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THE  DEOISIOISS 


OF  THB 


Supreme  Court  of  the  United  States, 


AT 


DECEMBER    TERM,  1870. 

(Names  of  Counsel  who  actually  appeared  and  argued  the  case,  as  shown  by  the  Minute  Book,  are 

given  in  heavy  faced  type.] 


WILLIAM  COOK  bt  al.,  Plff.  in  Err,, 

V. 

ALBERT  T.  BURNLEY  and  ROYAL  A. 

PORTER. 

(See  8.  C,  U  Wall.,  65<Mrn8.) 

Mexican  Utle  of  Juun  Cano,  valid — insufficient 
adverne  patsemon — plea  in  abatement,  token 
too  late—fimner  tuit— objection  to  deposition — 
eontinuoui  poseesaion — Texas  decisions  as  to  in- 
nocent purchaser — decision  on  discretionary 
questions,  not  available  as  error. 

Title  of  Juan  Cano,  a  colonist,  in  the  empressario 
jrrantof  Martin  De  Leon,  and  to  whom  the  Com- 
missioner of  that  Colony  conveyed  the  league  of 
land  Apr.  11, 1885,  as  decided  in  white  et  ai,  v.  Bum- 
ley,  CO  How.,  235,  is  valid. 

Where  a  defendant  sets  up  title  under  a  land-war- 
rant, which  he  had  located  within  the  boundaries 
of  ibe  grant  to  plaintiff's  grantor,  and  relied  on  ad- 
vene possession  of  three  years  under  the  Junior 
title,  such  defense  is  insufficient. 

A  plea  in  abatement  of  a  suit  put  in  after  the  de- 
fenoants  bad  pleaded  to  the  merits,  is  too  late. 

Where  the  parties  to  a  suit  in  a  state  court  were 
not  the  same  as  in  the  present  case,  the  suit  in  the 
state  oriurt  cannot  be  pleaded  in  abatement. 

Where,  in  a  deposition  taken  under  the  aoth  sec- 


tion of  the  Judiciary  Act,  there  is  no  certificate  by 
the  magistrate  that  he  reduced  the  testimony  to 
writing  Dimself,  or  that  it  was  done  by  the  witness 
in  his  presence,  such  omission  is  fatal  to  the  depo- 
sition. 

What  is  a  continuous  possession  is  a  mixed  ques- 
tion of  law  and  fact. 

Where  the  survey  of  a  plat  granted  by  the  com- 
missioner, was  laid  down  on  the  public  map  of  the 
district,  which  was  deposited  in  the  general  land 
office  as  a  matter  of  record,  this,  according  to  the 
decisions  in  the  courts  of  Texas,  deprives  the  Junior 
locator  of  the  character  of  an  innocent  purchaser ; 
so  does  actual  notice  of  the  prior  grant. 

Exceptions  to  the  rulings  of  the  court  on  motions 
to  postpone  the  trial,  ana  to  change  the  venue  are 
not  available  on  writ  of  error. 

[No.  13.   Dec.  Term.  1867], 
SubmitUd  Bee.  6,  1867.    Decided  Dec.  S3,  1867. 

IN  ERROR  to  the  District  Court  of  the  Unit- 
ed States  for  the  Eastern  District  of  Texas. 
■  The  case  is  further  stated  by  the  court. 
The  suit  was  ^brought  by  Burnley  and  Porter, 
to  recover  a  league  of  land  situate  on  the  west- 
em  shore  of  Matagorda  Bay,  near  the  mouth  of 
the  River  Levaca,  in  Calhoun  County,  Texas. 
Messrs.  W.  &  A.  L.  Merriman,  George 
F.  Paschal  and  A.  H.  JSoans,  for  plaintiffs  in 
error. 

Messrs.  Greene  Adams  and  W.  P.  Bal- 
liniter«  for  defendants  in  error: 


'SOTE.—Plea  in  abatement  of  another  suit  pending, 
vhen  (food. 

The  law  abhors  multiplicity  of  actions  and.  there- 
fore, whenever  it  appears  on  record,  that  the 
plaintiff  has  sued  out  two  writs  against  the  same 
defendant  for  the  same  thing,  the  second  writ  shall 
abate.  9H.,6;  Mo.,  418,  639 ;  5  Co.,  61 :  Doctr.  PI., 
10.  07 ;  Reaner  v.  Marshall,  U  U.  8.  (I  Wheat.),  216 ; 
Johnston  v.  Bower,  4  H.  &  M.,  487. 

Plea  of  a  prior  action  pending  for  the  same  cause 
between  the  same  parties  is  a  good  plea  in  abate- 
ment and.  if  true  when  filed,  cannot  be  defeated  by 
Asubeequsnt  discontinuance  of  the  prior  action. 
Frogg  V.  Long,  8  Dana,  167 ;  S.  C,  28  Am.  Dec,  69 ;  1 
Chit:,  443: 1  Salk.,  $S9;  2  Kaym..  1014. 

Pendency  of  a  suit  in  a  foreign  court  or  in  a 
<!Ourt  of  the  United  States  is  not  pleadable  in  abate- 
ment or  In  bar  of  a  proceeding  in  a  state  court. 
Mitchell  V.  Bunch,  2  Paige,  606;  S.C.,  22  Am.  Dec, 
400;  Maule  r.  Murray,  7  Term,  47U;  Tmlay  v.  Ellef- 
aen,  2  Bast,  453;  Trut>ee  v.  Alden,  6  Hun,  78 ;  B'k  of 
Australia  v.  Nias.  16  Q.  B.,717 ;  Ld.  Dillon  v.  Alvares, 
4  Ves.,  357 ;  Foster  v.  Vassall,  8  Atk..  587 ;  Cox  v. 
Mitchell,  7  C.  B..  N.  a.,  66 ;  Eaton,  &c.,  R.  R.  Co.  t. 
Hunt,  20  Ind.,  457 ;  Lyman  v.  Brown,  2  Curt.,  5S0. 

Pendency  of  an  action  for  same  cause  in  U.  8. 
Circuit  Court,  having  Jurisdiction,  is  a  good  plea  in 
abatement  in  the  state  courts  for  the  sani^  district. 

8ee  11  Wall. 


Smith  V.  Atl.  Mut.  F.  Ins.  Co.,  22  N.  H.,  21 ;  other- 
wise if  it  be  for  a  district  in  another  State.  Sloan 
V.  McDowell,  76  N.  C,  20 ;  Loyd  v.  Reynolds,  29  Ind., 
299. 

The  pendencv  of  an  action  in  a  state  court  is  not  a 
bar  to  a  suit  in  U.  S.  Circuit  (Jourtor  in  Supreme 
Court  of  District  of  Columbia  for  same  cause  of  ao- 
tion  between  same  parties.  Stanton  v.  Embry,  08  U. 
8.,  648 ;  White  v.  Whitman.  I  Curt.,  494 ;  Parsons  v. 
Greenville,  &c.,  R.  R.  Co.,  1  Hugh,  279 ;  Lorlng  v. 
Marsh,  2  Cliff.,  8U. 

The  pendency  of  a  suit  in  another  State  is  not 
matter  of  abatement  to  a  suit  upon  the  same  cause 
of  action.  *  West  v.  McConnell,  6  La.,  424 ;  S.  C,  25 
Am.  Dec,  191 :  Chatzel  v.  Bolton,  8  McCord,  33 ;  Sal- 
mon V.  Wooton.,  9  Dana,  422:  Davis  v.  Morton,  4 
Bush,  442;  Bowne  v.  Joy,  9  Johns.,  221;  Walsh  v. 
Durkin,  12  Johns.,  199;  Newell  v.  Newton,  10  Pick.. 
470;  Telverton  v.  Conant,  18  N.  H..123;  De  Armond 
V.  Bohn,  12  Ind.,  607 ;  Drake  v.  Branduer,  8  Tex.. 
351 :  Smith  v.  Lathrop.  44  Pa.  St.,  326;  Humphries  v. 
Davis,  88  Ala.,  199;  MoJilton  v.  Love,  13  111..  486; 
Allen  V.  Watt,  69  111.,  666 ;  Trabee  v.  Short,  6  Cold., 
293. 

Pendency  of  a  proceeding  in  rem  in  a  foreign  Ju- 
risdiction may  be  pleaded  in  abatement  of  the  same 
cause  of  action,  so  also  may  a  proceeding  in  a  mixed 
action  in  which  a  specific  thing  as  well  aa  the  per- 
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The  parcel  in  immediate  controveray  lies  norlh 
and  adjoining  Powderhorn  Bayou,  comprising 
some  one  hundred  and  seventy  nine  acres. 

Mr,  JuUiee  Nelson  delivered  the  opinion  of 
the  court: 

The  plaintiffs  derived  their  title  in  this  case 
from  Juan  Cano,  a  colonist,  in  the  empressario 
grant  of  Martin  DeLeon,  and  to  whom  the  com- 
missioner of  that  colony  conveyed  the  league  of 
land  on  the  lUh  of  April,  1835. 

Several  objections  are  taken  to  this  deduc- 
tion of  title,  but  it  is  not  material  to  notice  them 
particularly,  as  they  were  before  the  court  in 
the  case  of  White  et  al.  v.  BurnUy,  20  How. ,  285 
[61  U.  S..  XV.,  8861,  already  reported.in  which 
these  several  objections  were  overruled.  The 
only  difference  between  that  case  and  the  pres- 
ent is,  that  the  plaintiffs,  Burnley  and  Jones, 
there  claimed  under  a  deed  by  the  commis- 
sioner to  a  colonist  by  the  name  of  Benito  Mo- 
rales for  a  league  of  land  lying  on  the  Mata- 
gorda Bay,  north  and  adjoining  this  grant  to 
Cano.  Both  these  colonists  conveyed  to  Leon- 
ardo Manso,  one  on  the  27th,  the  other  on  the 
20th  May,  1835,  from  whom  the  oresent  plaint- 
iffs derived  title  to  both  tracts.  Porter,  in  the 
piTsent  suit,  represents  the  interests  of  Jones  in 
the  former,  and  Cook,  the  principal  defendant 
in  this,  was  a  defendant  in  that  one.  We  find 
no  question  here,  as  it  respects  the  deduction  of 
title  under  the  grant  of  the  commissioner,  but 
what  was  taken  in  the  former  case,  fullv  con- 
sidered and  overruled.  White,  one  of  the  de- 
fendants there,  and  who  is  a  defendant  here, 
set  up  title  under  a  land- warrant,  which  he  had 
located  within  the  boundaries  of  the  grant  to 
Morales,  and,  besides  his  objections  to  the  de- 
duction of  the  plaintiffs*  title,  relied  on  adverse 
possession  of  three  years  under  the  iunior  title. 
In  the  present  case,  Cook  sets  up  a  like  defense 
under  Uie  location  of  a  head  right  and  survey, 
which  is  within  the  boundaries  of  the  grant  to 
Cano. 

Among  other  defenses  relied  on  in  the  pres- 
ent case,  not  in  the  former,  is  a  plea  in  alMite- 
ment  of  a  suit,  commenced  by  Burnley  &  Jones, 
against  certain  defendants,  for  the  same  cause 
of  action,  including  the  defendant,  Cook,  in  the 
District  Court  for  tne  County  of  Calhoun.  This 


plea  was  stricken  from  the  record  on  the  ground 
that  it  was  put  in  after  the  defendants  had 
pleaded  to  the  merits,  upon  general  principles, 
and  came  too  late.  And,  further,  that  if  it  had 
been  pleaded  in  season  it  would  have  consti- 
tuted no  bar  to  the  suit  in  this  court.  White  v. 
Whitman,  1  Curt.,  494;  Piguignot  v.  Penn.  R, 
B.  Co.,  16  How.,  104,  and  WadUngh  v.  Veaeie, 
8  Sum.,  165.  It  also  appears  that  the  parties 
to  the  suit  in  the  state  court  were  not  the  same 
as  in  the  present  case. 

The  defendants,  in  the  course  of  the  trial,  of- 
fered in  evidence  the  deposition  of  H.  Beau- 
mont, taken  under  the  SOth  section  of  the  Ju- 
diciaiT  Act,  which  was  objected  to  and  ex- 
cluded. There  is  no  certificate  by  the  magistrate 
that  he  reduced  the  testimony  to  writing  him- 
self, or  that  it  was  done  by  the  witness  in  his 
presence,  which  omission  is  fatal  to  the  deposi- 
tion.   Miott  V.  Pierttol,  1  Pet.,  385,  836. 

The  following  portions  of  the  depositions  of 
Moore,  Schwartz  and  Howeston  were  excluded, 
on  objections  taken  by  the  court.  The  testi- 
mony had  reference  to  the  possession  of  the 
locus  in  quo, 

'*  Witness  knows  that  said  Cook  and  his  ten> 
ants  had  continued  possession  of  said  land  since 
the  fall  of  the  year  1849.  or  early  part  of  the 
winter  of  1849-50;  say  December,  1849,  and 
down  to  the  present  time." 

This  is  in  the  deposition  of  Moore;  the  por- 
tions of  the  testimony  of  the  other  two  are  sub- 
stantially the  same.  The  depositions  had  been 
taken  de  bene  esse,  without  notice,  in  December, 
1852.  In  January  following  the  depositions  of 
these  same  witnesses  were  taken  on  notice  to 
the  plaintiffs,  and  these  were  given  in  evidence 
by  the  defendants. 

On  looking  at  the  testimony  in  the  first  depo- 
sitions, it  will  be  seen  that  the  witnesses  had 
testified  to  the  fact  of  the  possession  of  Cook, 
and  of  his  tenants,  naming  them ;  and  of  the 
time  the  tenants  held  the  possession ;  and  when 
they  left  the  premises;  also,  the  fact  of  the  ten- 
ancy under  the  agreement  with  Cook ;  and  of  the 
improvements  made  by  the  tenants.  Whether 
or  not  these  facts  constituted  a  continuous  pos- 
session by  Cook  and  his  tenants  from  the  time 
they  entered  into  possession,  within  the  mean- 
ing of  the  StAtute  of  Limitations,  can  scarcely 


formanoe  of  a  personal  obligation  is  demanded. 
Lowry  v.  Hall,  2  Watt«.  &  S.,  120;  8.  C.,87  Am.  Deo., 
405. 

Pendency  of  a  suit  in  a  state  court  of  another 
State  for  same  cause,  in  wbiob  property  enoufrb  has 
been  attached  to  satisfy  the  demand,  us  ground  for 
abatement  of  a  suit  in  IJ.  8.  Circuit  Court,  f  ^aw- 
rence  v.  Kemington,  6  Biss.,  44 ;  Nelson  v.  Foster,  5 
Biss.,  44 ;  U.  8.  v.  Dewey,  6  Biss.,  601. 

To  sustain  the  plea  of  a  former  action  pending  it 
must  appear  tbat  the  first  action  is  for  the  same 
cause  as  the  second.  It  is  not  enough  that  the  prop- 
erty in  controversy  in  both  actions  is  the  same. 
Dawley  v.  Brown,  70  N.  Y.,  390;  Stoweil  v.  Cham- 
berlain, 00  N.  Y.,  278;  Kelsey  v.  Ward.  16  Abb.  Pr., 
08. 

The  pendency  of  an  action  for  goods  sold  at  one 
date  is  not  a  defense  to  an  action  for  goods  sold  at  a 
8ut)6equent  date.  Zimmerman  v.Erhard,  83  N. Y.,  74. 

Both  actions  must  be  for  the  same  cause  and 
against  the  same  parties.  Owens  v.  Loomis,  10  Hun, 
606 :  Gardner  v.  Clark,  21 N.  Y.,  403 ;  Geery  f.  Web- 
ster,  11  Hun,  428;  Harris  v.  Johnson,  65  N.Cm478; 
Prosser  v.  Chapman,  29  Conn.,  615. 

Where  two  suits  are  brought  and  the  subject  of 
the  action  and  the  parties  are  the  same  and  the  en- 
tire  relief  sought  for  in  one  can  be  obtained  in  the 
other,  the  last  one  brought  should  bo  stayed.  Bur- 
llngame  v.  Parce,  12  Hun,  140 ;  People  v.  Northern 
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R.  R.  Co.,  58  Barb.,  96 ;  McCarthy  v.  Peake,  18  How. 
Pr.,  188. 

Proceedings  in  pennnam  and  in  rem  to  colleot 
the  same  demand  do  not  necessarily  interfere  un- 
til satisfaction  is  obtained  in  one.  Nelson  v.  Couch, 
15  C.  B.  (N.  8.).  00;  Harmer  v.  BelK  7  Moore,  267 :  22 
Eng.  L.  &  B.,  63:  The  Kalorama,  77  U.  8.,  XIX.,  041. 

A  statutory  arbitration  is  a  good  defense  in  abate- 
ment to  a  subsequent  action  between  the  parties 
to  recover  a  demand  included  in  the  submission. 
Pahy  y.  Brannagan.  56  Me.,  42. 

Party  cannot  defeat  suit  brought  against  him  by 
pleading  the  pendency  of  a  suit  brought  by  him- 
self against  the  other  party.  New  Bng.  Screw  Co. 
v.  Bllven,  3  Blatchf.,  240. 

It  is  no  ground  for  the  abatement  of  an  action  at 
law,  that  a  suit  in  equity  is  pending,  in  which  the 
plaintiff  asks  for  a  decree  of  tne  same  money, where 
the  result  of  the  action  may  be  necessary  for  the 

Eerfectinir  of  a  decree  in  that  suit.    Kittredge  v. 
;ace,  02  U.  8.,  116.    But  see  Williamson  v.  Pazton, 
18  Gratt.,  475. 

Plea  in  abatement  of  pendency  of  suit  for  same 
cause  of  action  will  not  be  sustained,  if  such  suit  is 
a  nullity,  or  where  the  first  writ  or  complaint  is  so 
defective  that  no  recovery  could  t>e  had,  or  where 
court  had  no  Jurisdiction  of  former  suit.  Phillips  v. 
Quick,  68  111.,  824:  Roffers  v.  Hosklna,  16  Ga.,  270; 
Reynolds  v.  Harris,  0  OaL,  888. 
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be  regarded  as  a  simple  question  of  fact,  espe- 
cially in  connection  with  the  previous  testi- 
mony of  the  witnesses  on  the  subject  of  their 
actual  possession.  We  are  inclined  to  think  the 
question  was  rather  one  for  the  jury  under 
proper  instructions  from  the  court.  All  the  facts 
as  it  respects  the  possession  had  already  been 
testified  to  by  the  witnesses  from  the  commence- 
ment to  its  termination.  Whether  they  consti- 
tute a  continuous  possession,  would  seem  to  be 
a  mixed  question  of  law  and  fact. 

We  come  now  to  the  charge  of  the  court  to 
the  j|ury.  The  defendants  put  in  four  prayers 
for  instructions. 

1.  '*  If  L.  Manso  was  an  alien  enemy  at  the 
time  he  executed  the  deed  to  Grayson,  he  con- 
veyed no  title  through  which  the  plaintiffs 
could  recover." 

This  question  was  before  the  court  in  ^  the 
case  of  While  et  al.  v.  Burnley,  20  How.,  285 
(61  U.  S.,  XV.,  886),  already  referred  to,  very 
luHy  considered,  and  overruled.  We  need  on- 
ly to  refer  to  that  case. 

2.  "If  the  plaintiffs'  title  was  not  on  record 
in  the  county  where  the  land  lies.or  in  the  Gkner- 
al  Land  Office, at  the  time  the  defendant  located 
his  land  warrant,  and  completed  his  survey, 
and  obtained  his  patent,  he  is  in  the  position  of 
an  innocent  purchaser,  and  entitled  to  re- 
cover." 

The  location  of  Cook  under  his  land- warrant 
of  the  premises  in  question,  was  made  on  the 
12th  September,  1849,  and  the  survey  thereon 
the  15th  May,  1850.  The  first  location  was 
under  a  land- warrant  issued  to  Gwartney,  cer- 
tificate No.  990,  and  made  5th  January,  1847. 
But  this  was  abandoned,  and  a  new  one  made 
at  the  time  above  mentioned,  under  a  certificate 
to  J.  A.  Wells.  No.  5072.  It  appears  from  the 
testimony  of  £.  Linn,  who  has  been  the  legal 
surveyor  of  the  district  in  which  the  premises 
are  situate,  from  1838  to  1840,  and  from  1847 
to  the  time  when  his  deposition  was  taken, that 
as  early  as  1838,  this  survey  of  the  plat  of  eight 
leagues  of  L.   Manso,    Cano    and    Morales, 

Suited  by  De  Leon,  the  commissioner,  was 
d  down  on  the  public  map  of  the  district, 
and  which  was  deposited  in  the  General  Land 
OflSce  as  a  matter  of  record.  This,  according 
to  the  decisions  in  the  courts  of  Texas,  deprives 
the  Junior  locator  of  the  character  of  an  inno- 
cent purchaser.  So  does  actual  notice  of  the 
prior  grant,  which  is,  also,  proved  in  the  pres 
entcase.  OuUbeau  v.  Maya,  15  Tex.,  410;  14 
Tex.,  391. 

8.  '*  If  the  plaintiffs'  title  includes  an  island 
surrounded  by  water,  it  is  bad  as  to  the  island." 

There  is  no  testimony  in  the  case  tending  to 
prove  the  fact. 

4.  *'If  the  jury,  from  the  evidence,  can 
fairly  and  justlv  construe  both  the  plaintiffs' 
and  defendants  title,  so  tluit  each  can  stand,  it 
is  their  duty  to  do  so." 

There  is  no  evidence  in  the  case  warranting 
sach  an  instruction.  Besides,  it  wss  the  duty 
of  the  court  to  construe  the  paper  titles  of  the 
parties. 

The  court  gave  but  one  instruction  to  the 
jury,  which  was,  "  that  the  diagram  attached 
to  plaintiffs'  grant  is  evidence  to  show  the  des- 
ignation and  character  of  the  land  granted, and 
may  be  used  by  the  Juiy  for  its  shape  and 
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boundaries.  It  appears  to  have  been  surveyed 
by  magnetic  courses  and,  if  the  survey  returned 
by  Beaumont  was  not  surveyed  by  the  magnetic, 
but  by  the  true  course,  the  jury  must  make  al- 
lowance for  the  difference,  and  Beaumont's  can- 
not be  regarded  as  showing  the  original  survey. 
The  fourth  call  is  from  the  end  of  the  third  line 
with  the  bend  of  the  Laguna  Madre  of  Mata- 
gorda, to  the  beginning." 

The  point  of  the  objection  to  this  charge  is, 
that  the  court  permitted  the  jury  to  depart 
from  the  survey  of  the  league  of  land  by  Beau- 
mont, who  had  been  appointed  by  an  order  of 
the  court  to  make  it  according  to  the  courses, 
distances  and  landmarks  in  the  original  survey 
by  the  government  at  the  time  the  grant  was 
made.  'The  survey  on  the  ground  was  made  by 
Beaumont  in  pursuance  of  this  order,  but  a  civil 
engineer,  by  the  name  of  Thelipapa,  made  the 
map  from  field  notes.  He  was  examined  as 
a  witness,  and  stated  that  he  made  the  map 
from  field  notes  furnished  him  by  Beaumont. 
But,  on  comparing  these  field  notes  with  those 
accompanying  the  order  of  survey,  they  were 
found  to  be  different.  He  states  that  he  made 
the  map  from  courses  and  distances  without  any 
call  for  corners.  In  this  respect  the  field  notes 
of  Beaumont  differed  from  the  original  field 
notes,  as  they  specified,  in  addition  to  distances, 
the  corners  of  the  league  in  the  survey  by  the 
government.  There  was,  also,  some  evidence 
that  the  oriapnal  survey  was  made  by  magnetic 
courses,  and  the  one  by  Beaumont  by  the  true 
course,  which  might  account  for  the  difference 
between  the  two  surveys.  The  court,  as  will 
be  seen,  suggested  this  to  the  jury,  but  left  the 
uuestion  to  them  to  make  an  allowance  for  the 
difference.  We  perceive  no  objection  to  this 
instruction. 

Upon  the  subject  of  this  survey.  It  is  quite 
apparent  on  the  evidence,  that  the  whole  of  the 
controversy  between  the  parties  consisted  in  a 
difference  of  opinion  as  to  what  line  constituted 
a  boundary  u)x>n  the  bay  of  Matagorda.  The 
defendants  insisting  that  there  is  a  distinction  to 
be  made  between  the  lagunas,  some  of  them 
small,  others  of  considerable  magnitude,  which 
are  formed  by  tidal  currents  extending  into  the 
land  from  the  bay,  and  sometimes  connecting 
with  each  other  along  the  greater  part  of  this 
coast,  and  the  waters  of  the  bay  itself,  while 
the  plaintiffs  insist  that  these  lagunas  belong  to 
the  bay  and  are  parts  of  it,  and  that  a  une 
bounded  on  the  lagunas  is  the  same  as  bounded 
on  the  bay.  It  seems  in  this  case  quite  plain  that 
the  grant  to  Cano  was  bounded  or  intended  to  be 
bounded  on  the  bay,  as  the  first  line  given  in  the 
description  of  the  tract  commences  on  the  bay 
and  terminates  at  the  place  of  beginning,  fol- 
lowing down  the  bends  of  the  Laguna  Madre, 
which  designates  the  bay  or  great  lake  of  Mata- 
gorda. 

There  were  other  exceptions  taken  in  the  case 
to  the  rulings  of  the  court  in  the  progress  of  the 
trial,  such  as  motions  to  postpone  the  trial,  and 
to  change  the  venue,  which  it  is  not  material 
to  notice  further  than  to  say  that  they  are  not 
available  on  a  writ  of  error. 

After  Vie  beat  consideration  toe  hate  been  able 
to  give  to  the  eofe,  toe  think  tliere  is  no  error  in 
the  judgment  below,  and  it  must  be  affirmed. 
Cited-18  Wall.,  189 ;  10  Blatohf .,  108. 
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WILLIAM  N.  WHITELEY  et  al.,  Appt9., 

WILLIAM   A.   KIRBY  akd  DAVID    OS- 
BORN. 

(See  8.  C,  U  Wall.,  678-681.) 
Patents  for  grain  harvester^^-infringernent  of. 

Nelson  Piatt's  and  Alfred  Churcblirs  patents  for 
grain  harvesters  have  no  bearing  upon  tbe  In- 
vention of  Dinsmore,  for  the  peculiar  device  for 
which  his  patent  was  granted  is  not  to  be  found  in 
either  of  them. 

Defendant  Whiteley*s  machine  embraces  every 
substantial  element  found  in  the  construction  and 
arrangement  of  the  Dinsmore  machine,  and  is  an 
infringement  thereon. 

[No.  98.] 
Argued  Feb.  f  5,  1869.     Decided  Mar.  22,  1869. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Southern  District  of  Ohio. 

The  bill  in  this  case  was  filed  in  the  court  be- 
low, by  the  defendants  in  error,  for  an  in- 
junction against  making,  using  or  selling  certain 
harvesting  machines.  A  decree  having  been 
entered  in  said  court  in  favor  of  the  complain- 
ants, the  respondents  took  an  appeal  to  this 
court. 

The  case  is  stated  by  the  court. 

Mr.  Samuel  8.  Fiaher,  for  appellants. 

Mr.  David  Wright,  for  appellees. 

Mr.  Justice  Nelson  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  from  the  Circuit  Court  of 
the  United  States  for  the  Southern  District  of 
Ohio. 

The  bill  was  filed  in  this  case,  to  enjoin  the 
defendants  below,  Whiteley  and  others,  from 
infringing  the  complainant  s  patent,  originally 
issued  to  Byron  Dinsmore  February  10,  1852, 
assigned  to  the  complainant,  Eirby  and  Osbom, 
July  2,  1859,  and  surrendered  in  1859,  and  re- 
hmed  28th  January,  1862. 

The  patent  is  for  improvements  in  harvesting 
and  mowing  machines,  and  consists  chiefly  in 
this,namely :  The  construction  and  combination 
of  two  frames.theoneforsupportlng  the  driving- 
wheel,  and  the  other  for  supporting  the  cuttiiig 
apparatus,  and  hinging  the  same  together  in 
such  a  manner  that  the  driving-wheel  and  cut- 
ting apparatus  may  each  follow  the  inequalities 
of  the  ground  independently  of  each  other,  and 
to  be  bolted  rigidly  together  for  supporting  the 
cutting  apparatus  at  any  desired  height.  After 
giving  a  description  of  the  machine  sufficient- 
ly t'xact  and  precise  to  enable  anyone  skilled  in 
the  art  to  construct  it,  the  claim  is  as  follows: 

"  The  hanging  of  the  driving-wheel  in  a  sup- 
plemental frame  or  its  equivalent,  which  is 
'  hinged  at  one  end  to  the  main  frame,  whilst  its 
opposite  end  may  be  adjusted  and  secured  at 
various  heights,  or  be  left  free,  as  desired, 
whereby  the  cutting  apparatus  may  be  held  at 
any  given  height  for  reaping,  or  be  left  free 
to  accommodate  itself  to  the  undulations  of  the 
ground, for  mowing, as  substantially  described." 

The  surrender  of  this  patent  was  made  by  the 
assignees  on  account  of  a  defect  in  the  claim, 
the  patentee  having  failed  to  embrace  within  it 
the  hanging  of  the  driving-wheel  in  the  supple- 
mental frame,  and  its  connections  with  the 
niiiin  frame  to  which  the  cutting  apparatus  is 
attached,  and  by  means  of  which  both  the 
driving-wheel  and  cutting  apparatus  were  made 
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to  follow  the  inequalities  of  the  ground  inde- 
pendently of  each  other.  These  devices  were 
fully  described  in  the  specification,  drawings 
and  model,  and  were  embodied  in  the  construc- 
tion of  the  first  machines.  The  patent,  we  have 
seen,  was  granted  February  10, 1852.  The  first 
machine  was  built  and  successfully  tried  in  the 
harvest  of  1850.  Twenty-one  were  made  and 
sold  the  next  year  (1851),  and  fifty  or  sixty  the 
year  following,  all  entirely  successful. 

The  defendants  set  up  m  their  answer,  and 
gave  in  evidence,  two  patents  for  harvesters, 
which  they  claimed  antedated  this  invention  of 
Dinsmore. 

The  first.  Nelson  Piatt's  of  La  Salle  County, 
Illinois,  June  12,  1849;  the  second,  Alfred 
Churchiirs,  Kane  County,  same  State,  March  S, 
1841.  There  in  no  proof  in  the  record  in  re- 
spect to  these  patents.  Whether  any  machine 
was  ever  constructed  under  either  of  them,  or 
went  into  practical  use  if  constructed,  or 
whether  each  were  but  an  impet^ect  and  aban- 
doned experiment,  are  matters  apparently  re- 
garded by  the  counsel  who  introduced  them  as 
of  no  great  importance.  Nothing  appears  to  be 
known  in  respect  to  them,  except  that  they 
were  found  among  the  records  of  the  patent 
office,  and  have  relation  to  the  subject  of  grain 
harvesters.  Whatever  may  have  been  their 
merit,  however,  as  harvesters,  they  can  have  no 
material  bearing  that  we  can  perceive  upon  this 
invention  of  the  complainants,  for,  as  it  respects 
the  peculiar  device  for  which  the  present  patent 
was  granted,  it  is  not  to  be  found  in  either  of 
them;  neither  in  the  specification  or  claims. 

A  rejected  specification  and  drawing  were 
also  given  in  evidence  of  E.  P.  Covett,  of  Phila- 
delphia, on  the  part  of  the  defendants,  on  the 
point  of  novelty ;  but  this  was  an  application 
made  to  the  patent  office  as  late  as  1852,  two 
years  after  the  invention  of  Dinsmore. 

This  closes  all  the  evidence  in  the  case  on  the 
question  of  novelty,  and  which  requires  no 
further  commen  t. 

The  only  remaining  question  is  as  to  the  in- 
fringement. The  defendant's  answer  itself 
goes  far  towards  making  out  an  infringement, 
stripped  of  the  coloring  generally  given  to  a 
case  stated  in  the  pleadings.  It  is  admitted,  the 
defendant's  harvester  is  constructed  with  a 
main  frame  which  carries  the  working  parts  of 
the  machine — that  is,  the  cutting  apparatus — 
and  to  this  main  frame  is  attach^  a  secondary 
(supplemental)  frame, which  carries  the  driving- 
wheel.  The  secondary  frame,  it  is  said,  is  not 
left  free  to  play  up  and  down,  but  is  prolonged 
beyond  the  driving-wheel  to  a  standard  in  the 
form  of  an  arc,  that  rises  from  the  rear  of  the 
main  frame.  This  standard  is  provided  at  various 
heights  with  holes,  which  secure  said  secondary 
frame,  and  with  it,  the  axle  of  the  driving- 
wheel,  at  certain  fixed  distances  above  the  main 
frame.  Defendants  say  that  their  driving- 
wheel  is  not  hung  upon  a  crank  shaft,  and  that 
their  main  and  secondary  frames  are  hinged  in 
the  opposite  direction  from  that  in  which  they 
are  attached  in  the  machine  patented  to  Dins- 
more. We  have  a  model  of  the  defendants' 
machine  before  us,  and  the  above  is  a  pretty 
fair  description  of  it ;  and  it  will  be  seen  to  em- 
brace every  substantial  element  found  in  the 
construction  and  arrangement  of  the  Dinsmore 
machine.  There  are  the  two  frames,  the  main  and 
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■secondary,  or  supplemental,  the  one  supporting 
the  cutting  apparatus,  the  other  the  driving- 
wheel,  hinging  the  two  frames  together  in  such 
a  way  that  the  driving-wheel  and  cutting  ap- 
paratus may  each  follow  the  inequalities  of  the 
ground  independently  of  each  other,  and  may 
also  be  bolted  rigidly  together  for  supporting 
the  cutting  apparatus  at  any  fixed  heights 
Every  advantage  in  reaping  or  mowing  un- 
even or  stony  ground  by  the  new  and  peculiar 
device  of  Dinsmore  in  the  construction  and 
arrangement  of  his  machine,  is  found  in  that  of 
the  defendants.  The  form  in  some  parts  is 
changed ;  their  two  frames  are  hinged  at  dif- 
ferent ends,  different  names  are  ^ven  to  the 
same  things,  and  different  mechanical  arrange- 
ments in  the  gearing  are  used  to  produce  cor- 
responding results,  and,  as  is  claimed,  better 
results,  although  we  perceive  no  evidence  of 
this  in  the  record. 

An  expert,  Mr.  Young,  an  experienced  ma- 
•chinist,  engaged  in  buildins  this  class  of 
machines,  who  had  a  model  of  the  defendants 
before  him,  was  inquired  of  if  he  found  in  its 
<»nstruction  two  powers — the  one  for  support- 
ing the  driving-wheel,  and  the  other  for  sup- 
porting the  cutting  apparatus.  He  answered 
that  he  did.  He  was  inquired  of  if  he  found 
the  two  frames  hinged  together  in  such  a  manner 
that  the  driving  wheel  and  cutting  apparatus 
may  each  follow  the  irregularities  of  the  ground 
independently;  and  also,  if  they  were  bolted 
rigidly  together  for  supporting  the  cutting  ap- 
paratus at  any  desired  height.  He  answered 
that  he  did.  He  was  ask^  if  he  found  the 
driving-wheel  represented  in  the  model  as  hung 
in  a  supplementary  frame.  He  answered  that 
he  did.  Also,  if  he  found  the  supplementary 
frame  lunged  at  one  end  to  the  main  frame. 
He  answered  that  he  did,  and  that  its  opposite 
end  could  be  adjusted  at  various  heights,  or 
left  free  as  desired.  Do  you  find  these  several 
parts  so  constructed  and  arranged  that  the  cut- 
ting apparatus  may  be  held  at  any  desired 
height  for  reaping,  or  be  left  free  to  accom- 
modate itself  to  the  undulations  of  the  ground, 
for  mowing?  He  answered  he  did. 

Another  witness,  Mr.  Dunning,  supports,  in 
all  respects.the  evidence  above  given ;  and  there 
is  no  substantial  contradiction  of  this  account 
of  the  construction  and  arrangement  of  the  de- 
fendants' machine. 

There  is  a  good  deal  of  conflicting  evidence 
on  a  point  that  is  not  at  all  controlling  in  the 
case,  namely:  whether  the  defendants' machine 
would  work  well  in  mowing  without  adjusting 
the  wheel  frame  to  the  standard  firmly  at  a 
given  heieht.  There  are  respectable  witnesses 
on  both  sides  of  this  question. 

The  decree  hetow  affirmed, 
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WILLIAM  H.  SEYMOUR  bt  al.,  AppU,, 

V. 

DAVID  M.  OSBORNE  bt  al. 

(See  S.  C,  U  Wall..  516-660). 

Patent  is  evidence  that  patentee  is  original  in- 
ventor — recital  in,  when  evidenee^elaim,  when 
miffident — eammissioner^s  decision,  when  final 
— re-issued  patent,  construction  of— question 
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for  court  in  equity  actions — new  and  useful 
improtement,  what  is—first  inventor,  who  is— 
reaping  machines — magazine  as  evidence. 

A  patent  Is  of  itself  prima  facte  evidenoe  that  the 
patentee  is  the  original  and  first  Inventor  of  that 
which  is  therein  described  and  secured  to>hlm  as 
his  Invention. 

Recital  in  letters  patent,  that  the  required  oath 
was  taken  before  the  same  was  granted,  in  the  ab- 
sence of  fraud,  is  conclusive  evidence  that  the  nec- 
essary oath  was  taken  by  the  applicant  before 
the  letters  patent  were  granted. 

Where  inventions  secured  by  letters  patent  em- 
brace an  entire  machine,  it  is  sufficient  if  it  appear 
that  the  claim  is  co-extensive  with  the  Invention. 

Where  inventions  embrace  only  one  or  more 

Karts  of  a  machine,  the  part  or  parts  claimed  must 
e  specified  and  pointed  out. 

Where  the  Commissioner  accepts  a  surrender  of 
an  ori^rinal  patent  and  grants  a  new  patent,  his  de- 
cision In  the  premises,  in  a  suit  for  infrinfrement, 
is  final  and  conclusive,  and  is  not  re-examinable  in 
such  a  suit. 

All  matters  of  fact  involved  in  the  hearlnsr  of  an 
application  to  re-Issue  a  patent,  and  in  erranting  it, 
are  conclusively  settled  by  the  decision  of  the  Com- 
missioner granting  the  application. 

Whether  a  re-issued  patent  Is  for  the  same  in- 
vention as  that  embodied  in  the  original  patent,  or 
for  a  different  one,  is  a  question  for  the  court  In  an 
equity  suit  to  be  determined  as  a  matter  of  con- 
struction, on  a  comparison  of  the  two  instruments, 
aided,  if  necessary,  oy  the  testimony  of  expert  wit- 
nesses. 

The  claim  may  be  construed  in  connection  with 
the  explanations  contained  in  the  specifications. 

The  requirement  of  the  Patent  Act,  that  the  im- 
provement must  be  new  and  useful,  is  satisfied.  If 
the  combination  Is  new  and  the  machine  Is  capable 
of  being  beneficially  used  for  the  purpose  for 
which  It  was  designed. 

He  is  the  first  inventor  and  entitled  to  a  patent 
for  his  invention,  who  first  perfected  and  adapted 
the  same  to  use ;  and  until  the  invention  is  so  per- 
fected and  adapted  to  use,  it  is  not  patentable  un- 
der the  patent  laws. 

Mere  vague  and  generaL  representations  In  a 
magazine,  not  sufflclent  to  give  the  nature  and 
operation  of  the  invention,  will  not  support  a  de- 
fense that  the  patentees  are  not  the  original  and 
first  Inventors. 

Bona  flde  inventors  of  a  combination  may  sup- 
press every  other  combination  of  the  same  ingre- 
dients to  produce  the  same  result,  not  substantially 
different  from  what  they  have  Invented  and  caused 
to  be  patented. 

Seymour's  and  Palmer's  and  Williams'  patents 
for  Improvements  in  reaping  machlnery.held  valid. 

[No.  65.1 
Argued  Nov.  SS,  1870.     Decided  Jan.  9,  1871. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  New 
York. 

The  bill  in  this  case  was  filed  in  the  court 
below,  bv  the  appellants,  to  recover  for  an  al- 
leged infringement  of  a  certain  patent.  A  de- 
cree having  been  entered  dismissing  the  bill, 
the  complainants  took  an  appeal  to  this  court. 

The  case  is  very  fully  stated  in  the  opinion 
of  the  court. 

Messrs.  Geo.  Gilford  and  E.  W.  Stouifh- 
ton,  for  appellants: 

The  law  respecting  the  necessary  quantity  of 
invention  to  sustain  a  patent  is  well  settled,  and 
has  been  ever  since  the  first  administration  of  the 
patent  laws  in  England.  There  has  been  one 
unbroken  line  of  decisions,  to  the  effect  that, 
if  the  thing  invented  be  new,  the  quantity  of 
invention  employed  to  produce  it  cannot  be 
measured  from  the  appearance  of  the  thing  it- 
self, but  that  the  change  made  must  be  taken  in 
connection  with  the  usefulness  of  the  thing  pro- 
duced by  the  change. 

In  the  case  of  Crane's  patent,  which  was  for 
the  use  of  anthracite  and  hot  air  blast  in  the 
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manufacture  of  iron,  in  the  place  of  bituminous 
coal  and  hot  air  blast,  the  English  Court  of 
Common  Pleas  said: 

*'  We  are  of  the  opinion,  that,  if  the  result 
produced  by  such  a  combination,  be  either  a 
new  article  or  a  better  article  or  a  cheaper  ar- 
ticle to  the  public  than  that  produced  before  by 
the  old  method,  such  a  combiniltion  is  an  in- 
vention or  manufacture  intended  by  the  statute, 
and  may  well  become  the  subject  of  a  patent." 

In  the  case  of  Bex  v.  Arkwright  Web.  Pat. 
Cas.,  71,  Bullef,  /.,  said: 

'  *  If  there  be  anything  material  or  new  which 
is  an  improvement  of  the  trade,  that  will  be 
sufficient  to  support  a  patent." 

Mr.  Curtis,  in  his  book  on  patents,  sec.  25, 
8d  ed.,says: 

' '  There  are  many  cases  where  the  materiality 
and  novelty  of  the  change  can  be  Judged  of 
only  by  the  effect  on  the  result." 

Mr.  Curtis,  after  a  full  examination  of  the 
English  cases,  on  the  subject  of  the  sufficiency 
of  invention  to  support  a  patent,  at  section  89, 
concludes  thus: 

**  It  appears,  then,  according  to  English  au- 
thorities, that  the  amount  of  invention,  as  being 
sufficient  or  insufficient  to  support  a  patent, 
may  be  estimated  from  a  compound  view  of  the 
change  effected  and  the  consequences  of  that 
change.  The  change  alone  may  be  verv  slight 
or,  in  point  Of  fact, accidental;  yet,  if  it  leads  to 
consequences  and  results  of  great  practical 
utility,  and  others  above  mentioned,  the  condi- 
tion of  a  sufficiency  of  invention  is  satisfied." 

The  rule  is  the  same  in  this  country. 

In  Furbtuh  v.  Cook,  2  Fish.  Pat.  Cas. ,  668,  it 
was  held.  Curtis,  J.: 

**  If  the  patentee  first  made  a  new  and  useful 
combination,  he  is  entitled  to  a  patent  for  it." 

It  was  also  held  in  that  case  as  follows: 

"  It  is  decisive  evidence  that  a  new  mode  of 
operation  has  been  introduced  if  the  practical 
enect  of  the  new  combination  is  either:  a  new 
effect  or  a  materially  better  effect,  or  as  good 
an  effect  more  economically  attained.  And  in 
such  case  it  is  not  material  how  much  study, 
thought,  time,  expense  or  experiment  was 
reoinred  to  make  the  change." 

The  action  of  the  Commissioner  of  Patents  in 
accepting  a  surrender  of  a  patent  and  granting 
a  re-issue,  is  conclusive  that  the  prerequisites 
to  the  surrender  did  exist  unless  fraud  be 
shown. 

SUmpsony,  B.  B.  Go,,  4  How.,  880;  B.  B. 
Co.  V.  Stimpson,  14  Pet.,  448;  Woodworth  v. 
8Ume,  3  Story,  749,  m.AUen  v.  Blunt,  8  Story, 
742, 743;  Carter  v.  Mfg^  Co-*  2  Story.  482;  Good- 
year V.  Day,  2  Wall.,  Jr..  283;  O^BeiUy  v. 
Morse,  15  How.,  112;  BatUn  v.  Taggert,  17 
How.,  84  (58  U.  8.,  XV..  41);  AUen  v.  Blunt, 
2  Wood.  &  M.,  188;  French  v.  Bagere,  1  Pish. 
Pat.  Cas.,  188. 

In  the  case  of  Woodworth  v.  8Ume,  8  Story, 
749,  and  2  Robb,  Pat.  Cas.,  Judge  Story  holds 
thus: 

*'  I  have  already,  in  another  cause,  had 
occasion  to  decide  that,  where  the  Commissioner 
of  Patents  accepts  a  surrender  of  an  old  patent 
and  grants  a  new  one,  under  the  Act  of  1886, 
ch.  857,  his  decision  being  an  act  expressly 
confided  to  him  by  law,  and  dependent  upon 
his  judgment,  is  not  re-examinable  elsewhere ; 
and  that  the  court  must  take  it  to  be  a  lawful 
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exercise  of  his  authority,  unless  it  is  apparent^ 
upon  the  very  face  of  the  patent  that  he  has- 
exceeded  his  authority,  and  there  is  a  clear  re- 
pugnancy between  the  old  and  the  new  patent, 
or  the  new  one  has  been  obtained  by  collusion- 
between  the  Commissioner  and  the  patentee.'' 

A  patent  may  be  valid,  and  may  have  been 
held  so  to  be  by  a  court,  without  beine  broad 
enough  to  cover  the  whole  invention.  In  such 
cases  the  Act  of  Congress  tenders  the  patentee 
relief  by  re-issuing  to  make  his  claim  broader. 

The  statute  does  not  limit  the  right  to  re-issue- 
to  cases  where  the  surrendered  patent  was  void, 
but  it  expressly  gives  this  right  also  where  the 
patent  is  inoperative;  meaning,  of  course,  in- 
operative to  cover  all  the  patentee  has  a  rij^ht  to.. 

Law,  Am.  Dig.,  612,  616. 

This  has  been  repeatedly  held,  both  by  the 
Supreme  Court  and  in  the  several  circuits.  In 
the  case  of  Chodyearv,  Day,  2  Wall,  Jr.,  288, 
in  the  District  of  New  Jersey,  the  court  ex- 
pressed the  principle  in  the  following  words: 

"  The  mistake  of  claiming  too  little  in  the 
original  patent,  has  an  equal  claim  to  correction 
with  that  of  claiming  too  much." 

The  decision  in  the  Supreme  Court  in  the 
case  of  Battin  v.  Tc^gert,  17  How.,  88  (58  U. 
S.,  XV.,  40),  is  also  in  point. 

To  determine  whether  or  not  a  patent  Is  good 
as  a  re- issue,  the  court  will  look  to  only  twa 
things:  first,  to  what  was  the  invention  actual- 
ly made  by  the  patentee  and  made  known  in  the 
original  patent ;  second,  to  what  invention  is- 
covered  by  the  patent  which  is  sought  to  be  en- 
forced. The  comparison  of  the  court  will  be 
only  between  such  invention  and  such  patent, 
ana  when  it  finds  that  the  patent  is  no  broader 
than  such  invention,  it  will  be  found  to  be  no 
broader  than  it  ought  to  be.  The  comparison 
should  not  be  between  previous  re-issues  nor 
between  the  existing  patent  and  any  previous- 
re- issue  which  has  been  surrendered, or  oet ween 
the  original  and  any  previous  reissue  which 
has  been  surrendered ;  but  it  should  be  only  be- 
tween the  existing  reissue  and  the  invention 
made  by  the  patentee  and  made  known  in  the 
oriffinaf  patent. 

In  the  case  of  French  v.  Bogert,  1  Fish.  Pat. 
Cas.,  188,  Judge  Kane  and  Justice  Grier  held 
thus: 

"The  surrender  and  the  re-issue,  no  matter 
how  often  they  recur,  are  reciprocal— each  in 
consideration  of  the  other — forming  together 
but  a  single  act." 

In  an  earlier  case,  that  of  Sloatv,  Spring,  Ju&^ 
tiee  Qrier,  in  charging  the  jury,  said: 

"A  difference  io  the  description  of  these  two 
patents  does  not,  necessarily,  make  them  de- 
scribe differ<*nt  inventions,  as  the  inventor  is 
authorized  by  law  to  correct,  in  the  re-issued 
patent,  all  the  errors  or  deficiencies  in  the  first, 
and  make  the  second  what  he  might  have  made 
the  first." 

See,  also,  O'BeOly  v.  Morse,  15  How.,  112. 

A  very  early  and  leading  case  on  the  subject, 
of  prior  inventions,  was  that  of  Bedford  v.  Huni, 
1  Mason,  302,  which  was  contested  by  two  very 
able  counsel  on  each  side,  and  was  before  the 
most  distinguished  judse  of  his  time. 

On  this  question  Jud^e  Story  instructed  the- 
jury  that — 

**The  first  inventor  who  has  put  the  invention 
in  practice,  and  he  only,  is  entitled  to  a  patent.  '*~ 
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In  speaking  of  the  rights  of  the  defendant  he 
said: 

"He  may  stand  upon  the  defense,  that  the 
plaintiff  is  not  the  nrst  inventor  who  put  the 
invention  in  use." 

'  'The  intent  of  the  statute  was  to  guard  against 
defeating  patents  by  the  setting  up  of  a  prior 
invention,  which  had  never  been  reduced  to 
practice.  If  it  were  the  mere  speculation  of  a 
pliiioflopher  or  a  mechanician,  which  had  never 
Seen  tried  by  the  test  of  experience,  and  never 
put  into  actuid  operation  by  him, the  law  would 
not  deprive  a  subsequent  inventor, who  had  em- 
ployed Ills  labor  and  his  talents  in  putting  it 
into  practice,  of  the  reward  due  to  his  ingenuity 
and  enterprise.'* 

Much  less  would  the  law  deprive  him  of  his 
invention  by  virtue  of  a  prior  experiment,  which 
proved  only  a  failure. 

See,  also.  Reed  v.  Cutter,  1  Story,  590;  Wood- 
eoek  V.  Parker,  1  Gall.,  4S»\WaBhbum v. Oould, 
8  Story,  123;  AUen  v.  BiufU,  2  Wood.  &  M., 
121;  Curt.  Pat.,  sec.  48. 

In  the  case  of  Parkhunt  v.  Kinsman,  1 
Blatchf.,  488,  494,  the  court  says: 

**Crude  and  imperfect  experiments,  equivocal 
in  their  results,  and  then  given  up  for  years, 
cannot  be  permitted  to  prevail  against  an  origi- 
nal inventor,  who  lias  perfected  his  improve- 
ment." 

aksiU^v.Ami0n,8Blatchf.,585;Hindm.  Pat., 
ed.  printed  at  Harrisburgh,  Pa.,  1847,  pp.  106- 
109. 

Judffe  Leavitt,  in  the  case  of  Judson  v.  Moore, 
1  Fish.  Pat.  Cas.,  544,  tried  in  the  District  Court 
of  Ohio  in  1860,  in  charging  the  jury,  said : 

''Neither  will  experiments  defeat,  even  if 
known  to  the  patentee,  if  it  appear  that  he  pros- 
ecuted such  experiments  to  final  success." 

See,  also.  Aien  v.  Hunter,  6  McLean,  821 ; 
Fooie  V.  aUeby*  2  Blatchf..  266;i20tM  v.  Under- 
wood, 1  Fiah.  Pat.  Cas.,  160,  Sprague../.,  1854; 
Baneomr.  Mayor  of  N.  Y.,  1  Fish.  Pat.  Cas., 
252,  Hall.  J.,  1856. 

A  leading  case  on  this  subject  is  that  of  (7a- 
hoon  V.  Bing,  1  Fish.  Pat.  Cas.,  899,  which  was 
iried  before  Juetice  Clifford,  in  the  District  of 
Maine,  in  1859.  In  that  case  the  learned  jus- 
tice, in  cliarging  the  jury  and  speaking  of  a  ma- 
chine set  up  against  the  patent,  as  a  prior  in- 
vention, said: 

"Unless  it  appears  to  your  satisfaction  that 
such  machine  was  actually  used  as  a  seed  sower, 
in  sowing  seed  for  agricultural  purposes,  you 
are  warranted  in  presuming  that  it  was  a  mere 
experiment;  and  if  so,  you  are  instructed  tliat 
it  would  not  Invididate  the  plaintiff's  patent, 

Erovided  Oihoon  was  an  original  inventor  of 
is  improvements,  without  knowledge  of  that 
machine,  and  did  not  derive  any  of  them  from 
Luce." 
Jofue  V.  Pearce,  1  Web.  Pat.  Cas.,  122. 
Mr.  D.  Wrif^ht,  for  appellees. 

Mr,  JiuHoe  Clifford  delivered  the  opinion 
of  the  court: 

Controversies  respecting  the  infringement  of 
letters  patent  possess,  in  many  cases,  a  degree 
of  importance  much  beyond  the  profits  or  dam- 
ages claimed  for  the  alleged  unlawful  use  of  the 
invention,  as  the  pleadings  nsuall^  put  in  issue, 
in  one  form  or  another,  ine  validity  of  the  let- 
ters patent  alleged  to  be  infringed,  and  frequent- 
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ly  involve,  directly  or  indirectly,  the  same  in- 
quiry in  regard  to  the  letters  patent  set  up  in 
defense  as  superseding  the  patent  on  which  the 
suit  is  founded.  Such  being  the  state  of  the 
pleadings,  the  result,  whatever  it  may  be,  whether 
for  the  party  suing  or  for  the  party  defending, 
must  oftentimes  determine  rights  of  property  of 
much  greater  value  than  the  amount  of  the  prof- 
its or  damages  claimed  for  the  alleged  infringe- 
ment of  the  letters  patent. 

Inventions  secured  by  letters  patent  are  prop- 
erty in  the  holder  of  the  patent,  and  as  such  are 
as  much  entitled  to  protection  as  any  other  prop- 
erty, consisting  of  a  franchise,  during  the  term 
for  which  the  franchise  or  the  exclusive  right  is 
granted. 

Letters  patent  are  not  to  be  regarded  as  mo- 
nopolies, created  by  the  executive  authority  at 
the  expense  and  to  the  prejudice  of  all  the  com- 
munity except  the  persons  therein  named  as 
patentees,  but  as  public  franchises  granted  to 
the  inventors  of  new  and  useful  improvements 
for  the  purpose  of  securing  to  them,  as  such  in- 
ventors, for  the  limited  term  therein  mentioned, 
the  exclusive  right  and  libertv  to  make  and  use 
and  vend  to  others  to  be  used  their  own  inven- 
tions, as  tending  to  promote  the  progress  of  sci- 
ence and  the  useful  arts,  and  as  matter  of  com- 
pensation to  the  inventors  for  their  labor,  toil 
and  expense  in  making  the  inventions,  and  re- 
ducing the  same  to  practice  for  the  public  ben- 
efit, as  contemplated  by  the  Constitution  and 
sanctioned  by  the  laws  of  Congress. 

Five  several  letters  patent  were  owned  by  the 
complainants  when  the  present  suit  was  com- 
menced, and  they  allege  in  the  bill  of  complaint 
that  the  respondents  have  infringed  their  exclu- 
sive rights  as  secured  to  them  in  each  and  every 
one  of  those  letters  patent.  Four  of  the  letters 
patent  are  re-issued  letters  patent,  and  are  num- 
bered and  described  as  follows:  (1)  Re- issued 
letters  patent  No.  4,  dated  January  1, 1861,  for 
a  new  and  useful  improvement  in  harvesters, 
being  one  in  a  second  re-issue  of  two  separate 
patents,  on  amended  specifications,  as  more  ful- 
ly explained  in  the  pleadings  and  the  patents 
annexed  to  the  printed  record.  (2)  Re-iasued 
letters  patent  No.  1682,  dated  May  81,  1864; 
also  for  a  new  and  useful  improvement  in  har- 
vesters, being  the  second  re- issue  from  the  before 
mentioned  re-issue  when  the  invention  was  di- 
vided into  two  parts.  Thev  both  purport  to  be 
founded  upon  the  original  patent  granted  to 
Aaron  Palmer  and  Stephen  G.  Williams,  dated 
July  1, 1851,  which  was  for  a  new  and  useful 
improvement  in  harvesters,  and  the  re-issued 
patents  were  dulv  extended  for  seven  years  from 
the  expiration  of  the  original  term. 

(8)  Re-issued  letters  patent  No.  72,  dated 
May  7,  l(f61,  being  a  reissue  of  one  of  three 
parts  of  a  prior  re-issue  of  the  original  patent, 
dated  July  8,  1851,  which  was  granted  to  Will- 
iam H.  Seymour  for  a  new  and  useful  improve- 
ment in  reaping  machines.  (4)  Re-issued  letters 
patent  No.  1688,  dated  May  81,  1864,  being  a 
reissue  of  another  of  the  three  parts  of  the 
prior  re-issue  of  that  patent,  as  more  fully  ex- 
plained in  the  pleadings;  the  charge  being  that 
the  respondents  have  infringed  the  first  claim. 
(5)  Superadded  to  those  several  charges  against 
the  respondents  is  the  further  one  that  they  have 
also  infringed  certain  original  letters  patent 
owned  by  the  complainants,  dated  January  24, 
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1854.  which  secures  to  them,  as  assignees  of 
Palmer  and  Williams,  certain  other  new  and 
useful  improvements  in  grain  harvesters  besides 
those  embodied  in  the  several  re-issued  letters 
patent  to  which  reference  has  been  made. 

Founded  upon  those  several  letters  patent,  the 
bill  of  complaint,  which  is  drawn  in  the  usual 
form,  alleges  that  the  respondents  have  unlaw- 
fully made,  and  used  and  vended  to  others  to  be 
used,  the  respective  inventions  therein  described, 
and  the  complainants  pray  for  an  account  and 
for  an  injunction.  Service  was  made  upon  the 
respondents,  and  they  appeared  and  filed  an 
answer,  setting  up  several  defenses  to  each  of 
the  patents  described  in  the  bill  of  complaint. 
Responsive  to  the  answer  the  complainants  filed 
the  general  replication,  and  the  cause  being  at 
issue  they  put  m  evidence  the  five  several  letters 
patent  on  which  the  suit  is  founded,  the  re- 
spondents consenting  that  copies  of  the  same, 
and  of  the  respective  certificates  of  extension 
mentioned  in  the  pleadings,  might  be  substi- 
tuted in  the  record  in  the  place  oi  the  originals 
as  introduced  in  evidence. 

Other  proofs  were  introduced  and  the  parties 
were  fully  heard,  but  the  circuit  court  was  of 
the  opinion  that  the  proofs  introduced  by  the 
complainants  were  not  sufiScient  to  show  any  in- 
fringement of  their  rights  and,  accordingly, 
entered  a  decree  for  the  respondents,  dismissing 
the  bill  of  complaint.  Dissatisfied  with  that 
conclusion  the  complainants  appealed  to  this 
court  and  now  seek  to  reverse  that  decree. 

Separate  defenses  having  been  set  up  in  the 
answer  to  each  of  the  five  letters  patent,  it  will 
be  necessary  to  a  clear  understanding  of  the 
controversy, and  to  prevent  any  misunderstand- 
ing as  to  the  views  of  the  court,  to  describe  some- 
what more  fully  the  nature  of  the  several  in- 
ventions and  t^e  objects  which  they  were  de- 
signed to  accomplish. 

I.  Explained  in  general  terms,  the  invention 
secured  in  the  first  mentioned  re-issued  patent, 
numbered  four,  consists  in  arranging  an  auto- 
matic sweep  rake  in  a  harvesting  machine  in 
such  relation  to  a  quadrant  shaped  platform, 
upon  which  the  cut  grain  falls  as  it  is  cut.  that 
it  shall  vibrate  over  the  same  at  suitable  inter- 
vals to  discharge  the  cut  grain  in  gavels  upon 
the  ground. 

Specific  description  is  given,  in  the  first  place, 
of  the  frame  of  the  macnine,  which,  as  repre- 
sented, is  composed  of  three  longitudinal  beams 
and  two  transverse  beams  securely  fastened  to 
each  other  at  their  points  of  intersection.  Next 
follows  a  reference  to  the  driving-wheel,  which, 
as  represented,  is  placed  between  the  outer 
longitudinal  beam  and  the  central  beam,  having 
its  bearings  on  arched  supports  or  brackets  rising 
from  each  of  the  beams  composing  the  frame. 
Guard  fingers,  through  which  a  sickle  vibrates, 
are  secured  upon  the  front  edge  of  a  platform 
shaped  like  a  quadrant  or  sector  of  a  circle,  of 
which  the  arm  or  lever  that  carries  the  rake  head 
forms  the  radius,  and  the  fulcrum  pin  on  which 
the  arm  or  lever  vibrates  constitutes  the  center, 
the  whole  operating  so  that  the  grain  is  swept 
round,  on  an  arc  of  a  circle,  and  discharged  in 
gavels  upon  the  ground  behind  the  driving 
wheel. 

Minute  details  of  all  the  other  elements  of 
the  machine  are  also  given  in  the  subsequent 
parts  of  the  specifications,  and  of  their  modes 
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of  operation,  and  the  specification  concludes 
with  the  claim  which,  in  substance,  is  discharg- 
ing the  cut  grain  from  a  quadrant  shaped  plat- 
form on  which  it  falls  as  it  is  cut.  by  means  of 
an  automatic  sweep  rake  vibrating  over  the 
same,  substantially  as  described,  which  must  be 
understood  as  referring  back  to  the  description 
contained  in  the  body  of  the  specification. 

II.  Two  combinations  are  mentioned  in 
the  specification  of  the  re-issued  letters  pat- 
ent No.  1682.  but  it  is  only  necessary  to  refer  to 
the  first,  as  it  is  not  alleged  that  the  respondents 
have  infringed  the  second  claim.  I>%cribed 
separately,  the  ingredients  of  the  first  claim  are 
as  follows:  (1)  The  cutting  apparatus  to  sever 
the  standing  stalks  of  grain.  (2)  The  quadrant 
shaped  platform  arranged  behind  the  cutting 
apparatus  to  receive  the  severed  stalks  of  grain 
as  they  fall.  (3)  The  sweep  rake  and  the  de- 
scribed medianism  to  operate  the  same  in  such 
manner  that  the  teeth  shall  move  in  circular 
curves  over  the  platform  when  they  are  acting 
on  the  grain. 

Reference  must  also  be  made  to  the  other  two 
reissued  letters  patent  embraced  in  the  plead- 
ings. Both  have  respect  to  an  improvement 
made  in  reaping  machines,  and  they  were  both 
granted  to  secure  material  parts  of  an  original 
invention  once  before  surrendered  and  re  issued 
because  the  letters  patent  were  defective  and  in- 
operative. Before  the  term  of  the  original  pat- 
ent expired,  the  patents  were  extendi  for  the 
further  term  of  seven  years. 

III.  Number  seventy-two  consists  in  con- 
structing the  platform  of  a  reaping  machine, 
upon  which  the  cut  grain  falls  as  it  is  cut,  in  the 
shape  of  a  quadrant,  or  of  a  sector  of  a  circle, 
placed  just  behind  the  cutting  apparatus,  and  in 
such  relation  to  the  main  frame  that  the  grain, 
whether  raked  off  by  hand  or  by  machinery 
located  behind  the  cutting  apparatus,  can  tie 
swept  around  on  the  arc  of  a  circle  and  be  drop- 
ped, heads  foremost,  on  the  ground  far  enough 
from  the  standing  grain  to  leave  room  for  toe 
team  and  machine  to  pass  between  the  gavels 
and  the  standing  grain  without  the  necessity  of 
taking  up  the  gavels  before  the  machine  comes 
ruuna  to  cut  the  next  swath. 

IV.  They  also  acquired  title  to  the  Invention 
secured  in  the  remaining  re-issued  letters  patent 
mentioned  in  the  bill  of  complaint,  to  wit :  num- 
ber 1688;  but  it  will  be  sufiScient  to  refer  to  the 
first  claim  of  the  same,  as  the  second  is  not  the 
subject  of  controversy  in  this  suit. 

As  described  in  the  specification  the  ingredi- 
ents of  the  first  claim  are  the  cutting  apparatus 
to  sever  the  stalks,  the  reel  to  incline  the  heads 
of  the  stalks  towards  the  cutting  apparatus,  and 
the  quadrant  shaped  platform,  located  in  the 
rear  of  the  cutting  apparatus,  to  receive  the  cut 
stalks  as  they  fall  before  the  operation  of  the 
sweep  rake  begins. 

Designed  as  the  improvements  were  to  ac- 
complish the  same  object  as  the  other  two  im- 
provements previously  described,  the  patentees 
or  owners  of  the  several  letters  patent  elected 
to  compromise  rather  than  litigate,  and  the  re- 
sult was  that  the  entire  interest  became  ulti- 
mately vested  in  the  appellants. 

V.  Patented  improvements  in  the  method  of 
transferring  motion  from  the  driving  wheel  of 
a  reaping  machine  to  the  rake  on  the  platform 
of  the  machine,  and  in  the  method  of  hanging 
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the  reel  so  as  to  dispense  with  any  post  on  the 
side  of  the  machine  next  the  grain,  were  also 
acquired  by  the  appellants  as  a  part  of  the  same 
arrangement,  and  they  charge  in  the  bill  of  com- 
plaint that  the  second  claim  of  the  original  let- 
ters patent,  embodying  that  impovement,  is  also 
infringed  by  the  respondents. 

Power  to  grant  letters  patent  is  conferred  by 
law  upon  the  Commissioner  of  Patents,  and 
when  Uiat  power  has  been  lawfully  exercised, 
and  a  patent  has  been  duly  granted,  it  is  of  it- 
self prima  facie  evidence  that  the  patentee  is  the 
oriflpnal  and  first  inventor  of  that  which  is  there- 
in aescribed,  and  secured  to  him  as  his  inven- 
Uon.     WhiU  v.  AUen,  2  Cliff..  228. 

Persons  seeking  redress  for  the  unlawful  use 
of  letters  patent,  in  which  they  have  an  inter- 
est, are  obliged  to  allege  and  prove  that  the^, 
or  those  under  whom  they  claim,  are  the  origi- 
nal and  first  inventors  of  the  improvement  em- 
bodied in  the  letters  patent  on  which  the  suit  is 
founded,  and  that  the  same  have  been  infringed 
by  the  party  against  whom  the  suit  is  brought. 

Undoubtedly,  the  burden  to  establish  both  of 
tho6e  allegations  is,  in  the  first  place,  upon  the 
first  place,  upon  the  party  instituting  the  suit, 
as  they  lie  at  the  foundation  of  every  such 
claim,  but  the  law  is  well  settled  that  the  let- 
ters patent  in  question,  where  they  are  intro- 
duced in  evidence  in  support  of  the  claim,  if 
they  are  in  due  form,  afford  a  prima  fade  pre- 
sumption that  the  first  named  alle^tion  is  true, 
and  the  rule  is  equally  well  settled  that  that 
presumption,  in  the  absence  of  satisfactory 
proof  to  the  contrary,  is  sufficient  to  entitle  the 
party  instituting  the  suit  to  recover  for  the  al- 
leged violation  of  the  exclusive  rights  secured 
to  him  in  the  letters  patent. 

Availing  themselves  of  that  rule  of  law,  the 
complainants  in  this  case  introduced  the  five 
several  letters  patent  on  which  the  suit  is 
founded,  and  they  contend  and  well  contend 
that  their  effect  as  evidence  is  to  cast  the  bur- 
den of  proof  upon  the  respondents  to  show  that 
the  respective  patentees  are  not  the  original  and 
first  inventors  of  the  improvements  embodied 
in  the  several  letters  patent,  as  they  have  al- 
leged in  their  answer. 

Parties  defendant,  sued  as  infringers,  are 
not  aUowed  in  an  action  at  law  to  set  up  the 
defense  of  a  previous  invention,  knowledge,  or 
use  of  the  thing  patented,  unless  they  have 
ffiven  notice  of  such  a  defense  thirty  days  be- 
fore the  trial,  and  have  stated  in  the  notice 
"the  names  and  places  of  residence  of  those 
whom  they  intend  to  prove  to  have  possessed  a 
prior  knowledge  of  the  thing,  and  where  the 
same  liad  been  used ;"  and  the  settled  practice 
in  equity  is  to  require  the  respondent,  as  a  con- 
dition precedent  to  such  defense,  to  give  the 
complainant  substantially  the  same  information 
in  his  answer.  Agawam  Go.  v.  Jordan,  7  Wall. , 
596 [74  U.  S.,  XIX.,  1771;  Teesey.  Huntingdon, 
23  How.,  10  [64  U.  8.,  XVI.,  482]. 

Notices  of  the  kind  were  given  by  the  re- 
spondents in  this  case,  but  it  will  be  more  con- 
venient to  examine  certain  special  defenses  set 
up  in  the  answer  before  entering  upon  that  in- 
quiry, as  the  decree  must  be  affirmed,  in  any 
event,  if  any  one  of  those  defenses  is  well 
founded,  whether  the  issues  of  novelty  and  of 
infringement  are  determined  in  favor  of  the 
compIainAUts  or  respondents. 
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All  of  the  special  defenses  apply  to  the  origi- 
nal patent,  as  well  as  to  those  which  have  been 
re-issued,  except  such  as  are  founded  upon  the 
acts  or  omissions  of  the  commissioner  in  grant- 
ing the  reissues,  which  of  course  are  not  ap- 
plicable to  the  former.  They  are  eight  in  num- 
ber, as  exhibited  in  the  answer,  the  respond- 
ents alleging  in  each  that  the  letters  patent  are 
void  ana  of  no  effect  for  the  reasons  therein  set 
forth ;  and  they  will  be  briefly  examined  in  the 
order  in  which  they  are  pleached. 

1.  That  the  letters  patent  are  void  and  of  no 
effect  because  the  patentees  did  not  make  oath 
before  the  patents  were  granted,  that  they  did 
verily  believe  that  they  were  the  original  and 
first  inventors  of  the  improvements  n)r  which 
the  letters  patent  were  solicited. 

Congress  possesses  the  power  to  pass  laws  to 
secure  to  inventors,  for  limited  times,  the  ex- 
clusive right  to  their  inventions,  and  Congress, 
in  pursuance  of  that  article  of  the  Constitution, 
has  conferred  the  power  to  grant  letters  patent 
for  that  purpose  upon  the  Commissioner  of 
Patents.  Persons  who  have  made  an  invention, 
and  who  desire  to  obtain  an  exclusive  property 
therein,  may  make  application  in  writing  to  the 
Commissioner  of  Patents,  and  the  provision  is 
that  the  commissioner,  on  due  proceedings  had, 
may  grant  a  patent  for  the  said  invention. 

Inventors  of  machines  are  required,  before 
the^'  receive  a  patent,  to  deliver  a  written  de- 
scription of  theii'  inventions,  and  of  the  man- 
ner and  process  of  making,  constructing,  and 
using  the  same,  in  such  "full,  clear  and  exact 
terms"  as  to  enable  any  person  skilled  in  the 
art  or  science  to  make,  construct  and  use  the 
same,  and  fully  to  explain  the  principle  by  which 
the  invention  may  l^  distinguished  from  others 
of  like  kind ;  and  they  are  also  required  to  specify 
and  point  out  the  part,  improvement  or  com- 
bination which  they  claim  as  their  invention. 

Doubtless  these  several  requirements  may  be 
regarded  as  conditions  precedent  to  the  right  of 
the  commissioner  to  grant  the  application,  as 
they  must  appear  on  the  face  of  the  letters  pat- 
ent, and  are  always  open  to  legal  construction 
as  to  their  sufficiency. 

Drawings  are  also  required  in  certain  cases, 
and  where  the  invention  is  such  that  it  may  be 
represented  by  a  model,  the  applicant  for  a 
patent  is  required  to  furnish  a  model  of  the 
same;  and  the  further  requirement  is  that  he 
shall  make  oath  or  affirmation  that  he  does 
verily  believe  that  he  is  the  original  and  first 
inventor  of  the  improvement  for  which  he  solic- 
its a  patent,  and  that  he  does  not  know  that  the 
same  was  ever  before  known  or  used. 

Importance,  it  is  conceded,  must  be  attached 
to  the  latter  requirement,  but  it  is  certain  that 
the  oath  or  affirmation  may  be  taken  elsewhere 
than  before  the  commissioner,  as  the  same  sec- 
tion provides  that  it  *'may  be  made  before  any 
person  authorized  by  law  to  administer  oaths. ' 
5  Stat,  at  L.,  119. 

Extended  examination  of  the  question,  how- 
ever, is  unnecessary,  as  every  one  of  the  letters 
patent  on  which  the  suit  is  founded  contains 
the  recital  that  the  required  oath  was  taken 
before  the  same  was  granted,  and  the  court  is 
of  the  opinion  that  those  recitals,  in  the  ab- 
sence of  fraud,  are  conclusive  evidence  that 
the  necessary  oaths  were  taken  by  the  appli- 
cants before  the  letters  patent  were  granted. 
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2.  That  the  letters  patent  are  void  and  of  no 
effect  because  the  patentees  did  not  specify  and 
point  out  in  their  specifications  and  claims  the 
parts,  improvements  or  combinations  which 
they  claim  as  their  respective  inventions. 

Grant  the  theory  of  fact  assumed  in  the 
proposition  and  the  conclusion  would  follow, 
out  the  whole  theory  of  the  proposition  as  ap- 
plied to  the  present  case  is  founded  in  error. 

Inventions  secured  by  letters  patent  some- 
times, though  rarely,  embrace  an  entire  ma- 
chine, and  in  such  cases  it  is  sufficient  if  it  ap- 
pear that  the  claim  is  co-extensive  wiih  the  in- 
vention. Other  inventions  embrace  only  one 
or  more  parts  of  a  machine,  as  the  coulter  of  a 
plough,  or  the  divider  or  sweep  rake  of  a 
reaping  machine;  and  in  such  cases  the  part 
or  parts  claimed  must  be  specified  and  pointed 
out  so  that  constructors,  other  inventors  and 
the  public  may  know  how  to  make  the  inven- 
tion, and  what  is  withdrawn  from  general  use. 

Patented  inventions  are  also  made  which 
embrace  both  a  new  ingredient  and  a  combina- 
tion of  old  ingredients  embodied  in  the  same 
machine.  Even  more  particularity  of  descrip- 
tion is  required  in  such  a  case,  as  the  property 
of  the  patentee  consists,  not  only  in  the  new 
ingredient,  but  also  in  the  new  combination, 
and  it  is  essential  that  his  invention  shall  be  so 
fully  described  that  others  may  not  be  led  into 
mistake,  as  no  other  person  can  lawfully  make, 
use  or  vend  a  machine  containing  such  new 
ingredient  or  such  new  combination.  They 
may  make,  use  or  vend  the  machine  without 
the  patented  improvements,  if  it  is  capable  of 
such  use,  but  they  cannot  use  either  of  those 
improvements  without  making  themselves  li- 
able as  infringers. 

Improvements  in  machines  protected  by  let- 
ters patent  may  also  be  mentioned,  of  a  much 
more  numerous  class,  where  all  the  ingredi- 
ents of  the  invention  are  old,  and  where  the 
invention  consists  entirely  in  a  new  combina- 
tion of  the  old  ingredients,  whereby  a  new  and 
useful  result  is  obtained,  and  many  of  them  are 
of  great  utility  and  value,  and  are  just  as  much 
entitled  to  protection  as  those  of  anv  other  class. 
Union  Sugar  Erf.  v.  Matthiemn,  2  Fish.  Pat. 
Cas.,  605. 

Such  a  combination  is  sufficiently  described 
if  the  ingredients  of  which  it  is  composed  are 
named,  their  mode  of  operation  given,  and  the 
new  and  useful  result  to  be  accomplished 
pointed  out,  so  that  those  skilled  in  the  art  and 
the  public  may  know  the  extent  and  nature  of 
the  claim  and  what  the  parts  are  which  co-op 
erate  to  produce  the  described  new  and  useful 
result.  Tested  bv  these  rules,  it  is  clear  that 
the  objection  under  consideration  cannot  pre- 
vail in  respect  to  any  one  of  the  several  letters 
patent  on  which  the  suit  is  founded. 

8.  That  the  re-issued  letters  patent  are  void 
and  of  no  effect,  because  theCommissioner  of  Pat- 
ents never  obtained  ju  risdiction  to  receive  thesur- 
render  of  the  originals,  nor  to  grant  the  re-is- 
sues, as  no  evidence  was  produced  before  him 
to  show  that  the  originals  were  inoperative  or  in- 
valid for  any  reason  or  cause  whatsoever. 

Whenever  any  patent  is  inoperative  or  in- 
valid by  reason  of  a  defective  or  insufficient 
description  or  specification,  if  the  error  arose  by 
inadvertency,  accident  or  mistake,  and  without 
any  fraudulent  or  deceptive  intention,  it  is  law- 
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ful  for  the  commissioner,  upon  the  surrender  to 
him  of  such  patent,  and  on  the  payment  to  him 
of  a  certain  duty,  to  cause  a  new  patent  to^be 
issued  to  the  inventor  for  the  same  invention 
for  the  residue  of  the  term  then  unexpired,  in 
accordance  with  the  ^atentf^e's  corrected  de- 
scription and  specification.    5  Stat,  at  L.,  123. 

Whether  adjudged  to  be  valid  or  invalid,  it 
is  clear  that  the  several  re- issued  letters  patent  are 
all  in  due  form,  and  that  they  contain  all  the 
usual  recitals  asserting  a  compliance  with  the 
requirements  specified  in  the  Patent  Act,  and  it 
is  equally  certain  that  the  respondents  did  not 
introduce  any  proofs  to  establish  the  theory  of 
fact  assumed  in  the  answer. 

Authority  to  accept  the  surrender  of  the  orig- 
inal patents  in  certain  cases,  and  to  grant  new 
patents  to  the  inventor, was  conferred  upon  the 
commis8ioner  by  the  Act  of  the  8d  of  July, 
1882,  and  in  a  case  arising  under  that  Act  it 
was  held  by  this  court,  more  than  thirty  years 
ago,  that  where  an  act  was  to  be  done  or  a  pat- 
ent granted,  upon  proofs  to  be  laid  before  a 
public  officer,  upon  which  he  was  to  decide,  the 
fact  that  such  public  officer  had  done  the  act  or 
granted  the  patent  was  prima  fade  evidence 
that  the  proofs  had  been  regularly  made,  and 
that  they  were  satisfactory,  even  though  the 
patent  did  not  contain  any  recitals  that  the  per- 
quisites to  the  grant  had  been  fufilled;  and 
such  continued  to  be  the  rule  until  the  ques- 
tion came  up  again  for  consideration  under  the 
existing  Patent  Act,  when  it  was  held  by  this 
court  Uiat  the  fact  of  the  granting  of  the  re-is- 
sued patent  closed  all  inquiry  into  the  existence 
of  inadvertence,  accident  or  mistake,  and  left 
open  only  the  question  of  fraud  for  the  jury. 

B.  B.  V.  8timp9on,  14  Pet.,  458; /8Stimp«m. v. 
B,  B.,  4  How.,  884;  4  Stat,  at  L.,  559. 

Since  that  time  it  has  been  definitively  settled 
that  neither  re-issued  nor  extended  patents  can 
be  abrogated  by  an  infringer,  in  a  suit  against 
him  for  infringement,  upon  the  ground  that 
the  letters  patent  were  procured  by  fraud  in 
prosecuting  the  application  for  the  same  before 
the  commissioner.  Bubber  Co.  v.  Qoodyear,  0 
Wall..  797  [76  U.  S.,  XIX.,  569] ;  8.  a,2  Cliff. 
875. 

Where  the  commissioner  accepts  a  surrender 
of  an  ori^nal  patent  and  grants  a  new  patent, 
his  decision  in  the  premises,  in  a  suit  for  in- 
fringement, is  final  and  conclusive,  and  is  not 
re-examinable  in  such  a  suit  in  the  circuit  court, 
unless  it  is  apparent  upon  the  face  of  the  pat- 
ent that  he  has  exceeded  his  authority,  that 
there  is  such  a  repugnancy  between  the  old  and 
the  new  patent  that  it  must  be  held,  as  mat- 
ter of  legal  construction,  that  the  new  patent  is 
not  for  the  same  invention  as  that  embraced 
and  secured  in  the  original  patent.  Battin  v. 
Taggert,  17  How.,  88  [58  U.  S.,  XV.,  40]; 
O'BeiUy  v.  Motm,  15  How.,  Ill,  112;  Sieldes  v. 
Evan8,  2  Cliff.,  222;  Allen  v.  Blunt,  8  Story, 
744. 

4.  That  the  re*  issued  letters  patent  are  void 
and  of  no  effect  t>ecause  they  were  not  granted 
for  the  same  invention  as  that  embodied  in  the 
original  letters  patent,  nor  for  any  invention 
maSe  by  the  patentees  before  the  original  letters 
patent  were  granted. 

Re-issued  letters  patent  must,  by  the  express 
words  of  the  section  authorizing  the  same,  be 
for  the  same  invention  and,  consequently,  where 
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it  appears  on  a  comparison  of  the  two  instru- 
ments, as  matter  of  law,  that  the  re-issued  pat- 
ent is  not  for  the  same  invention  as  that  em- 
braced and  secured  in  the  original  patent,  the 
re-tssued  patent  is  invalid,  as  that  state  of  facts 
shows  that  the  commissioner,  in  ^nting  the 
new  patent,  exceeded  his  jurisdiction.  Power 
is,  unque8tionab]y,conferred  upon  the  commis- 
sioner to  allow  the  specification  to  be  amended 
if  the  patent  is  inoperative  or  invalid,  and  in 
that  event  to  issue  the  patent  in  proper  form ; 
and  he  may,  doubtless,  under  that  authority, 
allow  the  patentee  to  re-describe  his  Invention 
and  to  include  in  the  description  and  claims  of 
the  patent  not  only  what  was  well  described 
before,  but  whatever  else  was  suggested  or 
:8ub8tantially  indicated  in  the  specification  or 
drawings  which  properly  belonged  to  the  in- 
vention as  actually  made  and  perfected.  In- 
terpolations of  new  features.  Ingredients,  or 
-devices,  which  were  neither  described,  sug- 
gested nor  indicated  in  the  original  patent,  or 
patent  ofiSce  model,  are  not  allowed,  as  it  is 
clear  that  the  commissioner  has  no  Jurisdiction 
to  grant  a  re  issue  unless  it  be  for  the  same  in- 
vention as  that  embodied  in  the  original  letters 
patent,  which,  necessarily, excludes  the  right  on 
such  an  application  to  open  the  case  to  new 
parol  testimony  and  a  new  hearing  as  to  the 
nature  and  extent  of  the  improvement,  except 
in  certain  special  cases,  as  provided  in  a  recent 
•enactment  not  applicable  to  the  case  before  the 
•cciurt.  16  Stat,  at  L.,  206;  Cahart  v.  AusHn, 
2  Cliflf..  586;  Curt.,  Pat.  (3d  ed.),  276;  Wood- 
^oarih  V.  Stone,  8  Story,  758. 

Corrections  may  be  made  in  the  description, 
-specification  or  claim  where  the  patentee  has 
•claiuied  as  new  more  than  he  had  a  right  to 
-claim,  or  where  the  description,  specification 
•or  claim  is  defective  or  insufficient,  but  he  can- 
not, under  such  an  application,  make  material 
additions  to  the  invention  which  were  not  de 
scribed,  suggested,  nor  substantially  indicated 
in  the  origintU  specifications,  drawings  or  pat- 
«Dt  office  model. 

Prior  to  the  decision  of  this  court  that  a  per- 
flon  sued  as  an  infringer  cannot  abrogate  a  re- 
issued or  extended  patent  by  showing  that  the 
commissioner  had  been  induced  to  grant  it  by 
fraudulent  representations,  it  had  sometimes 
been  supposed  that  everv  such  new  patent  was 
open  to  that  defense  and  that  the  question  was 
one  of  fact  dependent  upon  evidence,  but  since 
it  has  been  determined  that  such  a  party  can- 
not be  heard  to  make  such  a  defense  to  the 
charge  of  infringement,  it  has  come  to  be  re- 
garded as  the  better  opinion  that  all  matters  of 
Tact  involved  in  the  hearing  of  an  application 
to  re- issue  a  patent,  and  in  ^nting  it,  are  con- 
•clusively  settled  by  the  decision  of  the  commis- 
sioner granting  the  application.  Matters  of 
<x>nstruction  arising  upon  the  face  of  the  in- 
strument are  still  open,  but  all  matters  of  fact 
connected  with  the  surrender  and  re  issue  are 
closed  in  such  a  suit  by  the  decision  of  the 
commissioner  in  granting  the  re-issued  patent. 
Rubber  Co.  v.  Goodyear,  9  Wall.,  796(76  U.  S.. 
XIX.,  5o8);  Stimptony,  B.B.  Co..  4  How.,  404; 
H.  R.  Co,  v.  Stimpson,  14  Pet.,  458. 

Letters  patent  re-issued  for  an  invention  sub- 
stantially different  from  that  embodied  in  the 
original  patent  are  void  and  of  no  effect,  as  no 
Jurisdiction  to  grant  such  a  patent  is  conferred 
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by  anv  Act  of  Congress  upon  the  commissioner, 
and  he  possesses  no  power  in  that  behalf 
except  what  the  Acts  of  Congress  confer. 
Whether  a  re-issued  patent  is  for  the  same  in- 
vention as  that  embodied  in  the  original  patent 
or  for  a  different  one,  is  a  question  for  the  court 
in  an  equity  suit  to  be  determined  as  a  matter 
of  construction,  on  a  comparison  of  the  two 
instruments,  aided  or  not  by  the  testimony  of 
expert  witnesses,  as  it  may  or  may  not  appear 
that  one  or  both  may  contain  technical  terms 
or  terms  of  art  requiring  such  assistance  in  as- 
certaining the  true  meaning  of  the  language 
employed.     Sickles  v.    Emns,  2    Cliff.,    208. 

Where  the  specification  and  claim,  both  in 
the  original  and  re- issued  patents,  are  ex- 
pressed in  ordinary  language,  without  employ- 
ing any  technical  terms  or  terms  of  art,  the 
question  whether  the  re-issued  patent  is  for  the 
same  invention  as  that  described  in  the  original 
patent  or  for  a  different  one,  is  purely  a  ques- 
tion of  construction,  but  where  both  or  either 
contain  technical  terms  or  terms  of  art  the 
court  may  hear  the  testimony  of  scientific  wit- 
nesses to  aid  the  court  in  coming  to  a  correct 
conclusion.  Cases,  doubtless,  anse  where  the 
language  of  the  specification  and  claim,  both 
of  the  surrendered  and  re-issued  patents,  is  so 
interspersed  with  technical  terms  and  terms  of 
art  that  the  testimony  of  scientific  witnesses  is 
indispensable  to  a  correct  understanding  of  its 
meaning.  Both  parties  in  such  a  case  would 
have  a  right  to  examine  such  witnesses,  and  it 
would  undoubtedly  be  error  in  the  court  to  re- 
ject the  testimony,  but  the  case  before  the 
court  is  not  of  a  character  to  render  it  expedi- 
ent to  pursue  the  inquiry.  Biichoff  v.  Weth- 
ered,  9  Wall.,  814  (76  U.  8.,  XIX.,  830); 
Betts  V.  Menzies,  4  B.  &  S.,  Q.  B.,  009. 

Apply  the  rule  to  the  present  case,  that  the 
question  is  one  of  construction,  and  it  is  clear 
that  the  defense  under  consideration  is  not 
open  to  the  respondents,  as  they  did  not  Intro- 
duce in  evidence  the  original  letters  patent 
from  which  the  re-issued  patents  were  derived. 

Persons  owning  re-issued  letters  patent,  and 
seeking  redress  from  those  who  have  invaded 
their  exclusive  rights,  are  not  obliged  to  intro- 
duce in  evidence  the  surrendered  patent,  and 
if  the  old  patent  is  not  introduced  by  the  party 
sued,  he  cannot  have  the  benefit  of  such  a  de- 
fense. 

5.  That  the  several  letters  patent  are  void 
and  of  no  effect  because  the  claims  therein 
patented  are  for  an  effect,  and  not  for  any  par- 
ticular machinery. 

Founded,  as  the  defense  is,  upon  an  obvious 
misconstruction  of  the  claims  of  the  several 
patents,  it  does  not  seem  to  require  much  ex- 
planation. Omit  the  words  "  substantially  as 
described,"  or  "  substantiallv  as  set  forth."  and 
the  question  presented  would  be  a  very  differ- 
ent one,  but  inasmuch  as  those  words,  or  words 
of  equivalent  import,  are  employed  in  each  of 
the  claims,  the  defense  is  without  merit.  Where 
the  claim  immediately  follows  the  description 
of  the  invention  it  may  be  construed  in  connec- 
tion with  the  explanations  contained  in  the 
specifications,  and  where  it  contains  words  re- 
ferring back  to  the  specifications,  it  cannot 
properly  be  construed  in  any  other  way.  Curt. 
Pat.  (3d  ed.),  sees.  225-227. 

6.  That  the  several  re-issued  letters  patent 
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are  void  and  of  no  effect  because  the  claims 
therein  made  are  too  broad  and  embrace  that 
of  which  the  patentees  were  not  the  ori^nal 
and  first  inventors  prior  to  the  granting  of  the 
original  letters  patent. 

Property  unaersiood  the  defense  is  substan- 
tially the  same  as  that  set  up  in  the  fourth  de- 
fense, and  it  must  be  overruled  for  the  same 
reasons,  which  need  not  be  repeated. 

7.  That  the  several  letters  patent  are  void  and 
of  no  effect  because  what  is  claimed  therein  as 
new  was  in  public  use,  with  the  consent  and 
allowance  of  the  original  patentees,  more  than 
two  years  before  they  applied  for  the  several 
patents. 

Such  a  defense  set  up  in  a  case  where  the 
complainants  file  the  general  replication  is  of  no 
avail  unless  sustained  by  proof,  and  the  re- 
spondents did  not  introduce  any  proofs  to  sus- 
tain it,  which  is  all  that  need  be  said  upon  the 
subject. 

8.  That  the  combination  claimed  in  each  of 
the  several  letters  patent  is  a  combination  of  old 
parts,  the  combining  of  which  Involved  no  in- 
vention, but  merely  the  skill  of  an  intelligent 
mechanic  or  other  person  skjlled  in  the  manu- 
facture and  use  of  harvesting  machines. 

Reduced  to  a  proposition,  the  defense,  as  set 
up  in  the  answer,  is  that  the  several  improve 
ments  were  old  and  not  patentable  on  that  ac- 
count, as  no  improvements  were  made  which 
required  invention.  Specific  objection  is  made 
under  this  head  to  each  of  the  four  re- issued 
letters  patent,  but  the  grounds  of  the  several 
objections  are  substantially  the  same,  so  that  the 
several  propositions  may  be  considered  together. 

I^ew  and  useful  machines  are  the  proper 
subjects  of  an  application  for  a  patent,  and  so, 
by  the  express  words  of  the  Act  of  Congress, 
are  new  and  useful  improvements  on  any  ma- 
chine. All  of  the  patenta  embraced  in  the  suit 
fall  under  the  second  clause  of  the  provision, 
and  are  of  the  fourth  class  of  patents  before 
described,  that  is,  they  consist  of  a  new  combi- 
nation of  old  elements  whereby  a  new  and  use- 
ful result  is  obtained. 

Particular  changes  may  be  made  in  the  con- 
struction and  operation  ot  an  old  machine  so  as 
to  adapt  it  to  a  new  and  valuable  use  not  known 
before,  and  to  which  the  old  machine  had  not 
been,  and  could  not  be,  applied  without  those 
changes  and,  under  those  circumstances,  if  the 
machine,  as  chani^ed  and  modified,  produces  a 
new  and  useful  result,  it  may  be  patented,  and 
the  patent  will  be  upheld  under  existing  laws. 
Bray  v.  HarUham,  1  Cliff..  641 ;  Lash  v.  Uague, 
1  Web.  Pat.  Cas.,  207;  Hind.  Pat.,  95;  PkU- 
lips  V.  Page,  24  How.,  166  [65  U.  S.,  XVI., 
640];  Norm.  Pat.,  25. 

Such  a  change  in  an  old  machine  may  con- 
sist merely  of  a  new  and  useful  combination 
of  the  several  parts  of  which  the  old  machine 
is  composed,  or  it  may  consist  of  a  material 
alteration  or  modification  of  one  or  more  of 
the  several  devices  which  entered  into  its  con- 
struction, and  whether  it  be  the  one  or  the 
other,  if  the  change  of  construction  and  opera- 
tion actually  adapts  the  machine  to  a  new  and 
valuable  use  not  known  before,  and  it  actually 
produces  a  new  and  useful  result,  then  a  patent 
may  be  granted  for  the  same,  and  it  will  be  up- 
held as  a  patentable  improvement.  Park  v. 
LitUe,  8  Wash.  (C.  C),  196. 
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Improvements  for  which  a  patent  may  be- 
granted  must  be  new  and  useful,  within  the* 
meaning  of  the  patent  law,  or  the  patent  wiU 
be  void,  but  the  requirement  of  the  ratent  Act 
in  that  respect  is  satisfied  if  the  combination  19. 
new  and  the  machine  is  capable  of  being  bene- 
ficially used  for  the  purpose  for  which  it  was- 
designed,  as  the  law  does  not  require  that  it 
should  be  of  such  general  utility  as  tosupersede^ 
all  other  inventions  in  practice  to  accomplish 
the  same  object.    LatMll  v.  Lewis,  1  Mason, 
182;  Bedford  v.  Hunt,  1  Mason.  802;  Many  v. 
Jagger,   1    Blatchf.,  872;    Barret  v.   Hall,    1 
Mason,  447. 

Unsuccessful  m  those  defenses,  the  respond- 
ents in  the  next  place  attack  the  respective  in- 
ventions as  destitute  of  originality,  and  allege 
that  the  patentees  were  not  the  original  and 
first  inventors  of  the  several  improvements  sup- 
posed to  be  secured  in  the  letters  patent.  Sep- 
arate defenses  of  the  kind  are  set  up  in  the 
answer  to  each  of  the  letters  patent,  but  the* 
nature  and  character  of  the  objections  are  sucli 
that  the  whole  series  may  properly  be  considered 
together. 

I'rior  notice  in  the  answer  is  required  in  such 
a  case  as  a  condition  precedent  to  the  right  to- 
introduce  proofs  to  support  such  a  defense,  and 
it  is  certainly  proper  that  the  respondent  should 
be  allowed  to  comply  with  that  requirement, 
but  it  is  an  abuse  of  the  privilege  to  give  such 
notices  without  some  reason  to  suppose  that- 
such  a  defense  can  successfully  be  made,  and 
that  the  proofs,  if  required,  can  be  obtained, 
as  it  exposes  the  complainant  to  unnecessary 
expense  and  trouble  in  preparing  his  caae  for 
trial.     Where  no  proofs  were  introduced  in 
support  of  the  answer  no  mention  will  be  made 
of  the  notices,  as  a  notice  without  proof  to  sup- 
port it  is  of  no  avail. 

Out  of  all  the  alleeed  prior  inventions  set  up- 
in  the  answer,  only  four  were  made  the  subject 
of  proof  to  any  substantial  extent.  Two  of 
these  are  the  inventions  of  Obed  Hussey  and  of 
Thomas  D.  Burral,  of  the  combination  of  the 
quadrant  shaped  platform  located  behind  the 
cutting  apparatus.  Those  patents  were  intro- 
duced as  tending  more  particularly  to  supersede 
the  reissued  patent  number  seventy- two,  be- 
fore described. 

Strong  doubts  are  entertained  whether  any 
of  the  patents  given  in  evidence  by  the  responcl- 
ents  as  superceding  the  particular  patent  of  the 
complainants,  involved  in  this  issue,  are  of  a- 
character  to  have  that  effect,  even  if  the  inven- 
tions which  they  purport  to  secure  were  of  prior 
date,  but  -it  is  not  absolutely  necessary  to  decide 
that  point,  except  as  to  one  of  the  exhibits,  as 
the  court  is  of  the  opinion  that  none  of  the 
others  antedate  the  invention  secured  in  that 
patent.  Conclusions  are  all  that  will  be  useful 
on  this  branch  of  the  case,  especially  as  the 
question  is  one  of  fact  dependent  upon  the 
proofs,  which  are  somewhat  conflicting,  and 
where  a  full  analysis  of  the  evidence  would 
hardly  be  practicable,  as  it  would  extend  the 
opinion  to  an  unreasonable  length. 

Proofs  entirely  satisfactory  to  the  court  are- 
exhibited  by  the  complainants  showing  that- 
their  invention,  as  described  in  the  patent  in 
question,  was  perfected  early  in  the  summer  of 
1849,  as  a  material  part  of  a  harvesting  machine, 
and  that  the  same  was  reduced  to  practice  as^ 
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an  operative  machine  daring  the  the  harvesting 
season  of  that  year. 

Hussev,  from  1839,  or  earlier,  to  the  time  of 
his  death,  in  the  summer  of  1860,  was  much 
engaged  in  the  manufacture  of  reaping  machines 
of  various  kinds.  Most  of  his  machmes,  how- 
ever, were  constructed  without  any  reel  and 
with  square  platforms,  so  as  to  drop  the  cut 
grain  at  the  rear  of  the  platform,  differing  so 
widely  from  the  patented  machine  of  the  com- 
plainants as  to  require  no  argument  to  show 
that  they  afford  no  support  to  the  present  de- 
fense. Other  machines  were  constructed  by 
him  with  a  straight  guide  board  on  the  platform, 
which  was  adjustable  within  certain  limits,  and 
the  apparatus  was,  doubtless,  ca|Mible,  to  a  lim* 
ited  extent,  of  causing  the  cut  erain  to  be  moved 
sufficiently  out  of  the  path  of  the  machine  to 
give  room  for  a  single  team. 

Evidence  to  show  that  the  invention  of  the 
complainants  is  embodied  in  those  machines  is 
entirely  wanting,  and  it  is  quite  clear  that  if 
any  such  had  been  introduced  it  could  not 
have  been  credited,  as  the  differences  between 
them  are  too  palpable  and  material  to  be  over- 
come by  parol  evidence.  Machines  were  also 
made  by  him  with  two  platforms,  or  with  a 
platform  in  two  parts,  the  one  being  attached 
to  the  rear  of  the  other,  but  it  required  two 
men  to  do  the  work  which,  with  the  complain- 
ants' machine,  is  easilv  and  much  better  ac- 
complished by  one,  which'  is  certainlv  all  the 
explanation  which  need  be  given  of  tnose  ma- 
chines in  the  present  case. 

Apart  from  these  he  also  made  one  experi- 
mental machine,  with  a  square  platform,  to 
which  was  bolted  an  angular  addition,  giving 
the  whole,  when  the  addition  was  attached,  an 
angular  form.  Examined  when  the  addition  is 
bolted  to  the  main  platform,  irrespective  of  the 
other  ingredients  of  the  combination,  it  ap- 
proaches much  nearer  to  the  invention  of  the 
complaintants  than  any  of  the  other  exhibits  in- 
troduced in  evidence  by  the  respondents.  Con- 
ceding all  that,  still  it  would  not  be  difficult  to 
show  that  the  two  are  substantially  different  in 
several  respects;  but  it  is  unnecessary  to  enter 
that  field  of  inquiry,  as  the  proofs  are  entirely 
satisfactory  to  the  court,  that  the  machine,  as 
constructed,  was  merely  an  experiment,  and 
that  it  was  never  reduced  to  practice  as  an  op- 
erative machine.  Undoubtedly,  it  was  built  in 
the  autunm  of  18^,  subsequent  to  the  close 
of  the  harvest  season ;  but  the  respondents'  testi- 
mony shows  that  it  was  not  used  for  cutting 
grain  during  that  harvesting  season. 

Some  obscurity  surrounds  its  early  history, 
nor  is  it  of  much  importance  that  it  should  he 
better  known.  It  appears  that  it  was  sent  to 
the  railroad  depot  to  be  transported  to  some 
other  place  for  trial :  but  there  is  no  positive 
evidence  that  it  was  ever  forwarded  or  used,  or 
that  it  was  capable  of  any  beneficial  use. 
Where  it  was  transported,  if  at  all,  from  the 
depot,  does  not  appear;  but  it  does  appear  that 
it  was  returned  the  next  year  to  the  shop  of  the 
maker,  and  that  it  was  set  against  the  wall  by 
the  side  of  the  street,  in  front  of  the  shop, 
where  it  remained  for  some  time;  that  it  was 
then  removed  to  the  new  shop  of  the  maker. 
where  it  remained  until  it  was  taken  to  pieces 
and  broken  up  by  his  order,  and  never  restored 
till  long  subsequent  to  the  complainants'  patent. 

8«ell  Wall. 


Original  and  first  inventors  ar^  entitled  to 
the  benefit  of  their  inventions  if  they  reduce 
the  same  to  practice,  and  seasonably  comply 
with  the  requirements  of  the  patent  law  in  pro- 
curing letters  patent  for  the  protection  of  their 
exclusive  rights.  Crude  and  imperfect  experi- 
ments are  not  sufficient  to  confer  a  right  to  a 
patent;  but  in  order  to  constitute  an  inven- 
tion, the  party  must  have  proceeded  so  far  as  to 
have  reduced  his  idea  to  practice,  and  embodied 
it  in  some  distinct  form. 

Desertion  of  an  invention  consisting  of  a  ma- 
chine, never  patented,  maybe  provea  by  show- 
ing that  the  inventor,  after  he  had  constructed 
it,  and  before  he  had  reduced  it  to  practice, 
broke  it  up  as  something  requiring  moro 
thought  and  experiment,  and  laid  the  parta 
aside  as  incomplete,  provided  it  appears  that 
those  kcts  were  done  without  any  definite  in- 
tention of  resuming  his  experiments,  and  of  re- 
storing the  machine  with  a  view  to  apply  for 
letters  patent.  Johnson  v.  Boot,  2  Cliff.,  123; 
OaylerY.  Wilder,  10  How..  498;  Parkhurst  v. 
Kinsman,  1  Blatchf.,  494;  White  y.  AUen,  d 
Cliff.,  280. 

He  is  the  first  inventor, in  the  sense  of  the  pat- 
ent law,  and  entitled  to  a  patent  for  his  inven- 
tion, who  first  perfected  and  adapted  the  same 
to  use,  and  it  is  well  settled  that  until  the  in- 
vention is  so  perfected  and  adapted  to  use  it  is 
not  patentable  under  the  patent  laws.  Wash- 
burn V.  Oould,  8  Story,  122;  Cahoon  v.  Bing, 
1  Cliff.,  612. 

Argument  is  hardly  necessary  to  show  that 
nothing  else  introduced  in  evidence  by  the  re- 
spondents as  having  been  constructed  by  that 
inventor  is  of  a  character  to  interfere,  in  any 
substantial  respect,  with  the  novelty  of  the  in- 
vention held  by  the  complainants,  as  the 
weight  of  the  evidence  plainly  tends  to  dis- 
prove the  allegations  of  the  answer,  and  the  in- 
ferences to  be  drawn  from  a  comparison  of  the 
exhibits  would  establish  the  opposite  theory 
even  if  the  other  proofs  were  less  decisive  to 
that  effect. 

Prior  invention  by  Thomas  D.  Burrall  is  the 
next  defense  set  up  by  the  respondents  to  the 
particular  patent  under  consideration.  They  at- 
tempt to  show  that  he  constructed  a  harvesting 
machine  having  a  square  platform,  to  which  he 
attached  an  apron,  quadrant  formed,  which 
would  deliver  the  cut  grain,  heads  foremost,  at 
the  side. of  the  machine  and  out  of  the  way  of 
the  team  in  cutting  the  next  swath. 

Concede  the  fact  that  the  machine,  together 
with  the  circular  apron,  was  constructed  by  the 
person  named  as  alleged,  and  that  the  machine 
in  that  form  antedates  the  invention  held  by  the 
complainants,  slill  the  court  is  of  the  opinion 
that  it  is  not  of  a  character  to  defeat  the  com- 
plainants' patent,  as  it  had  no  reel,  was  not  a 
self  raker  in  any  view  of  the  case,  and  con- 
sisted beyond  doubt  of  a  substantially  differ- 
ent combination.  Compared  with  that,  the  in- 
vention described  in  the  complainants'  patent 
is  both  new  and  useful,  and  is  plainly  sufficient 
to  support  a  patent  as  a  new  arrangement. 

Suppose  it  to  be  otherwise,  stillthe  conclu- 
sion as  to  this  defense  must  be  the  same,  as  the 
court  is  unhesitatingly  of  the  opinion  from  the 
proofs  that  the  supposed  inventor  did  not  con- 
struct the  circular  apron,  and  attach  the  same 
to  the  square  platform,  and  use  the  two  in  con- 
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junction  un!fl  after  the  complainants'  invention 
was  perfected  and  reduced  to  practice  as  an  op- 
erative machine. 

Evidence  was  also  introduced  by  the  respond- 
ents respecting  the  invention  of  Nelson  Flatt, 
but  extended  aiscussion  upon  that  topic  is  un- 
necessary, as  it  is  hardly  contended  by  the  re- 
spondents that  the  machine  contains  a  quad- 
rant shaped  platform  with,  and  immediately 
behind,  the  cutting  apparatus,  and  in  such  re- 
lation to  the  main  frame  as  that  described  in 
the  specification  of  the  complainants'  patent. 
They  appear  to  shrink  from  that  proposition, 
which  is  the  only  one  involved  in  this  defense, 
and  seek  shelter  under  another,  of  a  very  differ- 
ent character,  which  is  that  the  difference  be- 
tween the  two  Ib  so  very  slight  that  it  required  no 
invention  to  pass  from  the  former  to  the  latter, 
which  Ib  a  matter  appertaining  to  another  head 
of  the  defense  that  has  previously  been  fully 
considered  and  the  point  distinctly  overruled. 

Properly  understood,  that  machine  does  not 
•contain  a  combination  of  the  quadrant  shaped 
platform  with  the  cutting  apparatus  in  any 
practical  sense.  On  the  contrary,  it  has  a 
square  platform  combined  with  the  cutting  ap- 
paratus, and  the  quadrant  shaped  platform  is 
combined  with  the  square  platform;  nor  does  it 
contain  any  quadrant  shaped  platform  to  receive 
the  grain  as  it  falls,  but  the  ingredients  of  the 
invention,  as  well  as  the  combination,  are  dif- 
ferent from  those  in  the  complainants'  machine, 
and  the  mode  of  operation  is  also  different,  which 
is  all  that  need  be  said  in  response  to  that  defense. 

Substantially  the  same  aef  enses  were  also  set 
up  to  the  other  re-issued  letters  patent,  to  the 
extent  that  those  patents  were  put  in  issue  in 
the  pleadings,  but  it  will  not  be  necessary  to 
restate  the  objections  to  their  originality  nor  to 
present  any  response  to  the  same,  as  to  do  so 
would  only  be  to  repeat  what  has  been  said  in 
respect  to  the  one  more  particularly  assailed  in 
argument. 

Attempt  is  also  made  to  show  that  the  origi- 
nal letters  patent  described  in  the  bill  of  com- 
plaint are  also  invalid,  because  the  patentees 
are  not  the  original  and  first  inventors  of  the 
improvements  therein  secured.  Whether  they 
were  or  were  not  the  original  and  first  inventors 
of  the  improvement  in  the  first  claim  is  a  mat- 
ter of  no  importance  in  this  case,  as  the  plead- 
ings do  not  put  that  claim  in  issue.  Thev  only 
put  in  issue  the  second  claim,  which  embodies 
the  described  method  of  hangiog  the  reel  so  as 
to  dispense  with  any  post  or  reel  bearer  next  to 
the  standing  grain,  to  prevent  the  grain  from 
getting  caught  oetween  the  divider  and  the  reel 
supporter,  and  the  only  evidence  introduced  of 
prior  mvention  is  what  is  contained  in  em  arti- 
cle published  in  London,  in  the  Mechanics' 
Magazine.  Expert  witnesses  were  examined 
in  respect  to  it  by  both  sides.  One  examined 
by  the  respondents  testified  that  he  did  not 
understand  that  it  had  any  real  support  on  the 
grain  side  of  the  machine,  which  in  that  re- 
spect is  like  the  machine  of  the  complainants; 
but  three  expert  witnesses  examined  by  the 
complainants  testify  that  neither  the  descrip- 
tion nor  the  drawings  of  the  same,  as  exhibited 
in  that  magazine,  show  anything  which  is  em- 
bodied in  the  complainants'  patent,  and  the 
court  is  of  the  same  opinion. 

Patented  inventions  cannot  be  superseded  by 
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the  mere  introduction  of  a  foreign  publication 
of  the  kind,  though  of  •  prior  date,  unless  the 
description  and  drawings  contain  and  exhibit  a 
substantial  representation  of  the  patented  im- 
provement, in  such  full,  clear  and  exact  terms 
as  to  enable  anv  person  skilled  in  the  art  or 
science  to  which  it  appertains  to  make,  con- 
struct and  practice  the  invention  to  the  same 
practical  extent  as  they  would  be  enabled  to  do 
if  the  information  was  derived  from  a  prior 
patent.  Mere  vague  and  general  representa- 
tions will  not  support  such  a  defense,  as  the 
knowledge  supposed  to  be  derived  from  the 
publication  must  be  sufficient  to  enable  those 
skilled  in  the  art  or  science  to  understand  the 
nature  and  operation  of  the  invention,  and  to 
carry  it  into  practical  use.  Whatever  may  be 
the  particular  circumstances  under  which  the 
publication  takes  place,  the  account  published, 
to  be  of  any  effect  to  support  such  a  defense, 
must  be  an  account  of  a  complete  and  operative 
invention  capable  of  being  put  into  practical 
operation.  Web.  Pat.  Cas.,  719;  Curt.  Pat. 
(dd  ed.),  sec.  278,  a;  BtU  v.  JSIhana,  6  Law  T.» 
N.  8.,  90;  Betts  v.  Meimes,  4  Best  &  8.,  Q.  B.. 
999. 

None  of  these  defenses,  however,  were  sus- 
tained in  the  court  below,  but  the  circuit  judges 
were  of  the  opinion  that  the  proofs  failed  to 
show  that  the  respondents  had  infringed  the 
letters  patent  of  the  complainants. 

Actual  inventors  of  a  combination  of  two  or 
more  ingredients  in  a  machine,  secured  by  let- 
ters patent  in  due  form,  are  entitled,  evea 
though  the  ingredients  are  old,  if  the  combina- 
tion produces  a  new  and  useful  result,  to  treat 
every  one  as  an  infringer  who  makes  and  uses 
or  vends  the  machine  to  others  to  be  used  with- 
out their  authority  or  license.  PUU  v.  WhU- 
man,  2  8tory,  619;  Ames  v.  Howard,  1  Sumn., 
487. 

They  cannot  suppress  subsequent  improve- 
ments wiiich  are  substantially  different,  whether 
the  new  improvements  consist  in  a  new  com- 
bination of  the  same  ingredients  or  of  the  sub- 
stitution of  some  newly  discovered  ingredient, 
or  of  some  old  one  performing  some  new  func- 
tion not  known  at  the  date  of  the  letters  patent, 
as  a  proper  substitute  for  the  ingredient  with- 
drawn from  the  combination  constituting  their 
invention.  Mere  formal  alterations  in  a  com- 
bination in  letters  patent,  however,  are  no  de- 
fense to  the  charge  of  infringement,  and  the 
withdrawal  of  one  ingredient  from  the  same 
and  the  substitution  of  another  which  was  well 
known  at  the  date  of  the  patent  as  a  proper 
substitute  for  the  one  withdrawn,  is  a  mere 
formal  alteration  of  the  combination  if  the  in- 
gredient substituted  perform8,8ubstantially,the 
same  function  as  the  one  withdrawn. 

Patentees,  therefore,  are  entitled  in  all  cases 
to  invoke  to  some  extent  the  doctrine  of  equiv- 
alents, but  they  are  never  entitled  to  do  so  in 
any  case  to  suppress  all  other  substantial  im- 
provements, and  the  rule  which  disallows  such 
pretensions,  if  properly  understood  and  limited, 
is  as  applicable  to  the  inventor  of  a  device,  or 
even  of  an  entire  machine,  as  to  the  inventor 
of  a,  mere  combination,  except  that  the  inventor 
of  the  latter  cannot  treat  anyone  as  an  infringer 
whose  machine  does  not  contain  all  of  the  ma- 
terial ingredients  of  the  prior  combination,  as 
in  that  state  of  the  case  the  subsequent  inven- 

78  U.  S. 


1870. 


SbT1£0UB  Y.  0.-4BOBNH. 


51(MS60 


tfon  is  regarded  as  substantially  different  from 
the  former  one,  unless  the  latter  machine  em- 
ploys as  a  substitute  for  the  ingredient  left  out, 
to  perform  the  same  function,  some  other  in- 
gredient which  was  well  known  as  a  proper 
substitute  for  the  same  when  the  former  inven- 
tion was  patented.  Prouty  v.  Ruggles,  16  Pet., 
:841;  Johfutm  v.  Boot,  2  ClifT.,  l28. 

Bona  fide  inventors  of  a  combination  are  as 
much  entitled  to  suppress  every  other  combi- 
nation of  the  same  mgredients  to  produce  the 
same  result,  not  substantially  dinereut  from 
what  they  have  invented  and  caused  to  be 
patented,  as  any  other  class  of  inventors.  All 
•alike  have  the  right  to  suppress  every  colorable 
invasion  of  that  which  is  secured  to  them  by 
their  letters  patent,  and  it  is  a  mistake  to  sup- 
pose that  this  court  ever  intended  to  lay  down 
«nv  different  rule  of  decision.  Guided  by  these 
rules,  the  remaining  question  for  the  determi- 
nation of  the  court  is  whether  the  respondents 
have  infringed  the  several  patents  described  in 
the  bill  of  complaint. 

Infringement  is  alleged  by  the  complainants, 
«nd  the  burden  is  upon  them  to  prove  the  alle- 
gation, as  it  imputes  a  wrongful  act  to  the  re- 
spondents. All  controversy,  as  to  the  character 
of  the  machities  made  and  sold  by  the  respond- 
•ents,  is  closed  bv  their  admission  set  forth  in 
the  record.  Exhibit  six,  it  is  conceded  by  the 
respondents,  b  an  accurate  representation  of 
the  machines  which  Uiey  made  and  sold,  and 
the  complainants  accept  the  admission  as  cor- 
rect. Absolute  certainty,  therefore,  attends  thst 
ioquiiT,  and  there  is  very  little,  if  any,  more 
•dimculty  in  ascertaining  the  construction  of  the 
patented  machines  made  and  furnished  to  the 
public  by  the  complainants,  so  that  the  only 
substantial  inquiry  Is,  whether  the  machines 
made  and  sold  by  the  respondents  infringe  the 
patented  machines  of  the  complainants,  as  the 
latter  embody  all  the  inventions  of  the  com- 
plainants except  the  claims  pointed  out  as  not 
infrineed,  and  the  proofs  satisfy  the  court  that 
the  exhibits  are  constructed  in  accordance  with 
the  mechanism  described  in  the  several  letters 
patent. 

Properly  construed  the  re-issued  patent  num- 
l)er  4  is  the  combination  of  a  quadrant  shaped 
platform  located  behind  the  cutting  appa- 
ratus of  the  harvester  so  as  to  receive  the  grain 
sa  it  falls  after  it  is  cut,  with  an  automatic 
«weep  rake  so  constructed  as  to  sweep  over  the 
pliOform  in  circular  curves,  and  to  move  for- 
ward and  backward,  or  towards  and  from  the 
cutting  apparatus,  so  as  to  seize  upon  the  grain 
as  it  fuls,  after  being  cut,  sweeping  It  over  the 
platform  in  circular  curves  and  delivering  it 
apon  the  ground  behind  the  machine  with  its 
stalks  at  rij^ht  angles,  or  nearly  so,  with  the  line 
of  progression  of  the  machine,  and  to  return  by 
a  forward  movement  towards  the  cutting  appa- 
ratus to  the  original  position  when  the  hrst  op- 
eration commenced. 

Number  1682  is  divided  into  two  parts,  the  first 
of  which  may  be  used  without  the  second,  and 
it  is  not  charged  that  the  second  part  has  been 
infringed  by  the  respondents.  Briefly  described 
it  consists  of  a  combination  of  the  cutting  appa- 
ratus of  a  harvester  with  a  quadrant  shaped 
platform  arranged  in  the  rear  thereof,  and  with 
a  sweep  rake  operated  by  mechanism  in  such 
a  manner  that  its  teeth  are  caused  to  sweep 
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over  the  platform  in  curves  when  acting  on  the 
grain  and  to  discharge  the  stalks  crosswise  in 
the  direction  of  the  swath  and  out  of  the  way 
of  the  team  on  the  return  of  the  machine. 

Two  combinations  are  also  contained  in  the 
re-isdued  patent  1683,  but  the  respondents  are 
not  charged  with  infringing  the  second,  so  that 
it  is  only  necessary  in  this  connection  to  refer 
to  the  first  and  describe  its  operation.  It  con- 
sists of  a  combination  of  the  cutting  apparatus 
with  a  reel  and  and  with  a  quadrant  shaped 
platform  located  in  the  rear  of  the  cutting  ap- 
paratus, operating  as  follows:  the  cutting  appa- 
ratus severing  the  grain,  the  reel  bearing  me 
pr&in  against  the  cutting  apparatus  and  insur- 
mg  its  delivery  upon  the  quadrant  shaped  plat- 
form in  the  rear  thereof,  and  the  quadrant 
shaped  platform  receiving  the  grain  from  the 
cutting  apparatus  and  reel,  and  supporting  it 
in  such  a  manner  that  it  can  be  moved  from 
the  cutting  apparatus,  heads  foremost,  swept 
round  in  a  curve  and  discharged  upon  the 
ground  crosswise  to  the  direction  of  the  swath 
and  out  of  the  track  of  the  horses  when  the 
machine  comes  round  to  cut  the  next  swath. 

Patent  numbered  72  is  also  an  arrange- 
ment of  the  quadrant  shaped  platform  im- 
mediately behmd  the  cutting  apparatus  of  a 
reaping  machine,  so  that  the  platform  will  re- 
ceive the  grain  as  it  falls  from  the  cutting  ap- 
paratus, and  will  support  it  in  such  a  manner 
that  it  ma^  be  swept  around  in  a  curvilinear 
path  and  discharged,  heads  foremost,  upon  the 
ground  at  the  side  of  the  platform  out  of  the 
path  of  the  horses  when  they  return. 

Reference  will  only  be  made  to  the  sec- 
ond part  of  the  original  patent  embraced  in  the 
suit,  as  it  is  not  charged  that  the  respondents 
have  infringed  the  other  claim.  Separated  from 
the  second  claim  the  first  consists  in  a  mode  of 
hanging  the  reel  in  a  reaping  machine  so  as  to 
dispense  with  any  post  or  reel  bearer  on  the  side 
next  to  the  standing  grain,  without  any  projec- 
tion of  the  reel  shaft  or  bearing  therefor  on  that 
side  of  the  machine,  so  that  the  reel  overhangs 
the  bearings  on  the  one  side  and  is  without  sup- 
port on  the  other  side. 

Prior  to  the  Act  of  Congress  allowing  several 
patents  to  be  issued  for  distinct  and  separate 
parts  of  the  thin^  patented,  it  is  not  probable  that 
a  bill  of  complamt  joining  five  several  patents 
in  the  same  charge  of  infringement  would  have 
escaped  oblcction  from  the  respondent,  but  it 
will  be  noticed  that  all  the  claims  apperta'u  to 
the  same  general  subject,  and  that  it  requires 
all  of  the  inventions  in  question  to  constitute  a 
complete  self-raking  harvester  or  reaping  ma- 
chine, and  that  they  are  all  embodied  in  the 
machines  which  the  complainants  make  and 
furnish  to  the  public.  Viewed  in  that  light  the 
court  is  of  the  opinion  that  the  objection,  if  it 
had  been  made,  could  not  have  been  sustained. 
5  Stat.  atL.,  192. 

Where  the  invention  or  inventions  are  em- 
bodied in  a  machine,  the  question  of  infringe- 
ment is  best  determined  by  a  comparison  of  the 
machine  made  by  the  respondent  with  the 
mechanism  described  in  the  complainant's  pat- 
ent or  patents,  where  more  than  one  is  embraced 
in  the  same  suit.  Blanchard  v.  Putnam,  8 
Wall. .426  [75  U.  8.. XIX.,  435]. 

Comparisons  of  the  kind  have  been  carefully 
made  by  the  court,  aided  by  the  evidence  of  the 
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expert  wUneswe.  m  exhibited  in  the  record.  ioA 
the  court  Ea  of  the  oplaloD  that  the  several  in- 
venUoiu  of  the  complsinaniB,  excepting  the 
cleime  poinled  out  aa  not  Infringed,  are  embod' 
led  in  the  machioea  made  and  sold  by  the  re- 
apoodents.  Two  of  the  expert  wiioewei  testify 
to  ih&t  eHect  wlthou^  qualiflcatloo,  and  the 
reasoDB  which  they  assign  for  that  concluBlon 
are,  in  the  opinion  of  the  couvt, decisive  of  the 
queetion.  Some  attempt  whs  made  in  the  cross- 
examination  of  those  witnesses   to  elicit  an  an- 


Rponding  device  of  the  complainants  la  the  sev- 
eral re-isaued  pnlcnta,  but  the  attempt  was 
wholly  unsucceseful.  and  called  forth  explana- 
tions which  conHrm  the  conclnsion  that  the  two 
devices  have  substantially  the  same  operation. 

Special  reference  is  made  in  the  opinion  of 
the  district  judge  to  (he  means  emplojed  by 
the  respondents  in  supportioe  the  reel,  as  sbow- 
ing  that  the  machines  which  they  have  made 
and  sold  do  not  infringe  the  second  claim 
of  the  original  patent.  His  view  is  that 
their  machiaes  do  cot  infringe  that  claim  be- 
cause they  do  not  employ  but  one  reel  post  in- 
stead of  two.  as  shown  in  the  complainants' 
patent,  but  it  is  so  obvious  that  the  one  post 
with  the  frame  attached  to  the  upper  end  is 
substantially  the  same  thing  that  It  is  not 
doemed  necessary  to  pursue  the  argument. 

For  these  reasons  we  are  all  of  the  opinion 
that  the  complainants  are  entitled  to  a  decree 
that  their  several  patenla  are  valid,  and  for  an 
account  and  for  a  perpetual  injunction,  except 
as  to  such,  if  any.  aa  have  expired. 

Decree  retinal  mlh  eotU,  and  the  eauu  re- 
majKied  for  farther  proetedinga.in  eonformHy  to 
the  opinion  of  the  court. 

cited— IfiWii.l,,  IB3;  1»  WalJ..  381 :  KWall..8];Bl 
C.  3.,  ItW.  1114 ;  '.I-  U.  S.,  354 ;  9B  U.  3..  Mt ;  M  U.  S., 
2Se,Bl,iftH  ;[!.-,  I'.  ;4.,  81S:9:  I).  3,.  853.358;  B8  C.  8„ 
m,  «,  W,  111,  1-1' :  I'B  U.  8.,  IBO  ;  104  U.  S.,  74B  ;  lOB  U. 
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ELIZABETH  W.  EDMONSON,  JAMES  A. 
WADDEIjL  kt  al.,  Appt»., 

ADAM  BLOOMSHIRE  et  al. 

(ShsS.  C.  11  WaU.,88S-3VlJ 

Cknttlruction  of  dause  in  vntl. 

Where  a  testatrix  made  her  last  will  and  tesla- 
roeat.  in  which  she  uiee  tbepbrsM.-,"  My  certlflcat^s 


..„ r  in  the  banda  ot  tbe  brother  of  the  tea- 

talrix,  waa  not  Included  In  such  phrase. 

[No.  S5,l 
Argued  Jan.  10, 1871.    Decided  Jan.  SS,  1871. 

APPEAL  from  the  Circuit  Court  of  the  United 
Slates  for  the  Southern  District  of  Ohio, 
The  bill  in  this  case  waa  Bled  in  the  court  be- 
low, by  the  appellants,  toobtain  title  to  certain 


NOK.— In(erpre(n((on  n/ irtita;  tnlenllon  of  lota- 
tor  Ui  govtr-n.  See  rwt£  to  Piar  v.  Belt,  S8  IT,  S.  (I 
P«t,),«». 


lands.  That  court  having  eot«red  a  decree  dlt- 
miaslng  the  bill,  the  complainants  took  an  ap- 
peal to  this  court. 

A  statement  of  the  oase  appears  in  the  opin- 
ion of  the  court, 

Memrt.  John  B.  Baldtein  and  H.  Stanberyr 
for  plaintiff  in  error. 

Mean.  J.W.  RoblnaoB  and  T.W.  Law- 
renc«i  for  defendanta  in  error. 

Mr.  Juttiet  ClUfbrd  delivered  the  opinloa 

of  the  court : 

Volunteer  forces  for  the  public  service  in  the 
war  of  the  Revolution  were,  in  many  instances, 
furnished  by  the  Stales.and  all  such,  as  well  as, 
the  regular  forces,  were  paid  for  their  services 
to  a  large  extent  in  continental  rooaey,  which 
so  depreciated  in  a  abort  time  as  to  become  al- 
most valueless. 

Troops  for  that  service  were  raised  by  the 
State  of  Virginia,  known  as  the  Virginia  line- 
on  conlinental  eatablishment.  and  they  also 
were  paid  for  their  services  in  that  currency: 
and  in  order  to  afford  relief  for  the  loss  whicti. 
the  troops  austained  in  that  way,  the  Legisla- 
ture of  the  State.at  the  November  session.  !78l, 
passed  an  Act  directing  the  auditor  of  public 
accounts  to  settle  and  adjust  the  pay  and  ac- 
counla  of  the  offlcera  and  soldiers  of  thai  line, 
so  ai  to  make  their  claims  for  pay  and  subsist- 
ence equal  to  specie,  such  adjustment  to  cover 
the  period  from  the  first  day  of  January.  1777. 
to  the  last  day  of  December,  1781:  and  tlie  di- 
rections to  the  auditor  were  that  he  should  is- 
sue printed  CErtiHcates  to  tbe  respective  appli- 
cants for  the  balance  founddue  to  them  in  such 
adjustment,  pay  able  on  or  before  the  flrst  day  of 
January,  17B5,  with  interest  at  the  rate  of  kix 
percentumper  annum.   10  Hen.Stat,(Va.).4lt3. 

Directions  were  also  given  to  the  auditor  in 
the  same  Act  that  heshould  in  like  manner  set- 
tle and  adjust  the  accounts  of  all  ofBcers  and 
soldiers  of  the  said  line  who  have  fallen  or  died 
in  the  service  during  that  period,  and  the  pro- 
vision was  ^at  Iheir  representatives  shoulo  be 
entitled  to  such  certi9catc«,  and  all  other  bene- 
flts  and  advaotages  therein  granted  to  the  offi- 
cers and  aoldiera  in  the  line  at  the  date  of  the 
act.  Ibid.,  4es. 

None  of  these  matters  are  the  subject  of  con- 
troveray,  and  It  is  also  alleged  and  admitted 
that  William  Rickman,  ot  Charles  City,  Vir- 
^nia.  was  a  deputy  director- general  In  the  Vir- 
ginia line  on  continental  establishment;  that  ha 
served  three  Tears  or  moreassuch  director,  and 
that  be  thereby  becamecntitled  also  to  Virginia 
military  bounty  lands. 

On  the  7lh  of  August,  1778,  William  Rick- 
man  made  and  published  bis  last  will  and  tes- 
tament, by  which  he  gave  and  bequeathed  to 
his  wife,  Elizabeth  Ricknuan.  all  his  estate  bnih 
real  and  personal,  in  fee  simple,  and  appointed 
his  wife,  together  wilb  Benjamin  Harrison,  lier 
father  and  her  brother.  Benjamin  Harriton. 
Jr.,  the  executors  of  bis  will  so  made  Hod  pub- 
llijied.  Three  years  aflerwards  the  testator  died, 
leaving  the  said  last  will  and  testament  unru- 
Toked  and  In  full  force,  and  the  aatoe  was  sub- 
sequently duly  proved  and  admitted  to  record. 

Application  in  behalf  of  Elizabeth  Rickman, 

as  the  widow  and  executrix  of  her  dece^ed 

huelMJid,  was  afterwards  made  to  the  auditor 

of  pul)lic  accounts  to  settle  and  adjust  the  pay 
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and  subsisteDce  accounts  of  the  testator  as  an 
officer  in  the  Virginia  line  on  continental  estab- 
lishment, and  on  the  28th  of  February.  1784, 
the  requested  adjustment  was  made.  By  that 
adjustment  the  auditor  of  public  accounts  found 
that  there  was  a  balance  due  to  the  deceased.or 
to  his  legal  representatives,  of  one  thousand 
seven  hundred  and  twenty-two  pounds  nineteen 
shillings  and  two  pence,  and  the  record  shows 
that  the  evidence  of  the  indebtedness  of  the 
State  to  the  decrased  for  that  amount  was  de- 
livered to  B.  Harrison  on  the  same  day  the  ad- 
justment was  made. 

Prior  to  that  adjustment,  to  wit:  on  the  29th 
of  November,  1788,  the  House  of  Delegates  of 
Virginia  passed  two  resolutions  which  it  be- 
comes important  to  notice: 

1.  That  the  petition  of  Elizabeth  Rickman 
praying  that  the  auditor  of  public  accounts 
should  settle  and  adjust  the  pay  and  accounts 
of  her  late  husband  was  reasonable,  showing 
satisfactorily  that  the  adjustment  was  largely 
influenced  by  the  Legislature. 

2.  That  Elizabeth  Rickman,  widow  of  Will- 
iam Rickman,  be  allowed  such  a  portion  of 
land  as  the  rank  and  service  of  the  deceased 
merit. 

Pursuant  to  the  second  resolution  the  Qov- 
emor  of  the  State,  Benjamin  Harrison,  on  the 
12tb  of  January,  1784,  executed  a  certificate  that 
ISlizabeth  Rickman,  widow  and  executrix  of 
William  Rickman,  director- eeneral,  is  entitled 
to  the  proportion  of  land  allowed  a  colonel  in 
the  continental  lino  who  has  served  three  years, 
and  on  the  following  day  a  warrant  for  six 
thousand  six  hundred  and  sixty- six  and  two 
thirds  acres  was  issued  to  her,  signed  by  the 
Hegister  of  the  State  Land  Office. 

Five  vears  later  she  intermarried  with  John 
£dmondson,  and  they  afterwards,  during  the 
succeeding  year,  united  in  executing  a  d^  of 
trust  or  post-nuptial  agreement  to  her  brother. 
Carter  B.  Harrison,  oi  all  her  estate,  real  and 
personal,  or  to  which  she  was  entitled  under 
the  will  of  her  former  husband,  for  her  sepa- 
rate use  and  advantage, her  heirs,  executors  and 
administrators,  the  husband  stipulating  therein 
that  she  might  dispose  of  the  same  by  her  last 
will  and  testament  as  she  should  see  nt  to  do. 

On  the  dd  of  Ma:^^  1790,  Elizabeth  Edmond- 
aon  made  her  last  will  and  testament,  which  was 
olographic, and  on  the  first  day  of  January,  1791, 
she  died,  leaving  her  will  in  full  force,  and  on 
the  twentieth  or  the  same  month  the  will  was 
proved  and  admitted  to  record  in  the  county 
where  she  resided  at  her  decease. 

Absolute  title  to  the  lands  embraced  in  the 
warrant  signed  by  the  land  register  is  claimed 
by  the  complainants,  upon  the  ground  that  the 
same  were  devised  Ui  fee  simple  by  Elizabeth 
Edmondson  to  her  husband,  John  Edmondson, 
by  her  last  will  and  testament;  but  the  respond- 
ents deny  that  her  will,  when  properly  con- 
strued, contains  anv  such  devise;  and  insist  that 
the  will,  if  it  made  any  disposition  of  those 
lands,  only  devised  to  the  husband  a  life  estate 
in  the  same;  and  that  the  fee  simple  title  to  the 
same,  inasmuch  as  the  testatrix  died  without 
issue,  descended  to  her  brothers  and  sisters,  un- 
der whom  they  claim,  as  alleged  in  the  answer. 

Unless  the  course  of  descent  was  broken  by 
the  will  of  the  testatrix,  it  is  clear  that  her  broth- 
ers and  sisters  became  the  owners  of  the  lands 
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embraced  in  that  warrant,  as  it  is  conceded  that 
she  died  without  issue. 

Afterwards,  in  the  year  1795.  the  said  John 
Edmondson  married  again,  and  the  record  shows 
that  he  had  three  children  by  the  second  wife, 
one  of  whom  died  before  the  father  without 
issue,  leaving  John  and  Elizabeth,  the  latter 
having  since  intermarried  with  Littleton  Wad- 
dell,  the  other  complainant  and  appellant  in  the 
case  before  the  court. 

Before  his  decease,  John  Edmondson,  the 
father  of  the  two  appellants,  John  and  Eliza- 
beth, a]80  made  a  will  and  devised  all  his  prop- 
erty to  his  three  children,  one  of  whom,  as  be- 
fore 8tated,died  during  the  lifetime  of  the  father. 
His  will  bears  date  on  the  3d  of  October,  1803, 
and  the  pleadings  show  that  he  died  on  the  first 
da^  of  DecemtMsr  following,  leaving  the  two 
children  before  named  as  his  principal  devisees 
and  sole  heirs  at  law.  They,  together  with  the 
husband  of  Elizabeth,  claim  the  lands  in  con- 
troveir^  upon  the  ground  that  the  same  were 
devisea  to  the  father  of  John  and  Elizabeth  by 
the  will  of  his  first  wife. 

Defenses  of  various  kinds  are  set  up  in  the 
answer,  but  in  the  view  taken  of  the  case  it  is 
not  necessary  to  enter  into  those  details,  as  the 
court  is  of  the  opinion  that  the  decision  of  the 
case  must  turn  upon  the  construction  of  the  will 
of  Elizabeth  Edmondson,  deceased,  it  being 
conceded  that  she  hefd  the  title  to  the  lands  in 
controversy  under  the  warrant  granted  to  her 
for  the  same  by  the  State. 

Proofs  were  introduced  by  both  parties,  but 
the  circuit  court  was  of  the  opinion  that  the 
complainants  were  not  entitled  to  recover,  and 
entered  a  decree  dismissing  the  bill  of  com- 
plaint. Whereupon  the  complainants  appealed 
to  this  court,  but  the  appeal  was  dismissed,  it 
appearing  on  the  face  of  the  record  that  the 
transcript  was  not  filed  in  this  court  during  the 
term  next  succeeding  the  allowance  of  the  ap- 

al.    Edmonson  v.  Bloomshire,  7  Wall.,  806 
74  U.  S.,  XIX.,  91]. 

Since  that  time  a  new  appeal  has  been  allowed 
to  the  complainants  and  they  have  removed  the 
cause  into  this  court,  seeking  to  reverse  the  f^ame 
decree  from  which  the  first  appeal  was  taken. 
Pending  the  present  appeal,  a  motion  to  dismiss 
was  filed  by  the  respondents,  which  was  heard 
at  the  same  lime  with  the  merits;  but  the  ques- 
tions involved  in  the  motion  will  not  be  decided, 
as  the  court  is  of  the  opinion  that  the  decree  of 
the  circuit  court,  dismissing  the  bill  of  complaint 
for  the  want  of  equity,  is  correct. 

Motions  of  the  Kind  are  usually  determined 
before  proceeding  to  examine  the  merits  of  the 
controversy,  but  the  court  deems  it  proper  to 
adopt  a  different  course  on  the  present  occasion 
for  the  following  reasons,  among  others  which 
might  be  mentioned :  (1)  Because  differences  of 
opinion  exist  in  the  court  as  to  the  proper  dis- 
position to  be  made  of  the  motion,  irrespective 
of  the  fact  that  the  case  has  been  twice  heard 
upon  the  merits.  (2)  Because  the  respondents, 
when  the  case  was  here  before,  went  to  final 
hearing  without  making  any  objections  to  the 
regularity  of  the  appeal. 

Affirmative  relief,  it  is  true,  could  not  be 
granted  to  the  complainants  without  first  dis- 
posing of  some  of  the  questions  involved  in  the 
motion,  but  inasmuch  as  an  affirmance  of  the 
decree  of  the  circuit  court  will  effect  substan- 
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tially  the  same  result  as  a  dismissal  of  the  ap- 
peal, the  court  is  not  inclined  to  decide  the  pre- 
nminary  questions. 

Letters  of  administration  on  the  estate  of 
Elizabeth  Edmondson  were  granted  to  ,John 
Edmondson,  the  husband  of  the  doceased,  as 
no  executor  was  named  in  the  will.  Several  be- 
quests to  the  husband  were  made  by  the  testatrix 
in  the  will  which  need  not  be  noticed,  as  they 
furnish  no  aid  in  the  solution  of  the  question 
presented  for  decision.  Those  clauses  relate  to 
certain  articles  of  personal  property  which  she 
gave  to  her  husband  forever,  and  to  certain 
slaves  which  she  gave  to  him  "to  dispose  of  as 
he  may  think  proper."  Preceding  the  clause 
disposing  of  the  articles  of  personal  property 
the  will  contains  the  following  devise:  "I give 
to  my  dear  husband,  John  Edmondson,  all  the 
land  I  possess,  during  his  life,"  but  the  will 
contains  no  residuary  clause  of  a  general  nature. 
Enough  appears  to  show  that  the  testatrix 
owned  real  estate,  as  she  devised  the  house  and 
land  where  they  lived,  at  the  death  of  her  hus- 
band, to  one  of  her  brothers,  and  to  another 
brother  she  gave, at  the  decease  of  her  husband, 
a  certain  other  tract  described  in  the  will  as 
having  been  purchased  by  her  first  husband, 
but  the  will  does  not,  in  terms,  make  any  ulti- 
mate disposition  of  the  lands  devised  to  her  hus- 
band during  his  life  except  those  two  parcels. and 
the  complainants  do  not  ^controvert  the  propo- 
sition that  the  lands  in  question,  if  they  were 
devised  to  the  husband  under  that  clause  of  the 
will,  descended  at  his  decease  to  the  brothers 
and  sisters  of  the  testatrix,  as  contended  by  the 
respondents.  They  deny,  however,  that  the 
lands  in  controversy  or  any  portion  of  the  same 
were  devised  to  him  by  that  clause.  On  the 
contrary,  they  rely  upon  another  clause  in  the 
will  as  the  foundation  of  their  claim,  which 
follows  the  bequests  before  mentioned  to  her 
husband,  and  certain  other  bequests  of  like  kind 
to  her  brothers  and  sisters  and  other  relatives, 
specifying  in  each  of  the  several  bequests  the 
name  of  me  legatee. 

Having  devised  all  the  land  she  possessed  to 
her  husl^nd  during  his  life,  and  made  those  be- 
quests, the  testatrix  provides  as  follows:  "My 
certificates  that  are  in  the  hands  of  my  brother 
Ben,  1  desire  may  be  given  to  my  husband,  to 
dispose  of  as  he  may  think  proper."  Founded 
on  that  clause  in  the  will,  the  theory  of  the  com- 
plainants is.that  the  warrant  si^ed  by  the  land 
agent  for  the  six  thousand  six  hundred  and 
sixty-six  and  two  thirds  acres  of  bounty  lands 
was  devised  to  their  father,  and  that  at  the  de- 
cease of  the  testatrix  he  became  the  owner  in 
fee  simple  of  the  lands  surveyed  and  located 
under  that  warrant,  and  that  they,  as  the  dev- 
isees in  his  will  and  his  sole  heirs  at  law,  are 
the  lawful  owners  of  the  lands  in  controversy. 

Support  to  that  theory  is  attempted  to  be 
drawn  from  the  fact  that  the  (Governor,  before 
the  warrant  was  signed,  granted  a  certificate  in 
which  he  certified  that  the  widow  and  execu- 
trix of  the  deceased  claimant  was  entitled  to 
the  proportion  of  land  allowed  to  a  colonel  of 
the  continental  line  who  had  served  three  years, 
but  the  decisive  answer  to  any  such  attempt  Is, 
that  the  certificate  of  the  (Governor  was,  on  the 
following  day.  deposited  in  the  proper  office  as 
the  legal  foundation  of  the  land- warrant,  where 
it  has  ever  since  remained. 
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Most  of  the  introductory  allegations  of  the- 
bill  of  complaint  are  admitted  by  the  respond- 
ents. They  also  admit  that  Elizabeth  Kick- 
man,  before  her  marriage  with  John  Edmond- 
son, obtained  the  certificates  for  the  balance  due 
her  first  husband  for  pay  and  subsistence  a» 
director-general  in  the  continental  line,  and  also 
for  the  interest  due  on  the  same,  and  that  she 
also  obtained  the  warrant  for  the  lands  in  con- 
troversy, but  they  utterly  deny  that  the  word 
*  'certificates, "  as  used  in  the  clause  of  the  will  un- 
der which  the  complainants  claim,  means  or  in- 
tends the  warrant  in  question  or  the  lands  de- 
scribed in  the  pleadings. 

Persons  having  claims  to  bounty  lands  were 
required  at  that  time,  by  the  laws  of  that  State, 
to  exhibit  their  vouchers  to  the  Executive,  and 
if  found  to  be  correct  and  the  claim  was  allowed, 
it  was  the  duty  of  the  Governor  to  issue  a  cer- 
tificate to  that  effect  to  the  Register  of  the  Land 
Office,  and  the  register,  upon  the  filing  of  that 
certificate,  was  required  to  grant  the  warrant. 
11  Hen.  Slat.,  88;  Swan's  Land  Laws,  118. 

More  than  six  years  before  the  testatrix  made 
her  last  will  and  testament  in  which  she  uses- 
the  phrase  "my  certificates  that  are  in  thehanda 
of  my  brother  Ben,"  the  certificate  as  to  the 
bounty  lands  had  been  surrendered  to  the  Regis- 
ter of  the  Land  Office,  and  the  land- warrant  ia 
question  had  been  issued  in  its  place,  and  there 
is  no  evidence  that  the  land  warrant  or  ^e  cer- 
tificate which  preceded  it  was  ever  in  the  handa 
of  any  one  of  the  brothers  of  the  testatrix. 

Undoubtedly  the  certificate  for  the  balance 
due  for  pay  and  the  subsistence  accounts  aris- 
ing from  the  depreciation  of  the  currency  ia' 
which  the  original  claimant  was  paid  and  the 
certificates  for  the  interest  on  the  same  did  pass 
by  that  clause  in  the  will  to  the  husband  of  the 
testatrix,  and  the  proofs  are  satisfactory  that 
those  certificates  were  in  the  hands  of  her  brother 
Benjamin  at  the  date  of  the  will.  Those  cer- 
tificates bear  date  on  the  28th  of  February,  1784, 
and  they  were  immediately  delivered  to  the 
brother  named  in  the  will  as  having  them  in  his 
hands,  where  the^  remained  to  the  date  of  the 
will  of  Che  testatnx  and  to  the  time  of  her  death. 

Certified  copies  of  the  certificate  signed  hy 
the  Gk)vemor  as  the  foundation  for  the  land- war- 
rant are  exhibited  in  the  record  as  given  by  the 
Register  of  the  Land  Office,  which  shows  that  it 
could  not  have  been  in  the  hands  of  her  brother 
at  the  date  of  the  will,  as  it  had  been  in  the  reg- 
ister's office  more  than  six  years  before  the  wul 
was  executed.  Suppose,  however,  that  it  ap- 
peared that  the  lana- warrant  had  been  in  the 
possession  of  her  brother,  from  its  date  to  the 
time  when  the  testatrix  died,  still  it  would  be 
difficult,  if  not  impossible,  to  hold  that  the  sig- 
nification of  the  word  "certificates,"  as  used  m 
the  will,  is  sufficiently  comprehensive  to  include 
that  instrument,  as  the  word  "certificate  "  seems 
to  have  an  appropriate  and  direct  reference  to 
the  instruments  of  evidence  issued  to  the  testa- 
trix for  the  back  pay  and  subsistence  accounts 
of  her  former  husband,  as  before  explained. 

Attempt  is  made  in  argument  to  show  that  the 
words  "certificate"  and  "warrant"  are  some- 
times used  in  the  statutes  of  the  State  as  words  of 
equivalent  import,  but  the  examples  put  do  not 
relate  to  the  same  subject,  and  if  they  did  it 
would  not  be  difficult  to  show  that  the  worda 
are  there  used  rather  as  conferring  an  altema- 
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tire  authority  than  as  words  of  8ynon;piou8 
signification.  Be  that  as  it  may,  still  it  is  evi- 
dent that  the  word  ''certificates  'Vsa  used  by  the 
testatrix  as  referring  directly  to  the  instruments 
in  the  hands  of  her  orother,  which  were  given 
in  the  adjustment  of  her  claim  for  the  balance 
due  to  her  former  husband  to  make  his  pay  as 
director-general  equal  to  what  it  would  have 
been  if  he  had  been  paid  in  specie. 

Strong  confirmation  of  that  view  is  derived 
from  the  course  pursued  in  the  settlement  of 
her  estate  and  the  long  acquiescence  of  the  com- 
plainants in  the  pretensions  of  the  r^pondents 
and  those  under  whom  they  claim.  Evidence, 
however,  of  the  most  satisfactory  character  was 
introduced  by  the  respoudents  showing  that  the 
land-warrant  never  was  in  the  hands  of  her 
brother  prior  to  the  date  of  the  will,  or  at  any 
other  time  but;  it  is  not  deemed  necessary  to  en- 
ter into  those  details,as  we  are  all  of  the  opinion 
that  the  land  warrant,  if  it  passed  to  the  hus- 
band by  the  will,  passed  under  the  devise  which 
gave  him  during  his  life  all  the  land  which  the 
testatrix  possessed,  that  it  did  not  pass  to  him 
by  the  other  devise,  and  that  the  decree  of  the 
circuit  court  dismissing  the  bill  of  complaint  is 
correet 

Decree  affirmed. 

WILLIAM  A.  FREEBORN  bt  al..  as  W. 
A.  Frkbborn  &  Coupant,  Appts., 

V, 

THE  SHIP  PROTECTOR.  HER  TACKLE, 

BTC.,  Jambs  C.  Bbll,  Claimant 

(See  8.  C,  "  Th€  Protector^  U  Wall.,  88-88.) 

Dtfeet  in  namee  of  parties,  when  fatal  to  appeal. 

Where  the  titles  of  the  parties  in  the  appeal  as 
allowed  is,  William  A.  Freeborn  &  Go.  v.  The  Ship 
Protector  and  Ownen,  this  defect  is  fatal  to  the 
Jurisdiction  of  the  court. 

The  writ  cannot  be  amended. 

[No.  88.] 
Argued  Jan,  t7,  1871.     Decided  Jan  SO.  1871, 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed  States  for  the  Southern  District  of 
AlalNuna. 

Motion  to  dismiss. 

The  Ubel  in  this  case  was  filed  in  the  District 
Court  of  the  United  States  for  the  Southern 
District  of  Alabama,  to  recover  the  cost  of  cer- 
tain repairs  and  supplies.  A  decree  having 
been  entered  in  that  court  dismissing  the  libel, 
the  libelants  took  an  appeal  to  the  circuit  court, 
by  which  the  said  decree  was  affirmed,  where- 
upon the  said  libelants  took  a  further  appeal  to 
this  court. 

The  case  is  sufficiently  stated  by  the  court. 

Memre,  P.  Philips  and  P,  JbamOton,  for 
appellees: 

That  it  is  necessary  that  the  names  of  all  the 
appellanta  and  appellees  should  be  set  forth,  is 
decided  by  the  fouowine  cases: 

Densaia  y.  Arehcr,  8  Pet.,  528;  WiUon'e  Heirs 
T.  Ins.  Co.,  12  Pet..  140;  Smyth  v.  Strad&r,  12 
How.,  327;  Adams  v.  Law,  16  How..  144. 

In  all  these,  as  well  as  in  subsequent  cases, 
the  writ  of  error  has  been  dismisaied,  because 
the  names  of  all  the  appellants  or  all  the  appel- 
lees were  not  ffiven  in  the  writ. 

Is  the  rule  mfferent  when  applied  to  appeals? 

Bee  11  Wall. 


In  the  case  of  Owings  v.  Kineannon^  7  Pet., 
399,  this  court  says: 

"The  appeal  was  given  by  the  Act  of  1803„ 
and  this  declares  that  such  appeals  e^all  be  sub- 
ject to  the  same  rules,  regulations  and  restric- 
tions as  are  prescribed  by  law  in  cases  of  writs 
of  error." 

We  have  then  a  libel  filed  by  William  A. 
Freeborn,  James  F.  Freeborn  and  Henry  P. 
Gardner,  a  decree  against  them  as  the  libelants, 
and  an  appeal  from  that  decree  in  tiie  name  of 
William  A.  Freeborn  &  Company. 

In  the  case  of  the  "heirs  of  Wilson,"  already 
cited,  the  Chief  Justice  says :  *  *In  both  of  the  cases 
referred  to  it  appears  that  the  motions  to  dismiss 
were  not  made  at  the  term,  or  at  the  time  ot 
appearance  in  this  court:  but  each  of  the  cases 
had  been  pending  here  for  two  years  before  the 
motion  was  made.  The  rule  of  this  court, there- 
fore, is:  that  where  there  is  a  substantial  defect 
in  the  appeal  or  writ  of  error,  the  objection 
may  be  taken  at  any  time  before  judgment,  on 
the  ground  that  the  case  is  not  legally  before 
us,  and  that  we  have  nojurisdiction  to  try  it." 

Messrs.  J.  Pyne,  S.  I\  Bloant  and  </.  M. 
Carlisle,  for  appellants: 

The  record  m  this  cause  was  filed  in  this 
court  Oct.  29,  1869.  A  motion  was  made  at 
the  December  Term,  1870,  to  dismiss  the  ap- 
peal in  this  cause,  because  it  was  taken  after 
the  lapse  of  five  years  from  the  date  of  the  de- 
cree rendered  in  the  court  below. 

This  motion  was  denied. 

At  the  present  term  of  this  court,  the  pres- 
ent motion  is  filed  to  dismiss  this  cause  for  the 
reason  that  the  proceedings  on  appeal  do  not 
set  forth  the  names  of  the  parties  appellant. 

It  is  answered  that  this  motion  should  have 
been  made  at  the  first  term  of  this  court,  to 
which  the  said  proceedings  were  returnable, 
and  is  now  too  late. 

CarroU  Y.  Dorsey,  20  How.,  207  (61  U.  S., 
XV..  804);  Chaffee  v.  Hay  ward,  20  How..  209 
(61  U.  8.,  XV.,  805);  The  Commander-in-Chief, 
1  Wall..  48  (68  U.  S.,  XVIL,  609); 5*.  v.  Seton, 
1  Pet.,  299. 

The  proceedings  on  appeal  may  be  amended 
by  the  record  and  proceedings  in  the  cause. 

In  admiralty,  amendments  are  freely  al- 
lowed. 

It  is  the  settled  practice  in  admiralty  proceed- 
ings, where  poierits  appear  upon  the  record,  but 
the  libel  is  defective,  to  allow  the  party  to  assert 
his  rights  in  a  new  allegation. 

The  Adeline,  9  Cranch,  244;  The  Caroline,  7 
Cranch,  496;  The  Divina  Pastara,  4  Wheat.. 
62;  The  Mary  Ann,  8  Wheat.,  880. 

In  Bmith  v.  Jackson,  1  Paine  (C.  C.)  486,  in 
commenting  upon  the  83d  section  of  the  Act  of 
1789,  the  court  says: 

The  statute  gives  to  the  circuit  courts,on  ap- 
peal from  the  district  court,  power  to  allow  any 
amendments  of  defects  of  form  occurring  in 
the  court  below,  which  could  have  Seen 
amended  there,  or  to  disregard  them  in  giving 
judgment. 

In  libbs  V.  Pa/rrot,  1  Cranch  (C.  C.)  177,  the 
court  says: 

"  A  (declaration  in  the  name  of  a  firm  may 
be  amended  by  leave  of  the  court,  l^  inserting 
the  names  of  the  members  of  the  firm.  This 
does  not  touch  the  nature  of  the  cause  of  ac- 
tion. 
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In  the  caae  of  The  Venus,  1  Wheat.,  it  is  de- 
cided that,  "  On  an  appeal  to  the  Supreme 
Court  in  an  admiralty  case,  the  cause  is  before 
that  court,  as  if  in  the  inferior  court." 

The  whole  record  and  proceeding's  being  then 
before  this  court,  and  the  trial  being  de  novo, 
all  the  parties  in  the  court  below,  whose  names 
are  in  the  records  and  proceedings,  are  before 
the  court,  the  libel  setting  forth  the  names  of 
the  individuals  composing  the  firm  of  William 
A.  Freeborn  &  Co. 

Penhallotjo  V.  Doane,  8  DalL,  54. 

All  the  decisions  cited  by  the  counsel  of  ap- 
pellee were  upon  writs  of  error  and,  therefore, 
governed  by  the  rules  of  the  common  law. 

By  the  *Mxh  Rule  of  this  court,  regulating 
the  practice  in  courts  of  admiralty,  it  is,  among 
other  things,  provided  as  follows: 

"  And  new  counts  may  be  filed,  and  amend- 
ments in  matters  of  substance  may  be  made 
upon  motion  at  any  time  before  the  final  de- 
cree, upon  such  terms  as  the  court  shall  im- 
pose." 

See,  also,  Weaver  v.  Thompson,  1  WaU.,  Jr., 

843. 

Mr.  JueHce  Nelson  delivered  the  opinion  of 
the  court : 

This  is  an  appeal  from  the  Circuit  Court  of 
the  United  States  for  the  Southern  District  of 
Alabama. 

The  suit  was  a  libel  against  the  ship  for  sup- 
plies and  repairs.  It  was  dismissed  in  the  dis- 
trict court  upon  the  pleadings  and  proofs,  and 
the  decree  of  dismissal  affirmed  on  appeal,  by 
the  circuit  court.  It  is  now  here  on  appeal 
from  that  decree.  A  motion  has  been  made  by 
the  appellees  to  dismiss  the  case  on  the  docket 
for  want  of  jurisdiction. 

The  motion  is  grounded  upon  a  defect  of  the 
title  of  the  parties  in  the  appeal  as  allowed. 
The  title  is,  "  WUliam  A,  Vreebom  <fc  Co.  v. 
Tfie  Ship  Protector  and  owners."  This  defect 
in  a  writ  of  error  has  been  held  fatal  to  the 
Jurisdiction  of  the  court  since  the  case  of  Deneale 
v.  Archer,  8  Pet.,  526,  down  to  the  present 
time.  Smyth  v.  Strader,  12  How.,  327;  WiUon 
V.  Ins.  Co.,  12  Pet.,  14i); Davenport  v.  Fletcher, 
16  How.,  142.  Nor  can  the  writ  be  amended, 
according  to  repeated  decisions  of  this  court. 
Porter  v.  Foley,  21  How.,  893 {62  U.  S.,  XVI., 
1541:  Hodge  v.  WiUiame,  22  How..  87  [63  U. 
8.,  XVI.,  287].  The  only  question  before  us 
is,  whether  the  same  rule  applies  to  appeals  in 
admiralty.  Originally,  decrees  in  equity  and 
admiralty  were  brought  here  for  re- examination 
by  a  writ  of  error,  under  the  22d  section  of  the 
Judiciary  Act  (1  U.  S.  Laws,  84).  This  was 
changed  by  Uie  Act  of  March  3, 1803,  bv  which 
appeals  were  substituted  in  place  of  the  writs 
of  error  in  cases  of  equity,  admiralty,  and  prize; 
but  the  Act  provides  "that  the  appeals  shall 
be  subject  to  the  same  rules,  regulations  and  re- 
strictions as  are  prescribed  in  Taw  in  cases  of 
writs  of  error."    2  Stat,  at  L.,  244. 

In  Owinge  v.  Kineannon,  7  Pet.,  408,  theap- 
oeal  was  dismissed  because  all  the  parties  to  the 
decree  below  had  not  joined  in  it.  Chief  Jus- 
tice Marshall,  in  delivering  the  opinion  of  the 
court,  referred  to  the  case  of  Williams  v.  Bk. 
of  U.  S.,  11  Wheat., 414,  which  was  a  writ  of 
error,  where  it  was  held  that  all  the  defendants 
must  join,  and  applied  the  same  rule  to  the  case 
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of  an  appeal.  He  cited  the  Act  of  1808,  and 
observed  that  '*  the  language  of  the  Act  which 
gives  the  appeal  appears  to  us  to  require  that  it 
should  be  prosecuted  by  the  same  parties  who 
would  have  been  necessary  in  a  wnt  of  error." 
But  iht  case  of  SmUh  v.  Clark,  12  How..  21,  is 
more  direct  to  the  point  before  us.  It  was  a 
motion  to  docket  and  dismiss  in  the  case  of  an 
appeal,  under  the  43d  Rule  of  the  court.  The 
certificate  of  the  clerk,  upon  which  it  was 
founded,  described  the  parties  as  in  the  title 
above.  Chief  Justice  Taney,  in  giving  the  opin- 
ion of  the  court,  stated  that  the  certificate  con- 
formed to  the  rule  in  all  respects  but  one,  and 
that  was  in  the  statement  of  the  parties.  The 
respondents  were  stated  to  be  Joseph  W.  Clark 
and  others,  from  which  it  appeared  that  there 
were  other  respondents,  parties  to  the  suit,  who 
were  not  named  in  the  certificate.  He  then  re- 
ferred to  the  case  of  a  writ  of  error  {DeneeUe 
V.  Archer,  8  Pet.,  526).  where  it  was  held  that 
all  the  parties  must  be  named  in  the  writ, 
and  the  name  of  one  or  more  of  them,  and 
others,  were  not  a  sufficient  description;  and. 
also,  to  the  case  of  HolUday  v.  BcUson,  4 
How.,  645,  where  the  same  principle  was  ap- 
plied to  a  writ  of  error  docketed  under  the  4dd 
rule,  and  observed  the  same  reason  for  requir- 
ing all  the  parties  whose  interests  were  to  l^  af- 
fected by  the  judgment, to  be  named  in  the  writ 
of  error, appli^  with  equal  force  to  the  case  of  an 
appeal  from  a  decree.  And  the  motion  to  docket 
and  dismiss  for  the  above  defect  was  overruled. 
The  opinion  of  the  court  in  the  present  case  Is, 
that  no  distinction  in  respect  to  the  question  be- 
fore us  can  be  made  between  the  case  of  an  ap- 
peal under  the  Act  of  1808  (2  Stat  at  L.,  244) 
and  of  a  writ  of  error;  and  that  the  decisions 
referred  to  directing  the  dismissal  of  the  latter 
from  the  docket  for  want  of  jurisdiction,  applr 
with  equal  force  to  the  former.  This  result 
disposes  of  the  motions  on  the  part  of  the  ap- 
pellant to  amend  the  petition  of  appeal,  citation 
and  bond,  and  also  the  motion  to  amend  the 
libel. 

The  motion  to  dismiss  for  want  of  jurisdiction 
granted, 

Mr.  Justice  Swaynet  dissenting: 
I  dissent  from  the  conclusions  announced  by 
the  court  in  this  case.  The  defect  objected  to 
is.  in  my  judgment,  amendable  under  the  32d 
section  of  the  Judiciary  Act  of  1789  (1  Stat,  at 
L.,  73),  and  I  think  an  amendment  should  be 
permitted  to  be  made. 

I  am  authorized  to  say  that   Mr.    Justice 
Bradley  concurs  in  this  dissent 

8.  C.-9  Wall.,  687 ;  12  Wall.,  700. 

Cited-18  Wall.,  188 ;  100  U.  8.,  146;  106  U.  8.,  806. 


FRANKLIN  PARMALEE  et  ai.,Plffs.in  Err., 

DANIEL  LAWRENCE. 

(See  S.  C,  11  Wall.,  B^-ao.) 

Jurisdiction  over  state  judgments,  in  what  eases 
— certificate  of  state  Supreme  Court  insufficient 
to  confer  jurisdiction. 

The  conflict  of  the  state  law  with  the  Constitu- 
tion of  the  Uoited  States,  and  a  decision  by  a  state 
court  Id  favor  of  Its  validity,  must  appear  on  the 
face  of  the  record  before  it  can  be  re-ezamined  in 
this  court. 
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It  must  be  tlutt  suoh  r  question  was  neoesaarlly 
liiTolved  tn  the  decision,  and  that  the  state  oourt 
would  not  have  ffiven  a  Judgment  without  deoidinjr 
it. 

This  oourt  oannot  entertain  Jurisdiction  upon  a 
oertlfloate  of  the  state  Supreme  Oourt  alone,  in  the 
absence  of  any  evidence  of  the  question  In  the  rec- 
ord. Theofflceof  theoertlfloatet  as  it  respects  the 
federal  question,  is  to  make  more  specific  what  is 
too  genml  in  the  record,  but  it  is  incompetent  to 
oriainate  the  question  within  the  true  constructlQn 
of  the  flfith  section. 

[No.  164.] 
8ubndUed  Jan,  SL  187 L  Decided  Feb.  6,  1871, 

IN  ERROR  to  the  Supreme  Court  of  Illlnois. 
On  moUon  to  dismifis. 

The  history  and  facts  of  the  case  sufficiently 
appear  in  the  opinion  of  the  court. 

memn,  Gfreorse  Pajyson  and  Charlu  A, 
Qregory,  for  defendant  in  error: 

ThQ  plaintiffs  assign,  as  their  solejCTOund  of 
error,  that  the  Supreme  Court  of  Illinois,  in 
rendering  the  final  decree  in  this  case,  rested 
its  decision  on  a  certain  Statute  of  that  State 
whidi,  as  plaintiffs  allege,  impaired  the  obliga- 
tion of  their  contract,  and  is,  therefore,  repug- 
nant to  the  Constitution  of  the  United  States. 

It  does  not  appear  by  the  record  that  any 
such  statute  was  brought  in  question  in  the 


There  is  no  mention  of  it  in  the  pleadings  nor 
in  the  evidence  nor  in  the  decree. 

It  cannot  be  because  it  is  found  in  the  opin- 
ion of  the  court  below;  for  it  has  been  several 
times  decided  that  that  opinion  is  no  part  of 
the  record. 

WilUami  v.  Narris,  12  Wheat..  117;  R.  R, 
Go.  V.  Rock,  4  Wall.,  179  (71  U.  8.,  XVIIL, 
882),  where  the  printed  report  of  the  case  was 
ofTered;  ReetoT  v.  AMey,  6  Wall.,  142  (78  U. 
S.,  XVIIL.  788);  Oibion  v.  Chouteau,  8  Wall., 
814  (75  U.  S.,  XIX.,  817). 

Is  the  certificate  of  the  prediding  Judge  suf- 
fi<dent  for  this  purpose? 

If  it  first  appear  from  the  record  itself,  that 
such  a  question  may  have  arisen,  then  the  cer- 
tificate may  come  in,  to  show  that  it  was  actual- 
ly ndaed  and  decid^.  But  unless  it  does  so 
appear  from  the  record,  then,  no  matter  what 
mav  be  stated  in  the  certificate,  it  is  not  enough. 
This  seems  clearly  decided  in  Armstrong  v. 
Treat.,  eic.,  16  Pet.,  285,  where  the  court  fully 
states  the  principles  governing  cases  of  this  sort. 

KR,  Co,y  Rock,  4  Wall.,  177  (71  U.  S., 
XVIIL,  881);  LawUsry,  Walker,  14  How.,  149. 

Memre.  C.  Beekwith  and  Ayre  Jb  Kales, 
far  plaintiff  in  error. 

Mr.  Jtutiee  Nelson  delivered  the  opinion  of 
the  oourt: 

This  is  a  motion  to  dismiss  the  case  for  want 
of  Jurisdiction. 

This  suit  was  commenced  by  the  plaintiffs  in 
error,  before  the  Superior  Court  in  Chicago, 
against  the  defendant,  to  enforce  the  specific 
performance  of  a  contract  which  embraced  cer- 
tain lota  in  Chicago,  for  the  consideration  of 
$50,000,  in  five  equal  annual  installments,  with 
interest  The  answer  set  up,  that  the  $50,000 
was  a  loan  of  money  to  the  plaintiff^,  and  that 
the  premises  in  question  had  been  conveved  by 
them  to  the  defendant  as  a  security  for  the 
loan,  upon  the  payment  of  which  the  defend- 
ant had  stipulated  to  reoonvey,  and  tendered  a 
reconveyance  on  the  payment  of  the  principal 

See  11  Wall.  U.  S.  Book  20. 


and  interest.  A  cross-bill  was  also  filed  by  the 
defendant,  setting  up  the  loan  with  interesit  at 
ten  per  centum  per  annum.  The  answer  of  the 
defendant  admitted  that  the  transaction  was  a 
loan  of  money  between  the  parties,  and  chareed 
that  the  defendant  (the  phdntiff  in  thecroes-bill), 
at  the  time  of  the  loan,  took  a  bond  fh>m  them, 
conditioned  to  pav  two  per  cent,  per  annum  in 
addition  to  the  interest  specified  in  the  con- 
tract, making  the  interest  twelve  per  centum 
per  annum. 

The  cause  was  finally  heard  on  the  cross-bill, 
answer,  replications  and  proof  sin  the  case.  The 
Superior  Court  decreed  that  the  defendant 
should  pay  to  the  plaintiff  the  amount  of  Uie 
loan  remaining  due,  with  six  percent  interest, 
from  the  date  of  the  last  payment,  but  he  to 
retain  the  twelve  per  cent,  already  paid.  The 
defendants  appealed  to  the  Supreme  Court, 
which  reversed  the  decree,  holding  that  the 
usurious  interest  already  paid  should  be  cred- 
ited on  the  principal,  ana  that  interest  should 
be  allowed  at  the  rate  of  ten  per  cent.  The 
cause  was  remanded  to  the  Superior  Court  for 
a  new  trial,  where  a  decree  was  rendered  In 
conformity  with  the  above  opinion,  and  which 
was  afterwards  affirmed  by  the  Supreme  Court. 

On  looking  through  the  record  it  will  be  seen, 
that  the  litigation  resulted  in  a  question  as  to 
the  rate  of  interest  to  be  allowed  to  Lawrence, 
the  lender,  according  to  the  laws  of  Illinois, 
and  that  neither  in  the  pleadings  nor  in  the  evi- 
dence, nor  at  the  hearing  in  the  Superior  Court, 
was  any  question  made  as  to  the  validity  of  any 
Statute  of  the  State  on  the  ground  of  its  re- 
pugnancy to  the  Constitution  of  the  United 
States.  This  question  was  first  made  before 
the  Supreme  Court,  on  appeal.  The  certificate 
of  the  presiding  Judge  shows  that  the  objection 
was  taken  in  the  argument  there  and  overruled, 
and  furnishes  the  only  evidence  that  any  fed- 
eral question  was  raised  in  the  case. 

In  LatDler  v.  Walker,  14  How.,  152,  it  is  said 
that  the  25th  section  of  the  Judidarv  Act  re- 
quired something  more  definite  than  the  certifi- 
cate of  the  Supreme  Court  to  give  this  court 
Jurisdiction. 

The  conflict  of  the  state  law  with  the  Con- 
stitution of  the  United  States,  and  a  decision  by 
a  State  court  in  favor  of  its  validity,  must  appear 
on  the  face  of  the  record  before  it  can  be  re- 
examined in  this  court.  It  must  appear  in  the 
pleadings  of  the  suit,  or  from  the  evidence  in  the 
course  of  the  trial,  in  the  instructions  asked  for, 
or  from  exceptions  taken  to  the  rulings  of  the 
court.  It  must  be  that  such  a  question  was 
necessarily  involved  in  the  decision,  and  that 
the  state  court  would  not  have  given  a  Judg- 
ment without  deciding  it.  The  decision  in  tms 
case  was  approved,  and  applied  in  R,  R,  Oo,  v. 
Rock,  4  Wall.,  177  [71  U.  S.,  XVIU..  881]. 
The  certificate  was  as  full  in  that  case  as  in  the 
present,  but  it  was  the  only  evidence  of  the 
fact  that  a  federal  question  liad  been  presented. 

The  Judge,  in  delivering  the  opinion  of  the 
court  in  that  case,  observed  that  ''it  is  probable 
that  counsel  in  the  argument  of  the  case  in  the 
Supreme  Court  of  Iowa,  insisted  these  matters 
were  involved,  and  that  the  Ohief  Jut^iee  felt 
bound  to  certify,  when  request^,  that  they 
were  drawn  in  question.  But  if  the  record  does 
not  show  that  they  were  necessarily  drawn  in 
question,  this  court  cannot  take  Jurisdiction  to 

4  49 


217-238 


Supreme  Coubt  of  tub  United  States. 


Dec.  Txric« 


reverse  the  decision  of  the  highest  court  of  a 
State  upon  the  ground  that  counsel  brought 
them  in  question  in  argument.  We  will  add, 
if  this  court  should  entertain  jurisdiction  upon 
a  certificate  alone  in  the  absence  of  any  evi- 
dence of  the  question  in  the  record,  then  the 
Supreme  Court  of  the  State  can  give  the  Juris- 
diction in  every  case  where  the  question  is  made 
by  counsel  in  the  argument.  The  office  of  the 
certificate,  as  it  respects  the  federal  question, 
is  to  make  more  certain  and  specific  what  is  too 
general  and  indefinite  in  the  record,  but  is  in- 
competent to  originate  th(^  question  within  the 
true  construction  of  the  2otn  section. 
The  motion  to  dismiss  graiUed, 

Cited— 10  Wall.,  189 ;  08  U.  9.,  829. 


JA>IES  MAY,  Appt, 

MARGUERITE  LsCLAIRE  and  GEORGE 
L.  DAVENPORT,  Executors  of  Antoink 
LbClauie,  Deceased,  et  al. 

(See  8.  C.  11  Wall..  217-838.) 

Bona  fide  purchaser  without  notiee—purehaeer 
under  q^iiiclaim  deed  is  not — knowledge  of 
counsel,  notice  to  client — exceptions — suit  in  ss- 
Bumpsii  for  property  converted— former  adju- 
dication— substitute  property — residuary  dev- 
isees. 

One  who  has  acquired  his  title  by  a  quitclaim 
deed,  cannot  be  regarded  as  a  bona  fide  purchaser 
without  notice. 

Knowledfire  of  counsel  in  a  transaction  is  notice  to 
his  client. 

If  property  be  tortlously  taken  or  converted,  the 
tort  feasor  may  be  sued  In  trespass  or  trover,  or 
the  injured  party  may  waive  the  tort  and  sue  in 
assumpgtt. 

The  defendant  is  not  permitted  to  set  up  his  tort 
to  defeat  the  action,  and  the  recovery  of  a  Judment 
will  bar  further  action  cjc  delicto  by  the  plaintiff. 

Whei*e  converted  property  has  assumed  altered 
forms  by  succ^sive  investments,  the  owner  may 
follow  it  as  far  as  he  can  trace  it,  and  sue  at  law  for 
the  substituted  propert  v,or  ho  may  hold  the  wrong- 
doer liable  for  appropruEite  damages. 

Where  a  trustee  has  abused  his  trust,  the  cestui 
que  trtist  has  the  option  to  take  the  original  or  the 
Hutistituted  property,  and  if  either  has  passed  into 
the  hands  of^a  tmna  fide  purchaser  without  notice, 
then  its  value  in  money. 

Where  the  residuary  devisees  of  land  are  not  be- 
fore the  court,  it  cannot  decree  the  convevance  of 
real  estate,  but  the  legal  representatives  beinff  be- 
fore it,  the  court  can  give  a  money  decree  sirainst 
them,  embracingr  the  value  of  the  land,  which  it 
might  otaerwise  adjudge  to  be  conveyed. 

{Mr.  Justice  Mtlt.kr  did  not  sit  in  this  cause.] 

[No.  72.] 
Arffued  Jan,  16,  1871.     Decided  Feb.  13, 1871. 

APPEAL  from  the  Chtniit  Court  of  the  United 
States  for  the  District  of  Iowa. 

The  bill  in  this  case  was  filed  by  the  appel- 
lant, in  the  District  Court  of  the  United  States 
for  the  District  of  Iowa,  for  the  cancellation  of 
a  certain  trust  deed,  and  for  the  conveyance  of 
certain  property,  and  for  other  relief  from  the 
allefi^ed  fraud  of  the  respondents. 

The  facts  of  the  case  are  fully  stated  in  the 
opinion  of  the  court. 

The  larger  part  of  the  arguments,  being  upon 
questions  of  fact,  is  not  given. 

Messrs.  James  M.  Blwood.Jeremia^  8.  Black, 
and  J.  A.  Wills,  for  appellant: 
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The  question  of  fraud. 

This  a  question  of  law,  as  well  as  of  fact. 

1.  As  a  question  of  law.  Courts  of  equity 
will  presume  fraud,  from  the  nature  of  the  trans- 
action and  the  relation  of  the  parties. 

Story,  Eq.  Jur.,  sec.  190;  Jackson  y.  Xing,  4 
Cow. ,  207 ;  Arnold  y.  Orimes,  2  Greene  (la, ),  77. 

1.  What  constitutes  fraud  in  equity? 
Story,  Eq.  Jur.,  sec.  187. 

2.  Meaning  of  the  rule  that  fraud  in  equity 
will  be  presumed.  How  is  fraud  to  be  estab- 
lished? Not  by  open  acts  and  declarations. 
Concealment  and  secrecy  are  the  ingredients  of 
the  crime,  not  open  declarations  ana  overt  acts. 

It  is  clear,  therefore,  that  fraud  must  be  es- 
tablished by  facts  and  circumstances. 

Waterburyv.  Sturtevant,  18  Wend,,  353;  1 
Story,  Eq.  Jur.,  sec.  190. 

What  effect  is  to  be  given  to  the  denials  in  the 
answers? 

See  Clark's  Ekc'rsT.  Van  Biemsdyk,  9  Crsnch, 
rl58;  Wight  y.  Prescott,  2  Barb..  196;  Waterbury 
y.  Sturtevant  {supra). 

These  cases,  we  understand,  settle  the  rule  to 
be,  that  the  positive  denials  of  the  answers  may 
be  overcome  and  outweighed  by  the  circum- 
stances showing  fraud. 

As  against  Antoine  LeClaire,  independent  of 
any  fraud,  the  complainant  is  entitled  to  a  de- 
cree under  the  allegations  in  his  bill. 

May,  being  the  owner  of  the  farm  and  by  his 
trust  deed  consenting  to  a  sale  thereof,  had  the 
right  to  prescribe  the  terms  and  conditions  on 
which  the  same  might  be  sold  in  case  of  his 
default.  He  did,  for  his  own  safety  and  security, 
provide  that  the  same  should  be  sold  in  tracts 
or  parcels.  The  trustee  had  no  authority  to  sell 
it  in  any  other  manner.  The  condition  that  the 
land  should  be  sold  in  parcels  must  be  observed 
by  the  trustee,  in  order  to  give  any  validity 
whatever  to  his  acts  in  the  premises.  It  was, 
so  to  speak^  a  limitation  on  the  trust  power,  a 
prohibition  to  the  trustee  to  sell  in  any  other 
mode.  It  was  a  power  (the  power  of  sale)  which 
could  only  be  exercised  in  the  mode,  and  sub- 
ject to  the  conditions,  prescribed  by  the  instru- 
ment creating  the  power. 

Hill,  lYust..  (marg.)  478;  2  Washb.  Real 
Prop.,  317;  4  Kent,  Com.  (marg.)  330.  334;  2 
East,  204 ;  Harkins  v.  Butler,  2  Pars.  Cont. ,  421 ; 
ChreenUafv.  Queen,  1  Pet..  138. 

Under  these  authorities  it  is  clear  that  the 
omission  and  failure  of  the  trustee  to  sell  in 
parcels  amounted  to  a  non-execution  of  the 
power. 

Where  the  terms  of  an  agreement  have  not 
been  strictly  complied  with,  or  are  incapable  of 
being  strictly  complied  with,  still,  if  there  has 
not  Engross  negligence  in  the  party,  and  com- 
pensation for  the  injury  occasioned  by  a  non- 
compliance with  the  strict  terms  can  be  made 
in  all  such  cases,  courts  of  equity  will  interfere. 
The  doctrine  of  equity  is  not  for/eiture,but  com- 
pensation, and  nothing  but  such  a  decree  will 
in  such  cases  do  entire  justice  between  the  par- 
ties. Equity  will  decree  a  specific  execution, 
not  according  to  the  letter  of  the  contract,  if 
that  be  unconscientious,  but  will  modify  it  ac- 
cording to  the  change  of  circumstances. 

Story,  Eq.  Jur.  sees.  771.  775,  779,  790,  798. 
786,  780;  5A.  y.  Lynn,  1  Pet.,  876;  Champion  y. 
Brown,  6  Johns.  Ch.,  398. 

The  agreenient  Yfd^  simply  an  agreement  of 
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settlement  or  oompromiae.  It  starts  out  with 
the  proposition  to  compromise.  It  provides 
that  May  shall  cancel  what  is  due  or  claimed  to 
be  due  from  him  to  LeClaire,  and  that  LeClaire 
shall  cancel  and  release  all  claims  he  has  against 
May,  upon  the  basis  of  the  proposition,  stated 
in  the  agreement;  and,  in  the  conclusion  of  the 
proposition.  May  still  expresses  a  preferenc>e  for 
an  arbitration.  But  I^Claire  accepts  Ma^'s 
proposal,  and  settles  on  the  termsoffered  therein. 

It  being  an  agreement  of  settlement,  it  is  one 
of  those  which  courts  of  equity  will  support  and 
maintain,  upon  the  salutary  principle,  that  par- 
ties are  the  best  judges  of  their  own  rights,  and 
of  the  terms  upon  which  mutual  claims  should 
be  settled. 

1  Story,  £q.  Jur.,  sec.  131,  and  cases  cited; 
sees.  150.  151. 

LeClaire,  by  his  own  acts  and  those  of  his 
agents,  instead  of  aiding,  prevented  the  perform- 
ance of  the  contract  bv  May.  He  (May)  took 
all  proper  steps  towar({s  the  performance  of  the 
agreement  on  hie  part,  but  was  prevented  from 
cfimpleting  it  at  least,  by  the  neglect  (if  not  the 
misconduct)  of  LeClaire.  And  in  such  case, 
the  efforts  of  May  to  perform  will  be  considered 
as  equivalent  to  performance. 

1  Madd.  Ch.  :^r.,  421,  and  cases  cited. 

Ix  Claire  cannot  take  advantage  of  his  own 
wrong,  either  active  or  passive. 

There  was  part  performance  of  the  contract 
by  the  complainant.  He  executed  his  deed  of 
Ikose  Bank  to  LeClaire.  Le  Claire  received  and 
took  possession,  has  never  surrendered  nor 
offered  to  surrender  it,  but  has  had  the  use  and 
rt'ceived  the  profits  thereof.  Here  was  a  part 
performance  on  the  part  of  May,  which  entitles 
him  to  the  relief  asked  for.  It  was  such  a  per- 
formance as  would  have  taken  the  case  out  of 
the  Statute  of  Frauds,  and  entitled  a  party  to 
a  specific  performance. 

2  Story,  Eq.  Jur..  sec.  761;  Lowry  v.  Tew,  8 
Barb.  Ch.,407. 

It  would  be  utterly  unjust  and  at  war  with 
every  principle  of  equity — after  LeClaire  has 
taken  possession  of  the  farm,  Rose  Bank,  under 
the  agreement,  had  the  use  and  received  the 
prodts  of  it  for  several  years,  never  surren- 
dered or  offered  to  surrender  the  possession  to 
3Iay,  nor  offered  to  pay  him  the  profits  received 
therefrom,  and  having  retained  the  possession 
until  Muy*s  claim,  settled  by  their  agreement, 
is  barred'  by  the  Statute  of  Limitations — to  per- 
mit him  now  to  sajr  that  the  agreement  was  not 
a  compromise,  and  that  May  must  recover  upon 
the  original  accofint  settl^  by  the  agreement. 

Uxjfee  Bank  havmg  been  bought  by  LeClaire, 
May  is  now  able  and  willing,  as  prayed  in  his 
liill.  by  deduction  of  the  value  of  the  liose  Bank 
Fnnn,'  lo  perform  substantially  the  contract,  to 
cunvc>  and  remove  the  incumbrances  on  Rose 
Buok  in  every  respect,  except  as  to  the  time. 
Kvery  one  of  the  incumbrances  has  been  re- 
moved or  can  be  removed,  and  the  estate  of  Le- 
(.'laire  can  hold  the  farm  free  from  all  incum- 
brances, and  in  the  very  condition  that  LeClaire 
WHS  to  receive  it,  under  his  contract  with  May. 
On  the  other  hand,  LeClaire's  estate  is  in  a 
situation  to  perform  the  contract  on  the  part  of 
LeClaire.  The  estate  now  holds  the  lands 
covered  by  the  Davenport  mortgage.  The  acts 
of  LeClaire  only  exchanged  the  securities  upon 
the  land  for  the  land  itself.    And  where  the 
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parties  are  in  a  condition  to  perform  the  con- 
tract at  the  time  of  the  filing  of  the  bill  or  de- 
cree, substantially,  notwithstanding  the  time, 
courtfi  will  decree  a  specific  performance,  if 
LeClaire  or  his  assignee  hiu  continued  in  pos- 
session. 

2  StoiT,  Eq.  Jur.,  sees.  776-780;  MiUer  v. 
Bear,  3  Paige,  Ch.,  466;  Brashear  v.  Qratsi,  6 
Wheat.,  528. 

Time  was  not  of  the  essence  of  the  contract, 
under  the  stipulations  of  the  parties.  The 
clause  relating  to  the  removal  of  incumbrances, 
was  nothing  more  or  less  than  a  promise  on 
the  part  of  May  to  remove  his  liens  within  a 
year.  The  contract  does  not  provide  that  his 
failure  to  do  so  shall  put  an  end  to  the  cqn- 
tract,  nor  change  the  rights  of  the  parties.  ' 

Toung  v.  Daniels,  2  la.,  126;  Armstrong  v. 
Pierion,  5  la..  317;  EdgerUm  v.  Peckham,  11 
Paige,  Ch.,352:Newl.  Cont., 23^240;  J9r(MA45ar 
v.  Urate  {supra). 

LeClaire,  under  the  circumstances,  did  not 
and  could  not  rescind  the  contract.  He,  in  or- 
der to  rescind,  should  have  tendered  to  May 
the  deed  to  Rose  Bank,  which  May  executed 
to  him;  also  the  possession  of  the  farm,  and 
the  money  received  by  him  as  rent  of  the 
premises.    Without  this,  he  could  not  rescind. 

QHffllh  V.  Depew,  3  A.  K.  Marsh.,  177; 
Brink  v  Morion,  2  la.,  411;  Armstrong  v. 
Pies'son,  6  la.,  317;  Putnam  v.  Eitchie,  6  Paige, 
Ch.,  390. 

Messrs.  Matt.  H.  Carpenter  and  Jno. 
N.  Rog^ers*  for  appellees: 

If  the  bill  bad  been  based  on  this  point  only, 
viz. :  failure  to  sell  in  parcels,  it  would  have 
been  clearly  multifarious.  LeClaire  and  his 
representatives  could, by  no  pretext,  have  been 
properly  made  parties  to  a  bill  to  set  aside  the 
sale  on  this  ground;  nor  could  any  of  the 
other  defendants  have  been  joined  in  a  bill 
against  LeClaire,  for  specific  performance  of 
his  agreement  with  May. 

It  18  argued  that  the  trustee  was  imperatively 
required  to  sell  "  in  parcels/'  but  was  left  free 
to  exercise  his  discretion  as  to  the  size  of  the 
parcels.  According  to  this,  the  trustee  was 
tx)und  on  the  one  hand  to  subdivide  the  land, 
on  selling,  although  it  should  be  perfectly 
clear,  as  the  fact  was,  that  a  sale  of  it  in  a 
body  would  be  most  advantageous  for  the  said 
party  of  the  first  part;  and,  on  the  other  hand, 
he  was  at  liberty  to  exercise  his  discretion  as 
to  size  of  parcels!  by  selling  half  an  acre  sep- 
arately, and  the  rest  in  a  body. 

The  true  meaning  is,  that  the  trustee  was  at 
liberty  (not  bound)  to  sell  in  parcels  less  than 
the  whole,  provided  that  in  his  opinion,  such 
sale  would  be  advantageous  for  the  grantor,  in 
which  case  it  would  be  necessarily  also  advan- 
tageous to  the  cestui  que  trust,  leaving  him  at 
liberty  to  sell  in  a  body,  if  that  mode  should 
appear  most  advantageous;  the  controlling  con- 
sideration, as  to  the  mode  of  sale,  being  the 
"  advantage  **  of  the  parties  interested  therein. 
The  language  is,  not "  in  parcels  of  such  size," 
etc.,  but  *'in  parcels  or  tracts  of  such  size," 
etc.  If  the  word  ' '  parcels  "  necessarily  means 
less  than  the  whole,  "  tract "  does  not. 

Singleton  v.  Scott,  11  la.,  589-596. 

The  trustee's  duty  (if  any)  as  to  selling  in 
parcels,  was  discharged  by  his  first  offering  to 
sell  in  parcels  without  obtaining  any  bids. 
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This  has  been  substantially  held  by  the  Su- 
preme Court  of  Iowa  in  a  very  late  case.  Bwr- 
mmter  y.  Dewey,  27  la.,  468. 

It  adds  foroe  to  this  decision,  that  the  court 
had  previously  held  sales  of  distinct  parcels  of 
land  in  a  mass  or  lump  by  the  sheriff,  irregular. 

Boyd  V.  EUU,  11  la.,  97;  Lay  v.  CHbboM,  14 
la..  377. 

The  legal  title  being  in  the  trustee,  his  sale 
and  conveyance  (though  not  in  conformity 
to  the  terms  of  his  power)  passed  the  legal  title 
to  Dessaint,  the  grantee,  leaving  in  May  a  mere 
equity  to  have  the  sale  set  aside  on  application 
to  a  court  of  equity.  This  equitable  claim 
cannot  prevail  against  a  bona  Me  purchaser  for 
value,  who  has  obtained  the  legal  title. 

It  is  not  verv  clear,  from  appellant's  brief, 
on  what  ground  the  right  to  relieve,  in  the  ab- 
sence of  any  fraud  on  the  part  of  LeClaire,  is 
intended  to  be  placed. 

It  not  only  sets  up  a  case  different  from  but 
one  inconsistent  with  and  contradictory  to  that 
set  forth  in  the  bill.  The  title  to  relief  therein 
set  up  is  based  exclusively  on  the  wrongfulness 
and  invalidity  of  the  trust  deed  sale,  mainly  on 
the  ground  of  the  fraudulent  conspiracy;  par- 
tiallv  on  account  of  a  failure  to  sell  in  parcels. 

There  is  not  a  svUable  so  much  as  hinting  at 
an  affirmance  of  that  sale;  and  the  purchase  of 
the  title  derived  under  it  by  LeClaire's  repre- 
sentatives is  not  noticed  in  the  pleadings  at  all. 
If  intended  to  be  relied  on,  it  should  have  been 
alleged  in  a  supplemental  bill. 

But  the  case  now  set  up  in  the  ar^ment  as- 
sumes and  rests  upon  the  validity  of  the  trust 
sale,  and  claims  for  appellant  the  benefit  of  the 
title  derived  under  it.  To  sustain  such  an  ar- 
gument would  be  nothing  short  of  allowing  a 
complainant  to  make  an  entirely  new  bill  by 
argument  upon  the  hearing,  and  that,  too,  in 
the  appellate  court.    This  cannot  be  done. 

ShiOdsy,  Barrow,  17  How..  130  (58  U.  8., 
XV..  158);  Ha/rding^.  Handy,  11  Wheat.  103; 
Boons  Y,  Chiles,  10  Fet.,  177;  Ckirnealy.  Banks, 
10  Wheat.,  181. 

There  is  a  defect  of  parties,  fatal  to  the  relief 
sought  by  appellant.  The  title  to  the  land 
he  seeks  to  have  decreed  to  be  conveyed  to 
him,  is  vested,  in  undivided  shares,  in  all  the 
devisees  of  A.  LeClaire,  who  are  very  numer- 
ous. Only  a  few  of  them  are  before  the  court 
as  parties.  All  are  necessary  parties;  and  no 
decree  for  complainant  can  be  made  without 
them. 

Sfiields  V.  Barrow,  17  How.,  130(68  U.  S.. 
XV..  168);  Coiron  v.  MiUaudon,  19  How.,  113 
(60  U.  8.,  XV..  575). 

Mr.  Justice  Swayne  delivered  the  opinion 
of  the  court: 

This  is  an  appeal  in  equity  from  the  decree 
of  the  Circuit  Court  of  the  United  8tates  for 
the  District  of  Iowa.  The  record  is  in  a  sin- 
gularly defective  and  confused  condition.  But 
the  case  has  been  fully  argued  upon  the  merits 
by  the  counsel  upon  both  sides,  and  finding 
enough  in  the  record,  upon  looking  carefully 
through  it,  to  enable  us  to  dispose  of  the  con- 
troversy between  the  parties  satisfactorily  to 
ourselves  without  further  delay,  we  do  not 
deem  it  necessarv  to  reverse  and  remand  the 
cause,  as  we  might  otherwise  do,  in  order  that 
the  record  may  be  corrected,  and  by  a  further 


appeal  be  lHx>ught  up  in  the  proper  condition. 
£wy  V.  Arredondo,  12  Pet.,  218;  MandemUe  ▼. 
Burt,  8  Pet,  256;  Harrison  v.  Nixon,  9  Pet. 
488;  Finley  v.  Lynn,  6  Cranch,  252;  Lewis  v. 
Ba/rUng,  16  How.,  1. 

The  case  involves  no  legal  (question  of  any 
doubt  or  difficulty.  Its  determination  depends 
wholly  upon  the  facts.  The  testimony  and  ex- 
hibits are  very  voluminous.  It  could  serve  no 
useful  purpose  elaborately  to  analyze  them  and 
set  forth  the  results  in  this  opinion.  We  shall 
content  ourselves  with  doing  little  more  than 
to  announce  our  conclusions.  We  shall  not 
deem  it  necessary  to  give  in  detail  the  evi- 
dence upon  which  they  are  founded  or  the 
processes  of  argument  by  which  they  are  sup- 
ported. 

The  proposition  submitted  by  May,  of  the 
4th  of  February,  1859,  its  acceptance  on  the 
8th  of  March  following  bv  LeClaire,  since  de- 
ceased, and  the  assent  or  Msy  on  the  same 
day,  constituted  a  valid  contract  There  was 
a  large  difference  in  value  between  what  Le- 
Claire was  to  give  and  what  he  was  to  receive. 
But  we  have  found  in  the  record  nothing 
which  raises  a  doubt  that  the  arrangement  was 
fair  and  just  to  both  parties.  LeClaire  was  a 
man  of  property  and  of  experience  in  business. 
The  date  of  the  proposition  and  of  its  acceptance 
show  that  he  took  ample  time  to  consider  the 
subject  The  acceptance  was  witnessed  by 
John  P.  Cook,  his  counsel,  and  one  of  the  de- 
fendants in  this  case.  According  to  the  face 
of  the  proposition  it  involved  the  settlement  of 
unadjusted  demands  on  both  sides.  It  was 
made  in  a  spirit  of  peace  and  compromise,  and 
was  accepted  in  a  corresponding  spirit  It  is 
the  duty  of  a  court  of  equity  to  uphold  such 
an  agreement,  to  protect  and  enforce  the  rights 
of  both  parties  under  it,  and  to  carry  it  out  as 
far  as  the  facts,  which  subsequently  occurred, 
and  the  settled  principles  of  our  jurisprudence, 
will  permit. 

On  the  1 0th  of  March  LeClaire,  in  pursu- 
ance of  the  contract,  indorsed  to  May  the 
notes  and  mortgage  of  Adrian  H.  Davenport, 
and  placed  them,  with  certain  collaterals  which 
he  had  received  from  Davenport  to  secure  the 

Sayment  of  the  notes,  in  the  hands  of  Cook  & 
argent.  At  the  same  time  May,  also,  in  pur- 
suance of  the  contract,  executed  to  LeClaire  a 
deed  conveying  the  Rose  Bank  f  arm,and  placed 
it  in  the  hands  of  the  same  depositaries.  Cook 
&  8argent  were  to  deliver  to  each  party  what 
the  other  had  deposited  for  him  as  soon  as  May 
should  have  removed  all  (hcumbrances  from 
the  farm,  which  he  was  bound  by  the  contract 
to  do  within  a  year  from  its  date.  When  Le 
Claire  made  his  deposit  he  took  from  Cook  & 
Sarcent  a  receipt  stating  its  objects  and  terms. 
The  firm  of  Cook  &  Sargent  consisted  of 
John  P.  Cook,  Ebenezer  Cook,  hisbrolher.aDd 
George  B.  Sargent.  They  were  bankers.  Oo 
the  21st  of  August,  1858,  they  executed  to  Le 
Claire  a  mortgage  upon  a  large  quantity  of  real 
estate.  The  consideration  stated  is  |70.000. 
The  mortgage  recites  that  Le  Claire  had  **  ac- 
cepted various  sums  for  the  acccommodation  of 
Cook  &  Sargent,  and  proposes  to  indorse  and 
accept  other  and  further  sums  for  them,  with 
the  view  of  enabling  them  to  borrow  money  on 
such  acceptances."  The  condition  was  that 
they  should  pay  these  liabilities  and  save  Le 

78  U.  S. 


1870. 


Mat  y.  LeClaibb. 


217-288 


Claire  harmless.  Cook  &  Sargent  subsequently 
failed.  On  the  22d  of  December,  1859,  they  sold 
and  assigned  to  Le  Claire  the  banking  house  of 
Cook,  Sargent,  Downey  &  Co.,  in  Iowa  City, 
and  all  the  assets,  real,  personal  and  mixed,  of 
that  firm.  The  consideration  stated  is,  that  Le 
Claire  *'  has  made  and  executed  certain  notes, 
drafts  and  acceptances  for  the  accommodation 
of  Cook  &  Sargent,  and  is  now  liable  to  pay  the 
same."  No  condition  or  trust  is  expressed.  On 
the  12th  of  December,  1800.  Cook  &  Sargent 
assigned  to  the  defendant,  George  L.  Daven- 
port, their  interest  in  the  assets  of  the  firm 
of  Cook,  Sargent  &  Parker,  of  Florence, 
in  the  Territory  of  Nebraska,  and  covenanted 
that  the  interest  thus  transferred  was  worth 
the  sum  of  |15,000.  On  the  2d  of  Jul^,  1861, 
by  a  deed,  absolute  on  its  face,  Le  Claire  con- 
veyed to  the  defendant,  Louis  C.  Dessaint,  a 
large  number  of  tracts  of  land.  On  the  15th 
of  the  same  month  an  article  of  agreement  was 
entered  into  between  them,  wherein  it  was  re- 
cited that  the  prior  conveyance  had  been 
made  in  trust  to  enable  Dessaint  to  sell  and  pav 
a  debt  of  Le  Claire  to  the  Merchants'  Branch 
of  the  State  Bank  of  Iowa,  and  Dessaint  stipu- 
lated that,  after  accomplishing  this  object  and 
paying  the  expenses  of  the  trust,  he  would  re- 
convey  the  residue  of  the  lands  to  Le  Claire. 
These  transactions  show  the  relations  of  the 
parties  at  the  dates  of  their,  occurrence,  and  in 
that  view  are  not  without  importance  in  this  case. 

The  incumbrances  on  the  Rose  Bank  farm 
consisted  of  a  deed  of  trust,  executed  by  May  to 
Charles  Powers,  since  deceased,  to  secure  a 
note  of  May  to  W.  H.  &  A.  T.  Strippel,  for  $6,- 
550,  payable,  with  interest,  on  the  Ist  of  May, 
1858;  a  mortgage  to  Qeorffe  F.  Kettle  to  secure 
a  note  of  May  to  him  of  $8,125,  with  interest 
after  due,  payable  on  the  10th  of  November, 
1857;  and  the  liens  of  several  judgments  not 
necessary  to  be  particularly  specified.  At  the 
time  the  contract  between  May  and  Le  Claire 
was  entered  into.  Le  Claire  was  well  satisfied 
w^ith  the  arrangement.  SulKiequently  he  became 
dissatisfied.  John  P.  Cook  afterwards  de- 
nounced it,  and  declared  that,  as  the  friend  and 
attorney  of  Le  Claiie,  he  considered  it  his  duty 
**  to  protect  Le  Claire  as  far  as  possible  against 
so  gross  an  imposition."  The  most  obvious  and 
eif ectual  way  to  accomplish  that  object  was  to 
sell  the  Rose  Bank  farm  under  the  deed  of  trust, 
and  thus  put  it  out  of  the  power  of  May  to  ful- 
fill hia  part  of  the  contract,  and  this  purpose 
those  concerned  in  the  scheme  proceeded  to 
carry  out. 

In  this  connection  we  lay  out  of  view  the  im 
portant  declaration  of  Powers,  the  trustee,  as 
incompetent  against  the  other  parties. 

On  the  12th  of  April,  1859,  Adrian  H.  Daven- 
port, regarding  May  as  the  owner  of  his  notes 
and  mortg^ige,  which  Le  Claire  had  assigned 
and  deposited,  as  before  stated,  submitted  to 
May  a  written  offer  for  a  settlement  and  com- 
promiae,  wMch  May  declined. 

On  the  28th  of  July,  1859,  John  P.  Cook 
bought  from  Powers  tne  note  and  mortgage  of 
May  to  Kettle,  and  gave  in  payment  his  note  for 
$3,255.87,  indorsed  by  Le  Claire  and  Ebenezer 
Cook.  Cook,  the  assignee,  sued  May  on  the 
note  in  the  Circuit  Court  of  the  United  States 
for  the  Northern  District  of  Illinois  and  recov- 
ered a  judgment. 
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The  day  after  May  executed  his  deed  to  Le 
Claire  he  delivered  possession  of  the  Rose  Bank 
farm  to  Le  Claire,  and  has  not  since  had  pos- 
session or  any  control  over  the  premises,  or  any 
benefit  from  them. 

On  the  20th  of  July.  1859,  Powers, the  trustee, 
sold  this  property  under  the  deed  of  trust.  The 
evidence  leaves  no  doubt  in  our  minds  that  his 
conduct  in  making  the  sale  was  grossly  fraudu- 
lent. He  knew  that  May  had  arranged  for 
funds  more  than  sufficient  to  discharge  the  debt 
due  to  his  eestuis  que  ^rti«{,  which  were  ready  to 
be  paid  over  as  soon  as  May  could  deliver  to  the 
lender,  as  security,  two  of  tbe  notes  of  Daven- 

Sort.  We  are  satisfied  that,  with  ordinary  can  - 
or  and  fair  dealing  on  the  part  of  Powers  and 
the  other  parties  implicated,  the  debt  secured 
by  the  de^  of  trust  could  have  been  spei^ily 
discharged,  and  all  the  other  incumbrances  re- 
moved. 

But  such  was  not  the  object  of  Le  Claire  and 
his  associates,  of  whom  Powers  was  clearly  one. 
In  the  midst  of  the  negotiation  between  May 
and  Powers  at  the  banking  house  of  Powers, 
with  funds  present,  and  ready  to  be  paid  over 
by  May  on  the  condition  stated,  Powers,  upon 
the  receipt  of  a  note  from  John  P.  Cook,  left 
abruptly,  under  a  false  pretense, and  made  a  sur- 
repitioussale  of  the  property  to  Dessaint  for  $5,- 
000.  A  deed  was  ready,  with  a  blank  for  the 
name  of  the  purchaser,  and  the  blank  was  at 
once  filled  with  the  name  of  Dessaint.  The  con- 
sideration mentioned  in  the  deed  is  the  amount 
of  his  bid.  The  promises  of  Powers  to  annul 
the  sale  upon  the  payment  of  the  debt  were  ob- 
viously false,  and  intended  only  to  deceive  and 
quiet  May  for  the  time  being.  Measures  were 
taken  to  keep  away  competing  bidders.  The 
amount  of  the  debt  was  $7,400.  Dessaint  testi- 
fies tbat  he  bought  under  an  agreement  with 
Powers  that  he  should  pay  the  full  amount  of 
the  debt;  that  Powers  should  procure  to  be  as- 
signed to  him  May's  liability  for  the  difference 
between  the  amount  of  the  debt  and  the  amount 
at  which  the  property  should  be  struck  off  to 
him;  and  that  he  paid  the  full  amount  of  the 
debt  to  Powers.  This  feature  of  the  transaction 
requires  no  comment.  Whether  Dessaint  was 
privy  to  the  other  frauds  of  Powers  or  not,  a 
subject  upon  which  we  can  hardly  entertain  a 
doubt,  he  took  the  title  in  trust  for  May,  and 
subject  to  all  May's  rights,  as  they  were  before 
the  sale  and  conveyance  were  made  by  Pow- 
ers.   Jeremy,  Eq..  95. 

On  the  27th  of  July,  1859.  Dessaint  conveyed 
by  a  deed  of  quitclaim  to  Ebenezer  Cook.  The 
evidence  satisfies  us  that  Cook  had  full  notice 
of  the  frauds  of  Powers  and  of  the  infirmities 
of  Dessaint's  title.  Whether  this  were  so  or  not. 
having  acquired  his  title  by  a  quitclaim  deed, 
he  cannot  be  regarded  as  a  bona  fide  purchaser 
without  notice.  In  such  cases  the  conveyance 
passes  the  title  as  the  grantor  held  it,  and  the 
CTantee  takes  only  what  the  grantor  could  law- 
fully convey.  Oliver  v.  Piatt,  etal.,S  How., 
868.  Cook  occupied  the  same  relations  to  the 
property  as  Dessaint,  his  grantor. 

Cook,  on  the  16th  of  December,  1860,  con- 
veyed to  Gkorge  L.  Davenport.  At  the  same 
time  the  Judgment  in  favor  of  John  P.  Cook 
against  May  was  assigned  to  the  grantee.  The 
conveyance  and  assignment  were  one  transac- 
tion.   The  consideration,  according  to  the  testi- 
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mony  of  Dayenport,  was  that  he  agreed  to  pay 
a  bill  and  note  of  Ebenezer  Cook,  on  which  he 
and  Le  Claire  were  liable  as  accommodation 
parties.  The  bill  and  note  were  dated  on  the 
30th  of  October.  1850.  They  matured,  respect- 
ively, three  and  four  months  from  date.  Both 
were  renewed  by  Davenport  and  I^e  Claire. 
Davenport  admits  in  his  testimony  that  Le  Claire 
paid  at  that  time  |1,000  upon  one  of  them. 

On  the  21st  of  November,  1860,  Antoine  Le 
Claire  bound  himself  by  a  written  contract  to 
convey  the  property  to  his  nephew,  Joseph  Le 
Claire.  In  this  condition  of  things  Antoine  Le 
Claire  died.  He  left  no  lineal  heirs.  By  his 
will  he  gave  the  usufruct  of  his  entire  estate  to 
his  wife,  the  defendant.  Marguerite  Le  Claire, 
during  her  life.  The  residue  he  gave,  in  un- 
divided shares,  to  a  large  number  of  devisees. 
Only  a  few  of  them  are  parties  to  this  litigation. 
Davenport  testifies  that  Antoine  Le  Claire 
made  a  parol  contract  with  him  for  the  Rose 
Bank  farm  and,  as  the  consideration  of  the 
purchase,  agreed  to  pay  the  liabilities  of  Eben- 
ezer Cook,  which  Davenport  had  assumed,  and 
that  his  estate  has  since  paid  them. 

On  the  28d  of  January,  1862.  Davenport  con- 
veyed the  premises  to  Joseph  A.  Le  Claire, 
Jr. ,  pursuant  to  directions  from  Joseph  A.  Le 
Claire,  the  vendee  of  Antoine  Le  Claire.  The 
deed  contains  a  covenant  against  all  persons 
claiming  under  the  grantor,  and  none  other. 

John  P.  Cook  was  the  counsel  of  Le  Claire 
in  all  his  transactions  touching  this  property. 
He  knew  everything  Uiat  was  done,  and  his 
knowledge  was  notice  to  his  client.  Le  Neve 
V.  Le  New,  2  White,  Lead.  Cas.  in  Eq.,  875. 
But  we  are  well  satisfied,  by  the  facts  and  cir- 
cumstances developed  in  the  evidence,  that  both 
he  and  George  L.  Davenport  had  full  actual 
knowledge.  After  a  careful  consideration  of 
the  subject,  we  have  found  ourselves  unable  to 
come  to  any  other  conclusion.  The  testimony 
of  Davenport  is  guarded  and  peculiar.  Twice 
during  his  examination  he  declined  to  answer 
a  question  until  time  was  allowed  him  to  ad- 
vise with  his  counsel.  The  proofs  establish  the 
frauds  alleged  in  the  bill.  Clark's  Ex*rs  v.  Van 
Jieimsdyk,  9  Cranch,  153;  8.  G..  1  Gall.,  630; 
Jackson  V.  King,  4  Cow.,  220;  BuUer  v.  Has- 
kell,  4  Desaus.,  684. 

If  Le  Claire  did  not  actively  participate  in 
the  frauds  perpetrated  upon  May,  he  coolly 
looked  on,  and  deliberately  gathered  what  oth- 
ers had  sown  for  him.  The  result  was  that  he 
acquired  the  Rose  Bank  farm  unincumbered, 
and  put  it  out  of  the  power  of  May  to  comply 
with  his  contract. 

The  year  within  which  May  was  to  convey 
the  farm  to  Le  Claire,  unincumbered,  expired 
on  the  8th  of  March,  1860.  On  the  next  day 
Le  Claire  gave  a  formal  written  notice  to  May 
whereby  he  tendered  performance  on  his  part, 
and  demanded  performance  by  May.  May 
was  unable  to  fulfill  and  Le  Claire  knew  it.  The 
notice  was  an  idle  ceremony. 

The  liabilities  of  Adrian  U.  Davenport,  which 
Le  Claire  had  assigned  to  May  and  deposited 
with  Cook  &  Sargent,  consisted  of  five  notes  of 
$7,000  each,  making  an  aggregate  of  $35,000, 
with  interest.  Le  Claire  withdrew  them  from 
the  depositaries  and  canceled  the  assignment. 
On  the  27th  of  March  he  entered  into  a  new 
contract  with  Davenport,  whereby  it  was  stip- 
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ulated  as  follows:  Le  Claire  was  to  resume 
the  title  and  possession  of  the  property  for 
which  the  notes  and  the  mortgage  securing 
them  were  given,  provided  the  property  could 
be  relievwi  from  the  liens  upon  it,  of  judg- 
ments against  Davenport.  To  this  end  1^ 
Claire  was  to  foreclose  the  mortgage,  and  if  at 
the  foreclosure  sale  the  property  should  sell  for 
more  than  the  amount  of  the  notes  and  interest, 
Davenport  was  to  have  the  Overplus.  If  it 
should  bring  less  the  notes  were  to  be  released. 
If  Le  Claire  should  acquire  the  title  as  pro- 
posed, he  agreed  to  confirm  the  sales,  which 
Davenport  represented  he  had  made,  of  certain 
portions  of  the  property.  A  map  was  referred 
to  as  showing  the  premises  so  sold.  Daven- 
port assigned  to  Le  Claire,  and  placed  in  his 
hands  notes  of  the  vendees  for  part  of  the  pur- 
chase money,  amounting,  with  interest,  to 
about  $16,000.  Davenport  stipulated  that 
there  were  no  offsets  against  any  of  the  notes, 
except  two  of  trifling  amount,  which  were 
mentioned,  and  that  ii  it  should  prove  there 
were  any  valid  offsets,  he  would  pay  the 
amount  to  Le  Claire.  Le  Claire  agreed  that, 
upon  the  payment  to  him  of  the  balance  of  the 
purchase  money  by  Davenport's  vendees,  he 
would  convey  to  those  holding  title  bonds  from 
Davenport. 

This  agreement  was  carried  out.  A  suit  of 
foreclosure  was  instituted  by  Le  Claire,  and 
the  property  was  sold  to  him  for  less  than  the 
amount  due  on  the  notes  of  Davenport.  The 
property  was  thus  devested  of  all  incumbrances, 
and  his  original  title  was  restored  to  him.  John 
P.  Cook,  as  the  counsel  of  I^e  Claire,  conducted 
the  legal  proceedings.  May  was  not  consulted 
about  the  agreement  between  Le  Claire  and 
Davenport,  and  was  not  a  party  to  the  fore- 
closure suit. 

It  has  been  suggested  by  the  counsel  for  the 
appellees  that  if  May  still  has  the  rights  which 
he  claims  in  respect  to  the  Rose  Bank  farm,  he 
should  file  a  bill  to  redeem,  and  having  suc- 
ceeded, should  tender  a  conveyance  of  the 
Eropertv  in  performance  of  his  contract  with 
le  Claire  instead  of  prosecuting  this  suit. 
That  course  is  unnecessary.  Le  Claire  has  al- 
ready had  the  ownership,  control,  and  full 
benefit  of  the  property,  and  disposed  of  it  as  he 
thought  proper.  A  court  of  equity  can  do  no 
more  than  he  did  for  himself.  It  is  not  pre- 
tended that  there  was  any  incumbrance  upon 
the  property  when  it  was  conveyed  by  George 
L.  Davenport  to  Joseph  A.  Le  Claire,  Jr. 

Upon  the  execution  of  the  contract  between 
May  and  Le  Claire,  Le  Claire  became  in  equity 
the  owner  of  the  farm.  The  effect  of  the  element 
of  fraud  in  his  subsequent  conduct  is,  that  he 
must  be  regarded  as  constructively  the  trustee 
and  agent  of  May  in  removing  the  incum- 
brances and  acquiring  the  ownership  and  ben- 
eficial control  of  the  property.  Hence  his  es- 
tate is  entitled  to  be  credited  with  his  advances 
and  interest  instead  of  the  aggregate  of  the 
debts  extinguished,  and  interest  on  that 
amount.  Under  the  circumstances,  time  was 
not  of  the  essence  of  the  contract  on  the  part  of 
May,  and  when  this  liability  has  been  accounted 
for  to  Le  Claire's  estate,  the  contract  on  May's 

8 art  must  bo  held  to  have  been  f  ullv  performed, 
[ay  has  had  no  benefit  from  this  property 
since  the  date  of  his  contract,  and  none  from 
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what  ho  was  to  receive  from  Le  Claire.  On 
the  contrary,  he  has  been  engaged  in  a  long 
and  expensive  conflict  for  the  assertion  of  his 
rights,  and  that  contest  is  not  yet  terminated. 
\  iewin^  the  subject  in  the  light  of  these  facts, 
we  think  he  is  entitled  to  be  credited  with  an- 
nual rent  and  interest  from  the  time  he  parted 
with  the  possession  of  the  farm  to  Le  Claire. 

At  law,  in  many  cases,  if  property  be  tor- 
tiously  ti^en  or  converted,  the  tort  feasor  miiy 
be  sued  in  trespass  or  trover,  or  the  injured 
party  may  waive  the  tort  and  sue  in  assumpsit. 
In  the  latter  case  the  same  results  follow  as  if 
there  had  been  an  implied  contract.  The 
defendant  is  not  permitted  to  set  up  his  tort  to 
defeat  the  action,  and  the  recovery  of  a  judg- 
ment will  bar  a  further  action  ex  delicto  by  the 
plaintiff.  Putnam  v.  Wm.  1  Hill.  240,  note; 
liai  v.  Davis.  3  N.  H..  384;  Stockett  v.  Wal- 
kiM^  Adm„  2  Oill  &  J..  326.  342.  In  the 
same  class  of  cases  where  the  converted  prop 
erty  has  assumed  altered  forms  by  successive 
inveatments,  the  owner  may  follow  it  as  far  as 
he  can  trace  it  and  sue  at  law  for  the  substi- 
tuted property,  or  he  may  hold  the  wrong-doer 
liable  for  appropriate  damages.  Taylor  v. 
Plumer,  3  Maule  &  8.,  562. 

There  are  kindred  principles  in  equity  juris- 
prudence, whence,  indeed,  these  rules  of  the 
common  law  seem  to  have  been  derived. 
Where  a  trustee  has  abused  his  trust  in  the 
same  manner,  the  cestui  que  trust  has  the  option 
to  take  the  original  or  the  substituted  property ; 
and  if  either  has  passed  into  the  hands  of  a  bona 
Jide  purchaser  without  notice,  then  its  value  in 
money.  If  the  trust  property  comes  back  into 
the  hands  of  the  trustee,  that  fact  does  not  ef- 
fect the  rights  of  the  cestui  q^ie  trust.  The 
cardinal  prmciple  is  that  the  wrong-doer  shall 
derive  no  benefit  from  his  wrong.  The  entire 
profits  belone  to  the  cestui  que  trust,  and  equity 
wUI  so  mold  and  apply  the  remedy  as  to  give 
them  to  him. 

In  cases  of  specific  performance,  to  which 
category  the  one  before  us  belongs,  parties  are 
sometimes  remitted  to  a  court  of  law.  But 
this  is  never  done 'where  the  remedy  is  not  as 
effectual  and  complete  there  as  the  chancellor 
can  make  it.  Equity  sometimes  takes  jurisdic- 
tion on  account  of  the  parties,  and  sometimes 
on  account  of  the  relief  proper  to  be  admin- 
istered. 

The  same  considerations  which  invoke  the 
Jurisdiction  may  control  the  remedy. 

In  this  case  more  than  half  the  residuary  dev- 
isees of  Antoine  Le  Claire  are  not  before  us. 
We  cannot,  therefore,  decree  the  conveyance 
of  real  estate,  but  his  legal  representatives  are 
before  us,  and  we  can  give  a  money  decree 
against  them,  embracing  the  value  of  the  land, 
which  we  might  otherwise  adjudge  to  be  con- 
veyed. Pleabody  v.  Tarbell,  2  Cush.,  283;  An- 
drews V.  Brown,  3  Cush.,  131;  Frv  on  Specific 
Perf.,-447.  457;  1  Story,  Eq.,  sees'.  788,  789.  It 
is  not  necessary  that  the  devisees  should  be 
parties  to  warrant  such  judgment.  The  pres- 
ence of  the  executors  is  sufficient  for  that  pur- 


Adrian  H.  Davenport,  as  well  as  Le  Claire. 
had  full  notice  of  the  rights  of  May  in  respect 
to  the  securities  embraced  in  their  compromise. 
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All  those  securities,  including  the  collaterals, 
belonged  in  equity  to  May  from  the  time  they 
were  de^KiBited  with  Cook  &  Sargent.  Le  Claire 
had  no  right  to  change  their  form  or  to  dispose 
of  them,  as  was  done  in  carrying  out  the  com- 
promise agreement.  It  is  within  the  power  of 
this  court,  in  the  exercise  of  its  equitable  juris- 
diction, to  annul  that  arrangement,  and  hold 
Davenport  and  Le  Claire's  estate  liable  in  all 
respects  as  if  the  compromise  had  not  been 
made.  But  it  is  also  in  our  power  to  confirm 
the  transaction,  and  upon  the  principles  of  con- 
structive trusts  to  give  May  its  frufts  instead  of 
pursuing  the  effects  themselves.  This,  as  the 
case  is  presented  in  the  record,  we  deem  the 
proper  course.  Le  Claire's  estate  must  account 
for  the  proceeds  of  the  |16,000  of  notes,  with 
interest  from  the  time  he  received  them.  As 
we  cannot  require  tJie  land  which  he  bought  at 
the  foreclosure  sale  to  be  conveyed,  his  estate 
must  account  for  its  present  value.  As  he  vio- 
lated his  agreement  with  May,  and  put  it  out 
of  his  power  to  give  May  in  specie  so  large  a 
portion  of  the  consideration  May  was  entitled 
to  receive.  May  is  not  bound  to  take  the  other 
parcels  of  realestate  mentioned  in  the  contract 
and  which  Le  Claire  bound  himself  to  convey, 
and  it  is  within  .the  scope  of  our  jurisdiction  to 
give  May,  in  money,  the  present  value  of  that 
property  also  instead  of  the  property  itself. 
We  deem  it  proper,  under  the  circumstances,  to 
do  so,  and  Le  Claire's  estate  must  account  ac- 
cordingly. The  collection  of  the  judgment 
against  May  upon  his  note  to  Kettle,  recovered 
by  Cook,  must  be  perpetually  enjoined. 

An  account  must  be  taken  by  a  master, 
wherein  Lc  Claire's  estate  must  be  debited  with 
the  rent  of  the  Rose  Bank  farm  annually, and  in- 
terest down  to  the  time  when  the  account  is 
taken. 

With  the  amount  realized  from  the  $16,000 
of  notes  and  interest  to  the  same  period. 

With  the  value,  at  the  same  time,  of  the  land 
bought  in  at  the  fck-eclosure  sale  by  Le  Claire, 
other  than  that  previously  sold  by  Davenport, 
the  title  to  which  Le  Claire  took  in  trust  for 
Davenport's  vendees. 

With  the  value,  at  the  same  time,  of  the 
other  parcels  of  land  mentioned  in  the  agree- 
ment between  Cook  and  Le  Claire  and  which 
Le  Claire  bound  himself  to  convey  to  May. 

Le  Claire's  estate  must  be  credited  with  the 
amount  paid  on  account  of  the  bill  and  note  of 
Ebenezer  Cook,  with  interest  to  the  same 
time. 

The  balance  in  favor  of  May,  with  injterest 
from  that  time,  Le  Claire's  executors  must  be 
required  to  pay  to  May. 

These  conclusions  will  do  justice  to  May 
without  disturbing  the  interests  of  an^  third 
person  outside  of  the  sphere  of  Le  Claire's  es- 
tate. 

The  decree  of  the  court  below  is  reversed,  and 
the  cause  will  be  remanded,  wWh  directions  to 
enter  a  decree  and  proceed  in  eomformity  to  this 
opinion, 

Cited-12  Wall.,  339 ;  96  U .  S.,  36 ;  98  U.  S.,  245 ;  100 
U.  8.,  584;  lot  U.  8.,  499:  104  U.  8.,  70;  19  Blatchf., 
97  ;  1  Holmes,  270 ;  5  8awy..  602 ;  34  Mioh.,  74 ;  A2  Mo., 
497 ;  10  Am.  Rep.,  208  (18  Minn.,  406) ;  41  Am.  Rep., 
316  (74  Mo.,  315). 

o6 


566^581 


SuFBBMB  Court  o9  thb  Umitbd  Statss. 


Obc.  Tbrk, 


£MIL  STEINBACH,  Plff,  in  Err,, 

V, 

CHARLES  V.  STEWART  kt  al. 
(See  8.  C,  U  WoU.,  666^1.) 

Oov^/lrmatwn  afMexiean  tUU  inuret  tobeneflt  of 
grantee — both  parHeB  daiming  under  eame 
grantor— profBim  in  deeree^Mexiean  grant  gov- 
omod  by  Mexican  law — eonatrucUon  qf—poseee- 
iion  under. 

The  oonflrmatlon  of  alMexlcan  title  to  one,  inures 
to  the  benefit  of  bis  gnntoe. 

Where  both  nurtiee  claim  under  the  same  arrantor. 
a  oonTeyanoe  oy  him,  to  one  of  them,  Is  good  eri- 
dence  against  the  other. 

Where  a  decree  of  oonflrmatlon  of  title  by  the 
district  court  was  made,  with  the  proviso  that  the 
confirmation  shall  inure  to  the  benefit  of  any  one 
entitled  to  the  land  under  the  original  grantee,  an 
afllrmation  by  this  court  of  such  decree,  in  so  far 
as  it  confirmed  the  original  grantyleft  the  proviso  in 
the  decree  in  full  force. 

The  effect  of  an  instrument  as  a  irrant  of  land 
which  was  made  in  Oalifomla  before  it  was  ceded 
to  the  United  States,  must  be  determined  by  Mexi- 
can law. 

The  construction  given  to  a  contract  by  the  par- 
ties, is  an  aid  that  may  always  be  called  in  when  the 
meaning  of  the  contract  is  ambiguous. 

A  Mexican  grant  of  all  the  grantor's  right  in  land 
to  the  grantee,  **  to  make  such  use  thereof  as  may 
be  most  convenient  to  him."  followed  by  the  pos- 
session of  the  grantee,  held  to  be  an  operative 
grant. 

A  Mexican  deed,  indefinite  in  its  description  of 
the  land  intended  to  be  granted,  attended  by  proof 
of  an  actual  putting  of  the  grantee  into  possession 
under  it,  and  a  maintenance  of  that  possession  from 
1846  until  1864,  is  competent  evidence  to  sustain  a 
title. 

[No,  210.] 
BubmitM  FfBb,  10, 1871,  Decided  Fob,  BO,  1871, 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  California. 
The  bill  in  this  case  was  filed  in  the  court  be- 
low, by  the  plaintiff  in  error,  for  the  recovery 
of  certain  real  estate.    Judgment  having  been 

S'ven  for  the  defendants,  the  plaintiff  si^  out 
is  writ  of  error. 

The  case  is  stated  by  the  court. 

Mr,  John  Wilson,  for  plaintiff  in  error: 

The  plaintiff,  to  support  his  claim,  had  put 
in  evidence  .the  eepedtente  of  the  original  con- 
cession to  Lazaro  Pena,  by  which  it  appeared 
that  Pena  presented  his  petition  to  the  Com- 
mandant-General for  a  concession  of  this  land, 
Oct.  14,  1889,  and  that  the  Commandant-Gen- 
eral granted  the  land  to  him  upon  condition 
that  he  would  apply  to  the  (Governor  for  a  regu- 
lar title.  This  act  of  the  Commandant,  did  not, 
could  not,  pass  any  title;  at  best  it  only  passed 
leave  to  poesess  for  the  present. 

In  December,  1889,  while  the  grant  was  in 
this  condition,  Pena  sold  and  conveyed  all  his 
right  in  the  land  to  M.  G.  Yalleio. 

All  that  Pena  had  then,  and  all  that  he  could 
pass  to  Vallelo,  was  the  slig^htest  equitv. 

In  June,  1840,  Pena  petitioned  the  Governor 
in  due  form  for  a  grant  of  the  land. 

July  18,  1840,  the  Governor  granted  the  land 
in  full  property  to  Lazaro  Pena.    Pena  did  not 

g resent  any  claim  to  the  Board,  nor  did  his 
eirs. 

M.  G.  Vallejo  in  March,  18S8,  presented  his 
claim  to  the  Board  of  Land  Commissioners  for 
confirmation  to  him  of  his  tiUe  to  the  whole  of 
said  raneho,  under  the  said  ffrant  to  Pena. 

The  Board  rejected  the  claim;  and,  on  an 
appeal,  the  district  court  confirmed  the  same 
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with  a  proviso;  and  on  appeal  to  the  United 
States  Supreme  Court,  tbis  decree  was  affUrmed 
in  these  words:  "  In  so  far  as  it  oonfirma  the 
original  grant,  be,  and  the  same  is  hereby  af- 
firmed." This  affirmation  clearly  vacatea  the 
proviso  attached  to  the  decree  of  the  district 
court,  and  confirms  the  land  to  Vallejo,  with- 
out any  limitation  whatever. 

By  the  terms  of  the  decree,  all  the  land  is 
confirmed  to  Vallejo,  and  of  course  it  could  not 
be  confirmed  to  a  stranger  to  the  proceedings; 
it  must  be  confirmed  to  the  petitioner,  or  re- 
jected; and  this  is  the  clear  and  manifest  in- 
tention of  the  Law  of  March  8,  ld61,authorizing 
these  confirmatiqns  or  rejections.  This  decree 
operates  as  a  release  on  the  part  of  the  United 
States  to  M.  G.  Vallejo,  of  the  l^gal  title  vested 
in  the  United  States  by  the  Treaty  of  Guadalupe 
Hidalgo. 

Thus  the  plaintiff  showed  these  decrees,  and, 
under  them,  a  clear  chain  of  title  from  Vallejo, 
the  confirmee,  and  an  adverse  possession  held 
by  the  defendants,  and  rested. 

This  confirmation  vested  the  legal  title  to 
the  land  in  Vallejo,  the  confirmee,  and  from 
him  passed  to  the  plaintiff,  Steinbach. 

That  it  did  so,  see  the  following  cases  de- 
cided by  the  Supreme  Court  of  CaUfomia,  by 
whidi  this  principle  has  become  the  settled  law 
of  the  State: 

Estrada  v.  Murphy,  19  Cal.,  d48:  Leem  v. 
Clark,  18  Cal,  588;  Cla/rk  v.  Loekumd,  21  Cat., 
220.  The  opinion  of  the  court  in  these  cases 
was  given  by  Ch,  J.  Field. 

Bhneric  v.  Benniman,  26  Cal.,  124;  O^ConneU 
V.  Dougherty,  82  Cal.,  458,  with  many  others. 

The  defendants  had  set  up  title  in  fee  in  them- 
selves, to  those  parts  of  the  ranch  which  they 
occupied,  and  began  by  offering  to  show  title  in 
themselves,  by  a  chain  of  title  direct  from  Pefia, 
the  grantee  of  the  ranch. 

The  plaintiff  objected,  because  at  best  it  could 
only  be  an  equity ;  that  no  such  defense  was  set 
up  in  their  answers;  and  if  it  had  been,  such  a 
defense  could  not  be  made  in  the  Circuit  Court 
of  the  United  States.  To  sustain  the  position 
of  the  plaintiff  in  this,  we  beg  ieave  to  refer  to 
the  following  decisions  made^  this  court. 

Bennett  v.  Butterworth,  11  How.,  674;  Fmn 
V.  Holme,  21  How..  481  (62  U.  S.,  XVL,  198); 
Stringer  v.  Young,  8  Pet. ,  820;  Leimeur  v.  Prioe, 
12  How.,  72;  Qreer  ▼.  Meses,  24  How.,  275(65 
U.  S.,  XVL,  668):  8heMmm  v.  O^rdinMi,  24 
How.,  425(65  U.  S..  XVL,  741);  Hooper  v. 
Scheirmer,  28  How..  285  (64  U.  8..  XVL,  452); 
Bagnell  v.  Broderick,  18  Pet.,  446. 

These  authorities,  we  doubt  not,  are  ample  tn 
show  both  our  propositions:  First.  Thathavinff 
pleaded  a  legal  title  in  themselves,  the^r  coula 
not  set  up  an  equity.  Second.  That  if  they 
had  set  up  an  equity.  It  could  not  have  been 
sustained  as  a  defense  to  an  action  of  electment, 
where  the  legal  title  only  can  be  used  by  plaint- 
iff or  defendants. 

Second  exception.  To  the  ruling  of  the  court 
by  which  the  defendants  were  permitted  to  give 
in  evidence  a  paper  signed  by  Vallejo,  the  con- 
firmee, dated  Axkg,  12,  1846. 

The  counsel  for  plaintiff  objected  to  the 
reception  of  this  paper  as  evidence,  for 
the  defense,  because  the  same  did  not  con- 
vey any  estate  from  Vallejo  to  Hoeppe- 
ner,  and  that  it  was  a  mere  license  to  oc- 
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CQpy  which  was  tenninated  when  Hoeppener  as- 
serted title  to  or  attempted  to  coDvey  the  lands; 
which  was  overruled  by  the  court,  and  excepted 
to  by  plaintiff. 

Tills  is  no  deed  at  common  law,  because  it 
wants  a  seid  and,  therefore,  by  the  law  now  in 
force  in  Gidifomia,  it  would  be  void  as  a  con- 
veyance of  real  estate.  It  was,  however,  exe- 
cuted under  the  Mexican  svstem.  There,  it  is 
admitted,  no  seal  was  required.  But  there  are 
many  things  lacking  in  this  instrument  that 
were  required  under  that  system.  The  parties 
are  not  mentioned,  and  the  land  intended  to  be 
ailected  is  not  described;  nor  is  there  any 
consideration  whatever  expressed;  and  there 
is  nothing  in  it  which  indicates  an  inten- 
tention  to  create  anv  estate  in  the  land.  It  does 
not  declare  that  Yallejo  intends  to  alienate  the 
property  or  ownershp  of  the  land,  nor  to  vest 
Uie  property  or  dominion  In  Hoeppener.  He  does 
not  grant  U  to  him,  his  heirs  nor  assigns;  nor 
does  it  confer  upon  him  any  right  to  alienate  or 
sell  it;  but  simply  transfers  this  incipient  right 
to  him  for  a  temporary  purpose,  that  he  may 
use  it.  It  \b  simply  a  permission  to  use  the 
land.  Under  the  decision  of  Schott  v.  Burton, 
13  Barb.,  173,  it  could  not  take  effect  as  a  feoff- 
ment, because  Yallejo  himself  had  no  legal  es- 
tate in  the  land  (he  having  bought  from  Pena 
seven  months  before  the  grant  was  made)  nor  was 
there  any  livery  of  seisin.  It  could  not  stand  as 
a  borgam  and  sale,  because  it  does  not  express 
any  valuable  consideration,  and  it  could  not 
operate  as  a  covenant  to  stand  seised  to  uses,  be- 
cause Hoeppener  was  a  stranger  and  there  was 
no  consideration  of  blood  or  marriage  between 
him  and  the  grantor,and  even  if  these  objections 
oould  be  overcome,  it  could  not  operate  to  con- 
Tey  anything  more  than  a  life  estate,  because 
there  are  no  words  of  inheritance,  and^hen  we 
kwk  for  the  habendum,  which  in  a  deed  of  the 
fee  is  "  to  hold  to  him  and  his  heirs,"  it  simply 
dieclaies  that  the  object  of  the  instrument  ia  that 
tbe  grantee  may  use  the  land. 

But  when  we  look  at  it  as  an  instrument  un- 
der the  Spanish  system,  it  is  still  less  entitled  to 
be  considered  a  conveyance.  Anyone  who  has 
seen  a  conveyance  under  the  Spanish  law,  will 
aay  at  once  that  this  bears  no  resemblance  to 
Bu!ch  an  instrument;  nor  does  this  instrument 
bear  the  signatures  of  both  parties,  which  are 
abeolutely  required  by  the  Spanish  law  to  all 
legal  ana  formal  documents,  to  make  a  valid 
conveyance,  the  one  to  grant  and  the  other  to 
receive;  and  it  will  be  noticed  that  while 
Yallejo  says  he  has  legally  and  formally  bought, 
he  does  not  say  he  sells  it,  nor  are  there  any 
words  used  in  this  document  to  imply  he  has 
received  anv  consideration  whatever. 

Meurt.  E.  D.  Wheeler  and  C.  T.  Botta, 
for  defendants  in  error: 

Wlien  wecome  to thecase of  U,  8.  v.  Valleio, 
1  Btack,  383  (66  U.  S.,  XYII..  148),  the  very 
confirmation  upon  which  the  plaintiff  relies, 
this  court,  declining  to  pass  upon  the  operation 
or  validity  of  the  alleged  meme  conveyance, 
simply  declares,  reports  or  decrees,  that  the 
title  to  this  land  vested  in  PefLa.  by  grant  from 
the  Government  of  Mexico.  This  is  the  lan- 
guage of  the  court: 

*'It  k  the  opinion  of  this  court,  that  the 
original  claim  is  a  good  and  valid  claim,  and  that 
the  same  should  be,  and  is,  hereby  confirmed." 

Bee  11  Wall. 


No  reference  whatever  is  made  to  the  deriv- 
ative claimant.  It  is  the  validitv  of  the  original 
grant  to  Pena  that  is  discussed;  and  the  court 
concludes  by  declaring  as  above. 

Surely,  if  confirmation  has  the  effect  to  vest 
title  at  all,  this  confirmation  vested  the  legal 
title  in  Pena. 

The  plaintiff's  counsel  argues  with  ^eat 
earnestness  and  the  citation  of  many  authonties, 
that  Yallejo  only  acquired  title  by  virtue  of  the 
confirmation  of  1861;  that  he  had  nothing  to 
dispose  of  when  he  conveyed  to  Hoeppener,and 
that  a  conveyance  under  such  circumstances, 
would  at  most  only  carry  an  equitable  right  to 
the  after  acquired  title.  Let  us  apply  this  doc- 
trine to  the  conveyance  from  Pena  to  Yallejo. 
Pena,  at  the  date  of  that  conveyance,  had  ac- 
quired no  title  to  the  lands  in  controversy,  and 
if  the  conveyance  operated  at  all  upon  the  after 
acquired  title,  it  only  served  to  vest  him  with  an 
equity  which  Yallejo  transmitted  to  the  plaint- 
iff, and  which  is  not  sufiScient  to  maintain  this 
action  of  ejectment. 

If  Yallejo  did  not  acquire  the  title  to  these 
premises  by  virtue  of  the  conveyance  to  him 
from  Pena,  he  has  never  acquired  it.  If  he  did, 
Aug.  6,  1846,  he  conveyed  it  to  Andres  Hoep- 
pener, the  defendants'  grantor. 

The  words  "  quien  luira  del  el  u%o  que  men  le 
eanvenga"  which  the  plaintiff  construes  into  a 
license  to  occupy,  are, in  fact,  the  largest  words 
of  grant  that  the  grantor  could  use,  and  are 
precisely  equivalent  to  our  "To  him  and  his 
heirs  forever." 

The  Supreme  Court  of  California  held,  in 
Tohler  v.  FbUom,  1  Cal.,  207,  that  under  the 
civil  law,  the  delivery  of  the  possession,  without 
any  written  contract,  would  transfer  the  prop- 
erty. 

Mr.  Juetiee  Strong^  delivered  the  opinion  of 
the  court: 

The  record  exhibits  five  assignments  of  error, 
all  founded  upon  exceptions  taken  in  the  court 
below  to  the  admission  or  rejection  of  evidence. 
Of  these  the  first  is,  in  substance,  that  the  court 
permitted  the  defendants  to  give  in  evidence  what 
it  is  contended  constituted  at  most  only  an  equi- 
table right,  and  what  was,  therefore,  no  defense 
against  the  legal  title  asserted  by  the  plaintiff. 
The  exception  cannot  be  understood  without  a 
brief  examination  of  the  titles  under  which  each 
of  the  parties  claimed  the  lands  in  controversy. 

The  title  of  the  plaintiff  had  its  origin  in  a 
[irovisional  concession  made  by  the  Mexi- 
can Government  to  Lazaro  Pena  on  the  14th 
day  of  October,  1B89.  Pefia  was  then  in  pos- 
session of  the  land,  and  the  concession  was 
made  to  him  with  the  reservation  that  he  should 
petition  for  the  usual  title  from  the  political 
government.  On  the  18th  day  of  Octol)er,  1840, 
he  obtained  a  grant  in  the  usual  form  from  Don 
Juan  B.  Alvarado,  then  Ck)vernor  of  the  De- 

Eartment  of  California,  for  the  land  then  known 
y  the  name  of  **  Agua  Caliente,"  embracing 
the  land  now  in  dispute,  and  on  the  8th  of  Oc- 
tober, 1845.  the  grant  was  approved  by  the  De- 
partmental Assembly.  Before  it  was  made, 
however,  though  after  the  provisional  conces- 
sion, Pefia  conveyed  all  his  interest  in  the  land 
to  Mariano  G.  Yallejo.  In  1858  Yallejo  insti- 
tuted proceedings,  under  the^Act  of  C/oneress 
of  March  8,  1851,  for  a  confirmation  of  the 
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land  to  him,  and  it  was  confirmed  bV  the  Dis- 
trict Court  in  1859.  The  decree  of  confirmation 
contained  the  following  proviso:  ''Provided 
that  this  confirmation  of  the  above  land  to  the 
said  M.  G.  Vallejo  shall  be  without  prejudice 
to  the  rights  of  the  legal  representatives  of 
Lazaro  Pena,  the  original  grantee,  or  whoever 
may  be  entitled  to  said  lands  under  him;  and 
said  confirmation  to  said  Vallejo  shall  inure  to 
the  benefit  of  any  person,  or  persons,  who  may 
own  or  be  entitled  to  the  said  land  by  any  title, 
either  at  law  or  in  equity,  derived  from  the 
original  grantee  by  deed,devi8e.descent  or  other- 
wise." The  record  of  the  confirmation  was  sub 
sequently  brought  into  this  court  by  appeal, 
and  here  it  was  adjudged  that  the  decree  of  the 
District  Court,  in  so  far  as  it  confirmed  the 
original  grant,  be  affirmed.  It  was  under  this  de- 
cree of  confirmation  that  the  plaintiff  claimed, 
both  through  a  deed  of  Anna  Hoeppener,  sole 
heir  of  Andres  Hoeppener,  an  alleged  grantee 
of  Vallejo,  dated  December  21,  1858,  and  sec 
ondly,  by  a  deed  dated  January  17,  1863,  from 
Vallejo  himself. 

The  defendants  asserted  ownership  of  the 
parcels  of  the  raneho  "Agua  Caliente,"  now  in 
controversy,  under  an  alleged  grant  made  by 
Vallejo  to  Andres  Hoeppener,  dated  August  12, 
1846,  about  ten  months  after  the  grant  to  Pena 
had  been  approved  by  the  Departmental  As- 
sembly. 

It  thus  appears  that  both  parties  claimed  un- 
der Pefia  and  Vallejo,  and  a  brief  examination 
will  show  that  the  nature  of  their  titles  was  the 
same.  If  that  of  the  plaintiff  was  a  legal  estate 
(which  it  is  not  necessary  to  this  case  to  decide), 
that  of  the  defendants  was  equally  so.  That 
the  right  of  Vallejo  on  the  12lh  of  August,  1846, 
when  he  conveyeid  the  property  to  Hoeppener, 
was  not  perfect,  must  be  conceded.  His  claim 
had  not  been  confirmed,  and  he  had  no  patent. 
He  had  nothing  but  the  Mexican  espedienU,  Of 
course  the  right  which  he  conveyed  was  also 
imperfect.  But  when  afterwards  the  District 
Court  confirmed  the  land  to  him,  the  confir- 
mation inured  to  the  benefit  of  his  prior  grantee. 
It  was  not  the  acquisition  of  a  new  title,  but 
the  establishment  of  his  original  right.  And 
this  was  expressly  decreed  by  the  proviso  al- 
ready quoted.  By  that  it  was  adjudged  that  the 
confirmation  should  inure  to  the  benefit  of  any 
person  or  persons  who  owned  or  were  entitled 
to  the  land  by  any  title  in  law  or  in  eouity,  de- 
rived from  the  original  grantee  by  deed,  devise, 
descent  or  otherwise.  If,  therefore,  Hoeppener 
or  his  grantees  held  any  such  title,  it  was  con- 
firmed to  them  as  truly  as  if  he  or  they  had 
been  petitioners  for  such  confirmation.  Now, 
it  is  in  virtue  of  this  decree  of  the  district  court 
that  the  plaintiff  claims.  He  has  no  standing 
without  it.  Asserting  his  rights  through  it,  the 
law  will  not  permit  him  to  repudiate  any  part 
of  its  provisions. 

It  is  argued,  however,  that  the  proviso  to  the 
decree  of  confirmation  was  annulled  by  the  ac- 
tion of  this  court.     To  this  we  do  not  assent. 

The  judgment  upon  the  appeal  was  that  the 
original  grant  to  Lazaro  Pena  was  a  good  and 
valid  grant,  and  that  the  decree  of  the  District 
Court,  in  so  far  as  it  confirmed  the  original 
grant,  be  itself  affirmed.  This  was  no  reversal 
of  any  portion  of  the  decree  of  the  District 
Court.    On  the  contrary,  it  left  that  decree  in 
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full  force  to  all  its  extent.  And  by  relation  it 
was  carried  back  to  the  inception  of  the  title 
confirmed.  It  is  a  well  settled  rule  that  where 
several  acts  concur  to  make  a  complete  convey* 
ance  the  original  act  is  preferred ;  and  all  others 
relate  to  it.  Vin.  Abr..  290,  Relation.  Mr.  Cruise, 
in  his  work  on  Real  Property,  Vol.  5,  pp.  210. 
211,  says:  "There  is  no  rule  better  founded  in 
law,  reason,  and  convenience  than  this,  that  all 
the  several  parts  and  ceremonies  necessary  to 
complete  a  conveyance  shall  be  taken  together 
as  one  act,  and  operate  from  the  substantial 
part  by  relation."  The  proviso  was,  therefore, 
nothing  more  than  a  declaration  of  what  would 
have  been  the  legal  effect  of  the  decree  without 
it  If,  therefore,  as  is  insisted  by  the  plaintiff, 
the  confirmation  vested  in  Vallejo  the  legal  title 
It  at  the  same  time  vested  a  leeal  estate  in  the 
grantees  of  Vallejo,  or  Pena.  who  held  portions 
of  the  land  under  conveyances  from  the  con- 
firmees. 

The  second  exception  taken  in  the  court  be- 
low is,  that  the  court  received  in  evidence  an 
instrument  of  writing,  dated  August  12,  1846, 
claimed  by  the  defendants  to  be  a  grant  of  the 
land  by  Vallejo  to  Andres  Hoeppener,  and  this 
is  the  basis  of  the  second  assignment  of  error. 
The  bill  of  exceptions  shows  that  the  execution 
of  the  instrument  was  duly  proved,  that  it  was 
indorsed  upon  the  espedierUe  to  Pena,  that  at 
the  time  when  the  deed  was  made  Hoeppener 
received  full  possession  of  the  land  from  Vallejo, 
and  that  he  continued  thereafter  in  such  pos- 
session until  the  land  was  sold  by  him.  It  is  ar- 
gued that  the  deed  was  only  a  license  to  occupy, 
and  not  a  grant  of  the  land,  hence  that  it  was 
revocable  at  will,  conferring  a  mere  tenancy  at 
will  and  not  a  legal  estate.  Certainly  it  is  a  very 
informal  instrument,  and  were  the  rules  of 
common  law  to  be  applied  to  it  there  would  be 
difficulty  in  maintaining  that  it  was  a  grant  of 
the  fee.  It  is  to  be  noted,  however,  that  its  char- 
acter and  effect  are  to  be  determined  by  Mexi- 
can law.  It  was  made  before  California  had 
been  ceded  to  the  United  States.  In  inquiring 
what  was  the  intention  and  effect  of  the  instru- 
ment we  are  not,  then,  to  be  guided  by  the  rules 
of  the  common  law  or  by  the  British  Statute  of 
Uses.  That  it  was  more  than  a  license  to  oc- 
cupy is  plain.  Its  language  is,  '*I  grant  and 
transfer  {cedo  y  transparo)  all  the  right  which 
I  buve  in  the  land  mentioned,  to  Don  Andres 
Hoeppener,  who  shall  make  (or  have)  puch 
use  thereof  as  may  be  convenient  to  him." 
These  are  not  words  of  mere  license.  They  de- 
scribe the  subject  of  the  grant,  not  as  a  posses- 
sory right,  but  as  "all  the  right"  of  the^ntor 
"in  the  land."  Full  effect  cannot  be  given  to 
all  the  words  of  the  instrument  unless  it  is  held 
to  be  a  conveyance  of  all  Vallejo's  title.  If  the 
intent  had  been  to  transmit  less,  why  describe 
the  subject  as  all  right  in  the  land?  It  is  argued 
that  the  words  following  the  operative  words 
of  transmission  to  Hoeppener,  viz. :  "who  shall 
make  such  use  thereof  as  may  be  most  conven- 
ient to  him,"  indicate  that  no  more  than  a  li- 
cense to  occupy  was  intended.  They  do  not 
appear  to  us  to  warrant  any  such  Inference. 
They,  or  other  words  of  like  import,  are  com- 
mon in  Mexican  grants  which  have  been  held 
to  be  conveyances  of  the  entire  estate  of  the 
grantors.  Vide,  Ha/ys  v.  Bona,  7  Cat.,  154; 
UawM  V.  Dale,  18  Cal.,  862;  and  Midford  v. 
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Ia  Frane,  26  Gal.,  88.  In  the  latter  case  the 
effect  of  such  dauses  is  considerably  discussed. 
Instead  of  being  words  of  limitation  or  restric- 
tion, they  seem  rather  intended  to  confer  the 
largest  dominion.  And  in  our  law  they  have 
been  held  to  enlarge  into  a  fee,  a  devise  which, 
without  them,  would  have  been  only  a  life  es- 
tate. 

If  there  were  any  doubts  respecting  the  deed, 
whether  it  was  intended  as  a  grant  or  a  license, 
they  would  be  dispelled  by  noticing  the  con- 
struction manifestly  given  to  it  by  the  parties. 
Thb  is  an  aid  that  may  always  be  called  in  when 
the  meaning  of  a  contract  is  ambiguous.  FYeneJi 
V.  Carhart,  1  N.  Y.,  102,  and  cases  therein  cited; 
U.  A  V.  Appletan,  1  Sumn.,  502,  503.  There 
was  no  necessity  for  reducing  to  writing  a  mere 
license.  Yet  this  contract  was  in  the  form  of  a 
conveyance,  reduced  to  writing,  and  indorsed 
upon  the  egpediente.  There  was  no  necessity  of 
livery  of  seisin  if  the  deed  was  a  mere  license, 
yet  Hoeppener  was  actually  put  into  possession 
of  the  kmd  bv  the  grantor,  and  he  or  his  grant- 
ees retained  the  possession  unchallenged,  so  far 
as  it  appears,  from  August  12,  1846,  until  this 
suit  was  brought.  Yaltejo  never  claimed  any 
right  until  18w),  when  he  made  a  grant  to  the 
|>laintiff,  not  of  the  land,  but  of  *'all  his  right, 
title  and  interest"  in  it.  In  addition  to  all  this 
the  plaintiff  recognized  a  possible  right  in  Anna 
Hoeppener,  the  heir  of  Andres  Hoeppener,  by 
taking  a  deed  from  her  grantee,  to  whom  she 
had  conveyed  her  "right,  title  and  estate"  in 
the  tract  of  land,  in  the  year  1858.  These  facts 
tend  strongly  to  show  that  the  parties  under- 
stood Vallejo's  deed  as  conveying  to  Hoeppener 
absolute  ownership  of  the  land  describea  in  it. 

It  is  insisted,  however,  that  even  if  the  intent 
was  to  convey  the  land,  instead  of  mere  license 
to  occupy  it,  the  instrument  was  ineffectual,  be- 
cause informal.  It  is  said  that  it  did  not  con- 
tain all  the  requisites  of  a  valid  Mexican  grant 
It  is  doubtful  whether  this  point  was  miSle  in 
the  court  below.  It  does  not  distinctly  appear 
in  the  bill  of  exceptions  that  it  was  urged  as  an 
objection  to  the  admission  of  the  deed.  The 
objection  appears  rather  to  have  been  that  Hoep- 
pener obtained  by  the  deed  a  mere  license,  which 
terminated  when  he  asserted  title  to  the  land, 
or  attempted  to  convey  it.  Such  was  the  rea- 
son stated  for  the  objection  in  the  bill  tendered 
by  the  plaintiff.  But  assuming  that  it  is  pre- 
sented for  our  consideration,  we  are  of  opinion 
the  deed  contains  all  that  was  necessary  to  con- 
stitute an  operative  grant  That  it  was  executed 
and  delivered,  and  that,  in  pursuance  of  it, 
Hoeppener  was  put  into  possession  by  the  grant- 
or, are  facts  that  are  not  controverted.  This  is 
all  that, under  the  civil  Iaw,is  necessary  to  trans- 
fer titles.  Livery  of  seisin  is  the  controlling  fact. 
Admitting  that,  under  the  Mexican  law,  a  con- 
tract in  ^^ting  was  necessary  to  a  private  con- 
veyance, it  is  nevertheless  true  that  the  form  of 
the  instrument  was  not  material.  Any  form 
would  answer  that  manifested  an  intent  to  con- 
vey. Here  were  words  of  grant  (cedo  y  trans- 
paro).  The  word  "eedo"  (1  grant)  is  the  ordina- 
rv  word  used  in  Mexican  conveyance  to  pass 
title  to  lands.  Mulford  v.  Le  Franc,  26  Cal., 
108.  Though  the  earlier  cases  in  California  as- 
serted that  the  consideration  or  price  of  the 
grant  must  be  mentioned  in  the  written  contract. 
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or,  at  least,  that  it  must  be  mentioned  a  price 
was  paid,  the  later  cases  have  asserted  a  differ- 
ent doctrine.  Haiwns  v.  Dale,  18  Cal.,  866; 
MerU  V.  Maihews,  26  Cal.,  455.  It  is  quite  clear 
that  in  no  case  could  mention  of  a  price  ever 
have  been  deemed  necessary  when  there  was  no 
price — ^when  the  transaction  was  a  gift.  In  such 
a  case  a  writing  without  mention  of  any  consid- 
eration, coupled  with  livery  of  seisin,  or  deliv- 
ery of  possession,  would  consummate  the  trans- 
fer. It  would  answer  no  good  purpose  to  re- 
view the  authorities  upon  this  subject.  Suffice 
it  to  say,  that  in  view  of  the  language  of  the  in- 
strument, of  the  facts  that  Valleio  put  Hoeppe- 
ner into  possession  under  it,  and  that  the  grantee 
and  his  successors  in  the  title  remained  in  un- 
challenged possession  for  more  than  seventeen 
years  before  this  suit  was  brought,  we  are  con- 
strained to  hold  that  it  amounted  to  a  convey- 
ance of  all  right  to  the  lands  which  Vallejo 
had. 

The  third  assignment  of  error  is  founded  upon 
the  third  exception  taken  in  the  court  below. 
It  is,  in  substance,  that  the  court  received  in 
evidence  a  deed  from  Hoeppener  to  Carlos  Glein, 
dated  December  1,  1847.  It  was  offered  with 
sundry  other  conveyances,  by  which  the  title 
conveved  to  Glein  became  vested  in  Whitman, 
one  of  the  defendants  in  error.  In  the  deed 
from  Hoeppener,  thus  received,  the  sublect  of 
the  grant  was  described  as  follows:  "Ail  that 
certain  tract  and  parcel  of  land,  containing  three 
hundred  acres,  more  or  less,  being  a  portion  of 
the  ranfUho  named  'Agua  Caliente,'  as  trans- 
ferred to  the  said  Andres  Hoeppener  by  M.  G. 
Vallejo,  the  said  three  hundred  acres  beine  more 
particularly  bounded  and  described  as  follows, 
to  wit:  On  the  west  side  bv  Sonoma  Creek,  on 
the  east  side  by  the  Napa  Hills,  on  the  north 
bv  Yeltan's  farm,  and  on  the  south  by  land  of 
£mest  Rufus,"  In  connection  with  the  offer 
of  this  deed  it  was  proved  that  Glein,  the  grantee, 
at  the  time  of  his  purchase,  took  possession  of 
the  tract  thus  conveved  (the  same  now  held  by 
Whitman)  and  paia  a  valuable  consideration 
for  it;  and  that  all  the  succeeding  grantees,  in- 
cluding Whitman,  paid  valuable  considerations 
for  their  grants  at  the  times  of  their  several  pur- 
chases, and  took  possession  of  the  land,remain- 
ing  in  open  and  notorious  possession  while  their 
interests  continued.  Whitman  still  retaining  his. 
It  was  also  proved  that  when  Steinbach,  the 
plaintiff,  acquired  his  title  to  the  Agua  Calien- 
te  rancho.  Whitman  was  in  the  open  and  noto- 
rious possession  of  the  tract,  claiming  to  own 
the  same. 

To  the  admission  of  this  deed  from  Hoeppe- 
ner to  Glein  the  plaintiff  objected,  for  two  rea- 
sons assigned  at  the  time.  The  first  of  these  was, 
that  the  deed  did  not  import  to  convey  the  ti- 
tle to  any  particular  tract  of  land;  and  the  sec- 
ond was,  that  it  created  no  legal  estate,  and  tliat 
it  was,  therefore,  incompetent  evidence  for  any 
issue  made  in  the  action.  Neither  of  these  rea- 
sons is,  in  our  opinion,  well  founded.  The  first 
rests  upon  a  mistake  of  fact.  We  are  unable  to 
perceive  that  there  was  insufficient  certaintv  in 
the  description  of  the  land  granted.  It  was  iden- 
tified by  giving  natural  boundaries  for  both  its 
east  and  west  sides,  and  by  calls  for  adjoining 
proprietors  upon  the  north  and  the  south.  This 
was  enough.    In  regard  to  the  second  reason, 
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we  remark  that  the  entire  deed  is  not  before  us. 
It  is  not  found  in  the  record,and  there  is  nothing, 
therefore,  to  show  that  it  did  not  convey  all  the 
estate  which  Hoeppener  had  acquired  bv  the 
deed  to  him  from  Yallejo.  If  it  did  not.  it  was 
incumbent  upon  the  plaintiff  in  error  to  show 
the  fact  by  exhibiting  to  us  the  deed  itself.  We 
infer,  from  the  course  of  the  argument, that  the 
objection  was  intended  only  to  re-assert  that 
Hoeppener's  title  was  a  mere  equity .  The  worth- 
lessness  of  that  assertion  has  already  been  suffi- 
ciently considered. 

The  fourth  exception  is  quite  similar  to  the 
third.  It  is  that  the  court  received  in  evidence, 
against  the  objection  of  the  plaintiff,  a  deed, 
dated  November  14.  1846,  from  Andres  Hoep- 
pener to  J.  Jacob  Dopken,  whose  title  subse- 
quently passed  to  Martha  C.  Watriss,  another 
of  the  defendants.  The  deed  was  for  six  hun- 
dred and  forty  acres,  part  of  the  rancho  "Aeua 
Caliente"  granted  to  Pena,  confirmed  to  Valle- 
jo,  and  conveyed  by  him,  as  above  mentioned, 
to  Hoeppener.  Standing  by  itself,  the  deed  is 
indefinite  in  its  description  of  the  land  intended 
to  be  granted,  and  an  insufficient  designation  of 
the  subject  of  the  grant.  But  it  was  not  offered 
or  received  alone.  It  was  made,  as  will  be  per- 
ceived, while  the  country  was  under  Mexican 
rule,  and  its  offer  was  attended  by  proof  of 
what  amounted  to  livery  of  seisin— an  actual 
putting  of  the  grantee  into  possession  under  it, 
and  a  maintenance  of  that  possession  from  1846 
until  1864,  when  this  suit  was  brought.  It  had 
been  admitted,  when  the  deed  was  received  in 
evidence,  that  Vallejo  had  put  Hoeppener  into 
possession  of  the  entire  rancho^  and  that  Hoep- 

emer  continued  in  possession  until  he  sold  to 
opken,when  he  retired.and  allowed  his  gran^ 
ee  to  take  possession  of  the  tract  sold.  This  was 
a  parol  identification  followed  by  lon^  posses- 
sion unchallenged.  Considering  the  looseness 
of  Mexican  grants  at  that  time  and  the  acqui- 
escence, for  so  many  years,  of  the  grantor  and  all 
claiming  under  him,  we  cannot  say  that  the 
deed,  in  connection  with  this  other  evidence, 
was  erroneously  admitted. 

The  only  remainina;  assignment  of  error  is, 
that  the  court  refused  to  allow  the  plaintiff  to 
give  evidence  in  rebuttal  to  prove  that,  even  if 
the  deed  shown  by  the  defendants  from  Hoep- 
pener did  make  out  an  equity  in  his  grantees, 
Hoeppener  failed  to  perform  the  conditions  upon 
which  Vallejo's  grant  was  made  to  him,  upon 
which  the  equity  rested  and,  therefore,  that  the 
equitv  expired. 

A  few  words  will  dispose  of  this.  If  the  as- 
signment correctly  represented  what  was  the 
ruling  of  the  court,  it  would  be  a  sufficient  an- 
swer to  it,  that  the  deed  from  Yallejo  to  Hoep- 
pener was  unconditional  and,  therefore,  that 
his  title,  and  that  of  his  grantees,  was  not  de- 
pendent upon  the  performance  or  non  perform- 
ance of  conditions.  But  the  court  made  no  such 
refusal  as  that  of  which  the  plaintiff  complains. 
What  the  court  did  rule  was,  that  Hoeppener's 
statements,  made  after  he  had  conveyed  the 
land  to  others,  could  not  be  admitted  to  invali- 
date his  deeds.  Surely  such  a  ruling  requires 
no  vindication. 

Mnding  no  err&r  in  the  record,  the  judgment 
is  affirmed. 

ated-U  WalL,  236 ;  2  Sawy.,  626. 
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Juriediction  over  decrees  in  bankruptcy — when 
this  court  has  not— final  decrees. 

This  oourt  has  no  JurisdloUon  to  revise  a  decree 
of  the  circuit  Judffe,  rendered  by  virtue  of  the 
special  power  conferred  to  exercise  a  areneral  sup- 
erintenaeooe  and  Jurisdiction  in  all  oases  and  ques- 
tions arising  under  the  Bankrupt  Act.  conferred  by 
the  2d  section  of  said  Act,  to  be  exercised  in  term 
or  vacation. 

Decrees  in  equity,  in  order  that  they  may  l>e  re- 
examined in  this  court,  must  be  final  decrees  ren- 
dered in  term  time,  as  oontradistinfruished  from 
mere  interlocutory  deoree8,or  orders  which  may  be 
entered  at  chambers. 

[No.  218.] 
Argued  Jan.  6,  1871,    Decided  Feb.  27,  1871. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  District  of  Louisiana. 

On  motion  to  dismiss. 

The  history  and  facts  of  the  case  fully  ap- 
pear in  the  opinion  of  the  court. 

Messrs.  C.  Caahing^  and  Thomas  Allen 
Clarke,  for  appellees: 

The  appeal  in  this  case  should  be  dismissed 
on  the  following  grounds: 

1.  Because  the  decree  appealed  from  was  ren- 
dered by  the  circuit  judge,  by  virtue  of  the 
special  power  conferred  on  the  circuit  court  or 
the  iudge  thereof,  to  exercise  a  general  superin- 
tendence and  jurisdiction  of  all  cases  and  ques- 
tions arising  under  the  Bankrupt  Act,  conferred 
by  the  1st  section  of  said  Act,  to  be  exercised 
by  the  said  circuit  court  or  the  judge  thereof, 
in  term  time  or  vacation;  from  which  class  of 
decree  no  appeal  lies. 

By  reference  to  the  Bankrupt  Act,  14  Stat, 
at  L.,  618,  it  will  be  seen  that,  by  the  2d  sec- 
tion of  said  Act,  the  circuit  court  is  invested 
with  a  general  superintendence  and  jurisdiction 
of  all  cases  and  questions  arising  under  this 
Act;  and  except  when  special  provision  is 
otherwise  made,  may,  upon  bLQ,  petition  or 
other  process  of  any  party  aggrievea,  hear  and 
determine  the  case  in  a  court  of  equity.  The 
powers  and  duties  hereby  granted  may  be  exer- 
cised, either  by  said  court  or  bv  any  justice 
thereof,  in  term  time  or  vacation. 

By  the  8th  section  ol  the  Bankrupt  Act  it  is 
further  provided : 

'*  That  appeals  may  be  taken  from  the  dis- 
trict court  to  the  circuit  courts  in  all  cases  in 
equity,  and  writs  of  error  may  be  allowed  to 
said  circuit  courts  in  cases  at  law  " 

The  8th  section  regulating  appeals,  makes  no 
change  in  the  general  law  of  appeals,  except  in 
reference  to  the  amount  and  time  witliin  which 
an  appeal  must  be  taken,  in  which  it  is  less 
favorable  than  the  general  law  on  regulating 
appeals. 

An  appeal,  therefore,  from  the  district  court 
can  only  be  taken  to  the  circuit  court,  in  the 
cases  in  which  it  can  be  taken  ordinarily;  that 
is,  it  must  be  taken  from  a  final  decree  of  the 
district  court. 

In  all  other  cases,  where  the  circuit  court  acta 
in  matters  of  bankruptcy,  it  is  by  virtue  of  the 
special,  comprehensive  and  almost  universal 

78  U.  S. 


187v>. 


MoBGAN  y.  Thornhill. 


05-81 


power  of  superinteDdenoe  conferred  by  the  2d 
Bection  of  the  Act. 

By  the  2d  section  of  the  Act,  the  circuit  court 
has  a  general  "  superintendence  of  all  cases  and 
questions  arising  under"  the  Bankrupt  Act.  The 
only  exception  to  this  eeneral  jurisdiction  of 
superintendence,  is  in  ue  case  of  appeals  and 
writs  of  error. 

The  cases  In  which  an  appeal  lies  to  the  Su- 
preme Court  of  the  United  States  under  the 
Bankrupt  Act,  are  necessarily  limited  to  such 
final  decrees  znade  in  the  circuit  court  as  have 
been  made  in  cases  brought  there  by  appeal,  or 
originating  there. 

The  Act  provides: 

"  In  cases  arising  under  this  Act,  no  appeal 
or  writ  of  error  shall  be  allowed  in  any  case 
from  the  circuit  courts  to  the  Supreme  Court  of 
the  United  States,  unless  the  matter  in  dispute 
exceeds  $2,000. 

The  case  did  not  come  into  the  circuit  court 
by  appeal  from  the  district  court,  nor  did  it  orig- 
inate in  the  circuit  court  It  was  the  result  of 
an  application  to  the  circuit  judge,  under  the 
special  powers  of  superintendence  given  him 
by  the  2d  section  of  the  Bankrupt  Act.  The 
matter  was  brought  before  the  circuit  jud^e  by 
I>etition,  invoking  the  special  revisory  jurisdic- 
tion of  the  circuit  judge. 

It  is  a  familiar  prindple  of  law.  that  the  ap- 
pellate jurisdiction  of  this  court  does  not  include 
a  decree  under  a  law  confcrriil|^  a  new  and 
special  jurisdiction,  in  which  no  remedy  by  ap- 
peal is  granted. 

U.  8,  V.  Murse,  6  Pet.,  470. 

The  decree  or  order  appealed  from  in  this 
case,  was  made  under  a  law  conferring  a  new 
and  special  jurisdiction  on  the  circuit  judge. 

From  the  exercise  of  this  si)ec]al  jurisdiction, 
DO  appeal  is  given. 

The  general  superintendence  granted  to  the 
circuit  judge  by  the  2d  section  of  the  Bankrupt 
Act,  is  to  be  exercised  by  him  in  court  or  at 
chambers. 

This  is  a  controlling  fact,  to  show  that  no 
right  of  appeal  was  intended  to  be  given  from 
the  decisions  of  the  circuit  judge,  in  the  exer- 
cise of  this  power  of  superintendence. 

The  exercise  of  the  appellate  power  of  this 
court  is  confined  almost  exclusively  to  the  final 
Judgments  or  decrees  of  the  circmt  court,  ren- 
dered in  term  time. 

The  Supreme  Court  in  the  case  of  U,  8,  v. 
Ifburte  {mpra),  commenting  on  the  fact  that,  in 
the  case  then  before  the  court,  the  judge  of  the 
court  below  was  authorized  to  act  at  chambers. 
say :  *'  From  a  decision  of  the  district  judge  out 
of  court,  how  could  the  government  appeal  to 
the  circuit  court?" 

The  order  or  decree  appealed  from  in  this  case 
was  made  by  the  judge  out  of  court. 

Final  decrees  are,  according  to  our  practice, 
rendered  in  court.  The  decree  in  this  case  was 
rendered  out  of  court.  Only  interlocutory  de- 
crees are  rendered  out  of  court. 

Me$9r$.  W.  BL  Evarts,  P.  Phillips  and 
EdMord  PhUUpH  A  Cooky,  for  appellants: 

It  was  decided  that  under  the  bankrupt  Act 
of  Aug.  19,  1841,  there  was  no  appeal  to  this 
court  But  this  decision  rested  entirely  upon  the 
construction  of  its  various  provisions,  showing 
that  its  proceedings  were  to  be  conducted  in  a 
summary  manner.  The  jurisdictional  clause  de- 
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clared  that  they  were  to  "be  exercised  sum- 
marily, in  the  nature  of  summary  proceedings 
in  equity. " 

NeUon  v.  Garland,  1  How.,  265;  Bu  parte 
Bk.  ofN.  0.,  8  How.,  817. 

There  are  no  such  provisions  in  the  present 
Bankrupt  Act.  On  the  contrary,  the  most  am- 
ple provisions  are  made  for  appeals  and  writs 
of  error  from  the  district  to  the  circuit  courts 
(8th  sec.),  while  by  another  section  the  circuit 
court  is  vested  with  a  general  superintendence 
and  jurisdiction  of  all  questions  and  cases  aris- 
ing under  this  Act;  and  except  when  provision 
is  otherwise  made,  may,  upon  bill,  petition  or 
other  process  of  any  party  aggrieved,  hear  and 
determine  the  case  in  a  court  of  equity,  and 
these  powers  and  duties  may  be  exercised, 
either  by  the  said  court  or  any  justice  thereof, 
in  term  time  or  vacation."  14  Stat,  at  L.,  518. 

The  revisory  power  of  the  circuit  court  was 
thus,  in  one  form  or  another,  extended  over  the 
whole  matter  confided  to  the  lurisdiction  of  the 
district  court,  and  if  the  Act  had  been  silent  as 
to  an  appeal  to  this  court  from  the  circuit  court, 
it  would  have  been  maintainable  under  the 
Acts  of  1789  and  1808.  Ex  parte  Zdlner,  9 
Wall..  246  (76  U.  8.,  XIX.,  666). 

But  the  Act  is  not  silent.  The  9th  section  de- 
clares that  no  appeal  or  writ  of  error  shall  be 
allowed  in  any  case  from  the  circuit  to  the  Su- 
preme Ourt.  unless  the  matter  in  dispute  shall 
exceed  |2.000. 

The  10th  section  authorizes  this  court  to  make 
rules  to  regulate  the  practice  and  procedure 
upon  appeals. 

It  is,  therefore,  evident  that  Congress  assumed 
that  appeals  would  be  taken  from  the  circuit 
court  and  contented  itself  with  alone  regulat- 
ing the  amount  which  gave  the  jurisdiction. 

If,  therefore,  the  decree  is  final  and  the 
amount  in  controversy  exceeds  $2,000,  the  ap- 
peal is  well  taken. 

The  district  court,  by  its  judgment,  had  taken 
from  the  administrators  appointed  by  the  laws 
of  the  State,  an  estate  worth  many  hundred 
thousand  dollars.  The  administrators  had  a 
personal  interest  in  their  salaries  of  $8,000  per 
annum,  of  which  they  were  deprived.  This 
judgment  was  afiirmed  by  the  decree  of  the  cir- 
cuit court,  and  the  richts  set  up  in  the  petition 
of  review  were  deniea. 

A  decree  which  changes  and  transfers  the 
right  of  property  in  litigation,  is  a  final  decree; 
for  if  otherwise,  irreparable  injury  would  be 
incurred  before  redress  could  be  had. 
Dean  v.  iV<;i«w,  improperly  reported  as  Thomp- 
9on  V.  Dean.  7  Wall.,  845  (74  U.  S.,  XIX.,  95). 

It  is  urged  by  Mr.  Cushing  that  no  appeal 
lies  in  this  case,  because  the  matter  was  bKBiore 
the  circuit  judge  by  petition  invoking  the  special 
revisory  jurisaiction. 

That  is:  no  appeal  lies,  though  it  be  admit- 
ted that  the  decree  is  final  and  that  the  amount 
in  controversy  exceeds  $'3,000;  because  the  case 
was  not  carried  from  the  district  court  in  the 
form  of  an  appeal  or  writ  of  error,  under  the 
8th  section. 

But  it  is  a  mistake  to  suppose  that  the  appel- 
late power  is  confined  to  any  particular  form. 
It  is  ordinarily  exercised  by  appeal  or  writ  of 
error.  In  many  cases  under  statute,  it  is  done 
by  a  certificate  of  division — or  the  Legislature 
may  provide  that  it  should  be  exercised  by  eer- 
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tiarari,  petition  for  review,  or  by  any  other 
process  deemed  convenient 

It  is  further  objected  that  no  appeal  lies  when 
the  special  jurisdiction  is  exercised,  because  it 
Is  provided  that  the  decree  may  be  rendered  by 
the  court  or  by  any  justice  thereof,  in  term  time 
or  vacation. 

Terms  of  court  are  the  arbitrary  creations  of 
statute,  which  may  be  modified  or  abolished  by 
statute. 

Is  it  any  less  the  exercise  of  judicial  power 
to  decide  a  case  in  vacation?  If  this  judicial 
power  be  exercised  by  a  subordinate  tribunal, 
what  is  there  in  the  nature  of  things,  which 
should  free  it  from  the  supervision  of  the  supe- 
rior court?  If  there  be  a  lack  of  formality  in  the 
discharge  of  Judicial  functions  in  vacation,  it 
would  seem  to  be  more,  not  less,  important  that 
such  proceeding  should  be  reviewed  by  the 
supenor  court. 

Much  reliance  is  placed  upon  an  expression 
wrenched  from  the  opinion  in  U.  8.  v.  Nourte, 
6  Pet,  470.  '*  From  a  decision  of  the  district 
judge,  out  of  court,  how  could  the  government 
appeal  to  the  circuit  court?" 

This  is  said  by  way  of  illustration  or  argu- 
ment. The  court  had  already  decided  the  point 
in  issue,  to  wit:  that,  by  the  true  construction 
of  the  Act  of  1820,  the  government  was  excluded 
from  the  right  of  appeal. 

Whether  the  right  of  appeal  exists  in  a  given 
case,  is  one  purely  of  statutory  construction; 
and  the  question  now  before  the  court  is, 
whether  the  powers  conferred  by  the  2d  section 
of  the  Bankrupt  Act  in  the  circuit  court,  are 
withdrawn  from  the  supervisory  Jurisdiction  of 
tills  court,  because  of  the  provision  that  ''  the 
powers  and  duties  hereby  granted  may  be  exer- 
cised either  by  said  court,  or  by  any  justice 
thereof,  in  term  time  or  vacation. 

ifr.  Justice  CliflTord  delivered  the  opinion 
of  the  court: 

Exclusive  original  jurisdiction,  in  all  mat- 
ters and  proceedings  in  bankruptcy,  is  conferred 
by  the  Acts  of  Congress  upon  the  district 
courts,  but  in  case  of  a  vacancy  in  the  office  of 
a  district  judge,  or  in  case  the  district  judge 
shall,  from  sickness,  absence,  or  other  disability 
be  unable  to  act,  the  circuit  judge  may  make 
all  necessary  rules  and  orders  preparatory  to 
the  final  hearing,  and  cause  the  same  to  be  en- 
tered or  issued,  as  the  case  may  require,  by  the 
clerk  of  the  district  court.  14  Stat  at  L.,  517; 
16  Stat,  at  L.,  174. 

Certain  occurrences,  during  the  late  civil 
war,  so  crippled  the  resources  of  the  Bank  of 
Louisiana  that  the  directors  became  unable  to 
comply  with  the  requisitions  of  their  charter. 
Pro^edings  were  accordingly  instituted  by  the 
Attorney  General  of  the  State,  under  the  Act 
"To  provide  for  the  liquidation  of  banks,'' in 
the  proper  court  of  the  State,  to  forfeit  the 
charter  of  the  Bank,  and  on  the  20th  day  of 
May,  1868,  a  decree  was  entered  in  the  case 
that  the  charter  of  the  Bank  be  declared  for- 
feited, and  that  its  affairs  be  liquidated  accord- 
ingto  law. 

Pursuant  to  that  decree  the  appellants  were 
appointed  commissioners  for  that  purpose,  and 
the  record  shows  that  they  accepted  the  trust, 
that  they  took  the  required  oaths,  that  they  gave 
the  necessary  bonds,  that  they  entered  upon 
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the  diflcharffe  of  their  duties,  and  that  they  con- 
tinued to  administer  the  affairs  of  the  bank  until 
the  20th  of  May  of  the  following  year,  when  the 
appellees. or  the  first  three  named, filed  a  petition 
in  the  district  court  for  that  district,  praying 
that  the  bank  and  the  said  commissioners,  in 
their  character  as  such,  might  be  declared  a 
bankrupt,  and  that  a  warrant  miffht  issue  to 
take  possession  of  the  estate  of  the  oank  in  the 
hands  of  the  commissioners. 

They  represented  in  their  petition  that  the 
bank  and  the  commissioners  had  each,  within 
six  months  preceding  the  date  of  the  petition, 
committed  an  act  of  bankruptcy,  that  the  cor- 
poration bad  for  a  long  time  suspended  payment 
of  its  commercial  paper,  and  that  the  commis- 
sioners had,  within  the  same  period,  made  cer- 
tain payments,  and  transferred  ceriain  assets  of 
the  bank  in  payment  of  its  debts,  with  intent 
to  give  a  preference  to  certain  creditors  of  the 
bank.  Special  reference  to  the  supplemental 
petition  is  unnecessary,  as  the  representations 
of  the  petition  are  substantially  the  same,  and 
the  two  were  heard  together  in  the  court  below. 

Three  several  injunctions  were  granted  in 
the  case  by  the  district  judge  sitting  in  bank- 
ruptcy, and  on  the  11th  of  January,  1870,  the 
district  court  entered  a  decree  that  the  bank  was 
a  bankrupt  Within  ten  days  from  the  date  of 
the  decree,  a  petition  for  a  review  of  those  or- 
ders and  decrees  was  filed  by  the  commissioners 
in  the  circtfit  court,  under  the  2d  section  of 
the  Bankrupt  Act,  and  the  circuit  court  having 
first  heard  the  parties,  on  the  2d  of  March,  iSlff, 
entered  a  decree  affirming  the  orders  and  de- 
crees of  the  district  court.  Application  was 
immediately  made  by  the  commissioners  for  an 
app)eal  to  this  court,  which  was  refused  by  the 
circuit  judge,  but  it  was  ultimately  granted  by 
one  of  the  associate  justices  of  this  court,  more 
than  ten  days,  however,  subsequent  to  the  date 
of  the  decree  of  the  circuit  court. 

Seasonable  application  for  the  appeal  having 
been  made  and  a  sufficient  bond  tendered,  the 
appellants  contended,  and  still  contend,  that 
the  appeal  as  subsequently  allowed  operated  as 
a  supersedeas  from  the  date  of  the  first  appli- 
cation. Different  views,  however,  were  enter- 
tained by  the  district  judge,  and  on  the  29th  of 
March,  1870,  he  passed  an  order  directing  the 
Marshal  to  resume  possession  of  all  such  portion 
of  the  assets  of  the  bank  as  he  had  surrendered 
to  the  commissioners. 

Dissatisfied  with  that  order  the  commissioners 
applied  to  the  associate  justice  of  this  court  as- 
signed to  that  circuit  to  vacate  that  order  and 
to  enforce  the  supersedes  supposed  to  have 
l)een  created  by  the  appeal  as  allowed  in  pur- 
suance of  the  last  application.  His  opinion  was 
that  the  appeal,  as  allowed,  related  back  to 
the  date  of  the  original  application  for  the 
same  to  the  circuit  judge,  and  that  it  operated 
as  a  supersedeas,  the  same  as  it  would  have 
done  if  it  had  been  granted  within  ten  days 
from  the  date  of  the  decree  dismissing  the 
petition  for  a  review  and  affirming  the  decree 
adjudging  the  corporation  a  bankrupt. 

Influenced  by  those  views  he  made  a  de- 
cree that  all  the  orders  in  the  cause  subsequent 
to  the  21st  of  January,  1870,  should  be  vacated 
and  annulled,  leaving  the  in  1  unction  of  that 
date  granted  by  the  circuit  jndge  in  full  force. 
Certain  otlier  orders,  never&eless,  were  subse- 
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quenlly  made  by  the  district  Judge;  as,  for  ex- 
ample, he  passed  an  order  for  the  appoinlment 
of  receivers,  aod  another  giving  the  appointees 
authority  to  pay  rents,  expenses,  and  charges 
iDcurreci  by  them  out  of  the  funds  of  the  bank. 
*  Special  objection  is  made  bv  the  appellants  to 
those  orders  as  forbidden  by  the  supersedeas, 
but  the  main  purpose  of  the  appeal  when 
taken  was  to  reverse  the  decree  of  the  circuit 
court  affirming  the  decree  of  the  district  court, 
and  dismissing  their  petition  praying  for  a  re- 
versal of  that  decree. 

Since  the  appeal  was  entered  the  appellees 
have  filed  a  motion  to  dismiss  the  same,  upon 
the  ground  that  no  appeal  lies  to  this  court 
from  a  decree  of  the  cu*cuit  court  rendered  in 
the  exercise  of  the  special  jurisdiction  conferred 
upon  that  court  by  the  first  clause  of  the  2d 
flection  of  the  Bankrupt  Act.  14  Stat,  at  L.,  518. 
Circuit  courts  have  a  general  superintendence 
and  jurisdiction,  by  virtue  of  that  clause,  of  all 
cases  and  questions  arising  under  that  Act, 
iwithin  and  for  the  districts  where  the  proceed- 
ings in  bankruptcy  are  pending,  and  the  pro- 
vision is,  that  those  courts  may,  upon  bill,  pe- 
tition or  other  proper  process,  of  any  party  ag- 
grieved, except  when  special  provision  is  oth- 
erwise made,  hear  and  determine  the  case  (as) 
in  a  court  of  equitv,  but  the  next  clause  of  the 
same  section  provides  that  the  powers  and  juris- 
diction thereby  granted  may  be  exerciBed  either 
by  said  court  or  by  any  justice  thereof,  in  term 
time  or  vacation,  and  neither  of  the  two  clauses 
makes  any  provision  for  an  appeal  in  any  such 
cai!e  to  this  court,  whether  the  case  or  question 
presented  or  involved  in  the  bill,  petition  or 
other  proper  process  is  submitted  to  the  court 
or  to  a  justice  thereof,  or  whether  the  case  or 
<|uestion  is  heard  or  determined  in  vacation  or 
in  term  time. 

Apart  from  these  two  provisions,  the  third 
clause  of  the  section  provides  that  circuit  courts 
shall  also  have  concurrent  jurisdiction  with  the 
district  courts  of  all  suits  at  law  or  in  equity 
which  may  or  shall  be  brought  by  the  assignee 
in  bankruptcy  against  any  person  claiming  an 
adverse  interest,  or  by  such  person  against  such 
assignee  touching  any  property  or  rights  of 
property  of  such  bankrupt  transferable  to  or 
vested  in  such  assignee. 

Controversies,  in  order  that  they  may  be  cog- 
nizable under  that  clause  of  the  section,  either 
in  the  circuit  or  district  court,  must  have  re- 
spect to  some  property  or  rights  of  property  of 
the  bankrupt  transferable  to  or  vested  in  such 
assignee,  and  the  suit,  whether  it  be  a  suit  at 
law  or  in  equity,  must  be  in  the  name  of  one 
of  the  two  parties  described  in  that  clause  and 
against  the  other.  All  three  of  those  conditions 
must  concur  to  give  the  jurisdiction,  but  where 
they  all  concur,  the  party  suing  may,  at  his 
election,  commence  his  suit  either  in  the  circuit 
or  district  court,  and  if  in  the  latter,  it  is  clear 
that  the  case,  when  it  has  proceeded  to  final 
Judgment  or  decree,  may  be  removed  into  the 
dJTCuit  court  for  re-examination  by  writ  of 
error,  if  it  was  an  action  at  law,  or  by  appeal  if 
it  was  a  suit  in  equity,  provided  the  debt  or 
damage  churned  amounts  to  more  than  $600, 
and  Uie  writ  of  error  is  seasonably  sued  out 
and  the  plaintiff  in  error  complies  "*  with  the 
statutes  regulating  the  granting  of  such  suits," 
or  the  appod  is  claimed  and  the  required  notices 
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are  given  within  ten  days  from  the  judgment 
or  decree.     14  Stat,  at  L.,  530. 

Such  a  suit,  however,  by  or  against  such 
assignee,  or  by  or  against  any  person  claiming 
an  adverse  interest  in  any  such  property  or 
rights  of  property,  cannot  be  maintained  in  any 
court  whatsoever  unless  the  same  shall  be 
brought  within  two  years  from  the  time  the 
cause  of  action  for  or  against  such  ai^signee 
accrued ;  which  shows  very  satisfactorily  that 
the  jurisdiction  conferred  by  the  third  clause 
is  other  and  different  from  the  special  jurisdic- 
tion and  superintendence  described  in  the  first 
clause  of  the  section. 

Where  such  a  suit  between  such  parties, 
touching  such  subject-matter,  proceeds  in  a 
circuit  court  to  a  final  judgment  or  decree,  and 
the  debt  or  damage  claimed,  or  the  matter  in 
dispute,  exceeds  the  sum  or  value  of  $2,000, 
exclusive  of  costs,  no  doubt  is  entertained  that 
the  judgment  or  decree  may  be  removed  into 
this  court  for  re-examination  by  writ  of  error, 
if  the  judgment  was  rendered  in  a  civil  action, 
or  by  appeal  if  the  decree  was  entered  in  a  suit 
in  equity,  as  in  other  similar  cases  falling  with- 
in the  appellate  jurisdiction  of  this  court.  14 
Stat,  at  L..  521 :  1  Stat,  at  L.,  84. 

Creditors  whose  claims  are  wholly  or  in  part 
rejected,  may  appeal  from  the  decision  of  the 
district  court  to  the  circuit  court  of  the  same 
district,  if  the  appeal  is  claimed  and  the  re- 
quired notices  are  given  within  ten  days  from 
the  entry  of  the  decree  or  decision,  but' the  ap- 
pellant in  such  a  case  is  re(]uired  to  file  in  the 
clerk's  office  a  statement  m  writing  of  his 
claim,  setting  forth  the  same  substantially  as  in 
a  declaration  for  the  same  cause  of  action  at 
law,  and  the  assignee  is  required  to  plead  or 
answer  thereto  in  like  manner,  and  like  pro- 
ceedings shall  thereupon  be  had  as  in  an  action 
at  law,  except  that  no  execution  shall  be 
awarded  against  the  assignee  for  the  amount  of 
the  debt  found  due  to  the  creditor. 

Assignees,  also,  who  are  dissatisfied  with  the 
allowance  of  a  claim  preferred  by  a  creditor, 
may  also  appeal  from  the  decision  of  tlie  dis- 
trict court  to  the  circuit  court  of  the  same  dis- 
trict, at  any  time  within  ten  days  from  the  entry 
of  the  decree  or  decision,  but  it  is  certain  that 
neither  the  creditor  nor  the  assignee  can  appeal 
to  ti^is  court  from  the  decree  of  the  circuit 
court  in  such  a  case,  as  the  express  enactment 
is  that  the  final  judgment  of  the  court  shall  be 
conclusive,  and  that  the  list  of  debts  shall,  if 
necessary,  be  altered  to  conform  thereto. 

Confirmation  of  that  view  is  also  derived 
from  the  succeeding  clause  in  the  24th  section 
of  the  Act,  which  provides  that  the  prevailing 
party  shall  be  entitled  to  costs,  and  that  the 
costs,  if  they  are  recovered  against  the  assignee, 
shall  be  allowed  out  of  the  estate  of  the  bank- 
rupt.    14  Stat,  at  L.,  528. 

Authority  is  also  given  to  any  creditor  oppos- 
ing the  discharge  of  a  bankrupt  to  file  a  specifica- 
tion in  writing  of  the  grounds  of  his  opposition, 
and  the  court  in  such  a  case  may.  in  its  discre- 
tion, order  any  question  of  fact  so  presented  to 
be  tried  at  a  stated  session  of  the  district  court; 
and  the  better  opinion,  perhaps,  is  that  the  trial 
contemplated  by  the  section,  if  ordered,  is  a 
trial  by  jury.  14  Stat,  at  L.,  532;  Oordan  v. 
SeaU,  2  Bank.  Reg.,  28;  In  re  Eidom,  3  Bank. 
Keg.,  89;  In  re  uiwson,  2  Bank.  Iteg.,  125. 
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Debts  contracted  by  a  debtor  and  provable 
under  the  Bankrupt  Act,  if  the  same  amount 
to  |350.  authorize  the  creditor  or  creditors  to 
file  a  petition  praying  that  the  debtor  may  be 
adjudged  a  banlLrupt,  and  the  40th  section  of 
the  same  Act  provides  that,  upon  the  filing  of 
the  petition,  if  it  appears  that  sufficient  grounds 
exist  tiberefor,  the  court  shall  direct  the  entry 
of  an  order  requiring  the  debtor  to  appear  and 
show  cause,  at  a  court  of  bankruptcy  to  be  hold- 
en  at  a  time  specified  in  the  order,  why  the 
prayer  of  the  petition  should  not  be  granted. 
Prior  to  the  return  day  of  the  order,  it  is  re- 
quired that  notice  shall  be  given  to  the  debtor, 
and  the  provision  is  that  the  court  shall,  if  the 
debtor  so  demand  on  the  same  day,  order  a  trial 
by  Jury,  at  the  first  term  of  the  court  at  which 
a  jury  shall  be  in  attendance,  to  ascertain  the 
fact  of  such  idleged  bankruptcy.  14  Stat,  at 
L.,  587. 

Appellate  jurisdiction,  in  its  strictest  sense, 
as  exercised  under  the  Judiciary  Act.  is  cer- 
tainly conferred  upon  the  circuit  courts  in 
four  classes  of  cases  by  the  express  words  of 
the  Bankrupt  Act,  without  any  resort  to  con- 
struction: (1)  By  appeal  from  the  final  decree 
of  the  district  courts  in  suits  in  equity  com- 
menced and  prosecuted  in  the  district  courts  by 
virtue  of  the  jurisdiction  created  by  the  third 
clause  of  the  2d  section  of  the  Act.  (2)  By 
writs  of  error  sued  out  to  the  district  court  in 
civil  actions  finally  decided  bv  the  district 
courts,  in  the  exercise  of  jurisdiction  created 
by  the  same  clause  of  that  section.  (3)  By  ap- 
peal from  the  decisions  of  the  district  courts 
rejecting  wholly  or  in  part  the  claim  of  a 
creditor,  as  provided  in  the  8th  section  of  the 
Act.  (4)  By  appeal  from  the  decisions  of  the 
district  courts  allowing  such  a  claim  when  the 
same  is  opposed  by  the  assignee. 

Appeals  from  the  district  courts  to  the  cir- 
cuit courts  are  not  allowed  in  any  case  unless 
the  appeal  is  claimed  and  notice  given  thereof 
to  the  clerk  of  the  district  court,  to  be  entered 
in  the  record  of  Che  proceedings,  and  also  to 
the  assignee,  creditor,  or  the  proper  party  in 
equitv,  within  ten  days  from  the  date  of  the 
decision  or  decree,  nor  unless  the  appellant,  at 
the  time  of  claiming  the  same,  also  gives  bond 
in  the  manner  required  bv  law  in  case  of  such 
an  appeal  from  a  subordinate  to  an  appellate 
tribunal. 

Whether  a  writ  of  error  will  lie  from  the  cir- 
cuit court  to  the  district  court  where  the  debtor 
opposes  the  petition  that  he  may  be  adjudged  a 
bankrupt,  and  the  question  whether  he  has 
committed  an  act  of  bankruptcy  is  tried  by  a 
jury,  as  provided  in  the  41st  section  of  the  Act, 
18  not  a  question  involved  in  the  case  before  the 
court.  !Nor  is  the  question  presented  in  the 
case  whether  a  writ  of  error  will  lie  from  the 
circuit  court  to  the  district  court  where  an  is- 
sue of  fact  is  framed,  as  provided  in  the  81st 
section  of  the  Act,  and  the  same  is  tried  by  a 
jurv  at  a  stated  session  of  the  district  court. 

Bufflce  it  to  say  at  this  time  that  such  cases, 
when  tried  by  a  Jury,  if  the  cireuit  court  has 
any  Jurisdiction  upon  the  subject,  must  be  re- 
moved into  the  circuit  court  by  a  writ  of  error, 
as  thev,  when  tried  b^  a  Jury,  are  excluded 
from  the  special  Jurisdiction  conferred  in  the 
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first  clause  of  the  section,  bv  the  very  words  of 
the  clause.  Where  "  special  provision  is  other* 
wise  made  "  the  case  is  excluded  from  the  gen- 
eral superintendence  and  Jurisdiction  of  the  cir- 
cuit court  by  the  exception  introduced,  as  a  ly- 
renthesis,  into  the  boay  of  that  part  of  the  sec- 
tion. 

Special  provision  is  made  in  such  cases,  with- 
in the  meaning  of  that  exception,  when  the 
case  is  tried  by  a  Jury,  and  there  is  not  a  word 
in  the  Act  having  the  slightest  tendency  to 
show  that  Congress  intended  that  a  fact  found 
by  a  jury  in  a  district  court  should  be  re-exam- 
ined m  a  summary  way  by  the  cireuit  court, 
and  it  is  not  pretended  that  a  party  may  appeal 
and  be  entitled  to  a  second  trial  by  Jury,  unless 
the  first  verdict  is  set  aside  for  error  of  law. 
Such  cases  may  be  tried  by  the  district  court 
without  a  lury,  and  in  that  event  no  doubt  is 
entertained  that  the  case  is  within  the  supervis- 
ory Jurisdiction  of  the  circuit  court. 

Due  notice  was  given  to  the  bank  of  the  peti- 
tion filed  in  the  circuit  court  that  the  corporation 
should  be  adjudged  a  bankrupt,  and  the  com- 
missioners, as  the  legal  representatives  of  the 
bank,  appeared  and  made  defense,  but  they 
did  not  demand  in  writing,  or  otherwise,  atrial 
by  Jury,  and  the  case  was  heard  and  determined 
by  the  court.  Subsequent  to  the  decree  ad- 
Judging  the  bank  a  bankrupt,  the  comndsnon- 
ers  presented  a  petition  to  the  circuit  Judge, 
praying  for  a  reversal  of  that  decree,  by  virtue 
of  tne  special  Jurisdicdon  conferred  upon  the 
circuit  court  in  the  first  clause  of  the  2d  section 
of  the  Bankrupt  Act,  and  the  petition  was  heard 
at  chambers,  and  a  decree  was  entered  dismiss- 
ing the  petition,  and  affirming  the  decree  of 
the  district  court. 

Independent  of  the  Bankrupt  Act  the  district 
courts  possess  no  equity  Jurisdiction  whatever,  as 
the  previous  legislation  of  Congress  conferred  no 
such  authority  upon  those  courts  since  the  prior 
Bankrupt  Act  was  repealed.  Ex  parte  Christy, 
8  How.,  p.  811.  Whatever  Jurisdiction,  there- 
fore, they  possess  in  that  behalf  is  wholly 
derived  from  the  Bankrupt  Act  now  in 
force. 

Undoubtedly,  the  Jurisdiction  conferred  by 
the  third  clause  of  the  2d  section  is  of  the  same 
character  as  that  conferrred  upon  the  circuit 
courts  by  the  1  Ith  section  of  the  Judiciary  Act 
(1  Stat,  at  L.,78),  and  it  follows  that  final  Judg- 
ments in  civil  actions  and  final  decrees  in  suits 
in  equity  rendered  in  such  cases,  where  the 
sum  or  value  exceeds  |2,000,  exclusive  of  costs, 
may  be  re-examhied  in  this  court  when  prop- 
erly removed  here  by  writ  of  error  or  appeal, 
as  required  by  existing  laws. 

Concurrent  jurisdiction  with  the  district 
courts  of  all  suits  at  law  or  in  eouity  are  tlie 
words  of  that  clause,  showing  conclusivelv  that 
the  jurisdiction  intended  to  he  conferred  Is  the 
regular  lurisdiction  between  party  and  party, 
as  described  in  the  Judiciary  Act  and  the  id 
article  of  the  Constitution. 

Cases  arising  under  that  clause,  where  the 
amount  is  sufficient,  are  plainly  within  the  9th 
section  of  the  Bankrupt  Act,  and  as  such  may 
be  removed  here  for  re-examination,  but  the 
revision  contemplated  by  the  fint  clause  is  evi- 
dently of  a  special  and  summary  cluuracter,8ub- 

78  V.  8. 


1870. 


DowB  V.  Chicago. 


lOa-112 


stantially  the  same  as  that  given  In  the  prior 
Bankrupt  Act,  as  sufficiently  appears  from  the 
words  "general  superintendence,"  preceding 
and  qualuying  the  word  "jurisdiction/*  ana 
more  clearly  from  the  fact  tfaiat  the  Jurisdiction 
extends  to  mere  questions  as  contradistinguished 
from  judgments  or  decrees  as  well  as  to  cases, 
showing  that  it  includes  the  latter  as  well  as  the 
former,  and  that  the  jurisdiction  may  be  exer- 
cised in  chambers  as  well  as  in  court,  and  in 
vacation  as  well  as  in  term  time. 

Much  stress  was  laid,  in  argument  in  support 
of  the  theory  thai  an  appeal  will  lie  to  this 
court  from  a  decision  of  the  circuit  court  ren- 
dered under  the  first  clause  of  the  2d  section, 
upon  the  fact  that  the  case  or  question,  as 
therein  provided,  may  be  heard  and  deter- 
mined in  a  court  of  equity,  as  the  phrase  reads 
in  the  printed  volume  of  the  Statutes  at  Large; 
but  that  phrase,  even  if  correctly  printed,  must 
be  read  and  considered  in  connection  with  the 
succeeding  clause,  and  when  so  read  and  con- 
sidered it  18  plain  that  the  meaning  is  the  same 
as  it  would  be  if  it  read  "  as  a  court  of  equity," 
or  "as  in  a  court  of  equity;'*  that  it  merely 
prescribea  the  rule  of  decision  bjr  which  the 
court  is  to  be  governed,  and  that  it  is  entirely 
consistent  with  the  subsequent  clause  before  re- 
ferred to,  which  provides  that  the  case  or  ques- 
tion may  be  heard  and  determined  by  a  justice 
of  the  court  as  well  as  by  the  court,  and  in  va- 
cation as  well  as  in  term  time,  which  is  pal- 
pably inconsistent  with  the  theory  that  Con- 
peaa  intended  that  an  appeal  from  the  decis- 
ion of  any  case  or  question  under  the  first 
clause  should  be  allowed  to  this  court. 

But  the  phrase  "  hear  and  determine  the  case 
in  a  court  of  equity,"  as  printed  in  the  four- 
teeoth  volume  of  the  Statutes  at  Large,  is  er- 
rcmeously  transcribed  from  the  Act  of  Congress 
as  it  passed  the  two  Houses  and  was  approved 
by  the  President.  Correctly  transcribed  it  reads 
"  hear  and  determine  the  case  as  io  a  court  of 
equity,  '*  which  shows  without  any  resort  to  con- 
struction that  all  Congress  intended  by  the 
phrase  was,  to  prescribe  the  rule  of  decision, 
whether  it  was  made  in  court  or  at  chambers 
or  in  term  time  or  vacation. 

Decrees  in  equity,  in  order  that  they  may  be 
reexamined  in  this  court,  must  be  final  decrees 
rendered  in  term  time,  as  contradistinguished 
from  mere  interlocutory  decrees  or  orders  which 
may  be  entered  at  chambers,  or,  if  entered  in 
cotut,  are  still  subject  to  revision  at  the  final 
hearing. 

Adopt  the  theory  of  the  appellees  and  the 
proceedings  in  bankruptcy  might  be  protracted 
mdefinitely,  as  every  question  arising  in  the 
courts  may  be  transferred  first  to  the  circuit 
court  and  then  t<^ttiis  court,  which  would  tend 
very  largely  to  defeat  all  the  beneficent  pur- 
poses of  the  Banlu'upt  Act. 

thr  thste  reasons  the  appealiedumUaedfor  (he 
^danl  cfjurimUcUon. 


S.  C.-6  Bank.  Reir.,  1. 

Clted-12  Wall.,  454;  14  Wall«431;  15  Wall.,  638; 
16  Wall.,»r,  »Q.  654,  566;  19  Wall., 282,  2H3,  285 ;  20 
Wall.,  178;  23  WaU..  160. 2S8 ;  08  U.  S.,  348, 861 ;  08  U. 
8.,  28, 77.  ^MO.  972»  373 ;  3  Cliff.,  657 :  17  Blatohf .,  406 ;  6 
Ben^  tff ;  aS  Dill.,  660;  0  Bank.  Keg., »»,  294, 297;  11 
Bank.  Beff..  103,  421;  12  Bank.  Keg:.,  179:  18  Bank. 
B«V.,  524714  Bank.  Beg.,  307 ;  15  Bank.  Eteg .,  422 ;  2 
Wood,  557. 
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DAVID  D0W8,  Appt, 
e. 
THE  CITY  OF  CHICAGO,  A.  H.  HEALD, 
Collector,  etc.,  THE  UNION  NATIONAL 
BANK  OP  CHICAGO; 

AND 

THE  UNION  NATIONAL  BANK  OP  CHIC- 
AGO, Appt,, 
e. 
DAVID  DOWS,  THE  CITY  OF  CHICAGO 
AUD  A.  H.  HEALD,  Collector,  etc. 

(See  8.  C 11  Wall.,  lOS-lUJ 

BiU  to  restrain  eoUeetion  of  tax,  not  maintainable 
— unless  it  also  presents  some  ground  of  equi- 
table jurisdiction — erosS'bill,  when  dismissed, 

A  bill  In  equity,  to  restrain  the  colleotion  of  a 
tax,  win  not  be  sustained,  on  the  ground  alone  that 
the  tax  was  illegal. 

It  must  appear.  In  addition,  that  the  enforcement 
of  the  tax  would  lead  to  a  mukiplloity  of  suits,  or 
produce  irreparable  injury,  or  throw  a  cloud  upon 
title. 

A  cross-bill,  although  sustainable,  if  it  were  an 
original  bill,  must  be  dismissed  if  the  original  bill  is. 

[No8.  409,  410.] 
Sulmitted  Feb.  6,  1871.    Bedded  Feb,  jf7, 1871, 

APPEALS  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Northern  District  of  Il- 
linois. 

The  bill  in  this  case  was  filed  in  the  court  be- 
low, by  the  appellant,  Dows,  to  restrain  the  col- 
lection of  a  certain  tax.  A  cross-bill  was  filed 
by  the  Union  National  Bank,  one  of  the  re- 
spondents. That  court  having  entered  a  decree 
dismissing  both  the  original  bill  and  the  cross- 
bill, the  complainants  in  each  of  said  bills  took 
their  appeals  to  this  court. 

The  case  is  sufficiently  stated  in  the  opinion 
of  the  court. 

Messrs.  MdmUe  W.  FuUer,  Mattocks  d:  Mason 
and  James  H.  Roberts,  for  appellants. 

Mr.  M.  F.  Tnleyt  for  appellees. 

Mr.  Justice  Field  delivered  the  opinion  of 
the  court: 

This  is  a  suit  in  equity,  to  restrain  the  collec- 
tion of  a  tax  levied  by  the  City  of  Chicago  up- 
on shares  of  the  capital  stock  of  the  Union  Na- 
tional Bank  of  Chicago,  owned  by  the  com- 
plainant. The  Bank  was  organized  andf  is  do- 
ing business  in  the  City  of  Chicago,  under  the 
General  Banking  Act  of  Congress,  and  the  com - 

NoTB.— H7i«n  an  injunction  to  restrain  the  eoUee- 
tion of  a  tax  wiU  he  granted. 

Bqulty  has  no  Jurisdiction  to  restrain  the  collec- 
tion of  a  persoou  tax,  even  conceding  it  to  be  ille- 
gal ;  the  ordinary  legal  remedies  being  ample  for 
the  party's  protection.  Toungblood  v.  Sexton,  88 
Mich.,  406 ;  S.  C.  20  Am.  Rep.,  (B4 ;  Williams  v.  De- 
troit, 2  Mich.,  560;  Henry  v.  6regory«29  Mich.,  68: 
Brewer  v.  Springfield,  07  Mass.,  Iw ;  Durant  v.  Bat- 
on, 96  Mass.,  468 ;  Loud  v.  Charlestown,  90  Mass., 
206 :  Whiting  v.  Boston,  106  Mass,  89 ;  Hunnewell  v. 
Charlestown,  106  Mass.,  850;  Rockingham  Savings 
B'k  V.  Portsmouth,  52  N.  H..  17 ;  Dodd  v.  Hartford, 
25  Conn.,  332;  Ritter  v.  Patch,  12  Cal.,  208:  Berrl  v. 
Patch,  12  Cal.,  299 ;  Worth  v.  Payettsville,  Winst. 
Bq.  (N.  C),  70;  Van  Cott  v.  Supervisors,  18  Wis., 
247;  Green  v.  Mumford,  6  R.  I.,  472;  McCoy  v.  Chili- 
oothe,  3  Ohio,  370 ;  8.  Cm  17  Am.  Dec..  607 ;  Conley  v. 
Chedic  6  Nov.,  322;  Deane  v.  Todd,  22  Mo..  90; 
Sayre  v.  Tompkins,  28  Mo.,  448 ;  Barrow  v.  Davis. 
46  Mo.,  384 ;  AlcPike  v.  Pew.  48  Mo.,  525;  Brooklyn 
V.  Meserole,  26  Wend.,  182;  Intendant  v.  Pippin,  81 
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plaicant  is  a  citizen  and  residBnt  of  the  State 
of  New  York. 

The  principal  grounds  alleged  for  the  relief 
prayed  are,  that  there  was  in  the  tax  of  the 
shares  of  the  Bank  a  want  of  uniformity  and 
equality  with  the  tax  of  other  personal  prop- 
erty in  Illinois^  as  required  by  the  Constitution 
of  that  State ;  and  that  the  shares  of  the  Bank  fol- 
lowed the  person  of  the  owner,  and  were  incap- 
able of  having  any  other  ntus  than  that  of  his 
domicil,  and  were  not,  therefore, property  within 
the  jurisdiction  of  the  State . 

Other  objections,  relating  principally  to  the 
manner  in  which  the  tax  usts  were  prepared, 
the  want  of  notice  of  the  assessment  to  the 
complainant,  and  the  absence  of  any  deduc- 
tions for  debts,  are  also  urged,  tending  more  to 
show  irregularities  in  the  proceedings  than  in- 
validity in  the  tax. 

But  according  to  the  view  we  lake  of  this  case, 
it  is  unnecessary  to  consider  the  force  of  any  of 
the  objections  urged  by  the  appellants  to  the 
decrees  rendered.  Assuming  the  tax  to  be  il- 
legal and  void,  we  do  not  think  any  ground  is 
presented  by  the  bill  justifying  the  interposi- 
tion of  a  court  of  equity  to  enjoin  its  collection. 
The  illegality  of  the  tax  and  the  threatened 
sale  of  the  shares  for  its  pavment  constitute  of 
themselves  alone  no  ground  for  such  interposi- 
tion. There  must  be  some  special  circumstances 
attending  a  threatened  injury  of  this  kind,  dis- 
tinguishing it  from  a  common  trespass,  and 
bringing  the  case  under  some  recognized  head 
of  equity  jurisdiotion  before  the  preventive 
remedy  of  injunction  can  invoked.  It  is  upon 
taxation  that  the  several  States  chiefly  rely  to 
obtain  the  means  to  carry  on  their  respective 
governments,  and  it  is  of  the  utmost  importance 
to  all  of  them  that  the  modes  adopted  to  en- 
force the  taxes  levied  should  be  interfered  with 
as  little  as  possible.  Aq|^  delay  in  the  proceed- 
ings of  the  officers.upon  whom  the  duty  is  de- 
volved of  collecting  the  taxes,  may  derange  the 
operations  of  government,  and  thereby  cause 
serious  detriment  to  the  public. 


No  court  of  equity  will,  therefore,  allow  its 
injunction  to  issue  to  restrain  their  action,  ex- 
cept where  it  may  be  necessary  to  protect  the 
rights  of  the  citizen  whose  property  is  taxed, 
and  he  has  no  adequate  remedy  by  the  ordi- 
nary processes  of  the  law.  It  must  appear  that 
the  enforcement  of  the  tax  would  lead  to  a 
multiplicitv  of  suits,  or  produce  irreparable  in- 
jurv,  or  where  the  property  is  real  estate,  throw 
a  cloud  upon  the  title  of  tne  complainant,  be- 
fore the  aid  of  a  court  of  eauity  can  be  invoked. 
In  the  cases  where  equity  has  interfered,  in  the 
absence  of  these  circumstances,  it  will  be  found, 
upon  examination,  that  the  question  of  juris- 
diction was  not  raised,  or  was  waived.  Such 
was  the  case  of  Bk.  ofUtioa  v.  Uticat4i  Paige,  ^99, 
where  the  tax  was  ille^,  and  the  GhanceOar 
stated  that  the  complainant  had  a  complete 
remedy  at  law,  but  as  Uie  parties  submitted  them- 
selves to  the  jurisdiction  of  the  court,  he  passed 
upon  the  case  and  enjoined  the  defendants  from 
collecting  the  tax.  So  in  the  case  of  UUoa 
Mfg,  Co.  V.  Supervuors,  etc.,  1  Barb.  Ch.,  482,  a 
demurrer  to  a  bill  filed  to  restrain  an  illegal 
tax  having  been  overruled,  the  Chancellor  af- 
firmed the  ruling,  stating,  however,  that  as  no 
question  was  raised  by  counsel  respecting  the 
jurisdiction  of  the  court,  he  had  not  considered 
whether  it  was  a  proper  case  for  equitable  cog- 
nizance. 

Numerous  cases  are  found  in  the  reports 
where  jurisdiction  has  been  taken  under  simi- 
lar circumstances  and  the  collection  of  an  illegal 
tax  restrained,  but  our  attention  has  not  been 
called  to  any  well  considered  case  where  a  court 
of  equity  has  interfered  by  injunction  after  its 
jurisdiction  was  questioned,  except  upon  some 
one  of  the  special  circumstances  mentioned. 

The  decision  of  the  Court  of  Appeals  of  New 
York  in  Ueywood  v.  Buffalo,  14  N.  Y.,  684,  is 
in  conformity  with  the  views  here  expressed. 
In  thai  case  the  court  held  the  general  rule  to 
be  that  a  court  of  equity  will  not  entertain  an 
action  by  the  partv  aggrieved  for  relief  a^nst 
an  erroneous  or  illegaa  assessment,  but  said  that 


Ala.,  54S;  Baltimore  v.  Bait.  &  Ohio  R.  R.  Co.,  81 
Md.,  50;  Moors  v.  Smedley,  6  Johns.  Ch.,  28;  Sus- 
quehanna ti'k  V.  Supervisors,  25  N.  Y.,  812 ;  Hanne- 
wlnkle  V.  aeorgretown,  82  U.  8.  (15  Wall.).  547 ;  Dows 
V.  Chicago,  9uy)ra,  Conlrtt:  that  equity  will  re- 
strain collection  of  an  illoffal  tax.  Jeffersonville  v. 
Patterson,  32  1ml.,  140;  Wood  v.  Draper,  24  Barb.. 
187 ;  WiHiams  v.  Pelnny,  25  Iowa,  438. 

One  municipality  cannot  maintain  a  suit  to  re- 
strain the  collection  of  a  tax  levied  by  another. 
Nunda  v.  Chrystal  Lake,  75  111.,  811. 

An  injunction  agralnst  collecting:  a  tax  assessed  in 
the  ordinary  way,  and  unaccompanied  by  any  cir- 
eumstanccs  of  peculiar  in  jury,  will  not  lie,  although 
the  Act  authorizing:  t!ie  tax  be  unconstitutional. 
McCoy  V.  Chlllcothe,  8  Ohio,  870 :  8.  C,  17  Am.  Dec, 
607 ;  Mech's,  etc..  v.  Debolt,  1  Ohio  St..  691 ;  Gxch., 
etc.,  v.  Hines,  3  Ohio  St.,  1.  Ot^ntro,  Knowlton  v. 
Supervisors,  etc.,  9  Wis.,  410. 

Injunction  to  stay  tax  sale  of  city  lots  assessed 
by  the  City  Council  of  Cincinnati  wiU  lie  where  the 
uroceedfngrs,  though  illegal  and  void,  were  under 
legal  color  and  apparently  authorized  by  law.  Bur- 
nett v.  Cincinnati,  3  Ohio,  78;  8.  C,  17  Am.  Dec, 
5K2 ;  Culbertson  v.  Cincinnati,  16  Ohio,  574;  Jonas  v. 
Cincinnati.  18  Ohio,  318. 

A  taxpayer,  as  such,  cannot  maintain  a  suit  to  re- 
strain the  collection  of  a  tax  or  the  application  of 
the  proceeds  to  the  purposes  for  wnich  it  was 
raised.  Kilbourne  v.  St.  John,  50  N.  Y.,  21 ;  S.  C,  17 
Am.  Hep.,  291. 

A  person  lawfully  taxed  by  a  municipal  corpora- 
tion cannot  set  off  a  debt  due  him  from  the  corpo- 
ration against  the  tax:  norwlU  equity  enjoin  the 
coUcctiun  of  the  tax  till  the  debt  is  paid ;  nor  be- 
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cause  of  a  failure  to  recover  the  debt  through  tho 
ordinarv  legal  remedies ;  nor  because  of  irregulari- 
ties in  the  notice  of  time  and  place  of  sale.  Finne- 
gan  V.  City  of  Femandina,  15  Fla.,  379;  S.  C,  21  Am. 
Kep.,  292 : 2  Dutch.,  399 ;  8  Met.,  538  ;28  Vt.,  486. 

An  action  does  not  He  in  the  name  of  the  State  at 
the  relation  of  the  Attorney-Q^neralforanlniuno- 
tlon  to  restrain  the  collection  of  a  tax  levied  to  pay 
void  bonds  issued  by  a  public  (school  district)  cor- 

§  oration.  State  v.  McLaughlin,  15  Kans.,  228 ;  S.  C, 
I  Am.  Rep.,  264. 

Injunction  will  lie  to  restrain  the  ooUection  of  a 
tax  on  personal  property,  where  the  enforcement 
of  the  tax  would  lead  to  a  multiplicity  of  suits,  or 
where  the  law  authorizing  the  tax  is  illegal,  or 
where  there  is  no  means  of  recovering  back  from 
the  State  taxes  illegally  assessed.^  City  Nat'l  B'k  v. 
Paducah,  Thomp.  Nat'l  B'k  Ca.,  30D;  RrstNafl  B'k 
▼.  County  of  Douglas,  8  Dill.,  298 :  Thomp.  Nat'l 
B'k  Ca.,  m. 

Equity  will  not  enjoin  the  oolleotion  of  taxes 
for  mere  legal  irregularities  or  errors  in  the  assess- 
ment of  the  tax,  or  in  the  execution  of  the  power 
conferred  upon  taxing  officers.  To  authorize  such 
interference  the  property  must  have  been  exempt ; 
or  the  levy  without  legal  power ;  or  the  persons  im- 
posing it  unauthorized ;  or  they  must  havepro- 
coeded  fraudulently.  State  R.  R.  Taxes,  92  u .  8., 
676 ;  Moors  v.  Smedley,  6  Johns.  Ch.,  28 ;  Oreen  v. 
Mumford,  5  R.  I.,  478:  HaiTison  v.  Vines,  46  Tex., 
15;  Chicago,  etc.,  v.  Frary,  22  111.,  84;  Du  Pages  v. 
Jenks,  65  111.,  275 ;  Munson  v.  Miller,  66  111..  380 ;  Chi- 
cago, etc.,  R.  R.  Co.  v.  Cole,  75  III.,  591 ;  Messook  v. 
Supervisors,  60  Barb.,  190;  Dodd  v.  Hartford,  :» 
Conn.,  239;  Cedar  Rapids  R.  U.  Co.  v.  Ctlrroll  Co., 
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this  rule  was  subject  to  three  exceptions,  sub- 
stantially these:  where  the  enforcement  of  the 
assessment  would  lead  to  a  multiplicity  of  suits, 
or  where  it  would  produce  irreparable  injury, 
or  where  the  assessment  on  the  face  of  the  pro- 
ceedinss  was  valid,  and  extrinsic  evidence 
-would  be  required  to  show  its  inyalidtty.  When- 
ever a  case  was  made  by  the  pleadings  falling 
within  either  of  these  exceptions,  the  court  said 
that  equity  would  interfere  to  arrest  the  exces- 
sive litigation,  or  prevent  the  irreparable  in- 
Jury,  or  remove  the  cloud  upon  the  title,  but 
-would  not  interfere  where  none  of  these  cir- 
cumstances existed.  In  Susquehanna  Bk,  v. 
Broome  Co,,  25  N.  Y.,  812.  the  same  doctrine 
-was  substantially  repeated,  the  court  declaring 
that  a  bill  to  restrun  the  collection  of  a  tax 
-would  not  lie  unless  the  case  was  brought  with- 
in some  acknowledged  head  of  equity  Jurisdic- 
tion. 

The  Supreme  Court  of  Illinois  is  equally  clear 
upon  this  question.  In  the  case  of  Cook  Co.  v. 
B,  B,  Cb.,  85  III,  465,  the  subject  was  con- 
sidered, and  the  court  said  that  it  had  been 
unable  to  find  any  decision,  in  its  previous 
adjudications,  asserting  a  right  to  bring  a  bill 
to  restrain  the  collection  of  a  tax  illegally  as- 
sessed, without  regard  to  special  circumstances. 
It  concludes  an  examination  of  its  former  decis- 
ions bv  stating,  that  while  it  was  considered 
settled  that  a  court  of  equity  would  never  en- 
tertain a  bill  to  restrain  the  collection  of  a  tax, 
except  in  cases  where  the  tax  was  unauthorized 
by  law,  or  where  it  was  assessed  upon  property 
not  subject  to  taxation,  it  had  never  held  that 
jurisdiction  would  be  taken  in  these  excepted 
cases  without  special  circumstances,  showing 
that  the  collection  of  the  tax.  would  be  likely 
to  produce  irreparable  injury,  or  cause  a  multi- 
plicity of  suits. 

Upon  principle  this  must  be  the  case.  The 
equitable  powers  of  the  court  can  only  be  in- 
voked by  the  presentation  of  a  case  of  equitable 
coff:nizance.  There  can  be  no  such  case,  at 
least  in  the  Federal  Courts,  where  there  is  a 
plain  and  adequate  remedy  at  law.    And  ex- 

41  Iowa,  163;  Albany,  etc.,  Co.  v.  Auditor-Gen.,  16 
Alb.  L.  J.,  461 ;  Hannewlnkle  v.  GeorflretowD,  82  U. 
8.  (15  Wall.),  518 ;  Clintons',  etc..  Appeal,  66  Pa.  St., 
315;  O'Neal  v.  Virginia,  18  Md..  1;  Warden  v.Su- 
penriBorB,  etc.,  14  Wia.,  618;  Kelloffg  v.  Oshkoah,  14 
wis.,  6E3 ;  Macklot  v.  Davenport,  17  Iowa,  379. 

In  tbe  State  Railroad  Tax  Cases  the  Supreme 
Court  8a7t'*  We  do  not  propose  in  these  cases  to  lay 
down  any  absolute  limitation  of  the  powers  of  a 
court  of  equity  in  restralninff  the  collection  of  11- 
legtd  taxes ;  but  we  may  say  that  in  addition  to  il- 
legality, hardship  or  irregularity,  the  caso  must  be 
brougbt  within  some  of  toe  recogrnized  foundations 
of  equitable  Jurisdiction,  and  that  mere  error,  ex- 
cess in  valuation,  or  hardship,  or  injustice  of  the 
law,  or  any  grievance  which  can  be  remedied  by  a 
suit  at  law  either  before  or  after  payment  of  taxes, 
will  not  Justify  a  court  of  equity  to  interpose  by 
injunction  to  stay  collection  of  a  tax.**  State  Rail^ 
road  Tax  Cases,  92  U.  S.,  575.  They  also  lay  down, 
with  unanimity  ma  a  rule  to  flrovem  the  courts  of 
the  United  States  that  no  injunction,  preliminary 
or  final,  can  be  granted  to  stay  the  collection  of 
taxes  until  it  is  shown  that  all  the  taxes  conceded  to 
be  due,  or  that  the  court  can  see  ouffht  to  be  paid, 
or  which  can  be  shown  to  be  due  by  affidavits,  have 
been  paid,  or  tendered*  without  demanding  a  re- 
ceipt in  full.  State  Railroad  Tax  Cases,  92  U.  S., 
575,  citing  Cooley  on  Tax,  687 ;  Palmer  v.  Napoleon, 
M  Hicb.,  176 ;  Hersey  v.  Supervisors,  16  Wis.,  185 : 
Boseberry  v.  Huff,  27  Ind.«  12;Fra2er  v.  Liebon,  16 
Ohio  St.,  614 ;  Parmely  v.  R.  R.  Co.,  8  Dill.,  19  ;  see, 
also,  Taylor  v.  Thompson,  42  III.,  10 ;  Briscoe  v.  Al- 
lison, 48  111.,  291 ;  MUls  v.  Johnson,  17  Wis.,  698. 
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cept  where  the  special  circumstances  which  we 
have  mentioned  exist,  the  party  of  whom  an  il- 
legal tax  is  collected  has  oixlinarily  ample  rem- 
edy, either  by  action  against  the  officer  making 
the  collection  or  the  body  to  whom  the  tax  is 
paid.  Here  such  remedy  existed.  If  the  tax  was 
illegal,the  plaintiff  protesting  a^inst  its  enforce- 
ment might  have  had  his  action,  after  it  was 
paid,  against  the  officer  or  the  City  to  recover 
back  the  money;  or  he  might  have  prosecuted, 
either  for  his  damages.  No  irreparable  injury 
would  have  followed  to  him  from  its  collection. 
Nor  would  he  have  been  compelled  to  resort  to 
a  multiplicity  of  suits  to  determine  his  rights. 
His  entire  claim  might  have  been  embraced  in 
a  single  action. 

We  see  no  ground  for  the  interposition  of  a 
court  of  equity  which  would  not  equally  jus- 
tify such  interference  in  any  case  of  threatened 
invasion  of  real  or  personal  property. 

The  crossbill  filed  by  the  Bank  presents  dif- 
ferent features.  That  institution  insists  that  if 
it  paid  the  tax  levied  upon  the  shares  of  all  its 
numerous  stockholders  out  of  the  dividends 
upon  their  shares  in  its  hiuds,  which  it  is  re- 
quired to  do  by  the  law  of  the  State,  or  if  the 
shares  were  sold,  it  would  be  subjected  to  a 
multiplicity  of  suits  bv  the  shareholders,  and 
were  it  an  original  bill  the  jurisdiction  of  the 
court  might  be  sustained  on  that  ground.  But 
as  a  cross-bill  it  must  follow  the  fate  of  the  orig- 
inal bill. 

Deereee  ajhtned  in  both  euiU. 

Cited— 16  Wall.,  649 ;  (ffi  U.  S.,  88.  618,  614 ;  8  Biss., 
88,  80;  2  Dill.,  184,  281 ;  2  Sawy.,  614;  3  Sawy.,  26;  1 
Flipp..  478 ;  %  Flipp.,  62,  66 ;  19  Blatchf ..  182 ;  28  Wis., 
688 :  46  Cal.,  488 :  20  Am.  Rep.,  666  (3S  Mich^  400);  27 
Am.  Rep..  660,  661  (9  W.  Va.,  162):  29  Am.  Bep.,  718 
(67  Ala.,  61). 


THE  COMMONWEALTH  OF  VIRGINIA, 

Complaintf 

«. 

THE  STATE  OP  WEST  VIRGINIA. 

(See  S.  C,  11  WaU.,  »MS6.) 

Jurisdiction  of  questions  of  boundary  between  two 
8tates-^nsdietion  of  State  over  counties — of 
West  Virginia  over  Berkeley,  Jefferson  and 
Frederiek—uction  of  Congress  and  Governor. 

This  court  has  Jurisdiction  of  questions  of  bound- 
ary between  two  States  of  this  Union. 

This  Jurisdiction  is  not  defeated  because,  in  de- 
ciding that  question,  this  court  must  examine  and 
construe  compacts  or  airreements  l)otween  those 
States ;  or  because  its  decision  alf ects  the  territorial 
limits  of  the  political  Jurisdiction  and  sovereignty 
of  the  States. 

Tbe  right  of  West  Virginia  to  Jurisdiction  over 
the  Counties  of  Berkley,  Jefferson  and  Frederick 
can  only  be  maintained  by  a  valid  agreement  be- 
tween the  two  States ;  and  to  the  validity  of  such 
an  agreement,  the  consent  of  Congress  is  essential. 

There  was  an  agreement  between  the  old  State 
and  the  new,  that  the  Counties  of  Berkeley,  Jeffer- 
son and  Frederick  should  become  part  of  the  latter 
State,  subject  to  the  condition  alone  that  the  vot- 
ers of  cHiid  Counties  should  consent. 

Congress,  by  the  Act  of  Dec.  81, 1862,  consented  to 
the  admission  of  the  State  of  West  Virginia,  with 
tbe  con tmgent  boundaries  provided  for  in  its  Con- 
stitution, and  in  the  Statute  of  Virginia,  and  con- 
sented to  the  agreement  of  those  States  on  that  sub- 
ject. 

The  action  of  the  Oovemor  of  Virginia  is  con- 
clusive of  the  vote  of  such  Counties  to  become  a 
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part  of  West  Vlrfdnla,  as  between  the  States  of 
VlrFlola  and  West  Virff  Inia. 

[No.  8.    Original.] 
Argued  Feb,  IS- 16, 1871.  Decided  Mar.  6, 1871, 

BILL  in  chanceiy. 
The  bill  in  this  case  was  filed  in  this  court 
by  the  complainant,  to  establish  Jurisdiction 
over  certain  counties  claimed  as  a  part  of  West 
Yirfania.  The  Act  hereafter  referred  to  as  £x- 
hibft  I.,  passed  May  18,  1862,  contained  these 
sections: 

'*  2.  Be  it  further  enacted,  That  the  consent 
of  the  Legislature  of  Virginia  be,  and  the  same 
is  hereby  given,  that  the  Counties  of  Berkeley, 
Jefferson  and  Frederick,  shall  be  included  m 
and  form  part  of  the  State  of  West  Virginia, 
whenever  the  voters  of  said  counties  shall  ratify 
and  assent  to  the  said  Constitution,  at  an  elec- 
tion held  for  the  purpose,  at  such  time  and 
under  such  regulations  as  the  commissioners 
named  in  the  said  schedule  may  prescribe. 

8.  And  be  it  further  enacted.  That  this  Act 
shall  be  transmitted  by  theEzecuti ve  to  the  Sen- 
ators and  Representatives  of  this  €k)mmonwea]th 
in  Congress,  together  with  a  certified  original 
of  the  said  Constitution  and  schedule,  ana  the 
said  Senators  and  Representatives  are  hereby 
requested  to  use  their  endeavors  to  obtain  the 
consent  of  Congress  to  the  admission  of  the 
State  of  West  Virrinia  into  the  Union." 

The  Act,  called  Exhibit  IL,  passed  Jan.  81, 
1862.  after  providing  for  an  election  in  Berke- 
ley County  and  minutely  providing  for  its  regu- 
lation and  returns,  continues: 

''Which  returns, written  in  words,  not  in  fig- 
ures, shall  be  signed  by  the  Commisioners. 
One  of  the  said  returns  shall  be  filed  in  the 
clerk's  office  of  the  said  County,  and  the  other 
shall  be  sent  under  the  seal  of  the  Secretary  of 
this  Commonwealth,  within  ten  days  from  the 
commencement  of  the  said  vote,  and  the  Got- 
emor  of  this  State,  if  of  opinion  that  the  said 
vote  has  been  opened  and  held,  and  the  result 
ascertained  and  certified  pursuant  to  law,  shall 
certify  the  result  of  the  same  under  the  seal  of 
this  State,  to  the  Governor  of  the  said  State  of 
West  Virginia." 

"  If  the  Governor  of  this  State  shall  be  of 
opinion  that  the  said  polls  cannot  be  safely  and 
properly  opened  and  held  in  the  said  County 
of  Berkeley  on  the  fourth  Thursday  of  May 
next,  he  may,  by  proclamation,  postpone  the 
same  and  appoint  in  the  same  proclamation,  or 
by  one  to  be  hereafter  issued,  another  day  for 
opening  and  holding  the  same." 

"  If  a  majori^  of  the  votes  eiven  at  the  polls 
opened  and  hela  pursuant  to  this  Act,  be  in  fa- 
vor of  the  said  County  of  Berkeley  becoming 
part  of  the  State  of  West  Virginia,  then  shall 
the  said  County  become  part  of  the  State  of 
West  Virginia,  when  admitted  into  the  same 
with  the  consent  of  the  Legislature  thereof." 

' '  This  Act  shall  be  in  force  from  its  passage. " 

The  Act  called  Exhibit  IIL,  passed  Feb.  4, 
1868,  after  providing  for  an  election  in  cer- 
tain other  counties,  including  Jefferson  and 
Frederick,  reads: 

"  It  shall  be  the  duty  of  the  Governor  of  the 
Conmionwealth  to  ascertain  and  certify  the  re- 
sult as  other  elections  are  certified." 

**  In  the  event  the  state  of  the  country  will 
not  permit,  or  from  any  cause  said  election  or 
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annexation  cannot  be  fairly  held  on  the  day 
aforesaid,  it  shall  be  the  duty  of  the  Governor 
of  this  Commonwealth,  as  soon  as  such  election 
can  be  safely  and  fairly  held,  and  a  full  and 
free  expression  of  the  opinion  of  the  people  had 
thereon,  to  issue  his  proclamation  oniering  such 
election  for  the  purpose  aforesaid,  and  certify 
the  result  as  aforesaid." 

**  This  Act  shall  be  in  force  from  its  passage. " 

The  Act  called  Exhibit  IV..  passed  Dec.  5, 
1865,  reciting  that  the  conditions  prescribed  in 
the  above  Acts  had  not  been  complied  with, 
that  the  consent  of  Congress  had  not  been  ob- 
tained. "  So  that  the  proceedings  heretofore 
had  on  this  sublect  are  simply  inchoate,"  re- 
pealed all  the  said  statutes  above  named,  and 
withdrew  all  consent  to  the  transfer  of  any  of 
said  Counties. 

Mar.  10. 1866,  Congress  passed  a  Resolution 
assentinji;  to  the  transfer  of  the  said  Counties  to 
West  Virginia.  Virginia  at  tiiat  time  had  no 
representation  in  Congress. 

The  case  is  further  stated  in  the  opinion  of 
the  court. 

Messrs.  B.  R.  Cartl8«  T,  B.  Batoden,  Tay- 
lor* AUy-Oen,  of  Virginia,  and  Andrew 
Huntert  for  complainant: 

I.  The  proposed  transfer  from  the  Common- 
wealth of  Virginia,  of  that  part  of  its  territory 
and  lurisdiction  now  in  question,  to  the  State 
of  West  Virginia,  could  be  effectually  made 
only  by  a  compact  or  agreement,  within  the 
meaning  of  those  words  in  the  Constitution. 

Const,  art.  1,  sec.  10. 

It  is  self-evident  that  one  State  cannot  grant 
and  another  accept  a  cession  of  territory  and 
Jurisdiction,  without  a  compact  or  agreement; 
and  all  such  coQipacts  and  agreements  have 
been  uniformly  received  and  treated  by  the  ]u- 
diciaxT  and  by  Coneress,  as  within  this  provis- 
ion of  the  Constitution,  and  as  requiring  the  as- 
sent of  Congress. 

Ehods  Island  t.  Mass.,  12  Pet.,  724;  Pinole  v. 
Fleeger,  11  Pet.,  207:  FUnida  v.  Oa.,  17  How., 
478  (58  U.  S.,  XV.,  181);  Mass,  v.  Bhode Island, 
not  reported;  Act,  Feb.  9,  1859,  11  St&t.  at  L., 
882. 

The  Acts  of  States  in  reference  to  their  terri- 
tory are  not  to  be  interpreted  by  technical  rules, 
nor  evidenced  only  by  technical  words.  The 
substance  of  the  transaction  and  the  real  intent 
of  the  Act  are  alone  to  be  considered.  And  if 
the  thing  proposed  could  take  effect  only  by 
force  of  a  compact  or  agreement  between  two 
States,  that  tbmg  is  prtmibited  from  taking  ef- 
fect until  the  asKnt  of  Congress  is  obtained. 

II.  The  legislation  of  Virginia,  as  to  the  ces- 
sion of  the  Counties  of  Jefferson  and  Berkeley 
to  the  State  of  West  Virginia,  was  only  a  pro- 
posal, to  become  operative  as  a  transfer  of  ter- 
ritoiT  upon  certain  conditions.  So  far  as  it  de- 
penaed  upon  the  Commonwealth  of  Virginia  to 
prescribe  those  conditions,  they  are  contained 
in  its  Acts  of  legislation. 

But  no  proposal  by  one  State  to  another 
State  can  amount  to  a  concluded  compact  or 
agreement,  until  the  assent  of  Congress  is  given 
to  it.  Prior  to  that  assent,  any  action  of  the 
State  must  be  deemed  a  proposal  only,  which  it 
may  withdraw  or  continue,  according  to  its 
own  sense  of  right. 

III.  The  bill  shows  that  the  Commonwealth 
of  Virginia  had  amply  sufficient  grounds  and 
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reasoiiB  for  withdrawing  its  proposed  agree- 
ment to  a  cession  of  part  of  its  territoiy,  and 
did  witlidraw  it  before  its  proposal  had  become 
operative  as  a  concluded  compact  or  agree- 
ment. 

(1)  The  general  duty  of  a  State  to  preserve 
itself  in  all  its  parts,  and  not  to  cut  off  by  ces- 
sion of  territory  and  Jurisdiction  any  of  its 
people  and  their  property,  is  clear  and  acknowl- 
edged. This  duty  yields  only  to  some  necessity 
incumbent  on  the  State,  or  to  considerations  aris- 
ing from  the  wishes  of  that  part  of  its  people 
whose  cession  is  in  question. 

Vatt.  Law  Nat..  4,  5;  Lawr.  Wheat.,  874-876. 

(2)  This  duty  is  clearly  recognized  by  the 
legislation  of  Virginia  respecting  these  cessions. 

(d)  The  requirement  of  the  consent  of  a  ma- 
jority of  the  le^  voters  in  each  of  the  coun- 
ties, after  a  fair  opportunity  to  express  their 
wishes  according  to  the  established  and  legal 
course,  was  a  fundamental  condition  of  the  pro- 
posal of  cession ;  and  if  a  cession  had  been  made 
without  such  consent,  it  has  been  made  with- 
out the  consent  of  Virginia,  and  contrary  to  its 
ezpreflsed  will. 

IV.  The  means  prescribed  for  the  ascertain- 
ment of  that  consent  were  deemed  to  be  sulfl- 
cient.  But  if,  through  fraud  and  falsehood, 
they  proved  to  be  wholly  insufficient,  the  Com- 
monweal th  of  Virginia  was  not  precluded  and 
estopped  from  knowing  the  truth  and  acting 
upon  it. 

V.  If  this  were  a  question  between  two  private 
persons  respecting  a  grant  of  land,  and  it  were 
to  appear  that  the  conveyance,  though  fully  ex- 
ecuted, was  made  under  a  mistake  of  the  mag- 
nitude and  produced  by  the  means  shown  in  this, 
bill,  a  court  of  equity  would  annul  the  grant. 

VI.  A  compact  between  two  States,  though 
fully  concluded,  may,  according  to  princi- 
ples of  public  law,  be  annulled  by  one  of  them 
upon  discovery  of  a  mistake  concerning  facts, 
which  the  compact  itself  shows  were  funda- 
mental. 

Lawr.  Wheat. .  458. 

AforUori  may  one  of  the  parties  withdraw 
its  assent  before  the  compact  has  been  fully  con- 
cluded, and  whatever  has  been  done  has  been 
only  tiub  9pe  raii,  and  upon  discovery  that  a 
condition,  shown  upon  the  face  of  the  proceed- 
ings to  be  fundamental,  has  not  been  complied 
with. 

Mestrs,  Reverdy  Johnson*  B.  Stanton 
and  Cluui.  J.  Fanlkner»  for  respondent: 

The  complainant,  at  the  filing  of  the  bill,  was 
not  a  State  of  the  Union,  within  the  meaning 
of  the  judicial  clause  in  the  8d  Article  of  the 
Constitution  of  the  United  States,  which  gives 
to  a  State  the  right  to  invoke  the  original  luris- 
diction  of  this  court.  She  was  then  denied  rep- 
resentation in  CoDgress  by  the  Legislative  De- 
partment of  the  Government,  and  has  only  been 
recently  admitted  to  such  representation,  and 
that  department  claims  to  have  the  sole  right  to 
decide  that  question.  If  that  proposition  is  true, 
Virginia  was  not  a  State  entitled  to  file  this 

tHli. 

Whether  a  State,  in  the  sense  of  the  Consti- 
tution, is  a  State  of  the  United  States,  is  a  po- 
litical inquiry,  to  be  decided  by  the  Political 
Department  of  the  Government.  If  so,  Virginia 
was  not  such  a  State  when  this  bill  was  lied. 
That  that  department  held  that  she  was  not 
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such  a  State,  is  clear  from  the  various  laws 
which  were  passed,  upon  the  recommendation 
of  a  majoritv  of  the  Joint  Committee  of  both 
Houses,  appointed  under  the  concurrent  Resolu- 
tions of  Dec.  18,  1865,  and  from  the  reasons 
contained  in  such  report  in  support  of  such  laws. 

Second.  But,  supposing  this  objection  to  be 
unsound,  the  second  question  is:  whether  the 
case,  as  made  by  the  bill,  eivesthe  complainant 
a  right  to  the  relief  prayed.  Under  this  head, 
it  will  be  contended  that,  by  the  Acts  of  Vir- 
ginia before  referred  to,  of  January  and  Febru- 
ary, 1868,  the  Governor  of  the  State  was  made 
the  exclusive  judge  to  decide  whether  the  elec- 
tions directed  oy  those  laws  to  be  held  in  the 
counties  in  controversy,  Jefferson  and  Berkeley, 
were  duly  held  and  conducted,  and  whether  a 
majority  of  the  people  at  such  elections  voted 
in  lavor  of  annexation  to  West  Virginia;  that 
this  court,  consequently,  cannot  go  behind  the 
Gtovemor's  dedsion.  That  the  Governor  did 
decide  these  questions,  is  not  denied.  His  cer- 
tificate to  the  Governor  of  West  Virginia,  the 
authenticity  of  which  is  not  controverted,is  also 
conceded,  and  that  the  Governor  of  the  latter 
State,  acting  upon  that  certificate,  proclaimed 
the  counties  to  be  a  part  of  West  Virginia. 

The  principle  upon  which  it  is  maintained, 
that  the  certificate  of  the  Governor  of  Virginia 
is  conclusive,  it  is  submitted,  is  settled  by  the 
casosof  ^n<»  Co,y,A^nwaU,21  How.,589(62U. 
S.,  XVI.,  208);  BuMy.  JiferaanvOleM  How., 
287  (66  U.  S.,  XVL,  664);  Moran  v.  Miami  Co,, 
2  Black,  722  (67  U.  S..  XVII..  842). 

The  bill  does  not  aver  that  the  authorities  of 
West  Virginia  were  parties  or  privies  to  any 
fraud  allied  to  have  been  Ipeipetrated,  or  to 
any  substantial  defect  in  the  elections  had  under 
the  Acts  of  Virginia  of  January  and  February. 
West  Virginia,  therefore,  is  to  be  considered  as 
having  acted  in  good  faith  in  assuming  posses- 
sion and  jurisdiction  over  the  counties  in  ques- 
tion and  their  people,  and  that,  upon  the  facts 
before  her,  she  had  a  right  to  do  so. 

Third.  But  it  is  said  that  before  Congress 
save  any  assent  to  the  transfer  of  the  counties 
from  Virginia  to  West  Vurginia,  the  former 
State,  by  the  Act  of  Dec.  5, 1865,  withdrew  her 
assent  by  repealing  the  said  Acts  of  ^January 
and  February;  and  that,  until  such  Congres- 
sional assent  was  given.  Virginia  had  a  ri^ht  to 
pass  such  repealing  Act.  Thiir  proposition  is 
denied.  The  provision  in  the  Constitution  upon 
the  subject  is,  that  "  No  State  shall,  without 
the  consent  of  Conffress.  enter  into  any  agree- 
ment or  compact  with  another  State,"  etc.  Art. 
1,  sec.  10. 

The  time  when  this  consent  is  to  be  given, 
whether  before  or  after  or  simultaneous  with 
such  agreement  or  compact,  or  the  form  in  which 
it  is  to  be  given,  the  Constitution  does  not  pro- 
vide. The  clause  clearly  assumes  the  authority 
of  a  State  to  enter  into  such  compacts,  and  its 
object  is  merely  to  prevent  their  becoming  bind- 
ing upon  the  other  States,  without  the  sanction 
of  Congress. 

Oreen  v.  Biddle,  8  Wheat,  1. 

That  the  States  are  authorized  to  enter  into 
compact  with  each  other,  subject  to  the  qualifi- 
cation of  Conmssional  sanction  for  their  abso- 
lute validity,  has  been  adjudged. 

Fbole  V.  Fleeger,  11  Pet.,  209,  and  Rhode  10- 
andv.  Mom.,  12  Pet.,  725. 
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This  Banction  may  be  implied  from  the  action 
of  the  goverament. 

Any  conduct  upon  its  part,  from  which  that 
implication  can  be  drawn,  is  sufficient.  And  it 
will  be  contended  that  the  facts  which  the  court 
is  bound  to  notice  are  conclusiTe  to  show  that 
Congress  not  only  did  not  refuse,  but  gave  its 
consent  to  the  compact  in  question. 

The  authorities  relied  upon  by  the  complain- 
ants' counsel  at  the  former  argument,  of  Florida 
V.  Qa.,  17  How.,  494 (68  U.  8.,XV.,190);  Lawr. 
Wheat.,  458,  and  Vatt.  Law  Nat.,  ch.  2,  pp.  4, 
5,  are  not  in  any  way  inconsistent  with  this 
view. 

Mr.  Justice  Miller  delivered  the  opinion  of 
the  court: 

The  Commonwealth  of  Virginia  brings  her 
bill  in  equity  against  the  State  of  West  Vir- 
ginia, in  this  court,  on  the  ground  of  its  origi- 
nal jurisdiction  of  controversies  between  States 
under  the  Constitution,  in  which  it  is  alleged 
that  such  a  controversy  has  arisen  between  those 
States  in  regard  to  their  boundary,  and  espe- 
cially as  to  the  question  whether  the  Counties 
of  Berkeley  and  Jefferson  have  become  part  of 
the  Slate  of  West  Virginia,  or  are  part  of,  and 
within  the  jurisdiction  of,  the  Commonwealth 
of  Virginia;  and  the  piayer  of  the  bill  is,  that 
it  may  be  established  by  the  decree  of  this  court, 
that  those  counties  are  part  of  the  Common- 
wealth of  Virginia  and  that  the  boundary  line 
between  the  two  States  shall  be  ascertained,  es- 
tablished, and  made  certain,  so  as  to  include 
the  counties  mentioned  as  part  of  the  territory 
and  within  the  jurisdiction  of  the  State  of  Vir 
ginia. 

The  stating  part  of  this  bill  is  largely  com- 
posed of  the  substance  of  four  Acts  of  the  Gen- 
eral Assembly  of  the  Commonwealth,  copies  of 
which  are  made  exhibits  and  filed  with  the  bill. 
The  first  of  these  statutes,  after  giving  the  con- 
sent of  Virginia  to  the  formation  of  the  new 
State  of  West  Virginia  out  of  certain  enumer- 
ated counties,  previously  part  of  the  Common- 
wealth, enacts  in  its  2d  section,  that  consent  is 
also  given  that  the  Counties  of  Berkeley,  Jeffer- 
son and  Frederick  shall  be  included  within  the 
new  Sfitte,  whenever  those  counties  shall  ratify 
and  assent  to  the  Constitution  of  that  State,  at 
an  election  to  be  held  for  that  purpose,  at  such 
time  and  und^r  such  regulations  as  the  commis- 
sioners named  in  the  schedule  of  the  new  Con- 
stitution shall  prescribe.  This  Act  was  passed 
May  18,  1862.  On  the  Slst  January,  1868,  the 
same  State  passed  another  Act.  bv  which  a  vote 
was  to  be  taken  in  the  County  of  Berkeley,  on 
the  question  whether  that  county  should  be 
come  part  of  the  State  of  West  v  irginia,  and 
four  days  later  a  similar  Act  was  passed  to  allow 
certain  other  counties  on  the  same  day  men- 
tioned in  the  Act  of  January  81,  to  take  a  simi- 
lar vote,  and  among  the  counties  included  in 
this  last  Act  was  the  County  of  Jefferson.  Both 
these  Acts  provided  for  the  mode  of  ascertain- 
ing the  result  and  communicating  it  to  the  State 
of  West  Virginia,  and  declared  that  if  the  vote 
was  ascertained  to  be  favorable  to  the  proposi- 
tion, the  counties  should  become  part  of  the 
new  State.  The  fourth  Act  of  the  Virginia  Leg- 
islature made  an  exhibit  by  the  bill,  was  passed 
December  5,  1865,  nearly  three  years  after  the 
two  just  mentioned,  and  repeals  the  2d  section 
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of  the  Act  of  1862,  and  all  of  the  two  other 
Acts,  and  withdraws  all  the  consent  given  by 
those  Acts  for  the  transfer  of  counties  to  ttaie 
State  of  West  Virginia.  .  These  statutes  will  be 
examined  hereafter  with  more  minuteness,  as 
the  questions  which  arise  out  of  them  come  to 
be  considered. 

The  bill,  in  addition  to  the  substance  of  these 
statutes,  alleges  that  no  action  whatever  was 
had  or  taken  under  the  2d  section  of  the  Act  of 
1862,  but  that  afterwards  the  State  of  West  Vir- 
ginia was  admitted  into  the  Union  under  an 
Act  of  Congress  and  Proclamation  of  the  Presi- 
dent, without  including  either  the  Counties  of 
Berkeley,  Jefferson  or  Frederick. 

It  further  alleges  that  an  attempt  was  nuide 
to  take  the  vote  in  the  Counties  of  Jefferson  and 
Berkeley,  at  the  time  mentioned  in  the  Act  of 
January  81,  and  February  4,  1863,  but  that  ow- 
ing to  the  state  of  the  country  at  that  time,  no 
fair  vote  could  be  taken;  that  no  polls  were 
open  at  any  considerable  number  of  the  voting 
places;  that  the  vote  taken  was  not  a  fair  and 
full  expression ;  all  of  which  was  well  known 
to  the  person  who  procured  the  certificates  of 
election.  It  also  alleees  that  it  having  been 
falsely  and  fraudulently  suggested  and  falsely 
and  untruly  made  to  appear  to  the  Governor  of 
the  Commonwealth,  that  a  large  majority  of  the 
votes  was  given  In  favor  of  annexation,  he  certi- 
fied the  same  to  the  State  of  West  Virginia,  and 
that,  thereupon,  without  the  consent  of  Con- 
gress, that  State  extended  her  jurisdiction  over 
the  said  Counties  of  Berkeley  and  Jefferson, 
and  over  the  inhabitants  of  the  same,  and  still 
maintains  the  same. 

To  this  bill  the  State  of  West  Virginia  ap- 
peared and  filed  a  general  demurrer,  which, 
after  having  been  twice  argued  at  an  interval 
of  over  three  years,  is  now  to  be  disposed  of  by 
the  court. 

The  first  proposition  on  which  counsel  insist 
in  support  of  the  demurrer  is,  that  this  court 
has  no  jurisdiction  of  the  case,  because  it  in- 
volves the  consideration  of  questions  purely 
political ;  that  is  to  say,  that  the  main  question 
to  be  decided  is  the  conflicting  claims  of  the 
two  States  to  the  exercise  of  political  jurisdic- 
tion and  sovereignty  over  the  territory  and  in- 
habitants of  the  two  counties  which  are  the 
subiect  of  dispute. 

This  proposition  cannot  be  sustained  without 
reversing  the  settled  course  of  decision  in  this 
court  and  overturning  the  princples  on  which 
several  well  considered  cases  have  been  decided. 
Without  entering  into  the  argument  by  which 
those  decisions  are  supported,  we  shall  content 
ourselves  with  showing  what  is  the  established 
doctrine  of  the  court. 

In  the  case  of  R.  I.  v.  MtMS.,  12  Pet.,  724, 
this  question  was  raised,  ^nA^Ghief  JustuseTBXLey 
dissented  from  the  judgment  of  the  court  by 
which  the  jurisdiction  was  aflSrmed,  on  the 
precise  ground  taken  here.  The  subject  is 
elaborately  discussed  in  the  opinion  of  the 
court,  delivered  by  Mr.  Justice  Baldwin,  and 
the  jurisdiction,  we  think,  satisfactorily  sus- 
tained. That  case,  in  all  important  features, 
was  like  this.  It  involved  a  question  of  bound- 
ary and  of  the  jurisdiction  of  the  States  over 
the  territorv  and  people  of  the  disputed  region. 
The  bill  of  Rhode  island  denied  that  she  had 
ever  consented  to  a  line  run  by  certain  oommiA- 

78  U.  S, 


1870. 


ViBGiNiA  7.  West  YtRBmix. 


89-65 


fiionen.  The  plea  of  Massachusetts  averred 
that  she  had  consented.  A  question  of  fraud- 
ulent representation  in  obtaining  certain  action 
of  the  State  of  Rhode  Island  was  also  made  in 
the  pleadings. 

It  is  said  in  that  opinion  that,  "  title,  juris- 
diction, sovereignty,  are  (therefore)  dependent 
questions,  neceesarilv  settled  when  boundary  is 
ascertained,  which  being  the  line  of  territory, 
is  the  line  of  power  over  it,  so  that  great  as 
questions  of  jurisdiction  and  sovereignty  may 
be,  they  depend  on  facts."  And  it  is  held  that 
as  the  court  has  jurisdiction  of  the  question  of 
boundary,  the  fact  that  its  decision  on  that  sub- 
ject settles  the  territorial  limits  of  the  ||urisdic- 
tion  of  the  States,  does  not  defeat  the  jurisdiction 
of  the  court. 

The  next  reported  case,  is  that  of  Mo,  v. 
Itnoa,  7  How.,  660,  in  which  the  complaint  is, 
that  the  State  of  Missouri  is  unjustly  ousted  of 
her  jurisdiction,  and  obstructed  from  govern- 
ing a  part  of  her  territory  on  her  northern 
boundary,  about  ten  miles  wide,  b^  the  State 
of  Iowa,  which  exercises  such  jurisdiction,  con- 

nto  the  rights  of  the  State  of  Missouri,  and 
efiance  of  her  authority.  Although  the 
jurisdictional  question  is  thus  broadly  stated, 
no  objection  on  this  point  was  raised,  and  the 
opinion  which  settled  the  line  in  dispute,  deliv- 
ered by  Judffe  Catron,  declares  that  it  was  the 
unanimous  opinion  of  all  the  judges  of  the  court. 
The  ChirfJusUee  must,  therefore,  have  aban- 
doned his  dissenting  doctrine  in  the  previous 


That  this  is  so  is  made  still  more  clear  by  the 
opinion  of  the  court  delivered  by  himself  in  the 
case  Fla.  v.  Qa,,  17  How.,  478  [58  U.  8..  XV., 
181]  in  which  he  says  that  "  It  is  settled,  bv  re- 
peated decisions,  that  a  question  of  boundary 
between  States  is  within  the  jurisdiction  con- 
ferred by  the  Constitution  on  this  court."  A 
Bubeequent  expression  in  that  opinion  shows 
that  he  understood  this  as  including  the  politi- 
cal question,  for  he  says  '*  that  a  question  of 
boundary  between  States  is  necessarily  a  politi- 
cal question  to  be  settled  by  compact  made  by 
the  political  departments  of  the  government. 
*  *  *  But  under  our  form  of  government  a 
boundary  between  two  States  mav  become  a 
Judicial  question  to  be  decided  by  this  court." 

In  the  subsequent  case  of  Ala,  v.  Oa,,  28 
How.,  505  [64  U.  S.,  XVI.,  556],  all  the 
jud^  concurred,  and  no  question  of  the  juris- 
diction was  raised. 

We  consider,  therefore,  the  established  doc- 
trine of  this  court  to  be,  that  it  has  jurisdiction 
of  questions  of  boundary  between  two  States  of 
this  Union,  and  that  this  jurisdiction  is  not  de- 
feated, because  in  decidinf^  that  question  it  be- 
comes necessary  to  examme  into  and  construe 
compacts  or  agreements  between  those  States, 
or  because  the  decree  which  the  court  may 
render,  affects  the  territorial  limits  of  the  polit- 
ical jurisdiction  and  sovereignty  of  the  States 
which  are  parties  to  the  proofing. 

In  the  further  consideration  of  the  question 
raised  by  the  demurrer  we  shall  proceed  upon 
the  ground,  which  we  shall  not  stop  to  defend, 
that  the  right  of  West  Virginia  to  jurisdiction 
over  the  counties  in  question,  can  only  be  main- 
tained by  a  valid  agreement  between  the  two 
States  on  that  subject,  and  that  to  the  validity 
ot  such  an  agreement,  the  consent  of  Congress 
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is  essential.  And  we  do  not  deem  it  necessary 
in  this  discussion  to  inquire  whether  auch  an 
agreement  may  possess  a  certain  binding  force 
between  the  States  that  are  parties  to  it,  for  any 
purpose,  before  such  consent  is  obtained. 

As  there  seems  to  be  no  question,  then,  that 
the  State  of  West  Virnnia,  from  the  time  she 
first  proposed,  in  the  Constitution  under  which 
she  became  a  State,  to  receive  these  counties, 
has  ever  since  adhered  to  and  continued  her 
assent  to  that  proposition,  three  questions  re- 
main to  be  considered. 

1.  Did  the  State  of  Virginia  eva:  give  a  con- 
sent to  this  proposition  which  became  obligatory 
on  her? 

2.  Did  the  Congress  give  such  consent  as 
rendered  the  agreement  valid? 

8.  If  both  these  are  answered  affirmatively, 
it  may  be  necessary  to  inquire  whether  the  cir- 
cumstances alleged  in  this  bUl  authorized  Vir- 
ginia to  withdraw  her  consent,  and  justify,  us 
m  setting  aside  the  contract  and  restoring  the 
two  counties  to  that  State. 

To  determine  these  questions  it  will  be  nec- 
essary to  examine  into  the  history  of  the  crea- 
tion of  the  State  of  West  Virginia,  so  far  as  this 
is  to  be  learned  from  l^islation,  of  which  we 
can  take  judicial  notice. 

The  first  step  in  this  matter  was  taken  by  the 
organic  convention  of  the  State  of  Virginia, 
wmch  in  1861  re-organized  that  State,  and 
formed  for  it  what  was  known  as  the  Pierpont 
Qovernment — an  organization  which  was  rec- 
ognized by  the  President  and  by  Congress  as 
the  State  of  Virginia,  and  which  passed  the 
four  statutes  set  forth  as  exhibits  in  the  bill  of 
complainant.  This  convention  passed  an  or- 
dinance, August  80, 1861,  calling  a  convention 
of  delegates  from  certain  designated  counties 
of  the  State  of  Virginia  to  form  a  Constitution 
for  a  new  State  to  be  called  Kanawha. 

The  3d  section  of  that  ordinance  provides  that 
the  convention,  when  assembled,  may  change 
the  boundaries  of  the  new  State  as  described  in 
the  first  section,  so  as  to  include  the  ''Counties 
of  Greenbrier  and  Pocahontas,  or  either  of  Uicm, 
and  also  the  Counties  of  Hampshire,  Hardy, 
Morgan,  Berkeley  and  Jefferson,  or  either  of 
them,"  if  the  said  counties,  or  either  of  them, 
shall  declare  their  wish,  by  a  majority  of  votes 
given,  and  shall  elect  delegates  to  the  said  con- 
vention. 

It  is  thus  seen  that  in  the  very  first  step  to 
organize  the  new  State,  the  old  State  of  Virgmia 
recognized  the  peculiar  condition  of  the  two 
counties  now  in  question,  and  provided  that 
either  of  them  should  become  part  of  the  new 
State  upon  the  majority  of  the  votes  polled  be- 
ing found  to  be  in  favor  of  that  proposition. 

The  convention  authorized  by  this  ordinance 
assembled  in  Wheeling,  November  26, 1861.  It 
does  not  appear  that  either  Berkeley  or  Jeffer- 
son was  represented,  but  it  framed  a  Constitu- 
tion which,  after  naming  the  counties  compos- 
ing the  new  State  in  the  first  section  of  the  first 
article,  provided,  by  the  second  section,  that  if 
a  majority  of  tiie  votes  cast  at  an  election  to  be 
held  for  that  purpose  in  the  district  composed 
of  the  Counties  of  Berkeley,JefferBon  and  Fred- 
erick, should  be  in  favor  of  adopting  the  con- 
stitution, they  should  form  a  part  of  the  State 
of  West  Virginia.  That  Constitution  also  pro- 
vided for  representation  of  these  counties  in  the 
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Senate  and  House  of  Delegates  if  they  elected 
to  become  a  part  of  the  new  State,  and  that  they 
should  in  that  event  constitute  the  eleventh  Ju- 
dicial district.  A  distinct  section  also  declares, 
in  general  terms,  that  additional  territory  may 
be  admitted  into  and  become  part  of  the  State 
with  the  consent  of  the  Legislature. 

The  schedule  of  this  Constitution  arranged 
for  its  submission  to  a  vote  of  the  people  on  the 
first  Thursday  in  April,  1862. 

This  vote  was  taken  and  the  Constitution  rati- 
fied by  the  people;  but  it  does  not  appear  that 
either  of  the  three  Counties  of  Jefferson,  Berke- 
ley and  Frederick  took  any  vote  at  that  time. 

Next  in  order  of  this  legislative  history  is  the 
Act  of  the  Virginia  Legislature  of  May  13, 1862, 
passed  Portly  after  the  vote  above  mentioned 
had  been  taken,  and  which  is  exhibit  No.  1,  in 
complainant's  bill.  This  Act  gives  the  consent 
of  the  State  of  Vir^nia  to  the  formation  of  the 
State  of  West  Virginia  out  of  certain  counties 
named  under  the  provisions  set  forth  in  its  Con- 
stitution, and  by  its  2d  section  it  is' declared 
that  the  consent  of  the  Legislature  of  Virginia 
is  lUso  given  that  the  Counties  of  Berkeley,  Jef- 
ferson and  Frederick,  shall  be  included  in  said 
State  * 'whenever  the  voters  of  said  counties 
shall  ratify  and  assent  to  said  Constitution,  at 
an  election  held  for  that  purpose,  at  such  time 
and  under  such  regulations  as  the  commission- 
ers named  in  the  said  schedule  may  prescribe.'' 

This  Act  was  directed  to  be  sent  to  the  sena- 
tors and  representatives  of  Virginia  in  Congress, 
with  instructions  to  obtain  the  consent  of  Con- 
gress to  the  admission  of  the  State  of  West  Vir- 
ginia into  the  Union. 

Accordiufcly  on  the  81st  of  December,  1862, 
Congress  acted  on  these  matters,  and  reciting 
the  proceedings  of  the  Convention  of  West  Vir- 
ginia, and  that  both  that  convention  and  the 
Legislature  of  the  State  of  Virginia  had  re- 
quested tiiat  the  new  State  should  be  admitted 
mto  the  Union,  it  passed  an  Act  for  the  admis- 
sion of  said  State,  with  certain  provisions  not 
material  to  our  purpose. 

Let  us  pause  a  moment  and  consider  what  is 
the  fair  and  reasonable  inference  to  be  drawn 
from  the  actions  of  the  State  of  Virginia,  the 
Convention  of  West  Virginia,  and  the  Congress 
of  Uie  United  States  in  regard  to  these  counties. 

The  State  of  Virginia,  in  the  ordinance  which 
originated  the  formation  of  the  new  State,  rec- 
ognized something  peculiar  in  the  condition  of 
these  two  counties,  and  some  others.  It  gave 
them  the  option  of  sending  delegates  to  the  con- 
stitutional convention,  and  gave  that  conven- 
tion the  option  to  receive  them.  For  some  rea- 
son not  developed  in  the  legislative  history  of 
the  matter  these  counties  took  no  action  on  the 
subject.  The  convention,  willing  to  accept 
them,  and  hoping  they  mi^ht  still  express  their 
wish  to  come  in,  made  provision  in  the  new  Con- 
stitution that  they  might  do  so,  and  for  their 
place  in  the  legislative  oodles,  and  in  the  ludi- 
cial  system,  and  inserted  a  general  proposition 
for  accession  of  territory  to  the  new  State.  The 
State  of  Virginia,  in  expressing  her  satisfaction 
with  the  new  Stale  and  its  Constitution,  and  her 
consent  to  its  formation,  by  a  special  section, 
refers  again  to  the  Counties  of  Berkeley,  Jeffer- 
son and  Frederick,  and  enacts  that  whenever 
they  shall,  by  a  majority  vote,  assent  to  the  Con- 
stitution of  the  new  State,  they  may  become 
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part  thereof;  and  the  Legislature  sends  this  Stat 
ute  to  Congress  with  a  request  that  it  will  ad- 
mit the  new  State  into  the  Union.  Now.  we 
have  here,  on  two  different  occasions,  the  em- 
phatic legislative  proposition  of  Vir^nia  that 
these  counties  might  become  part  of  West  Vir- 
ginia; and  we  have  the  Constitution  of  West 
Virginia  ageing  to  accept  them  and  provid- 
ing for  their  plac^  in  the  new  bom  State.  There 
was  one  condition,  however,  imposed  by  Vir- 
g[inia  to  her  parting  with  them,  and  one  condi- 
tion made  by  West  Virginia  to  her  receiving 
them,  and  that  was  the  same,  namely:  the  as- 
sent of  the  majority  of  the  votes  of  theooontiea 
to  the  transfer. 

It  seems  to  us  that  here  was  an  agreement  be- 
tween the  old  State  and  the  new  that  these  coun- 
ties should  become  part  of  the  latter,  subject  to 
that  condition  alone.  Up  to  this  time  no  vote 
had  been  taken  in  these  counties;  probably  none 
could  be  taken  under  any  but  a  hostile  govern- 
ment. At  all  events,  the  bill  alleges  that  none 
was  taken  on  the  proposition  of  Hay,  1862,  of 
the  Virginia  Legislature.  If  an  agreement 
means  the  mutual  consent  of  the  parties  to  a 
given  proposition,  this  was  an  agreement  be- 
tween these  States  for  the  transfer  of  these  coun- 
ties on  the  condition  named.  The  condition 
was  one  which  could  be  ascertained  or  carried 
out  at  anv  time;  and  this  was  clearly  the  idea 
of  Virginia  when  she  declared  that  whenever  the 
voters  of  said  counties  should  ratify  and  con- 
sent to  the  Constitution  they  should  become 
I>art  of  the  State;  and  her  subsequent  legisla- 
tion making  special  provision  for  taking  the 
vote  on  this  subject,  as  shown  bv  the  Acts  of 
January  81st  and  February  4th,  1868,  is  in  per- 
fect accord  with  this  idea,  and  shows  her  good 
faith  in  carrving  into  effect  the  agreement. 

2.  But  did  Congress  consent  to  this  agree- 
ment? 

Unless  it  can  be  shown  that  the  consent  of 
Congress,  under  that  clause  of  the  Constitution 
which  forbids  agreements  between  States  with- 
out it,  can  only  be  given  In  the  form  of  an  ex- 
press and  formal  statement  of  every  proposition 
of  the  agreement,  and  of  its  consent  thereto,  we 
must  hold  that  the  consent  of  that  body  was 
given  to  this  agreement. 

The  attention  of  Congress  was  called  to  the 
subject  by  the  very  short  Statute  of  the  State 
of  Virf;inia  requesting  the  admission  of  the  new 
State  mto  the  Union,  consisting  of  but  three 
sections,  one  of  which  was  entirely  devoted  to 
giving  consent  that  these  two  counties  and  the 
County  of  Frederick  might  accompany  the 
others,  if  they  desired  to  do  so.  The  Constitu- 
tion of  the  new  State  was  literally  cumbered 
with  the  various  provisions  for  receiving  these 
counties  if  they  chose  to  come,  and  in  two  or 
three  forms  express  consent  is  there  given  to 
this  addition  to  the  State.  The  subject  of  the 
relation  of  these  counties  to  the  others,  as  set 
forth  in  the  ordinance  for  calling  the  conven- 
tion, in  the  Constitution  framed  by  that  conven- 
tion, and  in  the  Act  of  the  Virffinia  Le^lature, 
must  have  received  the  attentive  consideration 
of  Congress.  To  hold  otherwise  is  to  suppose 
that  the  Act  for  the  admission  of  the  new  State 
passed  without  any  due  or  serious  consideration . 
But  the  substance  of  this  Act  clearly  repels  any 
such  inference;  for  it  is  seen  that  the  Constitu. 
tion  of  the  new  State  was,  in  one  particular  at 
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least,  unacceptable  to  Congresfi,  and  the  Act 
only  admits  the  State  into  the  Union  when  that 
feature  shall  be  chanffed  by  the-  popular  vote. 
If  any  other  part  of  the  Constitution  had  failed 
to  meet  the  approbation  of  Congress,  especially 
so  important  a  part  as  the  proposition  for  a  fut- 
ure chance  of  boundary  between  the  new  and 
the  old  State,  it  is  reasonable  to  suppose  that 
its  dissent  would  have  been  expressed  in  some 
ahape,  especially  as  the  refusal  to  i)ermit  those 
counties  to  attach  themselves  to  the  new  State 
would  not  have  endangered  its  formation  and 
admission  without  them. 

It  is,  therefore,  an  inference  clear  and  satis- 
factory that  Congress,  by  that  statute,  intended 
to  consent  to  the  admission  of  the  State  with 
the  contingent  boundaries  provided  for  in  its 
Constitution  and  in  the  Statute  of  Virginia, 
which  prayed  for  its  admission  on  those  terms, 
and  that  in  so  doing  it  necessarily  consented  to 
the  agreement  of  those  States  on  that  sub- 
ject. 

There  was  then  a  valid  agreement  between 
the  two  States  consented  to  by  Congress,  which 
agreement  made  the  accession  of  these  counties 
dependent  on  the  result  of  a  popular  vote  in 
favor  of  that  proposition. 

8.  But  the  Common  wealth  of  Virginia  insists 
that  no  such  vote  was  ever  given ;  and  we  must 
inquire  whether  the  facts  alleged  in  the  bill 
are  such  as  to  require  an  issue  to  be  made  on 
that  question  by  the  answer  of  the  defend- 
ant. 

The  bill  alleges  the  failure  of  the  counties  to 
take  any  action  under  the  Act  of  May,  1862, 
and  that  on  the  Slst  of  January  and  the  4th  of 
February , thereafter,  the  two  other  Acts  we  have 
mentioned  were  passed  to  enable  such  vote 
to  be  taken.  These  statutes  provide  very 
minutely  for  the  taking  of  this  vote  under  the 
authority  of  the  State  of  Virginia;  and,  among 
other  things,  it  is  enacted  that  the  Governor 
shall  ascertain  the  result,  and,  if  he  shall  be 
of  opinion  that  said  vote  has  been  opened  and 
held  and  the  resblt  ascertained  ana  certified 
pursuant  to  law,  he  shall  certify  that  result 
under  the  seal  of  the  State  to  the  Gk>vemor  of 
West  Virginia;  and  if  a  majority  of  the  votes 
^ven  at  the  polls  were  in  favor  of  the  proposi- 
tion, then  the  counties  became  part  of  said 
State.  He  was  also  authorized  to  pbetpone  the 
ttme  of  voting  if  he  should  be  of  opinion  that 
a  fair  vote  could  not  be  taken  on  the  day  men- 
tioned in  these  Acts. 

Though  this  language  is  taken  mainly  from 
the  statute  which  refers  to  Berkeley  County,  we 
consider  the  legal  effect  of  the  other  statute  to 
be  the  same. 

These  statutes  were  in  no  way  essential  to 
evidence  the  consent  of  Virginia  to  the  original 
agreement,  but  were  intended  by  her  Legisla- 
ture to  provide  the  means  of  ascertaining  the 
wishes  of  the  voters  of  these  counties,  that  be- 
ing the  condition  of  the  agreement  on  which  the 
triAsfer  of  the  counties  depended. 

The  State  thus  showed  her  good  faith  to 
that  agreement,  and  undertook  in  her  own  way 
and  by  her  own  officers  to  ascertain  the  fact  in 
question. 

The  Legislature  mieht  have  required  the  vote 
to  have  been  reported  to  it,  and  assumed  the 
duty  of  ascertaining  and  making  known  the 
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result  to  West  Virginia;  but  it  delegated  that 
power  to  the  Gk>vernor.  It  invested  him  with 
full  discretion  as  to  thetime  when  the  vote  should 
be  taken,  and  made  his  opinion  and  his  de- 
cision conclusive  as  to  the  result.  The  vote 
was  taken  under  these  statutes,  and  certified  to 
the  Governor.  He  was  of  opinion  that  the  re- 
sult was  in  favor  of  the  transfer.  He  certified 
this  fact  under  the  seal  of  the  State  to  the 
State  of  West  Virginia,  and  the  Legislature  of 
that  State  immeoiately  assumed  jurisdiction 
over  the  two  counties,  provided  for  their  ad- 
mission, and  they  have  been  a  part  of  that  State 
ever  since. 

Do  the  allegations  of  the  bill  authorize  us  to 
go  behind  all  this  and  inquire  as  to  what  took 
place  at  this  voting?  To  inquire  how  many 
votes  were  actually  cast?  How  many  of  the 
men  who  had  once  been  voters  in  these  counties 
were  then  in  the  rebel  arm^?  Or  had  been 
there  and  were  thus  disfranchised?  For  all  these 
and  many  more  embarrassing  questions  must 
arise  if  the  defendant  is  requuea  to  take  issue 
on  the  allegations  of  the  bill  on  this  subject. 

These  allegations  are  indefinite  and  vague  in 
this  regard.  It  is  charged  that  no  fair  vote  was 
taken ;  but  no  act  of  unfairness  is  alleged.  That 
no  opportunity  was  afforded  for  a  fair  vote. 
That  the  Qovemor  was  misled  and  deceived  by 
the  fraud  of  those  who  made  him  believe  so. 
This  is  the  substance  of  what  is  alleged.  No 
one  is  charged  specifically  with  the  fraud.  No 
particular  act  of  fraud  is  stated.  The  Gov- 
ernor is  impliedly  said  to  have  acted  in  good 
faith.  No  charge  of  any  kind  of  moral  or  legal 
wrong  is  made  against  the  defendant,  tne 
State  of  West  Virginia. 

But,  waiving  these  defects  in  the  bill,  we  are 
of  the  opinion  that  the  action  of  the  Governor 
is  conclusive  of  the  vote  as  between  the  States 
of  Virginia  and  West  Virginia.  He  was,  in 
legal  effect,  the  State  of  Virginia  in  this  matter. 
In  addition  to  his  position  as  executive  head  of 
the  State,  the  Legislature  delegated  to  him  all 
its  own  power  in  the  premises.  It  vested  him 
with  large  control  as  to  the  time  of  taking  the 
vote,  and  it  made  his  opinion  of  the  result  the 
condition  of  final  action.  It  rested,  of  its  own 
accord,  the  whole  question  on  his  judgment  and 
in  his  hands.  In  a  matter  where  that  action 
was  to  be  the  foundation  on  which  another 
sovereign  State  was  to  act — a  matter  which  in- 
volved the  delicate  question  of  permanent 
boundary  between  the  States  and  jurisdiction 
over  a  large  population — ^a  matter  in  which  she 
took  into  her  own  hands  the  ascertainment 
of  the  fact  on  which  these  important  proposi- 
tions were  by  contract  made  to  depend,  she 
must  be  bound  by  what  she  has  done.  She  can 
have  no  right,  years  after  all  this  has  been  set- 
tled, to  come  into  a  court  of  chancery  to  charge 
that  her  own  conduct  has  been  a  wrong  and  a 
fraud,  that  her  own  subordinate  agents  have 
misled  her  Governor,  and  that  her  solemn  act 
transferring  these  counties  shall  be  set  aside, 
against  the  will  of  the  State  of  West  Virginia, 
and  without  consulting  the  wishes  of  the  people 
of  those  counties. 

This  view  of  the  subject  renders  it  unneces- 
sary to  inquire  into  the  effect  of  the  Act  of 
1865  withdrawing  the  consent  of  the  State  of 
Virginia,  or  the  Act  of  Congress  of  1866,  giving 
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conaenl,  after  the  attempt  of  the  State  to  with- 
draw hen. 

Thedemurrer  to  the  biUii,  therrfore,  nutained, 
and  the  bill  must  bedummed, 

Mr,  Jtuiiee  Davis*  diBBenting: 

Being  unable  to  agree  with  the  majority  of 
the '  court  in  its  Judgment  in  this  case,  I  will 
briefly  state  the  grounds  of  my  dissent 

There  is  no  difference  of  opinion  between  us 
in  relation  to  the  construction  of  the  provision 
of  the  Constitution  which  affects  the  question 
at  issue.  We  aJl  agree  that,  until  the  consent 
of  Congress  is  given,  there  can  be  no  valid  com- 
pact or  agreement  between  States.  And  that, 
although  the  point  of  time  when  Congressman 
give  its  consent  is  not  material,  yet,  when  it  is 
given,  there  must  be  a  reciprocal  and  concur- 
rent consent  of  the  three  parties  to  the  contract. 
Without  this,  it  is  not  a  completed  compact. 
If,  therefore,  Virginia  withdrew  its  assent 
before  the  consent  of  Congress  was  given,  there 
was  no  compact  within  the  meaning  of  the 
Constitution. 

To  my  mind  nothing  is  dearer,  than  that 
Congress  never  did  unaertake  to  give  its  con- 
sent to  the  transfer  of  Berkeley  and  Jefferson 
Counties  to  the  State  of  West  Virginia  until 
March  2,  1866.  If  so,  the  consent  came  too 
late,  because  the  Legislature  of  Virginia  had, 
on  Uie  6th  dav  of  Dumber,  1865,  withdrawn 
its  assent  to  the  proposed  cession  of  these  two 
counties.  This  withdrawal  was  in  ample 
time,  as  it  was  before  the  proposal  of  the 
State  had  become  operative  as  a  concluded  com- 
pact, and  the  bill  (in  my  judgment)  shows  that 
Virginia  had  sufficient  reasons  for  recalling  its 
proposition  to  part  with  the  territory  embraced 
within  these  counties. 

But,  it  is  maintained  in  the  opinion  of  the 
court  that  Congress  did  give  its  consent  to  the 
transfer  of  these  counties  by  Virginia  to  West 
Virginia,  when  it  admitted  West  Virg[inia  into 
the  union.  The  argument  of  the  opinion  is, 
that  Congress,  by  admitting  the  new  State,  gave 
its  assent  to  that  provision  of  the  new  Constitu- 
tion which  looked  to  the  acouisition  of  these 
counties,  and  that  if  the  people  of  Uiese  coun- 
ties have  since  voted  to  become  part  of  the  State 
of  West  Virginia,  this  acUon  is  within  the 
consent  ^f  Congress.  I  most  respectfully  sub- 
mit that  the  facts  of  the  case  (about  which 
there  is  no  dispute),  do  not  lustify  the  argu- 
ment which  is  attempted  to  be  drawn  from  them. 

The  2d  section  of  the  1st  article  of  the  Con- 
stitution of  West  Virginia  was  merely  a  pro- 
posal addressed  to  the  people  of  two  distinct 
districts,  on  which  they  were  invited  to  act. 
The  people  of  one  district  (Pendleton,  Hardy, 
Hampshire  and  Morgan)  accepted  the  proposal. 
The  people  of  the  other  district  (Jefferson, 
Berkeley  and  Frederick)  rejected  it. 

In  this  state  of  things,  the  first  district  be- 
came a  part  of  the  new  State,  so  far  as  its 
Constitution  could  make  it  so,  and  the  Legisla- 
ture of  Virginia  included  it  in  its  assent,  and 
Congress  included  it  in  its  admission  to  the 
Union.  But  neither  the  Constitution  of  West 
Virginia,  nor  the  assent  of  the  Legislature  of 
Virginia,  nor  the  consent  of  Congress,  had  any 
application  whatever  to  the  second  district. 
For  though  the  2d  section  of  the  first  article 
of  the  new  Constitution  had  proposed  to  in- 
clude it,  the  proposal  was  accompanied  with 
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conditions  which  were  not  complied  with;  and 
when  that  Constitution  was  presented  to  Con- 
gress for  approval,  the  proposal  had  already 
been  rejecteo,  ftad  had  no  significance  or  effect 
whatever. 

I  am  authorized  to  say  that  Mr,  JueUee  Clii^ 
ford  and  Mr.  Jtutiee  Field  concur  in.  this 
dissent. 


JUSTO  GARCIA  y  LEON,  Plff,  in  Err,, 

V, 

MARIANO  GALCERAN. 
JUSTO  GARCIA  y  LEON,  Plff.  in  Err., 

V, 

MANUAL  PIJUAN. 
JUSTO  GARCIA  Y  LEON,  Plff,  in  Err,, 

V, 

JUAN  OLIVER. 
(See  S.  C,  11  Wall..  185-192.) 

Suits  by  mariners  to  recover  usages — where  brought 
— mariniersmay  waive  lien  and  sue  in  State 
Court — suits  against  sureties. 

Mariners,  In  suits  to  recover  their  wa^res,  may 
prooeed  aflrainst  the  owner  or  master  of  tbe  ship  in 
penomamy  or  they  may  proceed  in  rem  a^ralost  the 
ship,  or  ship  and  freight,  at  their  election. 

The  mariner  may  prooeed  by  libel  in  the  District 
Court,  or  by  an  action  at  law,  either  in  the  Circuit 
Court,  or  In  a  State  Court,  as  in  other  causes  of  ac- 
tion cognizable  in  the  State  and  Federal  Courts,  ex* 
erclfling  JurlBdlotion  in  common  law  cases. 

Claims  of  the  kind  create  a  lien  upon  the  vessel 
under  the  laws  of  Louisiana,  similar  to  the  lien 
which  arises  in  such  cases  under  the  maritime  law. 

Common  law  remedies  are  not  competent  to  en- 
force a  maritime  Hen  by  a  proceeding  in  rem  and, 
consequently,  the  Jurisdiction  in  such  oases  is  ex- 
clusively in  the  District  Courts. 

Even  where  a  maritime  lien  arises,  the  injured 
party  may  waive  his  lien,  and  may  resort  to  his 
common  law  remedy  in  the  State  Court,  against  the 
owner  of  the  vessel.  ^ 

Suit  may  be  brought  in  the  State  Court  against 
sureties  in  a  bond  given  to  release  property  nom  a 
writ  of  sequestration. 

[Nos.  86,  86. 03.] 
SuimMed  Fob.  6,  1871.    Decided  Mar.  6,  1871, 

IN  ERROR  to  the  Seventh  Judicial  District 
Court  of  the  State  of  Louisiana. 

Petitions  in  these  cases  were  filed  in  the  Dis- 
trict Court  in  and  for  the  Parish  of  Orleans  in 
the  State  of  Louisiana,  by  the  defendants  in 
error,  for  monevs  alleged  to  be  due  them  upon 
certain  bonds  given  as  security  in  the  course 
of  \&sb1  proceedings  therefor,  had  for  the  col- 
lection of  sailors  wages.  Judgments  havine 
been  given  for  the  plaintiffs,  the  defendant  sueu 
out  these  writs  of  error. 

The  case  is  fully  stated  by  the  court 

Messrs.  Caleb  Cushiiiflf  and  John  T,  Drew, 
for  plaintiff  in  error: 

Even  if  the  State  Court  could  entertain  a 
personal  action  againt  the  owner,  it  had  no  Ju- 
risdiction over  the  vessel  by  conservatory  writ 
and  proceeding  in  rem,  to  enforce  a  miuritime 
lien  by  seizure  before  judgment. 

This  question  seems  to  be  settled  in  a  late 
case  of  Tke  Bsifast  v.  Boon,  7  Wall.,  624(74  U. 
S.,  XIX.,  266);  and  In  the  case  of  The  Moses 
Taylor,  4  Wall,  411  (71  U.  S.,  XVIIL,  897). 
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Having  no  juriBdiction,  therefore,  over  the 
vessel  in  a  proceeding  in  rem,  a  judicial  bond, 
given  in  that  court  for  its  delivery,  is  null  and 
void;  and  the  court  having  no  authority  of  law, 
or  jurisdiction  of  the  subject-matter,  the  order 
of  the  court  to  bond  is  also  an  absolute  nullity. 

*'  The  rule,  that  as  one  binds  himself  he  must 
remain  bound,  may  be  true  in  mere  conven- 
tional obligations  ;but  the  effect  of  judicial  bonds 
must  be  tested  by  the  law  directing  them  to  be 
taken.  That  which  is  superadded  must  be  re- 
jected, and  that  which  is  omitted  supplied.  So, 
if  there  be  no  law  authorizingsuchabondto  be 
taken,  or  if  the  prerequisites  required  for  the 
taking  thereof  be  not  fulfilled,  the  bond  will  not 
bind ;  there  is  error,  and  the  consideration  fails. " 
2  Hennen,  La.  Dig.,  new  ed.,  p.  1028,  verbo  6. 

(So  counsel  appeared  in  this  court  for  the 
defendants  in  error,  but  an  argument  was  filed 
by  Uiem,  of  which  the  following  is  an  abstract :) 

The  owner  of  the  vessel  sequestered  was  per- 
sonally sued  and  cited,  and  m  due  course  of 
law,  jud^ents  were  rendered  by  default 
against  him  in  personam,  for  the  amounts 
c&imed,  with  the  mariner's  lien  and  privilege 
upon  the  property  sequestered. 

On  the  return  of  the  sheriff,  that  the  prop- 
erty bonded  could  not  be  found,  suits  were  then 
brought  in  the  same  court  by  the  defendants  in 
error,  to  enforce  in  persoTiam  the  obligation  of 
said  forthcoming  bonds  i^ainst  the  surety 
thereon,  and  after  the  question  of  jurisdiction 
was  urged  and  overruled,  judgments  were  ren- 
dered »nj>0r«ma9»,  in  favor  of  the  defendants  in 
error,  against  said  surety,  for  the  amounts  fixed 
by  the  original  jud^ents. 

The  right  of  manners  to  bring  suits  in  per- 
gtmam  against  the  owners  of  the  vessel  on  which 
they  have  earned  their  wages,  in  the  State 
Courts,  is  expressly  reserved  to  them  by  the  Ju- 
diciary Act  of  17e&,  under  the  proviso,  "Sav- 
ing to  suitors,  in  all  cases,  the  nght  of  a  com- 
mon law  remedy,  where  the  common  law  is 
competent  to  give  it." 

The  writ  of  sequestration  was  issued  as  a 
metne  or  conservatory  process,  to  preserve  in- 
tact, pendente  lite,  a  lien  and  privilege  granted 
by  law;  and  to  secure  the  presence  of  me  ves- 
sel within  the  territorial  jurisdiction  of  the 
State  Court,  until  after  the  final  judgments,  to 
be  then  subjected  to  execution  and  sale.  &iid 
vmt  was  as  lawful  as  the  suit  itself,  to  which  it 
was  a  mere  appendage  or  incident,  and  as  the 
writ  ci  fieri  faeiae  issued  on  said  personal  judg- 
menta,  and  of  which  said  writ  of  sequestration 
waslhe  mere  precursor. 

The  only  thing  which  the  Federal  Constitu- 
tion and  the  Judiciary  Act  of  1789  seem  to  have 
taken  away  from  the  State  Courts,  is  the  cog- 
nizance of  civil  causes  of  admiralty  and  man- 
time  jurisdiction,  when  the  same  are  sought  to 
be  brought  solely  in  rem,  against  the  offending 
vessel  itself  as  a  party  defendant  to  the  suit. 

The  writ  of  sequestration  has  no  analogy 
whatever  with  the  admiralty  process,  as  under- 
stood and  defined  by  writere  on  admiralty  law. 

8ee,a  rt.  269  eteeq.  of  the  Louisiana  Code  fo 
Practice. 

*' When  properly  brought,  the  suit  is  against 
the  owners  of  the  vessel;  and  in  States  where 
there  are  attachment  laws,  the  plaintiff  may  at- 
tach any  property  not  exempted  from  execution, 
belonging  to  the  defendant.  The  vessel  is  held 
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under  the  attachment  as  the  property  of  the  de- 
fendant, and  not  as  the  offending  thing,  as  in 
the  case  of  a  proceeding  in  rem,"  The  Betfctet 
V.  Boon,  7  Wall.,  645  (74  U.  S.,  XIX.,  272). 

"  The  distinguishing  and  characteristic  feat- 
ure of  such  a  suit  (one  in  rem)  is,  that  the  ves- 
sel or  thing  proceeded  against  is  itself  seized 
and  impleaded  as  the  defendant.  It  is  this  do- 
minion of  the  suit  in  admiralty  over  the  vessel 
or  thing  itself,  which  rives  to  the  title  made 
under  its  decrees,  validity  against  the  whole 
world.  By  the  common  law  process,  whether 
of  meene  attachment  or  execution,  property  is 
leached  only  through  a  personal  defendant, 
and  then  only  to  the  extent  of  his  title.''  The 
Moaes  Taylor,  4  Wall.,  427  (71  U.  S.,  XVm., 
400). 

Mr.  Justice  Clilford  delivered  the  opinion  of 
the  court: 

Mariners  in  suits  to  recover  their  wages,  may 
proceed  against  the  owner  or  master  of  the  ship 
in  personam,  or  thev  may  proceed  ir  rem  against 
the  ship  or  ship  and  freight,  at  their  election. 

Where  the  suit  is  in  rem  against  the  ship,  or 
ship  and  freight,  the  original  jurisdiction  of  the 
controversy  u  exclusive  in  Uie  District  Courts, 
as  providea  by  the  9th  section  of  the  Judici- 
ary Act;  but  when  the  suit  is  in  personam 
against  the  owner  or  master  of  the  vessel,  the 
mariner  may  proceed  by  libel  in  the  District 
Court, or  he  mav,  at  his  election,  proceed  in  an 
action  at  law  either  in  the  Circuit  Court,  if  he 
and  his  debtor  are  citizens  of  different  States, 
or  in  a  State  Court  as  in  other  causes  of  action 
cognizable  in  the  State  and  Federal  Courts  ex- 
ercising jurisdiction  in  common  law  cases,  as 
provided  in  the  11th  section  of  the  Judiciaiy 
Act.  1  Stat,  at  L.,78;  Tfu  Belfast,  7  Wall.,  648, 
644[74U.  S.,  XIX..  271]. 

He  may  have  an  action  at  law  in  the  case 
supposed  either  in  the  Circuit  Court  or  in  a  State 
Court,  because  the  common  law,  in  such  a  case, 
is  competent  to  give  him  a  remedy,  and  where- 
ever  the  common  law  is  competent  to  give  a 
party  a  remedy  in  such  a  case,  the  right  to  such 
a  remedy  is  reserved  and  secured  to  suitors  by 
the  saving  clause  contained  in  the  9th  section 
of  the  Judiciary  Act. 

Servibes,  as  mariners  on  board  the  schooner 
Gallego,  were  rendered  by  each  of  the  appellees 
in  these  cases,  and  their  claims  for  wages  re- 
maning unpaid,  on  the  8th  of  August,  1868, 
they  severally  brought  suit  in  personam  against 
Joseph  Maristany,  the  sole  owner  of  the  schooner 
to  recover  the  respective  amounts  due  to  them, 
as  wases  for  their  services  as  such  mariners. 

Claims  of  the  kind  create  a  lien  upon  the  ves- 
sel under  the  laws  of  that  State  quite  similar  to 
the  lien  which  arises  in  such  cases  under  the 
maritime  law.  They  accordingly  applied  to 
the  court  where  the  suits  were  returnable  for 
writs  of  sequestration,  and  the  same  having 
been  granted  and  placed  in  the  hands  of  the 
sheriff  for  service,  were  levied  upon  the  schooner 
as  a  securi^  to  respond  to  the  judgments  which 
the  plaintiffs  in  the  respective  suits  might  re- 
cover against  the  owner  of  the  vessel,  as  the  de- 
fendant in  the  several  suits. 

Such  a  writ  when  dul^  issued  and  served  in 
such  a  case  has  substantially  the  same  effect  in 
the  practice  of  the  courts  of  that  State  as  an 
attachment  on  mesne  process  in  jurisdictions 
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where  a  creditor  is  authorized  to  employ  such 
a  process  to  create  a  lien  upon  the  property  of 
his  debtor  as  a  security  to  respond  to  his  judg- 
ment. Neither  the  writ  of  sequestration  nor 
the  process  of  attachment  is  a  proceeding  in 
rem,  as  known  and  practiced  in  the  admiruty : 
nor  do  they  bear  any  analogy  whatever  to  such 
a  proceeding,  as  the  suit  in  all  such  cases  is  a 
suit  against  the  owner  of  the  property  and  not 
against  the  property  as  an  offending  thing,  as 
in  case  where  the  libel  is  in  rem  in  the  Ad- 
miralty Court  to  enforce  a  maritime  lien  in  the 
property. 

Due  notice  of  the  suit  was  giren  to  the  de- 
fendant in  each  case,  and  he  appeared  and 
made  defense.  Pending  the  suits  the  schooner, 
which  had  previously  men  seized  by  the  sheriff 
under  the  writ  or  writs  of  sequestration,  was 
released  on  motion  of  the  defendant  in  those 
suits  and  was  delivered  into  his  possession,  he, 
the  defendant,  giving  a  bond  to  the  sheriff, 
with  surety,  conditioned  to  the  effect  that  he 
would  not  send  the  property  out  of  the  Juris- 
diction of  the  court  nor  make  any  improper 
use  of  it,  and  that  he  would  faithfully  present 
the  same  in  case  such  should  be  the  decree  of 
the  court,  or  that  he  wpuld  satisfy  such  judg- 
ment as  should  be  recovered  in  the  suit. 

Judgment  was  recovered  by  the  plaintiff  in 
each  case  against  the  owner  of  the  schooner, 
and  executions  were  issueid  on  the  respNSCtive 
judgments,  and  the  same  were  placed  in  the 
hands  of  the  sheriff.  Unable  to  find  any  prop- 
erty of  the  debtor  or  to  make  the  monev,  the 
sheriff  returned  the  execution  unsatisfied,  and 
the  property  bonded  was  duly  demanded  both 
of  the  principal  obligor  and  of  the  present 
plaintiff  in  error,  who  was  the  surety  in  each 
of  the  forthcoming  bonds. 

Given,  as  the  bonds  were,  on  the  release  of 
the  schooner,  they  became  the  substitute  for 
the  property,  and  the  obligors  refusing  to  re- 
turn the  same  or  to  satisfy  the  -judgments,  the 
respective  judgment  creditors  instituted  suits 
against  the  surety  in  those  bonds.  Service  hav- 
ing been  duly  made,  the  defendant  appeared 
and  filed  an  exception  to  the  jurisdiction  of 
the  court  in  each  case,  upon  the  ground  that 
the  cause  of  action  was  a  matter  exclusively 
cognizable  in  the  District  Courts  of  the  United 
States,  but  the  court  overruled  the  exception 
and  gave  judgment  for  the  plaintiff;  whereupon 
the  defendant  sued  out  a  writ  of  error  in  each 
case  and  removed  the  same  into  this  court. 

Briefly  stated,  the  defense  in  the  court  be- 
low was,  that  the  action  was  founded  on  a  bond 
given  for  the  sale  of  the  schooner  seized  under 
admiralty  process  in  a  proceeding  in  rem,  over 
which  the  State  Court  had  no  jurisdiction  ra- 
Hone  materia,  "  and  that  the  bond  was  taken 
coram  non  judice  and  is  void."  Enough  has 
already  been  remarked  to  show  that  the  theory 
of  fact  assumed  in  the  exception  Is  not  correct, 
as  the  respective  suits  instituted  by  the  mar- 
iners were  suits  in  peretmam  against  the  owner 
of  the  schooner,  and  not  suits  in  rem  against 
the  vessel,  as  assumed  in  the  exception.  Were 
the  fact  as  supposed,  the  conclusion  assumed 
would  follow,  as  it  is  well  settled  law  that 
common  law  remedies  are  not  appropriate  nor 
competent  to  enforce  a  maritime  lien  by  a  pro- 
ceeding in  rem  and,  consequently,  that  the  ju- 
risdiction conferred  upon  the  District  Courts^so 
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far  as  respects  that  mode  of  proceeding,  is  ex 
elusive. 

State  Legislatures  have  no  authority  to  cre- 
ate a  maritime  lien,  nor  can  they  confer  anr 
jurisdiction  upon  a  State  Court  to  enforce  such 
a  lien  by  a  suit  or  proceeding  in  rem,  as  prac> 
ticed  in  the  admiralty  courts;  but  whenever  a 
maritime  lien  arises  the  injured  party  may 
pursue  his  remedy  by  a  suit  %n  pereanam  or  by 
a  proceeding  in  rem  at  his  election.  Such  a 
party  may  proceed  in  rem  in  the  admiralty, 
and  if  he  elects  to  pursue  his  remedy  in  that 
mode,  he  cannot  proceed  in  any  other  form,  as 
the  lurisdiction  of  the  admiralty  courts  is  ex- 
clusive in  respect  to  that  mode  of  prooeedine, 
but  such  a  party  is  not  restricted  to  that  moae 
of  proceeding  even  in  the  Admiralty  Court,  as 
he  may  waive  his  Hen  and  proceed  »n  peretmam 
against  the  owner  or  master  of  the  vessel  in 
the  same  jurisdiction,  nor  is  he  compelled  to 
proceed  in  the  admiralty  at  all,  as  he  may  re- 
sort to  his  common  law  remed}[  in  the  State 
Courts,  or  in  the  Circuit  Court,  if  he  and  his 
debtor  are  citizens  of  different  States. 

Suitors,  by  virtue  of  the  saving  clause  in  the 
9th  section  of  the  Judiciary  Act  conferring 
juri<tdiction  in  admiralty  upon  the  district 
courts,  have  the  right  of  a  common  law  remedy 
in  all  cases  "  where  the  common  law  is  compe- 
tent to  give  it,"  and  the  common  law  is  as 
competent  as  the  admiralty  to  give  a  remedy 
in  all  cases  where  the  sint  is  in  permmam 
against  the  owner  of  the  property. 

Attempts  have  been  made  to  show  that  the 
opinion  of  the  court  in  the  case  of  The  Moeee  Tay- 
lor. 4  Wall.,  411  [71  U.  S.. XVIII., 897.  and  the 
opinion  of  the  court  in  the  case  of  TheHine  v.  Tre- 
wr,  4  Wall.,  555  pi  U.  S.,XVIII..  451],  are  in- 
consistent with  the  views  here  expressed;  that 
the  court  in  those  cases  do  not  admit  that  a  party 
in  such  a  case  can  ever  have  a  remedy  in  a  State 
Court;  but  it  is  clear  that  every  such  sugsestion 
is  wiUiout  foundation,  as  plainly  appears  from 
the  brief  explanations  given  in  each  case  by  the 

Justice  who  delivered  the  opinion  of  the  court. 
Sxpress  reference  is  made  in  each  of  those  cases 
to  the  clause  in  the  9lh  section  of  the  Judiciary 
Act,  which  gives  to  suitors  the  right  of  a 
common  law  remedy  where  the  common  law  is 
competent  to  give  it,  and  there  is  nothing  in 
either  opinion,  when  the  language  employe  is 
properly  applied  to  the  subject-matter  then  un- 
der consideration,  in  the  slightest  degree  incon- 
sistent with  the  more  elatorate  exposition  of 
the  clause  subsequently  given  in  the  opinion 
of  the  court  in  the  case  of  TheJBeifaai,  7  Wall. , 
642  [74  U.  S..  XIX.,  271],  in  which  all  the 
members  of  the  court  as  then  constituted  con- 
curred. Those  explanations  are  a  part  of  the 
respective  opinions,  and  they  expressly  recog- 
nize the  right  of  the  suitor  to  his  common  law 
action  and  remedy  by  attachment,  as  provided 
in  the  saving  clause  of  the  9th  section  of  the 
Judiciary  Act. 

Common  law  remedies  are  not  competent  to 
enforce  a  maritime  lien  h^  a  proceeding  tn  retn 
and,  consequently,  the  original  lurisdiction  to 
enforce  such  a  lien  by  that  mode  of  proceed- 
ing is  exclusive  in  the  District  Courts,  which  is 
precisely  what  was  decided  in  each  of  the  three 
cases  to  which  reference  is  made.  Authority, 
therefore,  does  not  exist  in  a  State  Court  to 
hear  and  determine  a  suit  in  rem,  founded  upon 
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a  maritime  contract  in  which  a  maritime  lien 
arises,  for  the  purpose  of  enforcing  such  a 
lien.  Jurisdiction  in  such  cases  is  exclusively 
in  the  district  courts,  subject  to  appeal  as  pro- 
vided in  the  Acts  of  Congress,  but  such  a  lien 
does  not  arise  in  a  contract  for  materials  and 
supplies  furnished  to  a  vessel  in  her  home 
port,  and  in  respect  to  such  contracts  it  is  com- 
petent for  the  btates  to  create  such  liens  as 
their  Legislatures  may  deem  just  and  expedi- 
ent, not  amounting  to  a  regulation  of  com- 
merce, and  to  enact  reasonable  rules  and  regu- 
lations prescribing  the  mode  of  their  enforce- 
ment, Th$  Bdfagt,  7  Wall.,  643X74  U.  S., 
XIX.,  271).  ThsSt,  Lawr&nee,  1  Black,  52» 
[66  U.  8..  XVII..  184J. 

Even  where  a  maritime  lien  arises,  the  in- 
jured party,  if  he  sees  fit,  may  waive  his  lien 
and  proceed  by  a  libel  in  personam  in  the  ad- 
miralty, or  he  may  elect  not  to  go  Into  ad- 
miralty at  all,  and  mav  resort  to  his  common 
law  remedy,  as  the  plaintiifs  in  these  cases  did, 
in  the  subordinate  court.  They  brought  their 
suits  in  the  State  Court  iu;ainst  the  owner  of 
the  schooner,  as  they  had  a  right  to  do,  and 
having  obtained  judgments  against  the  defend- 
ant, ihej  might  levy  their  executions  upon  any 
property  beK>nffing  to  him,  not  exempted  from 
attachment  ana  execution,  wldch  was  situated 
in  that  jurisdiction. 

Undoubtedlv  thev  might  also  resort  to  the 
bond  given  when  the  schooner  was  released, 
but  they  were  not  compelled  to  do  so  if  the 
sheriff  could  find  other  property  belonging  to 
the  debtor.  By  the  return  of  the  sheriff  it  ap- 
pears that  other  propertv  to  satisfy  the  execu- 
tions could  not  be  found,  and  under  those  cir- 
cumstances they  brought  these  suits  against 
the  surety  in  those  bonds,  as  they  clearly  had 
4  riffht  to  do,  whether  the  question  is  tested  bv 
the  Laws  of  Congress  or  the  decisions  of  this 
court. 

Judgment  ajfinmcL 

ated— 15  Wall,  3M :  16  WallJS33, 634  ;  20  Wall.,218 : 
9S  U.  S..  366;  W  U.  8.,43;  102  U.  8.,  119;  5  Hughes, 
385:  3CUff.,8a6;  6  Bank.  iic«.,  454 ;  5  Beo.,  488.  437; 
11  Btetohf.,465,4&6.  466;  46  fnd.,  479;  82  Pa.,  46;  15 
Am.  Rep.,  498  (57  N.  T.,  249). 


THE    OERMANIA    FIRE    INSURANCE 
COMPANY.  Ptff.  in  Brr., 

9. 

JOHN  R.  FRANCIS. 

(See  S.  C.  11  Wall.,  210-216.) 

Averment  ofdtietnehip  of  eorporatUmr-ie  eUken 
only  {f  ettUe  creating  ii-^ect  of  want  ofjurie- 
dicUon  of  court  below. 

Where  the  declaration  avers  that  tbo  defendant 
In  a  corporation  created  by  an  Act  of  the  Lefflsla- 
ture  of  the  btateof  New  York,  located  In  Missis- 
Bippi,  and  dolnir  business  there  under  the  laws  of 
the  State,  this,  in  leiral  effect,  is  an  averment  that 
the  defendant  was  a  citizen  of  New  York. 

A  oorporattoQ,  althouirh  it  may  be  permitted  to 
tranaact  bustness  where  its  charter  does  not  oper- 
ate,  cannot  on  that  account  acquire  a  residence 
there.  , 

ScfTM^—CUiaenaMp  of  eorporalUm  and  ite  etoek- 
kokUre;  voluntary  cwaoetotion;  hoMxnof  boTuto  of 
wrpnralifm  neeured  by  mortgaoc;  general  anaioer 
waffwii  ahiettUme  in  retidenee.  See  note  to  Hope  Ins. 
Cu.  r.  Boardmao,  9  U.  8.  (5  Granch).  67. 

See  11  Wall. 


Where  the  declaration  is,  on  its  face,  bad  in  not 
showinjT  that  one  of  the  parties  to  the  suit  was  a 
citizen  of  Mississippi,  the  District  Gourt  had  no 
Jurisdiction  to  try  it. 

Where  the  court  below  has  no  Jurisdiction  to  try 
the  case,  its  Judgment  will  be  reversed. 

[No.  82.] 
Argued  Feb.  f  4,  1S71.      Decided  Mar.  6,  1871. 

IN  ERROR  to  the  District  Court  of  the  Unit- 
ed States  for  the  District  of  Mississippi. 

Suit  was  brought  in  the  Circuit  Court  of 
Monroe  County,  State  of  Mississippi,  by  the 
defendant  in  error,  to  recover  insurance  upon 
a  certain  stock  of  merchandise.  Upon  the  peti- 
tion of  the  plaintiff,  the  case  was  removed  to 
the  District  Court  of  the  United  States  for  the 
Northern  District  of  Mississippi. 

Judgment  having  been  given  for  the  plaint- 
iff, the  defendant  sued  out  this  writ  of  error. 

The  case  is  sufficiently  stated  by  the  court. 

Mesers.  J.  M.  Cariisle  and  J.  D.  Me- 
Pheraon*  for  plaintiff  in  error: 

The  question  is  here  distinctly  raised,  whether 
the  Fecteral  Court  acquired  jurisdiction  by  the 
transfer  ordered  and  made,  as  hereinbefore 
stated. 

There  is  but  one  Act  of  Congress  authorizing 
the  plaintiff  to  remove  his  cause  from  the  State 
to  the  Federal  Court;  that  is  the  Act  of  Mar.  2, 
1867.  14  Stat,  at  L.,  558.  And  this  Act  in  ex- 
press terms,  authorizes  the  transfer  only  when 
one  party  is  a  citizen  of  the  State  in  which  the 
suit  IS  brought,  and  Uie  other  party  is  a  citizen 
of  a  different  State. 

In  the  case  at  bar,  neither  in  the  declaration 
nor  elsewhere  was  it  made  to  appear  that  either 
party  was  a  citizen  of  Mississippi.  On  the 
contrary,  the  declaration  filed  in  the  District 
Court,  averred  in  express  terms,  that  the  plaint- 
iff was  a  citizen  of  Illinois;  and  also  averred,  in 
legal  effect,  that  the  defendant  was  a  citizen  of 
New  York  by  averring  that  it  was  a  Corporation 
created  by  an  Act  of  the  Legislature  of  New 
York. 

B.  B.  Co.  T.  Wheeler,  1  Black,  286  (66  U.  S., 
XVII.,  130);  B.  B.  Co.  V.  Leteon,  2  How.,  497. 

The  averment  that  the  defendant  was  doing 
business  in  Mississippi,  under  the  laws  of  that 
Stat6,  can  have  no  effect  upon  the  jurisdiction 
of  the  Federal  Courts,  which,  under  the  Con- 
stitution and  Statutes  of  the  United  States,  de- 
pends solely  on  citizenship. 

Mes»r%.  1*.  A.  Hendricks,  D.  W.  Voorhees 
and  B.  N.  Bishop,  for  defendant  in  error: 

The  jurisdictional  facts  in  this  case  are  con- 
tained m  the  averments  in  the  petition:  *'That 
said  defendant  is  a  Corporation,  with  agents 
and  officers  in  said  State  of  Mississippi,  here 
residing  and  transacting  the  business  of  insur- 
ance, for  which  said  Company  was  incorpo- 
rat^,"andin  the  declaration. as  "A  Corporation 
created  by  an  Act  of  the  Legislature  of  the 
State  of  New  York,  located  in  the  City  of  Aber- 
deen and  State  of  Mississippi,  in  the  district 
aforesaid,  under  and  by  virtue  of  the  laws  of 
Mississippi." 

These  averments  are  substantially  the  same, 
and  preient  the  question :  is  a  corporation,  with 
agents  and  officers  residing,  located  and  doing 
business  in  a  State,  under  and  by  virtue  of  its 
laws  and  suable  there,  a  citizen  of  that  State 
under  the  Act  of  Mar.  2,  1867? 
It  is  believed  that  the  exact  point  raised  here 
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has  never  been  decided  by  this  court.  The  two 
cases  cited  by  plaintiff  in  error  do  not  decide  it, 
though  thej  throw  considerable  light  on  it.  But 
in  neither  of  these  cases  do  they  establish  a  test 
or  criterion  for  the  locality  of  a  citizenship  of  a 
coiporation,  nor  do  they  describe  a  similar  state 
of  facts  to  those  existing  in  this  case. 

In  this  case  the  plaintiff  in  error  was  created 
by  the  State  of  New  York,  and  has  its  principal 
place  of  business  there.  But  it  was  so  created, 
not  to  exist  in  New  York  alone,  not.  in  the 
words  used  in  LetiOfCs  case  "to  perform  its 
functions"  "under  the  authority  of  that  State/' 
but  expressly  "to  perform  its  functions"  in 
other  States  and  under  their  authority,  wherever 
it  could  get  permission. 

This  court,  in  Letsan'i  case,  2  How.,  497, 
658,  says: 

"Lord  Coke  says:  Every  corporation  and 
body  politic  residing  in  anj  county,  riding,  dty 
or  town  corporate,  or  having  lands  or  tenements 
in  any  shire,  qua  prapriis  manibus  et  sumptibus 
posHdefU  et  haberU.  are  said  to  be  inhabitants 
within  the  purview  of  the  statute." 

In  the  case  of  KiTig  v.  Gardner^  in  Ck>wp.,79, 
a  corporation  was  decided  by  the  Court  of  K. 
B.  to  come  within  the  description  of  occupiers 
or  inhabitants. 

In  Hie  Bank  v.  Deteaux,  the  case  most  relied 
upon  for  the  doctrines  contended  for  by  the 
plaintiff  in  error,  it  is  said  of  a  corporation: 
'  'Thisideal  existence  is  considered  as  an  inhabit- 
ant, when  the  general  spirit  and  purpose  of 
the  law  require  it."  If  it  be  so  for  the  purposes 
of  taxation,  why  Ib  it  not  so  for  the  purposes  of 
a  suit  in  the  Circuit  Court  of  the  United  States, 
when  the  plaintiff  has  the  proper  residence? 
Certainly,  the  spirit  and  purpose  of  the  law  re- 
quire it. 

It  had,  therefore,  the  quality  of  residence  in 
MississiDpL 

It  had  removed  and  assumed  an  existence 
there,  "Under  and  by  virtue  of  the  laws  of 
Mississippi."  See  R.  S.  of  Miss.,  ch.  Insurance: 

That  a  corporation  can  have  no  legal  existence 
beyond  the  limits  of  the  State  incorporating  it, 
has  been  repeatedly  decided  and  is  true,  if  there 
is  no  further  action  on  the  part  of  other 
States. 

But  when  a  corporation,  created  by  one  State 
for  the  express  purpose  of  transacting  its  busi- 
ness in  such  other  States  as  will  admit  it,  by 
the  express  statutory  permission  and  authority 
of  another  State,  sends  its  officers  and  agents 
into  such  State,  or  appoints  citizens  and  resi- 
dents of  that  State  its  officers  and  agents,  accepts 
the  laws  and  conditions  annexed  by  that  State 
to  its  admission— -one  of  which  is  that  it  shall 
be  suable  there,  and  to  which  it  in  writing  ex- 
pressly consents — then  it  would  seem,  both  in 
fact  and  in  law,  to  exist  in  that  State,  and  to  be 
a  citizen  there  for  the  purpose  of  suing  and  be- 
ing sued,  which  is  the  only  quality  and  attribute 
of  citizenship  a  corporation  has  ever  been  held 
to  possess.  It  has,  therefore,  the  quality  of 
suability  in  that  State. 

It  had  assented  to  the  conditions  in  the  Stat- 
utes of  Mississippi  and  in  return,  therefore,  it 
was  authorized  and  empowered  by  Mississippi 
to  do  business  here.  Its  power  to  perform  its 
functions  in  the  State  of  Mississippi,  and  to  exist 
there,  are,  therefore,  derived  from  that  State, 
and  it  has  to  that  extent  at  least  its  inoorpora* 
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tion  (by  whfekis  meant  its  grant  of  power)  from 
the  State  of  Mississippi,  and  has  that  quality  of 
citizenship  there. 

The  cases  cited  by  plaintiff  is  error  LeUorC% 
case  («ttj9ra)  and  R.  B,  Oo.  v.  Wheei&r^  1  Black 
286  (66  U.  S.,  XVII.,  180).  do  not  conflict  with 
this  view. 

In  LeUon*%  case,  2  How.,  497,  the  court  de- 
cides: "A  corporation  created  by  a  State  to 
perform  its  functions  under  the  authority  of 
that  State,  and  only  suable  there,  though  it  may 
have  members  out  of  the  State,  seems  to  us  to 
be  a  person,  though  an  artificial  one,  inhabiting 
and  belonging  to  that  State  and,  therefore,  en- 
titled for  the  purpose  of  suing  and  being  sued 
to  be  deemed  a  citizen  of  that  State." 

This  is  the  definition  of  a  corporation  which 
is  a  citizen  of  a  particular  State  for  a  particular 
purpose.  The  plaintiff  in  error  was  not  created 
to  perform  its  functions  under  the  authority  of 
New  York  alone,  but  in  any  other  State  under 
its  authority.  Neither  is  it  only  suable  there — 
in  New  York.  But  by  the  law  of  Mississippi 
(statutes  on  Insurance  above  cited)  it  is  maae 
suable  in  that  8tate,-required  to  give  its  written 
consent  thereto,  which  this  court  wiU  conclu- 
sively presume  it  has  dona  It  does  not,  there- 
fore, under  this  decision,  become  exclusively  a 
citizen  of  New  York, 

In  the  second  case  cited,  B.  B.  Oo,  v.  Wheder 
(euprc^,  the  corporation,  plaintiff  in  error,  at- 
tempted to  fix  a  criterion  bv  which  the  citizen- 
ship of  a  corporation  could  be  located,  and  fixed 
upon  the  looAlity  of  its  principal  place  of  busi- 
ness,as  the  test.  The  court  decided  that  that  was 
not  an  exclusive  test  or  quality,  and  the  fact 
that  itB  principal  place  of  business  was  in  Ohio, 
did  not  make  it  a  citizen  of  Ohio. 

Courts  have  nowhere  decided  that  the  mere 
fact  of  incorporation  in  a  particular  State  alone, 
made  it  a  citizen  of  that  State. 

Mr.  Justice  Davis  delivered  the  opinion  of 
the  court: 

The  only  point  in  this  case,  which  we  are  re- 
quired to  notice,  relates  to  the  jurisdiction  of 
Uie  district  court  to  hear  and  determine  it. 

The  Act  of  Congress  of  March  2,  1867  (14 
Stat,  at  L.,  558),  which  allows  a  plaintiff,  under 
certain  circumstances,  to  remove  his  cause  from 
the  State  to  the  Federal  Court,  authorizes  the 
transfer  only  when  one  party  is  a  citizen  of  the 
3tate  in  which  the  suit  is  brought  and  the  other 
party  is  a  citizen  of  a  different  State.  In  this 
case,  while  it  appears  on  the  face  of  the  declara- 
tion that  the  plaintiff  is  a  citizen  of  Illinois,  it 
does  not  appear  that  the  defendant  is  a  citizen 
of  Mississippi.  This  being  so,  it  is  not  necessary 
to  notice  the  subsequent  plesdings,  because  if 
the  court  can  see,  on  the  case  made  by  the 
plaintiff  in  his  declaration,  that  the  district  court 
acquired  no  jurisdiction  over  it,  it  is  bound  to 
reverse  the  judgment  and  direct  the  district 
court  to  remand  the  cause  to  the  State  Court  in 
which  it  was  instituted.  IhUard  v.  Dioight,  4 
Cranch,  429. 

If  the  declaration  had  averred  the  citizenship 
of  the  parties  to  be  as  the  law  requires  it.  the 
jurisdiction  of  the  District  Court  would  have 
attached,  and  we  would  be  required  to  look 
further  into  the  record  in  order  to  ascertain 
whether  the  defendant  had  raised  the  question 
of  jurisdiction  in  season  to  avail  itself  of  the 
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objection  in  this  court.    De  8obry  v.  NichdUon, 
3  Wall.,  423  [70  U.  8..  XVIIL.  2641. 

The  declaration  avers  that  the  piaintifl  in 
error  (the  defendant  in  the  court  oelow)  is  a 
Corporation  created  by  anAct  of  the  Leffislature 
of  the  State  of  New  York,  located  in  Aberdeen, 
Mississippi,  and  doing  business  there  under  the 
lawB  of  tiie  State.  This,  in  legal  effect,  is  an 
averment  that  the  defendant  was  a  citizen  of 
New  York,  because  a  corporation  can  have  no 
legal  existence  outside  or  the  sovereignty  bv 
which  it  was  created.  Ohio  and  Miss.  A  R, 
Co,  V.  Whseler,  1  Black,  286  [66  U.  8.,  XVII., 
ldO];L(migfriUeR  R,  Co.  v.  Z«(«m,2How.,  497. 
Its  place  of  residence  is  there,  and  can  be  no- 
where else.  Unlike  a  natural  person,  it  cannot 
change  its  domicU  at  will  and.  although  it  may 
be  permitted  to  transact  business  where  its 
charter  does  not  operate,  it  cannot  on  that 
account  acquire  a  residence  there. 

Ajb,  therefore,  the  declaration  is,  on  its  face, 
bad  in  not  showing  that  one  of  the  parties  to 
the  suit  was  a  citizen  of  Mississippi,  it  follows 
that  the  transfer  of  the  cause  was  not  authorized 
bv  law,  and  that  the  district  court  had  no  Juris- 
diction to  try  it. 

Ths  judgment  of  the  Dutriei  Court  %$  reversed, 
and  the  cause  is  remanded  to  that  oourt,  with  in- 
strueUons  to  transmit  it  to  the  Circuit  Court  of 
Momroe  County,  for  further  proceedings  in  eon- 
formi^  to  law  and  justice. 

Cited— 28  Ohio  St.,  »1;  47  Ind.,  241. 


ALEXANDER  Y.  P.  GARNETT,  Claimant 
of  Certain  Real  Estate.  Plff.  in  Err.^ 

e. 
UNITED  STATES. 

(See  S.  C,  11  Wall.,  26&-289.) 

Writ  of  error  in  District  cf  Columbia — appellate 
juriedietion  of  this  court. 

A  writ  of  error  lies  from  the  Supreme  Court  of 
the  I>lstrlot  of  Columbia  to  the  District  Court  of 
that  District. 

This  court  can  revise  judgments  of  such  District 
Court,  only  after  they  have  been  the  subject  of  re- 
view by  such  Supreme  Court,  and  then  only  in 
couneciloo  with  the  action  of  that  court  in  amrm- 
injT  or  reversing  them. 

PNos.  14,  15.J 

Argued  Jan,  SI,  Feb.  1, 1869.     Re-argued  Feb. 

8,  9,  1871.    Decided  Mar.  6, 1871. 

IN  ERROR  to  the  Supreme  Court  of  the  Dis- 
trict of  Columbia. 

This  case  arose  upon  a  libel  on  information 
filed  in  the  Supreme  Court  of  the  District  of 
Colombia,  sitting  as  a  District  Court  of  the 
United  States  in  and  for  said  District  of  Co- 
lumbia, for  the  confiscation  of  certain  real  es- 
tate of  the  plaintiff  in  error.  A  decree  of  con- 
demnation of  all  the  estate  of  the  defendant, 
the  phuntiff  in  error  here,  having  been  entered 
in  that  court,  the  said  defendant  sued  out  a 
writ  of  error  to  the  Supreme  Court  of  said  Dis- 
trict of  Columbia,  sitting  as  a  Circuit  Court  of 
the  United  States,  by  which  court  the  said  writ 
of  efTor  was  dismissed.  Thereupon,  the  said  de- 
fendant sued  out  this  writ  of  error. 

The  case  is  sufficiently  stated  by  the  court. 

The  argument  of  the  case  upon  the  merits 
WIS  Bubstantlally  the  same  as  in  the  case  of  Me- 
Vfigk  T.  U.  8.  {post,  80). 

8«  11  Wall, 


Messrs.  C.  Cashine,  W.  W.  Boyce  and  B. 
R.  Gortis,  for  plaintm  in  error. 

Messrs.  Hoar,  AUy-Qen.,  Field,  Asst.  Atty- 
Gen.,  first  argued  the  case,  afterwards  Aker- 
man,  AUy-Qen.,  and  Bristow,  Solicitor- Oen.,  re- 
argued for  defendants  in  error  at  above  dates. 

Mr.  Justice  Swayne  delivered  the  opinion 
of  the  court: 

This  is  a  writ  of  error  to  the  Supreme  Court 
of  the  District  of  Columbia. 

The  original  proceeding  was  instituted  in 
the  District  Court  of  the  United  States  for  same 
Territory.  Its  object  was  to  procure  the  con- 
demnation and  s^e  of  the  property  of  the 
plaintiff  in  error,  described  in  the  libel  of  the 
United  States,  pursuant  to  the  provisions  of  the 
Act  of  Congress  of  July  17th,  1862,  entitled 
"AnAct  to  nuppress  Insurrection,  to  Punish 
Treason  and  Rebellion,  to  Seize  and  Confiscate 
the  Property  of  Rebels,  and  for  other  pur- 
poses." The  libel  alleged  that  the  property  be- 
longed to  Gamett,  and  that  he  was  within  three 
of  the  categories  defined  in  the  5th  section, 
which  rendered  it  liable  to  beproceeded  sgainst 
in  the  manner  prescribed.  His  offenses  were 
specifically  set  forth.  The  property  was  con- 
demned and  sold.  Garnett  sued  out  a  writ  of 
error  from  Uie  Supreme  Court  of  the  District  of 
Columbia.  The  attorney  of  the  United  States 
filed  a  motion  to  dismiss  the  writ.  The  court 
dismissed  it  upon  the  ground  that  a  writ  of  er- 
ror would  not  lie  from  that  court  to  the  district 
court.  Gamett  excepted.  His  bill  of  excep- 
tions is  found  in  the  record. 

This  is  the  only  point  in  the  case  which  we 
have  found  it  necessary  to  consider.  In  com- 
ing to  this  conclusion  the  learned  court  fell  into 
an  error. 

The  case  was  decided  prior  to  the  decision 
of  this  court  in  Ex  parte  Bradley,  7  Wall.,  364 
[74  U.  S.,  XIX.,  214].  It  was  not  seriously 
controverted  by  the  counsel  for  the  defendants 
in  error,  in  the  argument  at  the  bar,  that  this 
authoritv  is  conclusive  upon  the  subiect.  The 
proposition  is  too  clear  to  require  discussion. 
£rror,  and  not  appeal,  was  the  proper  revisory 
remedy.  Armstrong's  Foundry,  6  Wall.,  7616 
[78  U.  S.,  XVIIL,  882].  The  other  objections 
taken  to  the  writ  are  also  without  validity. 
The  order  dismissing  it  must,  therefore,  be  re- 
versed. This  will  restore  the  case  to  the  place 
it  occupied  before  the  Supreme  Court  of  the 
District  of  Columbia,  when  the  order  dismiss- 
ing it  was  made.  As  that  court  did  not  pass 
upon  the  alleged  errors  of  the  district  court,  we 
cannot  consider  them.  Our  province  is  to  ex- 
ercise appellate  jurisdiction  touching  the  pro- 
ceedings of  the  Supreme  Court  of  the  District. 
We  can  examine  those  of  the  district  court  only 
after  they  have  been  the  subject  of  review  by 
the  Supreme  Court,  and  then  only  in  connection 
with  the  action  of  that  court  in  affirming  or  re- 
versing them.  We  cannot  regard  them  until 
they  have  received  the  impress  of  the  judgment 
of  the  higher  local  court. 

The  order  dismissing  the  writ  of  error  is  re- 
versed, and  (he  cause  will  be  remanded  to  the  Su- 
preme Court  of  the  District  of  Columbia,  with 
directions  to  proceed  in  the  cause  in  conformity 
to  law. 


CIted-U  Wall.,  866, 844 ;  1  Wood,  225, 229. 
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WILLIAM  N.  McVeigh,  Plff.  in  Brr., 

V. 

UNITED  STATES. 

(Bee  8.  a.  11  WaU.,  860-868). 

Confederate  dtken  may  defend  an  action,  and 
bring  torit  of  error. 

In  a  libel  of  information,  under  the  Act  of  July 
17, 1868,  to  reach,  for  the  purposes  of  forfeiture 
and  sale,  real  and  personal  property,  the  owner  of 
the  property,  althou^rh  a  resident  of  the  City  of 
Richmond,  within  the  Confederate  lines,  and  a 
Confederate,  may  file  an  answer  and  defend. 

He  also  has  the  ri^rht  to  sue  out  a  writ  of  error  to 
this  court. 

[No.  28.] 

Argued  Jan.  SI,  Ineb.  1,  1870.    Reargued  Feb. 

S,  P,  1S71.    Decided  Mar.  6,  1871. 

IN  ERROR  to  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  Virginia. 

In  this  case  a  lihel  of  information  was  filed 
in  the  District  Court  of  the  United  States  for 
the  Eastern  District  of  Virginia,  to  confiscate 
certain  real  estate  of  the  plaintiff  in  error.  A 
decree  of  confiscation  having  been  entered  in 
that  court,  the  defendant  sued  out  a  writ  of 
error  to  the  circuit  court,  where  the  said  decree 
was  affirmed;  whereupon  the  said  defendant 
sued  out  this  writ  of  error: 

The  case  is  further  stated  by  the  court. 

Messrs,  B.  R.  Curtis,  C*  Cashinjr,  Oeorge 
WHliam  Brent,  C.  W,  Wattles,  I.  W.  Moore, 
and  Hashes*  Denver  d  Peck,  for  plaintiff  in 
error: 

Of  course  nothing  remained  for  McVeigh 
but  to  be  defaulted,  because  he  was  not  al- 
lowed to  appear;  and  the  question  is  whether 
that  was  erroneous  or  not.  The  grounds  as- 
signed in  the  order  are,  that  it  appeared  from 
the  answer  that  McVeigh  was  a  resident  of  the 
City  of  Richmond,  withm  the  Confederate  lines, 
and  a  rebel.  On  looking  into  this  Act  of  Con- 
gress, it  is  found  not  to  have  been  the  inten- 
tion of  Congress  to  inflict  this  forfeiture  upon 
persons  because  they  were  residents  within  the 
enemy's  lines.  That  is  quite  clear;  and  it  is 
also  quite  clear  that  there  is  nothing  in  this 
Act  of  Congress  to  inflict  a  forfeiture  upon  a 
person  because  he  was  a  rebel  at  the  time  when 
this  answer  was  flled,  even  if  it  be  assumed 
that  the  Judge  interpreted  **  rebel  **  to  mean  a 
person  giving  aid  and  comfort  to  the  rebellion, 
of  which  interpretation  this  court  has  no  evi- 
dence  whatever.  I  acree  that  the  provision  of 
the  5th  f9ection,  which  relates  to  persons  own- 
ing property  in  any  loyal  State  or  Territoiy  of 
the  United  States,  or  in  the  District  of  Colum- 
bia, applies  to  those  who.  at  any  time  after  the 
passage  of  this  Act,  should  give  aid  and  com- 
fort to  the  enemy;  but  it  does  not  apply  to 
those  who  owned  property  within  the  State  of 
Virginia,  which  was  not  one  of  the  loyal  States, 
and  was  one  of  the  Confederate  States.  The 
7th  section  of  this  law,  which  provides  for 
penons  who  own  property  and  commit  the  de- 
scribed offenses  within  the  Confederate  States, 
is  limited,  and  limited  in  this  way:  *'  T^t  if 
any  person  within  any  State  or  Territory  of 
the  United  States,  other  than  those  named  as 
aforesaid  (that  is,  other  than  the  loyal  States), 
after  the  passage  of  this  Act,  being  engaged  in 
armed  rebellion  against  the  Government  of  the 
United  States,  or  aiding  or  abetting  such  re- 
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hellion,  shall  not,  within  sixty  davs  after  pub- 
lic warning  and  Proclamation,  duly  given  and 
made  by  the  President,  cease  to  aid,  counte- 
nance and  abet  such  rebellion,  and  return  "  to 
his  allegiance,  his  property  is  to  be  forfeited. 
It  is  a  person  who,  being  engaged  in  the  re- 
bellion, does  not,  in  consequence  of  the  Proc- 
lamation, return  to  his  allegiance.  This  is  a 
penal  statute  in  any  aspect  of  it,  and  is  not  to 
be  extended  by  implication,  and  the  only  per- 
sons who  are  embraced  in  it  are  persons  who, 
being  engaged  in  the  rebellion  after  the  pas- 
sage of  the  Act  and  before  a  Proclamation  by 
the  President,  or  at  the  time  of  such  a  Procla- 
mation, or  at  any  time  after  such  a  Proclama- 
tion within  the  limited  sixty  days,  fails  to  re- 
turn in  consequence  of  that  Proclamation. 

So  that  it  certainly  did  not  appear  by  the 
answer  of  McVeigh  that  he  was  within  the 
terms  of  this  Act.  He  was  not  within  the 
terms  of  this  Act  as  a  resident  within  the  rebel 
lines.  He  was  not  within  the  terms  of  thia 
Act  by  reason  of  being  a  rebel  (whatever  the 
learned  judge  may,  unoer  the  circumstances  of 
the  case,  have  construed  that  to  be)  when  he  filed 
his  answer,  because  the  7th  section  does  not 
apply  to  him,  as  I  submit,  on  its  true  construc- 
tion. And  he  was  not  a  rebel,  so  far  as  ap- 
pears, by  holding  any  of  the  offices  that  are 
mentioned  in  the  5th  section.  That  did  not 
appear  by  his  answer,  so  far  as  we  see;  and 
therefore  I  respectfully  submit  that  the  case  is 
this:  that  Congress  provides  such  a  process  as 
requires  a  notice  to  the  party  supposed  to  be 
guilty  to  come  in  and  defend  himself;  and 
when  he  comes  in  and  offers  to  defend  him- 
self, and  files  an  answer,  inasmuch  as  the  court 
say  that  on  reading  the  answer  they  see,  not 
that  he  has  committed  any  one  of  the  offenses 
for  which  he  is  to  forfeit  his  property,  but  has 
committed  some  other  offense,  therefore  he 
must  not  be  allowed  to  defend. 

But,  may  it  please  Your  Honors,  I  am  pre- 
pared to  go  much  further  on  the  subject  than 
this  narrow  view  of  the  case.  I  am  quite 
aware  that  alien  enemies  at  the  common  law 
were  not  admitted  as  parties  to  suits,  but  I  am 
also  aware  that  even  alien  enemies  are  ad- 
mitted as  parties  to  suits  in  courts  of  admiralty, 
international  courts,  where  they  come  for  a 
purpose  proper  to  be  considered  by  an  interna- 
tional court,  althouj^h  they  are  alien  enemies. 

I  refer  to  the  decision  of  His  Honor,  Justice 
Nelson,  in  a  case  which  is,  upon  the  brief,  £71 
8.  V.  Certain  Shares  of  Stock,  5  Blatchf.,  281, 
where  many  authorities  on  this  subject  are  re- 
ferred to. 

But  it  seems  to  me,  may  it  please  Your 
Honors,  that  this  very  peculiar  case  is  not  at 
all  within  this  principle  with  regard  to  aliea 
enemies.  These  persons,  though  residing  with- 
in the  lines,  and  tnough  rebels,  whatever  mean- 
ing was  attached  to  this  word  by  the  district 
court,  were  not  alien  enemies.  They  were 
enemies  for  the  purpose  of  having  war  made 
upon  them,  and  for  the  purpose  of  having 
their  property  confiscated,  if  Congress  took 
proper  measures  to  confiscate  their  property  as 
enemies;  but  they  were  not  alien  enemies. 
They  were  citizens  of  the  United  States,  and 
they  are  not  to  be  kept  out  of  the  courts  of  the 
United  States,  for  the  purpose  of  presenting 
any  rights  which  it  was  proper  those  courts 
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should  consider,  upon  any  principle  that  I  am 
aware  of.  Now,  was  it  not  proper  that  this 
court  of  the  United  States  should  consider  the 
xiiiestion  whether  McVeigh  had  committed  the 
offenses  alleged  in  the  Hbel,  to  cause  the  for- 
feiture of  this  property?  Did  not  Congress 
intend,  when  it  enacted  this  law,  that  that 
should  be  consider^,  and  considered  in  every 
•case? 

In  the  case  of  Hardiman  v.  Harria,  reported 
in  14  How.,  884,  Mr.  Justice  Daniel,  who  gave 
the  opinion  of  the  court,  shows  that  it  is  a 
principle  of  universal  jurisprudence  which  can- 
not be  disregarded,  that  everv  party  who  is 
proceeded  against  in  a  court  of  justice,  civilly 
or  criminally,  must  have  notice.  Why?  That 
he  may  appear  and  be  heard.  From  the  dajs 
of  Magna  Charta,  as  Lord  Coke  tells  us,  down 
to  the  present  time,  due  process  of  law  includes 
actor,  reus  judex;  and  how  is  anybody  to  be 
Judex  unless  he  hears? 

This  court  has  decided  that  the  question 
whether  a  person  was  guilty,  in  point  of  fact, 
of  these  offenses  leading  to  confiscation,  must 
be  tried  by  a  jury,  and  under  that  decision,  I 
suppose,  beyond  all  doubt,  all  these  cases  must 
go  back;  but  it  is  extremely  important,  I  must 
aay,  considering  the  number  of  persons  and  the 
Amounts  of  property  involved,  it  is  of  public 
importance  that  the  court  should  not  merely 
formally  send  back  these  cases,  but  should 
send  them  back  with  decisions  of  points  one 
way  or  the  other,  which  are  controlling. 

In  the  case  of  Ar7Mirong*8  Foundry ,  6  Wall., 
766  (78  U.  S.,  XVIII.,  882).  and  the  other 
cases  in  6  Wallace  referred  to  in  the  brief,  the 
court  has  held  that  similar  proceedings  are  on 
the  common  law  side  of  the  court,  and  there 
must  be  trial  by  jurv.  Well,  McVeigh  filed 
his  answer.  The  juage  says:  "You  are  a 
resident  within  the  enemy's  lines,  and  you  are 
a  rebel;  you  cannot  be  heard."  How  is  he 
^ing  to  get  to  the  jury?  I  respectfully  sub- 
mit that  McVeigh  was  depriv^  of  a  legal 
right  to  be  heard,  to  try  his  case,  and  deprived 
of  it  contranr  to  law. 

MeMSTs,  SCoar*  AttyGen.,  and  Field*  Asst. 
Atijf-Oen.,  made  first  argument  for  defendants 
in  error,  and  Messrs.  ilSnos  T.  Akermajif 
AUy-Oen.,  and  B.  H.  Briatow,  SoUcUar-Oen., 
made  the  re-argument: 

An  enemy  has  no  standing  in  court,  and  can- 
not be  admitted  as  a  claimant,  even  in  prize. 
Whether  he  be  an  enemy  or  not,  if  contested, 
must  be  determined  by  the  court;  but  it  is  a 
different  issue  from  the  issue  on  the  merits,  and 
is  to  be  determined  in  the  first  instance  bv 
the  court  In  proceedings  in  rem,  if  it  is  ad- 
mitted by  the  claimant  that  he  is  an  enemy,  his 
claim  must  be  stricken  out. 

Mumfcrd  v.  Mumford,  1  Gall.,  866;  The  Ehn- 
ulmu,  1  Gall.,  563;  The  Peterhoff,  Blatchf.  Pr. 
Cas.,  468;  Halleck,  Int.  L.,  772,  sec.  28,  and 
the  authorities  there  cited ;  Hanger  v.  Abbott,  6 
Wall.,  682  (78  U.  S.,  XVIH.,  989). 

In  the  Mc  Veigh  case,  the  claim  and  answer 
are  not  set  out  in  the  record;  but  the  order 
striking  them  from  the  files  recites  that:  **  It 
appearing  from  the  answer  that  has  been  filed 
in  this  cause  that  the  said  respondent,  William 
N.  McVeigh,  is.  and  at  the  time  of  the  filing 
was,  a  resident  of  the  City  of  Richmond,  with- 
in the  Confederate  lines,  and  a  rebel." 

See  11  Wall.  U.  S.,  Book  20. 


Mr.  Justice  Swayne  delivered  the  opinion 
of  the  court: 

This  is  a  writ  of  error  to  the  Circuit  Court 
of  the  United  States  for  the  District  of  Virginia. 

The  defendants  in  error  filed  in  the  District 
Court  of  the  United  IStates  for  that  district  a 
libel  of  information,  under  the  Act  of  July  17, 
1862,  to  reach,  for  the  purposes  of  forfeiture 
and  sale,  certain  real  and  personal  property  of 
McVeigh,  a  description  of  which  is  fully  set 
forth.  The  original  libel  was  the  same,  muta- 
tis mutandis,  as  that  in  the  case  of  Oarnett, 
daimant  of  certain  real  estate,  v.  The  United 
States  [ante,  79].  An  amendment  was  subse- 
quentlv  made,  whereby  a  further  charge  was 
alleged  of  the  offense  defined  in  the  6th  section 
of  the  Act.  The  plaintiff  in  error  appeared  by 
counsel,  interposed  a  claim  to  the  property, 
and  filed  an  answer.  The  attorney  of  the 
United  States  submitted  a  motion  that  the  ap- 
pearance, answer  and  claim  should  be  stricken 
from  the  files,  for  the  reasons  that  the  respond- 
ent was  **  a  resident  of  the  City  of  Richmond, 
'Within  the  Confederate  lines,  and  a  rebel." 
An  order  was  made  according  to  the  motion. 
Subsequently  a  decree  pro  cor^esso  was  taken. 
The  propertv  was  condemned  as  forfeited,  and 
ordered  to  be  sold.  The  circuit  court,  upon 
error,  affirmed  the  decree,  and4he  case  is  now 
before  us  for  review. 

It  is  objected  that  McVeigh  was  incompe- 
tent to  sue  out  this  writ  of  error.  His  alleged 
criminality  lies  at  the  foundation  of  the  pro- 
ceeding. It  was  averred  in  the  libel  that  he 
was  the  owner  of  the  property  described,  and 
that  he  was  guilty  of  the  offenses  charged, 
which  rendered  it  liable  to  forfeiture.  The 
questions  of  his  guilt  and  ownership  were, 
therefore,  fundamental  in  the  case.  The  notice 
by  publication  was  given  to  bring  him  con- 
structively before  the  court.  It  was  in  the 
nature  oi  the  substituted  service  of  process. 
If  he  failed  to  appear,  his  absence  and  silence 
could  not  affect  the  validity  of  the  proceeding. 
After  the  decree,  pro  confesso,  he  occupied  the 
same  relation  to  the  record  as  a  defendant 
against  whom  a  judgment  by  default  has  been 
taken.  The  case  is  wholly  unlike  a  proceed- 
ing purely  in  rem,  where  no  claimant  is  named, 
and  none  appears  until  after  the  final  decree  or 
judgment  is  entered,  and  the  case  has  termi- 
nate. We  entertain  no  doubt  that  the  plaint- 
iff in  error  had  the  right  to  sue  out  the  writ, 
and  that  the  record  is  properly  before  us  for 
examination. 

In  our  judgment  the  district  court  committed 
a  serious  error  in  ordering  the  claim  and  an- 
swer of  the  respondent  to  be  stricken  from  the 
files.  As  we  are  unanimous  in  this  conclusion, 
our  opinion  will  be  confined  to  that  subject. 
The  order,  in  effect,  denied  the  respondent  a 
hearing.  It  is  alleged  that  he  was  in  the  posi- 
tion or  an  alien  enemy,  and  hence  could  have 
no  locus  standi  in  that  forum.  If  assailed  there, 
he  cotild  defend  there.  The  liability  and  the 
right  are  inseparable.  A  different  result  would 
be  a  blot  upon  our  jurisprudence  and  civiliza- 
tion. We  cannot  hesitate  or  doubt  on  the  sub- 
ject. It  would  be  contrary  to  the  first  princi- 
ples of  the  social  compact,  and  of  the  right  ad- 
ministration of  justice.  Calder  v.  BuU,  8  Dali. , 
888;  Bonaker  v.  Evans,  16  Ad.  <&  £.,  170;  Co- 
pel  V.  Child,  2  Cromp.  &  J.,  574. 
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Whether  the  legal  status  of  the  plaintiil  in 
error  was  or  was  not  that  of  an  alien  enemy,  is 
a  point  not  necessary  to  be  considered;  be- 
cause, apart  from  the  views  we  have  expressed, 
conceding  the  fact  to  be  so,  the  consequences 
assumed  would  by  no  means  follow.  What- 
ever may  be  the  extent  of  the  disability  of  an 
alien  enemy  to  sue  in  the  courts  of  the  hostile 
country  {Clarke  v.  Morey,  10  Johns.,  69;  Bus- 
sett  v.  SkipmtK  6  Binn.,  241).  it  is  clear  that 
he  is  liable  to  be  sued,  and  this  carries  with  it 
the  right  to  uce  all  the  means  and  appliances 
of  defense.  In  Bacon's  Abridgement,  title. 
Alien,  D.  it  is  said :  **  For  as  an  alien  may  be 
sued  at  law,  and  may  have  process  to  compel 
the  appearance  of  his  witnesses,  so  he  may 
have  the  benefit  of  a  discovery."  See,  also. 
Story,  Eq.  PI.,  sec.  58;  AVbreeht  v.  Sussmann, 
2  Yes.  &  B..  823;  Dorsey  v.  Kegel,  80  Md. 
Rep.,  612-522. 

The  judgment  of  the  District  Court  is  reversed, 
and  the  cause  unU  be  remanded  to  the  Circuit 
Court,  ufith  directions  to  proceed  in  it  in  eon-^ 
formiiy  to  law. 

Cited— 11  Wall..  298, 821 ;  17  Wall..  438 ;  18  WeUmIU  : 
108  U.  8.,  aOl ;  5  Hughes,  437 :  1  Wood,  £S5, 220. 280 ;  2 
Sawy.,  689:  66  Mo.,  447:  66  111.,  297;  21  Minn.,  165. 
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V. 

THE  NEW  ORLEANS  AND   CARROLL- 
TON  RAILROAD  COMPANY  bt  al. 

(See  8.  C,  U  WaU.,  624-682.) 

Bight  of  partner  in  partnership  property — mces- 
[^sary  parties  to  a  bill — dismissal  for  toant  of 
in&spe7hsdble  parties. 

The  property  of  a  partnership  belongs  to  the 
firm  and  not  to  the  partners,  each  of  whom  Is  enti- 
tled only  to  a  share  of  what  may  remain  after  pay- 
ment of  the  partoershf p  debts,  and  after  a  settle- 
ment of  the  accounts  between  the  partners. 

The  right  of  an  assignee  of  a  partner  is  only  an 
equity  to  share  in  the  surplus,  if  any,  of  the  firm 
property  after  settlement  of  the  partnership  ac- 
counts. 

To  a  bill  for  the  settlement  of  the  partnership  ac- 
counts, all  the  members  of  the  firm  are  indispens- 
able parties.  ,  « ^  . 

A  bill  in  chancery  will  not  be  dismissed  for  want 
of  proper  parties,  if  the  necessary  parties  can  be 
supplied. 

when  this  is  impossible,  and  whenever  a  decree 
cannot  be  made  Vitbout  prejudice  to  one  not  a 
party,  the  bill  must  t>e  dismissed. 

When  there  is  a  want  of  Indispensable  parties, 
which  cannot  be  supplied  without  ousting  the 
Jurisdiction  of  the  court,  and  also  a  misjoinder  of 
the  defendants  apparent  upon  the  face  of  the  bill, 
it  should  be  dismissed. 

[No.  87.] 
Argued  Feb,  24,  1S7L    Decided  Mar,  6,  187 J. 

APPEAL  from  the  Circuit  Court  of  the  Unit 
ed  States  for  the  District  of  Louisiana. 

The  bill  in  this  case  was  filed  in  the  court  be- 
low, by  the  appellant,  for  an  accounting  and 
for  recognition  as  a  member  of  a  certain  part- 
nership, as  an  assignee  of  Graham,  one  of  the 
partners. 

Judgment  having  been  given  dismissing  the 
bin.  the  complainant  look  an  appeal  to  this  court. 

The  case  is  further  elated  by  the  court. 
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Mr,  P.  Phillips*  for  plaintiff  in  error: 

Graham  having  assigned  his  interest  to  com- 
plainant, and  lM[ay  his  interest  to  Hernandez, 
Binder  and  Bonneval,  the  bill  was  well  filed 
against  the  latter  and  B^uregard,  one  of  Uie 
original  partners,  to  have  an  account  of  the 
profits  of  the  concern,  under  the  prayer  for 
general  relief. 

Story,  Eq.  PI.,  sees.  40,  41. 

As  the  assignment  by  Graham  to  complainant 
was  absolute,  Graham  was  not  a  neoeasary 
party.  This,  especially,  to  have  made  him  a 
defendant,  being  a  citizen  of  the  same  State 
with  the  complainant,  would  have  ousted  the- 
Jurisdiction. 

Story,  Eq.  PL,  sees.  78,  79,  153;  Rogers  v. 
Ins.  Co.,  6  Paige.  698;  Canal  Co.  v.  Gordon,, 
6  Wall.,  569  (78  U.  S.,  XVIII.,  895);  FUch  v. 
Creighton,  24  How.,  168  (65  U.  8..  XVL,  698); 
Rule  in  Equity,  No.  47. 

But  admit  that  May  and  Graham  were  neces- 
sary parties;  their  absence  did  not  deprive  the 
court  of  jurisdiction  over  the  cause.  In  such 
a  case,  an  amendment  of  the  bill  will  be  or- 
dered. 

ffarrisony.  RouHin,  4  Wash.  (C.  C),  82;  Weat 
V.  BandaU,  2  Mas.,  181;  Camsalv.  Banks,  10 
Wheat., 181 ;  MiUigan  v.  MiUedge,  8  Cranch,  220. 

It  is  too  late  to  urge  a  formal  objection  of 
this  kind  at  the  hearing. 

Slory  V.  Livingston,  18  Pet..  875;  Rule  52. 
Eq.  Prac. 

Messrs.  Duncan  6.  Campbell,  C.  H,  HiU, 
Asst.  AttyOen.,  J.  A.  Camfiell,  4.  M.  Car- 
lisle. 

What  could  either  one  of  these  persons,  May 
or  Graham,  assign? 

Thev  might  assign  whatever  remained  after 
the  adjustment  of  the  partnership  accounts. 
May  had  no  power  to  assign  a  right  in  any  sep- 
arate item  of  property,  as  a  claim  for  anv  special 
payment  he  had  made,  and  neither  could  assign 
any  right  to  a  stranger  to  be  a  partner. 

Baker's  Appeal,  21  Pa.,  76;  Rodriguez  v.  Ref- 
feman,6  Johns.. 417;  4  Ves..  Jr.,  896;  J^ieoU 
V.  Mumford,  4  Johns.  Ch.,  622;  Marquand  ▼, 
K  T.  Mfg.  Co.,  17  Johns.,  625;  18  La.,  288;  8 
Watts  <&S.,  262. 

In  a  suit  involving  the  settlement  of  the  ac- 
counts, the  several  partners  were  indispensable 
parties.  In  this  case  we  are  making  inquiries 
aflectinff  the  rights,  interest  and  acts  of  Beau- 
regard, May  and  Graham,  vrithoutthe  presence 
of  either,  in  their  proper  positions  as  partners ; 
and  May  and  Graham  are  not  in  any  manner 
parties  to  the  bill  itself,  and  only  appear  as 
witnesses. 

The  case  as  regards  Graham  assumes  another 
peculiar  phase,  when  we  consider  the  fact  that 
the  plaintiff,  his  assignee,  is  but  a  mortgagee 
or  pledgee  of  this  interest. 

A  connection  with  Beauregard  and  May  en- 
tails the  liquidation  of  a  partnership,  and  the 
payment  of  sums  that  Graham  has  stipulated 
to  pay,  and  on  his  own  statement  it  appears 
have  not  been  paid. 

There  is  nothing  in  the  bill  to  show  that  the 
plaintiff  has  either  the  ability  or  the  disposition 
to  do  this ;  the  plaintiff  lias  not  offered  to  do  this. 

But  it  is  quite  certain  that  the  Bank  cannot 
come  into  the  partnership  without  the  consent, 
of  other  parties,  and  that  the  assignment  of  the 
residuary  interest  does  not  give  to  the  assignee 
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a  title  to  any  particular  portion  of  the  partner- 
ship property. 

Jfr.  Justice  StroBfl^  delivered  the  opinion  of 
the  court: 

The  effect  of  Graham's  assignment  to  the 
complainant  was.  undoubtedly,  to  dissolve  the 
partnership  which  had  existed  between  Beau- 
regard, May  and  himself,  but  it  did  not'  make 
his  assignee  a  tenant  in  common  with  the  other 
two  partners  in  the  property  of  the  firm.  It 
seems  to  be  assumed  on  behalf  of  the  complain- 
ant, that  in  succeeding  to  Graham's  rights,  the 
Bank  acquired  an  ownership  of  the  effects  of 
the  firm  jointly  with  Beauregard  and  May.  and 
that,  as  Graham  liad  been  an  equal  partner 
with  them,  his  assignee  of  course  became  the 
owner  of  one  undivided  third  of  the  railroad 
lease  and  other  property  of  the  firm.  But  this 
assumption  is  based  upon  a  misapprehension 
of  the  effect  of  the  assignment.  It  has  repeat- 
edly  been  determined,  both  in  the  British  and 
American  courts,  that  the  property  or  effects  of 
a  partnership  belong  to  the  firm  and  not  to 
the  partners,  each  of  whom  is  entitled  only 
to  a  share  of  what  may  remain  after  payment 
of  the  partnership  debts  and  after  a  settlement 
of  the  accounts  between  the  partners;  conse- 

?[aently  that  no  greater  interest  can  be  derived 
rom  a  voluntary  sale  of  his  interest  by  one 
partner,  or  by  a  sale  of  it  under  execution. 
West  V.  iS*^,  1  Ves..  239;  NicoUy.  Mumfard, 
4  Johns.  Ch.,  522;  Doner y,  Btanffer,  1  Pa.,  198. 
Id  Fidd  v.  Taylor,  4  Yes..  Jr..  896,  it  was  said 
that  "  a  partv  coming  into  the  right  of  partner" 
(in  any  mode,  either  by  purchase  from  such 
partner,  or  as  a  personal  representative  or  under 
an  execution  or  commission  of  bimkruptcy) 
'  *€»mes  in  to  nothing  more  than  an  interest  in  the 
partnership,  which  cannot  be  tangible,  cannot 
be  made  available,  or  be  delivered  but  under  an 
account  between  the  partnership  and  the  part- 
ner, and  it  is  an  item  in  the  account  that  enough 
must  be  left  for  the  partnership  debts." 

When,  therefore,  the  Bank  obtained  from 
Graham  the  assignment,  which  is  the  founda- 
tion of  its  claim  in  this  suit,  it  obtained  thereby 
no  ownership  of  the  lease  made  by  the  Railroad 
Companv  to  Beaureeard,  and  which  he  agreed 
to  hold  for  the  benefit  of  the  firm,  nor  did  it  ob- 
tain an  v  aliquot  part  of  it,  or  of  any  of  the  effects 
of  the  firm.  The  utmost  extent  of  its  acquisition 
was  an  interest  in  the  surplus,  if  any,  which 
might  remain  after  all  debts  of  the  firm  should 
be  paid,  and  after  the  liabilities  of  Graham  to 
his  copartners,  as  such,  should  be  discharged. 
It  was  not  in  the  power  of  Graham,  by  retiring 
from  the  firm  in  violation  of  the  articles  of  co- 
partnership, either  to  introduce  another  partner 
or  to  deprive  the  partners  who  remained  of 
their  right  to  have  all  the  partnership  property 
held  for  partnership  purposes.  Incident  to  the 
right  of  the  Bank  to  share  in  the  surplus  was  a 
right  to  enforce  a  settlement  of  the  partnership 
aooounta  in  order  to  ascertain  if  there  was  any 
surplus.  It  is  true  the  words  of  the  assignment 
were  very  broad.  It  purported  to  transfer  idl 
the  estate,  right,  title  and  interest  in  the  lease 
made  by  the  X^ew  Orleans  and  Carrollton  Rail- 
road Company  to  Beauregard,  to  which  the  as- 
signor might  be  entitled  by  virtue  of  the  articles 
of  copartnership,  and  also  all  his  right  and  in- 
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terest  in  any  property  and  effects  of  the  part- 
nership,  and  all  debts  to  him  from  the  partner- 
ship or  any  member  thereof.  But  no  matter 
what  its  language,  it  is  clear  no  more  could 
pass  under  it  than  the  right  of  the  assignor :  and 
if.  as  we  have  said,  that  was  not  a  ri^t  to  the 
specific  articles  or  property  belonging  to  the 
firm,  the  Bank  obtained  no  such  rigut.  We  are 
not  now  speaking  of  the  fact  that,  under  his  con- 
tract with  the  REdlroad  Company.  Beauregard 
had  no  ri^ht  to  transfer  the  lease  either  to  the 
partnership  or  its  members.  The  case  does  not 
require  us  to  consider  that  inability.  It  is  suf- 
ficient that  the  complainant's  right  was  only  an 
equity  to  share  in  the  surplus,  if  any,  of  the 
firm  property  after  settlement  of  the  partnership 
accounts,  and  that  this  is  a  bill  for  such  a  set- 
tlement. Manifestly,  then,  it  is  incurably  de- 
fective, because  neither  Graham  nor  May  are 
made  parties  defendant.  It  is  too  plain  for 
discussion  that  to  such  a  bill  all  the  members 
of  the  firm  are  indispensable  parties,  for  ^ey 
are  all  directly  affected  by  an^  decree  that  can 
be  made.  How  utterly  impossible  it  is  to  ascer- 
tain what  the  equity  of  the  complainant  is,  with 
the  present  state  of  the  record,  will  appear  more 
distinctly,  if  the  provisions  of  the  articles  of 
copartnership  be  considered.  When  it  was 
formed,  Beauregard  had  obtained  from  the 
New  Orleans  and  Carrollton  Railroad  Company 
a  lease  of  its  railroad,  with  all  its  rolling  stock 
and  with  its  corporate  privileges,  for  the  term 
of  twenty-five  years.  Though  the  sole  lessee, 
and  prohibited  b^  his  contract  from  assigning 
or  underlettmg.  it  was,  nevertheless,  agreed  be- 
tween him  and  his  copartners  that  the  lease 
should  be  for  their  common  benefit;  that  May 
and  Graham  should  each  advance  $150,000  to 
carry  on  the  enterprise  of  running  the  road,  and 
that  Beauregard  should  take  charge  of,  manage 
and  direct  the  undertaking  for  the  mutual  ^- 
vantage  of  the  parties,  at  a  fixed  annual  salary, 
selecting  and  appointing  his  own  assistants.  It 
was  agreed  that  the  money  advanced,  with  eight 
per  cent,  interest,  should  be  repaid  from  the 
annual  profits  of  the  enterprise,  and  that  the 
remainder  of  the  net  profits  should  be  equally 
divided  between  the  partners. and  that  all  losses 
should  be  equally  borne  by  them.  The  contract 
evidently  contemplated  that  the  property  of  the 
firm  and  the  management  of  its  affairs  should 
be  in  the  hands  of  Beauregard.  Books  were 
to  be  kept,  showing  not  only  all  money  received 
and  expended  but  also  all  purchases  made  on 
account  of  the  copartnership;  and  monthly 
statements  of  amounts  received  and  expended 
were  requir^l  to  be  furnished  by  Beauregard 
to  May  and  Graham.  It  was  also  agreed  that 
the  partnership  should  continue  twenty- five 
years  from  the  date  of  the  lease,  which  was 
April  12, 1860.  Now,  it  is  quite  possible  that 
on  settlement  of  the  accounts,  Graham  may  be 
found  indebted  to  the  firm,  or  to  his  copartners, 
and  that  the  court  would  be  required  thus  to 
decree.  How  can  such  a  decree  be  made  when 
he  is  no  party  to  the  record?  Or  it  might  ap- 
pear that  May  is  a  large  debtor  to  the  firm. 
How  can  any  decree  to  made  against  him? 
How  can  any  decree  be  made  that  will  not 
prejudice  one  or  the  other  of  these  partners? 
And  yet,  whether  the  Bank  complainant  has 
any  interest  or  not — ^whether  it  acquired  any- 
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thing  under  Graham's  as8ig:nment^-can  be  de- 
termined only  by  a  final  and  conclusive  settle- 
ment of  the  partnership  accounts  between  all 
the  partners,  two  of  whom  are  not  parties  to  this 
suit. 

It  is  argued,  howeyer,  on  behalf  of  the  appel- 
lant, that  even  if  May  and  Graham  were  neces- 
sary parties,  the  bill  should  not  have  been  dis- 
missed, but  that  the  complainant  should  have 
been  allowed  to  bring  in  new  parties  by  a  sup- 
plemental bill.  It  is,  doubtless,  the  general  rule 
that  a  bill  in  chancery  will  not  be  dismissed  for 
want  of  proper  parties;  but  the  rule  is  not  uni- 
versally true.  It  rests  upon  the  supposition  that 
the  fault  may  be  remedied,  and  the  necessary 
parties  supplied.  When  this  is  impossible,  and 
whenever  a  decree  cannot  be  made  without 
prejudice  to  one  not  a  party,  the  bill  must  be 
dismissed.  Nothing  is  to  be  gained  bv  retaining 
it,  when  it  is  certain  that  the  complainant  can 
never  be  entitled  to  a  decree  in  his  favor.  Note 
6,  sec.  541,  Story,  Eq.  PI. ;  Shieids  v.  Barrow, 
17  How.,  180  [58  U.  S.,  XV.,  158].  In  the 
present  case,  we  have  seen  that  no  decree  for  an 
account  can  be  made,  until  all  the  partners  are 
made  parties.  But  if  both  May  and  Graham 
had  been  made  parties  defendant,  the  circuit 
court  would  have  had  no  jurisdiction  of  the 
case.  It  is  said  Graham  might  have  been  made 
a  co-plaintiff.  Perhaps  he  might,  and  had  ap- 
plication been  made  in  due  season  for  such  an 
amendment  of  the  bill,  it  might  have  been  the 
duty  of  the  circuit  court  to  grant  it.  But  no 
such  application  was  made.  The  complainants 
chose  to  stand  upon  their  case  as  they  presented 
it.  Possibly  they  never  would  have  sought  to 
bring  in  the  necessary  parties.  The  defendants 
could  not  bring  them  in.  New  parties  cannot 
be  brought  into  a  cause  by  a  cross  bill  {Shields 
V.  Ba/nrow,  supra),  and  had  the  bill  not  been 
dismisssd,  it  must  have  been  left  at  the  option 
of  the  complainants  whether  the  case  should 
ever  be  brought  to  a  final  decree.  Under  these 
circumstances,  there  was  no  reason  for  retaining 
the  bill. 

It  is  insisted,  however,  that  the  court  erred 
in  dismissing  the  bill,  reserving  only  a  right  to 
sue  Beauregard,  May  and  Gradiam,  for  a  set- 
tlement of  the  partnership  between  them  prior 
to  the  14th  and  16th  of  May,  1867.  Yet  if  the 
right  acquired  by  Graham's  assignment  was,  as 
the  authorities  show,  not  an  ownership  of  the 
specific  effects  of  the  partnership,  but  only  a 
right  to  share  in  the  surplus  remaining  after 
the  settlement  of  the  partnership  accounts  and 
the  payment  of  all  its  debts,  as  well  as  the  just 
claims  of  the  several  partners,  it  is  clear  there 
can  be  in  the  complainant  no  equity  asainst  the 
Railroad  Company, or  against  Hernandez, Bind- 
er or  Bonneval,  who  have  succeeded  to  May's 
rights  (not  his  obligations),  if  they  have  not  to 
Graham's.  No  fraudulent  confederacy  is  charged 
in  the  bill.  At  most,  according  to  the  com- 
plainant's own  showing,  they  are  purchasers  of 
property  that  belonged  to  the  firm.  There  was, 
therefore,  not  only  a  want  of  indispensable  par- 
ties, a  want  which  cannot  be  supplied  without 
ousting  the  jurisdiction  of  the  court,  but  a  mis- 
joinder of  the  defendants,  a  misjoinder  appar- 
ent upon  the  face  of  the  bUL  Hence  the  decree 
of  the  circuit  court  was  correct. 


The  decree  of  the  Circuit  Court  is  affirmed. 
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WILLIAM  M.  COOK,  Plff.  in  Err., 

ROYAL  H.  PORTER  bt  al..  Executors  of 
Albert  T.  Burnlbt,  Deceased. 

(See  8.  C,  "  Cook  v.  Burnley,"  11  Wall.,  «72-«77.) 

Ehrror  in  executing  mandate  of  this  court — second 
vyrit  of  error  —  discreUonary  decisions  not 
ground  of  error — u>?iat  second  umt  cf  error 
brings  up. 

Where  the  court  below  commits  any  substantial 
error  in  executing  the  mandate  of  this  court,  a  sec- 
ond writ  of  error  or  appeal,  as  the  case  may  be,  will 
lie  to  correct  the  error,  and  to  cause  the  mandate 
to  be  executed  accordinff  to  its  tenor  and  effect. 

An  application  to  supply  a  lost  writ,  declaration 
or  other  pleading,  if  accompanied  by  proof  of  loss.  * 
is  addressed  to  too  discrotlnn  of  the  court,  and  de- 
cisions which  rest  in  the  discretion  of  a  court  of 
orlg-inal  Jurisdiction,  cannot  be  re-examined  in  an 
appellate  court  upon  a  writ  of  error. 

A  second  writ  of  error  brings  up  nothing  for  re- 
vision, except  the  proceedings  subsequent  to  the 
mandate,  and  if  those  proceedings  are  merely  such 
as  the  mandate  commanded,  the  writ  of  error  will 
be  dismissed. 

[No.  474.  J 

Argued  Mar.  3,  1871.     Decided  Mar.  6,  1871, 

TN  ERROR  to  the  Circuit  Court  of  the  United 
L    States  for  the  Eastern  District  of  Texas. 

On  motion  to  dismiss. 

This  case  was  before  this  court  on  a  writ  of 
error,  in  the  December  Term,  1867,  and  a  man- 
date therefrom  transmitted  to  the  court  below. 
Ante,  29. 

The  original  petition  having  been  lost,  the 
court  below  entered  a  decree  that  a  copy  fiied 
bv  the  plaintiffs  be  adjudged  to  be  the  original ; 
WhereufK)n  the  defendant  sued  out  this  writ 
of  error. 

The  case  is  further  stated  bythe  court. 

Messrs.  W.  O.  Hale  and  W.  P.  BaOinger, 
for  defendants  in  error: 

1.  There  was  no  final  judgment  and,  in  fact, 
no  judgment  whatever,  to  which  a  writ  of  er- 
ror would  lie.  There  was  only  an  order  to 
supply  a  lost  record,  and  to  issue  executory 
process. 

As  to  the  first,  it  was  clearly  within  the  dis- 
cretion of  the  circuit  court,  as  a  part  of  its 
practice,  to  determine  how  a  miscdng  recoxxl 
should  be  replaced.  The  course  pursued  was, 
in  fact,  that  suggested  by  the  Texas  rule  (Pas- 
chal, Di^.,  art.  4969;  MaysY.  Moore,  13  Tex., 
Qa),  but  It  was  in  itself  proper  and  usual.  Ko 
exception  was  noted  or  taken,  except  by  the 
protest  filed  by  Coolc,  which  was  based  upon 
frivolous  objections,  and  was  not  sustained  by 
any  counter  proof. 

As  to  the  second,  the  issuance  of  process,  the 
circuit  court  was  not  determining  or  declaring 
anything  as  to  the  right  of  the  parties,  or  ad- 
judging any  controversy.  There  was  no  con- 
troversy, and  could  be  none,  as  to  granting  a 
writ  of  possession  on  an  existing  judgment. 

McCargo  v.  Chapman,  20  How.,  555  ^1  U. 
8.,  XV.,  lOai);  Coming  v.  Iron  &  NaU  Co.,  15 
How.,  466. 

The  court  below  could  not  entertain  any  op« 
position  to  the  execution  of  the  mandate  of  thia 
court;  and,  therefore,  could  not  render  any 
judgment  thereon. 

Same  cases;  Sibbald  v.  U.  8.,  12  Pet.,  492: 
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8uer  V.  Many,  16  How.,  98;  Roberts  v.  Cooper, 
20  How..  467,  481  (61 U.  S.,  XV..  »69.  973). 

On  both  these  pprounds  the  order  from  which 
the  writ  of  error  was  taken  wasnot  a  judgment, 
but  only  the  necessary  consequence  of  the  pre- 
vious judgment  already  affirmed. 

Meure,  Thos.  Wilson  and  Geo,  W,  Paschal, 
for  plaintiff  in  error: 

I.  A  second  writ  of  error  is  allowable  and 
lawful  in  many  cases.  * '  It  must  be  founded  on 
a  procedure  subsequent  to  the  ori^nal  decree, 
and  in  a  matter  not  concluded  by  it. 

McMieken  v.  Bnin,  20  How.,  135  (61  U.  8.. 
JkV»,  o5o). 

If  a  second  writ  of  error  is  sued  out,  it  brings 
up  for  revision  nothing  but  the  proceedings 
subsequent  to  the  mandate. 

RodertBY.  Cooper,  30  How.,  481  (61  U.  8., 
XY..  978).  and  cases  cited. 

If  this  was  a  final  judgment  of  the  circuit 
court,  and  founded  upon  a  procedure  subse- 
quent to  the  original  judgment  of  this  court  and 
not  concluded  by  it,  then  this  writ  must  not  be 
dismissed.  Ko  questions  as  to  the  correctness 
of  the  rulings  in  the  court  below  are  to  be  con- 
sidered now. 

In  the  case  of  Perkins  v.  Foumiquet,  14  How. , 
328,  after  an  appeal  to  this  court  in  which  the 
decree  of  the  court  below  was  affirmed  and  man- 
date sent  down,  the  court  below  referred  the 
claims  of  the  respective  parties  to  a  commis- 
sioner, to  examine  and  report ;  it  was  only  a  ques- 
tion of  calculation  of  interest.  He  made  his  re- 
port, and  the  court  considered  it. 

This  court  says:  **  This  decision,  although 
briefly  stated,  was  in  substance  a  final  decree 
upon  the  matters  in  controversy."    P.  880. 

In  R.  R.  Co.  V.  SouUer,  3  Wall.,  531  (69  U. 
S.,  XVII.,  904).  this  court.  Miller,  J.,  says: 
'*  There  is  no  question  but  that  manjr  orders 
and  decrees,  affecting  materially  the  rights  of 
parties,  are  made  in  the  progress  of  a  chancery 
suit,  which  are  not  final  in  the  sense  of  that 
word  in  its  relation  to  appeals." 

The  adjudications  which  the  court  makes,  on 
exception  to  reports  of  masters  involving  the 
whole  matter  of  litigation,  are  not  final  decrees; 
and  in  ttiese  and  numerous  other  cases,  if  the 
court  can  onl^  on  appeal  examine  the  final  or 
last  order  which  gives  the  right  of  appeal,  it  is 
obvious  that  the  entire  benefit  of  an  appeal  must, 
in  many  cases,  be  lost. 

The  order  in  the  case  was  final  and  complete. 

The  order  prepared  the  case  for  execution. 
The  next  step  was  to  issue  the  execution.  When 
this  was  done,  the  court  had  expended  its 
power.  But  in  the  making  of  this  order,  the 
court  below  in  no  way  trenched  upon  the  ground 
passed  over  by  this  court  in  its  former  decision. 
This  court  made  no  decision  as  to  lost  records 
or  substitution  of  certified  copies.  These  are 
the  questions  presented  for  adjudication  on  the 
final  hearing  of  this  cause.  They  are  undeter- 
mined as  yet  by  this  court.  It  is  to  determine 
these  questions  that  this  writ  of  error  is  prose- 
cuted. When  this  case  will  have  been  heard, 
these  questions  may  be  determined. 

Mr.  Justice  ClUFord  delivered  the  opinion  of 
the  court: 

Final  process  is  never  issued  by  this  court  in 
the  exercise  of  its  appellate  jurisdiction,  except 
in  cases  where  a  State  has  once  refused  to  exe- 
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cute  the  mandate  of  the  court.  Instead  of  that 
the  mandate  is  transmitted  to  the  subordinate 
court,  and  where  the  directions  contained  in  the 
mandate  are  precise  and  unambiguous,  it  is  the 
duty  of  the  subordinate  court  to  carry  it  into 
execution,  and  not  to  look  elsewhere  to  chancre 
its  meaning.  SkiUem  v.  May,  6  branch,  367; 
Ex  parte  &ary,  13  Pet.,  389;  West  v.  Brasher, 
14  Pet.,  51;  Curt.  Com.,  sec.  405. 

Two  causes  are  assigned  for  the  motion  to 
dismiss  the  present  writ,  which  is  a  second  writ 
of  error  in  the  case  sued  out  by  the  same  party. 
(1)  Because  the  writ  of  error  is  not  prosecuted 
from  any  final  judgment  in  the  cause.  (3)  Be- 
cause the  writ  is  sued  out  to  reyerae  an  order  of 
the  circuit  court  carrying  into  effect  the  man- 
date of  this  court. 

Where  the  subordinate  court  commits  any 
substantial  error  in  executing  the  mandate  of 
the  Supreme  Court,  it  is  well  settled  law  that  a 
second  writ  of  error  or  appeal,  as  the  case  may 
be.  will  lie  to  correct  the  error,  and  to  cause 
the  mandate  to  be  executed  according  to  its 
tenor  and  effect.  McMieken  v.  Ptfnn.SO  How., 
135  [61  U.  S..  XV.,  8681;  Robots  v.  Cooper,  30 
How..  481  [61  U.  8.,  XV.,  978]. 

Ejectment  was  brought  on  the  I8th  of  June, 
1859,  by  the  present  defendants,  or  one  of  them 
and  the  testator  of  the  other  two.  in  the  Dis- 
trict Court  of  the  United  States  for  that  district, 
to  recover  the  possession  of  certain  lands  de- 
scribed in  the  petition  filed  in  that  court  on  that 
day.  Process  was  issued,  and  the  same  having 
been  served,  the  defendants  appeared  and  made 
defense,  and  the  parties  went  to  trial.  Under 
the  rulings  of  the  court  the  verdict  and  judg- 
ment were  for  the  plaintiffs,  and  the  defendants 
sued  out  a  writ  of  error  and  removed  the  cause 
into  this  court. 

Prior  to  the  institution  of  that  suit  Texas  was 
divided  into  two  judicial  districts,  called  the 
Eastern  and  Western,  and  the  Acts  of  Congress 
creating  those  districts  provided  to  the  effect 
that  the  district  judj^e,  whether  sitting  in  the 
one  or  the  other,  might  exercise  circuit  court 
powers.    9  Stat,  at  L.,  1;  11  Stat,  at  L.,  164. 

Subsequent  to  the  removal  of  the  caufl3  into 
this  court,  Texas  was  included  in  the  sixth  cir- 
cuit, and  all  Acts  which  vested  in  the  District 
Court  of  the  United  States  for  the  District  of 
Texas  the  power  and  jurisdiction  of  circuit 
courts  was  repealed,  and  the  8d  section  of  the 
Act  provided  that  all  actions, suits,  prosecutions, 
causes,  pleas,  process,  and  other  proceedings 
relative  to  any  cause,  civil  or  criminal,  ♦  ♦  * 
shall  be  and  are  declared  to  be  respectively 
transferred,  returnable,  and  continued  to  the 
several  circuit  courts  constituted  by  that  Act. 
13  Stat,  at  L.,  576. 

When  reached  in  order,  the  cause  as  removed 
here  by  the  first  writ  of  error  was  heard,  and 
this  court  affirmed  the  judgment  rendered  by 
the  district  court  before  the  Acts  of  Congress 
giving  that  court  circuit  court  powers  were  re- 
pealed. Judgment  was  entered  in  that  court  on 
the  80th  of  June.  1859.  before  the  Slate  was  in- 
cluded in  the  Sixth  Circuit,  but  the  Act  includ- 
ing the  State  in  the  Sixth  Circuit  passed  before 
the  judgment  was  affirmed  in  this  court.  Con- 
sequently the  mandate  of  this  court  was  trans- 
mitted to  the  circuit  court  of  that  district,  as  re- 
quired by  the  3d  section  of  the  Act. 

Reference  to  the  present  record  will  show 
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that  the  mandate,  as  transmitted,  wasdulv  re- 
"ceived  and  recorded  and,  of  course,  the  judg- 
tiaent  was  duly  affirmed ;  but  objection  is  taken 
by  the  defendants  in  the  judgment  to  the  subse- 
quent action  of  the  court. 

Suggestion  was  made  by  the  plaintiffs  in  the 
suit  that  the  original  petition  was  lost,  and  they 
moved  for  leave  to  file  a  copy  of  the  same,  and 
for  a  writ  of  possession  to  carry  the  judgment, 
as  affirmed,  into  execution. 

Objection  was  made  by  the  defendants  to  the 
motion,  and  the  parties  having  been  heard,  the 
court  took  the  matter  under  advisement,  but 
finally  passed  an  order  that  the  copy  of  the  origi- 
nal petition  filed  by  the  plaintiffs  bo  adjudged 
to  be  the  petition  tnerein,  and  that  the  writ  of 
possession,  as  prayed  for,  do  issue.  Buch  was 
the  decision  of  the  court,  and  the  same  was  sub- 
sequently entered  as  a  decree,  and  the  defend- 
ants sued  out  a  writ  of  error,  and  removed  the 
cause  into  this  court  to  reverse  that  decree. 
Sued  out,  as  the  writ  of  error  was,  to  reverse 
that  decree,  the  present  defendants  have  filed  a 
motion  to  dismiss  it  for  the  reasons  assigned, 
and  the  court  is  of  the  opinion  that  the  motion 
must  be  granted. 

Nothing  can  be  more  certain,  in  legal  decis- 
ion, than  the  proposition  that  an  application  to 
supply  a  lost  writ,  declaration,  or  other  plead- 
ing, if  accompanied  by  proof  of  loss,  is,  in  gen- 
eral, addressed  to  the  discretion  of  the  court,  and 
it  is  well  settled  law,  that  decisions  which  rest 
in  the  discretion  of  a  court  of  original  jurisdic- 
tion, cannot  be  re-examined  in  an  appellate 
court  upon  a  writ  of  error.  Liter  v.  Qreen,  2 
Wheat.,  806;  BOtby  v.  i?lwr<5,14  How. ,218;  ift>r- 
««  V,  Hda,  18  How.,  212;  CT.  8.  v.  Buford,  8 
Pet.,  12;  Jenkins  v.  Banning,  28  How., 455  [64 
U.  8..  XVI.,  580];  MandeviOe  v.  Wilson,  5 
Oranch.  15;  Spencer  y,  Lapsley,  20  How.,  264 
[61  U.  S.,  XV.,  902]. 

Secondary  evidence  of  a  lost  record,  as  well 
as  of  any  other  instrument,  is  admissible 
after  proof  of  the  loss;  but  in  this  case  the 
plaintiffs  filed  a  copy  from  the  record  of  the 
case  transmitted  to  this  court,  and  the  circuit 
^urt  was  quite  right  in  allowing  the  loss  of  the 
petition  to  be  supplied.  1  GreenL  Ev.,  12th  ed., 
sec.  609. 

Certainly  it  was  not  error  to  grant  a  writ  of 
possession,  as  that  was  but  executing  the  ex- 
press directions  of  the  mandate,  and  surely  it 
will  not  be  argued  that  il  was  error  to  order  to 
be  done  what  this  court  had  commanded  should 
be  done  by  its  mandate. 

Suppose  all  the  foregoing  conclusions  are 
correct,  still  it  is  contended  that  the  writ  of  er- 
ror cannot  be  dismissed  because  it  is  a  writ  of  er- 
ror sued  out  under  the  22d  section  of  the  Judi- 
ciary Act,  which,  it  is  said,  brings  up  the  whole 
record. 

Undoubtedly,  it  is  true  that  the  first  writ  of 
error  was  sued  out  under  that  section,  and  that 
such  a  writ  does  bring  up  the  whole  record,  and 
it  is  well  settled  that  it  is  no  ground  to  dismiss 
the  writ  of  error  because  there  is  no  bill  of  ex- 
ceptions, agreed  statement  of  facts,  or  material 
demurrer  in  the  record  presenting  any  question 
of  law  for  the  decision  of  the  appellate  court, 
as  the  absence  of  every  such  question  is  good 
cause  for  affirming  the  judgment,  but  it  is  not 
a  good  ground  for  dismissing  the  writ  of  error. 
Tayhr  v.  Morton,  2  Black,  484  [67  U.  S.,XVII.. 
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2781;  Minor  v.  TiUotson,  1  How.,  287;  8uydam 
V.  WHUamson,  20  How..  441  [61  U.  S.,  XV.. 
9841. 

Gfrant  that;  still  the  second  writ  of  error, 
though  issued  under  the  22d  section  of  the  Ju- 
diciary Act,  does  not  bring  up  the  whole  record 
for  reexamination.  On  the  contrary,it  is  equally 
well  settled  that  the  second  writ  oi  error  brings 
up  nothing  for  revision  except  the  proceeding 
subsequent  to  the  mandate;  and  it  follows  that 
if  those  proceedings  are  merely  such  as  the  man- 
date commanded,  and  were  necessary  to  the 
execution  of  the  mandate,  the  writ  of  error  will 
be  dismissed,  as  any  other  rule  would  enable 
the  losing  party  to  delay  the  execution  of  the 
mandate  indefinitely,  which  cannot  be  admitted. 

Motion  to  dismiss  granted. 


A,LEYY,Plff,inEhrr., 

V. 

A.  T.  STEWART  bt  al. 

(See  8.  C,  11  Wall.,  24^256.) 

Enemy  orediton  cannot  sue — Statute  of  Limita- 
tions suspended  during  war, 

Baemy  creditors  oannot  prosecute  their  claims 
subsequent  to  the  oommencement  of  hoetllitieB, 
but  the  restoration  of  peace  removes  the  diaability 
and  opens  the  doors  of  the  courts. 

The  operation  of  the  Statute  of  Limitations  is  susi- 

g ended  durinir  tbepeHod  the  creditor  is  prohibited 
y  the  existence  of  the  war  and  the  law  of  nations 
from  enforcing-  his  claim. 

[No.  90.] 

Argued  Feb.  97.  187 L     Decided  Mar,  tO,  1871. 

IN  ERROR  to  the  Circuit  CJourtof  the  United 
States  for  the  District  of  Louisiana. 

The  defendants  in  error  brought  suit  in  the 
court  below,  upon  certain  promissory  notes. 
Judgment  having  been  given  in  their  favor,  the 
defendant  thereupon  sued  out  this  writ  of  error. 

The  case  is  fully  stated  by  the  court. 

Messrs,  P.  Phulips,  L,  Janin  and  B.  T. 
Merrick,  for  plaintiff  in  error: 

In  May,  1868,  more  than  seven  yean  had 
elapsed  from  the  maturity  of  the  notes.  If  the 
prescription  was  complete,  then,  in  order  to  re- 
new the  obligation,  the  acknowledgment  must 
be  of  a  particular  specific  debt,  and  be  specific- 
ally proven. 

Gourtebray  v.  RUs,  9  Rob.,  518;  Board  v.2>- 
mee,  12  Rob.,  251. 

The  agreement  to  compromise  is  not  such  an 
acknowledgment  as  to  amount  to  a  new  promise 
to  pay  the  specific  debt. 

7)/son  V.  McGiU,  15  La.,  145;  Succession  of 
Jewell,  11  La.  Ann.,  88. 

Independent  of  this,  the  statute  of  the  State 
requires  that,  to  be  binding,  the  promise  must 
be  in  writing  when  the  prescription  has  already 
run.     See  Act  of  1858,  p.  148. 

Prescription  is  governed  by  the  law  of  the 
forum— in  other*  words,  the  law  of  the  State  in 
which  the  suit  is  brought. 

The  84th  section  of  the  Judiciary  Act  enforces 
this  principle,  by  declaring  that  the  laws  of  the 
several  States  shall  be  regarded  as  rules  of  de- 
cisions in  trials  at  common  law  in  the  courts  in 
the  United  States. 

If  OTK.— Suspension  of  statute  of  lAmitationsdur^ 
ina  war.  See  note  to  Hanger  v.  Abbott,  73  tT.  8., 
XVIII.,  939. 
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By  the  Code  of  Louisiana,  bills  and  notes 
^re  prescribed  by  five  years  reckoning  from  their 
maturity. 

This  prescription  is  peculiar,  for  it  runs  against 
minors  and  interdictea  persons,  and  also  against 
persons  residing  out  of  the  State. 

Arts.  8505,  8506. 

There  is  a  marked  distinction  between  this 
and  the  Stat,  of  21  Jac.  1,  which  specially  saves 
the  rights  of  such  persons. 

A  fixed  and  received  construction  by  a  State 
in  its  own  courts,  makes  a  part  of  the  statute 
law,  and  must  be  considerea  as  final  by  the  Su- 
preme Court. 

Shelby  V.  G^y.  11  Wheat,  361;  Greene  v. 
Neal,  6  Pet..  298. 

Counting  five  years  from  the  maturity  of  the 
-notes,  brings  us  to  February,  1866.  From  the 
-close  of  the  war  to  this  latter  period,  there  was 
fltiU  nine  months  in  which  the  parties  could 
have  brought  their  suit.  This  they  did  not  avail 
themselves  of.  but  took  their  first  action  three 
years  after  the  termination  of  the  war. 

In  RcM,  V.  Ptmrciau,  20  La.  Ann.,  181,  Feb- 
ruary Term,  1868,  the  Supreme  Court  of  Loui- 
siana says:  "  On  80th  January,  1866,  the  pre- 
scription on  the  note  would  have  expired;  but 
of  this  time  there  were  two  years,  during  which 
Judicial  action  was  suspended  in  the  parish 
where  defendant  resided,  and  we  are  now  to  de- 
termine whether  the  plaintiff,  having  failed  to 
aue  within  five  years,  althouj^h  there  was  no 
impediment  during  the  last  six  months  of  the 
le^  delay,  his  action  subsequently  instituted 
18  not  prescribed." 

After  a  full  discussion  and  a  learned  ar^- 
ment  by  a  former  Chief  Juitiee,  on  a  motion 
for  re-hearing, the  court  decided  that  the  maxim 
'  'contra  non  valejUem  agere  nulla  currit  prasserip- 
Ho"  could  not  be  invoked  to  relieve  the  note 
from  the  effect  of  prescription ;  that  the  maxim 
has  no  application  to  the  prescription  of  bills 
And  notes,  when  suit  might  have  been  brought 
before  prescription  obtained. 

This  decision  was  re-afflrmed  in  Durben  v. 
J^pOler,  20  La.  Ann.,  219;  PavTie  v.  Douglass,  20 
IjA.  Ann.,  280;  Dvrandv.  Inenn,  20  La.  Ann., 
345:  Marcy  v.  ^^eeLe^  20 La.  Ann.,  \\Z\Noru>ood 
T.  MiU»,  20  La.  Ann.,  422;  Lvnum,  v.  West,  20 
Ia.  Ann.,  427;  WaiU  v.  Bradley,  20  La.  Ann., 
523;  Schlenker  v.  Taliaferro,  20  La.  Ann..  565. 

These  decisions  are  founded  on  the  autliority 
of  eminent  civilians,  who  have  commented  on 
the  Code  Napoleon,  from  which  the  Louisiana 
Code  is  derived. 

Mesan.  S.  M.  Johnson  and  C.  F.  Peck, 
for  defendants  in  error: 

The  plaintiffs  in  the  court  below  did  institute 
auit,  by  the  defendant's  own  admission,  May  4, 
1868,  on  the  same  cause  of  action;  nor  does  it 
appear  by  any  act  of  theirs  that  that  suit  was 
discontinued. 

It  is  proper  to  observe  that  Louisiana  was 
lon^  under  the  dominion  of  Spain,  and  in  its 
Civil  Code  has  adopted  the  Roman  law.  Prop- 
erly speaking,  it  has  no  Statute  of  Limitation, 
but  has  adopted  in  its  stead  the  Law  of  Prescrip- 
tioo.  which  differs  from  the  American  and  En 
£lish  laws  in  this:  that  while  those  statutes  only 
bar  the  remedy,  without  extinguishing  the  right, 
the  Law  of  Prescription  of  Louisiana,  as  of 
Spain,  bars  both  remedy  and  right. 

Prescription  is  a  manner  of  acquiring  proper- 
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ty  or  of  discharging  debts  by  the  effect  of  time. 
Civil  Code,  art.  8420. 

Whether  the  Circuit  Court  of  the  United 
States  was  bound  to  follow  the  Supreme  Court 
of  Louisiana  upon  the  Law  of  Prescription  of 
the  State  of  Louisiana,  is  certainly  a  grave  ques- 
tion, under  the  peculiar  circumstances  of  this 
case. 

By  the  Act  of  Feb.  6, 1867,14  Stat,  at  L.,  385, 
power  is  given  to  this  court  in  certain  cases  to 
reexamine,reverse  or  afilrm  the  final  judgments 
of  the  highest  courts  of  any  State;  and  it  is  ex- 
pressly provided  that  whenever  the  highest 
court  of  any  State  shall  affirm  the  validity  of  a 
statute  of,  or  an  authority  exercised  under,  any 
State,  which  "are  repugnant  to  the  Constitution, 
treaties  or  laws  of  the  United  Stales,"  this  court 
may  re  examine,  reverse  or  reaffirm  such  judg- 
ment. 

The  34th  section  of  the  Judiciary  Act  of  1789, 
1  Stat,  at  L.,  85.  is  referred  to,  and  it  is  claimed 
that  the  Supreme  Court  of  the  United  States  is 
bound  to  follow  the  rules  of  construction  of  the 
state  courts,  upon  questions  arising  under  state 
laws. 

The  question  presented  here,  in  no  practical 
sense  involves  the  construction  of  the  law  of 
prescription ;  but  it  is  whether  that  law  was  a 
valid  law  during  the  war;  whether  the  Acts  of 
the  State  and  the  United  States  did  not  operate 
ipso  facto,  to  suspend  the  law  during  the  war. 
The  defendants  m  error  here  insist  th&t  by  virt- 
ue of  the  decision  of  this  court  in  the  case  of 
HaTiger  v.  AbboU,  reported  in  6  Wall.. 532  (73  U. 
S.,  XYIII..  989),  they  have  a  right  to  claim 
that  prescription  was  so  suspended. 

Inter  arma  silent  leges,  is  the  rule  which  ap- 
plied to  the  State  from  1861  to  1865.  The  Stat- 
ute of  Prescription  pleaded  by  the  defendant  in 
the  court  below,  was  inoperative  as  against  the 
plaintiffs,  who  resided  in  New  York  when  the 
notes  matured,  and  during  the  whole  period  of 
the  war. 

Bailey  Y.  Jackson,  16  Johns.,  214;  Wheat., 
541.  546;  1  Kent,  67.  68;  Hanger  v.  AbboU, 
{supra). 

Mr.  Justice  Swayne.  speaking  of  adverse  de- 
cisions of  the^ state  courts,  and  the  power  and 
duties  of  this'court.  in  respect  to  cases  arising 
under  the  25th  section  of  the  Judiciary  Act  of 
1789.  says: 

**This  duty  carries  with  it  investigation,  re- 
flection and  the  exercise  of  judgment.  It  can- 
not be  performed  on  our  part  by  blindly  follow- 
ing in  the  footsteps  of  others,  and  substituting 
their  judi^ment  for  our  own. 

"In  all  the  cases  brought  here  under  the  25th 
section  of  the  Judiciary  Act, this  court  has  never 
hesitated  to  determine  for  itself  the  construc- 
tion and  effect  of  any  statute  of  a  State  brought 
here  under  review,  without  reference  to  previ- 
ous adjudications  of  the  highest  court  of  the 
State  upon  this  subject." 

Butzy.  Muscatine,  8  Wall.,  575  (75  U.  S., 
XIX..  490). 

Mr.  Justice  ClilFord  delivered  the  opinion 
of  the  court : 

Statutes  of  Limitations  exist  in  all  the  States, 
and  with  few  exceptions  they  have  been  copied 
from  the  one  bt  ought  here  bv  our  ancestors  in 
colonial  times.  Story,  Confl.  L.,  sec.  576.  They 
are  regarded  as  statutes  of  repose  arising  from 
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the  lapse  of  time  and  the  antiquity  of  trans- 
actions, and  they  also  proceed  upon  the  pre- 
sumption that  claims  are  extinguished  when- 
ever they  are  not  litigated  in  the  proper  forum 
within  the  prescribed  period. 

Exceptions  are  to  be  found  in  all  such  stat- 
utes; but  cases  where  the  courts  of  Justice  were 
closed  in  consequence  of  insurrection  or  rebel- 
lion are  not  within  the  express  terms  of  any 
such  exception,  contained  either  in  the  original 
Act  or  any  other  of  later  date. 

Express  exceptions  of  the  kind,  it  is  con- 
ceded, do  not  exist,  and  if  none  can  be  implied 
then  all  debts  due  from  one  belligerent  to  an- 
other, as  well  as  executory  contracts  involving 
commercial  intercourse  with  the  enemy,  are 
practically  discharged,  as,  if  the  war  is  of  much 
duration,  prior  claims  will  be  barred  by  the 
local  Statute  of  Limitations. 

Enemy  creditors  cannot  prosecute  their 
claims  subsequent  to  the  commencement  of 
hostilities,  as  the  rule  is  universal  and  peremp- 
tory that  they  are  totally  incapable  of  sustain- 
ing any  contract  in  the  tribunals  of  the  other 
belligerent 

Absolute  suspension  of  the  right  to  sue  and 

Erohibition  to  exercise  it  exist  during  the  war 
y  the  law  of  nations,  but  the  restoration  of 
peace  removes  the  disability  and  opens  the 
doors  of  the  courts. 

The  William  Bagaley,  5  Wall.,  406  [72  U.  8., 
XVIII.,  689];  Ji?cA»r  v.  Montgomery,  18  How., 
Ill  [69  U.  S.,  XV.,  812];  Th^ Hoop,  1  C.  Rob., 
200. 

Peace,  it  is  said,  restores  the  right  and  the 
remedy,  but  it  cannot  restore  the  remedy  if  the 
war  is  of  much  duration,  unless  it  be  held  that 
the  operation  of  the  Statute  of  Limitations  is 
also  suspended  during  the  period  the  creditor 
is  prohibited  by  the  existence  of  the  war  and 
the  law  of  nations  from  enforcing  his  claim. 

On  the  27th  of  July,  1868.  the  plaintiffs  in 
the  court  below  commenced  an  action  of  m- 
«umjMi^  against  the  present  plaintiff  on  three 
promissory  notes,  signed  at  New  York  and  made 
payable  at  New  Orleans.  One,  dated  August 
6,  1860,  due  six  months  after  date,  for  $1,618.- 
66;  another,  dated  August  20,  1860.  due  six 
months  after  date,  for  $1,416.69;  and  the  other, 
dated  August  20,  1»60,  due  six  months  after 
date,  for  $442.17,  all  of  which  notes,  at  matu- 
rity, were  duly  presented  for  payment,  which 
bemg  refused,  they  were  duly  protested  for 
non-payment.  Process  was  duly  issued  and, 
beine  served,  the  defendant  appeared  and 
pleaded  as  a  defense  the  prescription  of  five 
years  as  established  by  the  Civil  Code  of  the 
State. 

New  facts  alleged  by  the  defendant  in  his 
answer  are  considered  as  denied  by  the  plaint- 
iff in  the  state  courts  without  apy  replication, 
and  the  same  rules  of  practice  have  been 
adopted  in  the  circuit  courts.  Matters  in  avoid- 
ance, therefore,  alleged  in  the  answer,  are  open 
to  every  objection  of  law  and  fact  the  same  as  if 
specially  pleaded.  Daquin  v.  Coiron,  8  La.,  892; 
Mude  V.  Yarborough.  11  La., 683;  StoiUeyY.  Low, 
18  La.  Ann.,  412;  Bank  v.  AUard,  8  Mart.,  N. 
8., 141. 

Viewed  in  that  light,  as  the  pleadings  must 
be,  the  issue  between  the  parties  was  the  same 
as  it  would  be  in  jurisdictions  governed  bv  the 
conmion  law,  where  the  plaintiff  replied  aeny- 
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ing  the  allegations  of  the  answer,  or  pleade<i 
specially  that  the  operation  of  the  prescription 
was  suspended  during  the  late  civil  war,  and 
that  the  plaintiff  did  commence  his  suit  withiik 
five  years  next  after  the  cause  of  action  accrued. 
miey  v.  WUeoz,  12  Rob.,  La.,  648;  Code,  art. 
829. 

Testimony  was  taken  and  the  parties  were 
heard,  but  the  court,  neither  party  requesting  a 
jury,  overrule^  the  plea  of  prescription,  and 
entered  judgment  for  the  plaintiffs.    Subse- 
quent to  the  judgment  a  statement  of  facta  was- 
filed,  signed  by  the  judge  and  the  parties, 
which  consists  of  the  pleadings,  the  notes  and 
documents  offered  in  evidence,  the  entries  in. 
the  minutes  of  the  proceedings,  the  judgment 
of  the  court,  together  with  a  statement  of  the 
evidence  introduced.    By  the  stiitement  it  ap- 
pears that  the  defendant,  at  the  dates  at  which 
the  notes  were  given,  and  when  they  matured, 
resided  at  Bayou  Sara,  and  that  he  continued 
to  reside  there  during  the  war  of  the  rebellion ;. 
that  he  had  an  agent  in  New  Orleans  during 
that  period,  and  that  he  made  one  or  two  visits- 
there  towu^  the  close  of  the  war;  that  the 
plaintiffs  resided  throughout  that  period  in  the 
City  of  New  York;  that  on  the  4th  of  March, 
1868,  they  brought  a  suit  for  the  same  cause  or 
action ;  that  the  defendant  made  a  compromise 
and  settlement  of  the  same  with  the  attorney 
who  instituted  the  suit,  whereby  the  suit,  on 
the  8th of  May  following,  was  discontinued;, 
that  the  attorney,  in  making  the  settlement 
and  in  discontinuing  the  suit,  acted  without 
authority,  and  that  the  plaintiffs  repudiated 
his  acts  in  the  case  as  soon  as  they  were  in- 
formed of  the  same,  and  afterwards  brought 
the  present  suit. 

Exceptions  were  taken  by  the  defendant  to- 
the  rulings  and  decisions  of  the  court  upon 
three  grounds,  as  follows:  (1)  Because  the 
bringing  of  the  first  suit  did  not  interrupt  the 
prescription  established  by  the  laws  of  tlie 
State.  (2)  Because  the  civil  war  did  not  inter- 
rupt the  prescription  under  the  rule  established 
by  the  decisions  of  the  Supreme  Court  of  the- 
State.  (8)  Because  the  courts  of  the  United 
States  are  bound  to  follow  the  decisions  of  the 
Supreme  Court  of  the  State  in  respect  to  the 
law  of  prescription,  as  applied  to  such  causes 
of  action. 

Different  views,  however,  were  entertained 
by  the  circuit  court,  and  judgment  was  ren- 
dered for  the  plaintiffs.  Whereupon  the  defend- 
ant sued  out  a  writ  of  error  and  removed  the- 
cause  into  this  court. 

Much  discussion  of  the  first  response  made 
by  the  plaintiffs  to  the  defense  of  prescription, 
as  set  up  by  the  defendant  in  his  answer,  is  un- 
necessary, as  the  court  is  of  opinion  that  the 
decision  of  the  case  must  turn  upon  the  second 
response  of  the  plaintiffs  to  that  defense,  which 
is,  that  in  computing  the  five  years  since  the 
cause  of  action  accrued,  the  period  during 
which  the  courts  of  the  State  where  the  de- 
fendant resided  were  closed  in  consequence  of 
the  late  civil  war,  must  be  deducted. 

Regulations  exist  in  some  of  the  States  that 
where  a  first  suit  is  abated  and  a  second  suit  is 
brought  within  a  prescrilied  time,  the  Statute  ot 
Limitation  shall  cease  to  run  from  the  date  of 
the  first  suit,  but  the  court  is  not  referred  uy 
any  such  enactment  as  applicable  in  this  case, 
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and  it  is  believed  that  none  such  exists,  as  the 
Code  of  the  State  proyides  that  if  the  plaintiff, 
after  having  made  his  demand,  abandons  or  dis- 
continaes  it,  the  interruption  shall  be  considered 
as  having  never  happened.    Code,  art.  d485. 

Grant  all  that,  still  the  question  remains  to 
be  considered  whether  the  alleged  prescription 
was  not  interrupted  by  the  fact  that  the  courts 
of  Uie  State  where  the  defendant  resided  were 
closed  by  the  late  civil  war  for  such  a  period  of 
time  that  the  bar  was  not  complete  when  the 
present  suit  was  commenced. 

Proclamation  of  blockade  was  made  by  the 
President  on  the  19th  of  April,  1861,  and  on 
the  18th  of  July  in  the  same  year  Congress 
passed  a  law  authorizing  the  President  to  inter- 
dict all  trade  and  intercourse  between  the  in- 
habitants of  the  States  in  insurrection  and  the 
rest  of  the  United  States.  1 2  Stat,  at  L.  .257.258. 

On  the  2(Hh  of  August,  1866,  the  President, 
by  his  Proclamation  of  that  date,  proclaimed 
that  the  insurrection  was  at  an  end  and  that 
peace,  order  and  tranquillity  were  fully  restored 
in  all  the  States  U.  8.  v.  Anderaon,  9  Wall., 
70 [76  U.  8.,  XIX.,  619] ;  14  Stat,  at  L.  App.,7. 

Permanent  military  possession  of  New  Or- 
leans, it  is  conceded,  was  ti^en  by  our  forces 
at  a  much  earlier  period,  and  it  is  also  true  that 
the  circuit  court  was  organized  there  at  the  date 
specified  in  the  statement  of  facts,  but  that  por- 
tion of  the  State  where  the  defendant  resided 
still  remained  within  the  lines  of  the  insurrec- 
tionists, and  of  course  the  courts  of  the  State 
were  closed  so  far  as  respects  the  rights  of  the 
plaintiffs  in  this  case.  Th4  Venice,  2  Wall., 
258  [69  U.  8.,  XVII.,  866]. 

Throughout  the  entire  period  between  the 
dates  of  those  Proclamations  the  courts  of  the 
State  were  closed  to  the  plaintiffs  and  they 
were  totally  incapable  of  instituting  any  suit 
for  the  enforcement  of  their  claim.  The  Hoop, 
1  C.  Rob.  Adm.,  200;  Wheat.  Law  of  Nations, 
by  L..  544.  877;  Espoaito  v.  Bouiden,  4  £11.  <fe 
B.,  968;  Grinoold  v.  WaddingUm,  16  Johns., 
438. 

Exceptions,  not  mentioned  in  the  Statute  of 
Limitations,  have  sometimes  been  admitted, 
and  this  court  decided  in  the  case  of  Hanger  v. 
Abbott,  6  Wall..  582  [78  U.  8.,  XVIIL,  989], 
that  the  time  during  which  the  courts  of  the 
States  in  rebellion  were  closed  to  the  citizens 
of  the  rest  of  the  Union  is  to  be  excluded  in 
suits,  since  brought,  from  the  computation  of 
the  time  fixed  by  the  Statutes  of  Limitation 
within  which  suits  may  be  brought,  though  no 
such  exception  is  expressly  admitted  in  the  Limi 
ation  Act.    Neither  laches  nor  fraud  can  be  ira- 

guted  to  the  creditor  in  such  a  case,  as  the  ina- 
ility  to  sue  becomes  absolute  by  the  declara- 
tion of  war  whollv  irrespective  of  his  consent 
or  opposition.  When  the  contract  was  made 
he  was  competent  to  sue,  but  the  effect  of  war 
is  to  suspend  liis  right  during  its  continuance, 
not  only  without  any  fault  on  the  part  of  the 
creditor,  but  under  circumstances  which  make 
it  his  duty  to  abstain  from  any  such  attempt. 
His  remedy,  as  was  said  in  that  case,  is  sus- 
pended by  the  two  governments  and  by  the  law 
of  nations  not  applicable  at  the  date  of  the  con- 
tract, and  which  comes  into  operation  in  con- 
sequence of  an  event  over  which  he  has  no  con- 
See  11  Waix. 


trol.     The  Protector,  9  Wall,  689  [76  U.  S. 
XIX,.  8121. 

Recent  decisions  of  the  Supreme  Court  of  the 
State  are  referred  to  by  the  defendant  in  which 
it  is  denied  that  any  exception  whatever  is  al- 
lowed in  any  case,  in  the  law  of  prescription,  as 
to  bills  and  notes.  Rabel  v.  Pourciau,  20  La. 
Ann.,  181;  Lemon  v.  West,  20  La.  Ann.,  427; 
Smith  V.  Steieart,  21  La.  Ann.,  75. 

None  of  those  decisions  are  founded  upon 
any  express  enactment,  and  the  reasons  assi/iTDed 
for  the  conclusion  are  not  satisfactory.  They 
admit  that  the  maxim  * 'contra  non  vcUeatem 
agere  non  cwrrit  praseriptio  "  is  a  maxim  of  uni- 
versal justice,  but  deny  that  it  applies  to  cau<)es 
of  action  founded  upon  bills  and  notes,  chiefly 
because  'Hhey  are  prescriptible  against  minors 
and  interdicted  persons  as  well  as  others,"  which 
the  Chief  Justice  of  that  court,  in  the  case  first 
cited,  held  to  be  an  unsatisfactory  reason  for 
the  conclusion,  and  in  that  view  the  court  here 
entirely  concurs. 

Suppose  that  the  rule  of  that  court  cannot  be 
adopted,  still  it  is  insisted  by  the  defendant  that 
the  suspension  of  the  prescription  ceased  when 
the  rebellion  came  to  an  end ;  that  the  suit  was 
instituted  too  late,  as  it  might  have  been  com- 
menced within  five  years  next  after  the  cause  of 
action  accrued,  and  certain  continental  authori- 
ties are  referred  to  where  that  rule  is  apparently 
maintained.  2  Troplone,  De  la  Prescription, 
258.  etc. 

Authorities  of  the  kind,  though  entitled  to 
^eat  respect,  are  not  obligatory,  and  the  court 
IS  of  the  opinion  that  the  rule  adopted  in  the 
case  of  Hanger  v.  Abbott  [supra],  is  more  con- 
sonant with  Justice  and  more  in  accordance 
with  the  analogiesof  our  law  than  the  one  sug- 
gested by  those  commentators. 

Even  th6  Supreme  Court  of  the  State  which 
refused  to  adopt  that  rule  admits  that  the  law 
ought  to  be  so,  but  proceeds  to  show  from  cer- 
tain prior  decisions  of  this  court  that  it  is  not 
so,  not  one  of  which  is  an  authority  to  support 
the  proposition  for  which  they  were  invoked. 

Evidently  the  case  before  the  court  is  con- 
trolled by  the  decision  in  the  case  of  Hanger  v. 
Abbott  and  The  Protector  \supra],  and  the 
court  as  now  constituted  aaheres  to  those  de- 
cisions. 

Creditors'  debts  due  from  belligerents  are  sus- 
pended during  war,  but  the  debts  are  not  an- 
nulled. They  are  precluded  during  war  from 
suing  to  recover  their  dues,  but  with  the  return 
of  peace  we  return  the  right  and  the  remedy. 
Chit,  on  C.  and  M..  428;  Wheat.  Law  of  Na- 
tions, by  L.,  541;  Vattel,  b.  iii.,  c.  6,  sec.  77. 

Where  a  debt  has  not  been  confiscated  during 
war,  the  rule  is  now  universally  acknowledgea 
that  the  right  to  sue  revives  when  peace  is  re- 
stored, and  the  rule  is  that  the  restoration  of 
peace  returns  to  the  creditor  both  the  remedy 
and  the  right,  which  necessarily  implies  that 
the  law  of  limitation  was  suspended  during  the 
same  period. 

Judgment  affirmed. 

Oited-U  Wall..  238;  22  Wall.,  587:  93  U.  S.,  115:  » 
Blatchf.,127;  12  Blatchf..  411;  8  Bank.  Re?.,  318;  \Z 
Bank.  Reg.,  540;  40  Wl8.,839;  11  Am.  Bep.,453  (61 
Mo..  807) ;  13  Am.  Rep..  665  (54  N.  Y.,  48). 
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SUFBBMIB  COUBT  OF  THB  UnITSD  StATBS. 


Dbo.  Thru, 


THB  NEW  ENGLAND  MARINE  INSUR- 
ANCE COMPANY.  Appts,, 

V. 

THOMAS  DUNHAM. 

(Bee  8.  C,  11  WaU..  l-SdJ 

Jurisdiction  on  division  of  opinion — admiraUy 
?uu  jurisdiction  of  Ubel  in  personam  on  policy 
of  marine  insurance— maritime  contract — 
marine  insurance. 

*The  admiralty  and  maritime  jurfsdiotlon  of  the 
United  States  is  not  limited  by  the  statutes  or  ju- 
dicial prohibitions  of  Bngrland. 

First.  The  locus,  or  territory  of  maritime  Juris- 
diction, where  torts  must  be  committed  and  where 
business  must  be  transacted  in  order  to  be  mari- 
time in  their  character,  extends  not  only  to  the 
main  sea,  but  to  all  the  navigable  waters  of  the 
United  States,  or  bordering  upon  the  same,whether 
landlocked  or  open,  salt  or  fresh,  tide  or  no  tide. 

Second.  As  to  contracts,  the  true  oriterioD  of 
whether  they  are  within  the  admiralty  and  mari- 
time Jurisdiction,  is  their  nature  and  subject-mat- 
ter, as  whether  they  are  maritime  contracts,  hav- 
ing  reference  to  maritime  service,  maritime  trans- 
actions, or  maritime  casualties,  without  regard  to 
the  plaee  where  they  were  made. 

In  view  of  these  principles  it  was  held,  that  the 
contract  of  marine  insurance  Is  a  maritime  contract 
within  the  admiralty  and  maritime  Jurisdiction, 
though  within  the  exclusive  Jurisdiction  of  the 
United  States  courts. 

Th6  case  of  De  Lovio  v.  Bolt,  '2  OaU.,808,  affirmed. 

This  court  has  Jurisdiction  under  the  Act  of  18«2, 
of  a  certificate  of  division  in  opinion  between  the 
associate  Judges  of  the  Supreme  Court  and  the  cir- 
cuit Judge,  together  holding  the  circuit  court,  as 
well  as  between  either  of  saidjudges  and  the  district 
Judge. 

[No.  864.] 
Submitted  Dee.  go.  1870.    Decided  Mar.  g7, 1871. 

ON  a  certificate  of  division  in  opinion  be- 
tween the  Judges  of  the  Circuit  Court  of 
the  United  States  for  the  District  of  Massachu- 
setts. 

The  libel  iu  this  case,  on  a  policy  of  marine 
insurance,  was  filed  in  the  court  below.  The 
Judges  being  equally  divided  in  opinion,  certi- 
fied the  case  to  this  court. 

The  case  is  stated  in  the  opinion  of  the  court. 

Mr.  F.  C.  Lorin^,  for  libelants: 

The  contract  of  marine  insurance  concerns 
vessels,  their  ownership  and  navigation ;  cargoes, 
charter-parties ;  contracts  of  affreightment ;  prof- 
its and  commissions  on  goods  transported  by 
water;  carriage  of  passengers;  damage  bv  the 
perils  of  the  sea,  fire  and  collision;  hypotheca- 
tions, salvage,  wages  and  provisions;  averages, 
contributions  and  jettisons;  questions  of  prize, 
and  all  other  maritime  matters,  and  exclusively 
so,  unless  in  some  exceptional  case,  as  the  pro- 
tection of  a  cargo  landed  at  a  port  of  necessity, 
when  the  policy  covers  it  though  on  land. 

All  these  are  maritime  matters,  and  it  would 
seem  to  be  a  corollary,  that  a  contract,  relating 
to  them  exclusively,  must  be  maritime,  and  be 
governed  by  the  same  laws,  and  be  subject  to 
the  same  jurisdiction. 

On  the  continent  of  Europe,  the  jurisdiction 
of  maritime  courts  over  contracts  of  marine  in- 

*Head  notes  by  Mr.  Justice  Bradubt. 

Note.— To  what  places  the  Jurisdiction  of  odmi- 
ralty  is  conjlned.  See  note  to  Allen  v.  Newberry,  (tt 
U.S.,  XVI.,  no. 

Cased  certified  on  division  of  circuit  court  ;iur(8r?<o- 
tion  of  U.  S.  Supreme  Court  in ;  on  what  divlsi^m 
shtmUi  be.  See  note  to  Webster  v.  Cooper,  61  U.  8. 
<10  How.),  64. 
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surance,  has  never  been  questioned  and  is  con- 
stantly exercised.  In  Scotland,  suits  on  policies 
are  frequently,  if  not  usually,  brought  before 
the  Court  of  Admiralty;  and  in  the  appalls  to 
the  House  of  Lords,  taken  in  many  cases,  no 

?uestion  has  been  raised  as  to  the  jurisdiction, 
n  England,  the  cognizance  of  policies  of  in- 
surance was  formerly  claimed  by  the  Court  of 
Admiralty,  and  it  may  be  considered  as  an  open 
question,  so  far  as  the  written  law  shows, 
whether  that  court  would  not  now  entertain  a 
suit  on  a  policy.  There  is  no  case  reported  in 
which  the  question  has  been  decidai  or  dis- 
cussed; though  it  has  been  taken  for  granted 
that  the  English  Admiralty  would  not  entertain 
the  jurisdiction. 

By  the  universal  and  unanimous  foreign  prac- 
tice and  authorities,  with  one  exception  only, 
the  contract  of  marine  insurance  is  considered 
to  be  maritime,  and  a  proper  subject  for  the 
cognizance  of  a  court  vested  with  jurisdiction 
over  maritime  cases. 

No  case  is  found,  in  the  reports  of  any  courts 
of  the  United  States,  of  an  action  in  the  Ad- 
miralty on  a  policy  of  insurance,  until  the  year 
1815;  nor  on  a  charter-party,  nor  for  freight, 
until  1829. 

At  the  October  Term  of  the  Circuit  Court 
for  the  District  of  Massachusetts,  in  the  year 
1815,  the  question  was  first  presented  by  a  libel 
on  a  policy  of  insurance.  A  plea  to  the  juris- 
diction was  interposed,  and  the  result  was  the 
opinion  of  Judge  Story,  in  the  case  of  DeLotio 
V.  Boit,  2  Gall.,  898. 

This  celebrated  opinion  amounts  as  nearly  to 
a  demonstration  of  the  positions  sought  to  be 
mainlained,  as  the  nature  of  the  case  would 
permit.  It  never  has  been  answered,  or  at- 
tempted to  be;  though,  occasionally,  doubts 
have  been  expressed  and  intimations  made, 
that  it  might  not  be  followed  to  its  full  extent. 

It  rests  on  a  few  simple  propositions: 

First.  That  the  English  Court  of  Admiralty, 
as  well  as  all  other  maritime  courts,  has  exer- 
cised jurisdiction  over  maritime  contracta 

Second.  That  marine  insurance  is  and  has 
always  been  held  to  be  a  maritime  contract. 

Third.  That  the  Constitution  of  the  United 
States  authorizes  the  establishment  of  courts  to 
exercise  jurisdiction  over  all  admiralty  and  mar- 
itime cases. 

Fourth .  That  Congress  has  established  courts 
to  exercise  such  jurisdiction,  concurrently  with 
courts  of  common  law,  and  that,  consequently, 
these  courts  have  jurisdiction  over  contracts  of 
marine  insurance. 

The  argument  drawn  from  the  practical  ju- 
risdiction of  the  English  Admiralty  at  the  time 
of  the  Revolution,  was  fully  considered  and 
answered,  and  the  conclusion  arrived  at,  which 
has  been  so  many  times  subsequently  afiirmed 
by  this  court,  that  it  mtist  be  considered  an 
axiom,  that  the  jurisdiction  exercised  by  the 
English  court  at  that  time,  affords  no  rule  or 
precedent  for  the  exercise  of  the  Admiralty  ju- 
risdiction vested  in  the  courts  of  the  United 
States. 

Cunningham  v.  Hall,  1  Cliff.,  43;  Waring  ▼. 
Clarke,  5  How.,  441. 

Mr.  Chief  Justice  Marshall  afiirmed,  in  the 
case  of  The  Little  Charles,  8  Brock.,  880,  in 
1819.  that  "The  courts  of  the  United  States 
have  never  doubted  their  right  to  proceed  under 
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their  general  powers  as  Ck)urt8  of  Admiralty, 
wliere  tliey  are  not  restrained  from  the  use  of 
theee  powers  by  statute/'  and  such  appears  to 
have  been  the  opinion  of  the  court  at  the  time, 
■accordinff  to  Jtulge  Story. 

That  Mr.  Ju$tiee  Washington  would  have 
sustained  the  Jurisdiction,  cannot  be  doubted. 
In  his  opinion,  in  the  case  of  The  Seneca,  8 
Wall.,  Jr.,  899,&18  Am.  Jur.,486,  he  says:  "I 
sot  only  admit,  but  insist: 

FuTBt  That  the  judicial  power  of  the  United 
States  under  the  Constitution,  and  the  jurisdic- 
tion of  the  District  Courts  under  the  9th  section 
of  the  Jndiciary  Act  of  1789,  embrace  all  cases 
of  maritime  nature,  whether  they  be  particularly 
of  admiralty  cognizance  or  not. 

Second.  That  this  jurisdiction,  and  the  law 
ivgulating  its  exercises,  are  to Jbe  sought  for  in  the 
^neral  maritime  law  of  nations,  and  are  not 
oonllned  to  -that  of  England,  or  of  any  other 
particular  maritime  nation." 

He  afterwards  speaks  of  the  ordinances  of 
Louis  XIV..  as  generally  adopted,  as  evidence 
of  the  maritime  hiw  of  nations. 

The  occurence  of  differences  of  opinion  as  to 
the  extent  of  the  admir^ty  jurisdiction,  is  of 
late  date.  It  first  appears  eminently  in  Barn- 
ey y.  AlUgre,  12  Wheat,  611,  in  18*37,  in  the 
dissenting  opinion  of  Mr.  Jiutiee  Johnson,  with 
'Whom  have  concurred,  at  different  times,  Mr. 
Juetke  Baldwin,  Mr.  Jtutice  Daniel  and 
Mr,  Justice  Campbell,  and  others  to  a  less  ex- 
tent; but  the  majority  of  the  court  have  uni- 
formly held,  that  the  practical  jurisdiction  of 
the  £ngUsh  Admiralty  affords  no  rule  for  the 
Jurisdiction  vested  in  the  courts  of  the  ynited 
States  by  the  Constitution  and  by  Congress, 
jmd  that  that  embraces  all  maritime  contracts. 

In  1822,  another  libel  on  a  policy  of  insur- 
jmce  came  before  the  Circuit  Court  for  the  Fisrt 
Oircuit.  I'lBcla  v.  Ine.  Ch.,  8  Mas.,  27. 

The  respondents  appeared  under  protest  to 
the  jurisdiction,  but  did  not  argue  the  question, 
intending  to  do  so  on  appeal. 

A  decision  on  the  merits  was  in  favor  of  the 
libelants,  and  the  respondents  claimed  an  ap- 
peal to  this  court.  The  usual  bond  was  given 
for  prosecuting  the  appeal,  and  it  was  entered 
but  afterwards  disappeared  from  the  docket. 

In  1842,  a  libel  on  a  policy  of  insurance  was 
brought  in  the  same  district.  Hale  v.  Ina.  Go,, 
2  Story,  176. 

Mr.  B.  R.  Curtis,  subsequently  a  justice  of 
this  court,  appeared  for  the  respondents.  No 
exception  was  taken  to  the  jurisdiction,  and 
the  cause  was  argued  and  decided  on  the  mer- 
its. Mr.  Jtutice  Story  repeated  his  deliberate 
adherence  to  the  doctrine  of  DeLovio  v.  Boit,  2 
Oall.,  898.  He  also  stated  that  Peele  v.  Jne. 
Co.,  8  Mas.,  27,  went  off  without  any  decision 
in  this  court;  bis  belief  that  ifr.  Chief  Justice 
Marshall  and  Mr.  Justice  Washington  would 
have  f  uatained  the  jurisdiction ;  and  that  he  had 
no  reason  to  believe  tiiat  a  majority  of  the  court 
were  opposed  to  it. 

No  hbel  on  a  policy  of  insurance  came  before 
the  court  while  Mr.  Justice  Woodbury,  the  im- 
ibediate  successor  of  Mr.  Justice  Story,  was  on 
the  Bench;  but  it  is  evident  that  he  was  pre- 
pared to  sustain  the  jurisdiction.  In  Dean  v. 
BaUs,  2  Wood.  &  M.,  88,  speaking  ol  the  ad- 
miralty jurisdiction,  he  said:  *'If  that  matter 
luftd  been  *  *  *  for  the  recovery  on  some  con- 
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tract  of  admitted  admiralty  jurisdiction,  such 
as  to  pay  a  ransom  or  an  insurance,  the  District 
Court,  by  having  a  jurisdiction  in  all  civil  cases 
of  an  admiralty  character,  under  the  Act  of 
1789,  could  clearhr  sustain  this  libel." 

In  the  case  of  Taunger  v.  Ins.  Co.,  1  Sprague, 
248,  Judge  Sprague  held  "  The  jurisdiction  of 
the  admiralty  over  policies  of  insurance  to  be 
the  settled  law  and  practice  of  this  court." 

In  the  same  case  on  appeal  (2  Curtis,  822), 
Mr.  Justice  Curtis  declined  to  consider  the  ques- 
tion as  open  in  the  first  circuit.  He  was  of 
counsel  for  the  insurers  in  Hale  v.  Ins,  Co.,  2 
Story,  176.  and  made  no  objection  to  the  juris- 
diction, and  he  also  declined  to  argue  against 
the  jurisdiction  in  Roe  v.  Cutler,!  Sprague,  135. 

In  the  case  of  Drinkwater  v.  The  Syrian,  1 
Ware,  152;  Judge  Ware,  speaking  of  the  decis- 
ion in  DeLovio  v.  Bait  (tupra),  says:  "I  concur 
most  fully  in  the  doctrine  maintained  in  that 
very  learned  and  masterly  opinion." 

In  the  text  books  on  admiralty  practice  and 
jurisdiction,  the  jurisdiction  of  the  court  over 
contracts  of  insurance  is  generally  asserted. 
See  Dunl.  Adm.  Pr.,  48;  Ben.  Adm..  8, 50,  147. 

On  page  166.  the  latter  says:  '*  The  contract 
of  insurance  against  the  perils  of  the  seas  is  one 
that  was  sug^ted  by  and  sprang  from  the 
hazards  peculiar  to  sliips  and  vessels  in  the  pur- 
suit of  maritime  commerce.  In  like  manner, 
the  rights,  duties  and  liabilities,  which  are  its 
characteristics,  have  always  been  regulated  by 
the  maritime  law.  It  has  always  and  every- 
where been  considered  a  maritime  contract, 
and  nowhere  out  of  England  has  it  ever  been 
excluded  from  the  admiralty  jurisdiction.  And 
in  alt  the  grants  of  jurisdiction  even  in  England, 
it  is  especially  mentioned  as  a  matter  of  admi- 
ralty jurisdiction." 

Judge  Conkling  remarks  (Vol.1,  p.l8):  "The 
precise  question,  whether  it  (the  jurisdiction)  ex- 
tends to  contracts  of  marine  insurance,  remains 
yet  to  be  definitely  settled  bv  the  Supreme 
Court.  But  thepe  contracts,  relating  as  they  do 
purely  to  maritime  pursuits,  and  being  emi- 
nently conducive,  if  indeed  they  are  not  to  be 
regarded  as  indispensable,  to  the  successful 
prosecution  of  navigation  and  commerce,  it  is 
not  easy  to  perceive  upon  what  ground  they  can 
consistently  be  excepted  from  the  principles 
already  established  bnr  that  court." 

See,  also,  note,  1  Kent,  Com.,  870,  in  which 
"  Insurance  "  is  mentioned  as  a  matter  of  set- 
tled admiralty  jurisdiction. 

In  the  reports  of  this  court,  and  of  other 
courts  of  the  United  States,  no  other  reference 
has  been  found  to  the  contract  of  insurance  as 
a  matter  of  admiralty  jurisdiction,  except  in 
Taylor  v.  Carryl,  20  How.,  588  (61  U.  S.,  XV., 
1028),  where  ifr.  Chief  Justice  T^ney  expreaaed 
a  doubt  upon  the  subject,  which  had  not  been 
presented  or  referred  to  in  the  argument,  and 
which  evidently  he  had  not  examined.  There  is  a 
reference  to  policies  in  i3ee's  Adm..  200,  where 
they,  with  bills  of  lading  and  bottomry  bonds, 
are  declared  to  be  suable  at  common  law  only. 

Considering  the  authorities  apart  from  the  re- 
peated declarations  of  this  court,  that  the  ad- 
miralty jurisdiction  of  the  district  court  ex- 
tends generally  over  maritime  contracts,  and  the 
universal  admission  that  marine  insurance  is  a 
maritime  contract,  we  have  this  express  author- 
ity in  favor  of  the  jurisdiction : 
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Three  deliberate  decisioDS  of  Mr,  JusUce 
Story,  in  point.  The  opinion  of  Mr,  Justice 
Woodbury,  that  insurance  is  clearly  a  contract 
within  the  admiralty  Jurisdiction.  The  fact 
that  Mr,  (7t£«ff60  Curtis  sustained  the  jurisdiction 
as  a  settled  practice  in  the  First  Circuit  and,  as 
counsel,  took  no  exception  to  it.  The  statement 
by  Mr.  JvgUee  Story,  of  his  belief  that  if  the 
appeal  above  mentioned  had  been  prosecuted, 
the  jurisdiction  would  have  been  maintained  by 
this  court.  The  decisions  by  Judge  Sprague, 
Judge  Ware,  and  Judge  Lowell,  of  the  District 
Court,  and  the  opinions  of  Mr.  Dunlap,  Mr. 
Benedict,  and  Judge  Conkling. 

Against  these,  is  only  the  doubt  of  Mr.  Chief 
JubUu  Taney,  above  referred  to,  which  does 
not  amount  even  to  a  dictum. 

The  weight  of  authority  is  decidedly  in  favor 
of  the  junsdiction.  Indeed,  there  is  an  utter 
absence  of  authority  against  it,  even  in  En- 
gland. There  is  no  case  on  record  known,  in 
which  the  Court  of  Admiralty  has  refused  to 
entertain  jurisdiction  over  the  subject,  or  in 
which  the  courts  of  common  law  have  prohib- 
ited it.  In  admiralty  commissions,  insurance 
is  usually  mentioned  as  a  matter  over  which  ju- 
risdicton  is  to  be  exercised;  and  in  Scotland,  the 
Court  of  Admiralty,  under  similar  commissions, 
constantly  entertams  such  jurisdiction. 

All  that  can  be  said  about  the  exercise  of  the 
jurisdiction  by  the  English  court  is  that  practi- 
cally, it  has  not  been  resorted  to. 

This  court  has  definitely  established  the  rule, 
that  the  admiralty  jurisdiction  was  not  limited 
to  those  cases  over  which  the  English  Court  of 
Admiralty  practically  exercised  jurisdiction  at 
the  time  of  the  Revolution,  and  bias  declared  by 
its  Chief  Justice  that  it  extends  to  all  maritime 
cases,  when  not  restrained  by  statute.  The  only 
question  then  is,  whether  or  not  marine  in- 
surance is  a  contract  concerning  matters  of  navi- 
gation, trade,  commerce,  etc.;  or  in  other 
words,  a  maritime  contract. 

There  can  be  only  one  answer  and  the  juris- 
diction follows,  of  course. 

It  is  a  matter  of  history,  that  the  commissions 
issued  by  the  Crown  to  the  judges  of  the  Colo- 
nial Courts  of  Admiralty,  conferred,  in  terms, 
unlimited  jurisdiction  over  all  maritime  cases, 
and  usually  specified  *'  policies  of  assurance." 

See  commissions  quoted  in  De  homo  v.  BoU^ 
2  €kl].,  398.  and  in  Ben.  Adm.  Pr.,  82,  90.  He 
states  tiiat  he  has  seen  nine  commissions. 

That  the  framers  of  the  Constitution,  and  the 
lawyers  of  that  day,  were  familiar  with  a  dif- 
ferent and  more  extensive  jurisdiction  in  the 
Colonies  than  was  practiced  in  the  English 
Court  of  Admiralty,  is  asserted  by  Judge  Wayne 
in  his  opinion  of  Waring  y.  Clarke,  5  How., 
454,  and  the  authorities  cited  by  him  fully  main- 
tain the  assertion. 

It  will  be  found,  on  examining  the  records 
referred  to,  that  no  objection  was  made  to  the 
extensive  jurisdiction  exercised.  It  seems  to 
have  been  considered  a  matter  about  which 
there  could  be  no  doubt.  In  one  case  only 
was  there  a  plea  to  the  jurisdiction.  A  master 
sued  in  rem,  in  the  home  port,  for  wages  and 
disbursements.  Such  a  plea  was  interposed  and 
overruled. 

The  jurisdiction  claimed  by  Judge  Story, 
Judge  Ware,  and  others,  for  the  Admiralty 
Courts  of  the  United  States,  is  not  something 
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new  and  before  unknown;  but  is  not  so  ex- 
tensive  as  was  actually  exercised  by  the  colonial 
courts. 

If  the  jurisdiction,  known  to  have  been  ex- 
ercised  by  the*  Admiralty  Courts  before  the 
Revolution,  is  to  be  taken  as  the  rule,  it  must  be 
admitted  that  every  case  which  can  properly  be 
defined  as  maritime,  is  a  proper  subject  for  the 
jurisdiction  of  the  United  States  District  Court; 
and,  of  course,  marine  insurance. 

The  same  conclusion  must  be  drawn  from  the 
fact  that  admiralty  jurisdiction  was  exercised 
by  the  Vice- Admiralty  Court  of  Massachusetts^ 
over  all  maritime  contracts  and  cases.  The 
judge  who  presided  in  that  court  was  at  the 
same  time  the  judge  of  the  Vice-Admiralty 
Courts  of  New  York,  Pennsylvania,  the  Jerseys. 
New  Hampshire,  Connecticut,  Maine  and  Nova. 
Scotia,  ana  it  must  have  been  that  he  held  and 
exercised  the  same  lurlsdiction,  wiien  holding^ 
court  in  the  other  colonies  or  provinces  included 
in  his  commission,  that  he  did  when  sitting  in 
Massachusetts. 

The  argument  to  be  derived  from  history,  ia 
conclusive  in  favor  of  a  literal  construction  of 
the  words  of  the  Constitution  and  statutes,  giv> 
ing  the  courts  of  the  United  States  jurLBdiction 
over  all  admiralty  and  maritime  cases. 

The  records  of  the  Circuit  Court  show  four 
express  decisions  on  policies  of  insurance.  To 
which  may  be  added,  Dean  v.  Batee,  2  Wood. 
&  M.,  88.  in  which  Mr.  Justice  Woodbury  ex- 
pressed the  decided  opinion  above  referred  to, 
making  in  all  five  decisions,  in  which  the  juris- 
diction of  the  United  States  District  Court  over 
polici^  of  insurance  has  been  afllrmed  or  exer- 
cised bv  justices  of  this  court 

The  binding  force  of  precedents  is  universally 
recognized  in  courts  of  law,  and  a  stronger  case 
in  this  respect  can  hardly  be  imagined  than  thia^ 
where  the  course  of  decision  is  uniform  from 
1815.  when  the  question  was  first  presented, 
down  to  1867.  Stare  decisis  is  a  well  established 
rule,  founded  on  principles  of  reason  and  justice* 
as  well  as  of  expediency. 

The  libelants  do,  therefore,  submit,  with  the 
greatest  deference  and  respect,  that  to  exercise 
Jurisdiction  over  policies  of  marine  insurance  ia 
the  established  law  and  practice  of  the  Circuit 
Court  for  the  First  Circuit  held  by  justices  of 
this  court;  that  such  practice  is  in  conformity 
with  the  universal  maritime  law  and  usage; 
with  the  decisions  of  this  court  affirming  juris- 
diction over  charter-parties,  and  maritime  coa- 
tracts  generally:  with  the  jurisdiction  exercised 
by  the  Vice- Admiralty  Courts  before  the  Revo- 
lution, which  must  have  been  known  to  the 
makers  of  the  Constitution ;  and  is  imperatively 
required  to  carry  into  effect  the  provisions  of 
the  Constitution  touching  the  jurisdiction  of  ita 
courts  and  the  regulation  of  commerce,  and  to 
establish  uniformity  of  principle  and  practice 
throughout  the  Union  in  one  of  the  most  im- 
portant branches  of  commercial  law. 

It  cannot  now  be  questioned,  that  the  framera 
of  the  Constitution  intended  to  vest  in  Congresa 
the  power  to  establish  courts  to  exercise  admi- 
ralty jurisdiction  over  all  admiralty  and  mari- 
time cases. 

Congress,  in  the  exercise  of  its  discretion, 
might  have  conferred  upon  the  courts  it  was  to 
create,  such  jurisdiction  as  it  should  see  fit,  and 
limit  it  to  certain  cases;   but  notliing  of  the 
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kind  was  done.  The  Judiciary  Act  confen  on 
the  District  Courts  unqualified  jurisdiction  over 
all  ciyil,  admiralty  and  maritime  cases. 

It  is  no  objection  to  the  exercise  of  the  juris- 
diction over  a  contract  of  insurance,  that  it  is 
znade  on  land,  and  in  case  of  loss  is  payable  on 
land.  The  same  objection  exists  against  all 
other  maritime  contracts.  In  fact,  contracts  are 
seldom  made  on  the  seas,  or  are  wholly  per- 
formed there. 

The  question  is  not  where  was  the  contract 
made,  but:  what  does  it  concern?  Marine  in- 
surance concerns  only  what  happens  on  the  seas 
to  e^ips,  cargoes  and  freights,  collisions,  aver- 
ages, hypothecations,  wages  and  provisions, 
contributions,  jettisons,  and  matters  of  prize  and 
and  other  maritime  matters,  and  is,  therefore, 
strictly  a  maritime  contract. 

It  is  said  that  the  admiralty  cannot  exercise 
jurisdiction  over  contracts  of  insurance,  because 
there  is  no  lien.  But  it  is  well  settled  here  and 
in  England,  that  the  Admiralty  Courts  originally 
acted  principally  in  personam,  without  regard 
to  there  being  a  remeov  in  rem;  and  where  that 
existed  it  was  surbordinate  and  auxiliary  to  its 
action  in  pereanam. 

It  is  insisted  that  De  Lovio  v.  Boit,  2  Gall., 
90S,  is  virtually  overruled  by  the  decision  in 
Ouiler  V.  Bae,  7  How.,  729.  It  might  seeip  to 
follow,  that  if  the  district  court  had  no  juris- 
diction to  enforce  a  general  average  contribu- 
tion, in  personam,  it  could  not  take  cognizance 
of  a  policy  of  insurance. 

But  if  the  contract,  or  gtuui  contract,  of  gen- 
eral average  cannot  be  enforced  in  personam,  it 
does  not  necessarily  follow  that  an  express  con- 
tract of  insurance  cannot.  But  if  it  should  be 
so  held,  then  the  question  arises  as  to  what  the 
court  decided  in  Cutler  v.  Hoe,  and  whether 
that  decision  is  now  of  authority. 

On  examining  the  opinion,  it  is  plain  that  the 
general  jurisdiction  over  averages  was  not  even 
considered. 

The  only  point  decided  is:  that  the  maritime 
law  does  not  imply  a  promise  from  the  owner 
of  goods  liable  to  a  contribution,  to  pay  his  pro- 
portion; a  necessary  inference  being,  that  if  the 
owner  had  expressly  promised  to  pay,  an  action 
would  be  sustained,  as  it  was  not  denied  that  a 
suit  in  rem  would  be  within  the  jurisdiction. 

From  the  diraentinj?  opinion  of  Mr.  Justice 
Wayne,  and  his  statement  in  the  Appendix  to  8 
Howard,  it  appears  that  the  case  was  not  thor- 
oughly considered ;  that  the  printed  argument 
in  favor  of  the  jurisdiction  was  not  before  all  of 
the  court,  and  was  not  alluded  to  in  conference; 
that  the  decision  was  made  by  a  divided  court, 
Mr,  Justice  Catron  not  ffiving  an  opinion  be- 
cause he  was  not  satisfied  either  way;  that  Uie 
remaining  eight  judges  were  at  first  equally  di- 
Tided,  and  that  it  was  finally  disposed  of  rather 
from  acquiescence  in  what  was  thought  to  be 
^English  authority  against  the  jurisdiction,  than 
from  a  close  and  searching  scrutiny  into  the 
practice  and  jurisdiction  of  Courts  of  Admi- 
ralty. 

As  might  be  expected,  this  decision  has  not 
been  very  respectfully  considered  b^  the  pro- 
fession. Mr.  Justice  Wayne  said,  if  the  case 
were  presented  in  his  circuit,  he  should  consider 
the  question  open  and  hear  an  argument.  Cut- 
ler V.  Hoe  (eupra). 

In  Dike  v.  The  8t.  Joseph,  6  McLean,  573, 
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Mr.  Justice  McLean  says:  "  The  decision  in  the 
case  of  Cutler  v.  Bae  was  by  a  divided  court, 
and  it  has  not  been  satisfactory  to  the  profes- 
sion; nor  was  it  a  decision  in  accordance  with 
the  prior  decisions  of  the  Supreme  Court." 

It  has  been  supposed  that  this  decision  ex- 
cluded all  claims  for  average,  whether  in  rem 
or  in  personam,  from  the  jurisdiction ;  but  in 
Dupont  de  Nemours  v.  Vance,  19  How. ,  162  (60 
U.  S.,  XV.,  584),  it  was  decided  that  a  suit  in 
rem  might  be  entertained.  This  virtually  over- 
rules Cutler  V.  Bae  (supra)  because  of  the  axiom 
that  the  jurisdiction  does  not  depend  upon  the 
form  of  action,  but  upon  the  subject-matter. 
Nav.  Co.  V.  Bk.,  6  How..  392. 

The  final  blow  to  the  authority  of  Cutler  v. 
Bae,  was  given  by  Mr.  CMef  Justice  Taney, 
who  delivered  the  opinion  in  that  case,  in  a  dis- 
senting opinion  given  in  Taylor  v.  Garryl,  20 
How.,  583  (61  U.  8., XV.,  1028).  In  this  he  ad- 
mits that  the  extent  of  the  admiralty  jurisdic- 
tion is  correctly  stated  in-  the  note  to  1  Kent, 
Com.,  370,  except  in  one  respect;  and  among 
the  subjects  there  mentioned,  are ''averages, 
contributions  and  jettisons,"  without  reference 
to  the  form  of  action. 

The  elementary  writers  treat  this  decision 
with  as  little  respect  as  the  justices  of  the  Su- 
preme Court. 

See,  1  Pars.  Mar.  L.,  Ist  ed.,  p.  334,  and  Vol. 
2d,  note  to  page  511:  Ben.  Adm.  Pr.,  Ill,  167, 
and  note;  note  to  1  Kent,  370.  And,  as  has  been 
shown,  suits  to  recover  averages,  both  in  rem 
and  in  personam,  were  constantly  entertained 
by  the  Vice- Admiralty  Courts  before  the  Rev- 
olution. 

There  is  no  authority,  entitled  to  considera- 
tion, aeainst  the  exercise  by  the  district  courts 
sitting  in  admiralty,  of  jurisdiction  over  con- 
tracts of  marine  insurance,  to  be  found  in  the 
books;  and  certainly  none  in  the  records  of  the 
courts,  so  far  as  they  have  been  resorted  to.  In 
every  reported  case  the  jurisdiction  has  been 
maintained. 

Mr.  Henry  C  Hutchins,  for  respondent: 

The  decisions  of  the  American  courts  at  the 
period  of  the  Revolution  and  immediately  after, 
conclusively  prove  the  restricted  jurisdiction  of 
admiralty,  as  fixed  by  the  Constitution. 

In  VArina  v.  Mantoaring,  Bee,  Adm.,  200, 
1803,  Judge  Bee  said: 

*'  BUls  of  lading,  policies  of  insurance,  and 
bottomry  bonds,  where  the  vessel  is  not  hypoth- 
ecated according  to  the  marine  law,  are  all 
suable  at  common  law  only.  Yet  these  con- 
tracts are  all  more  or  less  connected  with  a  voy- 
age. 

So  in  Dean  v.* Angus,  Bee,  Adm.,  375,  376, 
per  Hopkinson,  J.,  as  early  as  1785,  the  same  is 
mtimated. 

So  in  Shrewsbury  v.  The  Two  Portends.  Bee, 
Adm.,  435,  per  Judge  Bee,  in  the  year  1786,  it 
was  held  that  admiralty  extended  only  to  mari- 
time causes,  and  did  not  embrace  "  any  transac- 
tions or  contracts  which  arise  on  land." 

So  again  in  1784,  it  was  held  in  Penni^lvania 
that  admiralty  jurisdiction  was  confined  to 
"  Things  done  upon  the  seas.''  Talbot  v.  Com- 
manders, 1  Dall.,98. 

A  shipwri^t  could  not  sue  in  the  admiralty. 
Clinton  v.  The  Hannah,  Bee,  Adm.,  419,  per 
Hopkinson  (1781). 

This  case  is  cited  with  approbation  in  Cun- 
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ningham  v.  Hall,  1  Cliff.,  48,  where  it  is  held 
that  the  admiralty  lurisdlction  under  the  Con- 
stitution must  be  determined  by  reference  to 
the  usages  and  decisions  of  the  courts  at  the 
time  when  the  Constitution  was  formed;  which 
decisions  are  herein  cited. 

A  policy  of  marine  insurance  is  not  a  mari- 
time contract  within  the  meaning  of  that  clause 
of  the  Constitution  which  delegates  to  the  judi- 
cial power  of  the  United  States,  cognizance  of 
all  cases  of  admiralty  and  maritime  Jurisdiction. 

1.  Because  this  clause  is  to  be  construed  with 
reference  to  the  restricted  jurisdiction  of  the 
admiralty,  as  recognized  both  in  this  country 
and  England,  at  the  time  when  the  Constitu- 
tion was  adopted. 

1  Kent,  Com.,  877;  1  Curt.  Com.,  88;  Baitu 
Y. The  James  Caiherine,!  Bald.,  644;  Ctmrnand- 
era  and  Ownersof  Three  Brign,  .1  Dall. ,  98 ;  The 
MagnMi,  20  How.,  810,  811.  829,  881  (61  U. 
8.,  XV.,  915, 916,  923,  924);  The  Oeneeee  Chief. 
12  How.,  455,  per  Ch.  J.  Taney;  Cunningham 
V.  BaU,  1  Cliff.,  48.  51,  52;  The  ConetUutian 
▼.  The  Young  America,  1  Newb.,  105. 

Admiralty  has  never  claimed  jurisdiction  over 
insurance  in  England. 

Am.  Jur.,  Jan..  1841,  per  Mr.  Curtis;  2  Am. 
Ins.,  Perk.  ed.  (2d),  1259;  2  Brown,  Civ.  and 
Adm.  Law,  82,  83,  188;  Marsh.  Ins.,  5th  ed. 
(Shee's)  542. 

In  pursuance  of  the  Stat.  48  Eliz.,  ch.  12,  a 
court  was  erected  in  England,  having  special 
jurisdiction  over  policies  of  insurance,  called 
"  Hie  Court  of  Policies  of  Insurance." 

2  Bl.  Com.,  58. 

Material  men  could  not  sue  in  admiralty. 

OEara  v.  The  Mary,  Bee.  Adm.,  100,  per 
Bee,  J.  (1798). 

Nor  could  contracts  for  necessaries  be  sued 
upon,  if  furnished  before  the  voyage  was  begun. 

Bee,  Adm.,  per  Hopkinson,  845  (1785). 

Nor  ransom  bills.  Nor  charter-parties.  Bee, 
Adm.  875,  Hopkinson  (1785). 

Nor  was  there  any  jurisdiction  over  cases  of 
hvpothecation,  where  the  hypothecation  took 
place  before  the  commencement  of  the  voyage, 
not  even  if  the  ship  was  hypothecated  for  nec- 
essaries, without  which  it  could  not  proceed  to 
sea. 

TurnbuU  v.  The  Enterpriee,  Bee,  Adm.,  845; 
Johnson  V.  Shippen,  2  Ld.  Raym.,  982. 

Nor  could  a  master  sue  for  his  wages;  nor  a 
physician  for  his  services,  on  a  voyage. 

1  Pet.  Adm.,  228,  Penn.  (1806). 

This  last  case  limits  the  jurisdiction  to  such 
claims  as  are  either  of  themselves,  or  in  their 
origin,  liens  on  the  ship.  This  was  the  rule 
which  Judge  Peters  said  he  idways  observed  in 
determining  whether  a  given  case  was  within 
the  jurisdiction. 

But  certainly  such  a  rule  could  not  apply  to 
policies  of  insurance;  for  they  create  no  Uen. 

Suits  in  personam  were  not  entertained  at  all 
in  the  admiralty  at  the  period  of  the  Revolution, 
except  as  incidental  to  suits  in  rem;  seamen's 
wages  excepted,  which  were  always  favored. 

Bamsay  v.  AUegre,  12  Wheat.,  614,  622. 

And  Mr,  Justice  Johnson,  in  that  case,  held 
that  the  doctrine  should  still  be  maintained. 

The  above  cited  cases  are  the  decisions  of 
Judges  Bee,  Hopkinson  and  Peters,  all  Revolu- 
tionary men,  and  who  were  well  acquainted 
with  the  limits  of  the  admiralty  jurisdiction  as 
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understood  by  the  jurists  and  statesmen  who 
framed  the  Constitution.  They  furnish  the  most 
reliable  means  for  construing  the  admiraltjr 
powers  as  conferred  by  the  Constitution. 

8.  If  we  try  this  question  bv  the  test  sug- 
gested by  His  Honor.  Judge  Clifford,  in  Cun- 
ningham V.  HaU,  1  Cliff.,  45,  these  libels  cannot 
be  maintained,  because  no  case  can  be  found  in 
the  history  of  the  admiralty  of  this  country- 
prior  to  the  case  of  Be  Lomo  v.  Boit,  2  €kdl., 
898.  1815,  that  affirms  the  jurisdiction  of  ad- 
miralty over  a  policy  of  insurance,  before  or 
after  the  Revolution. 

Jurisdiction  over  insurance  was  not  claimed 
by  the  Vice- Admiral  Colonial  Courts.  It  is  not 
mentioned  in  the  commissions  issued  to  the 
Vice- Admirals.  See  form  of  commissions  in 
8toke*s  *'  View  of  the  British  Colonies."  The 
actual  practice  of  these  courts  was  narrower 
than  their  commissions.  Mr.  Justice  Woodbury 
says,  these  commissions  only  indicated  whjU. 
miffht  be  done,  not  what  was  actuaUy  done, 
under  them.  5  How.,  477. 

The  practice  in  the  Vice*Admiralty  Courte 
was  the  same  as  that  in  England,  under  the  re- 
straining Statutes  of  Richanl  II.  The  EngUslx 
text  books  on  this  subject  were  in  common  use. 

Stoke's  ••  View  of  Brit. Col,"  ch.  18,  70;  see, 
also,  Woodcock,  Brit.  Col.,  p.  272. 

Appeals  were  made  from  these  courts  to  the 
Courts  of  Admiralty  in  England. 

8B1.  Com.,  68,69. 

Not  one  adjudication  can  be  adduced  to  show- 
that  the  jurisdiction  in  the  colonies  was  differ- 
ent from  that  of  England. 

The  Magnolia,  20  How.,  810.  811,  829» 
881  (61  U.  8.,  XV.,  915,  916,  928.  924). 

The  only  case  prior  to  1815,  from  which 
luriBdiction  in  admiralty  over  insurance  may 
be  inferred  even,  is  St&vens  v.  The  Sandmeh,  1 
Pet.  Adm.,  288.  note,  per  Winchester,  J,,  in 
the  District  Court  of  Maryland,  which  holds 
that  a  shipwright  may  sue  in  admiralty,  mak- 
ing no  distinction  between  home  and  foreign 
ports.  But  this  decipion  may  be  considered  as 
overruled  in  Ferry  Co.  v.  Beers,  20  How.,  893 
(61  U.  S.,  XV.,  961).  and  also  in  Cunningham 
V.  ffaU,  1  Cliff.,  48. 

See,  also, JSaffway  V.  AUegre,  12  Wheat,  625, 
626. 

Mr.  Justice  Story  cites  Steoens  v.  The  Sand- 
wich, 1  Pet.  Dec.,  in  support  of  his  doctrine  in 
Be  Loffio  V.  Boit,  2  Gall.,  398,  but  it  decides 
nothing  with  reference  to  insurance. 

4.  The  extension  of  admiralty  jurisdiction  is  in 
abridgment  of  trial  by  jury,  so  carefully 
guarded  by  the  Constitution.  The  encroach- 
ments of  the  admiralty  were  among  the  p;riev- 
ances  of  our  Revolutionary  fathers.  Is  it  rea- 
sonable, therefore,  to  suppose  that,  after  they 
had  achieved  their  independence,  they  would 
have  formed  a  Constitution  which  guarantied 
the  very  thing  they  before  complaint  of  7 

See  address  of  the  Continental  Congress, 
Oct.  21,  1774,  to  the  people  of  Great  BnUin, 
drawn  by  John  Jay.  afterwards  Ch.  J.  of  the 
United  States;  also  Waring  v.  Clarke,  5  How., 
484;  Bains  v.  The  James,  1  Bald., 544, 550, 551. 

From  the  foregoing  authorities,  the  true  con- 
struction of  the  admiralty  clause  of  the  Consti- 
tution is  obvious. 

Insurance  was  clearly  not  within  the  minds 
of  the  framers  of  Uie  Constitution,  nor  within 
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the  acknowledged  scope  of  theSAdmiralty  Courts 
of  that  period,  either  before  or  after  the  Revo- 
lution. 

The  doctrine  of  Be  Lavio  v.  Bait  (mpra)  so 
fkr  as  it  pertains  to  policies  of  insurance,  is 
unsound,  and  was  not  warranted  by  the  prece- 
dents of  the  admiralty,  either  in  this  country 
or  England.  In  the  whole  of  that  very  lengthy 
decision,  Mr.  Justice  Story  does  not  adduce  a 
single  authority  or  case,either  from  the  Vice*  Ad- 
miralty Courts,or  from  the  decisions  subsequent 
to  the  formation  of  the  Constitution,  which  di- 
rectly goes  to  support  the  doctrine  he  maintains, 
that  a  policy  of  insurance  is  within  the  admi- 
ralty Jurisdiction.  The  decisions  to  the  con- 
trary are  unmentioned.  He  relies  chiefly  upon 
the 'general  language  of  the  Vice- Admiralty 
commissions,  in  which  policies  of  insurance  are 
not  named. 

The  only  instance  where  insurance  is  men- 
tioned as  within  the  jurisdiction  is  in  certain 
commissions  issued  during  the  period  of  Rich- 
ard II.  In  the  absence  of  any  later  authority, 
Mr.  Justice  Story  undertakes  to  refer  the  juris- 
diction of  this  country  to  that  period,  prior  to 
the  restraining  Statutes  of  Richard  11.  But 
upon  the  authorities  this  view  is  imtenable,  if 
not  unreasonable. 

Taylor  v.  Carryl,  20  How.,  616,  616(61  U.S. 
XV.,  1040,  1041),  per  Oh,  J.  Taney,  and  cases 
before  cited. 

The  doctrine^  of  Be  Lotio  y.  BoU  (supra), 
has  neyer  been  'affirmed  outside  the  first  cir- 
cuit, but  has  frequently  been  Questioned  in  the 
Supreme  Court  of  the  United  States,  and  by 
some  of  the  ludges  expressly  denied.  It  should 
also  be  remarked  ^2XJudge  Day  is,  who  had  a  large 
experience  as  an  admiralty  judge,  dismissed 
the  libel  in  the  district  court  for  want  of  juris- 
diction, as  appears  by  the  record,  although  this 
is  not  stated  in  the  decision. 

In  Ramsay  y.  AUeqre,  12  Wheat.,  614,  622, 
638,  1827,  Mr.  Justice  Johnson,  in  refering  to 
De  L/mo  y.  Boit  {mipra),  said  that  a  contrary 
decision  had  been  made  in  the  sixth  circuit,  and 
that  they  must  both  fall  together,  as  nisi  prius 
decisions  were  of  no  weight  in  the  Supreme 
Court. 

In  Waring  y.  Clarke,  6  How.,  461,  thequps- 
tion  of  Jurisdiction  came  up,  and  Justices  Wood- 
bury, Daniel  and  Grier  dissented  in  fayor  of  a 
limited  jurisdiction. 

In  Jackson  y.  The  Magnolia,  20  How.,  885 
(61  U.  8.,  XV..  926),  1857,  Mr.  Justice  Camp- 
bell says  he  thinks  he  speaks  theuniyersal  opin- 
ion of  the  legal  profession  in  saying  that  the 
Judgment  in  Be  Lovio  y.  Bait  was  erroneous. 

So,  also,  in  Taylor  y.  Carryl  {supra),  Ch.  J. 
Taney,  in  pronouncing  his  opinion  in  regard 
to  aamiralty  jurisdiction,  and  referring  to  a 
note  in  1  Kent,  Com..  871,  872,  said: 

*'  I  think  it  is  stated  too  broadly,  broader  than 
this  court  has  sanctioned ;  for,  as  regards  the 
jurisdiction  in  policies  of  insurance,  I  belieye 
It  has  neyer  been  asserted  in  any  circuit  but  the 
flnt,  and  certainlj^  it  has  neyer  been  brought 
here  for  adjudication. " 

In  OuUer  y.  Bae,  7  How.,  729,  the  case  of 
Be  Lomo  y.  BoU  is  yirtually  oycrruled.  This 
was  a  libel  in  personam^  filed  against  the  con- 
signee of  goods  by  the  owner  of  the  yessel,  for 
contribution  by  way  of  general  ayerage.  The 
tUnp  was  run  ashore  to  saye  liyes;  but  the  car- 
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go  was  sayed,  and  delivered  to  the  consignee. 
Taney,  Ch.  J,  held  that,  by  parting  with  the 
goods,  the  lien  was  lost;  and  the  libel  was  dis- 
missed for  want  of  jurisdiction. 

If  put  upon  the  ground  of  lien,  as  intimated, 
there  could  then  be  no  jurisdiction  oyer  a  pol- 
icy of  insurance  where  no  lien  exists. 

This  doctrine  of  lien  was  laid  down  by  Judge 
Peters,  1  Pet.,  Adm.,  223. 

In  Ins.  Co.  y.  Younger, 2  C\JLTt.,^SS,  Mr.  Jus- 
tice Curtis  refers  to  the  case  of  Cutler  y.  Eae, 
and  says  it  goes  pretty  far  towards  overruling 
Be  Loiio  y.  Boit;  and  although  he  adhered  to 
the  latter  case  in  deciding  the  case  before  him, 
for  special  reasons,  yet  he  intimated  a  doubt 
whether  the  doctrine  would  be  sustained  in  the 
appellate  court. 

Nor  is  there  jurisdiction  in  admiralty  to  en- 
force payment  of  a  mortgage  upon  a  ship. 

Bogart  y.  The  John  Jay,  17  How. ,  899  (68  U. 
S.,  XV.,  95). 

Wayne,  J.,  said  that  *'  Such  a  contract  had 
nothing  in  it  analogous  to  those  contracts  which 
are  subjects  of  admiralty  jurisdiction."  See  2 
Wood.  &  M. ,  98,  to  same  point. 

So  a  libel  in  personam  against  the  owners  of 
a  steamboat  in  California,  by  their  agent,  for 
balance  of  account  for  supplies  and  repairs, 
was  dismissed  for  want  of  jurisdiction. 

Mintum  y.  Maynard,  17  How.,  477  (58  U. 
S.,  XV.,  286);  VandervHiter  y.  MiUs,  19  How., 
82(60U.  S.,  XV.,  554). 

(i^rier,  c/.,  said:  "There  is  nothing  of  the 
nature  of  a  maritime  contract  in  the  case." 

In  The  O&neral  Smith,  4  Wheat.,  488,  Story, 
J,  incidentally  held  that  material  men  might 
sue  in  personam.  But  this  is  not  settled  law  in 
this  country.  In  12  Wheat..  611,  this  question 
came  before  the  court;  but  the  court  expressly 
waived  any  decision  upon  it,  and  Mr.  JiLstiee 
Johnson  unequivocally  denied  the  doctrine. 

So.  also,  in  Ferry  Go.  v.  Beers,  20  How., 
898  (61  U.  S.,  XV.,  961).  the  dictum  in  The 
Oen.  Smith,  4  Wheat.,  488,  is  virtually  over- 
ruled, and  Catron,  J.,  holds  that  shipwrights 
cannot  sue  in  the  admiralty,  and  cites  the  opin- 
ion of  Judge  Hopkinson  in  Bee,  Adm.,  419,  de- 
cided in  1781,  that  *'The  practice  of  former 
times  does  not  justify  the  aamiralty  taking  cog- 
nizance of  their  suits." 

See.  also,  Pratt  v.  Beed,  19  How.,  859  (60  U. 
S.,  XV.,  660). 

So  in  Cunningham  y.  Halt,  1  Cliff.,  48,  re- 
cently decided  in  this  court,  the  doctrine  is 
maintained,  that  suits  in  personam  by  ship- 
builders are  not  within  the  jurisdiction  of  ad- 
miralty, unless  they  can  have  a  lien  upon  the 
ship,  either  local  or  maritime. 

This  case,  and  also  Cutler  v.  Bae,  7  How., 
729,  and  other  cases  before  cited,  would  seem 
to  make  the  jurisdiction  to  depend  upon  the  ex- 
istence of  a  lien,  according  to  the  rule  laid  down 
by  Judge  Peters,  In  Oa/rdner  v.  The  New  Jer- 
sey. 1  Pet.,  Adm.,  228. 

If  this  is  correct,  then  there  can  be  no  juris- 
diction in  admiralty  over  the  subject  of  insur- 
ance. 

The  above  authorities  fully  justify  the  asser- 
tion, that  the  broad  doctrine  of  Be  Lomoy.  Boit, 
2  Gall. ,  898,  is  not  sustained  by  the  courts  of 
this  country. 

8.  Aside  from  the  authorities,  it  is  submitted, 
from  the  reason  of  the  thing,  that  a  policy  of 
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insurance  is  nol  a  maritime  contract.  It  is  an 
agreement  to  indemnify  the  owner  of  the  ship, 
cargo  or  freight,  against  loes  byprilsof  the 
f^eas.  The  suit  is  an  action  for  damages  for 
breach  of  the  agreement.  There  is  no  lien,  and 
the  contract  is  in  no  sense  maritime.  It  begins 
and  ends  on  land.  A  maritime  contract  is 
where  the  thin^  to  be  done  is  itself  mari- 
time.    '*  It  must  oe  in  its  essence  maritime." 

2  Wood.  &  M.,  100;  2  Pars.  Ship.  Adm.. 
181. 

4.  It  is  not  enough  that  as  good  a  remedy 
may  be  afforded  in  admiralty  as  at  common 
law.  Such  a  rule  would  open  the  door  of  ad- 
miralty to  suits  of  every  kmd,  and  end  in  con- 
fusion. 

So  long  as  a  master  cannot  sue  for  his  wages 
in  admiralty  {The  Orleans,  11  Pet..  1^5),  nor 
part  owners,  for  matters  of  account  between 
them;  nor  a  mortgagee,  to  enforce  payment  of 
the  mortgage  &gari  v.  The  John  Jay,  17 
How.,  399-  (58  U.  S..  XV..  95);  nor  a  ship- 
builder,  for  building  a  ship  Ferry  Co,  v.  Beere, 
20  How.,  398  (61  U.  S..  XV.,  961) ;1  Cliff. ,43; 
nor  material  men,  who  furnish  supplies  for  a 
vessel  in  a  home  port  (PrcM  v.  Reed,  19  How., 
859  (60  U.  S.,  XV.,  660);  nor  any  owner  for 
contribution  W  way  of  general  average  {Cut- 
ler V.  Bae,  7  How.,  729);  it  is  not  easy  to  see 
how,  or  on  what  principle,  a  policy  of  insur- 
ance can  be  regarded  as  within  the  limits  of  ad- 
miralty iurisdiction.  It  is  against  law,  prece- 
dent and  reason;  and  to  sustain  the  jurisdic- 
tion, and  retain  these  libels,  necessarily  would 
virtually  overrule  the  case  of  Cunningham  v. 
Hall,  1  Cliff.,  48,  the  most  recent  case  on  this 
subject. 

2  Pars.  Ship.  &  Adm..  181. 

But  it  is  said  that  a  case  of  general  average 
has  been  found  in  the  admiralty  records  of 
Massachusetts,  before  the  adoption  of  the  Con- 
stitution, where  jurisdiction  was  sustained;  and 
it  is  claimed  that  the  case  supports  the  theory 
of  jurisdiction,  generally,  in  admiralty,  over 
policies  of  insurance.  If  this  is  the  proper  in- 
ference from  such  a  decision,  it  is  equally  true 
that,  in  Cutler  v.  Bae,  the  Supreme  Court  of 
the  United  States  held  that  there  was  no  juris- 
diction in  such  a  case. 

Mr.  Justice  Bradley  delivered  the  opinion  of 
the  court: 

This  case  comes  before  us  on  a  certificate  of 
division  in  opinion  between  the  judges  of  the 
Circuit  Court  for  the  District  of  Massachusetts 
on  appeal  from  the  district  court  of  that  district. 
When  thisdivision  of  opinion  occurred  thecircuit 
court  was  being  held  by  the  associate  justice  of 
this  court  allotted  to  the  first  circuit  and  the  cir- 
cuit judge  of  that  circuit,  sitting  together.  It  be- 
comes necessary , therefore,  in  thefirst place,  to  de- 
cide whether  a  difference  of  opinion  between 
these  judges  sitting  in  the  circuit  court  may  be 
certified  to  this  court  under  the  Act  of  April  29, 
1802.  2  Stat,  at  L..  159.  The  language  of  the 
Act  is  broad  enough  to  include  the  case.  It  is  as 
follows:  "Whenever  any  question  shall  occur 
before  a  circuit  court,  upon  which  the  opinions 
of  the  judges  shall  be  oppoeed,  the  point  upon 
which  the  disagreement  shall  happen  shall, 
during  the  same  term,  upon  the  request  of 
either  party  or  their  counsel,  be  stated  under 
the  direction  of  the  judges,  and  certified  under 
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the  seal  of  the  court,  to  the  Supreme  Court,  at 
their  next  session  to  be  held  thereafter,  and 
shall  by  the  said  court  be  finally  decided."  But' 
it  has  been  suggested  that,  although  the  case  is 
included  in  the  terms  of  the  Act,  it  is  not  with- 
in its  meaning,  because  the  constitution  of  tlie 
circuit  has  been  changed  bv  the  recent  Act  cre- 
ating circuit  judges,  passed  April  10,  1869  (16 
Stat,  at  L..  144).  There  is  nothing  in  this  Act 
which  alters  the  powers  of  the  court,  or  ob- 
viates the  difficulty  which  a  certificate  of  divis- 
ion was  intended  to  meet.  That  difficulty  arose 
from  the  fact  that  the  court  was  constituted  of 
two  judges,  between  whom  a  difference  of  opin- 
ion would  be  likelv  often  to  occur,  and  thus 
block  the  wheels  of  justice.  Other  things  beini^ 
equal,  a  division  of  opinion  is  far  more  probable 
between  two  persons  than  is  an  equal  division 
between  any  other  even  number  of  persons. 
This  renders  it  desirable,  when  a  court  consists 
of  the  former  number,  to  have  some  method 
provided  for  overcoming  the  intrinsic  difficulty. 
Such  a  method  was  provided  by  the  Act  of 
1802  to  meet  the  then  constitution  of  the  court, 
which  consisted  of  a  justice  of  the  Supreme 
Court  and  the  district  judge.  The  Act  of  1869 
has  created  a  new  circuit  judge,  it  is  true,  but 
he  is  invested  with  precisely  the  same  power 
and  jurisdiction  in  his  circuit  as  the  justice  of 
the  Supreme  Court  has  therein,  whilst  the 
powers  of  the  latter,  as  judge  of  the  circuit,are 
the  same  as  before,  and  the  court  is  to  be  held 
either  by  one  of  them  or  the  district  judge,  or 
any  two  of  the  three.  Thus  the  same  necessity 
exists  as  before  for  the  power  to  certify  ques- 
tions to  the  Supreme  Court.  As  the  mischief 
remains  the  same,  and  the  terms  of  the  Act  of 
1802  are  general  and  adequate  to  continue  the 
remedy,  such  a  construction  of  it  as  will  have 
that  effect  seems  to  be  fairly  Warranted.  JSv 
parte  ZeUner^d  Wall.,  244  [76  U.  S.,  XIX.,665]. 

We,  therefore,  conclude  that  the  case  is  prop- 
erly brought  before  us  by  certificate. 

The  case,  as  thus  presented,  is  as  follows:  A. 
libel  in  personam  was  filed  in  the  District  Court 
for  the  District  of  Massachusetts,  by  Dunham 
against  the  New  England  Mutual  Marine  In- 
surance Company,  on  a  policy  of  insurance, 
dated  at  Boston,  on  the  2d  day  of  March,  1868, 
whereby  the  Insurance  Company,  a  corporation 
of  Massachusetts,  aspieed  to  insure  Dunham,  the 
libelant,  a  citizen  of  New  York,  in  the  sum  of 
$10,000,  for  whom  it  might  concern,  on  a  ves- 
sel called  the  Albina,  for  one  year,  against  the 
perils  of  the  seas  and  other  perils  in  Uie  policy 
mentioned ;  and  the  libelants  alleged  that  within 
one  year  the  said  vessel  was  run  into  by  another 
vessel  on  the  high  seas,  through  the  neglieence 
of  those  navigating  the  said  other  vessel,  and 
sustained  much  damage,  and  that  the  libelant 
had  expended  large  sums  of  money  in  repair- 
ing  the  same,  of  which  he  claimed  payment  of 
the  Insurance  Company ;  and  the  question  is, 
whether  the  District  Court,  sitting  in  admiralty, 
has  jurisdiction  to  entertain  a  libel  in  personatn, 
on  a  policy  of  marine  Insurance,  to  recover  for 
a  loss. 

This  precise  ouestion  has  never  been  decided 
by  this  court,  fiut,  in  our  view,  several  de- 
cisions  have  been  made  which  determine  the 
principle  on  which  the  case  depends.  The  gen- 
eral jurisdiction  of  the  district  courts  in  admir- 
alty and  maritime  cases  has  been  heretofore  so 
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fully  dificusaed  that  it  is  ODly  necessary  to  refer 
to  them  very  briefly  on  this  occasion. 

The  Constitution  declares  that  the  judicial 
power  of  the  United  States  shall  extend  '  'to 
■all  cases  of  admiralty  <ind  maritime  jurisdic- 
tion," without  defining  the  limits  of  that  juris- 
diction. Congress,  by  the  Judiciary  Act  passed 
at  its  first  session.  24th  of  September.  1789  (1 
Stat,  at  L. .  78),  established  the  district  courts, 
and  conferred  upon  them,  among  other  things, 
'  'exchiaiye  original  cognizance  of  all  civil  cases 
of  admiralty  and  maritime  jurisdiction." 

As  far  as  regards  civil  cases,  therefore,  the 
jurisdiction  of  these  courts  was  thus  made  co- 
extensive with  the  constitutional  gift  of  judicial 
power  on  this  subject. 

Much  controversy  has  arisen  with  regard  to 
the  extent  of  this  jurisdiction.  It  is  well  known 
that  in  England  great  jealousy  of  the  admiralty 
was  long  exhibited  by  the  courts  of  common 
law. 

The  admiralty  courts  were  originally  estab- 
lished in  that  and  other  maritime  countries  of 
Europe  for  the  protection  of  commerce  and  the 
administration  of  that  venerable  law  of  the  sea 
which  reaches  back  to  sources  long  anterior 
•even  to  those  of  the  civil  law  itself;  which 
liord  Mansfield  says  is  not  the  law  of  any  par- 
ticular country,  but  the  general  law  of  nations; 
and  which  is  founded  on  the  broadest  principles 
of  equity  and  justice,  deriving,  however,  much 
of  its  completeness  and  synunetry,  as  well  as  its 
modes  of  proceeding,  from  the  civil  law,  and 
embracing,  altogether,  a  system  of  regulations 
embodied  and  matured  by  the  combined  efforts 
of  the  most  enlightened  commercial  nations  of 
the  world.  Its  system  of  procedure  has  been 
estalished  for  ages,  and  is  essentially  founded, 
as  we  have  said,  on  the  civil  law ;  and  this  is 
probably  one  reason  why  so  much  hostility  was 
exhibited  against  the  admiralty  by  the  courts 
of  common  law,  and  why  its  jurisdiction  was 
so  much  more  crippled  and  restricted  in  En- 
gland than  in  any  other  State.  In  all  other 
countries  bordering  on  the  Mediterranean  or  the 
Atlantic  the  marine  courts,  whether  under  the 
name  of  admiralty  courts  or  otherwise,  are  gen- 
erally invested  with  jurisdiction  of  all  matters 
arising  in  marine  commerce,  as  well  as  other 
marine  matters  of  public  concern,  such  as  crimes 
committed  on  the  sea,  captures,  and  even  naval 
affairs.  But  in  England,  partly  under  strain^ 
constructions  of  parliamentary  enactments  and 
partly  from  assumptions  of  public  policy,  the 
common  law  courts  succeed^  in  establishing 
the  general  rule  that  the  jurisdiction  of  the  ad- 
miralty was  confined  to  the  high  seas  and  en- 
tirely excluded  from  transactions  arising  on 
waters  within  the  body  of  a  county,  such  as 
rivers,  inlets,  and  arms  of  the  sea  as  far  out  as 
the  naked  eye  could  discern  objects  from  shore 
to  shore,  as  well  as  from  transactions  arising 
on  the  land,  though  relating  to  marine  affairs. 

With  respect  to  contracts,  this  criterion  of 
locality  was  carried  so  far  that,  with  the  ex- 
ception of  the  cases  of  seamen's  wages  and  bot- 
tomry bonds,  no  contract  was  allowed  to  be 
proeecuted  in  the  admiralty  unless  it  was  made 
upon  the  sea,  and  was  to  be  executed  upon 
the  sea ;  and  even  then  it  must  not  be  under  seal. 

Of  course,  under  such  a  construction  of  the 
admiralty  luriadiction,  a  policy  of  insurance  ex- 
ecuted on  land  would  be  excluded  from  it. 
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But  this  narrow  view  has  not  prevailed  here. 
This  court  has  frequently  declared  and  de- 
cided that  the  admiralty  and  maritime  juris- 
diction of  the  United  States  is  not  limited 
either  by  the  restraining  statutes  or  the  judicial 
prohibitions  of  England,  but  is  to  be  interpreted 
by  a  more  enlarged  view  of  its  essential  nature 
and  objects,  and  with  reference  to  analogous 
jurisdictions  in  other  countries  constituting  the 
maritime  commercial  world,  as  well  as  to  that  of 
England.  **  Its  boundary,"  says  Chief  Ju»tiee 
Taney,  "  is  to  be  ascertained  by  a  reasonable 
and  just  construction  of  the  words  used  in  the 
Constitution,  taken  in  connection  with  the 
whole  instrument,  and  the  purposes  for  which 
admiralty  andmaritime  jurisdiction  was  granted 
to  the  Federal  Government."  The  St,  Lawrence, 
1  Black,  627  r66  U.  S.,  XVII..  1831.  "Courts 
of  admiralty,  says  the  same  judge  in  another 
case.  '  'have  been  found  necessary  in  all  commer- 
cial countries,  not  only  for  the  safety  and  con- 
venience of  commerce,  and  the  speedy  decision 
of  controversies  where  delay  would  often  be 
ruin,  but  also  to  administer  the  laws  of  nations 
in  a  season  of  war,  and  to  determine  the  va- 
lidity of  captures  and  questions  of  prize  or  no 
prize  in  a  judicial  proceeding.  And  it  would 
be  contrary  to  the  first  principles  on  which  the 
Union  was  formed,  to  confine  these  rights  to 
the  States  bordering  on  the  Atlantic,  ana  to  the 
tide- water  rivers  connected  with  it,  and  to  deny 
them  to  the  citizens  who  border  on  the  lakes 
and  the  great  navigable  streams  which  flow 
through  the  Western  States."  Hie  Oenesee 
Chief,  12  How.,  464. 

In  accordance  with  this  more  enlarged  view 
of  the  subject,  several  results  have  been  arrived 
at  widely  differing  from  the  long  established 
rules  of  the  English  courts. 

First,  as  to  the  locus  or  territory  of  maritime 
jurisdiction ;  that  is,  the  place  or  territory  where 
the  law  maritime  prevails,  where  torts  must  be 
committed,  and  where  business  must  be  trans- 
acted, in  order  to  be  maritime  in  their  charac- 
ter; a  long  train  of  decisions  has  settled  that 
it*  extends  not  only  to  the  main  sea,  but  to  all 
the  navigable  waters  of  the  United  States,  or 
bordering  on  the  same,  whether  landlocked  or 
open,  salt  or  fresh,  tide  or  no  tide.  "  Are  we 
bound  to  say."  says  Justice  Wayne,  delivering 
the  opinion  of  the  court  in  Waring  v.  Clarke, 
6  How.,  462  "Are  we  bound  to  say,  becauec 
it  has  been  so  said  by  the  common  law  courts 
of  England  in  reference  to  the  point  under  dis- 
cussion, that  sea  always  means  high  sea  or 
main  sea?  ♦  ♦  *  Is  there  not  a  surer 
foundation  for  a  correct  ascertainment  of  the 
locality  of  marine  jurisdiction  in  the  general 
admiralty  law  than  the  designation  of  it  bv  the 
common  law  courts?  ♦  ♦  ♦  We  think,  in 
the  controversy  between  the  courts  of  admiralty 
and  common  law  upon  the  the  subject  of  juris- 
diction, that  the  former  have  the  best  of  the 
argument;  that  they  maintain  the  jurisdiction 
for  which  they  contend  with  more  learning, 
more  directness  of  purpose,  and  without  any  of 
that  verbal  subtilty  which  is  f  oimd  in  the  argu- 
ments of  their  adversaries.*' 

It  was  a  long  tune,  however,  before  the  full 
extent  of  the  aamiralty  jurisdiction  was  firmly 
established.  The  Judiciary  Act  expressly  ex- 
tended it  to  seizures,  under  laws  of  impost, 
navigation,    or  trade  of   the  United  States, 
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where  made  on  waters  navigable  irom  the  sea 
by  vesselB  of  ten  or  more  tons  burthen  aa  well 
as  upon  the  high  seas,  thus  at  once  ignoring 
the  English  rule;  but  for  some  time  it  was  held 
that  the  jurisdiction  could  not  go  further,  and 
that  this  grant  was  confined  to  tide-waters. 
But  in  the  case  of  Ths  Oenesee  Chitf  [Mfpral 
decided  in  1851,  it  was  expressly  adjudged 
that  tide  was  no  criterion  of  admiralty  juris- 
diction in  this  country;  that  it  extended  to 
our  great  internal  lakes  and  navigable  rivers 
as  well  as  to  tide -waters.  *'It  is  evident," 
says  Chief  Justice  Taney,  ''that  a  definition 
which  would  at  this  day  limit  public  rivers  in 
this  country  to  tide-water  rivers  is  utterly  in- 
admissible. We  have  thousands  of  miles  of 
public  navigable  water,  including  lakes  and 
rivers,  in  which  there  is  no  tide.  And  certainly 
there  can  be  no  reason  for  admiralty  power 
over  a  public  tide-water  which  does  not  apply 
with  equal  force  to  any  other  public  water 
used  for  commercial  purposes  and  foreign 
trade.  The  lakes  and  the  waters  connecting 
them  are,  undoubtedly,  public  waters  and,  we 
think,  are  within  the  grant  of  admiralty  and 
maritime  jurisdiction  in  the  Constitution  of  the 
United  States."  12  How.,  457.  This  judgment 
has  been  followed  by  several  cases  since  de- 
cided, and  the  point  must  be  considered  as  no 
longer  open  for  discussion  in  this  court. 

Secondly,  as  to  contracts,  it  has  been  equally 
well  settled  that  the  English  rule  which  con- 
cedes jurisdiction,  with  a  few  exceptions,  only 
to  contracts  made  upon  the  sea  and  to  be  ex- 
ecuted thereon  (making  locality  the  test)  is  en- 
tirely inadmissible,  and  that  the  true  criterion 
is  the  nature  and  subject-matter  of  the  contract, 
as  whether  it  was  a  maritime  contract,  having 
reference  to  maritime  service  or  maritime  trans- 
actions. Even  in  England  the  courts  felt  com- 
pelled to  rely  on  this  criterion  in  order  to  sus- 
tain the  admiralty  ^jurisdiction  over  bottomry 
bonds,  although  it  involved  an  inconsistency 
with  their  rules  in  almost  every  other  case.  In 
Menetans  v.  Gibbons,  8  T.  R.,  269,  Lord  Ken- 
yon  makes  this  sensible  remark:  '*  If  the  Ad- 
miralty has  jurisdiction  over  the  subject-mat- 
ter, to  say  that  it  is  necessary  for  the  parties  to 
go  upon  the  sea  to  execute  the  instrument, 
borders  upon  absurdity."  In  that  case  there 
happened  to  be  a  seal  on  the  bond,  of  which  a 
strong  point  was  made.  JusUce  Buller  answered 
it  thus :  ' '  The  form  of  the  bottomry  bond  does 
not  vary  the  jurisdiction;  the  question  whether 
the  Court  of  Admiralty  has  or  tias  not  jurisdic- 
tion depends  on  the  subject-matter."  Had 
these  views  actuated  the  common  law  courts  at 
an  earlier  day  it  would  have  led  to  a  much 
sounder  rule  as  to  the  limits  of  admiralty  juris- 
diction than  was  adopted.  In  this  court,  in 
the  case  of  N.  /.  iVa«.  Co,  v.  Merck,  Bk., 
6  How.,  844,  which  was  a  libel  in  personam 
against  the  company  on  a  contract  of  affreight 
ment  to  recover  for  the  loss  of  specie  by  the 
burning  of  the  steamer  Lexinc;ton  on  Long  Isl- 
and Sound,  Justice  Nelson,  delivering  the  opin- 
ion of  the  court,  says:  "  If  the  cause  is  a  mari- 
time cause,  subject  to  admiral  ty  cognizance,  juris- 
diction is  complete  over  the  person  as  well  as  over 
the  ship.  *  *  *  On  looking  into  the  several 
cases  in  admiralty  which  have  come  before  this 
court,  and  in  which  ita  jurisdiction  was  in- 
volved, it  will  be  found  that  the  inquiry  has 
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been,  not  into  the  jurisdiction  of  the  Court  of 
Admiralty  in  England,  but  into  the  nature  and 
subject-matter  of  the  contract,  whether  it  was 
a  maritime  contract,  and  the  service  a  maritime 
service,  to  be  performed  upon  the  sea  or  upon 
waters  within  the  ebb  ana  flow  of  the  tide." 
[The  last  distinction  based  on  tide,  as  we  have 
seen,  has  since  been  abrogated].  Jurisdiction 
in  that  case  was  sustained  by  this  court,  as  it 
had  previously  been  in  cases  of  suits  by  ship 
carpenters  and  materialmen  on  contracts  for 
repairs,  materials,  and  supplies,  and  by  pilots 
for  pilotage:  in  none  of  which  would  it  have 
been  allowed  to  the  Admiralty  Courts  in  En- 

fland.  See  cases  cited  by  Jutties  Nelson,  6 
[ow.,  890,  891.  In  the  subsequent  case  of 
Moreioood  v.  Bnequist,  28  How..  498  [64  U.  8., 
XVI.,  516]  decided  in  1859.  which  was  a 
case  of  charter  partj  and  affreightment,  JtuUee- 
Grier,  who  had  dissented  in  the  case  of  The 
Lexington,  but  who  seems  to  have  chang^  his 
views  on  the  whole  subject,  delivered  the 
opinion  of  the  court  and,  amonest  other  things, 
said :  ' *  Counsel  have  expended  much  learning 
and  ingenuity  in  an  attempt  to  demonstrate 
that  a  court  of  admiralty  in  this  country,  like 
those  of  England,  has  no  jurisdiction  over  con- 
tracts of  charter-party  or  affreightment.  They 
do  not  seem  to  deny  that  these  are  maritime 
contracts,  according  to  an^  correct  definition  of 
the  terms,  but  rather  require  us  to  abandon  our 
whole  course  of  decision  on  this  subject  and  re- 
turn to  the  fluctuating  decisions  of  English 
common  law  judges,  which,  it  has  been  truly 
said,  '  are  found^  on  no  uniform  principle, 
and  exhibit  illiberal  jealousy  and  narrow  prej- 
udice.'" Moretooody.  Ensquist  [supra].  He 
adds  that  the  court  did  not  feel  disposed  to  be 
again  drawn  into  the  discussion ;  that  the  sub- 
ject had  been  thoroughly  investigated  in  the 
case  of  The  Lexington,  and  that  they  had  then 
decided  "  that  charter-parties  and  contracts  of 
affreightment  were  *  maritime  contracts'  with- 
in the  true  meaning  and  construction  of  the 
Constitution  and  Act  of  Congress,  and  cogni- 
zable in  courts  of  admiralty  by  process  either  tn 
rem  or  in  personam."  Tfie  case  of  Ferry  Co. 
V.  Beers,  20  How.,  401  [61  U.  8.,  XV.,  9641 
being  pressed  upon  the  court,  in  which  it  had 
been  adjudged  that  a  contract  for  building  a 
vessel  was  not  vrithin  the  admiralty  lurisdiction, 
being  a  contract  made  on  land  and  to  be  per- 
formed on  land,  Ju4ticeQniiT  remarked:  *'  The 
court  decided  in  that  case  that  a  contract  to 
build  a  ship  is  not  a  maritime  contract;"  but  he 
intimated  that  the  opinion  in  that  case  must  be 
construed  in  connection  with  the  precise  ques- 
tion before  the  court;  in  other  words,  that  the 
effect  of  that  decision  was  not  to  be  extended  by 
implication  to  other  cases. 

In  the  case  of  Ths  Moses  Taylor,  4  Wall.,  411 
[71 U.  S. ,  XVIII.  ,897]  it  was  decided  that  a  con- 
tract to  carry  passengers  by  sea  as  well  as  a  con- 
tract to  carry  goods,  was  a  maritime  contract  and 
cognizable  in  admiralty,  although  a  smallpart  of 
the  transportation  was  by  land,  the  principal  por- 
tion being  by  water.  In  a  late  case  of  affreight- 
ment, that  of  Ths  BOfaet,  7  Wall.,024  r74  U.S. , 
266]  it  was  contended  that  admiralty  jurisdiction 
did  not  attach,  because  the  goods  were  to  be 
transported  onl v  from  one  port  to  another  in  the 
same  State.,  and  were  not  the  subject  of  inter- 
state commerce.  But  as  the  transportation  was 
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on  a  nayi|i^ble  riyer,  the  court  decided  in  favor 
of  the  jurisdiction,  because  it  was  a  maritime 
transaction.  Justice  Clifford,  delivering  the 
opinion  of  the  court,  sa^s:  * '  Contracts,  claims. 
or  service,  purely  maritime,  and  touching  rights 
and  duties  appertaining  to  commerce  and  nav- 
igation, are  cognizable  in  the  admiralty  courts. 
Torts  or  in  Junes  committed  on  navigable  wat- 
ers, of  a  civil  nature,  are  also  cognizable  in  the 
admiralty  courts.  Jurisdiction  in  the  former 
case  depends  upon  the  nature  of  the  contract, 
but  in  Uie  latter  it  depends  entirely  upon  the 
lociUity." 

It  thus  appears  that  in  each  case  the  decision 
of  the  court  and  the  reasoning  on  which  it  was 
founded  have  been  based  upon  the  fundamental 
inquiry,  whether  the  contract  was  or  was  not  a 
maritime  contract.  If  it  was,  the  jurisdiction 
was  asserted ;  if  it  was  not.  the  jurisdiction  was 
denied.  And  whether  maritime  or  not  maritime 
depended,  not  on  the  place  where  the  contract 
was  made,  but  on  the  subject-matter  of  the  con- 
tract. If  that  was  maritime  the  contract  was 
maritime.  This  may  be  regarded  as  the  estab- 
lished doctrine  of  the  court. 

The  subject  could  be  very  copiously  illus- 
trated by  reference  to  the  decisions  of  the  va- 
rious district  and  circuit  courts.  But  it  is  un- 
necessary. The  authoritative  decisions  of  this 
court  have  settled  Uie  general  rule,  and  all  that 
remains  to  be  done  is  to  apply  the  law  to  each 
case  as  it  arises. 

It  only  remains,  then,  to  inquire  whether 
the  contract  of  marine  insurance,  as  set  forth  in 
the  present  case,  is  or  is  not  a  maritime  con- 
tract. 

It  16  objected  that  it  is  not  a  maritime  con- 
tract because  it  is  made  on  the  land  and  is  to  be 
performed  (bv  payment  of  the  loss)  on  the  land. 
and  is,  therefore,  entirely  a  common  law  trans- 
action. This  objection  would  equally  apply  to 
bottomry  and  respondentia  loans,  which  are 
aiso  usually  made  on  the  land  and  are  to  be  paid 
on  the  land.  But  in  both  cases  payment  is 
made  to  depend  on  a  maritime  risk;  in  the  one 
case  upon  the  loss  of  the  ship  or  goods,  and  in 
the  other  upon  their  safe  arrival  at  their  desti- 
nation. So  the  contract  of  affreightment  is  also 
made  on  land,  and  is  to  be  performed  on  the 
land  by  the  delivery  of  the  goods  and  the  pay- 
ment of  the  freight.  It  is  true  that  in  the  lat- 
ter case  a  maritime  service  is  to  be  performed 
in  the  transportation  of  the  goods.  But  if  we 
carefully  analyze  the  contract  of  insurance  we 
shall  find  that,  in  effect,  it  is  a  contract,  or 
guaranty,  on  the  part  of  the  insurer,  that  the 
ship  or  goods  shall  pass  safely  over  the  sea,  and 
through  its  storms  and  its  many  casualties,  to 
the  port  of  its  destination;  and  if  they  do  not 
pass  safely,  but  meet  with  disaster  from  any  of 
the  misadventures  insured  against,  the  insurer 
will  pay  the  loss  sustained.  So  in  the  contract 
of  aiireightment,  the  master  guaranties  that  the 
goods  shall  be  safely  transported  (dangers  of 
the  seas  excepted)  from  the  port  of  shipment  to 
the  port  of  delivery,  and  there  delivered.  The 
contract  of  the  one  guaranties  against  loss 
from  the  dangers  of  the  sea,  the  contract  of  the 
other  against  loss  from  all  other  dangers.  Of 
coarse  these  contracts  do  not  always  run  pre- 
cisely  parallel  to  each  other,  as  now  stated; 
special  terms  are  inserted  in  each  at  the  option 
of  the  parties.    But  this  statement  shows  the 
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general  nature  of  the  two  contracts.  And  how 
a  fair  mind  can  discern  any  substantial  distinc- 
tion between  them  on  the  question  whether 
they  are  or  are  not  maritime  contracts,  is  dif- 
ficult to  imagine.  The  object  of  the  two  con- 
tracts is,  in  the  one  case,  maritime  service,  and 
in  the  other  maritime  casualties. 

And  then  the  contract  of  insurance,  and  the 
rights  of  the  parties  arising  therefrom,  are  af- 
fected by  and  mixed  up  with  idl  the  questions 
that  can  arise  in  maritime  commerce — ^jettison, 
abandonment,  average,  salvage,  capture,  prize, 
bottomry,  etc. 

Perhaps  the  best  criterion  of  the  maritime 
character  of  a  contract  is  the  system  of  law 
from  which  it  arises  and  by  which  it  is  gov- 
erned. And  it  is  well  known  that  the  contract 
of  insurance  sprang  from  the  law  maritime,  and 
derives  all  its  material  rules  and  incidents  there- 
from. It  was  unknown  to  the  common  law ; 
and  the  common  law  remedies,  when  applied 
to  it,  were  so  inadequate  and  clumsy  that  dis- 
putes arising  out  of  the  contract  were  generally 
left  to  arbitration,  until  the  year  A.  D.  1601, 
when  the  Statute  of  43  Elizabeth  was  passed 
creating  a  special  court,  or  commission,  for 
hearing  and  determining  causes  arising  on  poli- 
cies of  .insurance.  The  preamble  to  that  Act, 
after  nientioning  the  great  benefit  arising  to 
commerce  by  the  use  of  policies  of  insurance, 
has  this  singular  statement:  "And  whereas, 
heretofore  such  assurers  have  used  to  stand  so 
justly  and  precisely  upon  their  credits  as  few 
or  no  controversies  have  arisen  thereupon,  and 
if  any  have  grown  the  same  have,  from  time  to 
time,  been  ended  and  ordered  by  certain  grave 
and  discreet  merchants  appointed  by  the  Xord 
Mayor  of  the  City  of  London,  as  men,  by  reason 
of  their  experience,  fittest  to  understand  and 
speedily  to  decide  those  causes,  until  of  late 
years  that  divers  persons  have  withdrawn  them- 
selves from  that  arbitrary  course,  and  have 
sought  to  draw  the  parties  assured  to  seek  their 
moneys  of  every  several  assurer  by  suits  com- 
menced in  Her  Majesty's  courts,  to  their  great 
charges  and  delays."  The  commission  created 
by  this  Act  was  to  be  directed  to  the  judge  of 
the  admiralty  for  the  time  being,  the  recorder 
of  London,  two  doctors'  of  the  civil  law,  and 
two  common  lawyers,  and  eight  grave  and  dis- 
creet merchants.  The  act  was  thus  an  ac- 
knowledgment of  the  jurisdiction  to  which  the 
case  properly  belonged.  Had  it  not  be«n  for 
the  jealousy  exhibited  bv  the  common  law 
courts  against  the  Court  of  Admiralty,  in  pro- 
hibiting its  cognizance  of  policies  of  insurance 
half  a  century  before,  4  Inst.,  189,  the  latter 
court,  as  the  natural  and  proper  tribunal  for 
determining  all  maritime  causes,  would  have 
furnished  a  remedy  at  once  easy,  expeditious 
and  adeouate.  It  was  onlv  after  the  common 
law,  under  the  influence  of  Lord  Mansfield  and 
other  judges  of  enlightened  views,  had  im- 
ported into  itself  the  various  provisions  of  the 
law  maritime  relating  to  insurance,  that  the 
courts  at  Westminster  Hall  began  to  furnish 
satisfactory  relief  to  suitors.  And  even  then, 
as  remarked  by  Sir  W.  D.  Bvans.  **  the  inade- 
quacy of  the  existing  law  to  settle,  proprio  «t- 
gcre,  complicated  questions  of  avera^^  and  con- 
tribution, is  very  manifest  and  notorious.  Such 
questions  are,  by  consent,  as  matter  of  course, 
and  from  conviction  of  counsel  that  justice 
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cannot  be  attained  in  any  other  way,  referred 
to  private  examination;  but  a  law  can  hardly 
be  considered  as  perfect  which  is  not  possessed 
of  adequate  powers  within  itself  to  complete 
its  purpose,  and  which  requires  the  extrinsic 
aid  of  personal  consent."  Evans,  Statutes,  Vol. 
2,  p.  226,  3d.  ed.  The  contrivances  to  which 
Lord  Mansfield  resorted,  to  remedy,  in  a  meas- 
ure, these  diflaculties.  are  stated  by  Mr.  Justice 
Parke  in  the  introduction  to  his  work  on  in- 
surance. 

These  facts  go  to  show,  demonstrably,  that 
the  contract  of  marine  insurance   is  an  ex- 
otic in  the  common  law.    And  we  know  the 
fact,  historically,  that  its  first  appearance  in 
any  code  or  system  of  laws  was  In  the  law  mar- 
itime as  promulgated  by  the  various  maritime 
states  and  cities  of  Europe.    It  undoubtedly 
grew  out  of  the  doctrine  of  contribution  and 
general  average,  which  is  found  in  the  mari- 
time laws  of  the  ancient  Rhodians.    By  this 
law,  if  either  ship,  freight  or  cargo  was  sacri- 
ficed to  save  the  others,  all  had  to  contribute 
their  proportionate  share  of  the  loss.    This  di- 
vision of  loss  naturally  suggested  a  previsional 
division  of  risk;  first,  amongst  those  engaged 
in  the  same  enterprise:  and,  next,  amount  as- 
sociations of  ship  owners  and  shippiDg  mer- 
chants. Hence  it  is  found  that  the  earliest  form 
of  the  contract  of  insurance,  was  that  of  mutual 
insurance  which,  according  to  Pardessus,  dates 
back  to  the  tenth  century,  if  not  earlier,  and 
in  Italy  and  Portugal  was  made  obligatory. 
By  a  regulation  of  the  latter  kingdom,  made  in 
the  fourteenth  century,  every  ship  owner  and 
merchant  in  Lisbon  and  Oporto  was  bound  to 
contribute  two  per  cent,  of  the  profits  of  each 
voyage  to  a  common  fund  from  which  to  pay 
losses  whenever  they  should  occur.    2  Pardes. 
Lois  Mar.,  869;  6 do.,  808.  The  next  step  in  the 
system  was  that  of  insurance  upon  premium. 
Capitalists,  familiar  with  the  risks  of  navigation, 
were  found  willing  to  guaranty  against  them  for 
a  small  consideration  orpremium  paid.  This,the 
final  form  of  the  contract,  was  in  use  as  early  as 
the  beginning  of  the  fourteenth  century  (Pardes- 
sus, Lois  Maritime8,Vol.  2,  pp.  869,  870;  vol.  4, 
p.  566 ;  yol.5,  pp.  83 1,498),  and  the  tradition  is  that 
It  was  introduced  into  England  in  that  century 
by  theLombard  merchants  who  settled  in  London 
and  brought  with  them  the  maritime  usages  of 
Venice  and  other  Italian  cities.     Express  regu- 
lations respecting  the  contract,  however,  do 
not  appear  in  any  code  or  compilation  of  laws 
earlier  than  the  commencement  of  the  fifteenth 
century.     The  earliest  which  Pardessus  was 
able  to  find  were  those  contained  in  the  Ordi- 
nances of  Barcelona,  A.  D.  1485;  of  Venice, 
A.  D.  1468;  of  Florence,  A.  D.  1528;  of  Ant- 
werp, A.  D.  1537,  etc.    Pardessus,  Vol.  5,  pp. 
498,  66;  Vol.  4,  pp.  59«,  87.    Distinct    traces 
of  earlier  regulations  are  found,  but  the  ordi- 
nances themselves  are  not  extant.    In  the  more 
elaborate  monuments  of  maritime  law  which 
appeared  in  the  sixteenth  and  seventeenth  cent- 
uries, the  contract  of    insurance  occupies  a 
large  space.    The  Guidon  de  la  Mer,  which  ap- 
peared at  Rouen  at  the  close  of  the  sixteenth 
century,  was  an  elaborate  treatise  on  the  sub- 
ject; but,  in  its  discussion,  the  principles  of 
every  other  maritime  contract  were  explained. 
In  the  celebrated  marine  ordinance  of  Louis 
XIV.,  issued  in  1681,  it  forms  the  subject  of 
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one  of  the  principal  titles.  Lib.  8,  title  6.  As 
is  well  known,  it  has  always  formed  a  part  of 
the  Scotch  maritime  law. 

Suffice  it  to  say,  that  in  every  maritime  code 
of  Europe,  unless  England  is  excepted,  marine 
insurance  constitutes  one  of  the  principal 
heads.  It  is  treated  in  nearly  every  one  of  those 
collected  by  Pardessus,  except  the  more  ancient 
ones,  which  were  compiled  before  the  contract 
had  assumed  its  place  in  written  law.  It  is,  in 
fact,  a  part  of  the  general  maritime  law  of  the 
world;  slightly  modified,  it  is  true,  in  each 
country,  according  to  the  circumstances  or 
genius  of  the  people.  Can  stronger  proof  be 
presented  that  the  contract  is  a  maritime  con^ 
tract? 

But  an  additional  argument  is  found  in  the 
fact  that  in  all  other  countrie8,except  England, 
even  in  Scotland,  suits  and  controversies  aris- 
ing upon  the  contract  of  marine  insurance  are 
within  the  jurisdiction  of  the  admiralty  of  other 
marine  courts.  See  Benedict's  Admiralty,  sec. 
294,  ed.  Ib70.  The  French  Ordinance  of  1681 
touching  the  Marine,  in  enumerating  the  cases 
subject  to  the  jurisdiction  of  the  judges  of  ad- 
miralty, expressly  mentions  those  arising  upon 
policies  of  assurance,  and  concludes  with  this 
broad  language:  "And  generally  all  contracts 
concerning  the  commerce  of  the  sea. "  Sea  Laws. 
256.  The  Italian  writer,  Roccus,  says:  "These 
subjects  of  insurance  and  disputes  relative  to 
ships  are  to  be  decided  according  to  maritime 
law,  and  the  usages  and  customsof  thesea  areto 
be  respected.  The  proceedings  are  to  be  ac- 
cording to  the  forms  of  maritime  courts  and 
the  rules  and  principles  laid  down  in  the  book 
called  'The  Consulate  of  the  Sea,'  printed  at 
Barcelona  in  the  year  1592."  Roccus,  Insur- 
ance, note  80. 

It  is  also  clear  that,  originally,  the  English 
admiralty  had  jurisdiction  of  this  as  well  as  of 
other  maritime  contracts.  It  is  ei^preaaiy  in- 
cluded in  the  commissions  of  the  Aditairal 
Benedict,  sec.  48.  Dr.  Brown  says:  "The 
cognizance  of  policies  of  insurance  was  of  old 
claimed  by  the  Court  of  Admiralty,  in  which 
they  had  the  great  advantage  attending  all  their 
proceedings  as  to  the  examination  of  witnesses 
beyond  the  seas  or  speedily  poing  out  of  the 
kingdom."  2  Bro.  Civ.  and  Adm.  Law,  82. 
But  the  intolerance  of  the  common  law  courts 
prohibited  the  exercise  of  it.  In  the  early  case 
of  Oram  v.  Bea,dS  Hen.  VIII.  (1646)  a  prohibi- 
tion was  granted  for  this  purpose.  See  4,  Co. 
Inst.,  139.  Mr.  Browne  says  very  pertinently: 
"What  is  the  rationale,  and  what  the  true 
principle  which  ought  to  govern  this  question, 
viz. :  What  contracts  should  be  cognizable  in 
admiralty?  Is  it  not  this?  All  contracts  which 
relate  purely  to  maritime  affairs,  the  natural, 
short  and  easy  method  of  enforcing  which  is 
found  in  the  admiralty  proceeding."  2  Browne, 
88.  Another  consideration  beanng  directly  on 
this  question  is  the  fact  that  the  commissions 
in  admiraltv  issued  to  our  colonial  goven^ors 
and  admiralty  judges,  prior  to  the  Revolution, 
which  may  be  lairly  supposed  to  have  been  in 
the  minds  of  the  Convention  which  framed  the 
Constitution,  contained  either  express  jurisdic- 
tion over  policies  of  insurance  or  such  general 
jurisdiction  over  maritime  contracts  as  to  em> 
brace  them.    Benedict,  ch.  ix. 

The  discussions  that  have  taken  place  in  the 
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District  and  Circuit  Courts  of  the  United  States 
hkve  not  been  adverted  to.  Many  of  them  are 
characterized  by  much  learning  and  research. 
The  learned  and  exhaustive  opinion  of  Justice 
Story,  in  the  caito  of  De  I/mo  v.  BoU,  2  Gall., 
996,  affirming  the  admiralty  jurisdiction  over 
policies  of  marine  insurance,  has  never  been 
anpwered,  and  will  always  stand  as  a  monu- 
ment of  his  great  erudition.  That  case  wasMe- 
cided  in  1816.  It  has  been  followed  in  several 
other  cases  in  the  first  circuit.  Ins.  Co,  v. 
Yaunffsr,  2  Curt.,  882.  In  1842  JusHee  Story, 
in  re-afflnning  his  first  jud^nnent.  says  that  he 
had  reason  to  oelieve  tliat  Chirf  Justice  Marshall 
and  JusUce  Washington  were  prepared  to  main- 
tain the  jurisdiction.  What  the  opinion  of 
oiher  Judges  was  he  did  not  know.  Hale  v. 
Ins.  Co,,  2  Story.  188.  Doubts  as  to  the  juris- 
diction have  occasionally  been  expressed  by 
other  Judges.  But  we  are  of  opinion  that  the 
conclusion  of  Justice  Story  was  correct. 

The  ansfjoer  of  the  court,  tfierefore,  to  t/ie 
question  propounded  by  the  Circuit  Court  wiU  be, 
thai  the  District  Court  f^  the  District  of  Massa- 
ehusetts,  sittirtg  in  admiralty,  has  jurisdicUbn  to 
entertain  the  Ubel  in  this  case. 

Cited— 18  Wall.,  t^\  18  Wall.,  a04 :  2!  WalU  689, 
601;  1  Flipp..  681:  6  Hughes,  382 :  8  Cliff.,  m ;  7 
Sawy.,  178:  1  Brown,  215,  2^  235 ;  15  Am.  Rep., 
491(57  N.Y.,  246). 
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JOHN  BARKHOLDER  bt  al..  Supervisors, 

etc. 
(See  S.  C.,**^  my  v.  The  Supervisors'*  11  Wall.,  186-189.) 

State  and  National  Courts  cannot  enjoin  each 
other — ministerial  act — mistake. 

State  and  National  Courts  are  as  independent  as 
they  are  separate.  Neither  can  impede  or  arrest 
any  action  the  other  may  take,  within  the  limits  of 
it«  Jurisdiction,  for  the  satisfaction  of  its  Judg- 
mentaand  decrees. 

Where  the  law  absolutely  requires  a  ministerial 
act  to  be  dooe  by  a  public  officer  and  he  neflrlects 
or  refuses  to  do  such  act.  he  may  be  compelled  to 
respond  in  damages  to  the  extent  of  the  injury 
arisinir  from  his  conduct. 

A  mistake  as  to  his  duty  and  honest  Intentions 
will  not  excuse  the  offender. 

[No.  98.] 
Argued  Feb.  28,  1871.    Decided  Mar,  27,  1871, 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Iowa. 

Suit  was  brought  in  the  court  below  by  plaint- 
iff in  error  to  recover  damages  from  the  defend- 
ants, for  refusing  to  obe^  a  certain  writ  of  man- 
damus. Judgment  having  been  given  for  the 
defendants,  the  plaintiff  sued  out  this  writ  of 
error. 

The  case  is  f ullv  stated  by  the  court. 

Messrs.  James  Grant  and  C.  Whitaker,  for 
plaintiff  in  error: 

A  State  Court  has  no  authority  to  interfere 
with  or  to  stop  proceedings  in  a  Federal  Court, 
nor  in  any  manner  to  interfere  with  or  to  stop 
the  enforcement  of  its  judgments. 

Nora  — IFhen  oilcer  is  UabU  for  error  in  judo- 
ment ;  for  nefjiUel  or  refusal  to  perform  Judicial  ftr 
miniiiunal  duty  ;  for  tort  nr  breach  of  irust.  See 
note  to  Kendall  v.  Stokes,  M  U.  S.  (3  How.),  87. 

Seen  Wall. 


Ex  parte  Eblman,  28  la.,  88.  decided  by  the 
Supreme  Court  of  Iowa,  Oct.  11,  1869,  but  not 
yet  reported. 

Where  the  writ  is  mandatory  and  commands 
the  officer  to  do  a  particular  act,  and  the  court 
issuing  it  has  jurisdiction,  it  is  a  protection  to 
him  in  all  courts. 

Buck  V.  Colbath,  8  WaU.,  a34  (70  U.  S., 
XVIII. ,  257). 

The  writ  of  mandamus  commanded  the  de- 
fendants to  do  a  particular  act ;  to  levy  a  special 
tax;  and,  under  the  authoritv  to  the  case  last 
quoted,  was  a  protection  to  them,  even  in  the 
State  Court,  against  the  injunction  which  they 
have  set  up  in  their  answer. 

A  mistake  of  law  cannot  relieve  a  party  from 
the  legal  consequences  of  his  acts. 

ChampUn  v.  Laytin,  18  Wend.,  415;  Willard, 
£q.  Jur.,  ch.  1,  sec.  2;  People  y.  Brooks,  1  Den., 
467. 

(No  counsel  appeared  in  this  court  for  the 
defendants  in  error). 

Mr.  Justice  Swayne  delivered  the  opinion 
of  the  court: 

This  is  a  writ  of  error  to  the  Circuit  Court 
of  the  United  States  for  the  District  of  Iowa. 

The  plaintiff  in  error  was  the  plaintiff  in  the 
court  below.  The  declaration  contains  two 
counts.  The  first  count  alleges  substantially 
that  the  plaintiff  recovered  a  judgment  a^nst 
the  County  of  Des  Moines  in  the  said  Circuit 
Court;  that  afterwards  such  proceedings  were 
had  that  a  peremptory  writ  of  mandamus  was 
issued  from  that  court  and  duly  served  upon 
the'defendants  as  Supervisors  of  said  County, 
whereby  they  were  commanded  to  levy  a  tax 
sufficient  to  pay  the  Judgment  and  costs;  that 
in  September,  1868,  it  was  their  duty  to  levy 
such  a  tax,  and  that  they  neglected  to  do  so, 
whereby  the  plaintiff  sustained  damage  to  the 
amount  of  $12,108.03. 

The  second  count  sets  forth  substantiallv  the 
same  facts;  and,  further,  the  provisions  of  the 
Code  of  Iowa  prescribing  the  duty  of  the  de- 
fendants, as  Supervisors,  under  such  circum- 
stances, and  declaring  that  a  failure  on  their 
part  to  perform  the  duty  enjoined,  should  ren- 
der them  personally  responsible  for  the  debt. 
It  is  further  averred  in  this  count  that  the 
judgment  is  in  full  force  and  unsatisfled,  and 
that  the  defendants  have  levied  no  tax  and 
made  no  provision  for  its  payment,  and  that 
the  plaintiff  is  thereby  damaged  in  the  sum 
stated  in  the  first  count 

The  defendants,  by  their  answer,  set  up  tliree 
defenses: 

(1)  NU  debet, 

(2)  That  the  District  Court  of  Des  Moines 
County  had  enloined  them  from  levying  a  tax 
to  pay  the  jua^ment;  that  they  were,  never- 
theless, proceeding  to  levy  such  tax  when  they 
were  attached  by  order  of  that  court  for  con- 
tempt of  its  process,  and  compelled  to  give 
bonds  to  answer  said  charge  of  contempt  and  to 
obey  the  injunction,  and  that  those  bonds  were 
still  in  force  and  obligatory  upon  them. 

(3)  That  before  the  peremptory  writ  of  man- 
damus  was  issued  the  Legislature  of  Iowa  re- 
pealed the  statutorv  provision,  whereby  they 
were  made  individually  liable  for  the  delin- 
quency charged  against  them  and  that,  by  rea- 
son of  such  repeal,  they  are  not  so  liable. 
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The  plaioliff  demurred  to  the  answer.  The 
court  overruled  the  demurrer  and  gave  judg- 
ment for  the  defendants. 

The  counsel  for  the  plaintiif  in  error  has  filed 
an  able  and  elaborate  brief.  None  has  been 
submitted  in  behalf  of  the  defendants.  A  few 
remarks  will  be  sufficient  to  dispose  of  the  case. 

The  Circuit  Court  had  authority  to  issue  the 
writ  of  mandamus.  It  was  the  process  resorted 
to  by  the  plaintiff  to  procure  satisfaction  of  his 
Judgment.  The  State  Court  was  powerless  to 
prevent  its  execution.  In  so  far  as  concerned 
the  process  in  question  the  injunction  was  a 
nullity.  In  such  cases  the  two  sets  of  tribunals 
— State  and  National — are  as  independent  as 
they  are  separate.  Neither  can  impede  or  ar- 
rest any  action  the  other  may  take,  within  the 
limits  of  its  Jurisdiction,  for  the  satisfaction  of 
its  Jud^ents  and  decrees.  Where  either  is  in 
possession  of  the  res  sought  to  be  reached,  the 
process  of  the  other  must  pause  until  that  pos- 
session has  terminated.  But  this  rule. has  no 
application  in  the  case  before  us.  These  prin- 
ciples are  a  part  of  the  checks  and  balances  of 
our  dual  and  combined  politv,  and  are  indis- 
pensable to  the  harmonious  and  beneficial  work- 
ing of  the  system..  If  the  ground  assumed  by 
the  State  Court  in  this  case  can  be  maintained, 
the  Constitution  of  the  United  States,  and  the 
laws  made  in  pursuance  thereof,  as  regards 
their  Judicial  administration,  instead  of  being 
the  supreme  law  of  the  land,  would  be  sul> 
urdinated  to  the  authority  of  the  courts  of 
every  State  in  the  Union.  If  this  writ  may  be 
paralyzed  by  the  injunction  relied  upon,  a  writ 
ot  fieri  facias  and  a  writ  of  lewiri  facias  mav  be 
defeated  in  the  same  way.  In  point  of  principle, 
there  is  no  distinction  between  them.  Every 
Judgment  of  a  court  of  the  United  States  may 
thus  be  rendered  fruitless  of  any  beneficial  re- 
sult. These  views  are  conclusively  maintained 
by  mggs  v.  John9(m  Co.,  6  Wall.,  166  [73  U. 
S.,  XYIII.,  768],  and  the  principle  involved 
has  since  been  re-affirmed  in  the  cases  which 
followed, and  were  controlled  by  that  Judgment. 

It  is  not  necessary  to  consider  the  effect  of 
the  repeal  of  the  provision  of  the  Code  which 
enacted  that  the  delinquent  parties  s  hall  be  per- 
sonally liable.  There  is  a  common  law  liabil- 
ity which  was  not  affected  by  the  repeal.  The 
statute  was  only  cumulative  on  the  subject. 

The  rule  is  well  settled,  that  where  the  law 
requires  absolutely  a  ministerial  act  to  be  done 
by  a  public  officer,  and  he  neglects  or  refuses 
to  do  such  act,  he  may  be  compelled  to  respond 
in  damages  to  the  extent  of  the  injury  arising 
from  his  conduct.  There  is  an  unbroken  cur- 
rent of  authorities  to  this  effect.  A  mistake  as 
to  his  duty  and  honest  intentions  will  not  excuse 
the  offender.  The  question  of  the  rule  by 
which  ttie  measure  of  damages  is  to  be  ascer- 
tained is  not  before  us,  and  we  do  not  feel 
called  upon  to  express  any  opinion  upon  Uie 
subject. 

The  defenses  set  up  in  the  answer  of  the  de- 
fendants are  clearly  bad.  The  demurrer  should 
have  been  sustained. 

The  judgment  of  (he  Circuit  Court  is  reversed, 
and  the  cause  will  be  remanded,  mth  instructions 
to  that  court  to  proceed  in  conformity  to  this  opin- 
ion. 

Cited— 1  MoCrar3r,3Q9;  1  Fllpp.,  131.  133;  5  DHL, 
823 ;  46  Ind.,  479 ;  38  Am.  Kop.,  190  (48  Mich.,  342). 
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V. 

GEORGE  A.  THOMPSON  et  al. 

(See  8.  C,  U  Wall.,  139.) 

PersoncU  suit  against  members  of  City  GmineH 
wJio  refuse  to  obey  a  mancUimus. 

Amy  V.  Borkholder,  anJU^  101,  followed. 

A  suit  wlU  lie  personally  agnlDst  members  of  a 
city  council,  for  their  refusal  to  obey  a  writ  of 
mandamus  from  the  U.  S.  Circuit  0>urt  oommand- 
ingr  them  to  levy  a  tax  to  pay  Judcrments  In  that 
court  a«:aln8ttbe  olty. 

[No.  78.] 

Argued  Jan.  18,  1871.    Decided  Mar.  27, 1871. 

ON  a  certificate  of  division  in  opinion  between 
the  Judges  of  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  Wisconsin. 

Suit  was  brought  in  the  court  below  by  the 
plaintiff,  to  recover  damages  from  the  defend- 
ants, members  of  the  City  Council  of  Racine, 
for  their  refusal  to  obey  a  writ  of  mandamus 
from  that  court,  commanding  them  to  levy  a 
certain  tax  for  the  payment  of  judgments  ob- 
tained in  that  court  by  the  plaintiff  against  the 
said  city. 

The  court  below  being  equally  divided  aa  to 
the  sufficiency  of  said  declaration  certified  the 
case  to  this  court. 

Mr.  Matt.  H.  Carpenter,  for  plaintiff. 

(No  counsel  appeared  in  this  court  for  de- 
fendants). 

Mr.  Justice  Swayne  delivered  the  opinion 
of  the  court: 

This  case  comes  before  us  upon  a  certificate 
of  division  of  opinion  between  the  Judges  of 
the  Circuit  Court  of  the  United  States  for  the 
District  of  Wisconsin. 

Upon  looking  into  the  record,  we  find  the 
question  certified  up  for  our  determination  to 
be,  whether  the  declaration  in  the  case  shows 
a  cause  of  action. 

A  full  and  able  brief  has  been  submitted  on 
behalf  of  the  plaintiff.  There  is  none  upon 
the  other  side. 

The  declaration,  in  all  substantial  respects, 
presents  the  same  state  of  facts  as  the  declara- 
tion in  the  case  of  Amy  v^Barkholder  [ante,10i], 
just  decided.  The  proper  solution  of  the  ques- 
tion submitted  is  too  clear  to  admit  of  doubt 
or  require  discussion. 

It  was  formally  decided  in  the  case  referred 
to. 

The  question  must  be  answered  by  this  court  in 
the  affirmati'De. 


SAMUEL  G.  SMITH,  Flff.  in  JBfrr., 

V. 

SAC  COUNTY,  in  the  State  op  Iowa. 

(See  S.  C,  U  Wall.,  139-104.) 

Holder  of  negotiable  ^per,  when  must  prove 
value  paid^nsufflcient  finding — holder  of 
bonds. 

If  there  is  any  proof  of  fraud  or  illegality  which 
can  be  left  to  to  the  jury,  such  proof  will  cast  on 
the  plaintiff  the  onus  of  showing  that  he  gave  value 
for  negotiable  paper  sued  on. 

A  flndiDg  or  fact  that  the  plaintiff  became  the 
holder  by  transfer  before  maturity,  does  not  im- 
ply  that  he  was  a  purchaser  in  any  sense,  or  re> 
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"Oeived  the  coupons  sued  upon  on  any  oonsldeTation 
whateyer. 

Where  there  is  no  proof  on  these  points,  the 
plaintiff  can  occupy  no  better  position  than  the 
-one  to  whom  the  bonds  were  originaUy  delivered. 

[No.  99.] 
Argued  Mar,  6,  187 L     Bedded  Mar,  f  7, 1871, 

FERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Iowa. 
Suit  was  brought  in  the  court  below  by  the 
plaintiff  in  error,  to  recover  upou  certain  bonds. 
The  court,  without  a  jury,  found  as  follows; 

1.  That  an  order  and  proclamation  was  made 
bv  Eugene  Criss,  County  Judge  of  said  County 
of  Sac.  for  submitting  to  the  vote  of  the  people 
of  said  county,  ''Whether  or  not  a  courtrhouse 
should  be  erected  in  said  County,  to  cost  $10,- 
000,  in  bonds  drawing  ten  per  cent  interest 
per  annum;  the  interest  due,  and  $1,000  of  the 
principal,  to  be  paid  annuiUly  until  the  debt  is 
paid:  and  whether  or  not  a  tax  shall  be  levied 
azmually,  sufficient  to  liquidate  the  demands 
as  they  became  due/'  in  manner  and  form  as 
the  same  is  alleged  and  set  forth  in  the  plaint- 
iff's petition  herein. 

2.  That  a  special  election  was  held  in  said 
County  July  7,  1860,  in  accordance  with  and 
in  pursuance  of  said  order  and  proclamation ; 
and  that  said  proposition  was  adopted  by  a  ma- 
jority of  the  votes  cast  at  said  election. 

8  That  the  said  proposition  and  the  order 
for  the  submission  of  the  same,  together  with 
a  statement  of  the  result  of  said  election,  was 
afterwards,  by  and  under  the  directions  of  the 
said  county  ludge,  entered  and  recorded  at 
large  in  the  office  of  the  said  county  judge  in 
the  minute  book  of  the  county  judge  and 
<x>unty  court,  in  manner  and  form  as  the  same 
4ire  here  set  forth,  and  copied  in  the  petition 
of  the  plaintiff  herein. 

That,  by  the  said  record  entry,  the  said  or- 
^er  for  the  submission  of  the  said  proposition 
to  the  vote  of  the  people  appears  and  pur- 
ports to  have  been  made  at  a  session  of  the 
•county  court  June  4, 1860;  but  that  said  record 
was  not  in  part  made  and  entered  in  said  min- 
ute book  at  that  time,  nor  until  after  the  exe- 
•cutlon  ana  delivery  of  the  bonds  as  hereinafter 
found;  and  that  the  said  order  was  entered  in 
aaid  minute  book  in  June,  1861,  after  the  said 
Crifls  had  ceased  to  have  any  power  or  jurisdic- 
tion over  the  financial  business  of  the  defend- 
ant. 

4.  That  the  said  Eugene  Criss,  County  Judge 
of  said  County,  having  entered  into  a  contract 
in  behalf  of  said  County,  with  one  W.  N.  Me- 
^aervy,  for  the  erection  by  the  said  Meservy  of 
a  court  house  in  and  for  said  County,  did,  on  or 
About  Oct  1, 1860,execute  in  behal  f  of  said  Coun- 
ty, by  affixing  thereto  his  signature  as  such  coun- 
ty judge,  ana  the  lawfulsealof  said  County,  and 
deliver  to  said  Meservy  in  pursuance  of  the  terms 
•of  said  contract,  ten  certain  bonds  or  instruments 
purporting  to  be  the  bonds  of  said  County, 
dated  Oct  1,1860,  each  being  for  the  payment 
to  the  bearer  of  $1,000,  with  interest  theieon 
at  the  rate  of  ten  per  cent,  per  annum,  paya- 
ble annually;  and  which  said  bonds  were  sever- 
ally and  respectively  payable  in  one,  two,  three, 
four,  five,  six,  seven,  eight,  nine  and  ten  years 
after  date,  at  the  Metropolitan  Bank  in  the 
City  of  New  York.  And  said  county  judge 
also  executed  in  like  manner,  coupons  or  inter- 
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est  warrants  annexed  to  said  bonds  and  each  of 
them,  for  the  several  annual  installments  of  in- 
terest to  grow  due  thereon  as  aforesaid,  being 
for  $100  each,  and  payable  to  bearer  at  said 
bank,  or  receivable  for  taxes  at  the  County 
Treasury  of  said  County,  at  the  option  of  the 
holder.  Said  bonds  and  coupons  were  all  ex- 
pressed in  the  same  words  and  figures  precisely, 
except  as  to  the  numbers  and  date  of  maturity 
thereof,  and  correct  copies  thereof  are  contained 
and  set  forth  in  plaintiff's  petition  herein. 

5.  That  the  said  county  judge  in  fact  signed, 
sealed  and  delivered  saia  bonds  and  coupons  as 
aforesaid,  at  Fort  Dodge,  in  the  County  of 
Webster,  and  State  of  Iowa,  and  not  within  the 
County  of  Sac;  and  that  the  contractor,  Me- 
servy, gave  one  of  said  bonds  for  $1,000  as  a 
gratuity  to  the  county  judge,  as  soon  as  the  same 
were  delivered  by  said  county  judge  to  said  Me- 
servy ;  and  no  court-house  was,  in  fact,  ever  built 
by  said  contractor  or  any  other  person,  in  pur- 
suance of  said  contract. 

6.  That  the  plaintiff,  Samuel  C.  Smith,  was 
at  the  time  of  commencing  this  action  and  still 
is,  the  holder  and  owner  of  twenty  five  of  the 
coupons  or  interest  warrants  aforesaid,  being 
those  specified  and  declared  on  in  the  petition 
herein:  that  because  such  holder  by  transfer 
thereof  to  him  before  maturity  and  after  the 
entry  of  said  proceedings  in  the  mlnufe  book 
as  hereinbefore  found;  that  said  coupons  were 
at  the  commencement  of  this  action,  and  still 
are,  wholly  unpaid. 

And  as  a  matter  of  law  arising  upon  and  re- 
sulting from  the  facts  hereinbe^re  found,  the 
court  IS  of  opinion  and  adjudges  that  the  said 
bonds  and  coupons  are  wholly  void  as  against 
the  said  County  of  Sac,  and  that  the  defendant 
is  entitled  to  judgment;  that  plaintiff  take 
nothing  by  his  suit  and  for  its  co»\,\  to  which 
opinion  and  judgment  the  plaintiff  excepts. 

The  case  is  further  stated  by  the  court. 

Messrs.  John  N.  Rog^ers  and  D.  C  Rich- 
man  dk  Carskaddan,  for  plaintiff  in  error: 

Where  a  municipal  corporation  has  power, 
under  any  circumstances,  to  issue  negotiable  se- 
curity, it  will  be  conclusively  presumed  in  fa- 
vor of  a  bona  fide  holder  for  value,  that  they 
were  in  fact  issued  under  the  circumstances 
which  would  authorize  them. 

Oelpcke  v.  Dubuque,  1  Wall.,  175  (68  U.  S., 
XVII.,  580):  Knox  Co.  v.  Aspinwall,  21  How., 
539  (62  U.  S.,  XVI.,  208);  Rogers  v.  Burling- 
ton, 8  Wall.,  654  (70  U.  S.,  XVIII..  79);  Su- 
pervisors V.  Schenck,  5  Wall.,  772  (72  U.  S., 
XVIII.,  556). 

The  Corporation  is  estopped  as  to  such  mat- 
ters by  the  recitals  on  the  face  of  its  bonds. 

Moran  v.  Miami  Co.,  2  Black.  722  (67  U.  S., 
XVII. ,  342);  Mereer  Co.  v.  Hackett,  1  Wall, 
83  (68  U.  S.,  XVII.,  6^B);VanHostrupy.  Mad- 
ison, 1  Wall,  291  (68  U.  S.,  XVII..  588);  Mey- 
er V.  Muscatine,  1  Wall,  884  (68  U.  S.,  XVII., 
564). 

The  court  below  has  found  that  all  the  stat- 
utory prerequisites  were,  in  fact,  complied  with ; 
unless  it  be  claimed  that  the  power  to  issue  is 
derived,  not  from  the  actual  adoption  by  pop- 
ular vote  of  the  proposition  submitted  by  the 
county  judge,  but  upon  the  formal  entry 
thereof  of  record;  and  that  this  latter  step  must 
precede  the  execution  of  the  bonds,  or  they 
will  be  Toid,  even  in  the  hands  of  a  bona  fide 
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holder  who  purchased  them  after  the  record 
had  been  duly  made  up,  ayd  without  notice  of 
its  having  been  done  after  the  execution  of  the 
bonds,  and  with  the  statement  on  the  face  of 
the  bonds  that  this  step  had  been  duly  had  and 
taken. 

The  record  was  made  under  the  direction  of 
the  proper  officer,  the  county  Judge.  The  find- 
ing that  it  was  made  after  he  had  ceased  to 
have  any  jurisdiction  over  the  financial  affairs 
of  the  County,  does  not  mean  that  he  had  gone 
out  of  office,  which  was  not  the  fact;  but  refers 
to  a  change  in  the  law,  which  took  effect  Jan. 
1,  1861,  transferrin  ff  the  management  of  the 
financial  affairs  of  the  County  from  the  county 
judge  to  a  Board  of  Supervisors. 

Rev.  of  1860,  ch.  22,  art.  11,  p.  48;  sec.  824, 
p.  68. 

The  fact  on  which  the  judgment  below  for 
the  defendant  was  entirely  rested  was,  that  the 
county  ludge  in  fact  signed,  sealed  and  de- 
livered tne  TOnds  on  behalf  of  his  County,  at  a 
place  beyond  its  territorial  limits.  This  was 
held  to  render  them  void,  even  as  against  a 
holder  for  value  without  notice,  and  though  di- 
rectly contradictory  to  an  express  recital  on 
their  face. 

It  is  the  delivery,  not  the  signing  and  seal- 
ing, which  gives  enect  to  the  instrument.  The 
particular  locality  where  the  signature  and  seal 
are  affixed  is  of  no  importance. 

The  plaintiff  is  protected  by  the  rules  appli- 
cable to  bona  fide  transferees  of  negotiable  pa- 
per. If  the  negotiable  bonds  of  the  County  au- 
thorized by  law,  and  authenticated  on  their 
face  by  the  proper  official  signatures  and  seals; 
get  into  circulation  improperly  through  the 
malfeasance  or  misfeasance  of  the  County  offi- 
cers, the  same  consequences  follow  as  in  case  of 
a  private  individual,  whose  notes,  bearing  his 
genuine  signature,  are  improperly  put  into  cir- 
culation by  his  agent.  If,  before  maturity, 
they  come  into  the  hands  of  bona  fde  holdeis 
for  value,  in  either  case  they  must  be  paid. 

m,  V.  DelafiM,  8  Paige,  527;  J3.  C,  2  Hill, 
159,  per  Bronson,  </./  Supervisors  v.  Sehenck 
{supra). 

Mr,  Oalusha  Parsons,  for  defendant  in 
error: 

After  the  evidence  given  by  the  defendant 
as  to  the  issuing  of  the  bonds,  it  was  incumbent 
upon  the  plaintiff  to  prove  that  he  received  the 
coupons  for  value,  and  without  notice. 

2  Pars.  Bills  &  N.,  488;  Story,  Prom.  N„ 
196;  Munroe  v.  Cooper,  5  Pick.,  412. 

"  When  a  bill  or  note  is  shown  to  have  orig- 
inated in  illegality  or  fraud,  a  presumption 
arises  that  a  subsequent  holder  gave  no  value 
for  it,  and  such  a  presumption  will  support  a 
plea  that  the  holder  is  a  holder  without  consid- 
eration, unless  rebutted  by  the  plaintiff's  show- 
ing that  he  gave  value. 

6  B.  Jones,  24  L.  J.  Q.  B.  (N.  S.).  298. 


Mr.  Justice  Miller  delivered  the  opinion  of 
the  court: 

The  plaintiffs  sued  the  County  of  Sac,  on  cer- 
tain interest  coupons  attached  to  bonds,  pur- 
porting to  have  been  issued  by  the  County  for 
the  erection  of  a  court-house. 

According  to  the  form  of  pleading  in  the  Iowa 
court  \>j  petition  and  answer,  whidi  is  adopted 
in  the  circuit  court  for  that  district,  the  plaint- 
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iff  sets  out  in  his  petition  all  the  proceedings  by^ 
vote  of  the  County,  which  he  deems  necessary 
to  authorize  the  issue  of  the  bonds,  with  a  copy 
of  one  of  the  bonds  and  coupons;  and  after  oe- 
scribing  by  number  and  otherwise  twenty- five- 
of  the  coupons,  avers  that  he  is  the  owner  and 
holder  of  them,  that  he  received  them  in  good 
faith  before  maturity  and  paid  value  therefor, 
and  that  the  same  are  vahd  and  \tfssX  claims^ 
against  the  County. 

The  defendant  answers,  denying  each  and 
every  allegation  of  the  petition,  and  then  seta- 
up  that  the  bonds  were  issued  without  authority 
of  law,  failure  of  consideration,  and  other  de- 
fenses. 

The  denials  of  the  first  part  of  the  anawer, 
though  not  strictly  in  the  form  required  by  t  he- 
rule,  put  in  issue  every  material  fact  allegra  in 
the  petition.  It,  therefore,  made  an  issue  on  the- 
plaintiff*s  allegation  that  he  became  the  holder 
of  said  coupons  before  maturity,  and  that  he 
paid  value  therefor,  so  far  as  that  might  become 
material  to  be  shown  on  the  trial 

The  parties  having,  by  8tipulation,submitted 
the  case  to  the  court  without  a  jury,  and  the 
court  made  a  special  finding  of  facts,  on  which 
it  held  the  law  to  be  for  defendant,and  rendered 
a  judgment  accordingly,  the  question  before  us 
is,  whether  the  judgment  is  justified  by  the  facts- 
found. 

Treating  the  bonds  and  coupons  sued  on  in 
this  case,  which  are  payable  to  bearer,  as  nego- 
tiable paper,  and  conceding  to  its  fullest  extent 
the  protection  which  commercial  usage  throws- 
around  such  paper  in  the  hands  of  a  bona  fids 
purchaser  for  value  before  maturity,  it  is,  never- 
thele8s,undoubtedly  true  that  circumstances  may 
be  shown  in  connection  with  the  origin  of  such 
paper,  which  will  devolve  upon  the  holder  the 
burden  of  showing  that  he  did  give  value  for  it 
before  maturity.    This  principle  is  asserted  in 
the  text  books  of  Chitty  (Chit.  Bills,  260. 648), 
Story  (Story,  Prom. N.  .see.  196), Parsons  (2  Pars. 
Notes  &  B. ,  488),  and  others,  and  is  so  laid 
down  and  sustained  by  numerous  citations  of 
authorities  by  the  learned  American  annotator 
of  Smith's  lading  Cases,  p.  752.  In^ne  of  the 
latest  of  the  English  cases,  HaU  v.  Featherstofie, 
8  Hurlst.  &  N.,  284,  C.  B.  Pollock,  says:  *'  If 
there  are  any  circumstances  in  the  nature  of 
fraud  or  illegality  which  can  be  left  to  the  jury, 
proof  of  these  circumstances  will  cast  on  the 
plaintiff  the  oniis  of  showing  that  he  gave  value 
for  the  bill."  To  which  Martin,  Baron,  added: 
"I  think  there  was,  at  the  close  of  the  defend- 
ant's case,  evidence  for  the  jury  in  support  of 
the  plea.    The  authorities  have  estabhshed  a- 
principle  which  is  contrary  to  the  general  rule, 
by  which  a  defendant  is  bound  to  prove  all  the 
facts  neceesarv  to  constitute  a  defense."    And 
Bramwell  said :  *  The  cases  have  established  that 
if  there  be  fraud  or  illegality  in  the  inception 
of  a  bill  or  in  the  circumstances  under  which  it 
was  taken  by  the  person  who  indorsed  it  to 
plaintiff,  he  must  prove  consideration.   That  is 
established  beyond  controversy." 

With  Uiis  statement  of  the  law  on  that  sub- 
ject, we  approach  the  examination  of  the  facts 
found  by  the  court. 

The  fifth  finding  is,  'Hhat  the  county  judge 
in  fact  signed,  sealed  and  delivered  said  bonds 
and  coupons  at  Fort  Dodge,  in  the  County  of 
Webster,  and  State  of  Iowa,  and  not  within  the^ 
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Ooaaty  of  Sac;  and  that  the  contractor,  Meser- 
vy,  gave  one  of  said  bonds  as  a  gratuity  to  the 
conntj  judge  as  soon  as  the  same  were  delivered 
by  said  county  Judge  to  said  Meservy,  and  no 
court  house  was  ever  built  by  said  contractor 
or  any  other  person  in  pursuance  of  said  con- 
tract" 

Now,  the  coupons  sued  on  being  part  of  the 
transaction  here  referred  to,  was  there  not 
enouffh  in  what  the  court  finds  to  devolve  upon 
the  pluntiff  the  necessity  of  showing  that  he 

Surchased  for  value?  ui  the  language  of  0. 
\.  Pollock,  "  Were  there  not  circumstances 
in  the  nature  of  fraud,  proof  of  which  cast  on 
the  plaintiff  the  onus  of  showing  that  he  gave 
value  for  the  bonds  f*  They  are  circumstances 
from  which  no  court  or  jury  could  fail  to  find 
fraud  in  the  inception  of  the  bonds  on  which 
he  sued.  Besides  he  had,  perhaps  unneceesari- 
ly,but  ezpressly.averred  that  he  had  paid  value, 
and  this  had  been  denied  by  defendant,  so  that 
the  issue  was  fairly  raised  by  the  pleadings.  He 
not  only  failed  to  prove  that  he  gave  value,  but 
it  does  not  appear  that  he  offered  any  evidence 
to  that  effect.  The  bill  of  exceptions,  which 
recites  much  that  was  offered  and  submitted  in 
evidence,  is  silent  on  this  point. 

The  sixth  finding  of  the  court  is,  that  the 
plaintiff  was,  at  the  time  of  commencing  this 
action,  and  still  is,  the  holder  and  owner  of  the 
twenty 'five  coupons  declared  on  in  the  petition ; 
that  he  became  such  holder  by  transfer  thereof 
to  him  before  maturity,  and  after  the  entry  of 
the  proceedings  on  the  minute  book.  etc. 

It  must  be  taken,  then,  that  plaintiff  did  not 
show  that  he  was  a  holdei;  f  or"^  value.  There  is 
neither  finding  nor  evidence  that  he  gave  value, 
and  the  statement  that  he  became  the  holder  by 
transfer  before  maturity,  does  not  imply  that 
he  was  a  purchaser  in  any  sense  or  received 
them  on  any  consideration  whatever. 

Under  these  circumstances  the  plaintiff  can 
occupy  no  better  position  than  Me8ervy,towhom 
the  bonds  were  originally  delivered  by  the  coun- 
ty judge. 

If  Meservy  had  been  plaintiff,ought  the  judg- 
ment to  have  been  other  than  what  it  is  on  the 
record  presented  to  us? 

He  contracted  to  build  the  court-house  and 
never  built  it  or  attempted  to  do  so.  He  re- 
ceived under  this  contract  $10,000  of  what  pur- 
ported to  be  the  bonds  of  the  county.  These 
bonds  were  signed,  and  the  county  seal,  which 
was  necessary  to  their  validity,  affixed  by  a  per- 
son assuming  to  act  as  county  judge  in  another 
county,  at  ^e  place  where  Meservy  resided, 
and  as  soon  as  the  transaction  was  completed 
one  of  the  bonds  was  given  by  Meservy  as  a 
gratuity  to  the  person  who  had  thus  played  the 
part  of  county  judge.  That  the  county  jud^e 
should  have  left  his  own  county  and  his  offlc&l 
place  of  business,  should  have  put  the  seal  of 
tbe  county  in  his  pocket,  and  gone  to  meet  Me- 
servy in  a  place  without  the  limits  of  his  juris- 
diction, should  there  have  concocted  these 
bonds,  and  on  delivering  ten  of  them  to  Meser- 
vy have  received  back  one  of  them  without  any 
consideration  but  Meservy's  satisfaction  at  the 
completion  of  the  transaction,  and  that  this 
should  create  in  Meservy's  favor  a  right  of  ac- 
tion against  the  County,  is  more  than  we  can 
afiftrm.  That  the  court- house  was  not  built  is 
only  the  natural  result  of  such  a  proceeding. 

See  11  Wall. 


That  the  bonds  should  turn  up  in  the  possession 
of  some  one  else  was  to  be  expected.  But  to 
bold  that,  after  all  this  was  shown  in  defense, 
such  holder  should  have  a  judgment  on  those 
bonds,  without  any  proof  that  he  purchased 
them  for  value  or  that  he  gave  any  consideration 
for  them  at  all,  is  in  our  judgment  pushing  the 
doctrine  which  gives  sanctity  to  negotiable  pa- 
per beyond  any  just  principle  or  any  decioed 
case. 

We  think  the  judgment  of  the  Circuit  Court  w€» 
right,  and  it  is,  accordingly,  aflrmed, 

Mr,  Justice  CUIford*  dissenting: 

Coupons  attached  as  interest  warrants  to  bonda 
for  the  payment  of  money  lawfully  issued  by 
municipal  corporations  are  negotiable  instru- 
ments, and  as  such,  when  they  are  payable  to- 
order  and  are  indorsed  in  blank,  or  are  made 
payable  to  bearer,  are  transferable  by  delivery 
and  are  subjject  to  the  same  commercial  rules, 
and  regulations,  so  far  as  respects  the  title  and 
rights  of  the  holder,  as  negotiable  bills  of  ex- 
change and  promissory  notes.  White  v.  R,  7?. 
Co.,  21  How..  676  [62 U.  S.,  XVI.,  2211;  Mur- 
ray V.  Lardner,  2  Wall.,  110  [69  U.  8.,'XVII., 
867];  Moran  v.  Miami  Co.,  2  Black,  722  [67 
U.  8.,  XVII..  8421;  Mercer  Co.  v.  Haekett,  1 
Wall,  83  [68  U.  8.,  XVII. ,  5^hGelpcke  v. 
Ihibuque,  1  Wall.,  176  [68  U.  8.,  XVIl.,  620J; 
Meyer  v.  Muscatine,  1  Wall.,  886  [68  U.  8., 
XVII.,  564]. 

Holders  of  such  instruments,  if  the  same  are 
indorsed  in  blank  or  are  made  payable  to  bearer, 
stand  upon  the  same  footing  as  the  holders  of 
negotiable  bills  of  exchange  or  promissory  notes, 
and  are  as  effectually  shielded  from  the  defense 
of  prior  equities  between  the  original  parties  to 
the  instrument,  if  unknown  to  them  at  the  time 
of  tbe  transfer,  as  the  holders  of  any  other  clasa 
of  negotiable  instruments.  Chester  v.  Dorr,  41 
N.  Y..  282;  TurfUmU  v.  Bowyer,40N.  Y., 460. 

Such  instruments  are  protected  fromdefensea 
of  the  kind  when  in  possession  of  an  indorsee, 
not  merely  because  they  are  negotiable  but  also 
because  they  are  regarded  as  commercial  instru- 
ments, and  as  such  are  favored  as  well  on  ac- 
count of  their  negotiable  quality  as  their  gen- 
eral convenience  in  mercantile  affairs.  'Jhamp- 
son  V.  Lee  Co.,  8  Wall.,  327  [70  U.  8.,  XVIIL, 
177];  Park  Bk.  v.  Watson,  42  N.  Y.,  492. 

£k)nds  for  the  imyment  of  money,  with  inter- 
est warrants  attached,  are  now  universally 
classed  with  bills  of  exchange  and  promissory 
notes  as  negotiable  instruments,  and  as  such 
are  everywhere  encouraged  as  a  safe  and  con- 
venient medium  for  the  settlement  of  balances 
among  mercantile  men;  and  any  course  of  ju- 
dicial decision  calculated  to  withdraw  such  in- 
struments from  the  operation  of  the  general 
rules  of  commercial  law  usually  applied  in  con- 
troversies respecting  the  title  to  the  same,  or  to 
restrain  or  impede  tneir  free  and  unembarrassed 
circulation,  would  be  contrary  to  the  soundest 
principles  of  public  policy.  Goodman  v.  ^'- 
m^mds,  20  How.,  864  [61  U.  8.,  XV.,  940]. 

On  the  first  day  of  October,  1860,  ten  bonds, 
each  for  the  sum  of  $1,000,  payable  to  bearer, 
one  each  succeeding  year  till  the  whole  sum 
was  paid,  with  interest  at  the  rate  of  ten  per 
centum  per  annum,  were  issued,  by  the  defend- 
ant Corporation  "for  the  purpose  of  erecting  a 
court-house  in  Sac  City,  the  county  seat  of  the 
County, "  as  alleg^  in  the  recitals  of  each  bond. 
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They  were  numbered  from  one  to  ten  inclugive, 
And  they  also  contained  the  recital  that  Xhev 
"were  issued  by  the  County  in  accordance  with 
a  Yote  of  the  legal  voters  thereof"  at  a  special 
election,  holden  on  the  day  therein  mentioned, 
pursuant  to  a  proclamation  made  by  the  county 
judffe,  according  to  the  statutes  of  the  State  in 
•uch  case  made  and  provided. 

Annexed  to  the  several  bonds  were  the  cou- 
I>ons,  one  or  more,  as  provided  in  the  same,  for 
the  payment  of  the  annual  interest,  and  the 
plaintiff  beine  the  holder  of  twenty-five  of  those 
-coupons  instituted  the  present  suit  to  recover 
the  amount,  together  with  six  per  cent,  inter- 
est from  their  maturity,  and  he  alleged  in  his 
•declaration  that  he  was  the  holder  and  owner 
of  the  coupons  therein  described;  that  he  re- 
•ceived  the  same  in  good  faith  before  their  ma- 
turity ;  and  that  he  paid  value  for  the  same  at 
the  time  of  their  transfer;  that  the  bonds  and 
coupons  were  issued  by  the  County  under  and 
by  virtue  of  a  legal  and  competent  authority 
conferred  upon  the  officers  and  agents  of  the 
County,  and  that  the  same  are  valid  and  legal 
claims  against  the  defendant  Corporation. 

Most  of  the  allegations  of  the  declaration  are 
denied  in  the  answer,  but  the  defendants  do  not 
specifically  deny  that  the  plaintiff  paid  value 
for  the  coupons  at  the  time  he  became  the  hold- 
er and  owner  of  the  instruments.  They  deny 
that  any  such  election  as  that  set  forth  was  ever 
ealled  or  held,  or  that  the  county  judge  had  any 
authority  to  caAi  such  an  election,  or  to  make 
any  contract  to  build  a  court  house  or  to  issue 
any  such  bonds  or  coupons,  or  that  any  such 
bonds  or  coupons  were  ever  issued,  and  they 
append  to  those  specific  denials  a  general  denial 
of  each  and  every  allegation  of  the  declaration, 
which  really  amounts  to  nothing  in  any  case  in 
that  jurisdiction,  as  the  Code  of  the  State,  which 
is  adopted  by  the  circuit  court,  provides  that 
every  material  allegation  of  the  declaration  not 
denied  in  the  answer  shall  be  considered  as  ad- 
mitted. Revision,  581.  Where  the  general  is- 
aue  may  be  pleaded,  the  rule  would  be  different; 
but  the  Code  expressly  abolishes  the  general  is- 
aue  and  adopts  the  rule  that  every  material  alle- 
gation of  the  declaration  is  admitted  unless  it 
is  specifically  denied  in  the  answer.  Revision, 
•508,  519. 

Apart  from  the  preceding  denials,  th^  de- 
fendants also  allege  that  the  bonds  and  coupons 
were  issued  without  authority,  and  that  the 
plaintiff,  at  the  time  he  purchased  the  same,  had 
lull  knowledge  of  those  facts. 

Special  matters  in  avoidance  of  the  claim  of 
the  plaintiff  are  also  set  up  as  a  defense  in  the 
third  article  of  the  answer,  in  which  the  defend- 
ants allege  that  the  county  judge,  or  the  person 
claiming  to  act  as  such,  entered  into  a  contract 
for  the  building  of  a  court-house  at  Sac  City, 
the  county  seat  of  the  County,  to  be  commenced 
.  and  completed  at  the  times  therein  specified ; 
that  the  county  judge  agreed  and  undertook  in 
behalf  of  the  County  to  pay  the  contractor  for 
erecting  and  completing  the  court  house  the  sum 
of  $10,000,  and  to  issue  the  bonds  of  the  County 
to  that  amount,  as  described  in  the  declaration; 
that  the  bonds  and  coupons  were  subsequently 
issued  in  pursuance  of  the  contract,  and  that 
they  were  delivered  to  the  contractor,  but  that 
the  contractor  wholly  failed  and  refused  to 
build  the  court-house,  whereby  the  considera- 
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tion  of  the  bonds  and  coupons  wholl}[  failed; 
and  the  defendants  allege  that  the  plaintiff,  at 
the  time  he  purchased  the  bonds,  had  full  and 
complete  knowledge  of  all  these  facts,  and  that 
he  took  the  same  subject  to  the  rights  and  equi- 
ties of  the  defendant  Corporation. 

Before  the  trial,  the  parties  filed  a  stipulation 
in  writing,  agreeing  that  the  case  might  be  heard 
and  determined  by  the  court,  without  the  inter- 
vention of  a  jury,  and  the  record  shows  that  it 
was  so  determined.  Where  the  case  is  so  tried 
the  finding  of  the  court  may  be  either  seneral 
or  special,  and  the  express  provision  is,  uiat  the 
finding  shall  have  the  same  effect  as  the  verdict 
of  a  jury.    18  Stat,  at  L.,  601. 

Exceptions  may  be  taken  to  the  rulings  of  the 
court  made  in  the  progress  of  the  cause,  and 
when  the  rulings  are  duly  presented  by  a  bill  of 
exceptions,  they  may  be  re-examined  in  this 
court  by  writ  of  error,  if  it  is  an  action  at  law, 
or  by  appeal  if  it  is  a  suit  in  equitv.  Evidently, 
when  the  finding  is  general,  the  legal  effect  of 
the  proceeding  is  in  every  respect  the  same  as 
the  verdict  of  a  jury  at  common  law,  as  nothinz 
is  open  to  re-examination  except  the  rulings  of 
the  court;  but  when  the  finding  is  special,  it  is 
expressly  enacted  that  "the  review  may  also  ex- 
tend to  the  determination  of  the  sufficiency  of 
the  facts  found  to  support  the  judgment." 

Special  findings  were  made  by  the  court, 
from  which  it  appears  that  the  queationa, 
whether  a  court  house  should  be  erected  to  ooet 
$10,000  in  the  bonds  of  the  County,and  whether 
a  tax  sufficient  to  liquidate  the  demands  as  they 
became  due  should  be  annually  levied,  were 
duly  submitted  to  the  voters  of  the  County; 
that  the  propositions  were  adopted,  at  a  special 
election  held  on  the  day  therein  mentioned,  by 
a  majority  of  all  the  votes  cast  at  the  election, 
and  that  the  proposition  and  the  order  for  the 
submission  of  the  same,  together  with  a  state- 
ment of  the  result  of  the  election,  were  after- 
wards entered  and  recorded  at  large  in  the 
minute  book  of  the  county  court,  as  alleged  by 
the  plaintiff;  that  the  county  judge  made  the 
contract  for  the  erection  of  a  court-house,  as 
alleged,  and  that  he  executed  in  behalf  of  the 
County  the  ten  bonds  described  in  the  declara- 
tion, affixing  thereto  his  signature  as  such 
county  judge  and  the  lawful  seal  of  the  County, 
and  that  he  delivered  the  same  to  the  contractor 
in  pursuance  of  the  terms  of  the  contract,  and 
that  correct  copies  of  the  bonds  and  coupons 
are  contained  and  set  forth  in  the  record.  Had 
the  findings  of  the  court  stopped  there,  all, un- 
doubtedly, would  agree  that  the  plaintiff  ought 
to  recover,  as  it  is  universally  admitted  that  the 
transferee  of  a  negotiable  instrument,  made 
payable  subsequent  to  its  date,  holds  it  clothed 
with  the  presumption  that  it  was  negotiated  to 
him,  at  the  time  of  its  execution,  in  the  usual 
course  of  business  and  for  value,  and  without 
notice  of  any  equities  between  the  prior  parties 
to  the  instrument.  Goodman  v.  Harwy,  4  Ad. 
&  £11.,  870;  Goodman  v.  Simonds,  20  How., 
366  [61  U.  S.,  XV..  9411;  Noxon  v.  DeWolf, 
10  Gray,  »46. 

Such  is  the  settled  rule  of  coQimercial  law 
applicable  to  nej^otiable  instruments,  and  it  was 
so  framed  and  is  so  administered  in  order  to 
encourage  the  free  circulation  of  negotiable 
paper  by  giving  confidence  and  security  to 
those  who  receive  it  for  value,  and  this  prin- 
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ciple  18  80  comprehensiye  in  respect  to  such  ne- 
^tiable  instniments  as  pass  by  delivery,  that 
the  title  and  possession  are  considered  as  one 
iind  inseparable,  and  in  the  absence  of  any  ex- 
planation, the  law  presumes  that  the  party  in 
possession  holds  the  instrument  for  yalue  until 
the  contrary  is  made  to  appear,  and  the  burden 
•of  proof  is  on  the  party  mipeaching  his  title. 
Wiieler  y.  Onild,  20  Pick.,  651;  ColUns  y. 
Martin,  1  Bos.  &  P..  648;  Miller  y.  Race,  1 
Burr.,  452;  Peaeoek  y.  Rhodes,  2  Doug.,  638; 
Orantv,  Vavghan,Z  Burr.,  1516;  ZatoAm  v. 
Wetton,  4Esp.,  56. 

In  the  ordinary  course  of  business  the  holder 
Is  presumed  to  be  prima  fade  a  holder  for  value 
and  he  is  not  bound  to  introduce  anj  evidence 
to  show  that  he  gave  value  for  the  mstrument 
until  the  other  party  has  clearly  proved  that 
the  consideration  of  the  instrument  was  illegal, 
or  that  it  was  fraudulent  in  its  inception,  or 
that  it  had  been  lost  or  stolen  before  it  came  to 
the  possession  of  the  holder.  Story,  Bills,  4th 
ad,  sec.  416;  Byles,  Bills,  10th  ed..  119;  Mills 
V.  Barber,  1  Mees.  &  W.,  425;  Sistermans  v. 
FiM,  9  Qray,  886. 

Possession,  even  without  any  explanation,  is 
prima  fade  or  presumptive  evidence  that  the 
holder  is  the  proper  owner  or  lawful  possessor 
of  the  instrument,  and  Jttdge  Story  says  that 
nothing  short  of  fraud,  not  even  gross  negli- 
irence,  is  sufficient  to  overcome  that  presump- 
tion and  invalidate  the  title  of  the  holder  as  in- 
ferred from  possession.  Story,  Bills,  sec.  415; 
UtherY.  Bieh,  10  Ad.  &  Elf..  784;  Bailey  y. 
BiditeU,  18  Mees.  &  W.,  78;  Raphael  v.  Bk.  of 
England,  88  Eng.  L.  &  £.,  276;  Stephens  v. 
Vhker,  6  Carr.  &P.,  289;  Arbouin  v.  Anderson, 
*lAd.  &E11.  (N.  S.),  498. 

In  this  last  case  Lord  Denman  said:  The 
owner  of  a  bill  is  entitled  to  recover  upon  it  if 
he  came  by  it  honestly,  and  that  fact  is  implied 
jnima  fade  by  possession,  and  to  meet  the  in- 
ference so  raised,  fraud,  felony,  or  some  such 
matier,  must  be  proved.  Wyman  v.  Fish,  8 
Allen.  288;  Ba/Oty  v.  BiduM,  18  Mees.  <&  W., 
76  ;  Bmiih  v.  Brains,  16  Ad.  tfe  Ell.  (N.  S.). 
:d44. 

Coupon  bonds  of  the  ordinary  kind,  payable 
to  bearer,  said  the  court  in  the  case  of  Murray 
▼.  Lardner,  2  Wall.,  121  [69  U.  8.,  XVII..859], 
pass  b^  delivery,  and  a  purchaser  of  them  in 
good  ndth  is  unaffected  by  want  of  title  in  the 
vendor,  adding,  what  is  undoubted  law,  that 
the  burden  oi  proof  on  a  question  of  such 
faith  lies  on  the  party  who  assails  the  posses- 
aion.     Banger  Y,  Gary,  1  Met.,  869. 

Apply  those  rules  in  a  suit  in  the  name  of 
the  transferee  against  the  maker,  and  It  is  clear 
that  the  plaintiff,  where  the  case  is  tried  to  the 
Jury  under  the  general  issue,  has  nothing  lo  do 
except  to  prove  the  signatures  to  the  instru- 
ment' and  introduce  the  same  in  evidence,  as 
the  instrument  goes  to  the  jury  clothed  with 
the  presumption  that  the  plaintiff  became  the 
holcier  of  the  same  for  value  at  its  date  in  the 
usual  course  of  business,  without  notice  of  any- 
thing to  impeach  his  title.  Pettee  v.  Prout,  8 
Oray.  503;  Bk.  v.  Leighton,  Law  Rep.,  2Exch., 
€1;  Way  v.  Richardson,  8  Gray,  418. 

Clothed,  as  the  instrument  is.  with  those 
several  presumptions,  the  plaintiff  is  regarded 
SK  a  bona  fide  holder  for  value,  without  notice 
of  any  equities  between  the  antecedent  parties 
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and,  therefore,  is  entitled  to  recover  upon  the  in- 
strument nothwithstandiug  any  detect  or  in- 
firmity in  the  title  of  the  person  from  whom 
he  derived  it,  as,  for  example,  even  though  such 

Serson  may  have  acquired  it  by  fraud,  or  even 
y  theft  or  robbery. 

Chit.  Bills.  12th  ed.,  257;  Bk.  v.  Madeod,  7 
Moore,  P.  C  85;  Backhouse  v.  Harrison,  5 
Bam.  &  Ad.,  1105. 

Comment  was  made  at  the  argument  upon 
the  matter  stated  in  the  third  finding,  that  the 
order  for  the  submission  was  not,  in  fact,  re- 
corded in  the  minute  book  of  the  county  court 
at  the  time  it  purports  to  have  been  entered ; 
but  the  same  finding  shows  that  it  purports  to 
have  been  recorded  at  that  time;  ana  the  sixth 
finding  shows  that  the  plaintiff  became  the 
holder  and  owner  of  the  twenty-five  coupons 
described  in  the  declaration,  before  maturity, 
and  after  the  entry  of  the  proceedings  in  the 
minute  bo^k,  which  shows  to  a  demonstration 
that  he,  as  the  transferee  of  the  coupons,  can- 
not be  affected  by  any  delay  of  the  recording 
officer  in  entering  the  proceedings  in  the  min- 
ute book  of  the  county  court. 

Money  may  be  borrowed  by  a  county  to  aid 
in  the  erection  of  public  buildings,  and  it  is 
well  settled  law  that  a  municipal  corporation, 
in  exercising  such  an  authority,  may  issue  its 
bonds  as  the  means  of  accomplishing  the  ob- 
ject. 

Code.  sec.  114;  Revision,  sec.  250;  HuU  v. 
Marshall  Oo„\2  Iowa,  142;  Rogers  v.  Burling- 
ton, 8  Wall.,  666  [70  U.  S.,  XVIII.,  881;  Sey- 
bert  V.  PUteburg,  1  Wall.,  272  [68  U.  S.,  XVIL, 
5681. 

When  a  corporation  has  power,  under  any 
circumstances,  to  issue  negotiable  securities, 
the  settled  rule  in  this  court  is  that  the  bona  fide 
holder  has  a  right  to  presume  that  they  were 
issued  under  the  circumstances  which  give  the 
requisite  authority,  and  thev  are  no  more  liable 
to  be  impeached  tor  any  infirmity  in  the  hands 
of  such  a  holder  than  any  other  commercial 
paper.  Supermsors  v.  Sehenck,  5  Wall.,  784  [72 
U.  8.,  XVIII..  559];  Oelpcke  v.  Dubuque,  1 
Wall.,  208  [68  U.  S..  XVIL,  524];  Sodetyfor 
Savings  Y,  tfem  London,  29  Conn.,  174;  Tash 
v.  Adams,  10  Cush..  252. 

Objection  to  the  validity  nf  the  bonds  and 
coupons  is  also  made  because  the  third  finding 
of  the  court  shows  that  the  proceedings  were 
not  recorded  till  after  the  county  judge  had 
ceased  to  have  jurisdiction  over  the  financial 
budness  of  the  County.  Reference  is  'there 
made  to  the  fact  that  the  power  to  make  such 
orders  and  to  submit  such  questions  to  the 
people  of  the  County  had  before  the  proceed- 
ings were  recorded,  been  transferred  from  the 
county  judge  to  the  supervisors  of  the  County, 
but  this  court  held,  in  the  case  of  Supervisors  y, 
Sehenek,  6  Wall.,  780 [72  U.  S.,  XVIIL,  558], 
that  such  an  irregularity  would  not  invalidate 
such  securities  in  the  hands  of  subsequent 
holders  without  notice,  and  there  can  bie  no 
doubt  that  the  rule  as  there  laid  down  is  correct. 
By  the  findings  it  appears  that  the  plaintiff  be- 
came the  holder  and  owner  of  these  coupons 
before  maturity  and  after  the  proceedings  were 
correctly  entered  in  the  minute  book,  and  it  is 
not  found,  nor  could  it  be,  that  he  had  any 
notice  whatever  of  the  supposed  irregularities. 
la.  V.  Delafield,  8  Paige,  6a8;  S.C.,2  Hill,  177. 
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Evidence  tlutt  he  had  notice  of  any  defect  in 
the  title  is  entirely  wanting,  but  the  case  of  the 
plaintiff,  in  respect  to  the  payment  of  value,  does 
not  depend  solely  nor  chiefly  upon  the  pre- 
sumption to  that  effect,  which  always  arises  in 
favor  of  a  transferee  from  the  possession  of  the 
instrument.  Usually  that  presumption  is  con- 
sidered sufficient,  but  the  case  of  the  plaintiff 
is  much  strengthened  from  the  fact  that  the  al- 
legation in  the  declaration  that  he  paid  value 
for  the  coupons  is  not  specifically  denied  in  the 
answer.  Taken  together,  as  these  several  mat- 
ters must  be,  they  establish  the  conclusion  that 
the  plaintiff  did  pay  value  for  the  coupons  at 
the  time  of  the  transfer,  and  if  so,  then  he 
clearlv  is  entitled  to  recover,  as  it  is  expressly 
found  by  the  court  that  thev  were  transferrea 
to  him  before  maturity,  and  it  is  not  pretended 
that  he  had  any  notice  whatever  of  the  sup- 
posed defects  in  the  proceedings,  or  of  any 
equities  between  the  obligors  of  the  bonds  ana 
any  prior  holder  of  the  coupons. 

No  court-house  was  ever  built  by  the  con- 
tractor, but  a  valid  contract  for  the  erection  of 
such  a  public  building  was  made  between  the 
contractor  and  the  county  judge,  acting  in  be- 
half of  the  County,  at  the  time  the  bonds  and 
coupons  were  executed  and  delivered,  and  it  is 
well  settled  law  that  such  an  executory  con- 
tract is  a  good  consideration  for  a  negotiable  in- 
strument, and  that  the  failure  to  perform  the 
contract  is  no  defense  to  the  negotiable  instru- 
ment in  the  hands  of  an  innocent  holder.  If 
one  will  issue  his  negotiable  paper  and  send  it 
into  the  world  in  consideration  of  an  engage- 
ment of  the  party  with  whom  he  deals  to  do 
some  act  for  his  benefit  in  the  f  uture,he  declares, 
in  effect,  that  he  will  pay  the  note  or  bill  accord- 
ing to  its  terms  to  any  one  who  shall  become 
the  holder  for  value  in  the  usual  course  of  busi- 
ness.   Davis  V.  McCready,  17  N.  Y.,  232. 

Considerations  founded  upon  reciprocal  prom- 
ises of  the  parties  are  of  common  occurrence  in 
business,  and  bills  and  notes  supported  by  such 
considerations  have  always  been  held  valid,  and 
the  principle  is  as  applicable  to  corporations  as 
individuals. 

Interest  warrants  or  coupons,  each  for  the 
sum  of  $100  for  the  annual  installments  of  in- 
terest, were  annexed  tx>  each  bond,  payable  at 
the  Metropolitan  Bank  in  the  City  of  New  York, 
and  the  concluding  recital  of  each  bond  was  as 
follows:  "  In  witness  whereof  I,  Eugene  Criss, 
County  Judge  of  said  County  of  Sac,  have  here- 
unto affixed  my  name  and  caused  the  seal  of 
Bac  County  to  be  attached,  at  Sac  City,  the  first 
day  of  October.  A.  D.  one  thousand  eight  hun- 
dred and  sixty. " 

Title  and  postsession  of  such  coupons  are  one 
and  inseparable,  as  the  holder  is  entitled  to  the 
same  privileges  and  immunities  as  an  indorsee 
having  taken  a  note  by  indorsement  in  the 
course  of  business  before  it  has  become  due.  He 
is  not  subject  to  any  equities  as  between  the 
promisor  and  the  original  payee,  nor  to  the  set- 
off of  any  debt,  legal  or  equitable,  which  the 
latter  may  owe  to  the  former. 

By  givmg  a  negotiable  instrument  payable  to 
bearer  at  a  future  day  the  maker  of  the  instru- 
ment promises  to  pay  the  amount  to  any  person 
to  whom  it  may  be  transferred  before  the  day 
of  payment,  without  claiming  to  set  off  any  de- 
mand which  he  then  has  or  may  acquire  against 
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the  promisor.  Possession  is  plenary  evidence 
of  title  '  'until  other  evidence  is  produced  to  con  - 
trol  it. "  PiUtee  v.  ProtU.  8  Gray,  503 ;  Magee  v. 
Badger,  84  N.  Y.,  248;  Soge  v.  Larmng,  85  N. 
Y.,  137. 

Where  the  theory  that  the  plaintiff  paid  value 
for  the  instrument  depends  solely  upon  the 
prima  faxie  presumption  arising  from  the  pos- 
session of  the  instrument,the  defendant  may.  if 
the  pleadings  admit  of  such  a  defense,  prove 
that  the  instrument  originated  in  illegality  or 
fraud,  and  the  rule  is,  if  he  establishes  such  a 
defense,  that  a  presumption  arises  that  a  subse- 
quent holder  gave  no  value  for  it,  and  it  is  also 
true  that  such  a  presumption  will  support  a  plea, 
that  the  holder  is  a  holder  without  considera- 
tion, unless  the  presumption  is  rebutted  by  the 
plaintiff  by  showing  that  he  gave  value,  in  • 
which  event  the  plaintiff  is  still  entitled  to  re- 
cover. FUch  V.  J^M.  5  Ell.  &  Bl.,  238;  Smiih^ 
V.  Brains,  16 Q.  B.  (N.8.),  244;  HoUy,  Feather- 
stone,  8  Hurls.  &  N.,  287;  Tucker  v.  MorriU,  1 
Allen,  528;  2  Pars.  Bills  &  N.,  488. 

But  the  defendant  is  not  permitted  to  put  the 
plaintiff  to  proof  of  the  consideration  he  gave 
for  the  instrument  unless  the  defendant  can 
prove  that  the  instrument  was  obtained  irora 
the  defendant  or  from  some  intermediate  party 
by  undue  means,  as  by  fraud  or  force,  or  that 
it  was  lost  or  stolen,  or  that  it  was  originally 
infected  with  illegality.  Bvles,  Bills,  10th  ed.,. 
119;  Harteyy.  Towers,  6  Exch.,  656;  Matfier 
V.  Maidstone,  1  C.  B.  (N.  8.),  273;  Mills  v. 
Barber,!  Mees.  &  Wels.,425;  PercifxUy.  Framp- 
ton,  2  C.  M.  &  R..  180. 

Nothing  of  the  kind  was  found  by  the  circuit 
court,  and  the  only  evidence  introduced  to  sup- . 
port  any  such  theory  was  what  is  detailed  iu 
the  fifth  finding  of  the  court,  by  which  it  ap- 
pears that  the  county  Judge  signed,  sealed  and 
delivered  the  bonds  and  coupons  to  the  con- 
tractor at  Fort  Dodge,  in  the  County  of  Web- 
ster, in  that  State,  and  not  in  the  County  of 
Sac,  as  recited  in  the  respective  bonds;  andtliat 
the  contractor  gave  one  of  the  bonds  as  a  gra- 
tuity to  the  county  judge  as  soon  as  the  same 
were  delivered  to  him  by  the  contractor. 

Such  evidence,  if  it  had  been  introduced  U> 
a  jury,  might  possibly  have  had  some  slight 
tendency  to  prove  fraud  in  the  inception  of  the 
instruments,  and  it  may  also  be  conceded  that 
the  fact  report^  that  the  contractor  gave  one  of 
the  bonds  to  the  county  judge,  would  have  been 
admissible  in  evidence,  as  a  circumstance  tend- 
ing to  prove  the  same  theory,  but  if  the  jury 
did  not  find  that  the  instruments  were  fraudu- 
lent in  their  inception,  a  court  of  errors  could 
not  supply  the  omission,  as  the  Act  of  Congress 
docs  not  give  to  this  court  power  to  do  more 
tlian  "  to  review  the  questions  presented  in  the 
bills  of  exception,  and  to  determine,  where  the 
finding  is  special,"  whether  the  facts  found  are 
sufficient  to  support  the  judgment. 

Unless  the  finding  is  special  the  Act  of  Con- 
gress does  not  give  this  court  jurisdiction  to  re- 
examine anything  except  the  rulings  of  the 
court,  but  when  the  finding  is  special  the  court 
may  also  determine  the  question  whether  the 
facts  found  are  sufficient  to  support  the  judg- 
ment, showing  to  a  demonstration  that  the  spe- 
cial findings  of  the  court  are  regarded  as  gov- 
erned by  the  same  rules  as  the  special  verdict 
of  a  jury. 
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The^  must  be  governed  by  the  same  rules  as 
a  special  verdict  because  they  are  required  to  be 
reviewed  "upon  a  writ  of  error,"  where  the  suit 
is  an  action  at  law,  and  the  22d  section  of  the 
Judiciary  Act  provides  that  there  shall  be  no 
reversal  of  a  judgment  in  an  action  at  law  for 
any  error  of  fact  in  any  case  removed  here  un- 
der that  section.    1  Stat,  at  L.,  b5. 

Forty-five  years  ago  this  court  decided  that 
matters  of  fact  in  actions  at  law,  brought  here 
by  writ  of  error,  could  not  be  submitted  to  the 
Judgment  of  this  court,  and  the  rule  adopted  on 
that  occasion  has  never  been  qualified  by  any 
subsequent  decision.  Barnes  v.  Williams^  11 
TVheat.,  416;  Shanklandv.  Washington,  ^Fet, 
^97;  Supdam  v.  Williamson,  20  How.,  434  [81 
U.  8..  XV.,  980]. 

Authority  to  determine  issues  of  fact  brought 
bere  under  that  provision  does  not  exist  in  this 
court,  no  matter  what  may  be  the  evidence  as 
reported  in  the  record,  as  the  power  to  try  and 
determine  the  facts  is,  by  the  express  terms  of 
the  Act,  vested  in  the  circuit  court  and  not  in 
the  Supreme  Court.  All  this  court  can  do  is  to 
re  examine  the  rulings,  if  anv,  presented  in  the 
bill  of  exceptions  and  to  determine  whether 
'*  the  facts  found,"  that  is.  the  facts  found  by 
the  circuit  court,  are  sufficient  to  support  the 
judgment  rendered  thereon  by  that  court:  and  in 
making  that  determination  the  Supreme  Court, 
acting  as  a  court  of  errors,  must  be  governed 
exclusively  by  the  facts  found  in  the  circuit 
court  to  which  the  writ  of  error  is  addressed. 

Fraud  in  the  inception  of  the  bonds  and 
coupons  is  not  found  by  the  circuit  court,  and 
in  the  absence  of  such  a  finding,  it  is  settled  law 
that  the  holder  is  presumed  to  be  a  holder  for 
value  in  the  usual  course  of  business,  and  with- 
out notice  of  any  equities  between  the  ante- 
cedent parties.  He  is  presumed  to  be  a  holder 
for  value,  and  the  Supreme  Court,  as  a  court  of 
errors,  cannot  import  into  the  special  finding  by 
intendment  anytning  which  the  finding  does 
not  contain.  Mere  evidence  of  fraud  cannot 
be  taken  into  consideration  by  this  court  in  a 
case  brought  here  by  a  writ  of  error  under  that 
Act  of  Congress,  as  the  jurisdiction  of  the 
court  is  expressly  limited  to  a  review  or  re-ex- 
amination of  the  questions  whether  the  findings 
of  the  circuit  court  are  sufficient  to  support  the 
legal  conclusion  adopted  by  the  circuit  court. 
8uch  findings  cannot  be  enlarged  by  intend- 
ment any  more  than  a  special  verdict,  and  it  is 
the  very  essence  of  a  special  verdict  that  the 
jury  should  find  the  facts  on  which  the  appellate 
court  is  to  pronounce  the  judgment  according 
to  law,  and  the  court  in  giving  judgment  is  con - 
lined  to  the  facts  so  found. 

Repeated  decisions  of  this  court  have  deter- 
mined that  every  special  verdict,  in  order  to 
enable  the  appellate  court  to  act  upon  it,  must 
find  the  facts  and  not  merely  state  the  evidence 
of  facts,  as  where  it  states  the  evidence  merely, 
without  stating  the  conclusions  of  the  jury,  a 
court  of  errors  cannot  act  upon  such  matters 
even  though  the  evidence  reported  may  be  suffi- 
cient to  justify  the  assumed  conclusion.  Buy- 
dam  y,  Williamson  [supra]. 

Jurisdiction  to  adjudicate  upon  evidence  in  a 
suit  brought  here  under  the  22d  section  of  the 
Judiciary  Act  is  not  conferred  upon  this  court, 
nor  can  this  court  perform  the  office  of  a  jury 
by  drawing  the  conclusions  of  fact  from  the 
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evidence  given  at  the  trial,  nor  is  it  in  the 
power  of  the  parties  to  impose  such  a  juris- 
diction upon  this  court,  as  the  jurisdiction  and 
power  of  the  court  are  settled  and  defined  by 
the  Constitution  and  laws  of  Congress. 
Bwing  v.  Burnet,  11  Pet.,  41;  U.  8.  v.  Laub,  12 
Pet..  1;  Eichardson  v.  Boston,  19  How..  268 
[60U.  8.,  XV.,639]. 

Nothing  short  of  conclusions  of  fact  will  an- 
swer the  requirement  of  the  law  in  a  court  ot 
errors,  whether  the  foundation  of  the  judgment 
is  an  agreed  statement,  a  special  verdict,  or  a 
special  finding  under  the  recent  Act  of  Con- 
gress, as  in  the  case  before  the  court.  What  is 
required  is  that  the  findings  shall  contain  the 
conclusions  of  fact,  or,  the  rule  is  stated  in  a 
recent  decision  of  this  court,  '*  a  statement  of 
the  ultimate  facts  or  propositions  which  the 
evidence  is  intended  to  establish,  and  not  the 
evidence  on  which  those  ultimate  facts  are 
supposed  to  rest."  Burr  v.  Des  Moines  Co,,  1 
Wall.,  102  [68  U.  S.,  XVII..  562]. 

Whether  the  foundation  of  the  judgment  be 
a  statement  of  facts,  a  special  verdict,  or  a 
special  finding,  the  statement  must  be  sufficient 
in  itself,  without  inferences  or  comparisons  or 
balancing  of  testimony  or  weighing  evidence, 
to  justify  the  application  of  legal  principles 
which  must  determine  the  case,  aeward  v. 
Jackmn,  8  Cow.,  412;  U.  8.  v.  Adams,  6  Wall., 
Ill  [73  U.  S..  XVIII..  7941;  Mumford  v. 
WardweU,  6  Wall.,  432  [78  tJ.  S.,  XVIII., 
7601;  3  Bl.  Com.,  378. 

Where  the  essential  facts  in  a  special  verdict 
are  not  distinctly  found  by  the  jury,  the 
Supreme  Court  will  not  re-examine  them,  but 
the  court  will  award  a  new  wnire  and  remand 
the  cause  to  the  court  below,  as  an  appellate 
court  of  errors  cannot  intend  what  is  not  found, 
nor  can  a  judgment  be  rendered  in  any  case 
where  the  special  verdict  is  defective  in  stating 
the  evidence  of  the  fact  instead  of  the  fact  it- 
self, which  is  the  precise  difficulty  in  the  present 
record.  Barnes  v.  WiUiams,  11  Wheat.,  416; 
2  Tidd.  Pr.,  4th  Am.  ed.,  896. 

Sufficient  facts,  however,  are  not  reported  in 
in  this  record  to  warrant  a  jury  in  finding  that 
the  bonds  and  coupons  described  in  the  declara- 
tion were  fraudulent  in  their  inception,  but  if 
that  were  so,  still  there  ought  to  be  a  new  trial, 
that  the  plaintiff  may  have  an  opportunity  to 
show  that  he  paid  value  for  the  coupons,  in 
which  event  he  would  be  entitled  to  a  verdict. 

Full  authority  was  vested  in  the  county  judge 
to  execute  the  bonds,  and  the  mere  fact  that 
he  was  temporarily  in  another  county  of  the 
State  when  he  si^ed  his  name  to  the  same  and 
affixed  the  seal  oithe  County  thereto,  is  not  of  it- 
self sufficient  to  invalidate  the  bonds,  even  if 
the  evidence  be  admissible  to  contradict  the 
recitals  which  the  bonds  contain,  as  those  facts 
are  not  necessarily  evidence  of  any  fraudulent 
intent.  He  mav  have  been  detained  there  by 
sickness  or  accicient,  and  he  may  have  executed 
the  bonds  while  there  to  prevent  delay  or  a 
breach  of  the  agreement  as  to  time  with  the 
contractor. 

Negotiable  securities  of  a  corporation  which 
upon  their  face  appear  to  have  been  duly  issued 
by  the  corporation,  and  in  conformity  with  the 
provisions  of  their  charter,  are  valid  in  the 
hands  of  a  bona  fide  holder  thereof  without 
notice,  although  such  securities  were,  in  point  of 
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fact,  issued  at  a  place  and  for  a  purpose  not 
authorized  by  the  charter  of  the  corporation. 
Supennsors  v.  Schenck,  6  Wall.,  784  m  U.  8.. 
XVm.,  559];  Stoneyy.  Ina,  Co.,  11  Faige,  ch. 
685. 

Unquestionably,  these  securities  are  in  due 
form,  and  purport  on  their  face  to  have  been 
executed  at  Sac  City  in  the  County  of  Sac,  and 
there  is  not  a  scintilla  of  evidence  that  the 
plaintiff,  as  a  subsequent  transferee,  had  the 
slightest  knowledge  that  the  recitals  did  not 
speak  the  truth. 

Evidence  was  also  offered,  as  appears  by  the 
fifth  finding,  that  the  contractor  gave  one  of  the 
bonds  as  a  gratuity  to  the  county  judge  as 
soon  as  they  were  delivered  in  execution  of  the 
contract.  Such  evidence  might  have  some 
tendency  to  prove  fraud  in  the  transaction,  but 
it  is  not  the  same  thing  as  fraud.  On  the  con- 
trary, it  was  only  a  circumstantial  fact  from 
which  an  inference  of  fraud  might  or  might  not 
be  drawn  by  a  Jury  or  other  tribunal  authorized 
to  draw  such  inference  from  all  the  evidence  in 
the  case. 

Inferences  of  fact,  said  Tmdal,  Ch.  J.,  in 
Taneredy.  Christy,  ISMees.  &W.,  828,  *'must 
be  drawn  by  the  jury,  and  cannot  be  drawn  by 
a  court  of  errors."  Ultimate  facts,  said  Mr. 
Justice  Miller,  or  propositions  which  the  evi- 
dence is  intended  to  establish,  is  what  is  re- 
quired, and  not  the  evidence  on  which  those 
ultimate  facts  are  supposed  to  rest,  and  he  added 
that  the  finding  must  be  sufficient  in  itself,  with- 
out inferences  or  comparisons  or  balancing 
of  testimony  or  weighing  evidence.  Burr  v. 
Des  Moines  Co.  [supra]-,  1  Archb.,  Pr.  11th 
ed.,  451. 

Apply  those  rules  to  the  present  case,  and  it 
is  clear  that  the  findings  are  not  suflScient  to 
support  the  judgment,  and  that  there  should  be 
a  new  venire,  giving  the  defendants  an  oppor- 
tunitv  to  show,  if  they  can,  that  the  bonds  were 
fraud,ulent  in  their  inception,  and  the  plaintiff 
an  opportunity  to  show,  if  he  can,  that  he 
paid  value  for  the  coupons  at  the  time  of  the 
transfer. 

Also  dissenting,  Mr.  Justice  Strong. 

Clted--94  U.  8.,  663, 759 ;  108  U.  S.,  763 ;  lOi  U.  8.,  510 ; 
107  U.  8.,  542;  2Fllpp.,  493;  13  Blatchf..  427 ;  63  Mo., 
179;  47  Wis..  4S&;  16  Kan..  588;  18  Am.  Kep.,  197  (81 
Mich.,  379) :  42  Am.  Rep.,  341  (58  Md.,  602). 


LOUIS  F.  GENERES,  Plff.  in  Shr., 

V. 

WALTER  L.  CAMPBELL. 

(See  S.  C,  11  WaU.,  193-199.) 

BiU  of  exceptions,  need  not  be  sealed — vnrii  of 
error— finding  of  court  stands  as  verdict  of 
jury. 

Bill  of  exceptions  need  not  be  sealed ;  the  slffna- 
ture  of  the  judge  is  sufficient. 

For  any  error  In  relation  to  the  facts,  a  writ  of 
error  Is  not  the  proper  remedy. 

According  to  the  Act  of  March  3, 1865,  the  finding 
of  the  court  stands  as  would  the  general  verdict  c^ 
a  jury,  and  has  the  same  effect. 

where  the  propositions  upon  which  the  plainUfl 
in  error  insists,  are  not  so  presented  that  this  court 
can  take  cognizance  of  them,  judgment  will  be  af- 
firmed. 

[No.  100.1 
Argued  Mar.  6, 1871.     DeMed  Mar.  £7, 1871, 
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IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Louisiana. 

Suit  was  brought  in  the  court  below  by  the 
defendant  in  error,  to  recover  upon  a  certain 
promissory  note.  Judgment  having  been  given 
for  the  plaintiff  by  the  court,  sitting  without  a 
jury,  the  defendant  sued  out  this  writ  of  error. 
The  plaintiff  in  error  presented  this  bill  of  ex- 
ceptions, viz. : 

Be  it  known  that  on  the  trial  of  this  cause, 
the  counsel  for  defendant  argued  as  follows,  viz.: 

The  evidence  shows  that  the  plaintiff  waa 
doing  business  in  New  Orleans,  and  the  note 
sued  upon  was  dated  at  New  Orleans,  April  4, 
1861,  i»ayable  at  the  counting-house  of  Abat« 
Generes  &  Co.,  in  New  Orleans,  two  veara 
after  its  date,  to  the  order  of  and  indorsed  by 
the  defendant.  The  suit  was  brought  on  the 
18th  November,  1868,  and  the  petition  alleges 
that  at  the  maturity  of  the  note,  to  wit :  the  7th 
April,  1868,  there  was  a  civil  war  existing  in 
Louisiana  and  other  States  of  the  Union,  and 
that  all  intercourse  between  New  Orleans  and 
the  place  of  the  then  residence  of  the  plaintiff, 
viz. :  the  Parish  of  St.  Helena;  in  Louisiana,  waa 
interrupted;  and  that  the  petitioner  was  wholly 
unable  to  make  a  presentment  and  demand  of 
said  note.  But  the  evidence  shows  that  said 
plaintiff  left  New  Orieans  in  the  fall  of  1861; 
he  was  doing  business  here ;  was  a  regular  negro 
trader  in  the  City  of  New  Orleans;  had  obtained 
possession  of  the  note  sued  on  and  in  the 
course  of  his  business;  when,  in  the  fall  of  1861, 
the  City  of  New  Orleans  being  then  besieged  by 
the  Federal  fleet,  the  plaintiff  closed  Ids  busi- 
ness and  went  to  his  summer  residence,  on  the 
line  of  the  New  Orleans  and  Jackson  Railroad 
in  the  Parish  of  St.  Helena.  The  said  counsel 
argued  upon  this  statement  of  facts,  that  the 
impossibility  to  make  a  presentment  of  the  note 
at  its  maturity  was  not  what  was  termed  by 
the  law  vis  major,  but  a  matter  entirely  of  plaint- 
iff's own  seeking.  The  plaintiff,  being  shown 
to  have  spontaneously  so  circumstanced  him- 
self as  to  bring  upon  him  the  alleged  impoeai- 
bility  to  act  at  the  maturity  of  the  note,  is  not 
entitled  to  the  favor  of  the  doctrine  contra  nan 
valentem,  etc.  Furthermore,  the  said  counsel 
argued  that  long  before  the  maturitjr  of  said 
note.  New  Orleans  was  in  possession  of  the  gov- 
ernment, and  in  virtue  of  the  President's  Proc- 
lamaiY.il,  inviting  all  loyal  citizens  to  return, 
the  plaintiff  might  have  been  here  attending  to 
his  business,  if  he  thought  proper. 

It  is  shown  by  the  evidence  that  the  road 
from  the  plaintiff's  house  in  St.  Helena  to  the 
City  of  Baton  Rouge,  was  only  about  fifty  miles; 
that  there  were  a  great  many  people  who  made 
it  a  trade  throughout  the  duration  of  the  war, 
to  travel  between  Baton  Rouge  and  the  planta- 
tions on  the  river  coast,  to  and  from  the  Jack- 
son railroad  station.  A  witness  says,  and  he  is 
not  contradicted :  "I  can't  say  when  Baton 
Rouge  was  occupied  by  the  Feaerals,  but  I  be- 
lieve it  was  in  1862.  The  communications  be- 
tween Baton  Rouge  and  the  stations  on  the 
Jackson  Railroad  were  very  frequent." 

Said  counsel  urges  that,  as  the  plaintiff  had 

gone  Into  the  lines  of  the  opposite  side,  he  might 
ave  returned  and,  consequently,  the  alleged 
vis  major  had  no  existence  in  fact.  But  the  court 
overniled  the  pleas  of  prescription  and  of  want 
of  protest  urged  by  the  defendluit. 
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The  Raid  counsel  furthennore  urged  that  the 
plaintiff  failed  to  make  a  presentment  and  a 
protest  of  the  note,  so  soon  as  freedom  of  action 
had  been  resumed  throughout  the  country.  It 
is  in  proof  that  the  plaintiff  returned  to  New 
Orleans  in  the  summer  of  1865,  to  wit :  on  the  12th 
of  June,  1865,  which  was  about  two  years  and 
three  months  after  his  note  had  matured.  No 
protest  from  that  time  was  ever  made.  The 
present  suit  was  fHed  on  the  18th  of  November, 
1868.  The  said  counsel  argued  that  under  the 
circumstances  shown,  even  if  there  had  been 
hitherto  a  room  for  the  plea  of  vis  major,  there 
was  a  clear  laches  in  not  protesting  in  reason- 
able time. 

But  this  plea  was  likewise  overruled  by  the 
court. 

The  said  counsel  argued  that,  under  the  pro- 
visions of  the  Civil  uode  of  Louisiana,  viz. : 
Arts.  3420,  8487,  2512,  8488,  et  seq„  the  rule 
eonira  non  talenUm  will  not  apply,  except  in 
cases  expressly  mentioned,  and  that  these  ex- 
ceptions do  not  apply  to  the  present  cause. 

But  this  plea  was  likewise  overruled  by  the 
court. 

And  lastly,  the  said  counsel  argued,  that  the 
consideration  of  the  note  was  proved  in  the 
evidence  to  be  for  slaves  sold  to  the  maker  and 
was,  therefore,  illegal.  The  testimony  on  this 
point  is  as  follows:  **The  note,  the  whole  of 
It,  was  given  to  Mr.  Campbell,  for  a  purchase 
of  slaves  by  my  mother  from  him.  Mr.  Camp- 
bell, at  that  time,  was  a  slave  dealer  in  New 
Orleans.  He  was  a  regular  slave  dealer,  and 
was  engaged  in  that  business  for  several  years." 

The  said  counsel  argued,  that  such  actions 
could  not  be  held  upon  general  principles,  and 
particularly  were  prohibited  by  Art.  128  of  the 
Constitution  of  Louisiana,  as  follows:  *' Con- 
tracts for  the  sale  of  persons  are  null  and  void, 
and  shall  not  be  enforced  by  the  courts  of  this 
State." 

But  this  plea  was  also  overruled  by  the  court. 

To  all  which  rulings  the  counsel  for  said  de- 
fendant respectfully  excepts,  and  presents  this, 
bis  bill  of  exceptions,  for  the  the  signature  of 
His  Honor,  the  judge. 

(Signed)  E.  H.  Durbll,  Judge. 

The  case  is  further  stated  bv  the  court. 

Mr.  I«.  Janin,  for  plaintid!  in  error: 

While  the  want  of  a  seal  to  the  bill  of  excep- 
tions may  be  a  valid  objection  in  a  case  orig- 
inating in  a  common  law  State,  it  is  not  in  a 
Louisiana  case.  A  seal  is  a  perfectly  meaning- 
less matter  in  the  law  of  Ix>uiBiana,  or  of  the 
other  civil  law  countries. 

This  is  a  very  good  bill  of  exceptions.  It 
combines  a  concise  and  clear  statement  of  the 
facta  of  the  case,  with  an  equally  clear  ex- 
planation of  the  points  of  law  which  the  coun- 
sel deaired  the  court  to  rule.  If  in  a  few 
words  it  differs  from  the  usual  style  em- 
ployed in  such  documents,  this  may  be  attrib- 
uted to  the  circumstance  that  English  is  not  the 
mother  tongue  of  the  able  counsel  who  drew  it 
up.  But  its  meaning  cannot  for  a  moment  be 
misunderstood  by  any  candid  reader. 

It  has  the  very  substantial  merit  of  bringing 
the  whole  case,  bothjthe  facts  and  the  law,  be- 
fore the  court,  and  this  is  best  proved  by  the 
fact  that  it  embodies  every  point  noticed  in  the 
brief  of  the  counsel  for  the  defendant  in  error. 

No  reason  can  be  shown  why  this  court  should 
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believe  that  the  judge  did  not  know  what  he 
was  siffnine,  whenever  a  statement  of  fact  in 
the  bill  of  exceptions  commences  with  the 
words,  "it  iB  in  evidence,  or  in  proof."  The 
signature  of  the  judge  at  the  foot  of  this  paper, 
certifies  it  as  stating  correctly  both  the  facts 
and  the  points  of  law  that  were  made. 

Messrs.  Duncan  O.  Campbell  and  J,  A. 
Campbell,  for  defendant  in  error: 

The  plaintiff,  Gteneres,  filed  a  bill  of  excep- 
tions, which  was  signed,  though  not  seal^ 
(Thompson  v.  Riggs,  6  Wall..  663(72  U.  8., 
(XVIII., 704),  hy  the  court,  to  which  objection 
is  now  taken.  The  plaintiff  reports  the  argu- 
ment of  his  counsel,  and  concludes  *'  that  the 
court  overruled  the  pleas  of  prescription  and 
of  protest  urged  by  the  defendant. "  The  court 
does  not  find  the  facts,  nor  does  it  state  upon 
what  facts  or  arguments  the  conclusions  of  the 
court  were  founded.  The  written  testimony  is 
contained  in  the  record,  and  some  portions  of 
it — those  selected  by  the  counsel  of  the  plaint- 
iff— ^as  was  most  favorable  to  his  argument,  is 
referred  to,  but  it  does  not  appear  that  the  court 
proceeded  upon  that  evidence,  or  that  it  ac- 
cepted the  statements  of  the  argument  as  facts. 

See  case  Norris  v.  Jctekson,  9  Wall.,  125 
(76  U.  S..  XIX.,  608)  as  to  the  manner  of  mak- 
ing up  these  cases  for  ■  Supreme  Court. 

Mr,  Justice  Swayne  delivered  the  opinion 
of  the  court: 

This  is  a  writ  of  error  to  the  Circuit  Court  of 
the  United  States  for  the  District  of  Louisiana. 
The  plaintiff  in  error  was  the  defendant  in  the 
court  below.  The  action  was  brought  against 
him  as  the  indorser  of  a  promissory  note.   The 

Sarties,  pursuant  to  the  Act  of  Congress  of 
[arch  8d,  1865,  filed  a  written  stipulation  waiv- 
ing a  jury,  and  the  cause  was  tried  by  the  court. 
A  judgment  was  rendered  against  me  defend- 
ant. He  took  a  bill  of  exceptions.  No  facts 
were  specially  found  by  the  court. 

The  Act  referred  to  provides  that  the  find- 
ing of  the  court  upon  the  facts — which  finding 
may  be  either  general  or  special — shall  have  the 
same  effect  as  the  verdict  of  a  jury;  that  the 
rulings  of  the  court  in  the  progress  of  the  cause 
may  be  reviewed  by  this  court,  when  properly 
presented  by  a  bill  of  exceptions,  and  that  where 
the  finding  is  special  this  review  may  extend  to 
the  sufficiencv  of  the  facts  found  to  support  the 
judgment.  This  Act  is  general  in  its  terms  as 
to  the  scope  of  its  operation,  and  embraces  the 
District  of  Louisiana. 

There  being  no  special  finding  of  the  facts, 
the  inquiry  as  to  their  sufficiency  to  support  the 
judgment  does  not  arise. 

Our  examination  of  the  case  must  be  confined 
to  the  bill  of  exceptions. 

It  is  objected  that  this  instrument  was  not 
sealed,  as  well  as  signed,  by  the  judge.  The 
Statute  of  Westminster  prescribes  a  seal,  but 
no  Act  of  Congress  and  no  rule  of  this  court 
contains  such  a  requirement.  Though  usual  in 
the  practice  of  the  courts  of  the  United  States, 
it  is  not  necessary.  The  signature  of  the  judge 
is  sufficient. 

It  does  not  appear  that  the  defendant  objected 
to  any  of  the  testimony  which  was  admitted. 
No  question  relating  to  the  subject  is  presented 
for  our  consideration. 

It  is  shown  by  the  bill  of  exceptions  that  sun- 
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dry  legal  propositions  were  argued  by  thecoun- 
fiel  of  Generes  and  were  overruled  by  the  court. 
The  entire  bill  is  a  series  of  interlocutions  be- 
tween the  counsel  and  the  court,  in  which  the 
evidence  is  referred  to;  but  the  bill  does  not 
purport  to  give  all  the  evidence  upon  either  of 
the  subjects  to  which  the  exceptions  relate. 

In  the  entry  of  the  judgment  it  is  stated  that 
it  is  given  "for  reasons  orally  assigned  by  the 
court."  What  those  reasons  were  is  not  set 
forth.  Whether  they  were  that  there  was  other 
evidence  besides  that  referred  to  in  the  bill  of 
exceptions,  or  that  the  court  drew  different  con- 
clusions from  those  deduced  by  the  counsel,  or 
that  the  court  entertained  different  legal  views 
from  those  upon  which  the  counsel  insisted,  is 
not  disclosed.  Had  the  facts  been  specially 
found  no  such  doubt  could  have  existed.  The 
case  would  then  have  presented  clearly  all  the 
propositions  to  which  the  attention  of  the  court 
below  was  called,  and  in  relation  to  which  it  is 
insisted  errors  were  committed. 

For  any  error  in  relation  to  the  facts  a  writ 
of  error  is  not  the  proper  remedy.  If  all  the  testi- 
mony given  were  set  out  in  the  record  we  could 
not  examine  it  with  the  view  of  determining 
whether  it  is  sufficient  to  support  the  judgment. 
Pennock  v.  Dialogue,  2  Pet.,  1.  If  sufficient, 
the  remedy  was  a  motion  for  a  new  trial,  or  by 
having  the  facts  specially  found.  In  the  latter 
case  a  writ  of  error  would  lie  to  correct  the 
wrong,  if  any  were  done.  According  to  the 
statute  the  finding  of  the  court  stands  as  would 
the  general  verdict  of  a  juiy,  and  has  the  same 
effect.  The  plaintiff  in  error  is  in  the  same  posi- 
tion as  if  he  were  here  complaining  that  the  jury 
erred  in  overruling  the  points  and  propositions 
which  were  argued  to  them  in  his  behalf,  and 
had  found  for  the  plaintiff  when  they  should 
have  found  for  the  defendant.  The  evidence 
was  closed,  and  the  court  was  sitting  in  place 
of  a  jury  when  his  exceptions  weie  taken. 

We  are  all  of  opinion  that  the  propositions 
upon  which  the  plaintiff  in  error  insists  are  not 
so  presented  that  we  can  take  cognizance  of 
them. 

The  judgment  of  the  Oireuit  Ckmrtia  aJJUrmed, 

Cited— 08  U.  S.,  666 ;  07  U.  8.,  820;  0  Blatchf ..  «M. 


THE  PHCENIX  INSURANCE  COMPANY, 

Plff,  in  Ehr., 

THOMAS  A.  GARDINER,  County  Trbas- 
UBBB  of  EiNOB  County. 

(See  8.  C,  U  Wall.,  2O4r4tl0,) 

Juriadidum  over  state  judgment — eonetrtuitum 
of  state  statute,  when  federal  question. 

It  must  appear  from  the  record,  and  not  from 
any  opinion  of  the  court,  that  a  federal  question 
was  raised,  in  order  to  give  this  court  jurisdiction 
over  a  state  judgment. 

The  construction  of  state  statutes  belongs  to  the 
state  courts,  and  is  not  a  federal  question,  which 
this  court  can  revise  on  a  writ  of  error  to  a  state 
court,  unless  the  state  court  gives  such  a  construc- 
tion to  a  state  statute  as  to  make  it  conflict  with 

Note.— Mandamus,  when  will  issue.  See  note  to 
McCluny  v.  Silhman,  16  U.  8.  (2  Wheat.),  269. 
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the  Constitution  or  laws  of  the  United  States,  and 
thereby  deprives  a  party  of  his  rights  under  such 
Constitution  or  laws. 

Where  it  does  not  appear  what  construction  was 
given  to  the  state  statute,  this  .court  has  no  juris- 
diction. 

[No.  107.] 
Argued  Mar,  9, 187 J,     Decided  Mar.  tr,  18V.. 

IN  ERROR  to  the  Supreme  Court  of  the  State 
of  New  York. 

This  case  arose  upon  an  alternative  writ  of 
mandamus,  issued  out  of  the  Supreme  Court 
of  the  State  of  New  York,  in  Kings  County,  to 
compel  the  issue  of  a  certain  certificate  of  in- 
debtedness. 

Upon  the  return  thereto,  judgment  was  given 
for  the  respondent.  The  plaintiff  took  an  ap- 
peal to  the  Oeneral  Term  of  said  court,  and 
then  to  the  Court  of  Appeals  of  the  State,  said 
judgment  being  affirmed  by  each  court;  where- 
upon the  plaintiff  sued  out  this  writ  of  error. 

The  case  is  further  stated  bv  the  court. 

Mesers.  E.  0.  Benedict  taid,  Alvin  C.  Brad- 
ley* for  plaintiff  in  error: 

The  case  made  in  the  writ,  clearly  and  em- 
phatically called  in  question  the  validity  of  the 
authoritv  of  the  State  of  New  York  to  tax  the 
United  States  certificates  of  indebtedness  owned 
by  the  plaintiff  in  error — whereby  those  taxes 
were  legally  imposed,  assessed  and  collected 
and,  therefore,  the  plaintiff  was  entitled  to  have, 
and  it  was  the  defendant's  duty  to  issue,  the 
certificates  of  county  indebtedness  demanded. 
The  state  court,  by  denving  the  peremptory 
writ  and  giving  absolute  judgment  for  the  de- 
fendant, in  effect  decided  that  the  authority  so 
questioned  was  valid  and  the  tax  legal,  and 
that  the  plaintiff  in  error  was, consequently,  not 
entitled  to  receive,  nor  was  the  defendant 
bound  to  issue  to  it  the  certificates  demanded. 
The  case  is  not  distinguishable  from  the  Bank 
Tax  Cases,  2  Wall.,  200(69  U.  S..  XVII..  7»8), 
and  The  Bank  v.  Mayor,  7  Wall.,  16  (74  U. 
S.,  XIX.,  57). 

If  the  record  shows,  either  by  express  aver- 
ment or  by  clear  and  necessary  intendment, 
that  the  constitutional  provision  did  arise,  and 
that  the  court  could  not  have  reached  the  con- 
clusion and  judgment  it  did  reach,  without  ap 
plying  it  to  the  casein  hand,  then  the  jurisdic- 
tion of  this  court  attaches.  It  need  not  appear 
that  the  state  court  erred  in  its  judgment.  It 
is  sufficient  to  confer  jurisdiction,  that  the  ques- 
tion was  in  the  case,  and  that  the  court  by  it 
was  induced  to  make  the  judgment  it  did. 
Furman  v.  Niehal,  8  Wall.  .46  (75  U.  8..  XIX., 
870). 

In  truth,  the  record  in  the  case  now  at  bar 
presents  no  question  but  whether  certificates  of 
indebtedness  were  or  were  not  illegally  taxed 
in  the  State  of  New  York,  in  the  years  1868  and 
1864. 

That  certificates  of  indebtedness  issued  by 
the  CK)vernment  of  the  United  States  were  not 
taxable,  was  adjudged  by  this  court  in  both  of 
the  last  cases  cited,  and  the  matter  is  res  judi- 
cata. 

The  return  was  utterly  bad,  in  that  it  at- 
tempted to  put  in  issye  matter  of  iudicial 
cognizance — ^to  wit :  matters  of  judicial  decis- 
ion. No  question  more  frequently  arises  than 
whether  so  or  so  has  ever  been  decided. 

But  it  is  not  of  ten  that  courts  answer  that  ques- 
ts D.  8. 
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lioii  by  the  ioteryeotion  of  Juries.  Is  it  possi- 
ble to  state  matter  more  exclusfyely  within  ju- 
dicial oognizanoe  than  whether  it  had  ever  been 
Judicially  decided  that  United  States  certificate 
of  indebetedness  was  or  was  not  exempt  from 
taxation  T 

Mr,  P.  S*  Grooke*  for  defendant  in  error: 

There  does  not  appear  on  the  record: 

1.  "That  some  one  of  Uie  questions  stated 
in  the  26th  section  of  the  Judiciary  Act  of 
1789,  did  arise  in  the  court  below,  and, 

3.  That  a  dedsion  was  actually  made  there- 
on by  the  same  court,  in  the  manner  required 
by  the  section." 

If  both  of  these  do  not  appear  on  the  record, 
the  appellate  Jurisdiction  fails. 

1  Kent,  Com.,  827,  naU  e.,  Uth  ed. ;  QraM  ▼. 
auUit  nff  MiMowri,  4  Pet,  410;  OroteeUy.  Am' 
dell,  10  Pet.,  868;  Ohoteau  ▼.  Marguerite,  12 
Pet.,  607,  8.  P.;  Ocean  Ins,  Co,  ▼.  BMey,  18 
Pet.,  167,  8.  P. ;  Coone'  Leeeee  ▼.  Gallagher,  16 
Pet.,  18,  8.  P.;  Conk.Tr.,  4th ed.,  p.  84;  Arm- 
strong  v,  Tmuurer  Athene  Co,,  16  Pet.,  281. 

Specifying  cases  of  appeal  giving  Jurisdlc- 
ti<m. 

"It  must  be  entered  on  the  record  of  the 
proceedings  in  the  appellate  court,  in  cases 
where  the  record  shows  that  such  a  point  may 
have  arisen  and  been  decided,  that  it  was,  in 
fact,  raised  and  decided. 

And  tids  entry  must  appear  to  have  been 
made  by  order  of  the  court,  and  certified  by 
the  clerk,  as  a  part  of  the  record  in  the  state 
court." 

See,  to  the  like  effect:  Convmereial  Bank  of 
CineinnaiiT,  Buckingham* $ Exeeutore,  6  How., 
817;  Grand  Qulf  R.  R.  Co,  ▼.  MarehaU,  12 
How.,  l96;Chriil  Church  Y.Oo.of  Philadelphia, 
20  How.,  26(61  U.  S.,  XV.,  8^). 

"  Where  it  appears  from  the  record  that  the 
decision  of  the  state  court  turned  upon  the  con- 
siruction  of  the  state  law,  and  that  the  question 
of  its  yalidity  was  not  raised,  the  court  has  no 
jarisdiction.'^ 

Grand  QvjIfR,  R,  Co,  ▼.  MdrshaU,  12  How., 
166,  and  cases  cited  in  Conk.  Pr.,  4th  ed.,  84. 

Nothing  outside  the  record  can  be  taken  in 
conaideration. 

Walker  y,  ViUaeaeo,  6  Wall.,  124  (78  U.  8.. 
XYUL,  868):  Oil>$on  ▼.  Chateau,  8  Wall.,  814 
(76  U.  8.,  XIX.,  817);  Furman  y.  Niehd,  8 
Wall.,  44  (76  U.  8.,  XIX.,  870);  Worthy  y, 
Cammieeknure,  0  Wall.,  611  (76  U.  8.,  XIX.. 
506). 

It  does  appear  affirmatively  that  the  de- 
cision of  the  Supreme  Court  of  the  State  of 
New  York  was  not  made  against  the  rights  set 
up  by  the  party  under  the  Statute  of  the  United 
States. 

See  Feofle  ▼.  Gardiner,  48  Barb.,  608. 

The  decision  of  the  Supreme  Court  was  made 
on  a  question  of  pleading,  and  the  affirmance 
by  the  Court  of  Appeals  must  be  presumed  to 
have  been  made  on  ttie  same  around. 

Armetirong  ▼.  Athene  Co.,  16  Pet,  281. 

Where  a  party  claims  below,  wholly  in  yirt- 
ue  of  the  l%ws  of  a  State,  and  the  highest  court 
of  the  State  decides  that  under  these  laws  the 
claimant  has  no  case,  no  writ  of  error  lies. 

Worthm  ▼.  Oommiseionen,  9  Wall.,  611  (76 
U.S..  XIX.,  666). 

Where  a  state  law  is  valid,  and  the  only 
question  is  whether  it  has  been  correctly  con- 

8ae  11  Wall.  U.  S.,  Book  20, 


strued,  the  Supreme  Court  of  the  United  States 
has  no  jurisdiction. 

Gommereial  Bank  of  dneinnaH  y.  Bucking- 
ham'e  Bxeeutore,  6  How.,  817;  Congdan  y. Good- 
man,  2  Black,  674  (67  U.  S.,  XVlI.,  267). 

Error  does  not  lie  to  a  state  court  on  a  mere 
question  of  pleading  and  evidence. 

White  V.  Wright,  22  How.,  19  (68  U.  S., 
XVI.,  279). 

Mr,  Justice  Bradlejr  delivered  the  opinion 
of  the  court: 

A  state  statute  directed  a  county  treasurer  to 
give  certificates  of  indebtedness  to  any  bank  in 
the  county  for  the  amount  of  tax  paid  on  its 
investment  in  the  public  indebtedness  of  the 
United  States;  "which  taxes  have  been  Judi- 
cially decided  to  have  been  illegally  imposed 
and  collected."  To  an  alternative  mandamtM, 
to  compel  the  treasurer  to  give  such  certificate, 
he  answers  that  it  has  not  been  judicially  de- 
cided that  the  particular  tax  is  illem.  A  peremp» 
torv  mandamus  was  refused  by  the  state  court. 
Held,  that  although  this  court  has  since  de- 
cided the  tax  to  be  illegal,  yet,  as  it  did  not  ap- 
pear by  the  record  that  the  state  court  passed 
on  the' legality  or  illegality  of  the  tax,but  might 
have  decided  the  case  on  the  construction  of 
the  state  statute,  this  court  has  no  jurisdiction 
to  review  the  decision  of  the  state  court 

In  order  to  give  this  court  jurisdiction  by 
writ  of  error,  under  the  26th  section  of  the  Ju- 
diciary Act,  it  must  appear  by  the  record  (or 
certificate  of  the  state  court)  tliat  a  federal 
question  was  raised. 

This  case  is  brought  before  us  upon  a  writ  of 
error  to  the  Supreme  Court  of  the  State  of  New 
York,  under  the  26th  section  of  the  Judiciary 
Act,  or  rather,  under  the  Act  of  February  6, 
1867,  which  has  been  substituted  for  that  sec- 
tion. 

The  plaintiff  in  error  is  a  Corporation  of  the 
State  of  New  York,  doing  business  in  Brook- 
lyn and  was  assessed  for  the  taxes  of  1868  and 
1864,  upon  its  investments  in  United  States 
''certificates of  indebtedness,''  issued  pursuant 
to  the  Acts  of  Congress  passed  March  1  and  17, 
1862.  12  Stat,  at  L.,  862,  870.  These  taxes 
amounted  to  over  |8.000.  and  were  paid  into 
the  County  Treasurer's  office  of  Eines  County, 
in  December,  1868,  and  November,  1864.  They 
were  levied  under  an  Act  of  the  Legislature  of 
the  State  of  New  York,  passed  April  29,  1868, 
makine  all  banks  and  other  moneyed  corpora- 
tions luible  to  taxation,  on  a  valuation  equal  to 
the  amount  of  their  capital  stock  paid  in  and 
their  surplus  earnings  (less  ten  per  cent  of  such 
surplus).  Under  this  law  authority  was  claimed 
by  the  state  officers,  to  include  in  that  valuation 
the  investments  made  by  those  companies  in  the 
public  indebtedness  of  the  United  State8,includ- 
inff  the  national  bonds  or  stocks,certiflcates  of  in- 
debtedness and  all  other  national  securities. 
This  tax,  so  far  as  it  was  laid  on  the  valuation 
which  embraced  the  government  bonds  or  stocks 
was  judged  illegal  in  this  court  in  the  Bank  Tam 
case,  reported  2  Wall.,  200  [69  U.  S.  XVH., 
897].  which  was  decided  in  the  term  of  Decem- 
ber, 1864.  If  the  cases  then  brought  before  the 
government  embraced  certificates  of  indebted- 
ness as  well  as  government  bonds,  the  attention 
of  the  court  was  not  specially  directed  to  tliat 
fact,  and  the  opinion  does  not  notice  it. 
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After  ibis  decision  the  Logislature  of  New 
York,  on  the  6th  of  April,  18^,  passed  an  Act 
authorizing  and  directing  the  Board  of  Super- 
visors of  the  County  of  Kings,  to  levy  and  col- 
lect by  tax  the  several  sums  paid  in  said  county, 
by  the  several  incorporated  companies  in  said 
county,  in  the  years  186tf  and  1864,  for  taxes 
assessed  on  their  investments  in  the  public  in- 
debtedness of  the  United  States,  and  interest 
thereon/'  and  which  taxes  have  been  judi 
cially  decided  to  have  bei^n  illepUly  imposed 
and  collected,"  and  directing  Hie  treasurer  to 
refund  those  taxes  to  said  companies,  out  of 
said  moneys,  requiring  him  in  the  meantime 
to  issue  county  certificates  of  indebtedness  for 
the  respective  amounts,  on  receiving  a  certified 
copy  of  the  Act. 

The  plaintiff  in  error,  on  the  12th  of  May, 
1866.  demanded  of  the  County  Treasurer  (who 
had  received  a  copy  of  the  Act),  the  county 
certificate  of  indebtedness  to  which  it  was  sup- 
posed the  Act  entitled  it;  the  treasurer  declined 
to  give  it.  Thereupon,  the  plaintiff  in  error 
sued  out  of  the  Statesupreme  Court  an  alterna 
tive  mandamui,  calling  on  the  treasurer  to  show 
cause  for  such  refusal.  His  answer  to  the  writ 
was.  that  taxes  on  "  certificates  of  indebted- 
ness," had  not  been  judicially  decided  to  have 
been  illegHlly  imposed  or  collected  and,  there- 
fore, that  the  case  was  not  within  the  purview 
of  the  Act,  and  he  had  no  authority  to  usue  the 
certificates.  He  did  not  attempt  to  deny  that 
the  tax  was  illegal,  but  insisted  that  it  had 
not  been  judicially  declared  illegal.  This  an- 
swer was  filed  December  8, 1866,  oefore  our  de- 
cision in  the  case  of  The  Banks  v.  The  Mayor,  7 
Wall.,  16  [74  U.  S.,  57]  in  which  we  expressly 
decided  that  the  "  certificates  of  indebtedness'^' 
of  the  government  were  exempt  from  taxation. 

Upon  this  alternative  mandamus,  and  the 
answer  thereto,  the  case  went  up  to  the  Supreme 
Court  and  the  Court  of  Appeals,  which  con- 
curred in  refusing  to  issue  a  peremptory  man- 
damus. The  opinion  of  the  Supreme  Court  is 
l)ef  ore  us,  and  places  the  case  upon  the  ground 
that  these  "  certificates  of  indebtedness  were 
not  exempt  from  taxation.  But  no  opinion  of 
the  Court  of  Appeals  seems  to  have  been  writ- 
ten. At  least  none  appears;  and  we  cannot 
tell  on  what  ground  that  court  placed  its  decis- 
ion. And,  indeed,  it  ought  to  appear  from  the 
record,  and  not  from  any  opinion  of  the  court, 
that  a  federal  question  was  raised  in  onler  to 
give  this  court  jurisdiction  of  the  case.  For  all 
that  appears  from  the  record,  the  dedsion  of 
the  Court  of  Appeals  may  have  been  passed 
simply  on  its  construction  of  the  state  statute. 
It  may  have  been  placed  on  the  ground  that 
that  statute  only  applied  to  cases  *'in  which 
the  taxes  had  been  judicially  decided  to  have 
been  illegally  imposed  and  collected,"  and  that 
up  to  that  time  the  taxation  of  certificates  of 
indebtedness  had  not  been  judicially  decided  to 
be  illegal.  If  it  were  placed  on  this  ground — 
and,  so  far  as  the  record  goes,  wm  constat  that 
it  was  not — that  would  have  been  a  decision  of 
the  case  upon  a  construction  of  the  State  Act 
of  1866.  Now,  we  have  repeatedly  held  that 
the  construction  of  state  statutes  belongs  to  the 
state  courts,  and  is  not  a  federal  question  which 
we  can  revise  in  a  writ  of  error  to  a  state  court. 
It  is  true,  if  the  state  court  gives  such  a  con- 
sir  uc  lion  to  a  state  statute  as  to  make  it  conflict 
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with  the  Constitution  or  laws  of  the  United 
States,  and  sustains  its  validity  after  giving  it 
such  construction,  and  thereby  deprives  a  party 
of  his  rights  under  the  said  Constitution  or  laws, 
then  a  federal  question  is  raised,  and  we  can 
review  the  decision  on  the  point  of  the  validity 
of  the  statute.  Bat  in  this  case  it  does  not  ap- 
pear what  construction  was  given  to  the  state 
statute.  All  that  can  certainly  be  gathered 
from  the  record  is,  that  the  state  statute,  in  the 
opinion  of  the  Court  of  Appeals,  did  not  oblige 
the  County  Treasurer  to  iasue  county  certificates 
to  the  plaintiffs  in  this  particular  case.  For 
aught  that  appears,  the  court  may  have  regarded 
the  statute  as  only  furnishing  a  remedy  for  cases 
expressly  adjudicated  upon.  Such  a  construc- 
tion of  the  statute  is  not  without  plausibility, 
and  was  insisted  upon  by  the  treasurer  in  his 
answer  to  the  alternative  writ. 

Had  the  state  courts  decided  against  the  right 
of  the  plaintiffs,  and  had  it  so  appeared  by  the 
record,  the  jurisdiction  of  this  court  would 
have  attached  to  the  case.  But  that  does  not 
appear.  It  only  appears  that  they  have  de- 
cided that  the  plaintiff  has  no  remedy  under 
this  statute.  Its  right  to  recover  the  illegal  tax 
is  undisputed,  but  not  to  recover  it  in  this  way. 

We  are  referred  to  the  case  of  The  Banks  v. 
The  Mayor.  7  Wall.,  16  [74  U.  8.,  XIX.,  67], 
where  it  was  decided,  under  another  Act  of  the 
New  York  Legislature,  that  a  mandamus  in  a 
somewhat  simflar  case  was  wrongfully  withheld. 
It  appears  that  a  few  days  after  the  passage  of 
the  Act  relating  to  King's  County,  on  which 
the  present  case  arises,  the  Legislature  passed 
a  like  Act  relating  to  the  City  of  New  York,  but 
without  the  descriptive  words,  relating  to  a  ju- 
dicial decision,  which  are  relied  on  in  this  case. 
A  mandamus  to  compel  the  issue  of  city  bonds 
for  the  amount  of  the  illegal  taxes  was  applied 
for  and  refused.  But  that  case  was  placed, 
both  in  the  state  courts  and  in  this  court,  solely 
on  the  ground  of  the  illegality  of  the  tax.  No 
question  respecting  the  construction  of  the 
state  statute  was  raised,  either  by  the  record  or 
the  argument.  Being  satisfied,  in  that  case, 
that  the  tax  was  illegal,  and  that  the  mandam^is 
ought  to  have  been  granted,  we  felt  bound  to 
reverse  the  judgment  of  the  state  court;  and 
nothing  in  Uie  present  opinion  is  intended  to 
call  that  decision  in  question. 

The  writ  of  error  in  this  ease  must  be  dismissed, 

ated-18  Wall.,  263 ;  15  Wall.,  642 ;  95  U.  8.,  600. 


THE  STEAMSHIP  FANNIE,  Thk  Balti- 
more AND  Savannah  Steamship  Compakt, 

Claimant,  ^j9p(.,  ' 

«. 
THE  SCHOONER  ELLEN  FORRESTER. 

Daniel  Allen  bt  al.,  Claimants. 

(See  S.  C,  '*The  Fannie"  U  WaU..  S88-243J 

Rules  of  nattgcUton-^-duty  of  steamer  meeting 
sailing  f)essei — lookout. 

Where  a  schooner  and  steamer  are  approachlofir 
each  other,  the  steamer  is  bound  to  keep  out  of  the 

Note. ~CoUi«ion  ;  rigJUs  of  steam  and  sailing  tx»-> 
selaioUh  reference  to  each  other,  and  in  passing  anti 
meeting.  See  note  to  St.  John  v.  Paine,  61  V,  8.  (10 
How.),  567. 

Rvles  for  avoiding  coUlsion;  steamer  meetina 
steamer.  See  m)tc  to  WUUamBon  v.  Barrett.  54  u. 
S.  (13  How.),  101. 
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way  of  the  schooner,  and  to  allow  her  a  free  and 
uoobstructed  paasage. 

The  duty  of  the  schooner  is  to  keep  on  her  course. 

Whether  the  lookout  on  the  schooner  was  suffi- 
cient, can  make  no  difference,  where  the  want  of  a 
proper  lookout  did  not  contribute  to  the  disaster. 

[No.  106.1 
Argued  Mar.  8, 1871,      Decided  Mar,  S7,  1871. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Districl  of  Maryland. 

The  libel  in  this  case  was  filed  in  the  District 
Court  of  the  United  States  for  the  District  of 
Maryland^by  the  defendants  in  error,  to  recover 
damages  resulting  from  a  certain  collision.  A 
decree  having  been  entered  in  favor  of  the  libel- 
anlB,  the  claimants  of  the  steamer  Fannie  took 
an  appeal  to  the  ciicuit  court,  by  which  the  said 
decree  was  reversed,  and  the  decree  entered  in 
favor  of  the  claimants  of  the  steamship  Fannie: 
whereupon  the  libelants  took  an  appeal  to  this 
court. 

The  case  is  stated  by  the  court. 

Met»r$.  A.  Sterrett  Ridgeley  and  R. 
Johnson,  for  appellants. 

Mr.  JEL  H.  Stockbridge*  for  appellees. 

Mr.  Justice  Strong  delivered  the  opinion  of 
the  court: 

This  is  a  case  of  collision  between  the 
schooner  Ellen  Forrester  and  the  steamship 
Fannie. 

The  substantial  facts,  as  they  are  made  to  ap- 
pear by  the  evidence,  are  theee:  On  the  morn- 
ing of  the  28th  of  April,  1868,  the  schooner,  a 
vebsel  of  sixty- nine  tons  burden,  laden  with  one 
hundred  tons  of  pig  iron,  was  pnx^eding  down 
the  Chesapeake  Bay  from  Baltimore,  toward 
the  capes,  on  her  voyage  to  Providence,  Rhode 
Island.  The  wind  was  fair,  blowing  from  the 
northeast,  and  the  course  of  the  schooner  was 
south  by  east  one  half  east.  Her  speed  was 
about  seven  knots  an  hour.  She  was  in  good 
condition,  and  her  lights  were  displayed  as  re- 
quired by  law. 

At  the  same  time  the  steamer  Fannie,  on  her 
voyajge  from  Savannah  to  Baltimore,  was  pro- 
cetrding  up  the  bay  at  a  speed  of  about  nine 
knots  an  hour,  her  general  course  being  north 
by  west.  The  two  vessels  were  thus  approach- 
ing each  other  on  nearly  parallel  lines,  with  a 
difference  of  half  a  point  in  their  courses.  The 
btiuoier's  lights  were  all  in  their  proper  places, 
and  fully  displayed.  Aboutopposite  point  Look- 
out, where  the  bay  \&  twelve  miles  wide,  and 
where  there  are  six  miles  in  width  of  clear  deep 
water,  nearly  in  the  middle  of  the  bay,  the  ves- 
sels encountered  each  other  head  on,  the  bow 
of  the  steamer  striking  the  bows  of  the  schooner. 
The  effect  of  the  collision  was  to  break  in 
the  bow  of  the  schooner  and  cause  her  to  sink 
ui  from  live  to  ten  minutes.  The  steamer  passed 
ou  wjiiiuut  stopping  or  slackening  her  speed,  or 
olli-ring  assistance,  but  continued  on  her  course 
to  l^lUmore,  where  she  made  no  report  of  the 
encounter. 

From  this  statement  of  the  leading  facts,  none 
of  which  are  controverted,  it  is  very  obvious 
tiiere  can  be  no  excuse  for  the  collision.  There 
was  ample  sea  room  for  the  movement  of  both 
vessein .  the  lights  of  both  were  well  displayed, 
and  there  was  no  fog  or  stress  of  weather. 
Plainly,  one  or  both  of  the  vessels  was  griev- 
ously in  fault.  The  district  court,  after  con- 
uderiog  the  evidence,  held  that  the  fault  was 
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chargeable  to  the  steamer  alone,  and  condemned 
her  to  pay  to  the  owners  of  the  schooner  $10,- 
366,  and  the  circuit  court,  on  appeal,  made  a 
similar  decree. 

In  this  court  there  has  been  no  controversy 
respecting  the  law  applicable  to  the  case.  The 
efforts  of  the  appellants  have  been  directed  al- 
most exclusively  to  an  elaborate  criticism  of  the 
evidence,  in  the  hope  of  convincing  us  that  both 
the  district  and  circuit  courts  were  mistaken, 
and  that  the  schooner  was  in  fault.  We  are  not, 
however,  thus  convinced. 

The  duties  of  vessels  approaching  each  other, 
as  these  vessels  were,are  too  well  defined  to  need 
more  than  a  simple  statement.  The  steamer  was 
bound  to  keep  out  of  the  way  of  the  schooner, 
and  to  allow  her  a  free  and  unobstructed  pas- 
sage. Whatever  was  necessary  for  this,  it  was 
her  duty  to  do,  and  whatever  obstructed  or  en- 
dangered the  schooner  in  her  course  it  was  the 
duty  of  thesteamer  to  avoid.  There  was  but  a  sin- 
gle obligation  resting  on  the  schooner.  It  was 
passive  rather  than  active,  the  duty  to  keep  on 
her  couise.  If,  therefore,  the  schooner  did  not 
change  her  course,  so  as  to  embu'rass  the 
steamer  and  render  it  impossible  or  at  least  dif- 
ficult for  her  to  avoid  a  collision,  there  can  be 
no  doubt  that  the  steamer  alone  is  answerable 
for  the  damages.  In  reference  to  this  we  have 
carefully  examined  the  evidence.  It  is  to  be 
found  m  the  testimony  of  the  mate  and  a  sea- 
man of  The  Ellen  Forrester,  who  composed  the 
watch  at  the  time  of  the  collision,  and  in  the 
testimony  of  the  mate  and  two  seamen  of  the 
steamer.  Both  the  mate  and  the  wheelsman  of 
the  schooner  state  positively  that  there  was  no 
chan£;e  in  her  course  from  the  time  the  captain 
left  the  deck  (twelve  o'clock)  until  the  collision 
took  place.  When  the  watch  of  the  mate  com- 
menced, the  course  of  the  vessel  was  south  by 
east  one  half  east.  The  witnesses  on  both  sides 
agree  that  this  was  the  rif^ht  course  to  pursue  in 
sailing  down  the  bay.  Byrant,  the  man  at  the 
wheel,  was  in  a  position  to  know  whether  the 
course  was  changed,  and  he  could  not  be  mis- 
taken. It  is  not  to  be  presumed  that  he  changed 
the  course  of  the  vessel  without  orders.  And 
the  mate  must  know  whether  he  gave  any  or- 
ders to  port  or  starboard  the  wheel.  The  testi- 
mony of  these  witnesses,  therefore,  is  not  a 
mere  statement  of  an  inference  drawn  from  ap- 
pearances. It  is  direct  and  positive,  and  both  of 
them  state  that  the  course  of  the  schooner  con- 
tinued unchanged  from  the  time  the  captain  left 
the  deck.  In  addition  to  this  is  the  improbability 
of  any  change.  The  course  south  by  east  one 
half  east  was  the  right  course  to  be  pursued  in 
passing  down  the  bay  and  out  of  the  capes. 
Any  deviation  from  it  would  have  retarded  the 
vovage.  Either  lufiSnginto  the  wind,  or  falling 
off,  would  have  been  a  departure  from  the 
proper  course.  And  there  was  nothing  to  in- 
duce it.  The  wind  was  fair,  and  the  schooner 
was  nearly  midway  in  the  bay,  with  abundant 
sea  room  on  each  quarter.  There  was  no  motive 
for  a  change  of  course,  therefore,  but  every  rea- 
son for  holding  on. 

In  opposition  to  this  wc  have  the  testimony 
of  Billups,  the  mate,  and  two  seamen  of  the 
steamer.  They  infer  from  their  observation  of 
the  schooner's  liehts  that  she  changed  her 
course  twice,flrst  uifilng  into  the  wind,  aod  then 
immediately  bearing  away  to  the  westward.  At 
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best  this  is  not  the  most  satisfabtonr  evidence, 
for  it  is  liable  to  double  mistake;  mistake  of  the 
facts,  and  mistake  of  the  inferences  deduced 
from  the  facts.  Thus  it  was  said  in  the  case  of 
The  Steamboat  Neptune,  Olcott,  496:  "  What  a 
witness  asserts  he  did,  or  did  not  do,  on  his  own 
vessel  at  the  time,  isgenerallv  more  satisfactory 
evidence  of  the  facts  than  the  opinion  and  be- 
lief of  a  dozen  others  formed  from  what  they 
supposed  they  saw  or  heard  on  another  vessel. 
But  the  testimony  is  subject  to  more  serious  ob- 
jections. It  is  confused,  contradictory,  and  in- 
herently improbable.  Bome  of  it  wears  the  ap- 
pearance of  being  uncandid.  The  schooner's 
lights  were  seen  from  the  steamer  when  the  ves- 
sels were  three  or  four  miles  apart,  apparently 
one  point  off  the  steamer's  port  bow.  Billups, 
the  steamer's  mate,  states  that  he  saw  the  red 
light.  He  leaves  it  to  be  inferred  that  he  saw 
the  red  light  only.  Yet  if  the  vessels  were  sail- 
ing on  the  courses  which  it  is  not  denied  they 
were  at  the  time,  with  only  a  half  point  differ- 
ence between  them,  the  green  light  of  the 
schooner  must  have  been  as  plainly  visible  to 
those  on  the  steamer  as  was  her  red  light.  Bil- 
lups says,  that  a  few  seconds  afterwards  he  or- 
dered the  helm  a- port.  But  the  man  at  the 
wheel  testifies  that  the  vessels  were  pretty  dose 
together  when  the  order  to  port  was  given,  and 
that,  after  porting,  the  steamer  hardly  ran  fifty 
yards  before  an  order  was  given  to  starboard, 
followed  by  a  second  order  to  port,  before  the 
steamer  had  run  to  port  twenty  yards.  The  col- 
lision then  immediately  followed.  In  these  par- 
ticulars the  testimony  of  the  lookout  on  the 
steamer  is  substantially  the  same.  Comparing 
it  with  the  account  these  witnesses  ffive  of  the 
movements  of  the  schooner,  the  unreliability  of 
their  impressions  becomes  manifest.  It  is  clear 
that  the  first  order  to  port,  if  given  at  all,  was 
not  given  until  the  vessels  were  close  together. 
The  course  of  the  steamer,  after  she  passed  the 
light-boat  off  Smith's  Point,  was  north  by  west. 
That  carried  her  across  the  course  of  the 
schooner,  which  was,  as  we  have  seen,  south  by 
east  one  half  east,  and  that  accounts  for  the  ap- 
pearance of  the  schooner's  green  light,  and  for 
the  impression  of  the  mate  Uiat  she  was  sailing 
across  the  bow  of  the  steamer,  having  changed 
her  course.  It  must  have  been  then  that  the  or- 
der to  port  was  dven.  followed  almost  imme- 
diately by  an  order  to  starboard,  and  a  second 
order  to  port.  All  this  is  perfectly  consistent 
with  the  testimony  of  the  witnesses  for  the  ap- 
pellees that  there  was  no  change  in  the  course 
of  the  schooner.  The  account  given  by  the  ap- 
pellant's witnesses  is  very  improbable.  Thev  say 
the  schooner  luffed  across  the  steamer's  bow, 
and  sailed  on  her  changed  course  not  more  than 
fifty  yards  before  she  fell  off  again  to  the  west- 
ward. Billups  swears  that  when  she  thus  headed 
across  the  steamer's  bow,  she  was  "  some  feet " 
distant,  or,  as  he  afterwards  defined,  from 
seventy-five  to  a  hundred  feet.  It  was  after  this 
he  ordered  the  helm  to  starboard  and  to  port. 
He  did  not  slacken  the  speed  of  the  steamer,  or 
order  the  engine  reversed.  The  changes  de- 
scribed by  him  in  the  course  of  the  vessels  could 
not  have  been  made  in  such  rapid  succession  as 
is  stated  by  the  appellant's  witnesses.  The 
schooner  could  not  have  luffed  up  into  the  wind, 
sailed  fifty  yards  on  her  new  course,  and  then 
borne  away  to  the  westward,  while  the  steamer 
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with  unslacked  speed  was  moving  seventy-five 
or  a  hundred  feet.  No  wonder,  therefore,  both 
the  courts  below  held  the  steamer  solely  in  fault. 
The  evidence  was  wholly  insufficient  to  justify 
the  belief  that  the  schooner  did  not  keep  on  her 
course  as  the  rules  of  navigation  require. 

We  do  not  think  it  worth  while  to  discuss 
the  question  whether  the  lookout  on  the 
schooner  was  sufficient  If  it  was  not,  it  can 
make  no  difference,  for  the  want  of  a  proper 
lookout  did  not  contribute  to  the  disaster.  If 
the  schooner  held  her  course,  it  was  all  that  the 
steamer  had  a  right  to  require  and,  whether 
she  had  a  proper  lookout  or  not, it  washer  duty 
to  do  predsely  what  she  did. 

The  decree  of  the  dreuU  Court  it  affirmed, 
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THE  STATE  OP  MISSOURI,  Complainant, 
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THE  STATE  OF  KENTUCKY. 

(See  8.  C,  U  Wall.,  385-411.) 

Middle  of  Mississippi  Rir>er  it  boundary  between 
Missouri  and  Kentucky —  Wo{f  Island  belongs 
to  Keritucky — change  in  channel  of  such  river 
does  not  change  original  boundary — early  mapn 
as  evidence. 

By  the  Troaty  between  Pranoe,  Spain  and  En- 
ffland,  in  February,  1763  the  middle  of  the  River 
Mlssiflsippl  was  the  boundary  between  the  British 
and  the  French  territories,  and  became  the  bound- 
ary between  Miasouri  and  Kentucky,  when  the 
former  State  was  admitted  into  the  Union  in  1880. 

If  Wolf  Island,  in  1763,  or  in  1890,  or  at  any  inter- 
mediate period  between  these  dates,  was  east  of 
this  line,  the  Jurisdiction  of  Kentucky  rightfully 
attached  to  it. 

If  the  river  has  subsequently  turned  its  oourae, 
and  now  runs  east  of  the  island,  the  boundary  be- 
tween the  States  remains  as  before  and  the  island 
does  not.  In  consequence  of  this  action  of  the  water, 
chau^e  its  owner. 

The  maps  of  the  early  explorers  of  the  river  and 
the  reports  of  travelers  are  mere  hearsay  evidence 
of  little  value,  if  such  evidence  differs  from  that  of 
Uvinff  witnesses,  based  on  facts. 

This  court  holds,  on  full  consideration  of  all  the 
evidence  in  the  case,  that  the  State  of  Missouri  has 
no  Just  claim  to  the  possession  of  Wolf  Island. 

[No.  2  Orig.] 
Argued  Jan,  S6,  £6,  f  7,  SO,  SI,  i^.  i  «»d  ^. 
1871,    Decided  Mc^,  £7,  1871", 

BILL  in  Equity. 
The  bill  in  this  case  was  filed  Inthiscourt  by 
the  complainant,  to  obtain  possession,  jurisdic- 
tion and  sovereignty  over  a  certain  island  in  the 
Mississippi  River. 

The  case  is  fully  stated  in  the  opinion  of  the 
court. 

Messrs.  M.  Blair,  F.  A.  Dick,  R.  A, 
Hatcher,  J,  W.  NoeU,  8.  H.  Boyd  and  E.  Cos- 
selbury,  for  complainant: 

The  Treaty  between  the  United  States  and 
France,  of  April  30,  1803,  ceding  Louisiuia  to 
the  United  States,  does  not  define  the  bound* 
aries,  but  says  "the  Province  of  Louisiana, 
with  the  same  extent  that  it  now  has  in  the 
hands  of  Spain,  and  that  it  had  when  France 
possessed  it."    9  Stat.,  202. 

The  Treaty  of  the  United  States  with  Spain, 
of  Oct.  27,  1795,  art  4.  says  the  western  bound* 
ary  of  the  United  States,  which  separates  it 
from  the  Spanish  Colony  of  Louisiana,  '*  is  ia 
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bed  of  the  Rirei 


B— Toner'»  Point,  now  washed  away. 

F-Chalk  Bank  Bluff. 

O — Oround  below  ohalk  banks  waBhed  off. 

H— East  aide  of  the  Island  washed  awa;. 

I— AcoretloDB  on  west  Bide  of  Island,  with  yountr 

timber  2S  to  80  rears  old. 
E-Hlgh  bluffs. 
L— RRnge  of  hills. 

The  Congress  of  the  United  Bl&tes,  in  admit- 
ting UlRSOuri  Into  the  Union,  understanda  this 
IsnKuafe  aa  meanioK  "in  the  middle  of  the 
main  channel  of  the  river." 

By  the  middle  of  the  channel  is  meant  the 
thread  of  the  stream,  or  jUum  aqua;  that  is. 
"  the  middle  line  between  the  shorea  upon  each 
side,  without  regard  to  the  channel  or  lowest 
and  deepest  port  of  the  stream.  And  in  ascer- 
taining the  shores  or  water  lines  on  each  side  to 
measure.  It  will  be  proper  to  flnd  what  these 
lines  are  when  the  wal«r  U  in  its  natural  and 
ordinary  atace,  at  a  medium  hei^^ht.  neither 
swollen  bj  freshets,  nor  shrunk  by  droueht." 
Ang.  Wat.,  sec.  10,  p.  IB,  noU  %,  ed.  of  1869. 

The  constant  chanses  which  are  taking  place 
Id  the  bed  of  a  river  oj  the  operation  of  natural 
causes,  such  aa  the  formation  of  sand  bare,  or 
eicavations  caused  by  accumulation  of  water  in 
times  of  Sood,  would,  if  any  attempt  were  made 
to  fli  and  settle  the  rights  of  ipartles.  according 
to  the  quantity  of  water  which  flowed  nearer 
one  shore  than  to  the  other,  leave  them  in  a 
state  of  constant  contusion  and  uncertainty. 
Ang.  Wat.,  sec.  101,  a,  p.  116. 
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Lettee  v.  Anthony,  1 
Wheat.,  874. 

In  this  case  the  defendant's  witnesses  gener- 
ally say,  that  it  is  only  a  question  of  time  as  to 
the  fllling  up  of  the  western  channel.  If  so,  on 
the  principle  above  declared.  Wolf  Island  would 
then  become  part  of  Missouri, 

Id  the  case  of  AJahama  v.  Oeorgia,  23  How. , 
e05,  515  (84  U.  S.,  XVI.,  656.  560),  this  oourl 
define  the  bed  of  a  river  to  be  "  that  portion  of 
its  soil  which  ia  alternately  covered  and  left 
bare,  as  there  maybe  an  increase  or  diminution 
in  the  supply  of  water,  and  which  la  adequate 
to  contain  it  at  its  average  and  mean  stage  dur- 
ing the  entire  year,  without  reference  to  the  ex- 
traordinary freshets  of  the  winter  or  spring,  pr 
the  extreme  droughts  of  the  summer  or  autumn. " 

Meart.  Oarrett  DbtIb,  Henrj  St»n> 
bftrT-,  R.  Johttton  and  J.  J.  Criltenden,  for 
respondent: 

Article  7  of  the  Treaty  between  France, 
Spain  and  England,  of  dale  Feb.  10.  1763,  is 
in  these  words;  "  In  order  to  establish  peace  on 
solid  and  durable  foundations,  and  to  remove 
forever  all  aubiecte  of  dispute  with  re^rd  to  the 
limits  of  the  British  and  French  lerriloriea  on 
the  Continent  of  North  America,  it  is  agreed, 
that  for  the  future,  the  conflues  between  His 
Britannic  Majesty  and  his  Moat  Christian  Maj- 
esty, in  that  part  of  the  world,  shall  be  fixed  ir- 
revocably by  a  line  drawn  along  the  middle  of 


Iberville,   and  from   thence   by  a  line  drawn 
along  the  middle  of  the  river."  etc. 

Article  4  of  the  Treaty  between  Bpain  sod 
the  United  Stales,  of  dale  October  30. 1796,  con- 
I^DS  these  words:  "  It  is  likewise  agreed  that 
the  western  boundary  of  the  United  StAtes, 
which  separates  them  from  the  Spanish  Colony 
of  Louisiana,  ia  the  middle  of  the  channel  or  the 
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bed  of  the  Hiver  Mississippi,  from  the  northern 
boundary  of  the  said  States  to  the  completion  of 
the  thirty-first  degree  of  latitude,  north  of  the 
equator,    etc. 

The  Treaty  of  Oct.  1,  1800,  between  Spain 
and  France,  nas  this  provision:  "  His  Catholic 
Majesty  promises  and  agrees  to  restore  to  the 
French  Kepublic,  six  months  after  the  full  and 
entire  execution  of  the  above  mentioned  condi- 
tions and  stipulations  concerning  His  Royal 
Highness,  the  Duke  of  Parma,  the  Colony  or 
Province  of  Louisiana,  with  the  same  extension 
which  it  actually  has  in  the  possession  of  Spain, 
and  which  it  had  when  possessed  by  France, 
and  such  as  it  ought  to  be  by  virtue  of  the  vari- 
ous treaties  made  since,  between  His  Catholic 
Majesty  and  other  States." 

In  the  Treaty  between  France  and  the  United 
States,  the  preceding  provision  of  the  Treaty 
between  France  and  Sp&in  is  set  forth  at  length, 
and  is  followed  by  this  stipulation:  "  And 
whereas,  in  pursuance  of  said  Treaty,  and  par- 
ticularly of  the  8d  article,  the  French  Repub- 
lic has  an  incontestable  right  to  the  dominion 
and  to  the  possession  of  the  territory,  the  First 
Consul  of  the  French  Republic,  desiring  to  give 
to  the  United  States  a  strong  proof  of  his  friend- 
ship, doeth  hereby  cede  to  the  United  States,  in 
the  name  of  the  French  Republic,  forever  and 
in  full  sovereignty,  the  said  territory,  with  all 
its  rights  and  appurtenances,  as  fully  and  in  the 
same  manner  as  they  have  been  acquired  by  the 
French  Republic,  in  virtue  of  the  above  men- 
tioned Treaty  concluded  with  His  Catholic 
Majesty." 

The  Mississippi  River,  above  the  parallel  of 
86°  80',  was  always  the  unquestionable  bound- 
ary between  Louisiana  and  Virginia,  both  as  a 
colony  and  as  a  State,  until  the  formation  of 
the  State  of  Kentucky,  and  then  between  Ken- 
tucky and  Louisiana;  and  the  Treaties  before 
quoted  from,  recognize  that  boundary.  But 
the  right  and  possession  of  Virginia  to  the 
country  east  of,  and  to  the  middle  of  the  Mis- 
sissippi River,  was  prior  to  those  Treaties. 

Virginia  was  discovered  and  taken  possession 
of  by  the  English,  in  1607--8. 

By  the  definitive  Treaty  between  Great  Brit- 
ian  and  the  United  States,  in  which  their  sov 
ereignty  and  independence  are  recognized,  a 
portion  of  their  boundary  is  set  forth  in  this 
language:  "thence  along  a  line  to  be  drawn 
alone;  the  middle  of  the  said  Mississippi  River, 
untilit  shall  intersect  the  northernmost  part  of 
the  thirty-first  degree  of  north  latitude,"  etc. 

The  bloundary  of  Virginia,  as  described  in  her 
charter,  was  not  clearly  defined,  but  always,  as 
a  colony  and  a  State,  her  territory  and  posses- 
sion west  was  to  the  Mississippi  River,  and 
along  that  river,  from  the  mouth  of  the  Ohio 
River  to  its  intersection  with  the  parallel  of  80' 
80'  north  latitude. 

The  ri^ht  and  possession  of  Virginia  to  that 
section  of  the  Mississippi  and  the  country  east 
of  it,  was  prior  to  the  discovery  of  Louisiana 
by  the  French.  The  ancient  right  and  posses- 
sion of  Virginia  passed  to  and  continued  in 
Kentucky. 

In  1820  Missouri  became  a  State  by  a  de- 
scriptive boundary,  from  which  I  make  this  ex- 
tract: **  Thence  due  east  to  the  middle  of  the 
main  channel  of  the  Mississippi  River;  thence 
down,  and  following  the  course  of  the  Miasis- 
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sippi  River,  in  the  middle  of  the  main  channel 
thereof,  to  the  place  of  the  beginning." 

Missouri  must  recover  upon  the  strength  of 
her  right,  the  evidence  in  the  case  must  estab- 
lish it,  and  she  is  not  entitled  to  the  judgment 
of  the  court,  unless  the  record  shows  esuSi  and 
all  these  propositions  to  be  true:  (1)  That  the 
middle  of  the  main  channel  of  the  Mississippi 
River,  in  1820,  when  Missouri  became  a  State, 
was  east  of  Wolf  Island.  (2)  That,  in  1762.  when 
Louisiana  was  ceded  by  France  to  Spain,  the 
middle  of  the  main  channel  of  the  Mississippi 
River  was  east  of  Wolf  Island.  (8)  That,  during 
the  long  period  that  Virginia,  first  a  Colony  and 
and  then  a  State,  owned  and  held  possession  of 
the  country  east  and  up  to  the  Mississippi  River, 
the  middle  of  the  main  channel  of  that  river 
was  east  of  Wolf  Island.  We  maintain  that 
the  record  does  not  show  the  truth  of  all  these 
propositions,  or  any  one  of  them,  and  that 
neither  of  them  is  true  in  fact. 

Mr.  Justice  Davis  delivered  the  opinion  of 
the  court: 

The  purpose  of  this  bill  is,  to  ascertain  and 
establish  by  a  decree  of  this  court,  the  boundary 
between  the  States  of  Missouri  and  Kentucky, 
at  a  point  on  the  Mississippi  River  known  as 
Wolf  Island,  which  is  about  twenty  miles  below 
the  mouth  of  the  Ohio.    The  State  of  Missouri 
insists  that  the  island  is  a  part  of  her  territory, 
while  the  State  of  Kentucky  asserts  the  con- 
trary.     The  bill  alleges  that  both  States  a 
bounded  at  that  point  by  the  main  channel 
the  river,  and  that  the  island,  at  the  time  t|he 
boundaries  were  fixed,  was  and  is  on  the  Mb- 
souri  side  of  the  channel.  I 

The  answer  states  that  Kentucky,  formed  «il 
of  territory  originally  embraced  within  Ae 
State  of  Virginia,  was  admitted  into  the  Uniloa 
on  the  first  day  of  June,  1792,  and  that  she  lliis 
always  claimed  her  boundary  on  the  Misw- 
sippi,  to  the  middle  of  the  river  as  Wolf  Islanl 
to  be  within  her  -jurisdiction  and  limits,  as  He 
rived  from  Virginia.  And  it  denies  that  Bbe 
island  belongs  to  Missouri,  or  that  the  mKo 
channel  was  on  the  eastern  side  of  it,  when  mk 
boundaries  of  the  Stale  were  fixed.  I 

It  is  unnecessary,  for  the  purposes  of  this  swi 
to  consider  whether,  on  general  principles.  Kj 
middle  of  the  channel  of  a  navigable  river  whlkt 
divides  coterminous  States,  is  not  tne  xMpt 
l)oundary  between  them,  in  the  absence  of  mn.- 
press  agreement  to  the  contary,  because  mfnt 
Treaty  between  France.  Spain  andEnglandH.is 
February,  1763,  stipulated  that  the  middlArf 
the  River  Miasissippi  should  be  the  boundnrT 
between  the  British  and  the  French  territcBk* 
on  the  Continent  of  North  America.  And  H^« 
line,  established  by  the  only  sovereign  powpHssi 
the  time  interested  in  the  subject,  has  remaHsri 
ever  since  as  they  settled  it.  It  was  re^bif 
nized  by  the  Treaty  of  Peace  with  Great  Br  Kti^ 
of  1783,  and  by  different  treaties  since  then  Hi^ 
last  of  which  resulted  in  the  acquisition  ofVil:' 
territory  of  Louisiana  (embracing  thecoujucr. 
west  of  the  Mississippi)  by  the  UhtTS^*^^at^L^ 
1803.  The  boundaries  of  Missouri,  when 
was  admitted  into  the  Union  as  a  State  in  \ 
were  fixed  on  this  basis,  as  were  those  of  Aij 
sas  in  1886.  3  Stat,  at  L. ,  545 ;  6  Stat,  at  L. ,  ^t  v 
And  Kentucky  succeeded,  in  1792  (1  Stat  ^B^ 
189),  to  the  ancient  right  and  possession  ofVf '• 
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ginift,  which  extended»hy  virtue  of  thefle  treaties, 
to  the  middle  of  the  bed  of  the  MissiBsippi 
Riyer.  It  follows,  therefore,  that  if  Wolf 
Island,  in  1763,  or  in  1820,  or  at  any  intermedi- 
ate period  between  these  dates,  was  east  of  this 
line,  the  jurisdictioa  of  Kentucky  rightfully 
attached  to  it.  If  the  river  has  subsequently 
turned  its  course,  and  now  runs  east  of  the 
island,  the  tUUut  of  the  parties  to  this  contro- 
versy is  not  altered  by  it,  for  the  channel  which 
the  river  abandoned  remains,  as  before,  the 
boundary  between  the  States,  and  the  island 
does  not.  in  consequence  of  this  action  of  the 
water,  change  its  owner.  Ueffter,  p.  148,  sec. 
66;  Caratheodery  Du  Droit  Inter.,  p.  62. 

That  Virginia  claim^  the  ownership  os 
the  island  as  early  as  17^  is  very  certain,  for 
at  that  date  the  arable  land  on  it  was  entered  in 
the  proper  office  of  Virginia  as  vacant  land  lyin^ 
within  the  territorial  limits  of  the  State,  af 
though  it  seems  the  entry  was  never  surveyed 
or  carried  into  a  grant.  And  that  Kentucky  is 
now,  and  has  been  for  many  years  prior  to  the 
commencement  of  this  suit,  in  the  actual  and 
exclusive  possession  of  the  island,  exercising 
the  rights  of  sovereignty  over  it,  is  beyond  dis- 
pute. The  island  lies  opposite  to  and  forms 
port  of  Hickman  County,  one  of  the  counties 
of  Uie  State,  and  the  lands  embraced  in  it  were, 
in  May.  1837,  surveyed  under  state  authority. 
and  have  since  then  been  sold  and  conveyed  to 
^e  purchasers  by  the  same  authority.  The 
people  residing  on  it  have  paid  taxes  and  exer- 
cised the  elective  franchise  according  to  the 
laws  of  the  State.  In  1851,  a  iresident  of  the 
island  was  elected  to  represent  the  county  in 
the  General  Assembly,  and  served  in  that  capac- 
ity. And  as  early  as  1828,  a  minor  living  there 
with  one  Samuel  Scott,  was  bound  an  appren- 
tice to  him  by  the  proper  court  having  Jurisdic- 
tion of  such  subjects.  This  possession,  fully 
established  bv  Acts  like  these,  has  never  been 
disturbed.  If  Missouri  has  claimed  the  island  to 
be  within  her  boundaries,  she  has  made  no  at- 
tempt to  subject  the  people  living  there  to  her 
laws,  or  to  require  of  them  the  performance  of 
any  duty  belonging  to  the  citizens  of  a  State.  Nor 
has  there  been  any  effort  on  her  part  to  occupy 
the  island,  or  to  exercise  Jurisdiction  over  it. 
If  there  were  proof  that  the  island,  by  legisla- 
tion, had  been  included  in  the  limits  of  New 
Madrid  County,  then  the  service  of  a  writ  in 
1820,  on  the  solitary  settler  there,  by  the  sheriff 
of  the  county,  would  be  an  exercise  of  sovereign 
power  on  the  part  of  the  State.  But  in  the 
absence  of  this  proof,  there  is  nothing  to  con- 
nect the  State  with  the  transaction,  or  from 
which  an  inference  can  be  drawn  that  the  sher- 
iff was  authorized  to  go  on  the  island  with  his 
process.  And  for  the  same  reason,  it  is  hard 
to  see  how  the  fact,  conceding  it  to  be  true,  that 
a  person  occupying  the  position  of  a  circuit 
judge  of  Missouri,  once  lived  on  the  island 
(when  or  how  long  we  are  not  informed),  tends 
to  show  that  the  State  intended  to  take  posses- 
sion of  it. 

These  things  may  prove  that,  in  the  opinion 
of  the  judee  and  sheriff,  the  island  belonged 
to  Missouri;  but  they  do  not  go  further  and  put 
the  State  in  any  better  position  than  she  was, 
if  they  had  not  occurred.  And  so  with  the 
location  of  the  New  Madrid  claim  in  1821.  He, 
doubtless,  believed  he  had  authority  to  locate 


his  warrant  on  the  island,  but  surely  the  State 
cannot  claim  that  she  acquired  any  right  by 
this  proceeding.  There  is,  therefore,  nothing 
in  this  record  which  shows  that  Kentucky  has 
not  maintained,  for  a  lon^  course  of  years,  ex- 
clusive possession  and  jurisdiction  over  this  ter- 
ritory and  the  people  who  inhabit  it.  It  remains 
to  be  seen  whether  she  shall  remain  in  posses- 
sion and  continue  to  exercise  this  jurisdiction, 
or  whether  she  sliall  give  way  to  Missouri.  The 
case  is  certainly  not  without  its  difficulties,  but 
we  think  these  difficulties  can  be  removed  by  a 
fair  examination  of  the  testimony,  and  the  right 
of  the  contestants  properly  determined. 

The  evidence  to  be  considered  consists  of  the 
testimony  of  living  witnesses,  the  physical 
changes  and  indications  at  and  above  the  island, 
and  uie  maps  and  books  produced  by  the  com- 
plainant. In  a  controversy  of  this  nature,  where 
state  pride  U  more  or  less  involved,  it  is  hardlv 
to  be  expected  that  the  witnesses  would  all 
agree  in  their  testimony.  And  as  this  conflict 
does  exist,  it  is  necessary  to  consider  the  evi- 
dence somewhat  in  detail,  in  order  to  Justify 
the  conclusions  we  have  reached  concerning  it. 

There  are  eight  witnesses  called  for  the  com- 
plainant, who  testify  confidently,  that  the  main 
channel  of  the  Mississippi  River  was  always 
east  of  Wolf  Island,  and  one  of  them  (Swon), 
an  experienced  river  man,  who  navigated 
the  river  from  1821  to  1851,  in  all  stages 
of  water,  says  there  are  no  indications  that  the 
main  channel  was  ever  on  the  west  side.  Only 
three  of  them  knew  the  river  prior  to  1820,  and 
they  were  engaged  in  the  business  of  flat  boat- 
ing, which  is  hardly  ever  undertaken  in  a  low 
st^e  of  water.  There  is  nothing  to  show  that 
any  one  of  them  ever  made  a  personal  examina- 
tion of  the  channels  and  surrounding  objects 
at  this  point,  and  there  Ib  a  remarkable  absence 
of  facts  to  sustain  their  opinions.  It  is  also  no- 
ticeable, in  connection  with  this  evidence,  that 
none  of  the  witnesses  (Hunter  may  be  an  ex- 
ception) ever  lived  in  the  vicinity  of  the  island, 
or  remained  there  any  length  of  time,  and  that 
all  the  knowledge  any  of  them  acquired  of  the 
state  of  the  river  was  obtained  by  passing  up  or 
down  it  at  different  times,  either  on  flat-boats  or 
steamboats.  Notwithstanding  they  swear  posi- 
tively that  the  channel  was  always  east  of  the 
island,  yet  Watson  says  it  changed  for  about 
three  years,  and  Ranney  testifies  that  on  one 
occasion,  when  the  main  channel  was  divided 
into  three  parts,  the  deepest  water  for  a  short 
time  in  the  fall  of  the  year  was  found  on  the 
west  of  the  island,  and  steamboats  passed  on 
that  side.  But  they  do  not  prove  a  aeficiencv 
of  water  at  any  time  in  the  Missouri  channel, 
or  that  any  boat,  from  that  or  any  other  cause, 
was  ever  hindered  in  any  attempt  to  run  it.  It  is 
undoubtedly  true  that  the  Kentucky  channel, 
when  the  river  was  full,  for  many  years  has  af- 
forded a  safe  passage  for  boats,  because  at  such 
a  time,  if  the  obstructions  were  not  submerged 
they  could  be  avoided,  and  navigators  would 
take  it,  as  it  was  five  miles  the  shortest.  And 
passing  the  river  only  occasionally,  and  with 
out  any  knowledge  of  where  the  volume  of 
water  flowed  when  the  river  was  low,  they 
would  naturally  conclude  it  was  the  main  chan- 
nel. It  is  equally  true  that  now  it  is  the  main 
highway  for  the  business  of  the  river;  but  the 
point  to  be  determined  is:  was  it  so  as  far  back  as 
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1768,  or  even  1820?  If  in  the  investigaUon  of 
such  an  inquiry,  pNOsitiye  certainty  is  not  at- 
tidnable,  yet  the  evidence  f  umiBhed  by  the  de- 
fendant affords  a  reasonable  solution  of  it. 
And,  at  any  rate,  it  {greatly  outweighs  the  evi- 
dence on  the  other  side,  and  in  su<£  a  case  the 
party  in  possession  has  the  better  right  The 
proof  on  behalf  of  the  defendant  consists  of  the 
testimony  of  twenty-seven  witnesses.  Many 
of  them  have  been  acquainted  with  the  river 
from  an  early  period  in  this  century,  and  quite 
a  number  have  spent  their  lives  near  their  dis- 
puted territory  and,  therefore,  had  better  op- 
portunities for  observing  the  condition  of  the 
river  at  this  point  than  the  witnesses  for  the 
complainant,  who  only  passed  there  occasion- 
ally. Nearly  all  of  them  are  old  men,  and 
there  is  no  diversity  of  opinion  between  them 
concerning  the  location  of  the  main  channel  of 
the  Mississippi  River  at  Wolf  Island.  All  who 
testify  on  the  subject — ^there  are  only  a  few 
who  ao  not — affree  that  until  a  comparatively 
recent  period  it  ran  west  of  the  island,  and  to 
fortify  their  opinions  they  describe  the  state  of 
the  respective  channels  at  different  times,  and 
tell  what  was  done  by  themselves  or  others 
about  the  navi^tion  of  the  river.  They  concur 
in  saying  that  m  early  times  it  w^s  difficult  for 
flat-boats,  even  in  the  highest  stage  of  water,  to 
get  into  the  Eentuckv  chute,  owmg  to  the  cur- 
rent running  towards  the  Missouri  side,  and 
tliat  if  they  succeeded  in  doing  it,  the  naviga- 
tion was  obstructed  on  account  of  the  narrow 
and  crooked  condition  of  the  stream,  which 
was  filled  with  tow-heads,  sand-bars,  driftwood, 
and  rack  heaps.  One  of  the  witnesses,  in  de- 
scribing the  appearance  of  this  chute  in  1804, 
states  that  it  looked  like  lowlands,  with  cotton- 
wood  and  cvpress  on  it,  and  that  there  was  only 
a  narrow  channel  close  to  the  island;  all  the 
other  space  to  the  Kentucky  shore,  now  open 
water,  was  then  covered  with  large  cottonwood 
timber. 

Other  witnesses  corroborate  this  testimony, 
and  unite  in  saying  that  in  early  times,  at  an 
ordinary  stage  of  water,  it  was  impossible  to 
take  the  Kentucky  channel  at  all,  on  account 
of  these  obstructions,  while  the  !&Ussouri  chan- 
nel was  wide,  deep  and  unobstructed.  And 
one  of  them  expresses  the  opinion  Uiat  in  low 
water  anyone  could  have  got  to  the  island 
from  the  Kentucky  shore  without  wetting  his 
feet,  by  crossing  the  small  streams  on  the  drift- 
wood. But  we  are  not  left  to  conjecture  on 
this  point,  for  Ramsey,  an  old  inhabitant  of  the 
oountn^,  swears  that  on  one  occasion  he  walked 
over  from  the  Kentucky  side  to  the  island, 
nearly  all  the  way  on  dry  land,  and  the  res- 
idue on  driftwood,  and  noticed  while  on  the 
island,  that  there  was  plenty  of  water  in  the 
Missouri  ctiannel. 

Can  it  be  possible  that  such  a  stream  at  this 
time  was  the  main  channel  of  the  Misstssippi 
River?  Although  the  Kentucky  channel,  from 
natural  causes,  had  improved  in  1826,  still  in 
the  low  water  of  that  year  it  did  not  have  a 
depth  of  over  two  and  a  half  feet  nor  a  width 
exceeding  one  hundred  and  fifty  yards,  while 
steamboats  passed  through  the  Missouri  chan- 
nel without  any  difficulty.  The  witness  who 
testifies  to  this  state  of  things,  at  that  time,  had 
his  attention  especially  calfed  to  the  subject  as 
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he  kept  a  wood  yard  on  the  Kentucky  side  op- 
posite the  island,  and  miased  the  opportunify 
of  supplying  boats  that  ran  the  Missouri  channel. 
Ana  tnere  is  no  one  who  speaks  of  a  scarcity 
of  water  in  the  Missouri  channel,  until  after 
Captain  Shreve  operated  in  this  locality  with 
his  snag  boats,  which  liad  the  effect  of  opening 
and  deepening  the  Kentucky  channel,  so  that  it 
has  now  become  the  navigable  stream.  Judge  Un- 
derwood says  that  in  1820  the  west  channel  was 
between  four  and  five  hundred  yards  wider  than 
the  east  one,  and  must  have  discharged  nearly 
double  the  quantity  of  water.    And  one  wit- 
ness testifies  that  the  east  channel  was  formerly 
so  narrow  that  two  steamers  could  not  pass  in 
it  abreast.    It  would  seem,  therefore,  that  the 
condition  of  this  channel,  as  told  by  these  wit- 
nesses, was  proof  enough  that  the  main  chan- 
nel was  west  of  the  island ;  but  this  is  not  all  the 
proof  on  the  subject.    Russell,  who  was  ap- 
pointed superintendent  of  river  Improvements 
in  1842,  and  knew  the  island  since  1814.  and 
spent  five  months  there  in  1819,  swears  that  in 
descending  the  river  in  18S0  or  1881  he  sounded 
the  Kentucky  channel  and,  not  finding  water 
enough  in  it  by  two  or  three  feet  to  float  his 
boat,  was  compelled  to  go  down  on  the  Mis- 
souri side,  where  there  was  nine  or  ten  feet  of 
water.    To  the  same  effect  is  the  evidence  of 
Holton,  who,  in  1828,  being  unable  to  get  up 
the  east  channel  with  a  steamer  drawing  up- 
wards of  six  feet  of  water,  went  over  to  the  Miii- 
souri  side  and  passed  through  without  any 
trouble.    And,  three  yean  later,  Peebles  saw 
three  or  four  steamers  attempt  to  run  up  the 
Kentucky  channel,  and  failing  to  get  through, 
back  out  and  easily  ascend  the  other.    Christo- 
pher, who  ran  the  river  from  1824  to  1861,  on 
one  occasion  could  not  pass  the  bar  at  the  foot 
of  the  Kentucky  chute  with  a  boat  drawing 
twdve  feet  of  water,  and  was  compelled  to 
change  to  the  other  side,  and  got  up  without 
any  difficulty;  and  there  are  other  witnesses 
who  testify  to  the  inability  of  boats  to  pass  east 
of  the  island,  and  to  their  safe  passage  west  of 
it    Indeed,  the  concurrent  testimony  of  all  the 
persons  engaged  in  the  navigation  of  the  river 
u,  that  they  could  never  safely  go  east  of  the 
island,  unless  in  high  water,  ana  that  they  uni- 
formly took  the  west  channel  in  dry  seasons; 
and  the  flat-boat  men,  in  early  times,  even  in 
high  water,  were  frequently  compelled  to  un- 
couple their  boats  in  order  to  descend  the  Ken- 
tucky diannel,  and  then  were  obliged  to  pull 
through  by  trees,  on  account  of  the  narrowness 
of  the  channel.  In  low  water  they  would  quite 
often  get  aground  and  have  to  wait  for  a  rise  of 
the  river  to  take  them  out    It  will  readily  be 
seen  that  this  class  of  men  would  naturally  take 
risks  in  order  to  save  five  miles  of  navigation. 
Moseby,  who  has  lived  in  the  vicinity  for  forty- 
two  years,  testifies  to  the  greater  volume  of 
water  in  the  Missouri  channel,  and  to  boats 
usually  taking  it ;  and  all  the  witnesses  agree  that 
since  they  knew  the  river  the  chutes  around  the 
island  have  undergone  great  changes,  and  that  the 
east  one  is  now,  in  depth,  width  and  freedom 
from  obstructions,  wholly  unlike  what  it  was 
formerly.  In  this  state  of  proof,  how  can  it  be 
successfully  contended  that  Missouri  has  any 
just  claim  to  the  island? 
But  there  is  additional  proof  growing  out  of 
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certain  physical  facts  conDected  with  this  lo- 
cality which  we  will  proceed  to  consider.  Isl- 
ands are  formed  in  the  MissLssippi  River  by 
accretions  produced  by  the  deposit  at  a  partic- 
ular place  of  the  soU  and  sand  constantly  float- 
inff  in  it,  and  by  the  river  cutting  a  new  chan- 
nel through  the  mainland  on  one  or  the  other 
of  its  shores.  The  inquiij  naturally  suggests 
itself:  of  which  class  is  Wolf  Island?  If  the 
latter,  then  the  further  inquiir  whether  it  was 
detached  from  Missouri  or  Kentucky.  The 
evidence  applicable  to  this  subject  tends  strong- 
ly to  show  that  the  island  is  not  the  result  of 
accretions,  but  was  once  a  part  of  the  main- 
land of  Kentucky.  Islands  formed  bv  accre- 
tions are.  in  river  phraseology,  called  made 
land,  while  those  produced  by  the  other  proc- 
ess necessarily  are  of  primitive  formation.  It 
is  easy  to  distinjguish  them  on  account  of  the 
difference  in  their  soil  and  timber. 

It  has  been  found  by  observation  and  expe- 
rience that  primitive  soil  i>roduces  trees  chiefly 
of  the  hard  wood  varieties,  while  the  timber 
growing  on  land  of  secondary  formation — the 
effect  of  accretions — ^is  principally  cottonwood. 
Wolf  Island  is  of  large  area,  containing  about 
fifteen  thousand  acres  of  land,  and,  with  the 
exception  of  some  narrow  accretions  on  its 
shores,  is  primitive  land,  and  has  the  primitive 
forest  growing  on  it. 

On  the  high  land  of  the  island  there  are  the 
largest  popliur,  chinquapin,  oak  and  blackjack 
trees  growmg,  and  primitive  soil  only  has  the 
constituent  elements  to  produce  such  timber. 
But  this  is  not  all,  for  trees  of  like  kind  and 
aize  are  found  on  the  Kentucky  side,  on  what 
is  called  the  second  bottom,  near  the  foot  of 
the  Iron  Banks,  which  is  about  two  feet  higher 
than  the  bottom  on  which  Columbus  is  located. 
There  are  no  such  trees  on  the  Missouri  shore. 
Those  found  there  are  of  a  different  kind  and 
much  smaller  growth.  Besides  this,  the  high 
land  on  the  islsnd  is  on  the  same  level  with  the 
second  bottom  on  the  Kentucky  side,  while  it  is 
four  or  five  feet  higher  than  the  land  on  the 
Missouri  side  opposite  the  island  and  above  it. 
In  this  state  of  the  case,  it  would  seem  clear 
that  this  second  bottom  and  island  were  once 
parts  of  the  same  table  of  land  and,  at  some 
remote  period,  were  separated  by  the  forma- 
tion of  the  east  chsnnel.  In  the  nature  of 
things,  it  is  impossible  to  tell  when  ihis  oc- 
cuned,  nor  is  it  necessary  to  decide  that  ques- 
tion, for,  by  the  memory  of  living  witnesses. 
we  are  enabled  to  determine  that  the  east  chan- 
nel, or  cut  off,  as  it  should  be  called,  was  not 
the  main  channel  down  to  1820. 

If  the  testimony  already  noticed  be  not 
enou^  to  prove  this,  there  is  the  additional 
evidence  furnished  bv  the  changes  which  the 
river  has  accomplished  in  the  neighborhood  of 
the  island,  within  the  recollection  of  many  in- 
telligent persons.  These  changes  are  import- 
ant,and  are  shown  on  the  map  [ante,l  17].  of  H. 
G.  B]ack,which  is  proved  to  be  a  correct  repre- 
sentation both  of  the  present  and  ori^nal  posi- 
Uoo  of  the  island,  the  river  and  us  bsnks. 
Tlie  effect  of  the  evidence  on  this  subject  is, 
that  the  filling  up  at  the  mouth  of  Town  Creek. 
the  washing  away  of  the  point  above  on  the 
Missoori  side,  the  abrasion  of  the  Iron  Banks, 
and  tlie  partial  destruction  of  Toney's  Point, 
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have  operated  to  straighten  the  banks  above 
the  island  on  the  Kentucky  side,  to  bring  the 
water  closer  to  them  and,  as  a  consequence,  to 
cast  it  into  the  east  channel.  And  that  before 
these  projecting  points  were  removed  and  the 
accretions  made  at  Town  Creek,  the  water  was 
thrown  towards  the  Missouri  side.  This  was 
necessarily  so,  as  can  readily  be  seen  by  an  in- 
spection of  the  map.  In  the  original  condi- 
tion of  the  river,  the  current  must  have  been 
carried  from  the  Missouri  point  to  the  Iron 
Banks  opposite,  and  rebounded  from  them 
across  to  the  Missouri  side,  so  as  to  carry  the 
channel  west  of  Wolf  Island.  And  it  is  equally 
clear  that  the  changes  which  have  occurred 
within  this  century  have  straightened  the  river 
and  turned  the  channel  to  the  east  of  the  isl- 
and. Can  there  be  any  need  of  further  evi- 
dence to  sustain  the  lone  continued  possession 
of  Kentucky  to  the  islana,  and  are  not  the  wit- 
nesses who  swear  that  in  their  time  the  main 
channel  of  the  Mississippi  River  ran  west  of 
Wolf  Island  abundantly  fortified? 

But  it  is  said  the  maps  of  the  early  explorers 
of  the  river  and  the  reports  of  travelers  prove 
the  channel  always  to  have  been  east  of  the 
island.  The  answer  to  this  is,  that  evidence  of 
this  character  is  mere  hearsay  as  to  facts  with- 
in the  memory  of  witnesses,  and  if  this  con- 
sideration does  not  exclude  all  the  books  and 
maps  since  1800,  it  certainly  renders  them  of 
little  value  in  the  determination  of  the  question 
in  dispute.  If  such  evidence  differs  from  that 
of  living  witnesses  based  on  facts,  the  latter  is 
to  be  preferred.  Can  there  be  a  doubt  that  it 
would  be  wrong  in  principle  to  dispossess  a 
party  of  property  on  the  mere  statements— not 
sworn  to— of  travelers  and  explorers,  when 
living  witnesses,  testifying  under  oath  and  sub- 
ject to  cross-examination,  and  the  physical  facts 
of  the  case,  contradict  them? 

But  it  is  claimed  Uie  books  and  maps  which 
antedate  human  testimony  establish  the  right 
of  Missouri  to  this  island.  If  this  be  so,  there 
is  recent  authority  for  saying  they  are  unreli- 
able. In  1861,  Captain  Humphreys  and  Lieu- 
tenant Abbott,  of  the  corps  of  Topographical 
Engineers,  submitted  to  the  proper  bureau  of 
the  War  Department  a  report  based  on  actual 
surveys  and  investigations,  upon  the  physics 
and  hydraulics  of  the  Mississippi  River,  which 
they  were  directed  to  make  by  Congress.  In 
speaking  on  the  subject  of  the  changes  in  the 
river  (p.  104),  they  say :  ' '  These  changes  have 
been  constantly  going  on  since  the  settlement 
of  the  country,  out  the  old  maps  and  records 
are  so  defective  that  it  is  impossible  to  deter- 
mine much  about  those  which  occurred  prior 
to  1800."  In  the  face  of  this  report,  author- 
ized by  the  Government  and  prepared  with 
great  learning  and  industry,  how  can  we  allow 
the  books  and  maps  published  prior  to  this 
century  to  have  any  weight  in  the  decision  of 
this  controversy? 

Without  pursuing  the  investigation  further, 
on  full  consideration  of  all  the  evidence  in  the 
case,  we  are  satisfied  that  the  State  of  Missouri 
has  no  just  claim  to  the  possession  of  Wolf  Isl- 
and. 

It  is,  therefore,  ordered  that  the  biU  be  die- 
mueed. 

ated-87  Am.  Rep.,  791. 700  a  Lea.,  7(M). 
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[No.  829.] 
Argued  Feb.  S,  1871.        Decided  Apr.  S,  1871. 

IN  ERROR  to  the  Circait  Court  of  the  United 
States  for  the  District  of  Massachusetts. 

The  history  and  facts  of  the  case  are  fully 
stated  by  the  court. 

Messrs.  A.  T.  AkermaA,  AUy-Oen.,  and 
John  C.  Ropes,  Asst.  Atty.  of  the  U.  S.  for 
the  Dist.  of  Mass.,  for  plaintiff  in  error: 

In  the  exercise  of  its  granted  powers,  the  Fed- 
eral Qovemment  is  supreme.  Under  the  general 
power  of  taxation,  every  man  and  everything 
throughout  the  country  (exports  excepted),  are 
subject  to  taxation  in  the  discretion  of  Con- 
gress; provided  that  the  power  be  exercised  for 
the  purposes  declared  in  the  Constitution,  and 
not  for  unauthorized  purposes;  and  that  the  con 
ditions  of  its  exercise,  prescribed  in  the  Con- 
stitution, uniformity,  etc.,  be  complied  with. 

What  was  granted  to  the  Federal  Govern 
ment  was  the  power  of  taxation  for  certain  pur- 
poses— the  common  debts,  the  common  de- 
fense, the  general  welfare — for  none  of  which 
were  the  particular  States  bound  any  longer  to 
provide.  The  idea  was,  not  to  exempt  certain 
classes  of  persons  or  objects  from  their  share  of 
the  public  burdens;  to  exempt  a  judge  of  pro 
bate,  for  instance,  from  his  share  of  the  tax 
necessary  to  meet  the  interest  on  the  public 
debt,  or  support  the  army  and  navy;  but  mere- 
ly to  lay  these  public  duties  on  the  Cieneral 
Government  instead  of  the  States.  With  the 
duties  went  also  the  power  to  discharge  them. 
By  the  Constitution,  the  General  Government 
took  the  exclusive  right  to  tax  imports,  and 
shared  with  the  State  the  exclusive  rights  of  tax- 
ation retained  by  them.  Nobodv  was  to  be  ex- 
empted; nobody  was  to  be  taxed  any  more  than 
he  had  been  before.  It  was  simply  a  change  of  the 
sovereign  charged  with  the  public  duty,and  who 
was,  therefore,  clothed  with  the  power  to  dis- 
charge that  duty.  It  involved,  simply,  that  the 
citizen.whether  holding  an  office  under  the  State 
or  not, should  pay  to  the  United  States  those  taxes 
necessary  for  the  above  named  purposes,  which 
would  otherwise  have  been  paid  to  his  State. 

The  soundness  of  the  above  views  is  recog- 
nized whenever  the  United  States  repays  to  a 
particular  State  the  money  expended  by  that 
State  for  the  public  welfare,  and*  which  was 
originally  raised  by  state  taxation  from  the  in- 
comes of  state  officers  among  others.  Nobody 
imagines  that  the  state  officers  can  claim  ex- 
emption of  their  share  of  this  tax  from  the 
State.  Why  should  they  not,  therefore,  pay  it 
in  the  first  instance  to  the  United  StaieH? 

Again;  if  the  state  officers  are  exempt  from 
federal  taxation  to  the  extent  of  their  salaries, 
the  effect  of  levying  an  income  tax  would  be 
to  raise  their  salaries  as  compared  with  the 
other  citizens  of  the  State. 

Besides  it  is  to  be  remarked,  that  in  thus  sub- 
jecting the  incomes  of  state  officers  to  federal 
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taxation  there  is  no  violation  of  the  fundament- 
al principle,  that  taxation  and  representation 
are  to  go  together,  as  is  the  case  where  a  State 
taxes  the  operations  of  the  Government  of  the 
United  States. 

See.  remarks  of  Marshall.  Gh.  «/*.,  in  MeCuUoeh 
V.  Md.,  4  Wheat.,  816,  486. 

These  views  derive  additional  confirmation 
by  a  consideration  of  their  application  to  other 
similar  cases. 

Take  the  banks,  railroads  and  other  institu- 
tions of  the  States.  Another  section  of  the 
statute  now  under  consideration,  taxing  the  ia- 
sues  of  state  banks  so  excessively  as  to  drive 
their  notes  out  of  circulation,  has  recently  been 
held  constitutional.  It  is  true  that  the  court 
was  divided  on  that  case. 

Veazie  Bk.  v.  Ftnno,  8  Wall.,  688  (76  U.  8. 
XIX.,  482.) 

But  the  court  was  unanimous  in  the  opinion 
that  Congress  can  tax  the  property  of  the  banks 
and  of  all  other  corporate  bodies  of  a  State,  the 
same  as  that  of  individuals. 

Again ;  it  is  not  pretended  that  the  income  of 
an  individual  derived  exclusively  from  state 
stock,  would  be  exen^pted  from  this  income  tax. 
Yet  the  courts  have  recognized  a  strong  anal- 
ogy between  the  taxation  of  the  issues  of  a  bank, 
of  the  office  of  an  officer,  and  of  stock  as  such. 
Is  there  not  a  similar  analogy  between  income 
derived  from  the  business  of  a  bank,  from  the 
dividends  of  the  stock,  and  from  the  salary  of 
the  office?    If  one  is  taxable,  are  not  they  all? 

A^ain;  who  are  to  be  thus  exempted  from 
bearing  all  direct  share  in  the  maintenance  of 
the  National  Government?  Is  the  exemption 
to  be  confined  to  judges  of  the  state  courts?  Or 
are  not  governors,  mayors  of  cities,  all  officers 
of  the  state  and  municipal  governments  to  be 
equally  exempt?    If  not,  why  not? 

Again;  suppose  the  defendant  in  error  had 
been  drafted  into  the  army  under  a  general 
prescription  law.  would  his  office  have  saved 
him?  If  it  would,  how  far  is  this  exemption  to 
extend?  Are  ju*»tice8  of  the  peace  exempt?  Are 
aldermen  exempt?  And  is  it  to  be  supposed 
for  a  moment  that  the  number  of  persons  ex- 
empt in  a  particular  State  from  military  duty 
depends  on  the  laws  of  that  State?  We  are 
not  speaking  of  a  law  drafting  into  the  army 
all  probate  judges;  that  would  be  a  law  which 
the  court  would  probably  consider  as  not 
aimed  at  legitimate  purposes;  but  we  are  ask- 
ing whether  the  fact  of  a  man's  holding  a  com- 
mission as  a  state  judge,exempts  him  from  serv- 
ing in  the  United  States  Army  in  time  of  war. 

The  principle  may  reasonably  be  deduced, 
that  the  United  States  Government,  in  the  ex- 
ercise of  its  granted  powers,  can  reach  every 
man  and  every  dollar  in  this  country.  The 
common  defense  and  general  welfare  demand 
this.  All  the  resources  of  each  State  were  lia- 
ble to  the  full  for  these  purposes  to  each  State, 
before  acceding  to  the  Constitution.  Now  they 
are  all  available,  under  the  limits  of  the  Con- 
stitution, for  the  General  Government. 

Is  it  any  more  an  abridgment  of  the  inde- 
pendence'and  sovereignty  of  a  State  to  tax  the 
agents  of  the  people,  than  to  tax  the  people 
themselves? 

All  that  we  have  contended  for  is  the  com> 
mon  liability  of  the  state  officers  for  their  prop- 
erty. 
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Taxation  of  the  incomes  of  state  ofBioers  de- 
liyed  from  their  salaries,  is  exactly  what  the  State 
does  do;  therefore,  the  rieht  to  do  the  same  for 
certain  objects,  was  granted  to  the  United  States, 
under  the  general  power  of  concurrent  taxation. 

In  the  kading  case  of  McOuUoeh  ▼.  Md,,  4 
Wheat,  316,  the  State  undertook  to  tax  the  is- 
sues of  notes  of  a  bank  of  the  United  States. 
The  court  held  that  this  was  a  tax  on  the  means 
used  by  the  (General  Government  to  execute 
one  of  Its  powers,  and  that  the  sovereignty  of 
the  State  did  not  extend  to  those  means.  But 
the  court  said  that  the  real  estate  of  the  bank, 
and  the  property  of  the  citizens  of  the  State  in 
the  bank,  which  are  subject  to  the  sovereignty  of 
the  State,  were  liable  to  state  taxation. 

The  same  principles  were  reaffirmed  in  Ob- 
bam  V.  Bk„  9  Wheat,  788. 

In  We9Um  v.  Charleston,  2  Pet.,  449,  the  City 
of  Charleston  undertook  to  tax  six  and  seven 
per  cent,  stock  of  the  United  States.  The 
court  said  that  this  was  a  tax  upon  the  contract 
subsisting  between  the  United  States  and  the 
individufd;  a  tax  on  the  power  to  borrow  money 
CO  the  credit  of  the  United  States,  which  was 
not  within  the  sovereignty  of  the  State.  Two 
justices,  Johnson  and  Thompson,  dissented,  on 
the  ground  that,  in  their  Judgment,  the  tax  was 
not  a  tax  on  the  contract,  but  only  an  in- 
come tax,  and,  as  such,  constitutional. 

In  Bk.  of  Commeree  v.  N,  7.,  2  Black,  620 
(67  U.  8.,  XYU.,  451),  the  court  decided,  on 
the  authority  of  Weston  v.  Charlestar^  that  a 
State  cannot  tax  United  States  stock  constitut- 
ing a  part  of  the  property  of  a  bank. 

The  same  principle  was  followed  in  the 
Bank  Tax  case,  2  WaU.,  200  (69  U.  S.,  XVIL, 
798). 

In  the  case  of  DoMns  v.  Brie  Co,,  16  Pet, 
485,  the  luneed  statement  of  facts  stated  that 
the  plaintin  had  been,  rated  and  assessed  with 
county  taxes,  as  an  officer  of  the  United  States, 
for  his  office,  as  such,  valued  at  $500.  And  the 
Statute  of  Penimlvania  authorized  an  assess- 
ment upon  all  offices  and  poets  of  profit.  The 
court  held  that  statute  coula  not  comprehend  the 
offices  of  the  United  States.  It  is  true  that  much 
of  the  reasoning  in  the  opinion  of  Mr,  Jtutiee 
Wayne  would  be  pertinent  had  the  statue  mere- 
ly subjected  the  plaintiff's  income  to  a  tax  in 
common  with  other  incomes;  but  the  point  de- 
cided was  as  above  stated;  and  fell  precisely 
within  the  principles  laid  down  in  MeCuUoeh  v. 
Md.,  and  followed  in  Weston  v.  Oharteeton, 
namely:  that  a  State  cannot  tax  the  means  used 
by  the  €k>vemment  of  the  Union  to  execute  its 
powers.  The  court  also  held  that  no  State  could 
diminish,  by  taxation,  the  amount  of  the  com- 
pensation paid  by  the  United  States  to  its  offi- 
cers; but  that  this  principle  could  not  serve 
also  to  exempt  state  officers  from  taxation  by 
the  United  States,  is  more  than  intimated  in  the 
following  sentence  from  the  opinion  of  the 
court:  "The  officers  execute  their  offices  for 
the  public  good.  This  implies  their  right  of 
reaping  from  thence  the  recompense  the  serv- 
ice they  may  render  may  deserve,  without  that 
recompense  being  in  any  way  lessened,  except 
by  the  sovereign  power  from  whom  the  officer 
derives  his  appointment,  or  by  another  sovereign 
power  to  whom  the  first  has  delegated  the  right 
of  taxation  over  all  the  objects  of  taxation  in 
common  with  itself,  for  the  benefit  of  both." 
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This  latter  cause  aptly  describes  the  position 
taken  b]^  the  plaintiff  in  error,  in  the  case  now 
under  discussion. 

If  we  apply  to  the  tax  in  question  the  test 
laid  down  by  ChirfJuatiee  Marshall  in  MeCkU- 
loeh  V.  Md,,  if  we  measure  the  power  of  taxa- 
tion by  the  extent  of  sovereignty,  we  find  a  dis- 
tinct grant  from  the  State  to  the  United  States, 
of  sovereignty,  and  of  the  sovereign  power  of 
taxation  over  all  the  objects  of  taxation  except 
exports,  exclusive  as  regards  imports,  concur- 
rent with  the  States  as  regards  everything  else. 
We  find  this  defendant's  income  derived  from  his 
salary  as  Judge  of  probate,  regarded  as  a  proper 
object  of  taxation  by  the  State,  and  taxed  as  other 
property.  The  inference  is  unavoidable,  that 
It  is  equally  taxable  bv  the  United  States. 

But  if  it  be  artniea  that  the  sovereigntv  of 
the  States  reouires  that  the  same  exeniptions 
should  be  maae  from  the  taxation  of  the  United 
States,  which  have  been  made  from  the  taxa- 
tion of  the  States,  in  favor  of  the  means  used 
by  the  General  €k>vemment  to  execute  its  sov- 
ereign powers,  we  maintain : 

That  it  has  never  yet  been  held  that  a  State 
cannot  tax  the  income  of  an  officer  of  the  Fed- 
eral Qovemment,  asproperty.  The  tax  in  the 
case  of  Dobbins  v.  Mrie  Oo,,  was  a  tax  on  the 
office;  and  though  the  court  says  that  the  sal- 
ary of  an  officer  of  the  United  States  cannot  be 
diminished  by  the  taxation  of  a  State,  yet  it 
must  be  remembered  that  the  question  was  not 
present  in  that  form.  That  a  State  can  tax  the 
property,  including  the  income  derived  from 
his  salary,  of  an  officer  of  the  United  States,  in 
common  with  the  propertv  of  all  other  citizens 
of  the  State,  and  not  make  it  a  tax  on  the  of- 
fice, has  been  thought  legal  by  Thompson,  /., 
in  Weston  v.  CharUstan,  2  Pet.,  449,  488;  and 
by  the  Supreme  Judicial  Court  of  Massachu- 
setts, in  Melcher  v.  Boston,  9  Met.,  78. 

But  the  conclusive  answer  to  this  argument 
is,  that  this  court  has  already  decided  otherwise 
in  Veassie  v.  Fbnno,  supra. 

This  was  a  case  almost  parallel  to  MeOuUoeh 
V.  Md.,  4  Wheat.,  816,  when  the  question  was, 
whether  a  tax  of  ten  per  cent,  on  the  issues  of 
a  state  bank  was  valid,  and  the  court  held  that 
it  was  valid.  It  was  there  held  that  the  United 
States  could  lawfully  tax  the  operations  of  a 
state  bank,  even  with  the  purpose  of  driving 
its  issues  of  notes  out  of  circulation. 

But  to  this  point  it  is  not  necessary  for  us  to 
go  in  the  case  before  us.  All  the  courts  were 
agreed  that  the  property  of  the  banks  and  of  all 
other  incorporated  institutions  of  the  States 
could  be  taxed  by  the  United  States,  the  same 
as  that  of  individuals.  That  is  to  say,  that  prop- 
erty, acquired  under  a  grant  from  a  State  in  the 
exercise  of  one  of  its  sovereign  powers,  is  sub- 
ject to  that  uniform  taxation  which  the  Federal 
Gk)vemment  can  impose  upon  all  the  property 
in  the  country.  That  property,  paid  to  an  in- 
dividual as  an  officer  or  a  State  by  a  State,  in 
^e  exercise  of  its  constitutional  power  to  have 
such  officers,  is  subject  to  the  same  taxation 
from  the  Federal  Qovemment,  is  all  we  con- 
tend for  in  this  case.  The  statute  under  con- 
sideration imposes  no  tax  on  the  office  nor  on 
the  officer  as  such;  nor  on  the  money  in  the 
state  Treasury;  the  incumbent  of  the  state  office 
is  viewed  simply  as  a  citizen  of  the  United 
States  and,  as  such,  liable  to  pay  a  proportion 
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of  his  property,  however  acquired,  to  the  (Gov- 
ernment of  the  United  Bcates. 
Mr.  D wight  Foster,  for  defendant  in  error : 
Each  State  of  the  Union,  within  the  limits  of 
its  lurisdiction,  is  just  as  independent  of  the 
Federal  Government  as  that  government,  within 
its  enumerated  powers,  is  independent  of  the 
States.  "  The  powers  of  the  General  €k)vem* 
ment  and  of  the  State,  although  both  exist  and 
are  exercised  within  the  same  territorial  limits, 
are  yet  separate  and  distinct  sovereignties,  act- 
ins  separately  and  independently  of  each  other 
within  their  respective  spheres."  The  sphere 
of  action  appropriated  to  each  is  as  far  beyond  the 
reach  of  the  other  as  if  the  line  of  division  was 
traced  by  landmarks  and  monuments  visible  to 
the  eye.  The  complex  character  of  the  two 
governments  is  such,  that  there  exist  two  "dis- 
tinct and  separate  sovereignties  within  the  same 
territorial  space;  each  of  them  restricted  in  its 
powers  and  each  within  its  sphere  of  action, 

Srescribed  by  the  Constitution  of  the  United 
tates,  independent  of  the  other." 

Ableman  v.  Booth,  21  How.,  516  (62  U.  S., 
XVI.,  178). 

Each  is  sovereign  and  independent  in  its 
sphere  of  action,  and  exempt  from  the  inter- 
ference or  control  of  the  other,  either  in  the 
means  employed  or  functions  exercised.  Bk. 
ofC&mmffree  v.  N.  F.,  2  Black,  636  (67  U.  8., 
XVII..  456). 

The  people  of  each  State  compose  a  State, 
having  its  own  government  and  endowed  with 
all  the  functions  essential  to  separate  and  inde- 
pendent existence.  In  many  articles  of  the 
Constitution,  the  necessary  existence  of  the 
States,  and  within  their  proper  spheres,  the  in- 
dependent authority  of  the  States  is  distinctly 
recognized. 

LaM  Co,  V.  Oregon,  7  Wall.,  75(74  U.  S., 
XIX..  104). 

The  power  of  taxation  is  an  inherent  at- 
tribute of  sovereignty  which  every  government 
must  possess,  as  indispensable  to  its  independent 
existence;  and,  except  wbere  there  are  consti- 
tutional restrictions  upon  it,  this  power  is  co 
extensive  with  and  measured  by.  the  extent  of 
the  sovereignty  which  imposes  the  tax.  It  is 
a  right  which,  in  its  nature,  acknowledges  no 
other  limits.  "  That  the  power  to  tax  in'volves 
the  power  to  destroy;  that  the  power  to  destroy 
may  defeat  and  render  useless  the  power  to 
create;  that  there  is  a  plain  repugnance  in  con- 
ferring on  one  government  a  power  to  control 
the  constitutional  measures  of   another,  are 

Sropositions  not  to  be  denied.  McCuUoch  v. 
fd.,  4  Wheat.,  480.  **  The  right  of  taxation, 
when  it  exist8,is  necessarily  unlimited  in  its  nat- 
ure. It  carries  with  it,  inherently,  the  power 
to  embarrass  and  destroy."  AuHin  v.  Boston 
7  Wall.,  69»  (74  U.  8.  XIX.,  226). 

'*A  government  whose  powers,  executive, 
legislative  or  judicial,  are  subject  to  the  control 
of  another  distinct  government,  cannot  be  sov- 
ereign or  supreme,  but  is  subordinate  and  in- 
ferior to  the  other.  Its  functions  and  the  means 
essential  to  the  administration  of  the  govern- 
ment and  the  employment  of  them,  are  liable 
to  constant  interruption  and  possible  annihila- 
tion. What  avail  is  the  function  or  means,  if 
anottier  government  may  tax  it  at  its  discretion? 
It  is  apparent  that  the  power,  functions  or 
means,  however  important  and  vital,  are  at  the 
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mercy  of  that  government.    Bk,  of  Chmmerce 
V.  JV.  F.  («ifpn$. 

The  precise  converse  of  the  present  case  was 
decided  in  IMUfms  v.  Erie  Co,,  16  Pet.,  485. 
There,  imder  a  law  of  the  State  of  Pennsylva- 
nia, a  tax  was  imposed  on  the  emoluments  of 
the  office  of  the  captain  of  a  United  States 
revenue-cutter.  It  was  said  by  the  court  to  be 
levied  on  a  valuation  of  the  income  of  the  office. 
And  it  was  held,  that  this  could  not  be  done 
constitutionally.  By  parity  of  reasoning,  this 
authority  is  decisive  of  the  question  now  under 
discussion.  The  plaintiff  in  error  can  escape 
from  it  only  by  den3ring  that  the  States  have 
any  powers  co-ordinate  with  those  of  the  United 
States.  He  must  concede  that  when  one  gov- 
ernment has  Uie  power  to  tax  another,  the  one 
liable  to  be  taxed  is  necessarily  subordinate  to 
the  one  which  has  the  power  to  tax.  According 
to  the  theory  which  he  is  bound  to  maintain,  it 
follows  inevitably,  that  we  do  not  live  under 
a  complex  system  of  State  and  Federal  Gov- 
ernments, each  independent  within  its  sphere; 
but  that  the  continued  existence  of  the  States 
depends  upon  the  moderation  and  forbearance 
of  the  United  States,  i^  the  exercise  of  its  taxing 
powers. 

The  decisions  already  cited  conclusively  prove 
that  the  right  of  the  State  to  exist  as  a  body 
politic,  to  have  a  government  with  Executive, 
Legislative  and  Judicial  Departments,  to  have 
state  offices  filled  and  their  duties  performed, 
does  not  depend  on  the  will  or  forbearance  of 
Congress.  But  if  state  offices  or  their  emolu- 
ments are  taxable  at  all  by  the  Federal  (Govern- 
ment, that  taxation  mav  be  carried  to  the  point 
of  destruction.  To  admit  the  principle,  is  to 
admit  the  power  of  Congress  to  tax  every  state 
government  out  of  existence. 

In  Vetme  Bk,  v.  Fmno,  8  Wall.,  547  (75 
U.  S.,  XIX.,  487).  it  was  conceded  by  a 
majority  of  the  court  that  **  the  reserved 
rights  of  the  States,  such  as  the  right  *to 
pass  laws,  to  give  effect  to  laws  through  ex- 
ecutive action ;  to  administer  justice  through 
the  courts,  and  to  employ  all  necessary  agencies 
for  legitimate  purposes  of  state  government, 
are  not  proper  subjects  of  the  taxing  power  of 
(Ik)ngre8s."The  minority  of  the  court  expressed 
themselves  as  follows:  "This  taxation  of  the 
powers  and  faculties  of  the  state  governments 
which  are  essential  to  their  sovereignty,  and  to 
the  efficient  and  independent  management  and 
administration  of  their  internal  affair8,i8  for  the 
first  time  advanced  as  an  attribute  of  federal  au- 
thority. It  finds  no  supporter  countenance  in 
the  early  history  of  the  government,  or  in  the 
opinions  of  the  illustrious  statesmen  who 
founded  it.  These  statesmen  scrupulously  ab- 
stained from  any  encroachment  upjon  the  re- 
served rights  of  the  States;  and.  within  these 
limits,  sustained  and  supported  them  as  sovereign 
States."  The  division  of  opinion  among  the 
members  of  the  court  seems  to  have  related 
solelv  to  the  character  of  the  particular  tax,  the 
validity  of  which  was  contested,  viz. :  a  tax  on 
the  circulation  of  banks  incorporated  by  state 
legislation.  Apparently  there  was  entire  una- 
nimitv  in  recognizing,  as  an  indisputable  princi- 
ple of  constitutional  law.  the  exemption  of  the 
reserved  powers  of  the  States  from  impairment 
by  taxation.  If  any  such  principle  exists,  surely 
the  present  case  falls  fully  within  its  scc^. 
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No  valid  disiinctioii  can  be  drawn  between 
the  taxation  of  an  office,  itself,  w  fuwitn^.and  the 
taxation,  in  a  general  aBseBsment,  upon  incomes 
of  the  salary  or  emoluments  of  an  office,  which 
are  the  leical  compensation  for  the  performance 
of  official  duties,  and  are  presumed  to  be  only 
sacb  adequate  remuneration  as  is  requisite  to 
secure  the  services  of  a  competent  incumbent. 
In  each  case  it  is  held  to  be  a  fatal  objection 
to  the  power  to  lay  such  a  tax;  that  if  admitted 
to  exist  at  ail,  there  can  be  no  limit  to  the  ex- 
tent to  which  the  imposition  may  be  carried. 
The  office  taxed  exists  only  at  the  mercy  of  the 
taxing  power. 

The  taxes  adjudged  inyalid  in  WwUm  ▼. 
CharleHan,  2  Pet,  449.  and  in  Dobbins  ▼.  Erie 
Co,  (Mipni),  were  income  taxes,  and  this  point 
was  fully  discussed  in  each  of  those  cases.  The 
same  distinction  was  again  brought  before  the 
court  in  Bank  of  Oonmerce  ▼.  N,  T,  dtp,  2 
Black,  680  (67  U.  B.,  XVII.,  464). 

In  that  case,  as  it  had  been  uniformly  before, 
the  distinction  was  rejected  as  untenable,  al- 
though it  had  been  sustained  by  the  Court  of 
AppoUs,  28  N.  T.,  192.  It  is,  therefore,  be- 
lieyed  to  be  unnecessary,  in  the  present  state  of 
the  authorities,  to  re  open  its  discussion.  An 
income  tax,a68essed  in  general  terms, diminishes 
the  compensation  of  a  public  officer,  just  as 
effectually  as  if  specifically  imposed  on  his 
office.  The  fatal  difficulty  remains,  that  the 
power  of  one  government  to  tax  in  any  way 
the  functions,  instrumentalities  or  revenues  of 
another,  or  the  compeusation  paid  bv  another 
government  to  its  public  officers,  is  wholly  incom- 
pKalible  with  any  power  of  self-preservation  or 
right  of  independent  existence  on  the  part  of 
the  government  liable  to  such  taxation. 

Mr.  Juiiiee  Nelson  delivered  the  opinion  of 
the  court: 

This  is  a  writ  of  error  to  the  Circuit  Court 
of  the  United  States  for  the  District  of  Massa- 
chusetts. 

Day,  the  plaintiff  in  the  court  below  and 
defendant  in  error,  brought  a  suit  against  Buf - 
fington.  Collector  of  the  Internal  Revenue,  to 
recover  baclc  $61.61  and  interest,  assessed  upon 
bis  salary  hi  the  years  1866  and  1867.  as  Judge 
of  the  Court  of  Probate  and  Insolvency  for 
the  County  of  Barnstable,  State  of  Massa- 
chusetts, paid  under  protest.  The  salary  is 
fixed  by  law.  and  payable  out  of  the  Treasury 
of  the  State.  The  case  was  submitted  to  the 
court  below  on  an  agreed  statement  of  facts, 
and  ui>on  which  juogment  was  rendered  for 
the  plaintiff.  It  is  now  here  for  re-examination. 
It  presents  the  question,  whether  or  not  it  is 
competent  for  Congress,  under  the  Constitution 
of  the  United  States,  to  impose  a  tax  upon  the 
salary  of  a  judicial  officer  of  a  State. 

In  the  case  of  Dobbim  v.  Erie  Co.,  16  Pet., 
485.  it  was  decided  that  it  was  not  competent 
for  the  Legislature  of  a  State  to  levy  a  tax 
upon  the  salary  or  emoluments  of  an  officer  of 
the  United  States.  The  decision  was  placed 
mainly  upon  the  ground  that  the  officer  was  a 
means  or  instrumentality  employed  for  carry- 
ing into  effect  some  of  the  legitimate  powers  of 
the  Government,  which  could  not  be  interfered 
with  by  taxation  or  otherwise  by  the  States, 
and  that  the  salary  or  compensation  for  the 
service  of  the  officer  was  inseparably  connected 
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with  the  office;  that  if  the  officer,  as  such,  was 
exempt,  the  salary  assigned  for  his  support  or 
maintenance  while  holding  the  office,  was 
also,  for  like  reasons,  equally  exempt. 

The  cases  of  McCuUoeh  v.  Md„  4  Wheat, 
816,  and  WesUm  v  Charleston,  2  Pet.,  449,  were 
referred  to  as  settling  the  principle  that  gov- 
erned the  case,  namely:  "  that  the  State  gov- 
ernments cannot  lay  a  tax  upon  the  constitu- 
tional means  employed  by  the  Government  of 
the  Union  to  execute  its  constitutional  powers. 

The  soundness  of  this  principle  is  happily 
illustrated  by  the  Cfurf  Juetice  in  MeCuUoOk  v. 
Md,  '*If  the  States, '  he  observes,  '*may  tax 
one  instrument  employed  by  the  government 
In  the  execution  of  its  powers,  they  may  tax 
any  and  every  other  instrument.  They  may 
tax  the  mail ;  they  may  tax  the  mint;  they  may 
tax  patent  rights;  they  may  tax  judicial  process ; 
they  may  tax  all  the  means  emploved  by  the 
government  to  an  excess  which  would  defeat  all 
the  ends  of  government."  "This."  he  ob- 
serves, "was  not  intended  by  the  American 
people.  They  did  not  design  to  nuike  their 
government  dfependect  on  the  States."  Again, 
p.  427,  "That  the  power  of  taxing  it  (the 
bank)  by  the  States  may  be  exercised  so  far  as 
to  destroy  it,  is  too  obvious  to  be  denied. "  And, 
in  Weston  v.  Charleston,  he  observes:  "  If  the 
Tight  to  impose  the  tax  exists,  it  is  a  ri^ht 
which,  in  its  nature,  acknowledges  no  limits. 
It  mav  be  carried  to  any  extent  within  the 
jurisdiction  of  the  State  or  corporation  which 
imposes  it  which  the  will  of  each  State  and  cor- 
poration may  prescribe.'* 

It  is  conceded  in  the  case  of  McCuUoeh  v.  Md, 
that  the  power  of  taxation  by  the  States  was 
not  abridged  by  the  grant  of  a  similar  power  to 
the  €k>vernment  of  the  Union ;  that  it  was  re- 
tained by  the  States,  and  that  the  power  is  to 
be  concurrently  exercised  by  the  two  govern- 
ments; and  also  that  there  is  no  express  con- 
stitutional prohibition  upon  the  States  against 
taxing  the  means  or  instrumentalities  of  the 
General  Government.  But,  it  was  held,  and  we 
agree  properl]r  held,  to  be  prohibited  by  neces- 
sary implication;  otherwise,  the  States  might 
impose  taxation  to  an  extent  that  would  impair, 
if  not  whoUy  defeat,  the  operations  of  the 
federal  authorities  when  acting  in  their  appro- 
priate sphere. 

These  views,  we  think,  abundantly  establish 
the  soundness  of  the  decision  of  the  case  of  Dob- 
bins V.  Erie  Go.  [supra],  which  determined  that 
the  States  were  prohibited,  upon  a  proper  con- 
struction of  the  Constitution,  from  taxing  the 
salary  or  emoluments  of  an  officer  of  the  €k>v- 
emment  of  the  United  States.  And  we  shall 
now  proceed  to  show  that,  upon  the  same  con- 
struction of  that  instrument,  and  for  like  rea- 
sons, that  government  is  prohibited  from  taxing 
the  salary  of  the  judicial  officer  of  a  State. 

It  is  a  familiar  rule  of  construction  of  the  Con- 
stitution of  the  Union.that  the  sovereign  powers 
vested  in  the  state  governments  by  their  respect- 
ive constitutions,  remained  unaltered  and  unim- 
paired except  BO  far  as  they  were  granted  to  the 
Government  oftheUnited  States.  That  the  inten- 
tion of  the  f  ramers  of  the  Constitution  in  this  re- 
spect might  not  be  misunderstood,  this  rule  of 
interpretation  is  expressly  declared  in  the  10th 
article  of  the  amendments,  namely:  "The 
powers  not  delegated  to  the  United  States  are 
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reserved  to  the  States  respectiyelj,  or  to  the 
people."  The  Goyemment  of  the  United  States, 
therefore,  can  claim  no  powers  which  are  not 
granted  to  it  by  the  Constitution,  and  the 
powers  actually  granted  must  be  such  as  are 
expressly  given,  or  given  by  necessary  implica- 
tion. 

The  General  Gk)vemment,  and  the  States,  al- 
though both  exist  within  the  same  territorial 
limits,  are  separate  and  distinct  sovereignties, 
acting  separately  and  independently  of  each 
other,  within  their  respective  spheres.  The 
former,  in  its  appropriate  sphere,  is  supreme: 
but  the  States  within  the  limits  of  their  powers 
not  granted,  or,  in  the  language  of  the  10th 
Amendment,  ''reserved,"  are  as  independent  of 
the  General  Government  as  that  government 
within  ils  sphere  is  independent  of  the  States. 

The  relations  existing  between  the  two  gov- 
ernments are  well  statea  by  the  present  Chief 
Justice  in  the  case  of  Lane  Co,  v.  Oregon!  Wall., 
70  [74  U.  S.  XIX.  ,104].  *  'Both  the  States  and  the 
United  States, "he observed,  ''existed before  the 
Constitution.  The  people,  through  that  instru- 
ment, establiBhed  a  more  perfect  union,  by  sub- 
stituting a  national  govemment.acting  with  am- 
ple powers  directly  upon  the  citizens, Instead  of 
the  Confederate  Government,  which  acted  with 

ejwers,  greatly  restricted,  only  upon  the  States. 
ul,in  many  of  the  articles  of  the  Constitution, 
the  necessary  existence  of  the  States,  and  within 
their  proper  spheres,  the  independent  authority 
of  Uie  States  are  distinctly  recognissed.  To 
them  nearly  the  whole  charge  of  interior  regula- 
tion is  committed  or  left;  to  them,  and  to  the 
people,  all  powers,  not  expressly  delegated  to 
the  National  Gk>vemmeut,  are  reserved.  Upon 
looking  into  the  Constitution  it  will  be  found 
that  but  a  few  of  the  articles  in  that  instrument 
could  be  carried  into  practical  effect  without 
the  existence  of  the  States. 

Two  of  the  great  departments  of  the  govern- 
ment, the  Executive  and  Legielative,  depend  up- 
on the  exercise  of  the  powers,  or  upon  the  people 
of  the  States.  The  Constitution  guaranties  to 
the  States  a  republican  form  of  government, 
and  protects  each  against  invasion  or  domestic 
violence.  Such  being  the  separate  and  inde- 
pendent condition  of  the  States  in  our  complex 
system,  as  recognized  by  the  Constitution,  and 
the  existence  of  which  is  so  indispensable,  that, 
without  them,  the  General  Government  itself 
would  disappear  from  the  family  of  nations,  it 
would  seem  to  follow,  as  a  reasonable,  if  not  a 
necessary  consequence,  that  the  means  and 
instrumentidities  employed  for  carrying  on  the 
operations  of  their  governments  for  preserving 
their  existence,  and  fultilling  the  high  and 
responsible  duties  assigned  to  them  in  the  Con- 
stitution, should  be  left  free  and  unimpaired; 
should  not  be  liable  to  be  crippled,  much  less 
defeated  by  the  taxing  power  of  another  gov- 
ernment, which  power  acknowledges  no  limits 
but  the  will  of  the  legislative  bodv  imposing 
the  tax.  And,  more  especially,  those  means 
and  instrumentalities  which  are  the  creation  of 
their  sovereign  and  reserved  rights,  one  of 
which  is  the  establishment  of  the  Judicial  De- 
partment, and  the  appointment  of  officers  to 
administer  their  laws.  Without  this  power,  and 
the  exerdse  of  it,  we  risk  nothing  in  saying  that 
no  one  of  the  States,  under  the  form  of  govern- 
ment guarantied  by  the   Constitution   could 
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long  preserve  its  existence.  A  despotic  govern- 
ment might.  We  have  said  that  one  of  the  re- 
served powers  was  that  to  establish  a  judicial 
department,  it  would  have  been  more  accurate, 
and  in  accordance  with  the  existing  state  of 
things  at  the  time,  to  have  said  the  power  to 
maintain  a  judicial  department.  All  of  the 
thirteen  States  were  in  the  possession  of  this 
power,  and  had  exercised  it  at  the  adoption  of 
the  Constitution;  and  it  is  not  pretended  that 
any  grant  of  it  to  the  General  Government  is 
found  in  that  instrument.  It  is,  therefore,  one 
of  the  sovereign  powers  vested  in  the  States  by 
their  constitutions,  which  remained  unaltered 
and  unimpaired,  and  in  respect  to  which  the 
State  is  as  independent  of  the  General  Govern- 
ment as  that  government  is  independent  of  the 
States. 

The  supremacy  of  the  (General  Government, 
therefore,  so  much  relied  on  in  the  argument 
of  the  counsel  for  the  plaintiff  in  error,  in  re- 
spect to  the  question  before  us,  cannot  be  main- 
tained. The  two  governments  are  upon  an 
equality,  and  the  question  is  whether  the  power 
'  *to  lay  and  collect  taxes  "  enables  the  General 
€k>vemment  to  tax  the  salary  of  a  judicial  of- 
ficer of  the  State,  which  officer  is  a  means  or 
instrumentality  employed  to  carry  into  pj^ecu- 
tion  one  of  its  most  important  functions,  the 
administration  of  tbe  laws,  and  which  concerns 
the  exercise  of  a  right  reserved  to  the  States. 

We  do  not  say  the  mere  circumstance  of  the 
establishment  oi  the  Judicial  Department,  and 
the  appointment  of  officers  to  administer  the 
laws,  being  among  the  reserved  powers  of  the 
State,  disables  the  General  Government  from 
levying  the  tax,  as  that  depends  upon  the  express 
power  '*  to  lay  and  collect  taxes"  but  it  shows 
that  it  is  an  original  inherent  power  never  parted 
with,  and  in  respect  to  which  the  supremacy 
of  that  government  does  not  exist,  and  is  of  no 
importance  in  determining  Uie  question;  and 
further,  that  being  an  onginal  and  reserved 
power,  and  the  judicial  officers  appointed  un- 
der it  being  a  means  or  instrumentality  em- 
ployed to  carry  it  into  effect,  the  right  and  ne- 
cessity of  ils  unimpaired  exercise,  and  the  ex- 
emption of  the  officer  from  taxation  by  the  Qen- 
eral  Government,  stand  upon  as  solid  a  ground 
and  are  maintained  by  principles  and  reasons  as 
cogent  as  those  which  led  to  the  exemption  of  the 
Federal  officer  in  Dobbins  v.  Erie  Co.  [iupra] 
from  taxation  by  the  State;  for,  in  this  respect, 
that  is,  in  respect  to  the  reserved  powers,  the 
State  is  as  sovereign  and  independent  as  the 
Gksneral  Gk)vernment.  And  if  the  means  and 
instrumentalities  employed  by  that  government . 
to  carry  into  operation  the  powers  granted  to 
it  are.  necessarily,  and,  for  the  sake  of  self- 
preservation,exempi  from  taxation  by  the  Statea, 
why  are  not  those  of  the  States  depending  upon 
their  reserved  powers,  for  like  reasons,  equally- 
exempt  from  federal  taxation?  Their  unim- 
paired existence  in  the  one  case  is  as  essential 
as  in 'the  other.  It  is  admitted  that  there  is  no 
express  provision  in  the  Constitution  that  pro- 
hibits the  General  Government  from  taxmg  the 
means  and  instrumentalities  of  the  States,  nor 
is  there  any  prohibiting  the  States  from  taxing 
the  means  and  instrumentalities  of  that  govern- 
ment. In  both  cases  the  exemption  rests  uptjn 
necessary  implication,  and  is  upheld  by  the 
great  law  of  self-preservation;  as  any  govern- 
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ment,  whose  means  employed  in  oonductingits 
operations,  if  subject  to  the  control  of  another 
and  distinct  government,  can  exist  only  at  the 
mercy  of  that  government.  Of  what  avail  are 
these  means  if  another  power  may  tax  them  at 
discretion? 

But  we  are  referred  to  The  Veaae  Bk,  v.  Fen- 
fw,  8  Wall,  533  [75  U.  S.  XIX.,  482].  in  sup- 
port of  this  power  of  taxation.  That  case  f  ur- 
ni^ee  a  strong  illustration  of  the  position  talLcn 
by  the  Ch^fJu$tiee  in  McCuUoeh  v.  Md.Uupral, 
namely :  **  That  the  power  to  tax  involves  the 
power  to  destroy.'' 

The  power  involved  was  one  which  had  been 
exercised  by  the  States  since  the  foundation  of 
the  government  and  had  been,  after  the  lapse 
of  three  quarters  of  a  century,  annihilated  from 
excessive  taxation  by  the  General  Qovemment, 
just  as  the  judicial  office  in  the  present  case 
might  be,  if  subject,  at  all,  to  taxation  by  that 
g^overnment  But,  notwithstanding  the  sane 
tion  of  this  taxation  by  a  majority  pf  the  court, 
it  is  conceded,  in  the  opinion,  that  "the  reserved 
rights  of  the  States,  such  as  the  right  to  pass 
laws;  to  give  effect  to  laws  through  executive 
action ;  to  administer  justice  through  the  courts, 
and  to  employ  all  necessary  agencies  for  legiti- 
mate purposes  of  State  Government,  are  not 
proper  subjects  of  the  taxing  power  of  Congress. " 
This  concession  covers  the  case  before  us,  and 
adds  the  authority  of  this  court  in  support  of 
the  doctrine  which  we  have  endeavored  to  main- 
tain. 

Tha  judgment  of  the  court  heUm  i»  affirmed. 


Mr,  Juaiiee  BradlesTt  dissenting: 
I  dissent  from  the  opinion  of  the  court  in  this 
because  it  seems  to  me  that  the  General 
Govern ment  haE  the  same  power  of  taxing  the 
inoome  of  officers  of  the  State  Gk^vemments  as 
it  has  of  taxing  that  of  its  own  officers.    It  is 
the  common  government  of  all  alike ;  and  every 
citiasen  is  presumed  to  trust  his  own  government 
in  the  matter  of  taxation.    No  man  ceases  to  be 
a  citizen  of  the  United  States  by  being  an  of- 
ficer under  the  State  Government.    I  cannot 
accede  to  the  doctrine  that  the  General  Govern- 
ment ia  to  be  regarded  as  in  any  sense  foreign 
or  antagonistic  to  the  State  Gk)vernments,  their 
officers  or  people;  nor  can  I  agree  that  a  pre- 
sumption  can  be  admitted  that  the  General  Gov- 
ernment will  act  in  a  manner  hostile  to  the  ex- 
istence or  functions  of  the  State  Governments, 
which  are  constituent  parts  of  the  system  or 
body  politics  forming  the  basis  on  which  the 
General  Government  is  founded.    The  taxation 
by  the  State  Governments  of  the  instruments 
employed  by  the  General  Government  in  the 
exercise  of  its  powers,  is  a  very  different  thing. 
Such  taxation  involves  an  interference  with  the 
powere  of  a  ^vernment  in  which  other  States 
and  their  citizens  are  equally  interested  \i^ith 
the  State  which  imposes  the  taxation.    In  my 
Judgment,  the  limitation  of  the  power  of  taxa- 
tion in  the  General  Government,  which  the 
present  decision  establishes,  will  be  found  very 
difficult  of  control.    Where  are  we  to  stop  m 
enumerating  the  functions  of  the  State  Govern- 
ments which  will  be  interfered  with  by  federal 
taxation?    If  a  State  incorporates  a  railroad  to 
cany  out  its  purposes  of  internal  Improvement, 
or  a  bank  to  aid  its  financial  arrangements,  re- 
serving, perhaps,  a  percentage  on  the  stock  or 
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profits,  for  the  supply  of  its  own  treasury,  will 
the  bonds  or  slock  of  such  an  institution  be  free 
from  federal  taxation?  How  can  we  now  tell 
what  the  effect  of  this  decision  will  be?  I  can- 
not but  regard  it  as  founded  on  a  fallacy,  and 
that  it  will  lead  to  mischievous  consequences.  I 
am  as  much  opposed  as  anyone  can  be  to  any  in- 
terference by  the  General  Government  with  the 
just  powers  of  the  State  Governments.  But  no 
concession  of  any  of  the  just  powers  of  theGea- 
eral  Government  can  easily  be  recalled.  I,  there- 
fore, consider  it  my  duty  to  at  least  record  my 
dissent  when  such  concession  appears  to  lie 
made.  An  extended  discussion  of  the  subject 
would  answer  no  useful  purpose. 


Cited-12  Wall.,  613;  17  Wall.,  333;  100  U.  S..348, 
858,3&9;  3  Hufrhee,  81 :  4  Huirbos,  400;  3  Cliff.,  351, 
352;  6  Bank.  Uetr.,  247,  240;  10  Blatchf..  32R-33I ;  33 
Ind.,  308 ;  48  Ind.,  800:  10  Am.  Hep.,  40  (36  Ind..  308) ; 
17  Am.  Rep.,  763  (48  Ind.,  360) ;  30  Am.  Bep.,  137  (3 
Texas  Ct.  App.,  263). 


THE  SHIP  SAPPHIRE,  Etc.,  G.  G.  Trub- 
F ANT  and  J.  R.  Tibbbits,  Claimants,  Appts,, 

NAPOLEON  III.,  Ekpsrob  of  the  French. 

(See  8.  C,  "ITwSappWre,"  11  Wall.,  164^171.) 

Foreign  eovereigne  may  prosecvie  in  our  courts 
— 8uit  not  abated  by  deposition— damages  di- 
vided in  collision. 

*  1.  A  foreign  sovereign  can  bring:  a  cfyll  suit  in  the 
courts  of  the  United  States. 

2.  A  claim  artsinff  by  virtue  of  beinff  such  sover- 
oigrn  (such  as  an  injury  to  n  public  ship  of  wrar)  Is 
not  defeated,  nor  does  suit  therefor  abate,  by  a 
change  of  the  person  of  the  sovereign.  Buch  change^ 
if  necessary,  may  be  suggested  on  the  reoord. 

3.  If  an  injury  to  any  party  could  be  shown  to 
arise  from  a  continuation  of  the  proceedings,  after 
a  change  in  the  person  of  the  sovereign,  the  court, 
in  its  discretion,  would  take  order  to  prevent  such 
a  result. 

4.  If  a  vessel  at  anchor  in  a  gale  could  avoid  a  col- 
lision threatened  by  another  vessel,  and  does  not 
adopt  the  means  for  doing  so.  she  is  a  participant 
in  tne  loss,  and  must  abide  the  loss  with  ihe  other 
vessel. 

[No.  132.] 
Argued  Feb.  17,  1871.       Decided  Apr.  S,  1871. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  California. 
The  history  and  facts  of  the  case  are  fully 
stated  by  the  court. 
Mr.  C.  B.  Goodrich*  for  appellants: 
The  sovereign  of  a  country,  the  public  rights 
or  property  oi  which  have  been  destroyed  or  in- 
jured by  a  citizen  of  another  country,  cannot 
maintain  suit  against  such  citizen  in  the  Judi- 
cial tribunals  of  the  country  to  which  such  citi- 
zen belongs,  to  recover  compensation  for  the 
injury.    The  remedy  and  the  only  remedy  of 
the  foreign  sovereign  is  by  diplomatic  corre- 

^  Head  notes  by  Mr.  Justice  Bradlbt. 

NOTK.— Suite  by  a  foreign  g*wernmeni  or  sovereign ; 
when  either  can  he  nuuie  (Ufciulant. 

The  authority  of  a  foreign  government  to  sue 
in  the  courts  of  England  Is  fully  established.  Na- 
bob of  Carnatic  v.  Bast  India  Co.,  1  Ves.,  371 ;  Bar- 
clay V.  Russell,  3  Ves.,  431;  Hullet  v.  King  of  Spain, 
2  Biigh.  N.  S.,  81:  S.  C,  1  Dow.  &  CI..  169:  1  CI.  A 
Fin.,  333:  King  of  Spain  v.  Machado,  4  Kuss.,  225; 
United  States  of  America  v.  Wagner,  2  L.  R.  Ch.,  682C; 
35  L.  J.  Cb.,  624;  Emperor  of  Austria  v.  Kossuth,  2 
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spondenoe  and  arrangement  between  the  two 
countries. 

The  case  before  the  court  illustrates  the  pro- 
priety of  the  principle  and  reason  upon  which 
the  position  is  taken.  The  claimants  cannot  call 
upon  Napoleon,  to  answer  interrogatories,  upon 
oath,  under  the  admiralty  rule  which  requires 
libelants  to  answer.  The  owners  of  The  Sap- 
phire, in  their  answer,  say  that  the  collision  was 
caused  by  the  fault  of  the  French  transport.  If 
this  be  true,  they  cannot  obtain  a  warrant  for 
the  arrest  of  a  vessel  belonging  to  the  Navy  of 
France,  which  is  in  our  harbor  in  the  charge  of 
a  lieutenant. 

Duke  of  Brutmriek  ▼.  King  of  Hanover,  6 
Beav.,  1;  ISL  a,  2  H.  of  L.  Cas.,  1;  RuOet  v. 
King  ofBpdin,  1  Dow.  &  CH..  169;  8,a^  CI.  & 
F.,  888;  PrioUau  ▼.  U,  8,,  L.  R.,  2  Eq.  Cas., 
659. 

The  cases  cited  sa^  that  a  forei^  sovereign, 
by  the  institution  of  a  suit,  submits  to  the  Juris- 
diction of  the  court  devested  of  his  sovereign 
rights;  must  answer  to  a  crossbill,  upon  oath; 
make  discovery  or  put  some  one  forward  as 
party  to  the  suit,  who  can.  This  shows  that  his 
sovereign  rights  cannot,  with  propriety,  become 
the  sutgect  of  a  suit  Brown  v.  Ihiehesne,  19 
How.,  188  (60  U.  8.,  XV.,  695). 

This  shows  that  the  French  transport  is  not 
liable  to  arrest. 

The  Bhxhangev.  McFaddon,  7  Cranch,  116; 
King  of  i^fmn  v.  Olioer,  2  Wash.  (C.  C.)  481 ; 
7%e  Pkarro  v.  MaUhiae,  10  N.  T.  Leg.  Obs., 
97;  The  Athol,  1  W.  Rob.,  874. 

The  Constitution  provides  that  the  judicial 
power  of  the  United  States  shall  extend  to  all 
cases,  in  law  and  equity,  between  a  State  and 
the  citizens  thereof,  and  foreign  States,  citizens 
and  subjects.  By  an  Amendment  it  is  provided, 
that  "The  Judicial  power  of  the  United  States 
shall  not  be  construed  to  extend  to  any  suit  in 
law  or  equity,commenced  or  prosecuted  against 
one  of  the  United  States,  by  citizens  of  another 
State,  or  by  citizens  or  subjects  of  any  foreign 
State.'* 


If  these  provisions  are  construed  literally,  a 
foreign  State  or  sovereign,  if  permitted  to  sue 
in  any  case,  may  sue  a  State  of  the  Union,  by 
original  process  from  the  Supreme  Court  of  the 
United  States.  Tliis  result  can  be  avoided,oiil7 
by  holdine  that  a  foreign  State  or  sovereUfn 
cannot  mamtain  a  suit,  in  any  court  of  the  Umt- 
ed  States,  or  of  any  one  of  the  several  States,  to 
enforce  a  sovereign,  or  public  right,  either  of 
property  or  of  contract.  In  the  early  Ihiglidi 
cases,  it  seems  to  have  been  taken  for  granted, 
that  a  foreign  sovereiffn  might  sue  or  be  sued  in 
the  courts  of  England.  This  theory  is  imprac- 
ticable and  inconsistent  with  the  character  and 
harmony  which  should  pervade  and  control  the 
intercourse  of  nation  with  nation.  The  error 
of  the  English  theory  is  manifest  from  the  con- 
dition and  embarrassment  to  which  it  brought 
the  court,  in  the  case  of  Prioleau,  In  aU  the 
cases  which  have  been  before  the  English  ooarts, 
it  has  been  conceded  that  a  foreign  soveratsa 
could  not  be  sued  for  any  act  or  matter,  ricnt 
or  wrong,  growing  out  of  the  exercise  of  his 
sovereign  prerogatives.  Upon  principle  it  b 
submitted  that  it  is  equally  clear  tliat  a*  foreign 
sovereign  or  State  should  not  be  allowed  to  en- 
force sovereign  rights,  or  obtain  redress  for  an 
injury  thereto,  by  suit  against  aprivatecitiun, 
by  whom  such  rights  may  have  been  invaded, 
or  bv  whom  the  iinury  may  have  been  produced. 

itesere,  C.  Cnahlns^  and  MUton  Androe,  for 
appellee: 

1.  In  Great  Britain,  the  right  of  a  foreign  gov- 
ernment, whether  monarchical  or  republfoan,  to 
sue,  in  any  and  all  the  courts  of  tliat  kinsdom, 
is  now  and  always  has  been  recogniased,  and 
even  with  the  assertion  or  admission  that  the 
denial  of  such  right  would  afford  just  cause  of 
war  to  the  aggrieved  foreign  government. 

2.  The  same  right  ia  recognized  by  the  tribu- 
nals of  Continental  Europe  and  especially  by 
France,  on  behalf  of  the  United  States. 

8.  Expositors  of  the  law  of  nations  unani- 
mously declare,  as  the  rule  of  all  the  countries 
belon^ng  to  the  great  Christian  Republics  of 


Giff. .  «W ;  7  Jur.,  N.  8.,  488 ;  4  L.  T.  N.  S.,  274 :  aff»d, 
7  Jur.  N.  8..  039;  30  L.  J.  Ch.,  SQO;  0  W.  R.,  712;  4  L. 
T.  N.  S.,  494 ;  3  DeG.,  F.  Sc  J.,  217. 

The  Constitution  of  U.  8.,  art.  8i  aeo.  2,  authorlzea 
suit  bsr  f oreifirn  government  in  U.  8.  court. 

in  New  York  this  riflrht  has  also  been  clearly  set- 
tled by  the  courta.  itepubiio  of  Mezioo  v.  Aran- 
iroiz,  5  Duer,  634 ;  S.  C,  11  How.  Pr.,  676. 

The  restriction  to  this  riyht  ia  that  the  foreifirn 

Sovernment  should  be  an  independent  and  ao- 
nowiedged  sovereignty  and  the  two  governments 
at  peace  with  each  other.  Republic  of  Mexico  v. 
Arangoiz,  cited  above,  and  City  of  Berne,  in  Swit- 
aserland,  v.  Bank  of  England,  9  Ves.,  347;  Bolder  v. 
Bank  of  England,  10  Ves.,  353:  Doider  v.  Lord 
Huntington,  11  Vos.,  283. 

A  sovereign  state  or  government  cannot  be  sued 
in  the  courts  of  another  state  or  government.  It 
may  be  made  a  defendant.  The  joinder  In  such 
case  is  a  mere  invitation  to  appear,  and,  if  disre- 
garded, is  a  nullity.  Manning  v.  Nicaragua  and 
The  A.  T.  Go.,  14  How.,  617 ;  Duke  of  Brunswick  v. 
King  of  Hanover,  24  H.  L.  Ca.,  1 ;  De  Haber  v. 
Queen  of  Portugal;  Wandsworth  v.  Queen  of 
Spain,  16  Jur.,  164;  20  L.  J.,  Q.  B.,488;  17  Q.  B.,  171. 

Where  a  sovereign  of  a  foreign  country  has  been 
displaced  by  a  usurping  government  de  /octo,  upon 
his  restoration  to  authority  he  succeeds  to  all  the 
rights  of  the  usurping  government  and  to  its  pub- 
lic property,  and  is  the  proper  person  to  sue  in  re- 
spect to  it.  United  States  of  America  v.  Prioleau, 
11  Jur.,  N.  8.,  782;  36  L.  J.  Ch.,  7 ;  18  W.  R.,  1062 ;  13 
L.  T.  N.  8.,  92. 

Foreign  minister  cannot  sue  in  his  own  name  in 
respect  to  his  sovereign's  property.    Baron  Pen- 
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edo  y.  Johnson.  20  L.  T.  N.  S..  462 ;  28  W.  R^  XXI. 

An  action  in  rem  being  an  indirect  method  of  Im- 
pleading the  owner  cannot  be  brought  against  the 
property  of  a  foreign  sovereign.  The  immunity  of 
a  public  ship  is  not  lost  by  her  being  used  parUally 
and  subordinately  for  trading  purposes.  The 
Parlement  Beige,  6  L.  R.  P.,  Dlv.,  197 ;  tf  L.T.  N.  8., 
273:28  W.R.,  642. 

Foreign  sovereign  cannot  be  served  with  writ  or 
process.  There  are  two  apparent  exceptions :  let. 
When  the  sovereign  comes  into  oourt  asplalntiff.de- 
fendant  may  assert  a  counter  claim  or  brlx^  oross- 
action  that  complete  justice  may  be  done.  2a.Where 
both  plaintifr  and  a  foreign  sovereign  have  otaims 
on  funds  in  a  third  person's  hands,  toe  for^n  sov- 
ereign or  state  ma^r  be  joined  as  defendant,  so  he 
may  assert  his  ciaun  to  the  funds.  Strousbeiff  v. 
Costa  Rica,  44  L.  T.  N.  8.,  199 ;  20  W.  R.,  125 :  Reoub- 
lic  of  Costa  Rica  v.  Brlanger,  Law  Rep.,  1  Ch.  BI  v., 
171. 

A  person  is  not  liable  to  suit  in  this  country  for 
acts  done  by  him  as  sovereign  of  another  natloii 
even  though  he  has  ceased  to  be  such  soveralvn. 
Hatch  y.  Baez,  7  Hun.  606. 

Suit  by  a  foreign  state  may  be  stayed  till  it  name 
a  person  to  be  made  defendant  in  aoross-Aotlon  for 
the  purpose  of  making  upon  oath  the  discovery  re- 
quired. RepubUc  of  Peru  v.  WegueUn,  18  Moak*s 
Eng.  R.,  679;  Law  Rep.,  20  Eq.  Oa.,  140;  United 
States  of  America  v.  Wagner,  Law  Rep^  2  Ch.,  6BS. 

Courts  have  no  power  nor  authority  over  foret^n 
governments  nor  their  property ;  notwithstanding 
such  property  is  within  our  territorial  limits,  as 
funds  In  the  hands  of  agents.  Leavltt  v.  Dabney, 
87  How.  Pr.,  264 ;  7  Rob.,  860 ;  8  Abb.  Pr..  N.  8.,  460. 

98  U.  8. 
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Europe  and  Amerlcd,  that,  although  a  foreign  I 
government,  whether  republican  ormonarchioil 
cannot  be  compelled  to  enter  into  the  courts  of 
an  J  country  as  defendant,  yet  such  goyemment 
has  full  right  to  appear  as  plaintiff  .equally  with 
any  prirate  person,  and  even  equaJly  with  the 
loou  sovereign. 

4.  That  right  has  been  repeatedly  recognized 
by  the  courts  of  the  United  States. 

L  The  law  and  practice  of  Great  Britain. 

1.  On  this  point  the  following,  among  many 
reported  cases,  may  be  cited  t 

Em/ptT€T  of  BrciU  v.  Bobinaon^  5  Dowl.  Pr. 
Cas..  A23;  Qween  of  Portugal  ^r.  Qlyn,  7  CI.  & 
F.,  466;  King  of  apain  v.  Maehado,  4Ru8..225; 
BuUeUw,  King qf  Spain, 2B\{gh (N.  S.),  81  Ch; 
King  of  Spain  v.  HuOet,  1  CI.  &  F..  848  (H.  of 
L.);  Eothichiid  y,  QueenafPbrt.fiYou.&Col, 
604  (Bzchv);  King  of  Tw>  SidSiM  v.  WHHmx,  1 
Sim.  (N.  8.).  (Ch.);  Emporor  ofAui,  v.  Day  d 
KomOh,  8  De  Gez.  F.  &  J.,  217  (Ch.);  King  of 
Oneeew,  Wrufht,  6  Dowl.  P.  C,  12;  U.  S,  v. 
PHoieau,  2  Hem.  A  Mil,  659  (Ch.);  U.  S,  v. 
Wagner,  L.  R,  2  Ch.  App.,  582. 

2.  The  following  suits  have  been  maintained 
hi  Great  Britain  m  the  name  of  the  United 
States, within  the  last  five  years  (myself  having 
been  counsel  in  the  same),  namely: 

U.  S,  V.  The  Sumter  (Admiralty);  U.  S.  v. 
The Bappahannock  (iidminltf);  if.  S.  v.  The 
OH^raUer  (Admiralty);  U.  8,  v.  ITie  TaOdhame 
(AmirB]ty);{7;  8,  v.  The  Alexander  (Admir^); 
U.  8.  V.  Prioleau,  L.  R.,  209. 659;  [T.  8,  v.  Wag- 
ner, L.  R.  2  Ch.,  582;  U,  8.  v.  rat^(Law);  U, 
8,  V.  Oudgeon  (Chancery);  U,  8,  v.  Blakely  Co, 
(Rolls). 

And  the  foDowing  in  British  America,  viz. : 
,      U,  8,  V.  Boyd  (Ch.);  U.  8.  v.   The  Georgia, 
(Adm.). 

There  is  an  older  case.that  of  I%e  Pree.of  The 
U,  8.  V.  Drummond,  88  Beav.,  449,  the  form 
of  which,  if  not  a  solicitor's  blunder,  can  only 
be  joatifled  under  the  particular  Act  of  Congress 
which  authorized  the  suit 

8.  In  the  case  of  TheU,  8.  v.  Wagner,  L.  R. 
2  Ch..  582,  while  it  was  in  the  ViceChancellor's 
Coort,  Vuse-ChaneeOor  Wood  said: 

"That  the  right  of  a  government  to  sue  in  the 
ooarts  of  Great  Britain  is  a  right  upon  which 
there  can  be  no  doubt,  and  wmch  has  been  rec- 
ognized from  the  time  of  the  case  mentioned  in 
Rollers  Abridgement,  and  finally  established  bv 
the  House  of  Lords  in  the  Klne  of  Spain's  case. 

271  8,  V.  Wagner,  L.  R,  8  Eq.,  729. 

It  is  a  curious  coincidence,  that  the  case  in 
Rifle's  Abridgement,  Court  de  Admiralty  (E. 
3),  which  re-appears  also  in  1  Rollers  Reports, 
188,  is  of  the  King  of  Spain  (t.  Jacob). 

4.  InfftOieUy.  King  of  Spain,  Lord  Redes- 
dale  said  (in  the  House  of  Lords): 

'  'I  have  no  doubt  but  that  a  foreign  sovereign 
may  aoe  in  this  country;  otherwise  there  would 
be  a  right  without  a  remedy.  He  sues  here  in 
behalf  of  his  subjects.  And  if  foreign  sover- 
were  not  allowed  to  do  this,  the  refusal 
it  be  a  cause  of  war."  1  Dow.  &  CI.,  175. 
Roundell  Palmer,  an  eoually  good  author- 
ity, thottffh  not  on  the  Bench  as  clumcellor,  be- 
caueeof  his  refusal  to  sacrifice  conscience  to 
place,  says:  "A  State  can  sue  under  the  name 
by  which  it  is  recognbEed  by  the  Queen,and  the 
refnaal  to  allow  it  would  be  a  caeue  belli" 

U.  &  V.  Wagner,  L.  R,  2  Ch.  App.,  588. 

See  11  Wall.  U.  8.,  Boos  20. 


The  courts  of  England  hold  that  a  sovereign 
cannot  be  forced  into  court  by  suit;  but  that,  if 
a  foreign  sovereign  appears  in  court  voluntarily 
as  plaintiff,  the  defendant  may  then  sue  him 
bv  cross- bill  or  otherwise.  That  is  not  to  deny 
his  right  to  sue,  but  only  to  declare  its  conse- 
quences. 

King  of  Spain  V,  HuOeU,  1  CI.  A  Fin..  848; 
U.  8,  V.  Wagner,  L.  R,  2  Ch.  App..  502. 

The  English  lawyers  and  judges,  educated  al- 
most exclusively  in  the  knowledge  of  case  law, 
knew  how  to  proceed  when  a  foreign  govern- 
ment, represented  by  the  name  of  a  person,  that 
is,  a  monardiioal  State,  came  before  them;  but 
they  broke  down  when  a  Republic  appeared. 

It  was  the  case  of  the  Republic  of  (Columbia, 
as  the  union  of  New  Granada,  Venezuela  and 
Ecuador  was  denominated.  An  ill  informed 
solicitor,  who  heard  frequent  talk  of  the  British 
Government,  supposed  uat  would  serve  as  the 
name  of  the  Republic,  and  so  brought  it  into 
the  court,  by  the  name  and  style  oi  the  "Co- 
lumbian Government."  It  was  a  puzzler  to  the 
judges.  They  perceived  by  instinct  that  the 
suit  could  not  stand.  But  a  whole  generation 
of  lawyers  and  judges  stumbled  over  the  ques- 
tion, until  the  Ijnit^  States  came  on  the  carpet; 
and  then  they  saw  clearly  that  Columbia,  as  a 
sovereign  State,  had  the  right  to  sue,  but  that 
it  should  have  sued  by  the  title  of  sovereignty 
designated  by  its  Constitution. 

Compare  €lolumlrian€hvi.r.  Bothe6hM,\  Sim., 
94;  U,  8.  V.  Prioleau,  2  Hem.  A  M.,  559. 

But,  even  while  at  length  comine  to  see  that 
the  constitutional  name  of  Columbia  was  that 
by  which  it  was  entitled  to  sue,  thejr  still  stum- 
bled on  the  question  of  title,  insisting  that  it 
should  sue  by  the  style  of  the  "State  ox  Colum- 
bia,'' instead  of  "Republic  of  Columbia." 

Next,  the  English  lawyers  and  judees  bog- 
gled on  the  question  how  to  obtain  discovery 
from  a  plaintiff  Republic. 

Thisquestion  was  made  in  the  case  of  The  U. 
8.  V.  Wagner,  L.  R,  2  Ch.  App.,  588. 

Vice- Chancellor  Wood  opinea  that  the  Presi- 
dent of  the  United  States  must  act  for  or  be 
joined  with  the  United  States. 

We,  the  United  States,  replied:  the  Presi- 
dent cannot  lawfully  and,  therefore,  will  not 
and  shfrt  1  not  appear  as  plaintiff,  or  make  dis- 
covery on  oath,  for  or  with  the  United  States; 
and  so  the  case  went  to  the  Court  of  Appeals  in 
chancery. 

That  court,  consisting  of  the  Chancellor,  Lord 
Chelmsford,  and  the  Lords  Jueticee,  Sir  Geoige 
James  Turner  and  Lord  Caimes,  agreed  that 
the  President  could  not  be  compelled  to  appear, 
and  so  overruled  the  Vice  Chancellor. 

But  thereupon,  said  the  Vice-Chancel1or,some 
corporeal  person  must  appear  to  disclose  on  oath , 
the  Attomey-Gteneral  or  the  Secretary  of  State. 
We  replied :  no,  neither  they  nor  anybody  else. 
The  United  States  will  make  disclosure  under 
•its  great  seal,  duly  certified  bv  its  lawful  keeper, 
the  Secretary  of  State,  and  in  no  other  form  or 
manner;  ana  if  you  do  not  rest  content  with 
this,  say  so,  and  we  will  make  it  a  case  of  in- 
sulted national  dignity  and  honor,  quite  as  full 
of  political  meaning  as  the  case  of  The  Alabama, 
And  so  we  filed  our  answer  under  the  great  seal. 

Question  has  arisen  in  various  countries  of 
the  continent  as  to  what  circumstances,  if  any, 
suffice  to  subject  the  property  of  a  foreign  sov. 
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erelgn  and,  as  incidental  thereto,  his  person, 
nominally,  to  the  local  Jurisdiction. 

But  no  question  has  been  made  as  to  the  right 
of  a  foreign  sovereign  or  State  to  sue. 

It  suffices  to  say,  as  to  those  countries,  that 
France  has  admitted  the  United  States  as  plaint- 
id  in  her  Judicial  tribunals  a^nst  sundry  per- 
sons, subjects  or  citizens  of  France,  to  recover 
compensation  for  the  injury  done  by  such  per- 
sons to  the  American  Government. 

U.  8.  V.  Arman  (Cour  Imperiale). 

II.  The  law  of  nations. 

It  would  be  superflous  to  make  any  citations 
of  this  class.  It  suffices  to  refer  to  Phiflim.  Com. 
Int,  I^aw,  sees.  lOd-118. 

The  plaintiff's  own  brief  shows  that  at  a  very 
early  day  the  right  of  a  foreign  government  to 
sue  here  was  recognized  by  the  courts  of  the 
United  SUtes. 

The  King  of  Spain  v.  OWiw,  2  Wash.  (C.C.) 
481. 

It  seems  Strang  to  find  the  plaintiff's  counsel 
suggesting  constitutional  objections  to  the  exer- 
cise of  this  right,  in  the  presence  of  the  fact  of 
the  right  being  expressly  accorded  by  the  Con- 
stitution.   Art.  8,  sec.  2. 

No  inconvenience  can  stand  in  the  way  of  the 
unequivocal  provision  of  the  Constitution. 

il/r.  Justice  Bradley  delivered  the  opinion 
of  the  court: 

This  is  an  appeal  from  the  Circuit  Court  of 
the  United  States  for  the  District  of  California. 
It  is  a  case  of  collision  between  the  American 
ship  Sapphire  and  the  French  transport  Fury- 
ale,  which  took  place  in  the  harbor  of  San  Fran- 
cisco, on  the  morning  of  December  22, 1867,  in 
which  The  Eurvale  was  considerably  damaged. 
A  libel  was  filed  in  the  district  court  m  the  name 
of  the  Emperor  Napoleon  I  [I.,  as  owner  of  The 
Eurvale  against  The  Sapphire.  The  claimants 
filed  an  answer,  depositions  were  taken, and  the 
court  decreed  in  favor  of  the  libelant  and 
awarded  him  $16, 000.  the  total  amount  claimed. 
The  claimants  appealed  to  the  circuit  court, 
which  affirmed  Uie  decree.  They  then  appealed 
to  this  court. 

The  first  question  raised  is  as  to  the  right  of 
the  French  Emperor  to  sue  in  our  courts.  On 
this  point  not  the  slightest  difficulty  exlfets.  A 
foreign  sovereign,  as  well  as  any  other  foreign 
person,  who  has  a  demand  of  a  civil. nature 
against  any  person  here,  mav  prosecute  it  in  our 
courts.  To  denv  him  this  privile^  would  mani- 
fest a  want  of  comity  and  friendly  feeling. 
Such  a  suit  was  sustained  in  behalf  of  the  King 
of  Spain  in  the  third  circuit  by  Justice  Wash- 
ington and  Judge  Peters  in  1810.  2  Wash.  (C. 
C.)  481.  The  Constitution  expressly  extends 
the  Judicial  power  to  controversies  between  a 
State, or  citizens  thereof ,  and  foreign  States, citi- 
zens or  subjects,  without  reference  to  the  sub- 
ject-matter of  the  controversy.  Our  own  gov- 
ernment has  largely  availed  itself  of  the  like 
privilege  to  bring  suits  in  the  English  courts  in 
cases  growing  out  of  our  late  civil  war.  Twelve 
or  more  of  such  suits  are  enumerated  in  the  brief 
of  the  appellee,  brought  within  the  last  five 
years  in  the  English  law,  chancery  and  admi 
rulty  courts.  Tnere  are  numerous  cases  in  the 
English  reports  in  which  suits  of  foreign  sover 
eigns  have  been  sustained,  though  it  is  held  that 
a  sovereign  cannot  be  forced  into  court  by  suit. 
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HuUett  V.  King  of  Spain,  1  Dow.  &  CI..  169;  8. 
a,  1  CI.  &  F.,  888;  8,  a,  2  Bligh,  N.  8..  81; 
Bmp.  ofBraeU  v.  Bolnnson,  6  Ad.  &  E.,  801; 
Queen  ofJP&rt.  v.  Olynn,  7  CI.  &  F.,  466;  King 
of  Spain  v.  Maehado,  4  Russ. .  225;  Bmp.  of  Aus- 
tria V.  i>otf,  8  De  Gex.  F.  &  J.,  217;  KiiHfof 
Greece  "9,  Wright,  6  Dow.  Pr.  Cas.,  12;  8.  C, 
1  Jurist,  244;  Prioteau  v.  U,  8.,  2  L.  R..  Eq- 
Cas.,  669;  U.  8.  v.  Wagner,  2  L.  R.  Ch.  App.. 
682;  Duke  of  Brunswick  v.  King  of  Hanover,  6 
Beav.,  1;  8.  C,  2  H.  of  L.  Cas.,  1;  De  Haher 
V.  Queen  of  Port,  17  Q.  B.  (N.  S.),  171:  also  2 
Phill.  Int.  Law,  part  VI.,  ch.  1;  Dan.  Ch. 
Pr.,  ch.  II.  sec.  2. 

The  next  ouestion  is,  whether  the  suit  has  be- 
come abated  by  the  recent  deposition  of  the  Em- 
peror Napoleon.  We  think  it  has  not.  The 
reining  sovereign  represents  the  national  sov- 
ereignty, and  that  sovereignty  is  continuous  and 
perpetual,  residing  in  the  proper  successors  of 
the  sovereign  for  the  time  being.  Napoleon 
was  the  owner  of  The  Euryale,  not  as  an  'indi- 
vidual, but  as  sovereign  of  France.  This  is 
substantially  averred  in  the  libel.  On  his  dep- 
osition the  sovereignty  does  not  change,  but 
merely  the  person  or  persons  in  whom  it  re- 
sides. The  foreign  State  is  the  true  and  real 
owner  of  its  public  vessels  of  war.  The  reign- 
ing Emperor,  or  National  Assembly,  or  other 
actual  person  or  parUr  in  power,is  but  the  agent 
and  representative  of  the  national  sovereignty. 
A  change  in  such  representative  works  no  change 
in  Uie  national  sovereignty  or  its  righta  The 
next  successor  recognized  by  our  government  Is 
competent  to  carry  on  a  suit  already  commenced 
and  receive  the  fruits  of  it.  A  deed  to  or  treaty 
with  a  sovereign,  as  such,  inures  to  his  succes- 
sors in  the  government  of  the  country.  If  a  , 
substitution  of  names  is  necessary  or  proper  it 
is  a  formal  matter,  and  can  be  made  by  the 
court  under  its  general  power  to  preserve  due 
symmetry  in  its  forms  of  proceeding.  No  alle- 
gation has  been  made  that  any  change  in  the 
real  and  substantial  ownership  of  The  Euryale 
has  occurred  by  the  recent  devolution  of  the 
sovereign  power.  The  vessel  has  always  be- 
longed and  still  belongs  to  the  French  Nation. 

If  a  special  case  should  arise  in  which  it  could 
be  shown  that  injustice  to  the  other  party  would 
ensue  from  a  continuance  of  the  proceedings 
after  the  death  or  deposition  of  a  sovereign,  the 
court,  in  the  exercise  of  its  discretionary  power, 
would  take  such  order  as  the  exigency  might 
require  to  prevent  such  a  result. 

The  remaining  question  relates  to  the  merits 
of  the  case.  And  on  the  merits  of  the  case,  as 
presented  bv  the  record,  we  think  that  the  court 
below  erred  in  imposing  the  whole  damage 
upon  The  Sapphire.  We  think  that  The  Eury- 
ale was  equally  in  fault,  and  that  the  damage 
ought  to  be  divided  between  them.  It  is  not 
our  general  practice  to  scrutinize  verv  carefully 
the  weight  of  evidence  in  cases  of  collision, 
where  the  evidence  is  substantiallv  conflicting, 
and  where  both  district  and  circuit  courts  have 
concurred  in  a  decree  upon  the  merits.  Our 
views  upon  this  subject  will  be  found  quite  fully 
expressed  by  Mr.  Justice  Clifford  in  the  case  of 
The  Baltimore.  8  Wall..  883  [75  U.  8.,  XIX., 
468].  But  this  case  depends  upon  a  narrow 
point,  the  evidence  on  which  is  in  our  view  so 
decidedly  adverse  to  the  sole  liability  of  The 
Sapphire  that  it  becomes  our  duty  to  notice  it. 
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The  Euryale  came  to  anchor  in  the  harbor  on 
the  14th  of  December,  about  six  Jiundred  yards 
from  the  wharf.  She  was  of  four  hundred  and 
fifty  tons  burden,  drew  thirteen  feet  of  water, 
and  had  out  fifty-six  fathoms  of  chain,  and  an 
anchor  weighing  8, 500  pounds.  The  Sapphire, 
of  thirteen  hundred  tons  burden,  came  to  an- 
chor about  the  18th  of  December,  about  three 
hundred  yards  (as  alleged  both  in  the  libel  and 
answer)  to  the  southeasterly  of  The  Euryale, 
at  a  point  farther  up  the  harbor,  and  farther 
from  the  wharf.  She  had  out  about  fifty 
fathoms  of  chain,  and  an  anchor  weighing  8,66o 
to  8,800  pounds,  and  she  was  heayily  laden, 
drawing  about  twenty-three  feet  of  water. 

On  the  night  of  the  21st  of  December  it  com- 
menced to  blow  pretty  strong  from  the  south- 
east, by  midnight  blowing  a  six  knot  breeze, 
and  it  kept  increasing  up  to  the  time  of  the  col- 
lision at  five  o'clock  the  next  morning,  when  it 
seems  to  have  been  blowing  a  gale.  At  half 
past  three  in  the  morning  the  tide  changed 
from  ebb  to  flood,  the  direction  of  flood  tide 
being  southeasterly,  directly  contrary  to  that  of 
the  wind.  And  the  captain  of  The  Euryale 
says  (and  he  is  not  contradicted)  that  the  wind 
-was  twice  as  strong  as  the  tide.  The  weight  of 
the  evidence  is  that  The  Sapphire,  under  the 
force  of  the  wind,  dragged  her  anchor  and  got 
inside  of  The  Euryale;  that  Is,  between  her  and 
the  city.  At  a  few  minutes  past  five  the  col- 
lision occurred. 

The  libelant  insists  that  The  Sapphire  was  in 
fault  in  two  points:  1,  in  anchoring  too  near 
The  Euryale  in  the  first  instance:  2,  in  not. 
heving  out  sufficient  anchors.  We  think  that 
the  first  charse  is  not  sustained.  Experienced 
pilots  testified  that  two  hundred  and  fifty  yards 
distance  is  a  good  and  suflicient  berth  in  that 
harbor.  And  it  is  to  be  noted  that  the  master 
of  The  Euryale  made  no  complaint  of  too  great 
proximity,  although  she  and  The  Sapphire 
were  lying  in  the  same  relative  position  for 
several  days.  On  the  other  point,  we  agree 
with  the  district  and  circuit  courts  that  The 
Sapphire  was  in  fault.  Had  a  second  an- 
chor been  put  out  at  an  earlier  period  the  col- 
lision in  all  probability  would  not  have  occurred. 
Indeed,  the  captain  of  The  Sapphire  gave  orders 
to  the  first  officer  that  if  she  was  likely  to  start, 
to  put  the  second  anchor  down.  But  it  was  not 
done  till  the  collision  itself  broke  the  ring  stop- 
per and  let  it  down.  A  more  careful  watch 
would  have  led  to  the  discovery  of  the  vessel's 
having  started,  and  would  have  prevented  the 
catastrophe  which  ensued. 

But  we  are  also  satisfied  that  The  Euryale  was 
not  free  from  fault.  The  captain  was  not  on 
board.  The  first  officer,  though  on  board,  was 
not  on  deck  from  eleven  o'clock  until  after  the 
collision.  Le  Noir,  the  third  officer,  was 
(^cer  of  the  deck  that  night.  He  was  called 
up  by  the  head  or  chief  of  the  watch  at  three 
o'clock  to  observe  that  The  Sapphire  was  ap- 
proaching nearer  to  them  than  she  had  been. 
He  attributed  it  to  her  letting  out  more  chain, 
and  returned  below,  and  did  not  come  on  deck 
again  until  five  o'clock,  a  few  moments  before 
the  collision,  when  it  was  too  late  to  avoid  it. 
The  instant  he  came  on  deck  he  ordered  done 
the  thing  that  could  have  saved  them  had  it 
been  done  earlier — the  Jib  to  be  hoisted.  It 
would  have  sheered  the  vessel  off,  and  allowed 
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The  Sapphire  to  pass  her.  Such  is  the  testimony 
of  the  libelant's  own  witnesses.  It  is  the  Judg- 
ment of  the  first  officer  of  the  ship.  Why  was  not 
this  done  before?  Why  was  not  the  officer,  on 
such  a  night,  in  such  a  gale,  at  his  post.  At 
four  o'clock  the  man  in  charge  of  the  watch  saw 
The  Sapphire  approaching,  and  savs  he  made  a 
report  to  that  effect.  The  first  officer  says  that 
no  report  was  made  to  him.  But  the  third 
officer,  who  was  officer  of  the  deck,  does  not 
say  that  it  was  not  made  to  him.  If  the  fact 
was  not  communicated  to  the  proper  officer, 
that  was  in  itself  a  fault  If  it  was  communi- 
cated and  not  attended  to,  the  case  of  the 
libelant  is  not  bettered.  But  the  evidence  is 
very  strong  that  the  officer  received  the  infor- 
mation. Deveaux,  the  head  of  the  watch, 
says  that  he  reported  the  fact  at  four  o'clock; 
and  Bioux,  who  had  charge  of  the  watch  be- 
tween four  and  five  o'clock,  says  that  be- 
tween those  hours  he  saw  The  Sapphire  with 
the  wind  astern,  and  heading  the  current, 
coming  towards  The  Euryale ;  that  she  continued 
to  approach  gradually,  and  that  he  reported 
this  to  Mr.  Le  Noir  between  four  and  Ave 
o'clock.  Here,  then,  was  a  clear  neglect  of  proper 
precautions  for  an  entire  hour  immediately  pre- 
ceding the  collision. 

We  cannot  avoid  the  conviction  that  there 
was  a  want  of  proper  care  and  vigilance  on  the 
part  of  the  officers  of  The  Euryale,  and  that 
this  contributed  to  produce  the  collision  which 
ensued.  Both  parties  being  in  fault,  the  dam- 
ages ought  to  be  equally  divided  between  them. 

Decree  of  the  Circuit  Court  reversed,  and  the 
eau$e  remitted  to  that  courts  with  directions  to 
enter  a  decree  in  conformity  with  this  opinion, 
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Britith  svJbjects  may  me  in  the  Court  of  Claims, 

Great  Britain  accords  to  our  citizens  the  right  to 
prosecute  claims  agrainst  that  government  la  its 
courts  by  the  petition  of  right  which  is  a  judicial 
proceeding,  to  be  tried  like  suits  between  subject 
and  subject. 

British  subjects  for  that  reason  have  the  right  to 
sue  in  the  Court  of  Claims,  under  the  Act  relating 
to  Captured  and  Abandoned  Property. 

[No.  280.] 
Argued  Mar,  SI,  1871,    Bedded  Apr,  3,  1871, 

APPEAL  from  the  Court  of  Claims. 
The  petition  in  this  case  was  filed  by  the 
appellee  in  the  court  below,  to  recover  the  value 
of  certain  bales  of  cotton. 

Judgment  having  been  given  for  the  claim- 
ant, the  defendant  took  an  appeal  to  this  court. 

The  case  is  further  stated  by  the  court. 

Messrs.  Amoa.  T.  Akermai&t  AttyOen., 
and  Aset.  AttyOen,  Talbot*  for  appellant: 

The  facts,  upon  which  the  Court  of  Claims 
bases  its  conclusion  of  law,  that  the  Govern- 
ment of  England  accords  to  citizens  of  the 
United  States  the  right  to  prosecute  claims 
against  such  government,  are  thus  set  forth  in 
the  findings: 
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'*4.  That  the  Government  of  England  ac- 
cords to  its  subjects  and  aliens  the  right  to 
prosecute  claims  against  it  by  petition  of  right 
given  by  the  common  law  of  England,  and  reg- 
ulated by  Statutes  23  and  24  Victoria,  July  3, 
18(K),  as  to  the  mode  of  procedure;  in  which  the 
petition  addressed  to  the  King  is,  by  his  flat,  in- 
dorsed thereon,  directed  to  a  court  of  his  king- 
dom to  hear  and  determine  the  case.  The  flat, 
except  in  a  ver)r  extraordinary  case,  is  panted 
as  a  matter  of  right  to  any  suppliant,  suoject  or 
alien.  The  petition  is  in  form  addressed  to  the 
grace  and  favor  of  the  King,  but  in  practice  is 
left  at  the  office  of  the  home  secretaiy,  and  the 
fiat  is  then  obtained  as  a  matter  of  official  rou- 
tine." 

The  facts  thus  found  are  not  sufficient  to  sup- 
port the  conclusion  of  law,  which  is  rested  up- 
on them. 

The  mode  of  proceeding  is  by  petition  of  rieht, 
which  petition  is  addressed  to  the  sovereign, 
and  first  deposited  at  the  home  office  of  one  of 
the  executive  departments  of  the  English  Gov- 
ernment, in  order  to  obtain  the  indorsement 
thereon  of  the  sovereign's  permission  that  the 
suit  may  be  brought  in  court.  This  permission 
Is  not  panted  as  a  matter  of  course,  but  at  royaJ 
discretion,  which  withholds  it  when  royalty 
deems  fit. 

A  right  differing  from  this  altogether,  is  that 
which  was  provided  by  a  Statute  of  the  United 
States,  establishing  the  Court  of  Claims.  The 
words  of  that  enactment  are:  '*  And  the  said 
Court  shall  hear  and  determine  all  claims 
founded  upon  any  law  of  Congress,  or  upon 
any  regulation  of  an  Executive  Department,  or 
upon  any  contract,  expressed  or  implied,  with 
the  Government  of  the  United  States,  which 
may  be  suggested  to  it  by  a  petition  filed 
therein ;"  and  further,  by  way  of  conferring  an 
additional  privilege  under  conditions,  ''Also 
all  claims  which  may  be  referred  to  said  court 
by  either  House  of  Qongress."  Act  Feb.  24, 
1855,  sec.  1;  10  Stat,  at  L.,  612. 

Suppose,  now,  that  this  enactment  were  al- 
tered by  inserting  after  the  words  "  said  court " 
these  words,  namely :  ' '  The  President  in  each 
case  consenting  thereto."  so  that  the  enactment 
should  read :  '  'Said  Court,  the  President  in  each 
case  consenting  thereto,  shall  hear  and  deter- 
mine all  claims  founded,"  etc. 

The  right  to  sue  the  United  States  in  the 
Court  of  Claims,  which  is  now  unconditioned, 
would  then  be  subject  to  the  will  of  the  Execu- 
tive. No  petitioner  could  obtain  hearing  in  thst 
court,  until  he  first  obtained  the  consent  to  such 
hearing,  of  the  President,  the  supreme  head  of 
the  departments,  against  the  action  of  one  of 
which  he  wished  to  obtain  a  judgment. 

Upon  examination  of  the  15th  section  of  the 
Act  of  Parliament  under  consideration,  it  ap- 
pears that  proceedings  in  courts  upon  a  petition 
of  right  are  not  regulated  by  the  same  freedom 
of  discretion,  which  is  the  distinctive  mark  of 
true  Judicial  authority.  Unlike  proceedings 
between  private  parties,  they  are  subject  to  the 
direct  control  of  the  royal  authority.  The  sov- 
ereign may,  by  proclamation  inserted  in  the 
London  Gazette,  suspend  the  rules  adopted  by 
the  courts  to  regulate  such  proceedings,  so  that 
the  same  shall  not  be  binding  and  obligatory  on 
the  said  courts. 

The  Act  of  July  27,  1868,  requires  in  reel- 
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procity  only,  as  against  a  foreign  govemmeDt, 
a  Juridical  ren^edy ;  a  remedy  in  court.  The  en- 
forcement of  a  Judgment  u  made  neitJher  di- 
rectly nor  indirectly,  a  criterion  of  the  alien's 
right  to  sue  in  the  Court  of  Claims;  but  should 
the  point  be  made  (aside  from  the  main  issue) 
that  the  payment  of  anyjudgmentof  the  Court 
of  Claims  against  the  United  States,  depends 
upon  the  wul  of  Congress  as  exercised  in  an 
Act  making  an  appropriation  of  money  for  that 
purpose  out  of  the  National  Treasury,  it  wHl 
be  seetL  that  in  England  payment  of  Jud^ents 
against  the  sovereign  upon  petitions  of  right,  is 
subject  to  equal,  if  not  greater,  restriction.  See 
sec.  Xiy^  of  the  Act  of  28d  and  24thVictoria. 

It  there  appears,  that  where  the  petition  re- 
lates to  any  public  matter,  judgment  in  favor 
of  the  petitioner  is  to  be  p^d  out  of  any  money 
in  the  hands  of  the  commissioners  of  the  Treas- 
ury "  for  the  time  being  applicable  thereto,  or 
which  may  be  hereafter  voted  by  Parliament 
for  that  purpose;"  that  is,  out  of  moneys  which 
have  been  or  may  be  appropriated  by  Parliar 
ment.  In  cases  of  the  other  class, there  is  still  a 
further  condition ;  another  will,  besides  that  of 
the  National  Legislature,  is  to  be  consulted.  In 
any  case  affecting  Her  Majesty  in  her  private 
capacity,  the  payment  is  to  be  made  (runs  the 
statute)  "  out  of  such  funds  or  moneys  as  Her 
Majesty  shall  be  graciously  pleased  to  direct  to 
be  applied  for  that  purpose. 

It  thus  appears,  that  a  Judgment  of  an  En- 
glish court,  upon  a  petition  of  right  in  favor  of 
the  petitioner,  is  in  no  case'  of  more  force  than 
.a  Judgment  of  the  Court  of  Claims  in  favor  of 
a  claimant,  while  the  right  to  proceed  by  peti- 
tion of  right,  is  under  a  qualification,  such  as 
does  not  attach  to  the  right  of  suit  in  the  Court 
of  Claims. 

The  right  to  prosecute  claims  i^gainst  the 
British  Government  in  the  British  courts,  is  not 
accorded  to  any  person,  citizens  of  the  United 
States  or  others;  nothing  is  so  accorded,  but 
the  privilege  to  prosecute  such  suits  when  the 
sovereign  of  Britain  consents  thereto. 

In  Great  Britain  there  is  no  such  right  of 
prosecution,  save  as  existing  at  common  law ; 
and  the  common  law,  as  well  known,  recog- 
nizes the  sovereign  as  exempt  from  liability  to 
suit.  Bonn^  v.  U.  8.,^  Wall.,  166  (76  U.  8., 
XIX,  666.) 

On  the  other  hand,  in  the  United  States, 
by  departure  of  even  the  principles  of  tlie 
common  law,  the  nation  has  made  itself  lia- 
ble to  be  sued  as  private  individuals  are  sued. 
Herein  the  Statute  of  July  27,  1868,  calls  for 
reciprocity,  and  the  appellee  does  not  show 
such  reciprocity  on  the  part  of  his  government. 

Mesmrs,  Cooley,  Clark,  ThonuM  Wilaon  and 
John  J.  Weed,  for  appellee: 

In  the  Court  of  Claims,  therefore,  the  in- 
quiry was:  does  the  (Government  of  Great 
Britain  accord  to  citizens  of  the  United  States 
the  right  to  prosecute  claims  against  such  gov- 
ernment in  its  courts?  This  question  was  an- 
swered by  the  Court  of  Claims  in  the  affirma- 
tive, and  that  court  find  as  a  fact  the  existence 
of  this  right. 

These  findings  of  fact  are  in  the  nature  of  a 
special  verdict,  and  are  not  subject  to  review  here. 

U.  8,  V.  Adams,  6  Wall.,  112  (73  U.  8.. 
XVIII..  794);  Burr  v.  Nao.  Co,,  1  Wall..  102 
(68  U.  8.,  XVII.,  662). 
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What  the  foreign  law  of  a  country  may  be, 
is  ezclnslYely  a  question  of  fact. 

Moityn  ▼.  FciirigfUt  Cowp.,  174;  Smith  v. 
Bartram,  11  OhioSt.690;  AsacAf).  Workman, 
90  N.  H.,  879;  Church  ▼.  Bubbart,  2  Cranch, 
187;  H&mpitead  ▼.  Beed,  6  Conn..  480;  Trasher 
y.  Bherhart,  8  Gill  &  J.,  384;  Piekardy.  Bailey, 
8  Fort.  (N.  H.).  152;  Bryant  ▼.  Kelton,  1  Tex.. 
434:  lifler  v.  TVodtM,  8  B.  Mon.,  806;  Adams 
▼.  (?ay,  19  Vt.,  868. 

The  argument  of  the  Attorney- General  is 
fumiahed  from  the  "  Petitions  of  Right  Act/' 
passed  July  8,  1860,  which  amends  and  pre- 
scribes the  mode  of  procedure  under  petitfons 
of  right. 

But  the  petition  of  right  is  older  than  this 
statute  ana  does  not  depend  upon  any  statute 
for  its  existence  or  authority;  and  even  if  this 
statute  were  the  source  from  which  the  petition 
of  right  derived  its  origin,  the  right  to  institute 
the  petition  is  clearly  ^ven  by  the  1st  section  of 
the  Act,  in  which  it  is  proviaed  as  foHows: 

A  petition  of  right  may,  if  the  suppliant  think 
fit,  be  instituted  in  any  one  of  the  superior  courts 
of  common  law  or  equity  at  Westminster,  in 
which  the  subject-matter  of  such  petition,  or 
any  material  part  thereof,  would  have  been 
cognizable  if  the  same  had  been  a  matter  of  dis- 
pute between  subject  and  subject. 

The  extent  to  which  the  petition  of  right  is 
accorded  and  the  purposes  for  which  it  may  be 
instituted,  are  indicated  in  the  following  author- 
ities: 

Ffeaiher  v.  The  Queen,  6  B.  &  S.,  257;  Tobin 
▼.  The  Queen,  16  C.  B.  (N.  8.),  310;  8  Bl..  255, 
856;  Manning,  Exch.  Pr.,  84,  85. 

The  Court  of  Claims  finds  that  the  flat, 
"  except  in  very  extraordinary  cases,  is  granted 
as  a  matter  of  right."  The  granting  of  the  fiat 
is  only  a  matter  of  official  routine,  and  is  in  the 
nature  of  suing  out  or  issuing  process  in  suits 
between  subject  and  subject.  No  suit  can  be 
commenced  against  a  subject  without  a  writ, 
which  is  in  form  a  conunand  of  the  King  di- 
zectin|p  something  to  be  done;  and  the  same 
form  IS  preserved  in  this  countiy.  It  is  the  writ 
that  ^ves  jurisdiction  to  the  court;  for  without 
a  wnt  and  the  service  of  a  writ,  no  court  has 
jurisdiction, either  in  this  country  or  in  England. 

But,  says  Tidd,  *'  No  writ  can  issue  against 
the  King,  because  he  could  not  command  him- 
self, and  therefore  the  plaintiff  must  proceed  by 
petition."  Prac.,  p.  1076.  It  is  obvious  that 
that  the  fiat,  **  8aU  droit  faU,"  in  the  proceed- 
ing by  petition,  ia  precisely  equivalent  to  the 
'*  l^rieipe  quod  reddat,"  or  other  writ  in  com- 
mon law  cases. 

Certainly  a  State  has  a  right  to  sue  in  the  Su- 
preme Court  of  the  United  States;  and  yet  no 
State  can  file  a  bill  therein,  without  actual  leave 
fint  obtained  on  motion,  after  submitting  a  copy 
of  the  bill  proposed  to  be  filed. 

Because  in  any  particular  case  the  law  may 
not  be  executed,  it  does  not  follow  that  parties 
have  no  rights  under  the  law.  Such  is  merely 
a  case  where  the  private  right  yields  to  public 
exigencies;  it  does  not  prove  that  the  right  does 
not  exist 

Mr.  Juitiee  Davia  delivered  the  opinion  of 
the  court: 

The  controversy  In  this  case  turns  on  the 
rigtit  of  the  appellee,  a  subject  of  Great  Britain, 
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to  prosecute  this  suit  in  the  Court  of  Claims. 
If  he  has  the  right,  then  it  is  conceded  that 
the  judgment  of  that  court  should  be  affirmed. 
The  suit  was  instituted  to  recover  the  proceeds 
of  captured  and  abandoned  property,  and  the 
law  conferring  on  citizens  the  privilege  to  sue, 
extends  it  **  To  the  subjects  of  any  government 
which  accords  to  citizens  of  the  United  States 
the  right  to  prosecute  claims  a^inst  such  govern- 
ment in  its  courts."  Ills  msisted that  Great 
Britain  does  not  accord  this  right  to  our  citizens, 
because  the  mode  of  proceeding  in  that  country 
for  the  recovery  of  claims  against  the  govern- 
ment depends  on  the  will  of  the  Crown,  while 
with  us  the  right  is  absolute. 

It  is  a  familiar  principle  that  all  governments 
possess  an  immunity  from  suit,  and  it  is  onlv  in 
a  spirit  of  liberality  and  to  promote  the  en(fs  of 
lustice,  that  they  ever  allow  themselves  to  be 
brought  into  court.  If  the  privilege  be  granted 
at  all,  necessarily  the  regulations  concerning  it 
and  the  mode  of  proceeding  will  differ,  as 
much  as  the  governments  themselves  differ. 

In  Englana,  it  is  easy  to  see  that  the  method 
of  redressine  injuries  to  which  the  Crown  is  a 
party,  would  be  different  from  the  remedy 
adopted  in  this  country  in  case  the  United 
States  be  the  aggressor,  because  of  the  principle 
underlying  the  English  Constitution,  that  the 
King  can  do  no  wrong.  On  this  account,  al- 
though it  would  not  do  to  issue  mandatory 
process  against  the  sovereign,  yet  the  law  beinf 
unwilling  that  private  rights  should  be  invaded 
in  the  conduct  of  public  affairs  and  not  re- 
dressed, has  furnish^  the  subject  who  is  thus 
injured  with  a  mode  of  obtaining  redress,  which 
is  consistent  with  the  idea  of  kingly  prerogative. 
The  law  allows  him  by  petition  to  inform  the 
King  of  the  nature  of  his  grievance,  and  ''as 
the  law  presumes  that,  to  know  of  any  injury 
and  to  ledress  it,  are  inseparable  in  the  royal 
breast,  it  then  issues,  as  of  course,  in  the  King's 
own  name,  his  orders  to  his  judges  to  do  justice 
to  the  party  aggrieved."    8  Bl.  Com.,  255. 

This  valuable  privilege,  secured  to  the  sub- 
ject in  the  time  of  Edward  the  First,  is  now 
crystallized  in  the  common  law  of  England. 
As  the  prater  of  the  petition  is  grantable  ex 
debito  justiticB,  it  is  called  a  petition  of  right, 
and  is  a  judicial  proceeding,  to  be  tried  like 
suits  between  subject  and  subject. 

It  does  not  exist  by  virtue  of  any  statute,  nor 
does  the  recent  legislation  in  England  concern- 
ing it  do  more  than  to  regulate  the  manner  of 
its  exercise  and  to  confer  on  the  petitioner  the 
privilege,  not  t>efore  granted,  of  instituting  his 
proceeding  in  any  one  of  the  superior  courts  of 
common  law  or  equity  in  Westminster. 

In  this  condition  of  the  law  regu^ing  the 
petition  of  right,  which  is  conceded  to  aliens  as 
well  as  subjects,  how  can  it  be  contended  that 
the  British  Government  does  not  accord  to  cit- 
izens of  the  United  States  the  right  to  prosecute 
claims  against  it  in  its  courts?  It  is  of  no  con- 
se<iuence  that,  theoretically  speaking,  the  per- 
mission of  the  Crown  is  necessary  to  the  filing 
of  the  petition,  because  it  is  the  duty  of  the 
King  to  ^ant  it,  and  the  right  of  the  subject  to 
demand  it.  And  we  find  that  it  is  never  re- 
fused, except  in  very  extraordinary  cases,  and 
this  proves  nothing  against  the  existence  of  the 
right.  It  is  easy  to  see  that  cases  might  arise, 
involving  political  considerations,  in  which  it 
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would  be  eminently  proper  for  the  sovereign  to 
withhold  his  permission ;  but  Congress  dia  not 
le^late  with  reference  to  such  a  state  of 
things.  It  would  be  a  severe  rule  of  interpreta- 
tion that  would  exclude  all  British  subjects 
from  the  Court  of  Claims,  because  in  a  few 
sporadic  cases,  from  motives  of  state  policy,  Uie 
petition  of  right  was  denied.  And  we  cannot 
impute  to  the  Legislature  an  intention  that 
would  produce  such  a  result,  in  the  absence  of  an 
express  declaration  to  that  effect.  Evidently 
Congress  meant  to  confer  on  the  British  subject 
the  right  to  sue  in  the  Court  of  Claims  under 
the  Act  relating  to  captured  and  abandoned 
property,  if  in  the  ordinary  course  of  the  ad- 
ministration of  justice  in  England,  the  law  se- 
cures to  the  American  citizen  the  right  to  prose- 
cute his  claim  against  the  government  in  its 
courts.  That  the  petition  of  right  accomplishes 
this  object,  cannot  admit  of  question.  If  the 
mode  of  proceeding  to  enforce  it  be  formal  and 
ceremonious,  it  is.  nevertheless,  a  practical  and 
efficient  remedy  for  the  invasion,  by  the  sover- 
eign power,  01  individual  rights.  Indeed,  it  is 
not  less  practical  and  efficient  than  a  suit  in  the 
Court  of  Claims.  And  in  one  important  par- 
ticular the  two  proceedings  are  alike,  for  both 
end  with  the  recovery  of  the  judgments.  After 
they  are  obtained,  it  depends  in  England  on  the 
Parliament  and  in  this  countrv  on  Congress, 
whether  or  not  they  shall  be  paid. 

Wt  aM  agree  tfuit  O'Keefe  had  l^e  right  to 
bring  his  action  in  the  Court  of  Claims,  and  the 
judgment  of  that  court  is,  therefore,  affirmed. 

Clted-16  Wall.,  156 ;  07  U.  S..  62 ;  99  U.  S.,a07 ;  100 
D.  ».,  205, 227, 286 ;  16  Blatohf .,  674. 


C.  CASE.  Receiver,  andH.  R  HURLBURD, 
Comptroller  of  the  Currency,  United  States, 
Appts.  ^ 

A.  TERRELL  et  al.,  Creditors  of  the  First 
National  Bank  of  New  Orleans. 

(See  8.  C.  11  Wall..  190-203J 

Judgment  against  United  States —  Court  of  Claims 
—jurisdiction  of— Circuit  Court  cannot  ren- 
der judgment  for  money  against  United  States, 

A  money  Judgment  cannot  be  rendered  against 
the  United  states  in  any  Federal  Ck>urt,  ezoept  the 
Court  of  Claims. 

'1  he  Comptroller  of  the  Currenoy  has  no  author- 
ity to  submit  the  rights  of  the  Government  to  liti- 
gation in  any  court,  without  some  provision  of  law 
authorizing  iiim  to  do  so. 

If  the  Government  is  liable  on  oontract,the  Court 
of  Claims  has  Jurisdiction,  and  no  other  court  has. 

Where  the  only  substantial  relief,  asked  by  a  bill 
In  the  circuit  court  or  granted  by  the  decree,  is 
against  the  United  States,  the  decree  will  be  re- 
versed, with  directions  to  the  court  below  to  dis- 
miss the  bill. 

[No.  105.] 

Argued  Ma/r,  7,  1871.       Bedded  Apr.  S,  1871. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  Louisiana. 
The  history  and  facts  of  the  case  sufficiently 
appear  in  the  opinion  of  the  court. 

Messrs.  Amos  T.  Akerman,  AttVrOen.,  C  H. 
Hill*  Asst.  AttyQen.,  and  B.  H.  Bristow, 
Solicitor  Oen.,  for  appellants: 
Neither  the  Comptroller  nor  the  Receiver  was 
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authorized,  by  entering  his  own  appearance  or 
that  of  the  United  States,  to  give  to  the  circuit 
court  jurisdiction  of  ^e  questions  presented  in 
this  bill. 

The  Circuit  Court  of  the  United  SUtea  for 
the  District  of  Louisiana  having  no  jurisdiction 
of  this  case,  it  results  that  the  case  must  be  re- 
versed and  remanded,  with  directions  to  dis- 
miss. 

HomthaU  v.  The  CoOector,  0  Wall.,  560  (76 
U.  S..  XIX..  560)  Ins.  Co.  v.  Bitehie,  6  Wall.. 
541(72  U.  B.,  XVIIL,  540). 

Messrs.  J.  A.  Campbell*  Henry  B.  Kel- 
ley  and  D.  O.  CampMl,  for  appellees. 

Mr.  Justice  Miller  delivered  the  opinion  of 
the  court: 

This  is  a  suit  in  chancery,  brought  in  the 
Circuit  Court  for  the  District  of  Louisiana,  by 
certain  creditors  of  the  First  National  Bank  of 
New  Orleans,  against  Charles  Case,  Receiver 
of  said  Bank,  R.  R.  Hurlburd,  Comptroller  of 
the  Currency,  Thomas  P.  May  andG.  F.  Beaure- 
gard, citizens  of  Louisiana. 

The  prayer  for  relief  is,  that  the  debt  of  the 
United  States  against  the  Bank  be  ascertained; 
that  they,  the  United  States,  be  charged  with 
certain  sums  and  required  to  account  for  them, 
and  that  a  writ  of  Injunction  issue,  restraining 
the  Comptroller  from  makings  dividend  of  the 
funds  of  the  Bank  until  this  account  be  adjusted. 

The  final  decree,  besides  making  a  general 
order  on  the  Comptroller  to  distribute  the  funds 
of  the  Bank  in  his  hand  ratably  among  its  (^ed- 
itors, as  the  law  directs,  decrees  against  the 
United  States  in  favor  of  the  creditors  of  the 
Bank,  for  the  sum  of  $206,089.91,  and  that  no 
claim  of  the  United  States  shall  have  any  prior- 
ity in  the  distribution  of  the  funds  of  the  Bank, 
except  as  to  the  bonds  pledged  to  secure  its  cir- 
culation. 

It  is  seen,  from  the  bill  and  decree,  that  while 
the  United  States  was  not  made  a  defendant, 
and  while  it  is  well  settled  that  it  could  not  be 
sued  in  the  court  below,  the  only  relief  prayed 
by  the  bill  was  relief  against  the  United  States, 
and  the  only  decree  rendered  which  was  not 
merely  formal,  was  a  decree  against  the  United 
States  for  over  $200,000,  and  a  further  decree 
barring  the  right  to  assert  her  priority  as  a  cred- 
itor of  the  Bank  in  the  distribution  of  its  funds. 

It  is  strange  that  in  any  court  professing  to 
administer  the  English  system  of  equitable  ju- 
risprudence such  a  decree  could  be  rendered 
against  any  one  not  made  a  party  to  the  suit, 
and  who  had  in  no  manner  appeared  in  the  case ; 
and  it  is  almost  incredible  that  in  any  Federal 
Court  of  this  Union, except  the  Court  of  Claims, 
a  moneyed  judgment  could  be  rendered  against 
the  United  States. 

The  contrary  has  been  so  repeatedly  decided 
that  it  is  a  waste  of  time  to  re  argue  the  propo- 
sition, which  will  be  found  fully  asserted  in  the 
recent  cases  of  De  Oroot  v.  CT.  5.,  5  Wall,  419 
[72  U.  S.,  XVIII..  7001;  U.  8.  v.  Eckftrrd.  6 
Wall.,  484  [73  U.  8..  XVIIL.  9201;  The  Siren. 
7  Wall.,  152  [74  U.  8.,  XIX.,  129],  and  Ths 
Davis,  10  Wall.,  15  [77  U.  8.,  XIX.,  8751.  In 
the  case  of  U.S.  v.  Eckford  it  was  held  that, 
although  in  a  suit  in  which  the  United  States 
was  plaintiff,  a  set-off  could  be  pleaded  and  al- 
lowed, yet  no  judgment  could  be  rendered  for 
I  a  balance  found  to  be  due  to  the  defendant  by 
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tlie  Ycrdict  of  the  jury,  either  in  the  circuit 
court,  where  the  case  was  tried,  or  in  the  Court 
of  Claims,  where  suit  had  been  brought  on  the 
▼erdict.  It  is  true,  that  in  the  last  two  cases 
cited  above  it  was  held  that  in  a  case  in  admi- 
ralty, where  the  res  was  rightfully  before  the 
court,  and  was  taken  into  possession  by  its  of- 
ficer without  the  necessity  of  suit  or  process 
against  the  United  States,  it  could  be  subjected 
to  certain  maritime  liens,  though  the  owner- 
ship was  in  the  government.  But  in  these  cases 
the  government  came  into  court  of  its  own  vo- 
lition to  assert  its  claim  to  the  property,  and 
could  only  do  so  on  condition  of  recognizing 
the  superior  rights  of  others. 

We  are  quite  at  a  loss  to  know  on  what  prin- 
ciple the  Jurisdiction  in  the  present  case  is  as- 
serted, for  the  briefs  for  the  appellees  are  de- 
voted wholly  to  the  merits  of  the  controversy. 
But  we  must  suppose  that  it  is  claimed  on  the 
ground  that  the  Receiver  and  Comptroller,  both 
of  whom  appeared  and  answered  the  bill,  repre- 
sent the  United  States,  and  can  subject  the  gov- 
ernment to  the  Jurisdiction  of  the  court. 

Ab  to  the  Receiver,  the  claim,  if  any  such  be 
made,  is  not  worth  serious  consideration.  He 
represents  Uie  Bank,  its  stockholders,  its  cred- 
itors, and  does  not  in  any  sense  represent  the 
government. 

Nor  can  such  authority  be  conceded  to  the 
Comptroller  of  the  Currency.  It  may  very  well 
adnut  of  doubt  whether  it  is  within  his'compe- 
tency  to  submit  himself,  in  the  exercise  of  au- 
ties  specially  confided  to  him  by  Acts  of  Con- 
gress, to  the  control  of  the  courts,  and  espe- 
cially of  those  which  can  assert  no  such  Juris- 
diction by  reason  of  their  territorial  limits.  We 
are  not  called  upon  here  to  decide  this  question. 
But  we  have  no  hesitation  in  holding  tliat,how- 
ever  he  may  submit  himself  to  the  jurisdiction 
of  those  courts  and  consent  to  be  governed  in 
his  official  action  by  their  decrees  so  far  as  they 
affect  rights  of  parties  who  may  come  into  court 
and  be  mipleaaed  in  the  same  suit,  he  has  no 
authority  to  subject  the  United  States  to  such 
Jurisdiction,  and  to  submit  the  rights  of  the 
government  to  litigation  in  an^r  court,  without 
some  provision  of  law  authorizing  him  to  do  so. 

There  is  no  analogy  in  the  case  before  us  to 
suits  a^iinst  officers  of  the  customs  or  of  the  in- 
ternal revenue  to  recover  for  illegal  assessments 
or  collections  of  taxes  or  duties,  for  they  are 
suits  against  the  officer  for  a  tort  or  for  money 
had  and  receive,  and  when  a  Judgment  is  ren- 
dered ajgainst  him  the  government  protects  him 
by  paying  it,  because  ue  money  was  received 
for  its  use.  But  this  Is  by  virtue  of  statute,  and 
the  mode  of  proceeding  is  pointed  out  and  well 
defined,  and  the  remedy  is  limited  to  cases  where 
the  mode  is  strictly  pursued. 

In  the  answer  filed  for  the  Comptroller  in  this 
case  he  says,  or  is  made  to  say  (for  it  is  neither 
signed  nor  sworn  to  by  him)  that  he  "submits, 
on  behalf  of  the  United  States,  to  the  decision 
of  the  Court  the  claims  of  the  United  States  to 
priority  of  payment  over  the  alleged  claims  of 
the  creditors  of  said  Bank  that  are  not  disputed." 

We  have  already  said  that  the  Comptroller 
has  DO  power  to  subject  the  United  States  to 
such  jurisdiction. 

But  he  here  seems  only  to  submit  the  ques- 
tion of  the  government's  claim  to  priority  of 
payment,  while  the  court  not  only  decides 
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against  this  priority,  but  renders  a  further  de- 
cree requiring  repayment  of  money  had  and  re- 
ceived from  the  Bank,  and  the  payment  of  money 
which  the  United^tates  is  supposed  to  have  as- 
sumed to  pay  in  a  contract  with  private  parties 
not  before  the  court.  If  the  government  is  lia- 
ble to  the  Bank  or  its  receiver  or  its  creditors, 
for  dther  of  these  claims,  it  would  seem  that  it 
would  be,  in  the  first  case,  on  an  implied  con- 
tract for  money  had  and  received;  and  in  the 
second,  on  the  express  contract  to  pay  as  al- 
leged. When  such  liability  is  denied,  or  pay- 
ment is  refused,  the  Court  of  Claims  has  juris- 
diction, and  no  other  court  has.  The  United 
States  cannot  be  subjected  to  litigation  growing 
out  of  its  relations  to  these  banks  in  all  the  va- 
rious courts  in  which  their  affairs  may  be  the 
subject  of  judicial  controversy. 

But  it  is  useless  to  pursue  the  matter  further. 
The  only  substantial  relief  asked  by  the  bill  or 
granted  by  the  decree,  is  against'  the  United 
States.  The  manifest  purpose  of  the  proceed- 
ine  was  to  subject  the  government  to  a  tribu- 
nal which  could  rightfully  exercise  no  Jurisdic- 
tion in  the  premises.  It  was  no  party  to  the 
suit,  nor  did  any  party  represent  its  interests 
who  had  authority  to  Dind  it. 

The  decree  of  the  Oireuit  Cawrt  i»  reftereed, 
vfM  direeiians  to  that  court  to  dismiea  the  bUl. 

Cited-14  WaU.,400;  106  U.  8.,  227 ;  8  Huffhes,  125 


NATHANIEL  M.  PAGE,  Exr.  of  Samuel 
MiLLBR,  Deceased,  Plff.  in  Err,, 

UNITED  STATES. 

(See  S.  C, "  JftHcr  v.  V.  S.,"  11  WaU.,  288-«8L) 

Oovtfederate  dtuen  may  aue  out  writ  of  error — 
seizure  by  e&rtmg  nottee—preeumpHtm  of  juris- 
diction— wJien  default  warrants  a  decree — 
Confiscation  Acts  constitutional — in  civil  war, 
property  may  be  confiscated — who  are  enemies. 

In  a  proceedliif  under  the  Acts  of  Congress  of 
Aug-.  6, 1861,  ana  July  17, 1862,  to  oonflaoate  shares 
of  stock  In  oorporationsi  the  property  of  a  Con- 
federate citizen,  an  inhabitant  of  the  United  States, 
the  owner  may  sue  out  a  writ  of  error  to  bring  the 
case  to  thifl  court. 

The  Mar8hal*8  return  to  the  warrant  that  he  had 
seized  the  property,  and  that  he  then  held  it  subject 
to  the  further  order  of  the  court,  made  the  Jurisdic- 
tion of  the  oourt  over  it  complete. 

A  seizure  of  the  stock  **  by  serving  a  notice  of 
said  seizure  personally  upon  the  vice-president  or 
president  of  a  company,'^  was  a  sufficient  seizure. 

The  Oovemment  may  seize  credits  and  corpora- 
tion stocks  of  public  enemies,  in  those  States  where 
no  provision  is  made  by  state  legislation  for  modes 
of  seizure  of  such  property. 

In  oouris  of  limited  iurlsdlction,  the  presumption 
is  that  the  court,  having  jurisdiction  and  having 
entered  a  judgment,  did  everything  that  was  neces- 
sary to  warrant  the  entry  of  the  judgment. 

In  revenue  cases,  as  in  admiralty,  default  entered 
establishes  facts  averred  in  the  11  bel  or  information, 
and  warrants  a  decree  of  condemnation,  if  the  in- 
formation contains  the  necessary  averments. 

After  a  default  In  such  cases,  a  trial  by  jury  is 
unnecessary. 

Said  Acts,  authorizing  confiscation, were  a  legiti- 
mate exercise  of  the  war  power,  and  are  constitu- 
tional. 

The  right  to  confiscate  exists  in  full  force,  when 
the  war  is  domestic  or  civil. 

In  the  case  of  a  civil  war,  those  are  to  be  regarded 
and  may  be  treated  as  enemies,  who,  though  sub- 
jects or  citizens  of  the  lawful  government,  are 
residents  of  the  territory  under  the  power  or  con- 
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trol  of  the  party  resiattnsr  that  government,  and 
their  property  may  lawfully  be  conflBcated. 

All  the  olaMOD  of  persons  described  in  the  6th  and 
Mh  sections  of  the  Act  of  1802,  were  enemies  within 
the  laws  and  usasfes  of  war. 

[No.   31.] 
Argued  Fob.  1,  t,  1870.  Be  argued  FO).  10, 187 L 
Decided  Apr,  S,  187 L 

IN  ERROR  to  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Eastern  District  of  Michi- 
gan. 

The  libel  of  information  in  this  case  was  filed 
in  the  District  Court  of  the  United  States  for 
the  Eastern  District  of  Michigan,  for  the  con- 
fiscation of  certain  real  estate  of  the  plaintiff  in 
error.  A  decree  having  been  entered  in  that 
court  for  the  condemnation  of  said  estate,  the 
defendant  sued  out  a  writ  of  error  to  the  circuit 
court,  by  which  the  said  decree  was  affirmed ; 
whereupon  the  defendant  sued  out  this  writ  of 
error. 

The  case  is  stated  in  the  opinion  of  the  court 

Meetri.  B.  B.  Ourtis,  Wm.  P.  Wells  and 

Saamel  T.  Donf^UM*  for  plaintiff  in  error: 

1.  There  was  no  such  seizure  in  this  case  as 
would  ^Ye  the  court  jurisdiction  to  proceed 
and  conaemn  the  property. 

The  return  is  as  follows: 

'*I  do  further  return  that  I  seized  said  stock 
by  serving  a  notice  of  said  seizure  personally 
upon  M.  L.  Sykes,  Jr. ,  Vice-President  of  the 
Micliigan  Southern  and  Northern  Indiana  Rail- 
road, and  President  of  the  Detroit,  Monroe  and 
Toledo  Railroad.  Charlrs  Dicket, 

Marshal,  etc." 

This  is  a  proceeding  in  rem.  The  Acts  of 
Congress,  under  which  it  is  instituted,  provide 
that  property  seised  under  these  laws  may  be 
condemned  in  the  district  court,  and  that  the 
proceedings  shall  be  in  conformity  to  admiralty 
or  ^revenue  cases,  as  nearly  as  may  be.  The 
libel  in  this  case  proceeds  under  boUi  the  Acts, 
and  alleges  offenses  under  both,  as  grounds  of 
forfeiture  of  the  property.  The  District  Attor- 
ney in  respect  to  the  seizure,  chose  to  conform 
to  rerenue  cases,  and  endeavored,  as  is  usual  in 
revenue  cases,  to  effect  a  seizure,  before  filing 
the  libd  In  these  cases  the  preliminary  seizure 
brings  the  ree  within  reach  of  the  process  of 
court,  if  a  good  seizure  is  made.  In  the  case 
at  bar  no  seizure  was  made  upon  the  warrant 
of  arrest  issued  upon  the  filing  of  the  libel,  other 
than  the  previous  seizure. 

In  adnuralty  or  revenue  proceedings  in  rem, 
seizure  is  made  necessary  to  give  the  court  Juris- 
diction. 

ITteAnn,  9  Cranch,  289;  Taylor  v.  Carryl, 
20  How.,  599  (61  U.  S.,  XV.,  1084);  The  Wa%hr 
in^tem,  4Blatchf.,  101. 

The  Acts  of  Congress  expressly  require  seiz- 
ure. 

Act  Aug.,  1861,  sec.  1 ;  Act  July,  1862,  sec.  6. 

In  procMdings  in  rem,  in  admiralty  or  revenue 
cases,  the  ree  must  be  actually  or  constructively 
within  the  possession  of  the  court  Ben.  Adm. 
Pr.,  sec.  484. 

There  must  be  an  arrest  of  the  ree,  Betts, 
Adm.  Pr.,  32;  Adm.,  Rule  29  of  Supreme 
Court. 

Attachments  in  rem  are  served  by  actual  levy 
upon  the  property.  Dunl.  Adm.  Pr.,  188,  ch. 
IV.,  The  Process. 

The  possession  must  be  actual,  open  and  vis- 
ible. 
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See  Taylor  v.  Carryl,  uH  supra,  and  the 
other  cases  cited  above;  slIso  J%e  SUeer  Sprmff, 
1  Spr.,  551. 

In  two  cases,  GhufJueHee  Marshall  has  stated 
the  rule  as  to  notice  in  proceedings  in  rem. 
Where  they  are  in  rem,  notice  is  served  upon 
the  thins  itself. 

The  Mary,  9  Cranch,  144;  Mdnkin  ▼.  Ohand^ 
ler,  2  Brock,  127;  Baee  ▼.  Himely,  4  Cranch, 
277. 

The  proper^"  consisted  of  stock  in  two  cor- 
porations. No  actual  seizure  of  it  could  be 
made  by  the  Marshal. 

See  Eaky  v.  Beid,  16  Ga.,  487;  U,  8.  r. 
1756  Sha/ree  of  Stock,  5  Blatchf.,  281. 

In  Michigan  there  is  no  law  which  authorizes 
the  taking  of  stocks  on  meene  process.  They 
may  be  taken  on  final  process,  but  not  in  tlw 
way  pursued  in  thii  case.  2  Comp.  L.  of  Midi., 
1218,  1214. 

But  if  he  had  made  a  seizure  upon  the  war- 
rant, and  there  had  been  no  valid  seizure  before 
the  libel  was  filed,  the  court  had  no  Jurisdiction. 
The  Washington,  4  Blatchf.,  101. 

There  was  nosucli  hearing  and  proof  in  this 
caM  as  are  necessary  to  a  vaBd  decree. 

The  decree  shows  that  the  counsel  for  the 
Gk)vemment  treated  the  case  as  one  of  default 

We  say,  then,  no  valid  default  was  entered. 
Adm.  Rule  of  Supreme  Court. 

The  record  does  not  show  that  the  court  pro- 
nounced a  default,  nor  was  the  libel  adjudged 
to  be  taken  pro  eoinfeseo. 

If  a  valid  default  had  been  entered,  there 
should  have  been  a  hearing,  and  the  Govern- 
ment should  have  proved  its  case.  Adm. ,  Rule 
29;  U,  a,  V.  The  lAon,  1  Spr.,  899. 

If  a  hearing  was  necessary,  what  should  the 
Government  have  proved? 

It  should  have  proved  the  seizure,  and  a  seiz- 
ure made  previous  to  the  filing  of  the  libel.  The 
return  by  the  Marshal,  of  a  seiziu«,  upon  the 
warrant,  is  not  sufficient. 

The  Washington,  4  Blatchf.,  101;  7%e  SUver 
Spring,  1  Spr.,  561. 

It  should  have  proved  some  offense  under  the 
Acts  of  Congress. 

As  the  proceedings  related  to  a  seizure  on 
land,  the  case  is  one  of  common  law  juris- 
diction, and  there  should  have  been  a  trial  by 
Jury. 

Union  Ins,  Go.  ▼.  U,  8.,  6  Wall,  760  (78  U. 
S.,  XVIII..  879);  Armstrong's  Foundry,  6 
Wall.,  766  (78  U.  8.,  XVIII..  882);  U.  8.  v. 
Hart,  6  Wall.,  770  (78  U.  8.,  XVIIL.  914X 

The  Acts  of  Congress  In  question  were  en- 
acted in  the  ezereise  of  the  sovereignty  of  the 
Government  over  the  whole  people  of  the  Unit- 
ed States,  and  not  in  the  exercise  of  its  righta 
as  a  belligerent  under  the  law  of  nations.  Hence, 
the  Acts  are  not  valid,  unless  they  are  in  ooa- 
formity  with  the  Constitution. 

The  5th  and  6th  Amendments  of  the  Consti- 
tution of  the  United  States,  contain  restrictloDS 
upon  legislative  power.  So  far  as  they  are 
material  to  this  case,  they  are  In  the  5th  Amend- 
ment, that  no  person  shall  be  held  to  answer 
for  a  capital  or  otherwise  infamous  offense,  save 
on  indictment  or  presentment  by  a  grand  Jury ; 
that  no  person  shall  be  deprived  of  his  prop- 
erty, save  by  due  process  of  law;  and  in  thedUi 
Amendment,  that  in  all  criminal  prosecutioQe, 
the  accused  shall  be  entitled  to  a  speedy  and 
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imbUc  trial  by  an  impartial  Jury,  in  the  Btate 
or  diitrict  where  the  offense  was  committed. 

The  proceedings  now  before  you  liad  for  their 
object,  in  point  of  fact,  to  deprive  a  citizen  of 
his  property,  of  all  his  property;  and  to  deprive 
him  of  it  by  reason  of  a  crimmal  offense,  de- 
fined and  punished  bv  death,  fine  or  imprison- 
ment, by  force  of  the  same  Act  of  July  17, 
1863. 

This  is  necessarily  true  only  in  point  of  fact. 
It  may  be  that  this  legislation  was  founded  on 
other  provisions  of  the  Constitution.  The 
powers  contained  in  the  Constitution,  which  I 
soppoae  will  be  relied  on  here,  as  the  sources 
of  authority  for  this  legislation,  are  the  powers 
to  declare  and  prosecute  war,  to  subdue  insur- 
rection, and  to  make  rules  concerning  captures 
on  land  and  water.  They  are  what  have  been 
termed  the  "  war  powers  "  of  the  Gk>vemment. 

These  war  powers  are,  by  the  Constitution 
itself,  not  expressly  restricted.  They  are  re- 
stricted from  the  very  designation  and  nature 
of  the  powers  themselves  which  are  granted. 
A  power  to  prosecute  war,  granted  in  that  great 
instrument,  is  a  power  to  prosecute  it  accoraing 
to  the  laws  of  nations,  not  in  violation  of  the 
laws  of  nations. 

It  was  laid  down  by  this  court  in  the  case  of 
Bremn  v.  U,  8„6  Cranch,  110,  that  it  is  com- 
petent for  Congress  to  capture  and  to  confiscate 
the  whole  or  any  part  of  the  property  of  ene- 
mies, under  the  laws  of  nations.  But  this  has 
nothing  to  do  with  criminals  who  are  enemies. 
They  are  permanent  inhabitants  of  the  enemy's 
country. 

When  Congress  comes  to  penal  legislation,  it 
is  not  dealing  with  inhabitants  of  the  enemy's 
country  as  such,  or  their  property,  because  they 
are  such  inhabitants.  It  is  dealing  with  certain 
overt  acts,  which  have  been  done  against  the 
sovereignty  of  the  United  States,  amounting  to 
offenses  defined  and  punished  in  the  laws  of 
the  United  States.  Then  Congress  does  legislate 
under  the  restrictions  which  are  contained  in 
these  5th  and  6th  Amendments. 

Then  Congress  cannot  require  that  any  person 
should  answer  for  a  capital  or  otherwise  infamous 
offense,  without  an  indictment;  or  that  he  can 
be  prosecuted  criminally,  except  before  an  im- 
pailial  Jury  in  the  State  and  district  where  the 
offense  was  committed,  or  that  he  can  be  de- 
prived of  his  property  without  due  process  of 
law. 

This  Act  of  July  17,  1863,  is  '*An  Act  to  Sup 
press  Insurrection,  to  Punish  Treason  and  Re- 
bellion, to  Seise  and  Confiscate  the  Property  of 
Rebds,  and  for  Other  Purposes."  So  much  of 
this  Act  as  undertakes  to  punish  treason  and 
rebellion,  and  to  seize  and  confiscate  the  prop- 
erty of  rebels  the  court  has  to  do  with  in  these 


The  3d  section  of  this  Act  creates  offenses 
which  were  unknown  to  the  law  of  the  United 
Stales  before  its  date.  The  offense  of  "giving 
aid  and  comfort  to  the  existing  rebellion"  (12 
Stat,  at  L.,  590),  it  makes  an  offense,  and  pro- 
vides for  its  punishment  by  imprisoment.  Thus 
fsr  Congress  has  been  legislating  by  virtue  of 
its  municipal  authoritv  to  create  penal  laws. 
Then  follow  the  provisions  which  carry  into 
effect  that  part  of  the  title  of  the  Act  which  I 
have  read,  *Ho  seize  and  confiscate  the  property 
of  rebels,"  not  of  enemies.  Then  the  Act  pro- 
See  11  Wall. 


ceeds  to  define  what  is  meant  by  rebels,  namely : 
they  who  have  committed  treason ;  they  who 
have  given  aid  and  comfort  to  the  reliellion, 
they,  who,  being,  according  to  the  7th  section, 
engaged  in  the  rebellion  at  a  certain  date,  shall 
not  return  to  their  allegiance  within  sixty  days 
after  a  Proclamation  to  be  issued  by  the  Presi- 
dent. 

It  is  not  confined  to  enemies;  it  is  applicable 
to  those  persons,  and  to  all  those  persons,  who 
have  done  certain  overt  acts  which  are  de- 
scribed and  made  punishable  by  the  law. 

The  6th  clause  of  the  6th  section  says: 

"The  property  of  any  person  who,  owning 
property  in  any  loval  State  or  Territory  of  the 
united  States,  or  in  the  District  of  Columbia, 
shall  hereafter  assist  and  give  aid  and  comfort 
to  such  rebellion,"  is  to  be  forfeited. 

Captain  Semmes  was  an  inhabitant  of  Mary- 
land, and  never  ceased  to  be  so.  He  was  never 
an  enemy,  within  the  meaning  of  the  laws  of 
nations,  as  this  court  has  applied  that  word,  for 
he  was  never  an  inhabitant  of  the  rebel  States. 
He  was  a  traitor  and  a  pirate  under  the  Mtatute 
law  of  the  United  States,  but  not  an  enemy. 

Here  is  this  section  which  forfeits  the  prop- 
erty of  any  person,  no  matter  where  he  resides, 
who  owns  propertv  in  the  District  of  Columbia, 
or  anv  one  of  the  lo^al  States,  upon  the  ground 
that  he  has  committed  a  crime  defined  and 
punished  bv  this  law.  Is  such  a  forfeiture  as 
that,  a  forfeiture  under  the  laws  of  nations?  It 
is  a  forfeiture  under  this  municipal  law,  and 
under  this  only. 

Now  look,  if  Your  Honors  please,  at  the  7th 
section,  and  these  are  the  two  which  are  in 
question  in  these  cases: 

"That  if  any  person  within  any  State  or  Ter- 
ritory of  the  united  States  other  than  those 
named  as  aforesaid"  (that  is,  other  than  the  loyal 
States). 

'  *  After  the  passage  of  this  Act,  being  engaged 
in  armed  rebellion  against  the  (jk)vemment  of 
the  United  States,  or  aiding  or  abetting  such 
rebellion,  shall  not,  within  sixty  days  after 
public  warning  and  Proclamation  duly  given 
and  madebv  the  President  of  the  United  States, 
cease  to  aid,  counsel  and  abet  such  rebellion, 
and  return  to  his  allegiance  to  the  United  States, " 
all  his  estate  shall  be  forfeited.  This,  as  I  have 
said  of  the  other  provision,  is  directed  against 
all  persons  of  whatever  State  they  may  be  in- 
habitants, and  without  any  regard  whatever  to 
the  question  whether  they  are  enemies  within 
the  laws  of  nations  and  the  decisions  of  this 
court  or  not. 

This,  then,  is  a  law  which  begins  by  punish- 
ing treason,  which  advances  to  the  definition 
of  a  new  offense,  namely:  giving  aid  and  com- 
fort to  the  rebellion ;  which  punishes  that  by 
fine  or  imprisonment  or  both,  at  the  discretion 
of  the  court;  and  then  it  proceeds  further  and 
infiicts  the  forfeiture  of  all  property  of  all  per- 
sons who  give  aid  or  comfort  to  the  rebellion ; 
and  why  u  not  this  last  Just  as  much  a  punish- 
ment as  the  fine  which  is  mentioned  in  the  3d 
section  that  defines  the  offenses? 

This  argument  is  greatly  strengthened  by 
what  followed  the  enactment  of  this  law  by 
Congress. 

In  the  Joint  Resolution  explanatory  of  "An 
^ct  to  Suppress  Insurrection,  to  Punish  Trea- 
son and  Rebellion,  to  Seize  and  Confiscate  the 
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Pro];)ertv  of  Rebels,  and  for  Othor  Purposes," 
is  Uus  clause: 

"Nor  shall  any  puuishment  or  prooeedings 
under  said  Act  be  so  construed  as  to  work  a 
forfeiture  of  the  real  estate  of  the  offender  be- 
yond his  natural  life." 

A  "forfeiture"  of  the  estate  of  the  "offender." 
What  have  these  terms  to  do  with  the  appro- 
priation of  enemies'  property  under  the  laws  of 
nations?  The^r  are  strictly  and  ezclusiyely  ap 
plicable  to  punishment  for  criiAe. 

There  has  been  before  this  court  at  a  former 
term,  the  case  of  Armstrong's  Foundry,  6  Wall. 
706  (78  U.8..XVIII.,882).  That  was  a  proceed- 
ing against  particular  property  which  had  been 
placed  in  an  illegal  predicament  with  the  con- 
sent of  the  owner.  Before  the  final  judgment 
of  forfeiture  was  rendered  in  this  court.  Arm 
strong  was  pardoned.  It  was  declared  by  this 
court  that  eyen  in  that  case,  the  intention  of 
Congress  was  to  forfeit  the  property  as  a  punish- 
ment for  an  offense  committed  by  the  owner, 
in  devoting  his  property  to  such  a  use;  and  that, 
therefore,a  pardon  which  condoned  all  offenses, 
and  this,  amongst  others,  relieved  the  property 
from  the  claim  of  the  Government. 

How  much  stronger  is  the  case  now  before 
the  court,  where  the  proceeding  is  not  against 
an  offending  thing,  but  against  the  prepay  of 
a  person  because  he  has  committed  a  crime. 

That  this  offense  of  givine  aid  and  comfort 
to  the  rebellion  is  punished  by  this  law  by  a 
fine  of  95,000,  imprisonment  for  five  years,  in- 
ability or  disqualincation  to  hold  any  office  of 
honor  or  trust  under  the  United  States,  and 
forfeiture  of  all  property;  that  this  is  an  in- 
famous offense  within  the  meaning  of  the  Con- 
stitution, will  hardly  be  denied.  That  this  is  a 
criminal  prosecution  within  the  meaning  of  the 
Constitution,  if  it  be  not  legislation  exclusively 
directed  against  enemies'  property  within  the 
scope  of  the  war  power  of  the  Gk)vernment,  as 
I  have  endeavored  to  explain  it,  also  cannot  be 
denied.  Here  is  a  charge  of  crime,  and  here  is 
a  forfeiture  of  all  property  by  reason  of  his 
guilt  of  that  crime,  to  be  enf  on^  by  this  pro- 
ceeding. 

It  is  equally  clear  that  this  Is  Jiot  due  process 
of  law,  within  the  meaning  of  the  Constitution. 

In  the  heat  of  the  Revolutionary  War,  Acts 
of  Confiscation  were  passed ;  ex  post  facto  laws 
were  passed;  bills  of  attainder  were  passed,  etc. 
But  it  was  the  very  excesses  into  which  our  an- 
cestors had  run  during  that  heated  time,  which 
caused  the  f  ramers  of  the  Constitution  of  the 
United  States  to  insert  restrictions  into  it,  that 
no  ex  post  f€usto  law  should  be  passed;  that  no 
bill  of  attainder  should  be  passed;  that  no 
man  should  be  deprived  of  his  property  save 
by  due  process  of  law. 

Messrs.  ELow^  said  Akerman,  AttysOen.,  and 
B«  H.  BristoWf  for  defendants  in  error,  and 
Geo.  F.  Edmundfl*  for  the  purchasers  of  the 
property: 

As  a  preliminary  question  we  submit,  that 
the  plaintiff  in  error  is  not  entitled  to  bring  up 
the  record,  or  to  any  standing  in  this  court. 
The  statute  providing  for  the  seizure  of  the 
property,  in  the  prosecution  of  the  war,  did 
not  proceed  against  the  property  of  any  partic- 
ular rebel  or  enemy,  but  against  the  property 
of  any  and  all  enemies. 
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The  suit  was  in  rem  against  the  property,  and 
not  in  personam  against  the  owner. 

In  accordance  with  the  course  of  procedure 
in  admiralty  and  revenue  cases,  the  supposed 
claimant  of  the  property  need  not  have  been 
named. 

It  is  believed  that  no  instance  can  be  found 
before  these,  of  an  appeal  or  a  writ  of  error 
being  brought  even,  much  less  sustained,  in  a 
cause  in  rem,  by  any  person  who  was  not  a 
claimant  in  the  court  below,  except  under  the 
English  Act  of  1707  (88  Geo.  HI.,  ch.  88.  sec. 
2\  which  was  enacted  to  give  persons  interested 
a  right  of  appeal  in  prize  cases,  where  they  had 
not  appearad  and  become  parties,  a  privilege 
which,  without  the  statute,  they  did  not  pos- 


A11  the  analogies  of  the  law  are  perfect  in 
support  of  this  result.  See  proceedings  in 
equity  upon  bills  taken  pro  cortfesso. 

Owner  of  land  cited  as  terre-tenant  in  eject- 
ment, and  not  appearing.  Connor  v.  Bfygh*s 
Lessee,  18  How.,  894  (59  U.  S.,  XY.,  482);  Pal- 
mer's H.  of  L.  Pr.,140. 

Persons  in  interest  attempting  to  Intervene. 

Payney.  Mles,20 How.,219(61  U.S.  XV,895). 

While  it  is  no  doubt  true,  in  respect  to  the 
conclusiveness  of  a  Judgment  in  rem,  that  all 
the  world  are  parties,  and  have  an  opportunity 
to  assert  their  rights  and  to  appeal,  the  only 
method  of  such  security  is  by  appearing  and 
making  claim  in  the  cause  dumfervet  Us, 

Andit  is  no  excuse  to  say  one  did  not  have 
notice  in  fact,  and  so  could  not  appear.  The 
law  does  and  must,  conclusively,  impute  no- 
tice to  all  persons. 

If  the  proceedings  are  not  absolutely  void, 
the  Judgment  is  conclusive;  and  if  they  are 
void,  the  remMjr  for  persons  not  before  the 
court  as  a  party  is,  not  by  writ  of  error,  but  by 
suit  for  his  property. 

The  information  alleges,  in  substance,  that 
Samuel  Miller  was  a  public  enemy;  a  rebel  cit- 
izen, residing  in  the  State  of  Virginia;  that  he 
was  the  owner  of  the  shares  of  railroad  stock 
named  in  the  libel;  that  he  employed  and  used 
the  same  in  aid  of  the  enemy;  that  owning  this 
stock,  situated  in  a  loyal  State,  he  had  assisted 
and  given  aid  to  the  rebellion  against  the  Qov- 
emment. 

The  information  also  alleged  that  the  prop- 
erty of  Killer,  proceeded  asainst,  was  part  of 
the  capital  stock  (particularly  describing  it)  of 
two  corporations,  created  under  the  laws  of, 
and  located  and  existing  in,  the  State  of  Michi- 
ean,  and  that  the  property  was  within  the  Juris- 
diction of  the  court. 

It  further  alleged  the  facts  recited  as  causes 
of  confiscation  in  section  6  of  the  Act  of  Au- 
gust, 1861.    12  Stat,  at  L.,  819. 

It  then  proceeded  further  to  allege  the  vari- 
ous causes  of  seizure  and  confiscation  provided 
by  the  Act  of  July  17,  1862  (12  Stat.,  at  L., 
690,  591);  and  the  Proclamation  of  July  25  (12 
Slat,  at  L.,  1266);  and  the  seizure  of  the  prop- 
erty by  the  Marshal,  under  the  direction  of  the 
President,  and  his  holding  it  for  confiscation 
and  to  pray  a.  decree  of  confiscation  and 
forfeiture  to  the  United  States,  with  direc- 
tions for  the  disposition  of  the  property  and 
proceeds,  and  for  process,  monition,  etc.,  all 
m  strict  substantial  analogy  to  the  practice  in 
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admiralty  and  revenue  cases,  as  directed  by  the 
Act 

The  information  is  sufficient. 

The  property  was  within  the  district  where 
it  was  seized  and  proceeded  against.  The  cor- 
porations existed  m  Michigan  alone.  The  stock 
could  be  transferred  there  only,  on  the  books  of 
the  corporation,  and  on  surrender  of  the  out- 
standing certificates. 

Z7.  8,  V.  Leroy,  5  Blatchf . 

Even  in  the  case  of  simple  debts,  for  all  pur- 
poses of  appropriation  to  the  use  of  creditors, 
etc.,  the  stttts  of  the  property  is  the  residence 
of  the  debtor.  Garnishment,  foreign  attach- 
ment, and  trustee  process,  in  such  cases,  have 
existed  in  one  form  or  another,  almost  as  long 
as  any  branch  of  iurisprudenoe. 

2  Conk.  Adm.  Pr.,  188,  ei  9eq, 

The  Act  of  Congress  of  July  17,  1862,  made 
it  Uie  duty  of  Uie  Executive  Department  of  the 
Government  to  seize  for  the  use  of  the  nation 
all  the  estate  and  property,  money,  stock,  cred- 
its and  effects  of  the  persons  enumerated  as 
among  the  public  enemies  of  the  United  States. 

The  very  word,  stocks,  which  defines  his  in- 
terest, is  used. 

Such  incorporeal  interests,  in  whatever  form 
they  may  exist,  are  the  proper  subjects  of  con- 
fiscation, and  (or  such  purposes  they  are  witliin 
the  jurisdiction  and  power  of  the  sovereign.  If 
the  real  source  of  the  interest  or  right  to  the 
performance  of  an  obligation  is  within  the  ter- 
ritory of  the  sovereign,  it  may  be  cut  off  and 
destroyed. 

Gooier  v.  Tdfair,  4  Dall. ,  14 ;  Ware  v.  ByUon, 
3  DalL,  199,  and  authorities  cited;  9muk  v. 
Md. ,  6  Cranch,  286. 

The  power  of  the  legislative  and  war  making 
department  to  confiscate  the  property  of  ene- 
mies on  land,  cannot  be  questioned. 

Brcwn  v.  Tfu  U.  8.,  8  Cranch,  110;  Mrs.  Al- 
exander's Cotton,  2  Wall.,  404  (69  U.  8.,  XVII., 
915) ;  Ware  v.  EyUon,  8  Dall.,  199;  8mUh  v.  Md,, 
clteid  ante. 

And  in  such  cases  the  same  power  is  the  sole 
judge  of  the  exercise  of  the  right,  as  to  the  ex- 
tent, mode  and.  manner. 

The  Act  of  1862  puts  this  species  of  proper- 
ty by  name  in  the  category  of  enemies'  proper- 
ty, if  owned  under  the  circumstances  statecl  in 
the  information  (and  declared  in  the  prize  cases 
to  be  a  case  of  war),  that  is,  by  a  public  enemv ; 
and  it  requires  in  such  case  that  it  shall  be 
seized  and  condemned  as  enemies'  property, 
and  become  the  property  of  the  United  States. 
Sec.  7. 

The  proceedings  were  in  all  respects  regular, 
whether  the  seizure  be  regarded  either  as  mu- 
nicipal or  belligerent. 

1.  As  a  municipal  seizure,  it  was  just  like  a 
revenue  or  neutrality  case,  a  proceeding  in  rem 
against  the  property  which  was  before  the 
court;  and  the  property,  not  the  claimant,  was 
the  subject  of  the  suit. 

The  Palmyra,  12  Wheat.,  1;  U,  8,  v.  La, 
Vengeance,  8  Dall,  297;  The  Sarah,  8  Wheat., 
891. 

It  was  a  civil  case. 

U,  8.  V.  La.  Vengeance,  {supra)  U.  8.7.  The 
Betsey,  4  Cranch,  448. 

On  the  filing  of  the  information,  the  court 
took  control  of  th  property  by  its  officer,  in 
the  only  way  possible;  gave  notice  to  all  per- 
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sons  to  appear  in  the  regular  course,  and  upon 
default  of  claimants,  decreed  confiscation  and 
sale,  upon  evidence  of  the  only^  fact  the 
plaintiff  in  error  would  have  had  a  right  to  dis- 
pute had  he  appeared,  i.  e.,  that  he  was  a  public 
enemy,  and  adhered  to  the  Confederate  States 
for  if  he  did  not,  in  due  and  formal  manner, 
claim  the  property  as  his,  he  could  not  have 
been  heard  at  all. 

The  proceedings  after  condemnation,  the 
party  has  no  rizht  to  question,  for,  by  the  de- 
cree itself,  all  his  right  ceased  absolutely. 

Ingraham  v.  Dawson,  20  How.,  495  (61  U. 
S.,  XV.,  989). 

According  to  settled  principles  and  practice 
no  trial  by  jury  was  requisite  or  legally  possi- 
ble in  a  case  in  rem,  where  all  claimants  made 
default  and  were  in  contumacy,  or  left  the 
property  derelict. 

Conk.Tr.,  526;  Ben.,  249;  Man.  Ex.  Pr.,  148, 
et  seq.;  Betts,  Pr.,  88;  The  Mary,  9  Cranch,  126. 

But  if  this  be  an  admiralty  cause,  then  writ 
of  error  will  not  lie. 

Ths  San  Pedro,  2  Wheat.,  182. 

Constructive  notice,  according  to  the  lawful 
practice  of  a  court  is,  to  all  intents  and  pur- 
poses, just  as  effectual  as  actual  notice.  It 
must  be  that  or  nothing. 

Th^  onl  V  redress  where  there  is  any,  in  cases 
of  hardship,  is  an  appeal  to  the  discretion  of 
the  court,  to  open,  the  default,  not  by  writ  of 
error. 

The  Mary,  9  Cranch,  126. 

Nor  can  this  court,  upon  a  writ  of  error, 
which  must  be  founded  upon  the  record,  con- 
sider in  any  case  whether  there  was  too  little 
or  no  evidence  at  all  before  the  court  below. 

Parsons  v.  Bedford,  3  Pet.,  448;  Minor  v. 
TQlotson,  2  How.,  892;  New  Orleans  v.  Qaines, 
22  flow..  141  (63  U.  S.,  XVI.,  295);  Saydam  v. 
WmiamMn,  20  How.,  427  (61  U.  S.,  XV.,  978). 

But  if  it  be  material  to  fix  with  precision  the 
legal  nature  of  these  proceedings,  which  we  do 
not  perceive,  it  is  easy  to  show  that  this  was  in 
all  respects  a  belligerent  seizure,  jure  belli,  and 
that  neither  the  provisions  of  the  Constitu- 
tion,nor  the  rules  regulating  municipal  seizures, 
have  any  intrinsic  application  to  the  case. 

Proceedings  in  rem  to  forfeit  property  are  in- 
dependent of  criminal  proceedings  to  punish 
persons.  It  is  not  necessary  that  the  owner 
should  have  been  previously  convicted  of  a 
crime  in  order  to  forfeit  his  property  by  a  suit 
in  rem.  The  property  may  be  treated  as  hos- 
tile, although  the  owner  has  not  been  guilty  of 
treason.  If  he  be  an  alien  owing  no  allegiance, 
or  a  citizen  whose  opinions  or  wishes  are  not 
proved  to  be  hostile  and  yet  situated  in  the 
enemy's  country  or  his  property  used  in  aid  of 
the  enemy,  it  may  be  forfeited. 

2  Sprague,  140;  The  Venus,  8  Cranch.  258; 
Jeeker  v.  Montgomery,  18  How.,  114  (59  U.  S., 
XV.,  812);  2  Court  Claims  Rep..  Nott  &  H., 
529;  The  Priee  Cases,  2  Black,  635  (67  U  S., 
XVII.,  459);  Mrs.  Alexander's  Cotton,  2  Wall., 
404  (69  U.  8.,  XVII.,  915);  The  Peterhoff,  5 
WaU.,  60(72  U.  8.,  XVIII.,  571);  ^j  Orey 
Jacket,  5  Wall,  869  (72  U.  8.,  XVIII.,  658); 
The  William  Bagaley,  5  Wall,  405  (72  U.  S.. 
XVIII.,  588). 

And  this  is  true,  although  the  war  be  a  civil 
war.  In  civil  war,  this  belligerent  right  of 
forfeiture  of  enemies'  property  may  be  super- 
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added  to  the  exercise  of  the  rights  of  sovereign- 
ty. The  soYereign  may  exercise  one  or  both  of 
these  rights  at  his  option,  and  tiie  character  of 
the  act  will  determine  in  which  capacity  it  is 
performed. 

Base  V.  Himdjf,  4  Cranch,  272;  The  Prize 
Cam,  2  Black,  678(67  U.  S.,  XVII.,  478). 

The  intention  of  Ciongress  in  enacting  this 
statute  is  to  be  foand  in  the  law  itself,  taken 
as  a  whole  and  with  all  its  parts.  Its  purpose 
was  to  suppress  insurrection  and  carr^the  then 
existing  war  to  a  successful  termination;  first, 
bv  prescribing  punishment  for  treason — ^an  Act 
of  sovereignty;  second,  by  the  seizure  and  con- 
fiscation (3  the  property"  of  rebels,  enemies — 
a  belligerent  Act.  The  propertv  to  be  seized 
and  condemned  is  to  be  proceeded  against  as 
enemies*  property,  a  term  known  only  in  stat- 
utes declaring  and  for  the  enforcement  of  bel- 
ligerent rights,  and  in  courts  enforcing  such 
statutes. 

This  Act  of  Congress  must  be  so  construed 
as  not  to  mi^e  the  Legislature  guilty  of  an  ab- 
surditv.  If  Congress  had  intended  that  por- 
tion of  the  Act  commencing  with  the  5th  sec- 
tion as  a  punishment  for  treason,  it  would  have 
made  the  forfeiture  of  the  property  mentioned 
in  the  5th  and  6th  sections  follow  the  convic- 
tion, as  did  the  forfeiture  of  the  $10,000  and 
freedom  of  the  slaves  provided  for  in  the  1st 
section  of  the  Act. 

That  all  the  property  of  an  enemy  found 
within  the  country  during  a  state  of  war  may 
be  seized  and  condemned  as  enemies'  property, 
is  a  proposition  so  well  established  that  no  ar- 
gument is  necessary  to  prove  it. 

Br<nDn  y.  The  U,  8.,  8  Cranch,  110;  Ware  v. 
^yUan,  8  Dall.,  227. 

This  right  exists  as  well  in  civil  war  as  in 
public  war.  Sir  Alexander  Cockbum,  Lord 
Chief  Ju«Uce  of  England,  in  his  charge  in  the 
case  of  Col.  Nelson  and  Lieut.  Brand,  who 
stood  indicted  for  the  alleged  murder  of  George 
William  Gordon  and  Samuel  Clark,  Oct.  23, 
1M65,  at  Morant  Bay,  during  the  negro  rebell 
ion  in  the  Island  of  Jamaica,  says:  **  A  rebel 
in  arms  stood  in  the  position  of  a  public  enemy 
and,therefore,you  might  kill  him  or  refuse  him 
quarter  and  deal  with  him  in  all  respects  as  a 
public  enemy." 

How  far  this  right  shall  be  exercised  is  a 
question  for  the  Political  Department  of  the 
Government  to  determine.  The  miti^tion  of 
the  rigid  rule  of  international  law,  giving  the 
sovereign  full  right  to  take  possession  of  and 
confiscate  the  property  of  the  enemy  wherever 
found,  which  the  humane  policy  of  modem 
times  has  introduced,  may  affect  the  exercise 
of  this  right,  but  cannot  impair  the  right  itself. 

It  was.  therefore,  competent  for  Congress  to 
treat  the  property  of  the  domestic  enemies  of 
the  Government  as  though  it  were  the  property 
of  foreign  enemies. 

One  of  the  purjKNses  of  the  confiscation  pro- 
visions of  this  Act  of  Congress,  is  the  support 
of  the  army.  Now.  the  power  to  support  armies 
is  one  of  the  enumerated  powers  of  Congress, 
and  that  body  is  also  clothed  with  authonty  to 
make  all  laws  necessary  and  proper  for  carry- 
ing such  power  into  execution.  The  confisca- 
tion of  enemies*  property  was  not  the  only 
means  adopted  for  the  accomplishment  of  the 
end  proposed;  but  that  it  was  a  proper  means 
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within  the  meaning  of  that  word  as  used  in  t^e 
clause  of  the  Constitution  referred  to.  seems 
clear,  according  to  the  exposition  given  thereof 
in  the  case  of  MeCuUoeh  v.  Md.,  4  Wheat.,  413. 

Mr,  Jtutiee  Strong^  delivered  the  opinion  of 
the  court: 

This  was  a  proceeding  under  the  Acts  of 
Congress  of  August  6, 1861,  and  July  17, 1862, 
to  confiscate  shares  of  stock  in  two  corporations 
created  by  the  State  of  Michigan.    Tne  stock 
had  been  seized  by  the  Marshal  of  the  district 
acting  indirectly  under  the  orders  of  the  Presi- 
dent of  the  United  States.    The  Marshal  made 
return  to  the  district  attorney  that  he  had  seijsed 
it,  with  all  dividends,  interest  and  moneys  due 
thereon,  specifying  in  his  return  the  stock  cer- 
tificates bv  which  it  was  represented,  and  de- 
scribing the  mode  of  seizure  to  have  been  serv- 
ing a  notice  thereof  personallv  upon  the  vioe- 
pre&ident  of  one  companv,  and  upon  the  presi- 
dent of  the  other.     An  information  was  then 
filed  in  the  district  court  in  the  nature  of  a 
proceeding  in  rem,  against  the  stock,  averring 
it  to  be  the  property  of  Samuel  Miller,  of  Am- 
herst County,  Virginia,  a  rebel  citizen  and  in- 
habitant of  the  United  States.    The  informa- 
tion further  averred  that  the  said  Miller  was 
one  of  the  persons  described  in  the  several 
clauses  of  the  5th  section  of  the  Act  of  1863, 
and  also  that  within  the  States  of  Yii^lnia  and 
South  Carolina,  after  the  passage  of  the  Act, 
being  engaged  in  armed  rebellion  against  the 
Government  of  the  United  States,  and  beinf 
engaged  in  aiding  and  abetting  such  armed 
rebellion,  he  did  not,  within  sixty  days  after 
the  Proclamation  (mentioned  in  the  6th  section) 
had  been  made  by  the  President,  cease  to  aid, 
countenance  and  abet  said  rebellion,  and  did 
not  and  would  not  return  to  his  allegiance  to 
the  United  States.    Upon  the  information  thus 
filed  a  warrant  and  monition  were  issued,  com- 
manding the  Marshal  to  hold  the  stocks  and 
property  thus  described,  the  same  having  been 
by  him  duly  seized,  until  the  further  oider  of 
the  court  touching  the  same,  and  to  ^ve  notice 
as  i>rescribed,  that  all  persons  having  any  inter- 
est in  said  property,  or  having  any£ing  to  say 
why  the  same  should  not  be  condenmed  as 
enemies*  property  and  sold,  according  to  the 
prayer  of  the  liSel,  might  appear  before  the 
court  at  a  time  designated  therein  and  make 
their  allegations  in  that  behalf.    To  this  writ 
or  monition  the  Marshal  returned  as  follows: 
'*I  hereby  certify  and  return  that  I  have  seized 
and  now  hold  all  the  property  described  In  the 
within  writ"  (the  stocks  aforesaid)  '*  and  now 
hold  the  same  subject  to  the  future  order  of  said 
court,  and  have  given  notice  to  all  persons  in- 
terested therein,  oy  publication,  as  required  in 
the  within  writ.*'    The  record  then  shows  that 
on  the  dsLY  designated  in  the  monition,  after 
default  of  all  persons  had  been  duly  entered, 
and  after  reading  the  depositions  which  had 
been  taken  on  behalf  of  the  United  States,  the 
shares  of  stock  were  condemned  as  forfeited  and 
a  writ  of  venditioni  exjxmae  was  ordered,  under 
which  they  were  sold.    After  this  Miller  ap- 
plied by  petition  to  the  district  court,  praying 
that  the  decree  of  condemnation   mu^ht  be 
opened  and  set  aside,  but  the  prayer  of  uie  pe- 
tition was  denied.    The  case  was  then  removed 
to  the  circuit  court  by  writ  of  error,  and  the 
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decree  having  been  affirmed,  the  second  has 
been  brou^t  into  this  court  for  review. 

We  notice  at  the  outset  an  objection  urged 
against  the  competency  of  the  plainti£f  in  error 
to  sue  out  the  writ  which  brings  the  case  here, 
on  the  ground  that  he  wsa  not  a  claimant  in 
the  district  court,  only  to  say  that  it  is  set  at 
rest  by  the  decision  made  in  McVeigh  v.  U.  8., 
a  case  decided  at  this  term,    [ante,  80]. 

Assuming,  then,  that  the  case  is  properly  in 
this  court,  and  that  the  plaintiff  in  error  has  a 
right  to  be  heard,  we  proceed  to  notice  the 
errors  assigned. 

The  first  is:  that  there  was  no  such  seizure  of 
the  stocks  as  gave  the  court  jurisdiction  to  con- 
demn them  as  forfeited,  and  to  order  their  sale. 

This  was  a  fatal  error,  if  the  fact  was  as 
claimed.  In  revenue  and  admiralty  cases  a 
seizure  is  undoubtedly  necessary  to  confer  upon 
the  court  Jurisdiction  over  the  thing  when  the 
proceeding  is  in  rem.  In  most  such  cases  the 
rea  is  movable  personal  property,  capable  of 
actual  manucapuon.  Unless  taken  into  actual 
possession  by  an  officer  of  the  court,  it  mieht 
De  eloigned  before  a  decree  of  condemnation 
could  be  made,  and  thus  Uie  decree  would  be 
ineffectual.  It  might  come  into  the  possession 
of  another  court,  and  thus  there  might  arise  a 
conflict  of  Jurisdiction  and  decision,  if  actual 
seizure  and  retention  of  possession  were  not 
necessary  to  confer  Jurisdiction  over  the  subject. 
But  how  can  it  be  maintained  there  was  no 
sufficient  seizure  in  this  case?  The  record  shows 
one.  The  Marshal  returned  to  the  warrant 
that  he  had  seized  the  property,  and  that  he 
then  held  it  subject  to  the  further  order  of  the 
court  Why  is  not  this  conclusive?  Can  a 
sheriff's  or  marshal's  return  to  a  writ  be  contra- 
dicted hj  a  plaintiff  in  error?  Il  is  true  the  re- 
turn did  not  describe  the  mode  of  seizure,  but 
neither  the  writ  nor  the  law  required  that  more 
than  the  fact  should  be  stated.  The  return  met 
all  the  exigencies  of  the  writ.  It  cannot  be  pre- 
sumed, in  the  face  of  the  record,  that  an  illegal 
seizure  was  made,  or  that  some  act  was  done 
that  did  not  amount  to  a  seizure.  But  it  is  said 
the  warrant  with  monition  did  not  require  the 
Marshal  to  seize;  that  it  only  commanded  him 
to  hold  the  stock,  the  same  having  been  by  him 
duly  seized,  until  the  further  order  of  the  court. 
Whether  this  was  not  an  order  to  seize,  as  well 
as  U>  hold  after  seizure,  we  need  not  determine. 
Confessedly, the  object  of  the  writ  was  to  bring 
the  property  under  the  control  of  the  court  ana 
keep  it  there,  as  well  as  to  give  notice  to  the 
world.  These  objects  would  have  been  fully 
accomplished  if  its  direction  had  been  nothing 
more  than  to  hold  the  property  subject  to  the 
order  of  the  court,  ana  to  give  notice.  The 
Marshal  had  already  seized  the  stock,  and  it 
remained  in  his  possession.  An  order  to  seize 
property  alresdy  in  his  hands  would  have  been 
superfluous.  All  that  was  needed  was  that, 
having  the  property,  he  should  hold  it  subject 
to  the  order  of  the  court.  Thus  held  by  its  of- 
ficer, the  jurisdiction  was  complete.  But  the 
writ  was  larger.  It  commanded  him  to 
hold  the  property,  it  having  been  duly  seized; 
and  he  returned  a  seizure.  The  Act  of  Congress 
does  not  require  that  proceedings  in  confiscation 
shall  conform  precisely  to  those  in  admiralty  or 
revenue  cases,  but  only  "  ss  near  as  may  be." 
They  must  be  adapted  to  the  peculiarities  of  the 
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case,  following  proceedings  in  admiralty  and 
revenue  so  nearly  as  may  be,  consistently  with 
the  objects  Congress  had  in  view.  Tet  even  in 
admiralty  it  cannot  be  doubted,  if  a  warrant 
with  a  monition  should  ^command  a  marshal  to 
hold  goods  already  in  his  possession  until  the 
further  order  of  the  court  touching  the  same, 
and  he  should  return  that  he  had  seized  them 
and  that  he  held  them  as  required,  the  Jurisdic- 
tion of  the  court  over  them  would  be  complete. 
To  hold  otherwise  would  be  to  sacrifice  the 
spirit  to  the  letter  of  form ;  the  substance  to  the 
shadow.  * 

It  is  insisted,  however,  that  inasmuch  as  the 
return  to  to  the  warrant  is  silent  respecting  the 
mode  of  seizure,  we  may  ^nok  to  the  seizure 
made  by  the  MarshtJ  under  the  executive  order 
before  the  information  was  filed.  That  was 
made  by  direction  of  the  district  attorney,  act- 
ing under  authority  of  the  President,  and  the 
Marshal,  in  reporting  his  action,  returned  that 
he  seized  the  stock  "by  serving  a  notice  of  s^d 
seizure  personally  upon  the  vice-president  of 
one  company,  and  upon  the  president  of  the 
other."  It  is  assumed  that  the  judicial  seizure 
made  under  the  judicial  warrant  was  made  in 
the  same  way,  or  that  it  was  the  same  seizure, 
and  it  is  argued  that  the  action  of  the  Marshal 
did  not  amount  to  a  seizure  effectual  to  bring 
the  property  within  the  jurisdiction  of  the  court. 
The  first  observation  we  have  to  make  in  regard 
to  this  is,  that  the  plaintiff  in  error  has  no  nj^ht 
to  make  any  such  assumption.  It  is  justified 
by  nothing  In  the  record.  True,  a  seizure  under 
order  of  the  President  was  necessary  to  warrant 
the  institution  of  judicial  proceedings  for  con- 
fiscation, and  it  may  be,  therefore,  a  proper  in- 
quiry whether  what  the  Marshal  did  under  the 
executive  order  amounted  to  such  a  seizure. 
But  the  Marshal's  return  to  the  Judicial  warrant, 
and  his  report  to  the  district  attorney,  speak  of 
distinct  transactions,  occurring  at  different  times 
and  under  different  directions.  Waiving  this, 
however,  and  assuming  that  the  manner  of  seiz- 
ure spoken  of  in  the  return  to  the  warrant  and 
monition  was  the  same  as  that  described  in  the 
report  to  the  district  attorney,  we  are  of  opinion 
that  the  seizure  was  good  and  effective  ;sufflcient 
to  give  the  court  jurisdiction  over  the  property. 

The  Act  of  Congress  of  July  17,  1862,  made 
it  the  duty  of  the  President  to  cause  the  seizure 
of  all  the  estate,  property,  money,  stocks,  credits 
and  effects  of  the  persons  described,  and  in  or- 
der to  secure  the  condemnation  and  sale  of  such 
property,  after  its  seizure,  directed  judicial  pro- 
ceeaings,  in  rem,  to  be  instituted.  It  contem- 
plated that  every  kind  of  property  mentioned 
could  be  seized  effectually  in  some  mode.  It  had 
in  view  not  only  tangible  property,  but  that 
which  is  in  action.  It  named  stocks  and  credits ; 
but  it  gave  no  directions  respecting  the  mode  of 
seizure.  It  is,  therefore,  a  fair  conclusion  that 
the  mode  was  intended  to  be  such  as  is  adapted 
to  the  nature  of  the  property  directed  to  be 
seized,  and  in  use  in  courts  of  revenue  and  ad- 
miralty. The  modes  of  seizure  must  vary.  Lands 
cannot  be  seized  as  movable  chattels  m^.  Act- 
ual manucaption  cannot  be  taken  of  stocks 
and  credits.  But  it  does  not  follow  from  this 
that  they  are  incapable  of  being  seized,  within 
the  meaning  of  the  Act  of  Congress.  Seizure 
may  be  either  actual  or  constructive.  It  does 
not  always  involve  taking  into  manual  posses- 
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sion.  Eyen  in  case  of  chattels  moTable,  taking 
part  of  the  goods  in  a  house,  under  a^.  fa.,  in 
the  name  of  the  whole,  is  a  good  seizure  of  all. 
Soott  ▼.  Bcholey,  8  East,  474.  An  assertion  of 
control,  with  a  present  power  and  intent  to 
exercise  it.  is  sufficient.  We  are  told  there  is  no 
statute  in  Michigan  that  authoriases  the  serrioe 
of  metne  process  upon  a  corporation  for  the  at- 
tachment of  its  stock.  Be  it  so.  That  does  not 
show  that  stocks  cannot  be  seized  or  attached 
when  Congress  orders  a  seizure.  Federal  offi- 
cers and  Federal  Courts  are  nQ(  dependent  upon 
state  legislation  for  power  to  lay  hold  of  prop- 
erty. Can  it  be  that  the  Gk>vemment  may  seize 
credits  and  corporation  stocks  of  public  enemies 
in  those  States  where  provision  is  made  by  state 
legislation  for  modes  of  seizure  of  such  prop- 
erty, but  may  not  seize  similar  property  of  the 
same  enemies  in  other  States  where  there  are 
no  such  statutes?  There  is,  however,  such  a 
thing  as  seizure  of  corporation  stocks  in  Michi- 
gan on  final  process,  effected  by  service  of  a 
copy  of  the  writ  on  an  officer  of  the  corporation, 
and  similar  modes  of  seizure  are  in  use  in  most 
if  not  in  all  the  States.  Garnishment  almost 
everywhere  exists.  What  is  that  but  substantial 
attachment?  It  arrests  the  property  in  the  hands 
of  the  garnishee,  interferes  with  the  owner's  or 
creditor's  control  over  it,  subjects  it  to  the  Judg- 
ment of  the  court  and,  therefore,  has  the  effect 
of  a  seizure.  In  all  cases  where  the  garnishee  is 
a  debtor,  or  where  the  garnishment  is  of  stocks, 
it  is  effected  by  serving  notice  upon  the  debtor, 
or  corporation.  A  corporation  holds  its  stock, 
as  a  qyxm  trustee,  for  its  stockholders.  The 
service  of  an  attachment,  though  it  is  but  a  no- 
tice, binds  the  debt  or  the  stock  in  the  hands  of 
the  garnishee,  from  the  time  of  the  service,  and 
thenceforward  it  is  potentially  in  **  gremio 
Ugis."  The  statute  declares  that  proceedings  to 
confiscate  shall  conform,  as  nearly  as  may  be, 
to  proceedings  in  admiralty  or  revenue  cases. 
Now,  it  is  legitimate  in  certain  proceedings  in 
courts  of  admiralty  to  attach  credits  and  effects 
of  such  an  intangible  nature  that  they  cannot 
be  taken  into  actual  possession  by  the  Marshal, 
and  the  mode  of  attachment  is  by  notice,  de- 
pendent upon  no  statutory  enactment.  Manro 
V.  Almeida,  10  Wheat..  493,  493.  In  that  case, 
reference  was  made  approvingly  to  Clerke's 
Praxis,  By  Hall,  tit.  82.  p.  70,  where  it  appears 
that  it  is  consistent  with  the  practice  of  Uie  ad- 
miralty, in  cases  where  there  is  no  property 
which  the  officer  can  attach  by  manucaption, 
to  attach  goods  or  credits  in  the  hands  of  third 
]>ersons,  by  meaus  of  the  simple  service  of  a  no 
tice.  The  language  of  this  court  was,  that,  "  as 
goods  and  credits,  in  the  hands  of  a  third  per- 
son, wherever  situated,  may  be  attached  by 
notice,  there  cannot  be  a  reason  assigned  why 
the  goods  themselves,  if  accessible,  should  not 
be  actually  attached;  and  although  it  is  very 
clear  that  the  process  of  attaching  by  notice 
seems  given  as  the  alternative  when  the  officer 
cannot  have  access  to  the  goods  themselves,  yet 
all  this  may  be  confided  to  the  discretion  of  the 
Judge  who  orders  the  process."  Vide,  also.  Conk. 
Adm.  Pr.,  478;  Smith  v.  Miln,  Abb.  Adm.,  873; 
and  our  Admiralty  Rules,  2,  and  37.  These  are, 
indeed  prooeedinfln  to  compel  appearance,  but 
they  are,  nevertheless,  attachments  or  seizures, 
bring  the  subject  seized  within  control  of  Uie 
court  and,  what  is  of  primary  importance,  they 
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show  that,  in  admiralty  practice,  rights  in  ac- 
tion, things  intangible,  as  stocks  and  credita, 
are  attached  by  notice  to  the  debtor  or  holder, 
without  aid  of  any  statute. 

It  was  in  this  mode.known  to  the  courts,  and 
dependent  on  no  statute,  that  the  Marshal  seized 
the  stock  of  the  plaintiff  in  error.  It  is  impOR- 
sible  for  us  to  hold  that  his  Act  was  no  suffi- 
cient seizure. 

A  single  observation  more  upon  this  part  of 
the  case.  The  8th  and  the  14th  sections  of  the 
Act  of  1862  empowered  the  courts  to  make  or- 
ders and  decrees,  to  issue  process,  and  do  ail 
other  things  necessary  to  fitly  and  efflcientiy 
carry  out  the  purposes  of  the  Act,  which  were 
to  seize  and  confiscate  (inter  alia)  stocks  and 
credits.  Under  this  authority  the  court  might 
have  made  an  order,  had  it  b«3n  necessary,  pre- 
scribing as  the  mode  of  seizure  precisely  what 
the  Marshal  did.  And.  if  so,  it  would  be  diffi- 
cult to  maintain  that,  in  proceeding  to  adjudi- 
cate upon  the  stocks,  there  was  not  a  recogni- 
tion of  the  Marshal's  action,  as  a  valid  seizure, 
equivalent  to  an  antecedent  order  thus  to  seize. 
The  decree  expressly  declared  that  the  stocks 
had  been  seized. 

The  second  assignment  of  error  is :  that  there 
was  no  such  hearing  and  proof  in  the  case  as 
was  necessary  to  a  valid  (tecree  91  condemna- 
tion. Whether  this  assignment  is  well  made 
must  be  determined  by  the  record.  That  shows 
an  information  containing  averments  of  all  facts 
necessary  to  warrant  a  decree  of  condemnation. 
It  shows  a  warrant  and  monition  return  of  seizure 
aud  publication  of  notice,  and  a  decree  setting 
forth  that  the  warrant  of  confiscation  and  moni- 
tion having  been  duly  made,  and  the  default  of  all 
persons  having  been  duly  entered,  it  was  there- 
upon, on  motion  of  the  district  attorney,  and 
on  reading  and  filing  the  deposition  taken  on 
behalf  of  the  United  States,  ordered,  sentenced 
and  decreed  by  the  court  that  the  shares  of  stock 
standing  in  the  name  of  Samuel  Miller  on  the 
books  of  the  companies,  and  belonging  to  him, 
which  had  been  before  seized  by  the  Marshal  in 
this  proceeding,  be  condemned  as  forfeited  to 
the  United  States.  Thus  it  appears  a  default 
was  duly  entered  to  a  monition,  founded  on  an 
information  averring  all  necessary  facts;  that 
the  decree  was  enter^  on  moition,  after  default, 
and  after  reading  depositions  taken  on  behalf  of 
the  United  States. 

But  it  is  insisted  that  the  district  court  did  not 
find  that  the  stocks  belonged  to  a  person  en- 
gaged in  the  rebellion,  or  who  had  given  aid  or 
comfort  thereto,  which,  it  is  said,  are  made  nec- 
essary findings  by  the  7th  section  of  the  Act, 
before  a  decree  of  condemnation  can  be  entered. 

This  is  not  an  objection  to  the  jurisdiction  of 
the  court.  Wo  have  already  shown  that  that  was 
complete.  It  is  an  objection  to  the  regularity 
of  proceeding,  and  it  assumes  that  the  record 
must  show  affirmatively  there  was  no  ir- 
regularity. It  presumes,  therefore,  against 
the  recora.  The  general  rule,  however,  is.  that 
in  courts  of  recora  all  things  are  presumed  to 
have  been  rightly  done.  Broome,  Leg.  Max., 
428.  In  courts  of  limited  jjurisdiction,  indeed, 
there  is  a  presumption  against  jurisdiction,  but 
when  that  appears  they  are  entitled  to  the 
same  presumptions  in  favor  of  their  action  aa 
other  courts  are.  The  district  and  circuit  courts 
are  of  limited  jurisdiction,  but  they  are  not 
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inferior  courts,  and  they  are,  therefore,  entitled 
to  the  same  presumptions  in  their  favor. 
Those  presumptions  are  that  the  court,  having 
jurisdiction,  and  having  entercMl  a  judgment, 
did  everjTthing  that  was  necessary  to  warrant  its 
entry  of  the  judgment.  Undoubtedly  the  con- 
trary may  w  shown  in  a  court  of  error,  but 
the  burden  of  showing  it  is  upon  him  who 
alleges  error.  The  legal  intendment  is  against 
him.  This  doctrine  is  abundantly  sustained  by 
the  authorities.  Thus,  in  B,  R.  €h.  v.  Stynp- 
mm,  14  Pet.,  458,  which  was  a  patent  case. 
Judge  Story  said.  "  It  is  a  presumption  of  law 
that  all  public  oflOicers  perform  their  oflOicial 
dutiesunUl  the  contrary  is  proved.  And  when" 
said  he  "  an  act  is  to  be  done,  or  patent  granted, 
upon  evidence  and  proofs  to  be  laid  before  a 
public  officer,  upon  which  he  is  to  decide,  the 
fact  that  he  has  *done  the  act,  or  granted  the 
patent,  is  ^prima  fade  evidence  that  the  proofs 
iiave  been  regularly  made  and  were  satisfactory. 
It  is  not,  then,  necessary  for  the  patent  to  con- 
tain anv  recitals  that  the  prerequisites  to  the 
grant  of  it  have  been  duly  complied  with,  for 
the  law  makes  the  presumption.  "  And  in 
Qrignon  v.  AMlffr,  2  How.,  889,  which  related 
to  a  proceeding  in  rem,  and  where  the  order  of 
sale  aid  not  set  out  the  facts  which,  under  the 
law,  must  have  existed  before  a  sale  could  be 
decreed,  Mr,  Juttke  Baldwin  said,  '*The  record 
of  the  county  court  shows  that  there  was  ft 
petition  repreeentine  some  facts  by  the  admin- 
istrator, who  prayed  an  order  of  sale;  that  the 
court  took  those  facts  which  were  alleged  in 
the  petition  into  consideration,  and  for  these 
and  divers  other  good  reasons,  ordered  that  he 
be  empowered  'to  sell.  It  did  then  appear  to 
the  eourt  that  there  were  facts  and  reasons  be- 
fore them  that  brought  their  power  into  action, 
and  that  it  was  exercised  t^  muting  the 
prayer  of  the  petitioner,  and  the  aecree  of  the 
court  does  not  specify  the  facts  and  reasons,  or 
refer  to  the  eviaence  on  which  they  were  made 
to  appear  to  the  judicial  eye;  they  must  have 
been,  and  the  law  presumes  Uiat  they  were, 
such  as  to  justify  this  action."  So  in  Anoin  v. 
Lffwry,  7  How.,  181,  Jfr.  JutHee  Catron,  In  de- 
livering the  ludgment  of  the  court,  said,  "  We 
hold  that,  wherever  a  judgment  is  given  by  a 
court  having  jurisdiction  of  the  parties  and  of 
the  subject-matter,  the  exercise  of  jurisdiction 
warrants  the  presumption  in  favor  of  a  pur- 
chaser; that  the  facts,  which  were  necessary  to 
be  proved  to  confer  jurisdiction,  were  found." 
It  is  not.  however,  necessary  to  invoke  the 
maxim,  '*  Omnia  presumunter  rite  acta  «Md,"  in 
support  of  this  record.  It  appears,  affirmative- 
ly, that  all  the  facts  were  found  or  established 
which,  under  the  Act  of  Congress,  were  es- 
sential to  justify  the  Judgment.  Jthas  been  ob- 
served that  the  information  set  out  that  the  stocks 
belonged  to  Samuel  Miller,  and  that  he  was  a 
person  engaged  in  the  rebellion,  who  had  given 
aid  or  comfort  thereto;  the  monition  was  duly 
made,  and  that  there  was  a  default  of  all  per- 
sons to  appear  and  claim  or  show  cause  why  the 
property  should  not  be  condemned  as  enemy's 
property.  The  default  appears  to  have  been 
duly  entered.  Were  this,  then,  a  proceeding 
according  to  the  forms  of  a  common  Taw  action, 
the  facts  averred  by  the  information  would  be 
ocmsidered  as  established  or  confessed,  and 
everything  found  necessary  for  a  judgment. 
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The  effect  of  a  default  to  appear  in  an  admi- 
ralty or  revenue  proceeding  is  ordinarily  the 
same  as  in  the  other  actions  at  law.  tt  Is  a 
virtual  confession.  In  Benedict's  Admiralty, 
2d  ed.,  sec.  452,  the  practice  in  proceedings  in 
rem  is  stated  to  be,  if  no  one  appears  in  response 
to  the  proclamation  for  all  persons  having  any- 
thing to  say  why  the  property  should  not  be 
condemned  to  come  forward  and  make  their 
allegations  in  that  behalf,  that,  on  motion  of 
the  libelant's  proctor,  the  defaults  are  entered 
and  a  decree  of  condemnation  and  sale  is  made 
on  abrief  statement  by  the  proctorof  the  cause 
of  action.  When  the  libelant's  claim  may  not 
cover  the  whole  value  of  the  property,  there  is  a 
subsequent  hearing  to  ascertain  the  amount  to 
which  the  libelant  is  entitled,  but  the  decree  of 
condemnation  and  sale  is  entered  on  the  default 
alone.  So  in  section  454  the  same  author  says : 
"In  cases  of  seizure,  when  no  one  appears,  the 
decree  of  the  condemnation  is  absolute,  the 
only  question  being  whether  the  property  be 
forfeited  or  not.  ui  such  cases  it  Is  usual  for 
the  district  attorney,  on  his  motion  for  con- 
demnation, to  state  briefly  the  substance  of  the 
libel  and  the  cause  of  forfeiture."  In  U.  8. 
V.  The  Lion,  1  Sprague,  899,  Judge  Sprague 
admitted  that  in  some  cases  condemnation  fol- 
lowed default  of  necessity  without  a  hearing, 
though,  in  the  case  then  before  him,  he  held 
that  some  hearing  was  necessary,  because  the 
Act  of  Congress  under  which  the  forfeiture  was 
then  sought  (that  of  fishing  vessels  for  viola- 
tions of  law  in  obtaining  fishing  bounties)  pro- 
vided that  after  default  the  court  should  pro- 
ceed to  hear  and  determine  the  cause  according 
to  law.  The  Act  under  which  these  proceedings 
have  been  taken  makes  no  such  requisition ;  and 
even  in  CT.  8.  v.  Lion,  Judge  Sprague  said,  to 
what  extent  there  must  be  a  hearing  must  de- 
pend upon  the  circumstances  of  the  case.  The 
court,  Mid  he,  will  at  least  examine  the  allega- 
tions of  the  libel  to  see  if  they  are  sufficient  in 
law.  and  the  return  of  the  Marshal,  and  such 
affidavit  or  affidavits  as  the  district  attorney 
shall  submit.  He  added  that  a  willful  omission 
by  the  owners  to  answer  might,  of  Kself,  satisfy 
the  court  that  a  forfeiture  should  be  decreed. 
This,  in  a  case  where  the  statute  required  a 
hearing  after  default.  In  the  present  case, 
though  governed  by  no  such  requirement,  the 
court  did  examine  the  depKwitions,  and  then,  on 
motion  of  the  district  attorney,  condemned  the 
property.  We  have  said  the  Acts  of  1861  and 
1862  do  not  require  any  hearing  after  a  default 
has  been  duly  entered,  as  did  the  Acts  relative 
to  forfeitures  for  violations  of  law  respecting 
fishing  bounties.  It  has  been  suggested,  how- 
ever, the  Act  of  1789  directs  that,  in  admiralty 
proceedings,  there  shall  be  a  hearing  after  de- 
fault. But  there  is  no  warrant  for  the  sugges- 
tion. The  Act  of  1789  contains  no  such  pro- 
vision. Neither  the  19th  section,  nor  any  other 
part  of  the  Act,  can  be  construed  as  making 
any  such  requirement.  No  change  is  made  in 
the  usu^  course  of  admiralty  proceedings. 

There  i  no  essential  difference  between  the 
forms  of  proceeding  or  the  practice  in  revenue 
cases  and  those  in  admiralty,  except  where  there 
are  disputed  facts.  The  former  are  described 
in  Manning's  Exchequer  Practice,  Vol.  1,  ch. 
1,  Information  in  rem.  There  it  appears  that, 
though  generally  there  is  one  proclamation  to 
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call  in  cUdmants,  then  an  appraisement,  and  a 
second  proclamation  inviting  bidders  for  more 
than  the  appraisement,  many  condemnations 
appear  in  toe  old  records  upon  a  single  procla- 
mation. Default  to  the  first  is  a  default  of 
claimants;  default  to  the  second  is  a  default  of 
bidders.  P.  149.  Throughout  the  chapter,  con- 
denmation  by  default  is  treated  as  in  accord- 
ance with  the  practice  of  the  courts  in  such 
cases.  In  AttyOen,  v.  Lade,  Parker,  Rev. 
Cas.,  57,  may  .be  found  an  entire  record  of 
a  revenue  proceeding  in  rem  to  forfeit  gold 
and  silver  coin  seized  for  attempted  exportation 
out  of  the  realm  contrary  to  Acts  of  Parliament. 
The  record,  after  reciting  the  information,  seiz- 
ure, etc.,  proceeds  as  follows:  '*  Whereupon, 
proclamation  being  made  for  his  said  Majesty, 
as  the  custom  is,  that  if  anyone  would  inform 
the  court  here  why  the  said  several  pieces  of 
gold  and  silver  coin  of  this  realm .  and  also  the 
said  several  pieces  of  foreign  gold  coin,  should 
not,  for  the  reasons  aforesaid. remain  forfeited, 
he  might  come  and  he  should  be  heard,  and  no 
one  appearing  to  do  this,  it  is  adjudged  by  the 
barons  here  that  the  said  several  pieces  of  gold 
and  silver  coin  of  this  realm,  and  also  the  said 
several  pieces  of  foreign  gold  coin,  do,  for  the 
reasons  aforesaid,  remain  forfeited."  This  judg- 
ment, on  review,  was  held  to  be  regular,  after 
the  court  had  ordered  precedents  to  l^  searched. 
It  thus  appears  that  in  revenue  cases,  as  in  ad- 
miralty, aefauU  entered  establishes  the  facts 
averred  in  the  libel  or  information  as  effectively 
as  they  can  be  established  on  hearing,  and  war- 
rants a  decree  of  condemnation  if  the  infor- 
mation contains  the  necessary  averments.  The 
second  assignment  of  error  cannot,  therefore, 
be  sustained. 

*  The  third  assignment  is:  that  as  the  proceed- 
ings related  to  seizure  on  land  the  case  was  one 
of  common  law  lurisdiction,  and  Uiere  should 
have  been  a  trial  by  jury ;  and  we  are  referred 
to  Union iM.  Co.  v.  CT.  5^.,  6  Wall.,  769  [78  U. 
8.,  XVIII.,  879];  Armstrong'*  Fimndry,  6 
Wall.,  766  [73  U.  8.,  XVIII.,  882],  and  other 
kindred  cases.  But  in  this  cause  there  was  a 
default.  After  the  default  there  was  no  fact  to 
be  ascertained.  The  province  of  a  jury  in  suits 
at  common  law  is  to  decide  issues  of  fact.  When 
there  are  no  such  issues  there  can  be  nothing  for  a 
jury  to  try.  This  assignment  is,  therefore,  with- 
out merit.  None  of  the  cases  cited  go  further 
than  to  hold  that  issues  of  fact,  on  the  demand 
of  either  party,  must  be  tried  bv  jury. 

It  remains  to  consider  the  objection  urged  on 
behalf  of  the  plaintiff  in  error  that  the  Acts  of 
Congress  under  which  these  proceedings  to  con- 
fiscate the  stock  have  been  taken  are  not  war- 
ranted by  the  Constitution,  and  that  thev  are  in 
conflict  with  some  of  its  provisions.  The  ob- 
jection starts  with  the  assumption  that  the  pur- 
pose of  the  Acts  was  to  punish  offenses  against 
the  Bovereigntv  of  the  United  States,  and  that 
they  are  merely  statutes  against  crimes.  If  this 
were  a  correct  assumption;  if  the  Act  of  1^61, 
and  the  5th,  6th  and  7th  sections  of  the  Act 
of  Julv  17,  1862,  were  municipal  regulations 
only,  there  would  be  force  in  the  objection  that 
Congress  has  disregarded  the  restrictions  of  the 
5th  and  6th  amendments  of  the  Constitution. 
Those  restrictions,  so  far  as  material  to  the 
argument,  are,  that  no  person  shall  be  held  to 
answer  for  a  capital  or  otherwise  infamous 


crime  unless  6n  a  presentment  or  indictment  of 
a  grand  Jury;  that  no  person  shall  be  deprived 
of  his  property  without  due  process  of  law,  and 
that  in  all  criminal  prosecutions  the  accused 
shall  enjoy  Uie  right  to  a  speedy  and  public  trial 
by  an  impartial  Jury  of  the  8tate  and  disitrict 
wherein  the  crime  shall  have  been  committed. 
But  if  the  assumption  of  the  plaintiff  in  error  is 
not  well  made ;  if  the  statutes  were  not  enacted 
under  the  municipal  power  of  Congress  to  legis- 
late for  the  punishment  of  crimes  against  the 
sovereignty  of  the  United  States;  if,  on  the  ccm- 
trary,  they  are  an  exercise  of  the  war  powers  of 
the  government,  it  is  clear  they  are  not  affected 
by  the  restrictions  imposed  by  the  6th  and  6Ui 
amendmenu.  This  we  understand  to  have  been 
conceded  in  the  argument.  The  question,  there- 
fore, is,  whether  the  action  of  Congress  was  a 
legitimate  exercise  of  the  war  power.  The  Con- 
stitution confers  upon  CongTe8s,expressly ,  power 
to  declare  war,  grant  letters  of  marque  and  re- 

{)risal,  and  make  rules  respecting  captures  on 
and  and  water.  Upon  the  exercise  of  these 
powers  no  restrictions  are  imposed.  Of  coarse 
the  power  to  declare  war  involves  the  power  to 
prosecute  it  by  all  means  and  in  any  manner  in 
which  war  may  be  Intimately  (prosecuted.  It 
therefore  includes  the  right  to  seize  and  confis- 
cate all  property  of  an  enemy  and  to  dispose  of 
it  at  the  will  of  the  captor.  This  is,  and  always 
has  been,  an  undoubted  belligerent  right  if 
there  were  any  uncertainty  respecting  the  ex- 
istence of  such  a  right, it  would  be  set  at  rest  by 
the  express  grant  of  power  to  make  rules  re- 
specting captures  on  land  or  water.  It  is  argued 
that  though  there  are  no  express  oonstitutiona] 
restrictions  upon  the  power  of  t/ongress  to  de- 
clare and  prosecute  war,  or  to  make  rules  re- 
specting captures  on  land  and  water,  there  are 
restrictions  implied  in  the  nature  of  the  powers 
themselves.  Hence  it  is  said  the  power  to  pros- 
ecute war  is  only  a  power  to  prosecute  it  accord- 
ing to  the  law  of  nations ;  and  a  power  to  make 
rules  respecting  captures  is  a  power  to  make 
such  rules  onl^  as  are  within  the  lawsof  nations. 
Whether  this  is  so  or  not  we  do  not  care  to  in- 
quire, for  it  IB  not  necessary  to  the  present  case. 
It  is  sufficient  that  the  right  to  confiscate  the 
property  of  all  public  enemies  is  a  conceded 
riffht.  Now,  what  is  that  right,  and  why  is  it 
allowed?  It  may  be  remarked  that  it  has  no 
reference  whatever  to  the  personal  guUt  of  the 
owner  of  confiscated  property,  and  the  act  of 
confiscation  is  not  a  proceeding  against  him. 
The  confiscation  is  not  because  of  crime,  but 
because  of  the  relation  of  the  property  to  the 
opposing  belligerent,  a  relation  in  which  it  has 
been  brought  in  consequence  of  its  ownership. 
It  is  immaterial  to  it  wnether  the  owner  be  an 
alien  or  a  friend,  or  even  a  citizen  or  subject  of 
the  power  that  attempts  to  appropriate  the  prop- 
erty. TheVenus,  8  Cranch,  &8.  In  either  case 
the  propertv  may  be  liable  to  confiscation  under 
the  rules  of  war.  It  is  certainly  enough  to  war- 
rant the  exercise  of  this  belligerent  right  that 
the  owner  be  a  resident  of  the  enemy's  coantrr, 
no  matter  what  his  nationality.  The  whole 
doctrine  of  confiscation  is  built  upon  the  foun- 
dation that  it  is  an  instrument  of  coereion,  which 
bv  depriving  an  enemy  of  property  within  reach 
of  his  power,  whether  within  his  territory  or 
without  it,  impairs  his  ability  to  resist  the  con- 
fiscating government,  while  at  the  same  time  it 
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furnishes  to  that  government  means  for  carry- 
ing on  the  war.  Hence  any  property  which  the 
-enemy  can  use,  either  by  actual  appropriation 
or  by  the  exercise  of  control  over  its  owner,  or 
which  the  adherents  of  the  enemy  have  the 
power  of  devoting  to  the  enemy's  use,  is  a 
proper  subject  of  confiscation. 

It  is  also  to  be  observed  that  when  the  Acts  of 
1861  and  1802  were  passed,  there  was  a  state  of 
war  existing  between  the  United  States  and  the 
rebellious  portions  of  the  country.  Whether  its 
beginning  was  on  the  27th  or  the  dOth  of  April. 
1801,  or  whether  it  was  not  until  the  Act  of 
Congress  of  July  18th  of  that  year,  is  unimpor- 
tant to  this  case,  for  bofh  Acts  were  passed  after 
the  existence  of  war  was  alike  an  actual  and 
recognized  fact.  Prue  Cases,  2  Black,  685  [67 
U.  8.,  XVII.,  469].  War  existing,  the  United 
States  were  invested  with  belligerent  rights  in 
addition  to  the  sovereign  powers  previously  held. 
Congress  had  then  full  power  to  provide  for  the 
seizure  and  confiscation  of  any  property  which 
the  enemy  or  adherents  of  the  enemy  could  use 
for  the  purpose  of  maintaining  the  war  against 
the  Government.  It  is  true  the  war  was  not 
between  two  independent  nations.  But  because 
a  civil  war,  the  Gk>vemment  was  not  shorn  of 
any  of  those  rights  that  belong  to  belligerency. 
Mr.  Wheaton,  m  his  workonintemational  law, 
sec.  996,  asserts  the  doctrine  to  be  that  *'the 
general  usage  of  nations  regards  such  a  war  as 
entitling  both  the  contending  parties  to  all  the 
rights  of  war  as  against  each  other,  and  even  as  it 
respects  neutral  nations."  It  would  be  absurd  to 
hold  that,  while  in  a  foreign  war  enemy's  prop- 
erty may  be  captured  and  confiscated  as  a  means 
of  bringing  the  struggle  to  a  successful  comple- 
tion, in  a  dvil  war  of  equal  dimensions,  requir- 
ing quite  as  urgently  the  employment  of  all 
means  to  weaken  the  belligerent  in  arms  against 
the  Qovemment,  the  right  to  confiscate  the  prop- 
erty that  mav  strengthen  such  belligerent  does 
not  exist.  There  is  no  such  distinction  to  be 
made.  Every  reason  for  the  allowance  of  a 
right  to  confiscate  in  case  of  foreign  wars  exists 
in  full  force  when  the  war  is  domestic  or  civil. 
It  is, however,  unnecessary  to  pursue  fhls  branch 
of  the  subject  further.  In  The  Amy  Warwick, 
2  Sprague,  122,  and  in  the  Priee  Cases,  2  Black, 
«78  [07  U.  S.,  XVII.,  478]  it  was  decided  that 
in  the  war  of  the  rebellion  the  United  8tates 
aufltained  the  double  character  of  a  belligerent 
and  a  sovereign,  and  had  the  rights  of  both. 
Rm6  v.  Himeiy,  4  Cranch,  272;  CheriotY.  Fbus- 
sai,  8  Binn.,  262;  IM^ree  v.  Napier,  8  Scott. 
225;  TheSaniissma  Trinidad,  7  Wheat.,  800;  U, 
S.  ▼.  Biimer,  8  Wheat.,  085. 

We  come;  then,  directly  to  the  question 
whether  the  Act  of  1801,  and  the  6th,  0th  and 
7th  sections  of  the  Act  of  1802  were  an  exercise 
of  this  war  power,  the  power  of  confiscation, 
or  whether  thej  must  be  regarded  as  mere  mu- 
nicipal regulations  for  the  punishment  of  crime. 
The  answer  to  this  question  must  be  found  in 
the  nature  of  the  statutes  and  of  the  proceed- 
ings directed  under  them.  In  Rose  v.  Himeiy, 
above  cited  Chief  JtuUoe  Marshall,  in  deliver- 
iaf  the  opinion  of  the  court,  said:  *'But  ad- 
jmttin^  a  sovereign,  who  is  endeavoring  to  re- 
duce his  revolted  subjects  to  obedience,  to  pos- 
sess both  sovereign  and  belligerent  rights,  and 
to  be  capable  of  acting  in  either  character,  the 
manner  in  which  he  acts  must  determine  the 
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character  of  the  act.  If,  as  a  legislator,  he  pub- 
lishes a  law  ordaining  punishment  for  certain 
offenses,  which  law  is  to  be  applied  by  courts, 
the  nature  of  the  law  and  of  the  proceedings 
under  it  will  decide  whetlier  it  is  an  exercise 
of  belligerent  rights  or  exclusively  of  his  sov- 
ereign power;  and  whether  the  court,  in  apply- 
ing this  law  to  particular  cases,  acts  as  a  prize 
court  or  as  a  court  enforcing  municipal  regula- 
tions." 

Apply  this  test  to  the  present  case. 

It  is  nardl}r  contended  that  the  Act  of  1801 
was  enacted  in  virtue  of  the  sovereign  rights  of 
the  Government.  It  defined  no  crime.  It  imposed 
no  penalty.  It  declared  nothing  unlawful.  It 
was  aimed  exclusively  at  the  seizure  and  confis- 
cation of  property  used,  or  intended  to  be  used, 
to  aid,  abet  or  promote  the  rebellion,  then  a 
war,  or  to  maintain  the  war  against  the  Qovem- 
ment. It  treated  the  property  as  the  guilty  sub- 
ject. It  cannot  be  maintained  that  there  is  no 
power  to  seize  property  actuallv  employed  in 
furthering  a  war  against  the  Government,  or 
intended  to  be  thus  employed.  It  is  the  Act  of 
1802,  the  constitutionality  of  which  has  been 
principal] V  assailed.  That  Act  had  several  pur- 
poses, as  mdicated  in  its  title.  As  described,  it 
was  "An  Act  to  Suppress  Insurrection,  to  Pun- 
ish Treason  and  Rebellion,  to  Seize  and  Confis- 
cate the  Property  of  Rebels,  and  for  Other  Pur- 
poses." The  first  four  sections  provided  for 
the  punishment  of  treason,  inciting  or  engag- 
ing in  rebellion  or  insurrection,  or  giving  aid 
and  comfort  thereto.  They  are  aimed  at  indi- 
vidual offenders,  and  they  were,  undoubtedly, 
an  exercise  of  the  sovereign,  not  the  belligerent 
rights  of  the  Government.  But  when  we  come 
to  the  5th  and  the  following  sections  we  find 
another  purpose  avowed,  not  punishing  treason 
and  rebellion,  as  described  in  the  title,  but  that 
other  purpose,  described  in  the  title,  as  "seizing 
and  confiscating  the  property  of  rebels."  The 
lan^ge  is.  "  That  to  insure  the  speedy  termi- 
nation of  the  present  rebellion,  it  shall  be  the 
duty  of  the  President  of  the  United  States  to 
cause  the  seizure  of  all  the  estate  and  property, 
money,  stocks,  credits  and  effects  of  the  per- 
sons hereinafter  named  in  this  section,  and  to 
apply  and  use  the  same,  and  the  proceeds  there- 
of, for  the  support  of  the  Army  of  the  United 
States. "  Then  follows  a  description  of  six  class- 
es of  persons,  those  referred  to  as  the  persons 
whose  property  should  be  liable  to  seizure.  The 
0th  section  describes  still  another  class.  Now, 
the  avowed  purpose  of  all  this  was,  not  to  reach 
any  criminal  personally,  but  "To  insure  the 
speedy  termination  of  the  rebellion  "  then  pres- 
ent, which  was  a  war,  which  Congress  had  rec- 
ognized as  a  war,  and  which  this  court  has  de- 
cided was  then  a  war.  The  purpose  avowed, 
then,  was  legitimate,  such  as  Congress,  in  the 
situation  of  the  country,  might  constitutionally 
entertain,  and  the  provisions  made  to  carry  out 
the  purpose,  viz. :  confiscation,  were  legitimate, 
unless  applied  to  others  than  enemies.  It  is  ar- 
gued, however,  that  the  enactments  were  for 
the  confiscation  of  property  of  rebels,  designat- 
ed as  such,  and  that  the  law  of  nations  allows 
confiscation  only  of  enemy's  property.  But  the 
argument  overlooks  the  fact  that  the  rebellion 
then  existing  was  a  war.  And,  if  so,  those  en- 
gaged in  it  were  public  enemies.  The  statute 
referred  exclusively  to  the  rebellion  then  in  prog- 
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ress.  Whatever  may  be  true  in  regard  to  a 
rebellion  which  does  not  rise  to  the  magnitude 
of  a  war,  it  must  be  that  when  it  has  become  a 
recognized  war  those  who  are  engaged  in  it  are 
to  be  regarded  as  enemies.  And  they  are  not 
the  less  such  because  they  are  also  rebels.  They 
are  equally  well  designated  as  rebels  or  enemies. 
Regarded  as  dewripiio  persona/rum,  the  words 
"rebels"  and  "enemies/'  in  such  a  state  of 
things,  are  synonymous.  And,  if  this  is  true, 
it  is  evident  the  fitalute,  in  denominating  the 
war  rebellion,  and  the  persons  whose  property 
it  attempts  to  confiscate  rebels,  may,  at  least, 
have  intended  to  speak  of  a  war  ana  of  public 
enemies.  Were  this  all  that  could  be  said  it 
would  be  enough,  for  when  a  statute  will  bear 
two  constructions,  one  of  which  would  be  within 
the  constitutional  power  of  Congress  to  enforce, 
and  the  other  a  transgression  of  the  power,  that 
must  be  adopted  which  is  consistent  with  the 
Constitution.  It  is  always  a  presumption  that 
the  Legislature  acts  within  the  scope  of  its  au- 
thority. But  there  is  much  more  in  this  case. 
It  is  impossible  to  read  the  entire  Act  without 
observing  a  clear  distinction  between  tbe  first 
four  sections,  which  look  to  the  punishment  of 
individual  crime,  and  which  were,  therefore, 
enacted  in  virtue  of  the  sovereign  power,  and 
the  subsequent  sections,  which  have  in  view  a 
state  of  public  war,  and  which  direct  the  seiz- 
ure of  the  property  of  those  who  were  in  fact 
enemies,  for  the  support  of  the  armies  of  the 
country.  The  9th,  10th  and  11th  sections  are, 
in  this  view,  significant.  They  declared  that  all 
slaves  of  persons  engaged  in  rebellion  against 
the  Government  of  the  United  States,  or  who 
should  in  any  way  give  aid  and  comfort  there- 
to, escaping  within  our  lines,  or  captured  from 
such  persons,  or  deserted  by  them,  should  be 
deemed  captives  of  war,  and  forever  free;  that 
escaping  sUves  of  such  owners  should  not  be 
delivered  up.  and  that  no  person  engaged  in 
the  military  or  naval  service  should,  under  any 
pretense  whatever,  surrender  slaves  to  claim- 
ants. The  Act  then  goes  on  to  provide  for  the 
employment  of  persons  of  African  descent  in 
the  suppression  of  the  rebellion.  Can  it  be  that 
all  this  was  municipal  legislation ;  that  it  had 
no  reference  to  the  war  power  of  the  Govern- 
ment; that  it  was  not  an  attempt  to  enforce  bel- 
ligerent rights?  We  do  not  thmk  so.  We  are 
not  to  strain  the  construction  of  an  Act  of  Con- 
gress in  order  to  hold  it  unconstitutional. 

It  has  been  argued,  however,  that  the  pro- 
visions of  the  Act  for  confiscation  are  not  con- 
fined in  their  operation  to  the  property  of  ene- 
mies, but  that  they  are  applicable  to  the  prop- 
erty of  persons  not  enemies  within  the  laws  of 
nations.  If  by  this  is  meant  that  they  direct 
the  seizure  and  confiscation  of  property  not 
confiscable  under  the  laws  of  war,  we  cannot 
yield  it  to  our  assent.  It  may  be  conceded  that 
the  laws  of  war  do  not  Justify  the  seizure  and 
confiscation  of  any  private  property  except  that 
of  enemies.  But  who  are  to  be  regarded  as  ene- 
mies in  a  domestic  or  civil  war?  In  case  of  a 
foreign  war  all  who  are  inhabitants  of  the  ene- 
my's country,  with  rare  exceptions,  are  enemies 
whose  property  is  subject  to  confiscation:  and 
it  seems  to  have  been  taken  for  granted  in  this 
case  that  only  those  who  during  the  war  were 
inhabitants  of  the  Confederate  States  were  lia- 
ble to  have  their  property  confiscated.  Such  a 
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proposition  cannot  be  maintained.  It  is  not 
true,  even  in  case  of  a  foreign  war.  It  Is  ever 
a  presumption  that  inhabitants  of  an  enemy's 
territory  are  enemies,  even  though  they  ore  not 
participants  in  the  war,  though  they  are  sub- 
jects of  neutral  States,  or  even  subjects  or  citi- 
zens of  the  government  prosecuting  the  war 
against  the  State  within  which  they  reside.  But 
even  in  f oreien  wars  persons  may  be  enemies 
who  are  not  inhabitants  of  the  enemy's  terri- 
tory. The  laws  of  nations  nowhere  declare  the 
contrary.  And  it  would  be  strange  if  they  did, 
for  those  not  inhabitants  of  a  foreign  State  may 
be  more  potent  and  dangerous  foes  than  if  they 
were  actually  residents^of  that  State.  By  unit- 
ing themselves  to  the  cause  of  a  foreign  enemy 
they  cast  in  their  lot  with  his,  and  they  cannot 
be  permitted  to  claim  exemptions  which  the 
subjects  of  the  enemy  do  not  possess.  Depriv- 
ing them  of  their  property  Is  a  blow  against 
the  hostile  power  quite  as  effective,  and  tending 
quite  as  directly  to  weaken  the  belligerent  with 
whom  they  act.  as  would  be  confiscating  the 
property  of  a  non-combatant  resident.  Clearly, 
therefore,  those  must  be  considered  as  public 
enemies  and  amenable  to  the  laws  of  war  as 
such,  who,  though  subjects  of  a  State  in  amity 
with  the  United  States,  are  in  the  service  of  a 
State  at  war  with  them,  and  this  not  because 
they  are  inhabitants  of  such  a  State,  but  be- 
cause of  their  hostile  acts  in  the  war.  Even 
under  municipal  law  this  doctrine  is  recog- 
nized. Thus  in  Vaughan'*  case,  2  Salk..  685, 
Lord  Holt  laid  down  the  doctrines:  "If  the 
States  (Dutch)  be  in  alliance,  and  the  French 
at  war  with  us,  and  certain  Dutchmen  turn 
rebels  to  the  States,  and  fight  under  the  com- 
mand of  the  French  Kins,  they  are  enemies  to 
us,  for  the  French  subjection  makes  them 
French  subjects  in  respect  of  all  nations  but 
their  own."  So,  "If  an  Englishman  assist  the 
French,  and  fight  against  the  King  of  Spain, 
our  ally,  this  is  an  adherence  to  the  Kinir's  ene- 
mies." 

Still  less  is  it  true  that  the  laws  of  nations 
have  defined  who,  in  the  case  of  a  civil  war^ 
are  to  be  regarded  and  may  be  treated  as  ene- 
mies. Clearly,  however,  those  must  be  consid- 
ered such  who,  though  subjects  or  citizens  of 
the  lawful  government,  are  residents  of  the 
territory  under  the  power  or  control  of  the 
party  resisting  that  government.  Thus  much 
may  be  gathered  from  the  Priee  Ckue».  And 
why  are  not  all  who  act  with  that  party? 
Have  they  not  voluntarily  subjected  themselves 
to  that  party;  identified  themselves  with  it? 
And  is  it  not  as  important  to  take  from  them 
the  sinews  of  war,  their  property,  as  it  is  to 
confiscate  the  property  of  rebel  enemies  resi- 
dent within  the  rebel  territory?  It  is  hanl  to 
conceive  of  any  reason  for  confiscating  the 
property  of  one  class  that  does  not  equally 
Justify  confiscating  the  property  of  the  other. 
We  have  already  said  that  no  recognized  usage 
of  nations  excludes  from  the  category  of  ene- 
mies those  who  act  with  or  aid  or  abet  and 
five  comfort  to  enemies,  whether  foreign  or 
omesUc,  though  they  may  not  be  residents  of 
enemy's  territory.  It  is  not  without  weight, 
that  when  the  Constitution  was  formed  ita 
framers  had  fresh  in  view  what  had  been  done 
during  the  Revolutionary  War.  Similar  st&t- 
utes  for  the  confiscation  of  property  of  dcMoee^ 
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tic  enemies,  of  those  who  adhered  to  the  Brit- 
ish Government,  though  not  residents  of  Great 
Britain,  were  enacted  in  many  of  the  States, 
and  they  have  been  Judicially  determined  to 
have  been  justified  by  the  laws  of  war.  They 
show  what  was  then  understood  to  be  confis- 
cable property,  and  who  were  public  enemies. 
At  least  they  show  the  general  understanding 
that  aiders  and  abettors  of  the  public  enemy 
were  themselves  enemies,  and  hence  that  their 
property  might  lawfully  be  confiscated.  It  was 
witfrthese  facts  fresh  in  memory,  and  with  a  full 
knowledge  that  such  legislation  had  been  com- 
mon, almost  universal  that  the  Constitution 
was  adopted.  It  did  prohibit  ex  jpost  facto  laws. 
It  did  prohibit  bills  of  attainder.  They  had 
also  been  passed  by  the  States.  But  it  imposed 
no  restriction  upon  the  power  to  prosecute  war 
or  confiscate  enemy's  property.  It  seems  to  be 
a  fair  inference  from  the  omission  that  it  was 
intended  the  Government  should  have  the 
power  of  carrying  on  war  as  it  had  been  car- 
ried on  during  the  Revolution  and,  therefore, 
should  have  the  right  to  confiscate  as  enemy's 
property,  not  only  the  property  of  foreign  ene- 
mies, but  also  thai  of  domestic,  and  of  the  aid- 
ers, abettors  and  comforters  of  a  public  ene- 
my. The  framers  of  the  Constitution  guarded 
against  excesses  that  had  existed  during  the 
Revolutionary  struggle.  It  is  incredible  that 
if  such  confiscations  had  not  been  contemplat- 
ed as  possible  and  legitimate,  they  would  not 
have  been  expressly  prohibit^,  or  at  least  re- 
stricted. We  are,  therefore,  of  opinion  that 
neither  the  Act  of  1861  nor  that  of  1862  is  in- 
valid, because  other  property  than  that  of  pub- 
lic enemies  is  directed  to  be  confiscated.  We 
do  not  understand  the  Acts,  or  either  of  them, 
to  be  applicable  to  any  other  than  the  property 
of  enemies.  All  the  classes  of  persons  de- 
scribed in  the  6th  and  6th  sections  of  the  Act 
of  lb62  were  enemies  within  the  laws  and 
usages  of  war. 

It  is  further  objected  on  behalf  of  the  plaint- 
iff in  error,  that  under  the  Statute  of  1862  the 
property  of  all  enemies  was  not  made  liable  to 
confiscation.  From  this  it  is  inferred,  that 
whether  persons  were  within  the  law  or  not  de- 
pended not  on  their  being  enemies,  but  on  cer- 
tain overt  criminal  acts  described  and  defined 
bv  the  law.  The  fact  asserted,  namely:  that 
all  enemies  were  not  within  the  purview  of  the 
enactment  we  may  admit,  but  we  dissent  from 
tiie  inference.  Plainly,  it  was  competent  for 
Ccmgress  to  determine  how  far  it  Would  exert 
belligerent  rights,  and  it  is  quite  too  large  a  de- 
duction from  the  fact  that  the  property  only  of 
certain  classes  of  enemies  was  airected  to  be 
eoDflscated,  that  it  was  not  intended  to  confis- 
cate the  property  of  enemies  at  all.  If  it  be 
true  that  all  Uie  persons  described  in  the  5th, 
6th  and  7th  sections  were  enemies,  as  we  have 
endeavored  to  show  they  were,  it  cannot  matter 
by  what  name  they  were  called,  or  how  they 
were  described.  The  express  declaration  of  the 
7th  section  was  that  their  property  should 
be  condemned  "as  enemies'  propertv,"  and 
become  the  property  of  the  United  States, 
to  be  disposed  of  as  the  court  should  decree, 
the  proceeds  being  paid  into  the  Treasury  for 
the  purposes  described,  to  wit:  the  support  of 
the  army.  It  was,  therefore,  as  enemies'  prop- 
erty, ana  not  as  that  of  offenders  against  munic- 
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ipal  law,  that  the  statue  directed  its  confisca- 
tion. 

Upon  the  whole,  then,  we  are  of  opinion  the 
Confiscation  Acts  are  not  unconstitutional,  and 
we  discover  no  error  in  the  proceedings  in  this 
case. 

Decree  affirmed. 

Mr,  Jwaiee  Field,  dissenting. 

I  am  unable  to  agree  with  the  majority  of  the 
court  in  the  judgment  just  rendered  in  this  case', 
and  will  state,  with  as  much  brevity  as  possible, 
the  grounds  of  mv  disagreement 

The  case  was  brought  for  the  forfeiture  of 
personal  property  belonging  to  the  appellant, 
and  is  founded  upon  what  is  tertned  the  Con- 
fiscation Act  of  July  17th,  1862.  There  is,  it 
is  true,  a  count  in  the  libel  upon  the  Act  of 
August  6th.  1861,  but  no  reliance  has  been  placed 
upon  it  to  support  the  forfeiture.  The  case  has 
proceeded  upon  the  theory  that  the  stock,  al- 
leged to  have  been  seized  by  the  Marshd,  was 
in  Michigan,  and  had  been  there  since  it  was 
issued,  a  period  anterior  to  the  rebellion  and,  of 
course,  to  the  passage  of  the  Act  in  question,  a 
position  inconsistent  with  any  claim  that  the 
property  had  been  subseauently  purchased  to 
be  used,  or  had  been  used,  in  aiaini?,  abetting 
or  promoting  the  rebellion.  No  further  atten- 
tion will,  therefore,  be  given  to  that  Act. 

I  shall  direct  my  attention,  in  the  first  place, 
to  the  validity  of  the  legislation  embodied  in 
the  Act  of  July  17th,  1862,and  then,  assuming, 
that  legislation  to  be  valid  and  in  accordance 
with  the  Constitution,  shall  consider  whether 
the  proceedings  in  the  case  are  in  conformity 
with  its  reouirements. 

The  authoritv  for  the  legislation  in  question 
must  be  found  in  what  are  termed  the  war 
powers  of  the  (Government;  which,  so  far  as 
they  touch  upon  the  present  subjects  of  inquiry, 
are  the  power  to  declare  war,  to  suppress  insur- 
rection, and  to  make  rules  concerning  captures 
on  land  and  water;  or.  in  what  is  termed  the 
municipal  power  of  the  Government  to  legislate 
for  the  punishment  of  offenses  against  the 
United  States. 

It  has  been  held,  that  when  the  late  rebellion 
assumed  the  proportions  of  a  territorial  civil 
war,  the  inhabitants  of  the  Confederate  States, 
and  the  inhabitants  of  the  loyal  States,  beoune 
reciprocally  enemies  to  each  other,  and  that  the 
inhabitants  of  the  Confederate  States  engaged 
in  the  rebellion,  or  giving  aid  and  comK)rt 
thereto,  were  at  the  same  time  amenable  to  the 
municipal  law  as  rebels.  The  correctness  of 
this  determination  is  not  disputed.  The  ques- 
tion is,  not  as  to  the  right  of  the  United  States 
to  adopt  either  course  ^gainst  the  inhabitants  of 
the  Confederate  States  engaged  id  the  rebellion : 
that  is,  the  right  to  treat  them  as  public  ene- 
mies, and  to  apply  to  them  all  the  harsh  meas- 
ures justified  by  the  rules  of  war;  or  the  right 
jo  prosecute  them  in  the  ordinary  modes  of 
criminal  procedure  for  the  punishment  of 
treason ;  but  what  course  has  Congress,  by  its 
legislation,  authorized?  For  it  is  evident  that 
legislation  founded  upon  the  war  powers  of  the 
Government,  and  directed  against  the  public 
enemies  of  the  United  States,  is  subject  to  dif- 
ferent considerations  and  limitations  from  those 
api)licab1e  to  legislation  founded  upon  the  mu- 
mcipal  power  of  the  Government  and  directed 
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ajcainflt  crimiDals.  Log;i8lation  in  the  former 
case  is  subject  to  no  iimilations,  except  such  as 
are  imposed  by  the  law  of  nations  in  the  con- 
duct of  war.  Legislation  in  the  latter  case  is 
subject  to  all  the  limitations  prescribed  by  the 
Constitution  for  the  protection  of  the  citizen 
against  hasty  and  indiscriminate  accusation, 
and  which  insure  tohim.when  accused,  a  speedy 
and  public  trial  by  a  jury  of  his  peers. 

The  war  powers  of  the  Qovernment  have  no 
express  limitation  in  the  Constitution,  and  the 
only  limitation  to  which  their  exercise  is  subject 
is  the  law  of  nations.  That  limitation  neces- 
sarily exists.  When  the  United  States  became 
an  independent  nation,  they  became,  to  use  the 
language  of  Chancellor  Kent,  **  subject  to  that 
system  of  rules  which  reason,  morality  and 
custom  had  established  among  the  civilized 
nations  of  £urope  as  their  public  law."  1  Kent, 
Com.,  1.  And  it  is  in  the  light  of  that  law 
that  the  war  powers  of  the  Government 
must  be  considered.  The  power  to  prosecute 
war  granted  by  the  Constitution,  as  is  well 
said  by  counsel,  is  a  power  to  prosecute  war 
according  to  the  law  of  nations,  and  not  in 
violation  of  that  law.  The  power  to  make 
rules  concerning  captures  on  land  and  water 
is  a  power  to  make  such  rules  as  Congress  may 
prescribe,  subject  to  the  condition  that  they  are 
within  the  law  of  nations.  There  is  a  limit  to 
the  means  of  destruction  which  the  Government, 
in  the  prosecution  of  war,  may  use,  and  there 
is  a  limit  to  the  subjects  of  capture  and  confis- 
cation, which  Government  may  authorize,  im- 
posed by  the  law  of  nations,  and  is  no  less  bind- 
ing upon  Congress  than  if  the  limitation  were 
written  in  the  Constitution.*  The  plain  reason 
of  this  is,  that  the  rules  and  limitations  pre- 
scribed by  that  law  were  in  the  contemplation 
of  the  parties  who  framed  and  the  people  who 
adopted  the  Constitution. 

Whatever  any  independent  civilized  nation 
may  do  in  the  prosecution  of  war,  according  to 
the  law  of  nations.  Congress,  under  the  Consti- 
tution, may  authorize  to  be  done,  and  nothing 
more. 

Now,  in  Brown  v.  U,  S.,S  Cranch,  122,  Mr. 
Chief  Jwtiee  Marshall,  in  delivering  the  opin 
ion  of  the  court,  said  that  it  was  conceded  that 
"  war  gives  to  the  sovereign  full  right  to  take 
the  persons  and  confiscate  the  property  of  the 
enemy  wherever  found,"  and  addeid  that  "  the 
mitigations  of  this  rigid  rule,  which  the  hu 
mane  and  wise  policy  of  modem  times  has  in 
troduced  into  practice,  will  more  or  less  affect 
the  exercise  of  this  right,  but  cannot  impair  the 
right  itself.  That  remains  undiminished,  and 
when  the  sovereign  authority  shall  choose  to 
bring  it  into  operation,  the  Judicial  Department 
must  give  effect  to  its  will."  The  question  pre- 
sented for  consideration  in  that  case  was: 
whether  enemy's  property,  found  on  land  at  the 
commencement  of  hoetilities  with  Great  Brit- 
ain in  1812,  could  be  seized  and  condemned  as 
a  necessary  consequence  of  the  declaration  of 
war;  and  the  decision  of  the  court  was  that  it 


could  not  be  condemned  without  an  Act  of 
Congress  authorizing  its  confiscation.  The 
language  of  the  eminent  Chief  Justice  is,  per- 
haps, subject  to  some  qualification,  if  it  was  in- 
tended to  state  as  a  rule  of  public  law  that  all 
property  of  the  enemy,  whether  on  land  or  water, 
was  subject  to  confiscation.  Mr.  Wheaton,  who 
is  authority  on  all  questions  of  public  law,  says 
that  by  the  modern  usage  of  nations,  which  bias 
acquired  the  force  of  law,  *'  private  property 
on  land  is  exempt  from  confiscation,  with  the 
exception  of  such  as  may  become  booty  iit  spe- 
cial cases, when  taken  from  enemies  in  the  field 
or  in  besieeed  towns,  and  of  military  contribu- 
tions levied  upon  the  inhabitants  of  the  hostile 
territory,"  and  that  "this  exemption  extends 
even  to  the  case  of  an  absolute  and  unqualified 
conquest  of  the  enemv's  countrv. "  Lawrences' 
ed.  Law  of  Nat.,  p.  596.  And  Sir.  ChirfJtit*ttce 
Marshall,  in  the  subsequent  case  of  U.  8.  ▼. 
P^cheman,  7  Pet.,  86,  observed  that  it  was 
unusual,  even  in  cases  of  conquest,  for  the 
conqueror  to  do  more  than  to  displace  the  sov- 
ereign and  assume  dominion  over  tJ^e  country, 
and  that  "  the  modern  usage  of  nations,  which 
has  become  law,  would  be  violated;  that  sense 
of  justice  and  right,  which  is  acknowledged 
and  felt  by  the  whole  civilized  world,  would  be 
outraged  if  private  property  should  be  gener- 
ally confiscated,  and  private  rights  annull^." 

cut  assuming  the  severe  rule  laid  down  by 
the  Chief  Justice  to  be  the  true  rule,  it  applies 
only  to  the  property  of  enemies,  and  by  ene- 
mies is  meant  permanent  inhabitants  of  the  en- 
emy's country.  It  is  their  property  alone  which, 
is  the  subject  of  seizure  and  confiscation  by  au- 
thority of  Congress,  legislating  under  the  war 
powers.  Their  property  is  liable,  not  by  rea- 
son of  any  hostile  disposition  manifested  by 
them  or  hostile  acts  committed,  or  any  viola> 
tions  of  the  laws  of  the  United  ^)tate8, but  solely 
from  the  fact  that  they  are  inhabitants  of  the 
hostile  country  and  thus,  in  law,  are  enemies. 

If  we  turn  now  to  the  Act  of  July  17,  1862, 
we  find  that  its  provisions  are  not  directed 
against  enemies  at  all^  but  against  persons  who 
have  committed  certain  overt  acts  of  treason. 
It  does  not  purport  in  any  part  of  it  to  deal 
with  enemies.  It  declares  in  its  title  that  its 
object  is  "  To  suppress  insurrection,  to  punish 
treason  and  rebellion,  to  seize  and  confiscate 
the  property  of  rebels,  and  for  other  purposes." 
The  other  purposes  relate  principally  to  slaves, 
their  employment  or  colonization,  and  the 
power  of  the  President  to  proclaim  amnesty 
and  pardon.  They  have  no  bearing  upon  the 
questions  under  consideration,  and  need  not  lie 
further  noticed.  The  1st  section  of  the  Act 
prescribes  the  punishment  for  treason  there- 
after committed.  It  punishes  it  with  death,  or. 
in  the  discretion  of  the  court,  with  imprison- 
ment for  not  less  than  five  years  and  a  fine  of 
not  less  than  $10,000;  and  it  provides  that 
the  slaves  of  the  party  adjudged^uilty,  if  any 
he  liave,  shall  be  declared  free,  llie  2d  sectioii 
provides  for  the  punishment  of  the  offense  of 


1.— Thus  it  is  forbidden  by  the  law  of  nations  to 
use  poisoned  weapons,  or  to  poison  wells,  springrs, 
waters,  or  any  kind  of  food  intended  for  the  enenir. 
"Any  state  or  g:eneral  "  says  Halleok  *^ho  should 
resort  to  such  means  would  be  regarded  as  an  en- 
emy to  the  human  race,  and  excluded  from  civiJ- 
Izea  society.**  So,  also,  it  is  forbidden  to  encourafire 
the  assassination  of  an  enemy  or  his  grenerals  or 
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leaders,  or  to  put  to  death  prisoners  of  war,  except 
in  case  of  absolute  necessity ;  or  to  make  slaves  of 
them  or  to  sell  them  into  slavery ;  or  to  take  the 
lives  of  the  affed,  disabled  and  inflrm,or  to  maltreat 
their  persons.  The  United  States  are  not  freed  from 
these  prohibitions  because  they  are  not  inserted  ixx 
the  Constitution.  Halleok's  Intr.  Law,  chaps.  XVI. 
and  XVIII. 
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inciting,  setting  on  foot  or  engaging  in  any  re- 
beliion  or  insurrection  against  tlie  autliority  of 
the  United  States  or  the  laws  thereof,  or  en- 
gaging in  or  giving  aid  and  comfort  to  the  re 
beliion  then  existing.  The  8d  section  declares 
that  parties  giiilty  of  either  of  the  offenses  thus 
described  s£ill  be  forever  incapable  and  dis* 
gualifled  to  hold  any  office  under  the  United 
blates.  The  4th  section  provides  that  the  Act 
shall  not  affect  the  prosecution,  conviction  or 
punishment  of  persons  guilty  of  treason  before 
the  passage  of  the  Act,  unless  such  persons  are 
convicted  under  the  Act  itself. 

Then  follow  the  clauses  which  provide  for 
the  seizure  and  confiscation  of  the  property  of 
certain  classes  of  persons*  who  may  thereafter 
be  guilty  of  certain  overt  acts  of  treason.  They 
contain  no  directions  whatever  for  the  seizure 
of  the  property  of  enemies,  but  only  of  persons 
who  may  thereafter  violate  the  provisions  of  the 
Act  Among  the  classes  designated  are  Included 
persons  who  may  thereafter  hold  any  agency 
under  the  Confederate  States  or  under  any  State 
composing  the  Ck)nfederacy,and  persons  owning 
property  in  any  loyal  State  or  Territory  of  the 
United  States  or  District  of  Columbia,  who 
shall  thereafter  assist  and  give  aid  and  comfort 
to  the  rebellion;  persons  who  mav  or  may  not 
be  enemies  in  the  sense  in  which  the  term  is 
used  in  the  law  of  nations;  that  is,  permanent 
innabitants  of  the  enemy's  country.  So  through 
all  the  provisions  of  the  Act,  there  is  not  a  sin- 
gle clause  which  indicate^,  in  the  slightest  de- 
gree, tliat  it  was  against  pubhc  enemies  its  pro- 
visions were  directed.  They  are  applicable  to  all 
persons  who  may  do  certain  acts,  whether  they 
be  enemies  or  not  within  the  meaning  of  the 
law  of  nations. 

The  only  place  in  the  Act  where  the  word 
"enemies'^is  used,is  in  the  clause  which  provides 
that  if  it  be  found  by  the  courts,  before  which 
proceedings  are  instituted,  that  the  property 
seized  belonged  to  a  person  engaged  in  the  re- 
bellion or  who  had  given  aid  or  comfort  there- 
to, it  should  be  condemned  as  enemies'  prop 
erty ;  that  is,  should  be  condemned  in  the  same 
Doanner  as  if  it  were  enemies'  property.  This 
clause  does  not  provide  that  the  property  shall 
be  condemned  if  found  to  be  enemies'  property, 
but  that,  when  condemned,  it  shall  be  with  the 
like  effect  as  thouj^h  it  were  such  property. 

It  would  seem  clear,  therefore,  that  the  pro- 
visions of  the  Act  were  not  passed  in  the  exer- 
cise of  the  war  powers  of  the  Government,  but 
in  the  exercise  of  the  municipal  power  of  the 
(Government  to  legislate  for  the  punishment  of 
offenses  against  the  United  States.  It  is  the 
property  of  persons  guiltv  of  certain  acts,  wher- 
ever they  may  reside,  in  loyal  or  disloyd  States, 
which  the  statute  directs  to  be  seized  and  con- 
fiscated. It  is  also  for  acts  committed  after  the 
passage  of  the  statute,  except  in  one  particular, 
corrected  by  the  Joint  Rew^lution  of  the  two 
houses,  that  the  forfeiture  is  to  bo  declared.  If 
it  had  been  the  intention  of  the  statute  to  con- 
fiscate the  property  of  enemies,  its  prospective 
character  would  have  been  entirely  unneces- 
sary, for  whenever  public  war  exists  the  right 
to  order  the  confiscation  of  enemies'  property, 
according  to  Mr.  Chief  Justice  Marshall,  exists 
with  Congress. 

That  the  legislation  in  question  was  directed, 
not  against  enemies,  but  against  persons  who 
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might  be  guilty  of  certain  designated  public 
offenses,  and  that  the  forfeiture  ordered  was  in- 
tended as  a  punishment  for  the  offenses,  is 
made  further  evident  by  what  followed  the  pas- 
sage of  the  Act  of  Congress.  After  the  bill  was 
sent  to  the  President  it  was  ascertained  that  he 
was  of  opinion  that  it  was  unconstitutional  in 
some  of  its  features,  and  that  he  intended  to 
veto  it.  His  objections  were  that  the  restric- 
tion of  the  Constitution  concerning  forfeitures 
not  extending  beyond  the  life  of  the  offender 
had  been  disregarded.  To  meet  this  objection, 
which  had  been  communicated  to  memoers  of 
the  House  of  Representatives,  where  Uie  bill 
originated,  a  Joint  Resolution  explanatory  of  the 
Act  was  passed  by  the  House  and  seat  to  the 
Senate.  That  body,  being  informed  of  the  ob- 
iections  of  the  President,  concurred  in  the  Joint 
Resolution.  It  was  then  sent  to  the-President 
and  was  received  by  him  before  the  expiration 
of  the  ten  days  allowed  him  for  the  considera- 
tion of  the  original  bill.  He  returned  the  bill 
and  Resolution  toother  to  the  House,  where 
they  originated,  with  a  message,  in  which  he 
stated  that,  considermg  the  Act  and  the  Resolu- 
tion explanatory  of  the  Act,  as  being  substan- 
tially one,  he  had  approved  and  signed  both. 
Ttiat  Joint  Resolution  declares  that  the  provis- 
ions of  the  third  clause  of  the  6th  section  of  the 
Act  shall  be  so  construed  as  not  to  apply  to 
any  act  or  acts  done  prior  to  its  passage,  *'  nor 
shall  any  punishment  or  proceedings  under  said 
Act  be  so  construed  as  to  work  a  forfeiture  of 
the  real  estate  of  the  offender  beyond  his  nat- 
ural life." 

The  terms  here  used,  "  forfeiture  "  of  the  es- 
tate of  the  '*  offender,"  have  no  application  to 
the  confiscation  of  enemies'  propertv  under  the 
law  of  nations.  They  are,  as  justly  observed 
by  counsel,  strictly  and  exclusively  applicable 
to  punishment  for  crime.  It  was  to  meet  the 
constitutional  requirement  that  the  punishment 
by  forfeiture  should  not  extend  beyond  the  life 
of  the  offender  that  the  Joint  Resolution  was 
passed.  The  President  said  to  Congress:  the 
Act  is  penal,  and  does  not  conform  to  the  re- 
quirement of  the  Constitution  in  the  extent  of 
punishment  which  it  authorizes,  and  I  cannot, 
therefore,  sign  it.  Congress  accepts  his  inter- 
pretation, and  by  its  Joint  Resolution  directs  a 
construction  of  the  Act  in  accordance  with  his 
views.  And  this  construction,  thus  directed,  is 
decisive,  as  it  appears  to  me.  of  the  character 
of  the  Act.  Indeed,  it  is  difficult  to  conceive  of 
any  reason  for  the  limitation  of  the  forfeiture 
of  an  estate  to  the  life  of  the  owner,  if  such  for- 
feiture was  intended  to  apply  only  to  the  prop- 
erty of  public  enemies.  Bigelmo  v.  Ibrretft,  9 
Wall,  860  [76  U.  8.,  XIX.,  700];  and  Mc- 
Veigh V.  U.  S.  [ante,  80J. 

The  inquiry,  then,  arises,  whether  proceed- 
ings in  rem  for  the  confiscation  of  the  property 
of  parties  charged  to  be  guilty  of  certain  overt 
acts  of  treason,  can  be  maintained  without  their 
previous  conviction  for  the  alleged  offenses. 
Such  proceedings,  according  to  Mr,  Chief  Jus- 
tice Marshall,  may  be  had  for  the  condemnation 
of  enemies'  property  when  authorized  by  Con- 
gress. Tbe  proceedings  in  such  cases  are  merely 
to  authenticate  the  fact  upon  which,  under  tbe 
law  of  nations,  the  confiscation  follows.  But 
here  the  inquiry  is,  whether,  upon  the  assump- 
tion that  a  party  is  guilty  of  a  particular  public 
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•ottenae,  his  property  may  be  seized,  and  upon 
^roof  of  hia  guilt,  or  its  assumption,  upon  bis 
failure  to  appear  upon  publication  of  citation, 
t!ondemnation  may  be  decreed.  The  inquiry 
Is  prompted  from  the  supposed  analogy  of  these 
oases  to  proceedings  in  rem  for  the  confiscation 
of  property  for  offenses  against  the  revenue 
laws, or  the  laws  for  Uie  suppression  of  the  slave 
trade.  But  in  these  cases,  and  in  all  cases 
where  proceedings  in  rem  sre  authorized  for 
a  disregard  of  some  municipal  or  public  law, 
the  offense  constituting  the  ground  of  condem- 
nation inheres,  as  it  were,  in  the  thing  itself. 
The  thins  is  the  instrument  of  wrong,  and  is 
forfeited  by  reason  of  the  unlawful  use  made 
of  it,  or  the  unlawful  condition  in  which  it  Ib 
placed.  And  generallv  the  thing,  thus  subject 
to  seizure,  itself  furnishes  the  evidence  for  its 
own  condemnation.  Thus,  goods  found  smug- 
gled, not  having  been  subject^  to  the  inspection 
of  the  ofiScers  of  the  customs,  or  paid  the  duties 
levied  bv  law,  prove  of  themselves  nearly  all 
that  is  desired  to  establish  the  right  of  the  Gov- 
ernment to  demand  their  confiscation.  A  ship 
entering  the  mouth  of  a  blockaded  port  f ur- 
nishes,  oy  its  position,  evidence  of  its  intention 
to  break  the  blockade,  and  the  decree  of  con- 
demnation follows.  A  ship  captured  whilst  en- 
gaged in  the  slave  trade  furnishes,  in  the  use  to 
which  it  was  subjected,  the  material  fact  to  be 
established  for  its  forfeiture.  In  all  these  cases 
the  proceeding  is  against  the  offending  thing. 
And  it  is  true  that  in  these  cases  criminal  pro- 
ceedings will  also  lie  against  the  smuggler,  or 
slave  trader,  if  arrested,  and  that  the  proceed- 
ings in  rem  are  wholly  independent  of  and  un- 
affected by  the  criminal  proceedings  against 
the  person.  But  in  the  two  cases  the  proof  is 
entirely  different.  In  the  one  case,  there  must 
be  proof  that  the  thing  proceeded  against  was 
subjected  to  some  unlawful  use,  or  was  found 
in  some  unlawful  condition.  In  the  other  case 
the  personal  guilt  of  the  party  must  be  estab- 
lished,and  when  condemnation  is  founded  upon 
such  guilt,  it  must  be  preceded  by  due  convic- 
tion of  the  offender,  according  to  the  forms  pre- 
scribed by  the  Constitution.  **  Confiscations 
of  property,"  says  Mr.  Justice  Sprague  in  The 
Amy  Warwick,  2Spra^e,  150,  "  not  for  any 
use  that  has  been  made  of  it,  which  go  not 
against  an  offending  thing,  but  are  inflicted  for 
the  personal* delinquency  of  the  owner,are  puni- 
tive, and  punishment  should  be  inflicted  only 
upon  due  conviction  of  personal  guilt." 

If  we  examine  the  cases  found  in  the  reports, 
where  proceedings  in  rem  have  been  sustained, 
we  shall  flnd  the  distinction  here  stated  con- 
stantly observed.  Indeed,  were  this  not  so, and 
proceedings  in  rem  for  the  conflscation  of  prop- 
erty could  be  sustained,  without  any  reference 
to  the  uses  to  which  the  property  is  applied,  or 
the  condition  in  which  it  is  found,  but  whilst, 
so  to  speak,  it  is  innocent  and  passive,  and  re- 
moved at  a  distance  from  the  owner  and  the 
sphere  of  his  action,  on  the  ground  of  the  per- 
sonal guilt  of  the  owner,  all  the  safeguards  pro- 
vided by  the  Constitution  for  the  protection  of 
the  citizen  against  punishment,  without  pre 
vious  trial  and  conviction,  and  after  being  con- 
fronted by  the  witnesses  against  him,  would  be 
broken  down  and  swept  away. 

There  is  no  difference  in  the  relation  between 
the  owner  and  his  property  and  the  Gk)vern- 
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ment,  when  the  owner  is  guilty  of  treason  and 
when  he  is  guilty  of  any  other  public  offense.  The 
same  reason  which  would  sustain  the  audiority 
of  theGk)vemment  to  confiscate  the  property  of 
a  traitor  would  justify  the  confiscation  of  his 
property  when  guilty  of  any  other  offense.  And 
it  would  sound  strange  to  modem  ears  to  hear 
that  proceedings  in  rem  to  confiscate  the  prof^ 
erty  of  the  burglar,  the  highwayman  or  the 
murderer,  were  authorized,  not  as  a  consequence 
of  their  conviction  upon  regular  criminal  pro- 
ceedings, but  without  such  conviction,  upon  ex 
parte  proof  of  their  guilt,  or  upon  the  assump- 
tion of  their  guilt  from  their  failure  to  appear 
to  a  citation,  published  in  the  vicinage  of  the 
property,  or  posted  upon  the  doors  of  the  ad- 
ioining  court-house,  and  which  they  may  never 
have  seen.  It  seems  to  me  that  the  reasoning 
which  upholds  the  proceedings  in  this  case. 
works  a  complete  revolution  in  our  criminal  Ju- 
risprudence, and  establishes  the  doctrine  that 
proceedings  for  the  punishment  of  crime  against 
the  person  of  the  offender  may  be  disregarded, 
and  proceedings  for  such  punishment  m  taken 
against  his  property  alone;  or  that  proceedhoga 
may  be  taken  at  the  same  time  both  against  the 
person  and  the  property,  and  thus  a  double 
punishment  for  the  same  offense  be  infiicted. 

For  these  reasons  I  am  of  opinion  than  the 
legislation  upon  which  it  is  sought  to  uphold 
the  judgment  in  this  case,  is  not  warranted  by 
the  Constitution. 

I  proceed  to  consider  whether,  if  that  legta- 
lation  be  valid  and  constitutional,  the  proceed- 
ings in  the  case  are  in  conformity  with  its  re- 
quirements. 

The  Act  of  Congress  requires  the  seizure  of 
the  property,  the  forfeiture  of  which  is  sought, 
to  be  made  under  directions  of  the  President. 
This  seizure  is  preliminary  to  the  commence- 
ment of  proceeaings  for  the  condemnation  of 
the  property.  *  'After  the  same  shall  have  been 
seized,  says  the  statute,  such  proceedings  shall 
be  instituted.  This  preliminary  executive  seiz- 
ure is  essential  to  authorize  the  filing  of  a  libel 
of  information,  and  in  that  sense  it  is  essential 
to  give  the  court  jurisdiction  to  proceed ;  but  it 
does  not  of  itself  vest  in  the  court.  Jurisdiction 
over  the  property.  The  President  could  dis- 
charge the  property  from  the  seizure  without 
the  permission  of  the  court  or  invoking  its  ac- 
tion. The  mere  fact  that  the  Marshal  is  em- 
ployed as  the  agent  in  making  the  seizure  does 
not  alter  the  case.  He  does  not  then  act  as  an 
officer  of  the  court  under  its  process.  Any 
other  person  might  be  selected  by  the  President 
as  his  agent.  In  cases  under  the  revenue  laws 
the  seizure  is  often  made  by  the  collector  or 
some  officer  other  than  the  Marshal,  and  the 
same  Uiing  might  be  done  here.  The  prelimi- 
nary seizure,  if  the  property  be  movable,  onlv 
determines  the  court  in  which  Judicial  proceea- 
ings  shall  be  instituted.  To  give  the  court  con- 
trol over  the  property  something  more  is  essen- 
tial. The  property  must  be  brought  into  the 
custody  of  the  court,  and  this  can  only  be  done 
under  the  process  of  the  court.  The  very  the- 
ory upon  which  all  proceedings  in  rem  are  sus- 
tainea  is,  that  Jurisdiction  of  the  court  is  ac- 
quired by  taking  the  res  into  its  custody.  It  is 
the  seizure  under  judicial  process;  judicial  seiz- 
ure, as  distinguished  from  any  preliminary  seiz- 
ure in  any  omer  way,  which  gives  the  jurisdic. 
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tion,  and  nothing  else  e^er  has  been  held  to  con- 
fer jurlediction  m  this  class  of  cases. 

Now,  in  the  case  before  us,  there  was  not.  in 
my  judgment,  any  preliminary  seizure  of  the 
property  made  by  order  of  the  Executive  or 
through  his  ofiQcers  or  agents,  or  any  subsequent 
.  seizure  under  Judicial  process.  The  proceeding 
was  instituted  for  the  forfeiture  of  200  shares  of 
the  common  stock  of  the  Michigan  Southern 
and  Northern  Indiana  Raihroad  (x>mpany,  and 
843  shares  of  the  Detroit,  Monroe  and  Toledo 
Railroad  Company,  and  the  pretense  of  seizure 
•consisted  in  a  notice  given  by  the  Bfarshal,  pre- 
vious to  the  suit,  to  the  vice-president  of  the 
first  company  and  the  president  of  the  sec- 
ond company  that  he  had  seized  the  stock  in 
question.  The  Marshal  returned  that  he  made 
the  alleged  seizure  by  giving  notice  in  this  way. 
Neither  the  president  of  one  company  nor  the 
vioepresident-  of  the  other  company  were  in 
3>o68e8sion  of  the  stock ;  nor  were  they  the  agents 
of  the  owner;  nor  was  any  possession  ever  taken 
of  the  property  by  the  Marshal,  unless  such  no- 
tice had  the  power  of  transmitting  the  posses- 
sion to  him.  To  constitute  a  valid  seizure  of 
property  as  a  basis  for  a  proceeding  in  rem,  the 
party  previously  in  possession  must  be  dispos- 
.sessed  and  unable  any  longer  to  exercise  domin- 
ion over  the  property,  and  such  dominion  must 
be  transferred  to  the  officer  making  the  seizure. 
No  other  seizure  than  this  will  sustain  proceed- 
ings in  rem,  accordinfl^  to  the  established  doc- 
trine in  admiralty  ana  revenue  cases,  unless  a 
-different  mode  of  seizure  is  specially  prescribed 
by  statute.  No  other  mode  would  conserve  the 
principle  of  notice  to  the  party  whose  property 
was  to  be  affected,  which  is  essential  to  the 
validity  of  all  Judicial  proceedings.  "It  is  a 
principle  of  natural  Justice,  of  universal  obliga- 
tion "  says  GMrf  Justice  Marshall  "  that  before 
the  rights  of  an  individual  be  bound  by  Judicial 
sentence,  he  shall  have  notice,  either  actual  or 
implied ,  of  the  proceedings  against  him.  Where 
these  proceedings  are  against  the  person,  notice 
is  served  personally  or  by  publication;  where 
they  are  in  rem,  notice  is  served  upon  the  thing 
itself.  This  is  necessary  notice  to  all  those  who 
have  an3r  interest  in  the  thing,  and  is  ressonable 
because  it  is  necessary  and  Mcause  it  is  the  part 
of  common  prudence  for  all  those  who  have 
any  interest  in  it  to  guard  that  interest  by  per- 
.aoDB  who  are  in  a  situation  to  protect  it.  The 
Mary,  9  Oranch,  144. 

The  doctrine  that  notice  to  the  owner  is  given 
by  seizure  of  the  thing,  rests  upon  the  presump- 
tion that  the  owners  of  property  retain  posses- 
sion of  it  themselves,  or  place  it  in  the  care  and 
management  of  persons  who  will  represent  them 
And  corounicate  to  them  any  proceedings  taken 
against  their  interest  in  relation  to  it.  In  this 
■case  this  doctrine  is  entirely  disregarded.  The 
notice  given  to  the  president  of  one  company 
and  the  vice-president  of  the  other  might,  with 
equal  propriety,  have  been  given  to  any  other 
atrangers  to  the  owner.  How  the  Marshal  could 
get  possession  of  a  thing  which  he  did  not  touch 
nor  handle  nor  control,  by  giving  notice  to  two 
individuals  in  Detroit,  themselves  having  no 
control  or  possession  of  the  property,  passeH  my 
comprehension.  Shares  or  stock  in  companies 
can  only  be  seized  in  virtue  of  statutory  provis- 
ions, which  prescribe  a  mode  of  seizure  equiva- 
lent to  actual  taking  of  possession.      No  such 
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provisions  existed  in  the  law  of  Michigan,  in 
which  State  the  proceedings  were  had.  The 
Attomey-Qeneral,  in  his  instructions  to  the  dis- 
trict attorney  for  carrying  out  the  Act;  directed 
that  stocks  should  be  seized  according  to  the 
methods  prescribed  by  the  state  law.  As  no 
such  methods  were  prescribed  by  the  law  of 
Michigan,  or  especially  prescribed  by  the  court, 
the  case  was  one  for  which  no  provision  was 
made. 

After  the  libel  was  filed  there  was  no  new 
attempt  to  make  any  other  seizure  of  the  prop- 
erty than  the  one  previously  made.  The  proc- 
ess of  the  court  directed  the  Marshal  to  hold 
the  stock  which  he  had  seized,  referring,  evi- 
dently, to  the  preliminary  seizure.  The  Mar- 
shal returned  that  he  had  seized  and  held  the 
property,  referring,  as  I  understand  it,  to  such 
preliminary  seizure. 

But  further,  the  Act  of  Congress  declares  that 
the  proceedings  for  the  condemnation  of  the 
property  seized  shall  conform,  as  nearly  as  may 
be,  to  proceedings  in  admiralty  or  revenue  cases. 
Here  the  proceedings  are  against  property  on 
land  and  they  must,  therefore,  conform,  as 
nearly  as  possible,  to  proceedings  in  revenue 
cases.  Now,  the  Act  of  1799  prescribes  the 
proceedings  in  revenue  cases,  and  provides  that 
after  default  "the  court  shall  proceed  to  hear  and 
determine  the  cause  according  to  law."  t  Stat,  at 
L. .  p.  695,  sec.  89.  And  in  the  case  of  The  U.  8, 
V.  TheLion,\  8prague,400,  Mr.  JiMtictf  Sprague, 
whose  great  learning  Justly  adds  weight  to  his 
opinions,  gave  a  construction  to  this  clause.  A 
default  hM  been  properly  entered,  and  it  was 
contended  by  the  district  attorney  that  condem- 
nation followed  of  necessity,  upon  default,  with- 
out a  hearing,  but  the  learned  Judge,  citing  the 
clause  mentioned,  said :  '  'This  makes  it  impera- 
tive that  there  shall  be  some  hearing  before  a 
decree  of  forfeiture,  but  to  what  extent  must 
depend  upon  the  circumstances  of  the  case. 
The  court  will,  at  leasts  examine  the  allegations 
of  the  libel  to  see  if  they  are  sufficient  in  law, 
and  the  return  of  the  Marshal  and  such  affidavit 
or  affidavits  as  the  district  attorney  shall  sub- 
mit. Where  it  appears  that  the  owners  have 
had  full  notice  of  the  proceedings,  and  ample 
opportunity  to  intervene,  and  have  voluntarily 
declined  to  do  so,  slight  additional  evidence 
will  be  sufficient.  Ind^,  a  willful  omission  by 
the  owners  to  answer  and  thereby  make  disclos- 
ure as  to  material  facts  within  their  knowledg^e, 
might,  of  itself,  satisfy  the  court  that  a  forfeit- 
ture  should  be  decreed.  But  the  court  will  re- 
quire the  prosecutor  to  introduce  full  proof  of  the 
allegations  in  the  libel  whenever  the  circum- 
stances shsll  make  it  reasonable."  It  will  hardly 
be  pretended  that  the  circumstances  in  this  case 
did  not  render  it  reasonable  that  such  full  proof 
should  be  had  and  yot  no  such  proof  was  had. 
The  only  proof  offered  was  a  doubtful  admis- 
sion of  the  claimant,  and  consisted  of  the  ex 
parte  deposition  of  a  single  witness  to  a  con- 
versation which  he  alleged  he  had  had  with  the 
claimant  in  1863  in  Vlrf^inta. 

But  this  is  not  all.  The  Act  of  Congress  of 
1863  further  provides,  in  prescribing  the  pro- 
ceedings to  be  taken,  that  "if"  the  properly 
seized  "  shall  be  found  to  have  belonged  to  a 
person  engaged  in  rebellion,  or  who  has  given 
aid  or  comfort  thereto,  the  same  shall  be  con- 
i  demned. "    Evidently  some  finding  of  the  court 
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18  here  contemplated  upon  presentation  of 
proofs,  and  it  appears  to  me,  was  intended  as 
authority  for  the  subsequent  decree,  as  much  so 
as  the  verdict  of  a  Jury  is  authority  for  the  sub- 
sequent judgment,  and  that  without  such  find- 
ing the  decree  cannot  stand.  The  record  dis- 
closes that  no  such  finding  was  made,  and  that 
no  decree  even  was  enter^,  as  required  by  the 
29th  Admiralty  Rule,  that  the  libel  be  taken  pro 
wnftMo,  so  as  to  justify  the  assumption  that  its 
allegations  were  true. 

As  the  Act  is  highly  penal  in  its  nature,  it 
would  seem  that,  according  to  well  received 
rules,  it  should  be  strictly  construed,  and  a  rigid 
compliance  with  its  provisions  exacted.  But 
the  very  opposite  course  in  the  construction  of 
the  Act  appears  to  have  been  adopted  by  the 
majority  of  the  court. 

1  am  of  opinion  that  the  Judnnent  of  the 
court  below  should  be  reversed.  1  am  author- 
ized to  say  that  Mr,  Justice  Clifford  concurs 
with  me  in  this  opinion. 

Mr,  Justiu  Davis*  dissenting: 

I  concur  in  the  views  taken  by  the  majority 
of  the  court  in  its  opinion  respecting  the  con- 
stitutionality of  the  Acts  of  Congress  under  re- 
view, but  1  dissent  from  the  disposition  which 
is  made  of  the  case,  believing  that  there  are  er- 
rors in  the  record,  entitling  the  plaintiff  in  error 
to  have  the  judgment  of  the  court  below  re- 
versed. This  is  a  proceeding  in  rem,  and  by 
the  course  of  procedure  in  admiralty,  and  reve- 
nue cases,  to  which  it  is  assimilated,  is  con- 
ducted differently  from  suits  at  common  law,  or 
in  equity,  where  there  is  actual  service  of  proc- 
ess on  the  person.  But  all  cases  in  court,  pro- 
ceed on  the  idea  of  notice  to  the  party  whose 
property  is  to  be  affected.  This  is  a  funda- 
mental principle,  underlying  the  whole  structure 
of  judicial  proceedings,  regardless  of  the  form 
they  may  assume  in  the  particular  court  in  which 
thev  may  be  instituted.  In  courts  of  admiralty, 
and  for  hearing  revenue  cases,  seizure  of  the 
thing  is  regarded  as  equivalent  to  personal  serv- 
ice, on  the  ground  that  the  person  whose  prop- 
erty is  seized,  has  intrusted  it  to  the  care  of 
some  one  who  has  the  power  and  whose  duty  it 
is  to  represent  him  and  assert  his  claim.  Man- 
kin  V.  6 handler,  2  Brock.,  327;  Ro»e  v.  Himely, 
4  Cranch,  277;  TJie  Mary,  9  Cranch,  144. 

It  can  be  readily  seen  that  in  case  tangible 
propertv  which  is  capable  of  actual  possession 
is  seized,  the  interests  of  the  owner  will  be  pro- 
tected by  the  person  in  whose  custody  it  is 
placed.  But  it  is  different  with  intangible  prop- 
erty, such  as  stocks  in  corporations,  which,  in 
their  very  nature,  are  incapable  of  seizure  as 
other  property.  This  species  of  property  does 
not  require  to  be  left  in  charge  of  any  person 
for  its  security  and  preservation,  and  it  is  evi- 
denced by  certificates  which  are.  presumptively, 
in  the  possession  of  the  owner  of  the  stock, 
wherever  he  may  be.  How,  then,  can  it  be  said 
that  the  mere  service  of  notice  on  the  officers  of 
the  corporations  in  which  these  stocks  were  held, 
either  gave  notice  to  the  owner  of  the  property, 
or  brought  the  res  within  the  control  of  the 
court?  In  no  sense  had  they  the  control  of  the 
property,  or  were  they  the  agents  of  the  owner, 
or  bound  to  appear  and  defend  his  interests. 
There  certainly  did  not  exist  between  them  the 
legal  relation,  which  raises  the  presumption  in 


other  cases,  that  the  custodian  of  the  property- 
seized  will  appear  and  defend  the  owner's  in- 
terests. In  point  of  fact,  it  may  happen  that, 
the  ofilcers  of  the  corporation  are  in  direct  hos- 
tility to  the  interests  of  the  stockholders,  and  in: 
this  particular  case  it  is  fairly  to  be  inferred,, 
that  the  possible  thing  did  actually  occur.  It 
is,  therefore,  very  clear  that  the  manner  in  whicb 
these  stocks  purport  to  have  been  seized,  did  not 
satisfy  the  requisites  of  a  revenue  seizure,  nor 
convey  any  notice  to  Miller,  or  to  anyone  sus- 
taining a  fiduciary  relation  to  him.  of  what  was- 
done.  Nor  was  his  condition  improved  by  (he- 
pubUcation  of  notice,  because  he  lived  in  an  in- 
surgent State,  and  any  attempt  to  communicate 
to  him  the  contents  of  the  publication  was  for> 
bidden,  and  would,  therefore,  have  been  illegal. 

But,  it  may  be  asked,  is  there  no  way  in 
which  this  species  of  property  can  be  made  the- 
subject  of  legal  process? 

The  answer  is,  that  it  can  only  be  done  by- 
statute,  which  shall  point  out  the  mode  of  pro- 
ceeding. In  such  a  case  the  principle  of  notice 
is  preserved,  for  the  owner  is  advised  that  his 
propertv  can  be  condemned,  and  the  manner  of 
its  condemnation,  and  naturally,  in  this  condi- 
tion of  things,  if  it  were  possible,  he  would 
delegate  to  some  one  the  authority  to  look  after 
his  interests.  But  stocks  cannot  be  seized,  in 
the  absence  of  any  statutory  provision  on  the- 
subject,  and  the  law  has  failed  to  make  such 
provision.  It  is  a  eaaus  omisme,  undoubtedlv, 
but  it  is  not  the  province  of  this  court  to  supply 
the  omission.  This  difi^culty  was  felt  by  the 
Attorney-General,  because,  in  his  instructiona 
to  the  district  attorneys,  he  directs  that  stocka 
shall  be  seized  according  to  the  methods  pre- 
scribed by  the  state  laws. 

But  in  Michigan,  there  is  no  law  which  au- 
thorizes the  taking  of  stocks  on  mesne  process,, 
and  I  cannot  see  how  the  fact,  that  they  may  be 
taken  on  final  process  in  that  State,  tends  to  sup- 
port the  argument  that  the  method  pursued  in 
this  case  to  seize  the  property  in  the  first  instance 
was  proper  and  legal. 

But  apart  from  this  view  of  the  subject, 
which,  in  my  opinion,  is  fatal  to  the  recovery 
in  this  case,  there  is  an  irregularity  in  the  pro- 
ceedings, which  should  reverse  the  judgment 
and  send  the  case  back  for  a  new  hearing. 

There  are  two  Acts  of  Congress  relating  to  the 
condemnation  of  enemies'  property— one  wa» 
passed  in  1861,  and  the  other  in  1862.     They 
differ  materially  in  regard  to  the  grounds  on 
which  condemnation  can  be  placed.     Besides, 
the  Act  of  1861  divides  the  proceeds  with  the  in- 
former, which  is  not  the  case  under  the  Act  of 
1862.    The  libel  sets  forth  every  ground  of  con- 
demnation under  both  Acts,  while  the  decree, 
in  condemning  the  property,  does  not  find  any 
fact  by  reason  of  which  it  could  be  forfeited  to- 
the  United  States  at  all.    This,  in  itself,  is  suf- 
ficient to  reverse  the  decree.    But  as  the  decree 
divides  the  proceeds  with  the  former,  the  court 
must  necessarily  have  found  the  property  con- 
fiscable under  the  Act  of  1861,  and  jet  if  the 
evidence  in  the  case,  consisting  of  an  affidavit, 
made  in  New  York,  of  one  John  M.  Thatcher 
(who,  in  some  way  not  disclosed  in  the  record, 
was  able  to  get  down  to  Virginia  in  1868,  hunt 
up  Miller,  and  have  a  private  conversation  with 
him)  tends  to  prove  anything,  it  is  that  the 
property  was  confiscable  under  the  Act   of 
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1863.  As  this  is  a  direct  proceeding  to  reverse 
the  judgment,  these  irregularities  are  grounds 
of  error. 

For  these  reasons,  in  my  opinion,  the  decree 
in  this  case  should  be  reversed. 

Cited— 11  Wall.,  8U,  fliS,  851,  854 ;  16  Wall.,  201, 
6B» ;  »  Wall.,  10t-il8 ;  91  D.  8..  27, 861 ;  ftS  U.  8.,  207 ; 
96  U.  8.,  277  ;  94  U.  8.,  712;  95  O.  8., 778;  102  U.  8., 
fiM;  106  U.  8., 816;  Ul  U.8..  180;  1  Wood,  225,  228. 
229;  2  Wood,  819;  2  DIU.,  277;  4  Hughes,  354;  6 
8awy.,  60 ;  13  Bank.  Reg.,  890. 


UNITED  STATES.  Fif,, 

JAMES  TYNEN. 

(See  8.  C  11  WaU..  88.95.) 

Whtn  iMute  is  repealed  by  ntbiequent  statute 
on  earns  eubjeet — repeal  of  statute,  effect  of  in 
this  court. 

*1.  When  there  are  two  Acts  of  Congress  on  the 
same  subject,  and  the  last  embraces  all  the  proviso 
ions  of  the  first  and  alAO  new  provisions,  and  im- 
poses different  or  additional  penalties,  the  latter 
Act  operates  without  any  repealing  clause  as  a  re- 
peal of  the  first. 

Acoordingly.  the  18th  section  of  the  Act  of  Con- 
gress of  1818. "  For  the  Regulation  of  Seamen  on 
Board  the  Public  and  Private  Vessels  of  the  United 
States,*'  which  defines  certain  otfenses  against  the 
naturalization  laws,  and  prescribes  their  punish- 
ment, was  held  to  be  repealed  by  the  Act  of  Con- 
gress of  1870,"  To  Amend  the  Naturalization  Laws, 
and  to  Punish  Crimes  Against  the  Same,  and  for 
Other  Purposes,"  which  declared,  not  only  that  the 
oommiasion  of  the  several  Acts  mentioned  in  the 
VSth  section  of  the  law  of  1813  should  constitute  a 
felony,  but  also  that  a  great  number  of  other  Acts 
of  fraudulent  character  in  connection  with  the  nat^ 
uralizatlon  of  aliens,  should  constitute  a  similar  of- 
fense, and  made  the  infliction  of  a  larger  punish- 
ment for  each  offense  discretionary  with  the  court. 

8.  By  the  repeal  of  an  Act  without  any  reserva- 
tion of  its  penalties,  all  criminal  proceedings  taken 
under  it  fall.  There  can  be  no  lesral  conviction,  nor 
anv  valid  Judgment  pronounoea  upon  oonvlction, 
unless  the  law  creating  the  offense  be  at  the  time 
In  existence. 

[No.  120.] 

Submitted  Feb,  17, 1871.  Decided  Apr.  10, 1871. 

ON  a  certification  of  division  in  opinion  be- 
tween the  judges  of  the  Circuit  Court  of  the 
United  States  for  the  Distiict  of  California. 

This  case  arose  upon  an  indictment  in  the 
court  below  against  Tynen,  the  defendant.  The 
judges  of  that  court  being  divided  in  opinion 
as  to  the  sufficiency  of  the  indictment,  certified 
the  case  to  this  court. 
«Head  Notes  by  Mr.  Jutiiee  Piklb. 


The  case  is  fully  stated  in  the  opinion  of  the 
court. 

Mr.  Amos  T.  Akerman»  Atty-Oen.,  for 
the  United  States. 

(No  counsel  appeared  in  this  court  for  the  de- 
fendant.) 

Mr.  Justice  Field  delivered  the  opinion  of 
the  court : 

The  defendant  was  indicted  under  the  Idth 
section  of  the  Act  of  Congress  of  March  3, 
lbl3,  entitled  "An  Act  for  the  ReguiatioD  of 
Seamen  on  Board  the  Public  and  Private  Ves- 
sels of  the  United  States."  I'he  general  object 
of  the  Act,  as  expressed  in  its  title,  was  carried 
out  in  the  first  eleven  sections.  They  declared 
that  it  should  not  be  lawful,  after  the  tcrmina> 
tion  of  the  war  then  existing  with  Great  Brit- 
ain, to  employ  on  board  of  any  public  or  pri- 
vate vessel  of  the  United  States  any  person  ex- 
cept citizens  of  the  United  States,  or  persons  of 
color,  natives  of  the  United  States;  and  they 
require  naturalized  citizens  thus  employed  to 
produce  to  the  commanders  of  public  vessels 
or  collectors  of  customs,  as  the  case  might  be^ 
a  certified  copy  of  the  Act  by  which  they  were 
naturalized,  setting  forth  the  naturalization  and 
the  date  thereof.  They  also  contained  various 
clauses  to  give  effect  to  these  requirements;  but 
at  the  same  time  declared  that  the  provisiona 
of  the  Act  should  not  preclude  the  employ- 
ment, as  seamen,  of  the  subjects  or  citizens  of 
any  foreign  nations  which  should  not  have  be(;n 
prohibited  by  treaty  or  special  convention  with 
the  United  States,  employment  on  board  of  her 
public  or  private  vessels,  of  native  citizens  of 
the  United  States,  who  had  not  become  citizens 
or  subjects  of  such  nation. 

The  12th  section  declares  that  no  person  liv- 
ing within  the  United  States  after  the  Act 
takes  effect,  shall  be  admitted  to  become  a  citi- 
zen who  shall  not,  for  the  continued  term  of 
five  years  next  precedins;  his  admission,  have 
resided  within  the  Unitea  States,  without  being 
at  any  time  absent  therefrom. 

Then  follows  the  18th  section,  upon  which 
the  indictment  is  found.  That  section  de- 
clares to  be  felony,  '*  To  falsely  make,  forge 
or  counterfeit,  or  cause  or  procure  to  be  falsely 
made,  forged  or  counterfeited,  any  certificate 
or  evidence  of  citizenship  referred  to  in  the  Act, 
or  to  pass,  utter  or  use  as  true,  any  false,  forged 
or  counterfeited  certificate  of  citizenship,  or  to 
make,  sell  or  dispose  of  any  certificate  of  citi- 


Note.— Comb  certified  on  diviMim  of  circuit  court ; 
jurUdietinn  of  U.  S.  Supreme  Court  in  :  on  what 
divittonahnvJUt  be.  See  note  to  Webster  v.  Cooper,  61 
U.  S.  (10  How.),  M. 

Effect  of  repeal  of  statute  on  pending  actions. 

^*  The  effect  of  a  repealing  statute  is  to  obliterate 
the  prior  law  as  completely  from  the  records  as  it 
ft  had  never  paased,  and  it  must  be  considered  as  a 
law  that  never  existed,  except  for  the  purpose  of 
those  actions  or  suits  which  were  commenced, 

Eroeecuted  and  concluded  while  it  was  an  existing 
iw.'*  Van  Inwagen  v.  Chicago,  ttl  111.,  81 ;  Ray  v. 
Goodwin.  4  Moore  &  P.,  341 ;  Dwarris  on  Stat.,  676 ; 
Tbome  v.  San  Francisco.  4  Cal.,  165;  Ex  parte  Mo- 
CArdie,  74  U.  8.  (7  Wall.;,  614;  Town  of  Belvldere  v. 
Warren  R.  R.  Co.,  M  N.  J.  L.,  193;  Musgrove  v.  V. 
A  N.  R.  R.  Co.,  60  Miss.,  677. 

Where  a  statute  imposlnor  a  penalty  is  amended 
by  Increasing  the  penalty,  and  the  second  act  con- 
tains a  proinso  that  it  ttball  not  apply  to  prosecu- 
tions under  the  first  except  to  enlarge  the  penalty, 
tbe  latter  Act  repealed  the  former,  and  the  latter 
Act  is  an  «£  post  facto  law  and  unconstitutional;  and 
prosecutions  pending  under  the  first  Act  were  de- 
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feated  by  the  second.    Wilson  v.  Ohio  &  M.  R.  R. 
Co..  64  111.,  642 :  4.  C,  16  Am.  Rep.,  566. 

The  unconditional  repeal  of  a  penal  statute  ab- 
rogates all  rights  which  may  have  arisen  under  it. 
No  right  can  be  said  to  have  accrued  under  the  stat- 
ute, unless  before  Its  repeal  such  right  was  carried 
into  Judgment.  Gregory  v.  Gorman  B*k  of  Denver* 
3  Colorado,  332:  8.  C,  26  Am.  Rep.,  760;  Gaul  v. 
Brown,  63  Me.,  496;  Curtis  v.  Leavitt,  16  N.  Y.,  15:2 ; 
Nichols  V.  Squire,  5  Pick.,  168 ;  Bay  City  R.  R.  Co. 
V.  AuHtin,  21  Mich.,  301 ;  Norris  v.  Crocker,  64  tJ.  S. 
(13  How.).  429. 

Pending  Judicial  proceedings  based  upon  a  stat- 
ute  cannot  proceed  after  its  repeal.  If  it  appeat-s, 
even  in  the  court  of  last  resort,  that  pending  the 
appeal  a  statute  which  was  necessary  to  support  the 
Juagment  of  the  lower  court  has  been  repealed  the 
Judgment  will  be  reversed.  State  v.  Daley.  29  Conn.» 
272;  Gilleland  v.  Schuyler,  9  Kans.,  609 ;  McMion  v. 
Bliss,  31  Cal.,  122:  Atwell  v.  Grant,  11  Md..  104 ;  Kel- 
ler  V.  State,  12  Md.,  323 ;  Price  v.  Nesbitt,  30  Md., 
263;  Mayor  of  Annapolis  v.  Maryland,  30  Md.,  112; 
Wade  v.  St.  Mary's  School,  43  Md.,  178;  Uartung  v. 
People,  22  N.  Y.,  96;  Shepard  v.  State,  1  Tex.  App. 
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zenship,  to  any  other  person  from  whom  it  was 
originally  issued,  and  to  whom  it  may  of  right 
belong;"  and  prescribed  as  punishment  for  the 
offense,  imprisonment  for  a  period  of  not  less 
than  three  nor  more  than  five  years,  or  a  fine 
in  a  sum  not  less  than  $500  nor  more  than 
^1,000,  at  the  discretion  of  the  court. 

The  indictment  charges  the  defendant  with 
the  second  of  the  offenses  here  designated; 
that  he  did,  willfully,  falsely  and  feloniously 
pass,  utter  and  use  as  true,  a  false,  forged  and 
■counterfeited  certificate  of  citizenship,  pur- 
porting to  have  been  issued  by  one  of  the  Dis- 
trict Courts  of  California,  and  setting  forth 
with  particularity  a  compliance  with  the  sev- 
eral requirements  of  the  law  for  the  naturaliza- 
tion of  aliens. 

The  indictment  has  not  alleged  what  use  was 
made  of  the  forged  certificate  by  the  defendant, 
or  any  purpose  for  wliich  it  was  uttered;  and 
the  defendant  demurred.  The  several  grounds 
ot  demurrer  stated  may  be  reduced  to  substan- 
tially one: 

That  the  indictment  does  not  charge  that  the 
-certificate  or  evidence  of  naturalization  was 
forged  to  accomplish  any  purpose  contemplated 
by  the  Act  of  Congress  under  which  the  indict- 
ment was  found,  or  for  any  other  unlawful  pur- 
pose, or  with  intent  to  injure  the  United  States, 
-or  any  State,  person,  corporation  or  associa- 
tion. 

Upon  this  demurrer  the  question  arose,  wheth- 
er the  indictment  charg^  any  offense  against 
the  laws  of  the  United  States,  and  whether  it 
was  necessary  for  the  indictment  to  aver  that 
the  certificate,  or  evidence  of  citizenship  men- 
tioned in  it,  was  produced  to  the  commander 
of  a  public  vessel  of  the  United  States,  or  to  a 
collector  of  the  customs,  as  provided  in  previ- 
ous sections  of  the  Act,  when  naturalized  citi- 
zens were  employed  as  seamen  on  board  of  the 
public  or  private  vessels  of  the  United  States. 
Upon  these  questions  the  Judges  of  the  circuit 
-court  were  opposed  in  opinion. 

A  like  opposition  of  opinion  occurred  be- 
tween the  iudgjes  of  the  Circuit  Court  for  the 
fiouthem  District  of  New  York,  in  a  similar  case 
which  came  before  this  court  at  the  December 
Term  of  1868,  but  as  the  opposition  arose  upon 
a  motion  to  quash  the  indictment,  the  case  was 
•dismissed  for  want  of  jurisdiction.  U.  8.  v. 
Hosenburgh,  7  Wall.,  380  [74  U.  S.  XIX.,  263]. 
In  the  present  case  the  questions  presented 
have  ceased  to  be  material  and,  consequently, 
it  has  become  unnecessary  to  determine  them, 


for,  since  they  arose  in  the  circuit  court.  Con- 
gress has  passed  a  statute  amending  the  natu- 
ralization laws,  and  prescribing  certain  punish- 
ments for  their  violation,  which  has  woi^ed 
a  repeal  of  the  provisions  of  the  18th  sec- 
tion of  the  Act  of  1818.  2  Stat,  at  L.,  800.  > 
That  statute,  which  was  approved  on  the  14ttL 
of  July,  1870,  declares  not  only  that  the  com- 
mission of  the  several  Acts  mentioned  in  the 
13th  section  of  the  Law  of  1818  shall  constitute 
a  felony,  but  that  also  a  great  number  of  other 
Acts  of  a  fraudulent  character  in  connection 
with  the  naturalization  of  aliens,  shall  oonsti- 
tute  a  similar  offense,  and  has  made  the  inflic- 
tion of  a  larger  punishment  for  each  offense 
discretionary  with  the  court.  The  Act  of  1818 
imposes  as  punishment,  either  imprisonment  or 
fine,  atthediscretionof thecourt.  TheActof  1870 
authorizes  either  of  these  punishments,  or  both, 
in  the  like  discretion  of  the  court.  The  Act  of 
1813  allows  the  imprisonment  to  run  between 
three  and  five  years,  and  the  fine  to  extend  be- 
tween $500  and  $1,000.  The  Act  of  1870  fixes 
the  imprisonment  between  one  and  five  years, 
and  the  fine  between  $300  and  $1,000. 

There  is  no  express  repeal  of  the  18th  sec- 
tion of  the  Act  of  1813  declared  by  the  Act  of 
1870,  and  it  is  a  familiar  doctrine  that  repeals 
by  implication  are  not  favored.  When  there 
are  two  Acts  on  the  same  subject  the  rule  is 
give  effect  to  both  if  possible.  But  if  the  two 
are  repugnant  in  any  of  their  provisions,  the 
latter  Act,  without  any  repealing  clause,  oper- 
ates to  the  extent  of  the  repugnancy  as  a  repeal 
of  the  first;  and  even  where  two  Acts  are  not 
in  express  terms  repugnant,  yet  if  the  latter 
Act  covers  the  whole  subject  of  the  first,  and 
embraces  new  provisions,  plainly  showing  that 
it  was  intended  as  a  substitute  for  the  first  Act, 
it  will  operate  as  a  repeal  of  that  Act.  Dames 
V.  Fhirbairn,  8  How.,  636;  BarUeUv.  King, 
12  Mass.,  637;  Com,  v.  Coaley,  10  Pick.,  87; 
Pierponi  v.  Crouch,  10  Cal.,  315;  NorrU  ▼. 
Crocker,  13  How.,  429;  Sedgw.  Stat.  Law,  126. 

Now,  between  the  provisions  of  the  Act  of 
1813  and  the  Act  of  1870  there  is  a  clear  repug- 
nancy. The  first  Act  makes  the  punishment 
for  the  offenses  designated,  imprisonment  or 
fine.  It  provides  that  the  punishment  shall  be 
one  or  the  other,  and  in  so  doine  declares  that 
it  shall  not  be  both.  The  second  Act  allows  both 

1—-."  An  Act  to  Amend  the  Naturaliiatlon  Iaws 
and  to  Punish  Crimes  Ayainst  the  Same,  and  for 
Other  Purposes,''  Approved  July  U,  18<t),  16  Stat. 
at  L.,  264. 


£22:  Hubbard  v.  State.  2  Tex.  App.,  606;  Mont- 

f  ornery  v.  State,  2  Tex.  App.,  6l8 :  U.  S.  v.  The 
effgry.  6  U.  S.  (1  Cranch),  108. 

If  statute,  ihakln?  an  aot  committed  criminal,  is 
repealed  before  conviction  therefor,  such  act  can- 
not be  punished.  Wall  v.  State,  18  Tex.,  682 ;  State 
V.  O'Conner,  13  La.  Ann.,  486 ;  State  v.  Brewer,  22 
Xa.  Ann.,  273;  Keller  v.  State,  12  Md.,  823;  Mayor  of 
Annapolis  v.  Marvland,30  Md..  112. 

When  a  right  nas  arisen  under  a  contract,  or 
a  transaction  in  the  nature  of  a  contract  authorized 
by  statute,  has  been  so  far  perfected  that  nothing 
remains  to  be  done  by  the  party  asserting  it,  the  re- 
peal of  the  statute  does  not  affect  it,  or  an  action 
for  its  enforcement.  It  has  become  a  vested  right 
-which  stands  independent  of  the  statute.  Steam- 
ship Co.  V.  Joliffe,  69  U.  S.  XVII..  806:  Rice  v.  R.  R. 
Co.,  66  U.S.  XVII.,  147:  Struebel  v.  Milwaukee,  18 
Wis..  W;  Prusseaux  v.  Welch,  2  West.  L.  M.,  209; 
Sinking  Fund  Com'rs  v.  Northern  B*k,  1  Met.,  174 ; 
Creighton  v.  Pragg,  21  Cal.,  116;  Ex  parte  Graham. 
13  Rich.  Law,  277. 
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No  person  has  a  vested  right  in  a  partioular 
remedy.  Repeal  of  statute  may  withdraw  remedy. 
Musgrove  v.  V.  &  N.  R.  R.  Co.,  60  Miss.,  677 ;  Mo- 
Minn  V.  Bliiis,  81  Cal.,  122. 

Repeal  of  statutes  imposing  penalties,  extinguish 
the  penalties,  if  belonging  to  ttie  public  or  Mner- 
ally  if  to  private  individuals.  Heald  v.  State,  m  Me., 
62  ;  Carlisle  v.  State,  42  Ala.,  623 ;  Town  of  Belvl- 
dere  v.  Warren,  84  N.  J.  L.,  103 ;  Rood  v.  C.  M.  it  St. 
P.  R.  W.  Co.,  43  Wis.,  146 :  Norris  v.  Crocker,  54  U. 
S.  (13  How.),  437 ;  Seymour  v.  McCormick,  57  U.  8. 
(16  How.),  480 :  Bay  City,  &c.,  R.  R.  Co.  v.  Austin,  21 
Mich., 890;  Fisher  v.  N.Y.C.  &  H.  R.  R.  R.  Oo.,4«  N. 
Y.,  656 ;  Welch  y,  Wadsworth,  30  Conn.,  149 ;  Wood 
V.  Kennedy,  19  Ind.,  68. 

Repeal  of  a  statute  giving  a  court  jurisdiction 
deprives  it  of  the  right  to  pronounce  Judgment  in 
a  proceeding  previously  pending.  Todd  v.  Laodxy, 
6  Mart.,  469 ;  S.  C,  IS  Am.  Deo.,  479. 

Statute  repealing  all  divorce  laws  of  a  state  ousts 
court  of  Jurisdiction  in  pending  divorce  action. 
Grant  v.  Grant,  12  S.  C,  29 ;  8.  C,  SS  Am.  Rep..  606. 

7g  U.  g. 
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puniflhments  in  the  discretion  of  the  court;  it 
thus  permits  what  the  first  law  prohibits. 

Again;  the  Act  of  1818  provides  that  the  im- 
prisonment, when  imposed  as  a  punishment, 
«bi^l  not  be  less  than  three  years,  and  may  be 
extended  to  five.  The  Act  of  1870  allows  the 
imprisonment  to  be  fixed  at  one  year,  and  from 
that  period  upwards  to  five  years.  In  this,  also, 
it  permits  what  the  first  Act  forbids. 

Again ;  the  Act  of  1818  declares  that  the  fine, 
when  imposed,  shall  not  be  less  than  $500. 
The  Act  of  1870  allows  the  fine  to  be  as  low  as 
^300,  thus  aulhoriaing  what  the  first  Act  de- 
cltfea  shall  not  be  done. 

When  repugnant  provisions  like  these  exist 
between  two  Acts,  the  latter  Act  is  held,  accord- 
ing to  all  the  authorities,  to  operate  as  a  repeal 
^f  the  first  Act,  for  the  latter  Act  expresses  the 
will  of  the  Government  as  to  the  manner  in 
which  the  offenses  shall  be  subsequently  treated. 

One  of  the  earliest  cases  on  this  subject  is  that 
of  Rex  Y,  CatcT,  reported  in  4  Burrows,  2026. 
There  were  two  English  statutes  against  entic- 
ing and  seducinff  artificers  in  the  manufactures, 
of  the  kingdom  into  foreign  service.  The  pen- 
alty under  the  first  statute  was,  for  the  first  of- 
fense, a  fine  of  £100  and  three  months'  im- 
prisonment ;  for  the  second  offense,  the  fine  was 
discretionary  and  imprisonment  for  twelve 
months.  Under  the  second  statute  the  penalty 
was,  for  the  first  offense,  a  fine  of  £500  and 
twelve  months'  imprisonment ;  for  the  second 
offense  the  fine  was  £1,000  and  two  years'  im- 
prisonment The  latter  Act,  said  Lord  Mans- 
field, seems  to  be  a  repeal  of  the  former  Act;  it 
waa  made  to  supply  the  deficiencies  of  tibe 
former.  Accordingly,  the  defendant,  who  had 
been  convicted  under  both  statutes,  was  sen- 
tenced under  the  last.  In  Bex  v.  DavU,  1 
Leach  (C.  C.)  271,  it  appeared  that  there  were 
two  statutes  against  killmg  deer  in  an  Inclosed 
park.  The  first  statute  made  the  offense  a  fel- 
ony punishable  with  death.  The  last  statute 
punished  the  first  offense  with  a  fine,  and  made 
the  second  offense  a  felony;  and  the  twelve 
iudges  were  unanimously  of  opinion  that  the 
last  statute  amounted  to  a  repeal  of  so  much 
of  the  first  as  related  to  the  offense  of  felony. 

There  are  numerous  cases  in  the  modern  re 
ports  to  the  same  effect.  We  will  cite  only  one, 
which  was  decided  in  this  court,  that  of  Norris 
▼.  Oroeker,  18  How.,  429.  In  that  case  the  de- 
fendants were  sued  in  an  action  of  debt  to  re- 
cover the  penalty  of  $500  upon  the  4th  section 
of  the  Act  of  Congress  of  February,  1793(1  Stat. 
at  L.,  802),  respecting  fugitives  from  iustice  and 
persons  escaping  from  the  service  of  their  mas- 
ters. That  section  provided  that  any  person 
who  should,  knowingly  and  willingly,  obstruct 
or  hinder  the  claimant,  his  agent  or  attorney, 
in  seizing  or  arresting  the  fugitive  from  labor,  or 
should  rescue  him  from  such  claimant,  agent  or 
attorney  when  arrested  by  the  authority  given 
by  the  Act,  or  should  harbor  or  conceal  him, 
after  notice  that  he  was  a  fugitive  from  labor, 
ahould  forfeit  and  pay  for  each  of  these  offenses 
the  sum  of  $500,  to  be  recovered  by  the  claimant 
ip  an  action  of  debt. 

Pending  the  action  brought  under  this  sec- 
tion against  the  defendants.  Congress,  in  1850 
<9  Stau  at  L.,  462)  passed  an  Act  amendatory 
of  and  supplementary  to  the  Act  of  Februarv, 
1798,  the  7th  section  of  which  embraces  the  o'f- 

See  11  Wall. 


fenses  specified  in  the  Act  of  1798,  and  creates 
new  offenses,  and  affixes  to  each  a  different 
punishment  from  that  named  in  the  old  Act, 
prescribing  a  fine  not  exceeding  £1,000,  and  im- 
prisonment not  exceeding  six  months  upon  in- 
dictment and  conviction  of  the  offender,  and 
declaring  that  the  offender  shall  also  forfeit  and 
pay,  by  way  of  civil  damages,  to  the  party  in- 
jured, the  sum  of  $1,000  for  each  fugitive  lost, 
to  be  recovered  by  action  of  debt.  The  Act  of 
1850  contained  no  clause  repealing,  in  terms, 
the  Act  of  1798,  and  the  counsel  of  the  Gk)vem- 
ment  contended  that  it  only  added  cumulative 
remedies,  and  was  intended  to  give  greater  fa- 
cilities to  the  master  of  the  slave  in  securing 
the  fugitive,  and  could  not  be  construed  to  have 
a  retrospective  operation  and  wipe  out  liabil- 
ities incurred  unaer  the  old  Act,  and  thus  de- 
prive the  master  of  rights  of  action  in  suits 
pending,  that  had  accrued  to  him ;  and  that  the 
court  would  not  favor  repeals  by  implication. 
But  the  court  held  unanimously,  Mr,  Justice 
Catron  delivering  the  opinion,  that  the  last  Act 
was  plainly  repugnant  to  the  first,  observing 
also  that,  as  a  general  rule,  it  was  **  Not  open 
to  controversy,  that  when  a  new  statute  covers 
the  whole  subject  of  an  old  one,  adds  offenses, 
and  prescribes  different  penalties  for  those 
enumerated  in  the  old  law,  that  the  former 
statute  is  repealed  by  implication,  as  the  pro- 
visions of  both  cannot  stand  together." 

By  the  repeal  of  the  18th  section  of  the  Act 
of  1813  all  criminal  proceedings  taken  under  it 
fell.  There  can  be  no  legal  conviction,  nor 
any  valid  judgment  pronounced  upon  convic- 
tion, unless  the  law  creating  the  offense  be  at 
the  time  in  existence.  By  the  repeal  the  legis- 
lative will  is  expressed  that  no  further  proc^d- 
ings  be  liad  under  the  Act  repealed.  In  Norris 
V.  Orocktr  the  court  said  that,  as  the  plaintiff's 
right  to  recover  in  that  case  dependea  entirely 
on  the  statute,  its  repeal  deprived  the  court  of 
jurisdiction  over  the  subject.  As  said  by  Mr, 
Jtutiee  Taney,  in  another  case:  '*  The  repeal  of 
the  law  imposing  the  penalty  is  of  itself  a  re- 
mission." Md.  y.RR.  a? ,  8  How.,  534.  In 
the  case  at  bar,  when  the  18th  section  of  the 
Act  of  1818  was  repealed,  there  was  no  offense 
remaining  for  the  court  to  punish  in  virtue  of 
that  section. 

It  follows  that  in  this  case  no  answer  can  here- 
turned  to  the  questions  certified  to  us,  but  that  the 
case  must  be  remanded  to  the  court  below,  with  di- 
rections to  dismiss  the  indictment 

Clted-ll  Wall.,  657 ;  17  Wall.,  431 ;  20  Wall.,  817 ;  W 
U.  8.,  140 ;  98  U.  8.,  401 ;  106  V,  S.,  396.  601 ;  107  U.  8., 
638 ;  100  U.  B..  146.  670 ;  3  Sawy.,  169,  429 ;  4  Sawy .,  255 ; 
12  Blatchf .,  848, 349 ;  2  Flipp.,  32,  566 ;  1  Holmes,  885 ; 
40  N.  J.  L.,  281 ;  41  Ind.,  m ;  65  Ind.,  101. 


THE  CITY  OF  NEW  ALBANY,  Appt,, 

9. 

STEVENSON   BURKE,    JOHN    PHELPS 

PUTNAM,  HEMAN  ELY  and  HEMAN 

ELY,  as  Executor  of  C.  Arthur  Ely,  De- 

ceased. 

(See  S.  C.  11  Wail.,  96-109.) 

Agreement  between  city  and  railroad  company — 
Statute  of  Limitations  applied  to  an  e^ity  ac- 
tion. 

An  arrangment  by  which  a  city  having  subflcrlbed 
to  the  stock  of  a  railroad  company,  and  issued  its 
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bonds  in  part  payment,  purchased  back  of  the  com- 
pany a  part  of  such  bonds  so  issued  and  canceled, 
Its  stock  subscription,  is  within  the  power  of  the 
contractlnfir  parties  and  valid. 

The  Indiana  statutory  limitation  of  six  yean  in 
relation  to  suits  at  law,  applied  to  an  equity  ac- 
tion. 

[No.  115.] 

Argued  Mar.  f  4,  1871.    Decided  Apr.  10,  1871. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  Indiana. 

The  bill  in  this  case  was  filed  in  the  court  be- 
low by  the  appellees,  to  compel  the  payment  to 
them,  as  judgment  creditors,  of  a  certain  sum 
alleged  to  be  due  their  judgment  debtors  from 
the  appellants.  A  decree  having  been  entered 
in  favor  of  the  complainants,  the  respondent 
took  an  appeal  to  this  court. 

The  case  is  further  stated  by  the  court. 

Messrs.  T.  A.  Hendricks,  M.  G.  Kerr,  0. 
B.  Hord,  A,  W.  Hendricks  and  Qeorge  B.  Houk, 
for  appellant; 

Upon  the  facts  disclosed  in  the  answer,  and 
established  by  the  evidence,  the  City  of  New 
Albany,  appellant,  is  not  indebted  to  the  rail- 
road company. 

The  subscription,  conceding  for  argument 
that  it  was  valid,  and  all  liability  arising  out  of 
it,  was  canceled  and  determined  by  valid 
compromise  made  by  competent  authority,  in 
good  faith  and  on  a  good  and  adequate  con- 
sideration. 

The  railroad  company  has  larsely  relied  on 
the  subscription  of  the  City,  for  the  cash  means 
to  carry  on  its  enterprise.  The  subscription 
was  payable,  not  in  money  but  in  long  bonds, 
and  the  necessary  cash  means  could  be  obtained 
only  by  sale  of  the  bonds.  Nesptiable  bonds, 
to  the  amount  of  $'^00,000,  had  already  been 
executed  by  the  City  to  the  company.  Seven 
only  of  these  had  been  sold,  but  active  efforts 
were  being  made  to  negotiate  the  remainder 
in  the  City  of  New  York.  In  the  meantime, 
suits  were  commenced  in  the  Floyd  Circuit 
Court,  to  enjoin  the  collection  of  the  bond  tax. 
upon  the  ground  that  the  subscription  was  in- 
valid. 

Before  sales  of  the  bonds  could  be  effected 
in  New  York,  information  of  the  pendency  of 
these  suits  had  been  received  there  and  the  ef- 
fect was  to  cast  such  doubt  upon  their  validity 
that  it  was  impossible  to  sell  them  there  or  else- 
where, at  any  price,  or  at  least  without  so 
ruinous  a  sacrifice  that  a  sale  could  not  be 
thought  of. 

Falling  to  effect  sales  of  the  bonds,  the  rail- 
road company  borrowed  money,  to  meet  press- 
ing exigencies,  from  the  Ohio  Insurance  Com- 
pany in  New  Albany,  pledging  all  the  city 
bonds  as  collateral  security. 

This  borrowed  money  fell  due.  The  insur- 
ance company  was  demand mg  payment  and 
threatening  to  sell  the  collaterals.  The  suits 
to  enjoin  the  levying  of  a  bond  tax  were  still 
pending,  aud  it  was  evident  that  a  determina 
tion  of  them  could  not  be  reached  without  pro- 
tracted litigation.  The  determination  that  was 
afterwards  reached,  Nov.  10, 1857,  was  obtained 
onlv  through  the  compromise. 

'f  he  railroad  company  had  no  availabe  means 
of  payment  and  it  was  obvious  that,  unless 

NOTB.— Statute  of  Limitaiions  as  applicable  to 
equity  cases.  8ee  note  to  Thomas  v.  Hardy,  23  U.  S. 
(10  Wheat.),  146. 
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some  new  arrangement  could  be  made,  the  en- 
tire issue  of  city  bonds  would  be  sacrified  with- 
out accomplishing  any  substantial  relief  to  the 
company  or  its  creditors. 

Under  these  circumstances,  the  directors  of 
the  railroad  company  determined  to  make  a 
representation  of  the  condition  of  the  company 
to  the  City  Council,  with  a  view  to  the  com 
promise  afterwards  agreed  upon.  Aug.  7, 1857. 
the  Common  Council  passed  an  ordinance,  au- 
thorizing and  directing  the  Mayor  to  make  the 
compromise.  The  terms  were,  that  the  railroad, 
company  should  cancel  the  subscription,  and 
surrender  all  the  bonds  and  coupons  issued,  ex- 
cept the  seven  bonds  that  had  been  sold,  and 
should  consent  to  the  repeal  of  all  ordinances 
of  the  Council,  except  that  one  relating  to  the 
subscription.  In  consideration  of  which,  the 
City  should  assume  and  pay  the  $36,000  bor- 
rowed money  to  the  insurance  company,  and 
also  pay  the  costs  in  the  suit  pending  to  enjoia 
the  bond  tax,  and  also  all  attorney's  fees  m 
those  cases. 

,  The  Board  of  Directors  of  the  railroad  com- 
pany, by  resolution,  accepted  the  terms  of  com- 
promise expressed  in  the  ordinance  and  author- 
ized the  president  of  the  company  to  carry  the 
arrangement  into  execution. 

The  bonds  at  the  time  of  this  compromise 
had  no  market  value.  The  whole  $193,000  of 
them,  outstanding  in  the  hands  of  the  railroad 
company  or  its  pledgees,  would  not  probably 
have  sold  for  enough  to  satisfy  the  $36,000  for 
which  they  were  pledged,  and  could  not  have 
been  more  advantageously  disposed  of. 

There  is  no  conflict  in  the  testimony  on  thia 
point. 

Two  objections  are  taken  to  the  compromise. 
One,  that  the  subscription  having  been  made 
on  petition  of  citizens,  the  Common  Council 
had  no  power  to  annul  or  compromise  it ;  the 
other,  that  the  cancellation  or  compromise  of 
the  subscription  was,  per  se,  a  fraud  upon  credit* 
ors  of  the  railroad  company. 

As  to  this  first  objection — want  of  power — 
the  cafte  of  BeU  v.  R  R  Co.,  4  Wall,  598  (71 
U.  8..  XVIII.,  388),  is  relied  on. 

An  inference  of  want  of  power  in  an  Indiana 
city  from  the  absence  of  it  in  a  county  Board 
of  Folice  of  Mississippi,  is  not  a  sequitur, 

"The  Constitution  of  the  State  (Indiana)  au- 
thorizes the  Legislature  to  create  corporationa 
(municipal)  and  imposes  no  limits  as  to  the 
power  to  be  conferred  on  them."  Aurora  v. 
West.  9  Ind..  85. 

"They  shall  have  control  of  the  finances  of 
the  city,  and  of  all  property,  real  and  personal, 
belonging  thereto." 

1  Q.  &  H.,  222,  sec.  85;  Brinkmeyer  v.  Evans- 
viUe.  29  Ind..  181. 

Neither  of  the  cases  cited,  nor  any  other  that 
we  have  met  with,  holds  that  a  bona  fide  com- 
promise that  is  really  beneficial  to  the  fund  and 
to  creditors,  is  beyond  the  power  of  the  cor- 
poration, or  is  to  be  arbitrarily  held  fraudulent 
and  void. 

Upon  the  showing  of  bill,  answer,  exhibits 
and  evidence,  the  complainants  have  slept  so 
long  upon  the  rights  they  assert,  that  their 
laches  alone  would  bar  any  claim  to  equitable 
relief. 

This  suit  was  commenced  Jan.  29,  1868,  and 
no  reason  is  given  why  it  was  so  long  deferred. 
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The  compromise  between  the  City  and  the  rail- 
Toad  company  was  consummated  Sep.  8, 1857. 

Th&B  was  more  than  ten  years  before  the  fil- 
iiiff  of  the  bill. 

Mestn.  A.  O.  Porter  (ft  Harruon  and  8, 
SurkB,  in  person,  for  appellees: 

The  alleged  compromise  is  utterly  null  and 
void,  and  constitutes  no  defense  to  the  action. 

It  is  clearly  void,  upon  the  principle  settled 
by  this  court  in  the  case  of  BeU  v.  it,  R.  Co. 
{supra).  The  principle  there  settled  is,  that 
the  officers  of  a  municipal  corporation,  author- 
ized by  special  statute  and  vote  of  the  people 
to  subficnbe  for  stock  in  a  railroad  company, 
have  no  power  to  compromise  such  subscrip- 
tion and  abandon  the  enterpise. 

The  compromise  was  made,  pending  the  suit 
to  foreclose  the  mortgage  and  recover  Judg- 
ment on  the  bonds. 

To  redeem  the  eighty  bonds  pledged,  the 
company  gave  up,  besides  the  eighty  bonds 
pledged,  one  hundred  thirteen  bonds  of  $1,000 
each,  that  were  not  pledged,  and  canceled  the 
city  subscription  for  $200,000  more,  thus  giving 
up  $898,000  in  bonds  and  subscriptions,  payable 
upon  demand  in  bonds,  to  prevent  eighty  bonds 
being  sold. 

Thetse  facts  are  undisputed,  and  we  think 
clearly  establish  the  charge  of  fraud  in  fact. 

The  railroad  company,  at  the  time  of  the 
compromise,  was  embarrassed  and  unable  to 
pay  its  debts  without  calling  in  its  capital 
stock.  The  bonds  and  subscription  of  the  City 
constituted  a  large  part  of  its  unpaid  capital 
stock  and  nearly,  if  not  all,  its  available  means 
to  pay  its  debts. 

That  such  a  compromise,  made  under  such 
circumstances,  is  void,  is  well  settled  by  re- 
peated reported  adjudications  in  this  country 
and  in  England. 

The  capital  stock  of  a  moneved  corporation 
18  a  trust  fund  irrevocably  pledged  to  the  cred- 
itors of  the  corporation.  Curran  v.  Ark.,  15 
How.,  804;  OgUvisy.  Ins.  Co.,  22  How.,  880(88 
U.  8.,  XVI..  349);  2  Redf.  Railw.,  684;  1  Redf. 
Railw.,  168,  and  cases  cited;  Ang.  <&  Ames, 
Corp.,  659;  27  L.  &  E.,  572;  89  L.  &  E.,  576; 
20  Conn. ,  178 ;  Adler  v.  Brick  Mfg.  Co.A^  Wis. , 
57;  48  Pa.  St.,  29;  46  Pa.  St.,  48;  16  Conn., 
6^;  Mann  v.  i^nte,  2Sandf.  Ch.,  257;  Nathan 
▼.  WkiUoek,  9  Paige,  152. . 

Mr.  Justice  Strong^  delivered  the  opinion  of 
the  court: 

The  complainants  in  the  court  below  are 
equitable  owners  of  the  Judgment  recovered  on 
the  14th  day  of  November,  1857.  in  the  Cir- 
cuit Court  of  Floyd  County,  Indiana,  against 
the  New  Albany  and  Sandusky  City  Junction 
Railroad  Company,  an  insolvent  corporation. 
The  Judgment  was  obtained  in  a  suit  brought 
by  certain  trustees,  to  foreclose  a  mortgage 
given  by  the  company  to  secure  the  payment 
of  one  hundred  and  ten  bonds  of  $1,000  each, 
and  such  proceedings  were  had  in  the  suit  that 
there  was  not  only  a  decree  of  foreclosure  and 
an  order  to  sell  the  mortgaged  property,  but  a 
personal  judgment  against  the  company.  The 
mortgaged  premises  were  sold  under  the  order, 
and  Uie  proceeds  of  sale  having  proved  insuf- 
ficient to  satisfy  the  Judgment,  an  execution 
was  issued  for  tne  residue,  which  was  returned 
"Unsadsfied."    NoUiing  further  was  done  un- 
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til  January  29,  1868,  when  Stevenson  Burke 
havinir  purchased  the  interests  of  several  of  the 
equitable  owners  of  the  Judgment,  this  bill  was 
filed  hy  him  and  the  other  equitable  owners, 
whose  interests  he  had  not  acquired,  against  the 
railroad  company,  the  City  of  New  Albany 
and  others.  It  averred  the  ownership  of  the 
Judgment  by  complainants,  the  failure  of  the 
company  to  put  any  portion  of  its  railroad  into 
operation,  or  to  lay  any  part  of  the  track  there- 
of, and  its  having  become  insolvent  about  the 
80th  day  of  April,  1857. 

It  charged  further  that  the  company,  having 
expended  all  its  means,  abandoned  all  further 
efforts  to  build  the  road,  and  that  its  roadbed 
and  right  of  way  had  been  sold.  It  also  charged 
that  since  the  year  1858,  it  had  not  kept  up  its 
organization  or  elected  any  new  officers.  The 
bill  then  proceeds  to  charge  that  the  City  of  New 
Albany  was  indebted  to  the  company  in  the 
sum  or  $893 ,000  besides  interest,  crowing  out 
of  a  subscription  to  its  capital  stock,  made  on 
the  19th  day  of  November,  1858,  in  part  pay- 
ment of  which,  two  hundred  bonds  of  $1,000 
each  had  been  delivered  to  the  company,  and 
that  the  other  defendants  were  indebted  in 
smaller  sums  in  a  similar  manner.  The  bill 
further  charged  that  none  of  these  bonds  ex- 
cept seven  had  been  negotiated  by  the  com- 
pany ;  but  that,  on  the  contrary,  one  hundred 
and  ninety- seven  of  them  had  been  returned  to 
the  City  in  pursuance  of  an  illegal  compromise 
as  alleged,  and  that  the  City  subscription  to 
the  stock  had  been  canceled.  Tlie complainants, 
therefore,  charged  that  the  City  still  remained 
a  debtor  to  the  company,  and  they  prayed  relief; 
that  such  indebtedness  might  be  ascertained, 
and  that  so  much  thereoi  as  was  necessary 
to  satisfy  the  Judgment  might  be  decr^  to 
be  thus  anolieo 

To  this  bill  the  City  of  New  Albany  has  set 
up  several  defenses.  The  first  of  these  is,  that 
the  circuit  court  had  no  Jurisdiction  of  the 
case,  inasmuch  as  it  was  a  creditor's  bill,  found- 
ed upon  a  judgment  of  a  state  court  of  Indiana. 
A  second  defense  urged  is,  that  under  the  laws 
of  Indiana,  a  Judgment  creditor's  suit  to  sub- 
ject assets  of  an  insolvent  corporation  to  the 
payment  of  his  judgment,  will  not  lie;  but  that 
the  remedy,  both  by  common  law  and  by  the 
statute,  is  sequestration,  and  the  appointment 
of  a  receiver.  The  defect  of  necessary  parties 
is  also  alleged. 

The  other  defenses  set  up  go  to  the  merits. 
They  are :  first,  that  the  complainants  are  con- 
cluded by  a  decree  in  a  suit  brought  in  1863, 
in  the  Floyd  County  Circuit  Court,  in  which 
they,  the  railroad  company,  and  William  Lind- 
ley,  were  parties;  second,  that,  upon  the  facts 
disclosed  in  the  pleadings,  the  City  was  indebt- 
ed to  the  company  when  the  bill  was  filed  ;  that 
the  adjustment  by  the  City  and  the  company 
was,  at  the  time  it  was  made  (Sep.,  1857)  a  com- 
promise made  in  good  faith,  by  which  the  City 
ceased  to  be  indebted  to  the  company,  and  that 
the  adjustment  was  effective  and  valid  as 
against  all  persons;  and  third,  that  if  the  com- 
plainants had  rights  against  the  City  and  might 
have  impeached  the  validity  of  an  arrangement 
by  which  the  City  recovered  its  bonds  and  ob- 
tained a  cancellation  of  its  subscription,  they 
have  slept  so  long  upon  these  rights,  that  a 
court  of  equity  will  not  afford  them  relief. 
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We  proceed  to  consider  the  last  mentioned, 
two  of  these  defenses;  for  if  they  are  sufficient, 
it  will  be  unnecessary  to  say  anything  of  the 
others. 

Assuming  that  the  subscription  made  by  the 
City  to  the  capital  stock  of  the  company  in 
XS5S,  though  undoubtedly  invalid  at  first,  be- 
came valid  oy  the  ratification  ordinance  adopted 
March  7,  1855;  that  thereby  the  City  came  un- 
der obligation  to  give  its  bonds  to  the  company 
in  payment  for  the  stock,  so  far  as  they  had 
not  already  been  given,  and  we  come  directly  to 
the  question:  what  was  the  effect  of  the  ar- 
rangement made  in  August  and  September, 
1857?  Here  the  situation  of  the  parties  at  the 
time  is  of  importance  to  be  considered. 

The  railroad  company  had  undertaken  to 
build  a  railroad  from  New  Albany  to  Sandusky 
City,  and  it  had  commenced  the  work,  relying 
mamly  upon  the  bonds  of  the  City  to  raise  the 
money  necessary.  It  had,  however,  been  disap- 
pointed. Suits  had  been  commenced  for  injunc- 
tions to  restrain  the  collection  of  a  tax  for  pay- 
ing the  interest,  and  the  consequence  was  that 
the  bonds  could  not  be  sold  without  a  ruinous 
sacrifice,  if  sold  at  all.  These  suits  were  still 
pending.  Meanwhile  the  company  had  bor- 
rowed $80,000,  pledging  the  bonds  to  the 
amount  of  $80,000  as  collateral  security.  The 
loan  had  fallen  due,  and  the  holders  were  de- 
manding payment,  and  threatening  to  sell  the 
collaterus.  The  company  was  utterly  unable 
to  redeem  the  pledge.  Its  available  means 
were  completely  exhausted.  It  could  neither 
go  on  with  its  work  nor  in  an^  manner  relieve 
itself.  According  to  the  weight  of  the  evi- 
dence, the  bonds  pledged,  together  with  all  the 
others  still  held  by  the  company,  would  not 
have  sold  for  enough  to  have  paid  the  $86,000 
borrowed. 

Turning  now  to  the  condition  of  the  City,  it 
had  ratified  its  invalid  subscription  with  an 
irrevocable  engagement  on  the  part  of  the  com- 
pany that  not  more  than  $250,000  should  be 
called  for  until  the  railroad  should  be  com- 
pleted and  put  in  running  order  at  least  to  its 
junction  with  the  Ohio  &  Mississippi  Railroad, 
and  then  only  for  the  purpose  of  f urnisiiing 
the  road  with  depots,  rolling  stock,  etc.  It  had 
paid  its  bonds  to  the  extent  of  $200,000  on  the 
subscription,  and  it  was  liable  to  be  called  upon 
for  $50,000  more.  For  the  remainder  it  was 
liable  only  upon  a  contingency  that  has  never 
happened,  and  that  never  can  happen.  The 
consideration  for  its  subscription,  it  is  true, 
had  not  failed,  though  the  motive  that  induced 
it,  namely :  the  construction  of  the  railroad,  no 
longer  existed.  The  credit  of  the  bonds  which 
it  &d  issued  was  gone,  and  had  it  issued  the 
remaining  $50,000,  they  could  not  have  been 
sold  for  more  than  $8,000  or  $10,000.  It  was 
in  these  circumstances  that  the  company  ap- 
plied to  the  City,  stating  its  own  helplessness, 
and  it  was  then  that  the  arrangement  was 
made  by  which  the  City  assumed  to  pay  the 
debt  of  $86,000  due  by  the  company,  and  sun- 
dry other  moneys,  and  in  consideration  thereof 
obtained  from  the  companv  one  hundred  and 
ninetv-three  bonds,  which  had  not  been  ne^ 
tiated,  and  a  cancellation  of  the  stock  subscrip- 
tion.    Was  this  transaction  valid? 

The  bonds  were  negotiable  instruments,  pay- 
able to  bearer  in  not  less  than  ten  and  not 
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more  than  twenty  years  and,  of  course,  paa»- 
ing  from  hand  to  hand  by  delivery.  Haa  the 
whole  subscription  been  paid,  it  must  have 
been  with  similar  bonds.  And  the  manifcsst 
design  of  the  subscription  was  to  create  bonds 
for  sale  in  the  market  as  the  convenience  or 
the  necessities  of  the  railroad  company  might 
require.  There  was  no  restriction  in  the  con- 
tract upon  the  power  of  di^)osition,  and  none 
at  law  or  in  equity,  unless  it  be  that  the  com- 
pany could  not  part  with  the  bonds  in  fraud  of 
Its  stockholders  or  its  creditors.  And  it  had 
the  right,  which  all  other  debtors  had  at  the 
time,  to  make  preferences  among  its  creditors 
— to  pay  one  rather  than  another.  It  is  not  to 
be  disputed  that,  situated  as  the  company  was 
at  the  time  when  the  contract  of  August  and 
September,  1857,  was  made,  with  the  debt  of 
$36,000  pressing  upon  it,  and  with  no  other 
means  of  relief,  it  might  have  sold  the  entire 
lot  of  two  hundred  and  forty-three  bonds 
which  it  held,  or  was  entitled  to  call  for,  at 
the  best  price  that  could  have  been  obtained, 
and  might  have  applied  the  entire  proceeds, 
had  they  been  needed,  to  pay  that  sinsle  debt 
Of  this  neither  the  stockholders  nor  the  other 
creditors  could  have  complained.  What  more 
has  been  done  now?  No  doubt  such  a  course 
would  have  involved  an  equal  sacrifice  to  the 
company,  and  would,  in  the  end,  have  been 
more  disastrous  to  the  City.  Time  has  revealed 
that  the  bonds  were  worth  more  than  they 
could  have  been  sold  for,  but  we  are  to  look  at 
the  circumstances  as  they  were  when  the  trans- 
action took  place,  in  considering  what  was  its 
nature  and  whether  it  was  legal.  But  if  a  sale 
by  the  company  at  the  market  price,  and  an 
application  of  the  whole  proceeds  to  the  pay- 
ment of  the  $86,000  debt,  would  have  been  un- 
impeachable, why  is  it  less  so  because  the  City 
became  the  purchaser?  Beyond  doubt,  the 
City  might  lawfully  buy  its  own  bonda  Had 
the  company  sold  to  a  stranger,  and  then  the 
Citv  become  a  purchaser  from  the  stranger,  it 
will  not  be  contended  that  any  creditor  of  the 
company  could  complain.  And  it  can  make 
no  difference  whether  the  purchase  was  made 
directly  or  indirectly  from  the  first  holder  of 
the  bonds,  assuming  that  there  was  no  fraud. 
The  transaction,  or  the  arrangement  of  August 
and  September,  1857.  was,  in  substance,  plamly 
nothing  more  than  a  purchase,  by  the  City,  of 
its  own  bonds,  some  of  which  haid  been  issued 
and  others  of  which  it  was  under  obligation  to 
issue  at  the  call  of  the  vendor.  The  price  paid 
was  $86,000,  besides  some  thousands  more 
which  the  purchaser  undertook  to  pay.  Look- 
ing at  it  in  the  light  of  subsequent  events,  it 
was  no  doubt  an  advantageous  purchase  for 
the  City  and,  if  the  uncontradicted  evidence 
is  to  be'believed,  it  was  deemed  at  the  time  an 
advantageous  sale  or  arrangement  for  the  com- 
pany. Certainly  it  did  not  place  the  company 
m  any  worse  position  than  it  must  have  held 
had  it  not  been  made. 

It  is,  however,  contended  bv  the  complain- 
ants, that  the  arrangement  was  fraudulent,  both 
in  law  and  in  fact,  and  that  neither  the  Com- 
mon Council  of  the  City  nor  ,the  directors  of 
the  railroad  company  had  power  to  make  it. 
In  support  of  the  proposition,  that  the  transac- 
tion was  uUra  vires,  we  are  referred  to  BeU  t. 
B.  A  Cb.,  4  Wall.,  698  [71  U.  S.,  XVIIL,8881, 
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but  thai  case  is  very  unlike  the  present.  There 
a  popular  vote,  under  legislative  sanction. 
had  instructed  the  police  board  to  subscribe  a 
defined  amount,  leaving  to  them  no  discretion. 
The  police  board  were  agents  to  carry  out  the 
popular  will,  with  limited  powers.  It  was  not, 
therefore,  for  them  to  subscribe  a  less  amount, 
or  make  any  other  contract,  than  the  one  thev 
had  been  directed  to  make;  and  this  court  well 
said  that  a  municipal  corporation,  like  the 
board  of  police,  could  not  modify  or  alter  the 
stock  sul^ription  voted  by  the  people  in  the 
absence  of  power  from  the  Legislature.  The 
decision,  however,  was  placed  upon  other 
grounds.  But  in  the  present  case  the  common 
council  were  free  to  exercise  their  own  discre- 
tion. They  were  under  no  obligation  to  sub- 
scribe at  all,  and  they  might  take  as  little  or  as 
much  sto^  as  they  pleased,  not  exceeding 
$600,000.  Besides,  as  we  have  seen,  the  ar- 
rangement a^Ailed  bv  the  complainants  was 
not  a  modification  of  the  subscription  previous- 
ly made,  or  a  bonus  given  for  a  release.  It  was 
rather  a  purchase  of  the  city  debt.  We  think 
it  was  not  beyond  the  power  of  the  contracting 
parties. 

And  we  are  not  able  to  perceive  that  it  was 
fraudulent,  either  in  law  or  in  fact.  It  may  well 
be  doubted  whether  the  complainants  can  be 
heard  in  sdlegin^  fraud.  It  is  clear  the  arrange- 
ment made  is  binding  upon  the  railroad  com- 
pany, through  which,  as  well  as  against  which, 
they  claim.  They  can,  therefore,  have  no 
standing  in  court,  unless  the  arrangement  was 
absolutely  null  for  want  of  power  in  the  par- 
ties to  make  it,  or  unless  it  was  fraudulent 
aa  against  them  and,  therefore,  voidable  at 
their  suit.  We  have  already  seen  that  it  was 
not  a  nullity,  and  the  bill  does  not  charge  that 
it  was  fraudulent.  It  avers  that  the  arrange- 
ment  and  compromise  and  attempted  cancella- 
tion of  the  subscription  were  entirely  null  and 
void,  but  it  does  not  allege  that  they  were 
fraudulently  made.  In  urging  fraud  now  the 
complainants  are  setting  up  a  case  not  made  by 
the  pl&idings.  But  it  is  not  necessary  to  place 
our  decision  on  this  ground.  No  doubt  the 
subscribed  capital  stock  of  a  corporation  is  a 
fund  held  by  it  in  trust  for  its  creditors,  as  is 
also  all  its  other  property,  and  had  the  railroad 
company  released,  without  equivalent  consid- 
eration,'or  given  it  ayray,  its  action  would 
have  been  fraudulent,  and  might  have  been  set 
aside  by  a  court  of  equity.  But  certainly  it 
was  in  the  power  of  the  directors  to  apply  the 
aubs^ption  on  bonds  taken  in  payment  to  the 
extinguishment  of  debts  and,  if  thus  applied 
in  good  faith,  all  being  obtained  for  it  that  it 
was  worth,  no  one  has  been  wronged.  It  is. 
therefore,  a  question  of  fact  to  be  determined 
by  the  evidence,  whether  the  bonds  and  the 
balance  of  the  City's  subscription  were  thus 
applied.  Upon  this  subject  we  have  already 
remarked  at  considerable  length.  We  may  add 
the  evidence  is  convincing  that  the  contract  be- 
tween the  City  and  the  cofnpany  was  made  in 
the  utmost  good  faith,  with  no  intention  to 
wrong  creditors  of  the  latter;  that  it  was  at  the 
timie  considered  advantageous  to  the  company, 
and  it  is  not  proved  that  all  was  not  paid  for 
the  bonds  issued  and  to  be  issued  that  they 
could  have  been  sold  for  in  the  market. 

See  11  Wall. 


We  will  not  pursue  this  branch  of  the  case 
further.  Were  it  even  conceded  that  the  ar- 
rangement of  August,  and  September,  1857, 
might  have  been  set  aside  at  t^e  instance  of 
the  creditors  of  the  company,  the  laches  of  the 
complainants  is  fatal  to  their  bill.  This  suit 
was  not  brought  until  the  29th  day  of  January, 
1608.  The  contract  assailed  was  consummated 
S:ieptember  8,  1857.  It  was  not  made  in  secret. 
There  was  no  attempt  at  concealment.  On  the 
contrary,  the  ordinance  of  the  City  was  pub- 
lished at  the  time.  The  insolvency  of  the 
company,  as  well  as  its  abandonment  of  its 
work  on  the  railroad,  was  known.  It  is  assert- 
ed in  complainants'  bill.  Injunction  suits  were 
then  pending  against  the  Cit;^.  The  return  of 
nulla  bona  to  the  complainants'  execution 
against  the  railroad  company  was  made  on  the 
1st  of  December.  1858.  Then  their  riffht,  if 
any  they  had,  to  attack  the  compromise  as 
fraudulent  was  perfect.  Yet  they  remained  in- 
active more  than  nine  years,  and  it  was  not  until 
after  a  speculator  had  purchased  a  large  part  of 
the  judgment  that  this  bill  was  brought.  An 
attempt  has  been  made  to  excuse  this  lone  de- 
lay, by  the  testimony  of  one  of  the  complain- 
ants that  he  had  never  heard  of  the  compro- 
mise of  the  City's  subscription  until  a  time 
which  was  subsequent  to  the  commencement  of 
the  suit.  But  he  does  not  say  that  he  had  not 
full  possession  of  the  means  of  detecting  the 
fraudulent  arrangement,  if  it  was  fraudulent, 
or  that  there  had  been  any  concealment;  and 
the  possession  of  such  means  of  knowledge  is, 
in  equity,  the  same  as  knowledge  itself.  Fam- 
amv.  Brooks,  0  Pick.,  212;  2  Story,  Eq.,  1521. 
Moreover,  the  other  evidence  in  the  case  is  ir- 
reconcilable with  this  statement  of  the  witness. 
He  had  attorneys  who  knew  of  the  compro- 
mise from  the  first.  He  himself  went  to  New 
Albany,  in  the  spring  of  1858,  for  the  purpose 
of  making  a  thorough  examination  of  the  af- 
fairs of  the  company,  and  another  witness 
thinks  he  was  then  informed  of  the  arrange- 
ment. There  is  not  the  slightest  evidence  that 
any  other  one  of  the  complainants  was  not 
fully  apprised  of  what  had  been  done  from  the 
time  of  the  transaction,  and  certainly  they  all 
had  the  fullest  means  of  knowledge.  No  ex- 
cuse is,  therefore,  shown  for  their  long  delay, 
and  it  is  difficult  to  see  why  they  are  not  barred 
by  the  rule  in  equity  analogous  to  the  Statute 
of  Limitations.  Upon  this  subject  it  is  unnec- 
essary to  cite  authorities.  They  are  to  be  found 
in  numbers  in  the  decisions  of  this  court,  as 
well  as  elsewhere.  It  is  not  to  be  questioned 
that  a  direct  suit  at  law,  founded  upon  alleged 
fraud  in  making  the  compromise,  would  have 
been  barred  by  Uie  Indiana  statutory  limitation 
of  six  years.  It  cannot  be  maintained  that 
supine  negligence  and  lapse  of  time  are  less 
efficient  in  a  court  of  equif^. 

These  views  of  the  case  render  it  unneces- 
sary to  consider  the  other  defenses  set  up 
against    the   complainants'  right  to  recover. 

The  decree  of  the  OireuU  Oaart  u  revenged, 
and  the  eatiee  remanded  toith  inetrucUone  to  die- 
,mie8  the  eomplainante'  bill  a%  againtt  the  OUf^of 
New  Albany, 

Cited-17  WaU.,  800 ;  106  U.  S.,  154;  9  Bank.  Rear., 
148;  5  DiU.,  87,  note;  2S  Afai.  Rep.,  206  (80  Ul.,  450);  87 
Am.  Rep.,  188  (07  lU.,  660). 
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WESTERN    TRANSPORTATION     COM- 
PANY,  Plff.  in  Err., 


SAMUEL  A.*  DOWNER. 

(See  8.  Cm  U  WaU..  129-186. ) 

"Dangern  of  lake  namgaUan"  shallowness  of 
waters  is  included  in — when  loss  not  ottrGmted 
to — burden  of  proof— presumption  of  negligence. 

•1.  The  term  "  dan^ra  of  lake  navl^tion,"  in- 
cludes all  the  ordlnarv  perils  which  attend  naviara- 
tion  on  the  lakes  and,  amon^  others,  that  which 
arises  from  shallowness  of  the  waters,  at  the  en- 
tranoe  of  liarbors  formed  from  them. 

2.  When  a  defendant  transportation  company 
shows  that  a  loss  of  ^oods  which  it  had  contracted 
to  carry  from  one  port  to  another,  was  occasioned 
by  a  danger  of  lake  naviaration,  from  losses  by 
which  it  bad  exemnted  itself  by  its  bill  of  lading, 
the  plaintiff  may  show  that  the  danger  and  conse- 
quent loss  might  have  been  avoided  by  the  exercise 
of  proper  care  and  skill  on  the  part  of  the  defend- 
ant;  in  which  case  the  defendant  will  be  liable,  not- 
wlthstandinflr  the  exemption  in  the  bill  of  lading. 
The  burden  of  estabUshlng  the  absence  of  such  care 
and  skill  on  the  part  of  the  defendant,  rests  with  the 
plaintiff. 

3.  A  presumption  of  negligence,  from  the  simple 
occurrence  of  an  accident,  seldom  arises,  except 
when  the  accident  proceeds  from  an  act  of  such  a 
character  that,  when  due  care  is  taken  in  its  per- 
formance, no  injury  ordinarily  ensues  from  it  in 
similar  cases ;  or  where  it  is  caused  by  themisman^ 
agoment  or  misconstruction  of  a  thing  over  which 
the  defendant  has  immediate  control,  and  for  the 
management  or  construction  of  which  he  is  respon- 
sible. 

[No.  98.] 

Submitted  Mar.  2,  1871.  Decided  Apr.  10, 1871. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
Stales  for  the  Northern  District  of  Illinois. 

Suit  was  brought  in  the  Superior  Court  of 
Chicago,  by  the  defendant  in  error,  to  recover 
for  damages  to  a  certain  quantity  of  coffee. 
Upon  the  petition  of  the  defendant, the  case  was 
removed  to  the  court  below.  Judgment  hav- 
ing been  given  for  the  plaintiff  in  that  court, 
the  defendant  sued  out  this  writ  of  error. 

The  case  is  fully  stated  in  the  opitiion  of  the 
court. 

Messrs.  J.  N.  Je^vett  and  Georgpe  B. 
Hibbard*  for  plaintiff  in  error: 

The  counsel  for  the  defendant  requested  the 
judge  to  charge  the  jury  that,  if  they  believed 
from  the  evidence  that  the  loss  of  the  coffee 
was  within  one  of  the  exceptions  contained  in 
the  bill  of  lading,  that  is  to  say,  if  it  was  oc- 
casioned by  a  peril  of  navigation,  of  the  lakes 
or  rivers,  then  the  burden  of  showing  that  the 
loss  might  have  been  avoided  by  the  exercise  of 
proper  care  and  skill,  was  upon  the  plaintiff- 
it  was  for  him  to  show  that  the  loss  was  the  re- 
sult of  negligence. 

The  court  refused  to  so  charge,  and  the  de- 
fendant's counsel  excepted. 

This  refusal  was  error.  The  whole  doctrine 
is  most  clearly  stated  by  this  court  in  Clark  v. 
BameU,  12  How..  272;  see,  also,  Hunt  v.  7%d 
Cleveland,  Newb.,  221 ;  The  Neptune,  6  Blatchf., 
193;  Am.  Law  R.,  Jan.  1871,  p.  212. 

The  court  charged  the  jury,  substantially, 

*Head  notes  by  Mr.  Justice  Field. 

■  - 

Note.— JVom  what  llabauy  a  contract  that  a  com- 
mon carrUr  is  not  responsible  for  loss  or  damage  wQl 
^onerate.  Bee  note  to  New  J  ersey  Steam  Nav.  Co.  v. 
Merch's  B*k,  47  U.  8.  (6  How.),  344. 

Liability  of  carrier  by  water  for  loss  or  damaae  of 
¥v?*  m^  ^^  ^  Moore  v.  Trans.  Co.,  66  U.  8., 
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that  It  was  the  duty  of  the  master  to  do  one  of 
three  things:  to  "back"  or  to  **put  out  to 
sea  "  or  to  "  take  a  new  course." 

Certainly  that  was  not  a  question  of  law. 
This  part  of  the  charge  was  plainly  erroneoua 

Qreenleaf  v.  Birth,  9  Pet..  292;  Blackburk 
V.  Crawford,  8  Wall.,  175  (70  U.  8..  XVIIL, 
loo). 

Mr.  James  T.  Mitehell,  for  defendant  in 
error: 

The  weight  of  authority  is  in  favor  of  the  in- 
struction complained  of. 

*•  If  the  acceptance  of  the  goods  was  special, 
the  burden  of  proof  is  still  on  the  carrier  to 
show,  not  onlv  the  cause  of  the  loss  was  within 
the  terms  of  the  exception,  but  also  that  there 
was,  on  his  part,  no  negligence  or  want  of  due 
care."  2Greenl.  Ev.,sec.  219;  WhOesidesY.Bus- 
sea.  8  Watts  &S..  44. 

So.  also,  in  Hays  v.  Kennedy,  41  Penn.,  878; 
Lowrie,  Ch.  J.,  says:  *'He  must  prove,  not  only 
an  accident  which  the  law  admits  as  inevitable 
in  its  character,  but  also  that  he  was  guilty  of 
no  fault  in  falHnc  into  the  danger,  or  in  his  ef- 
forts to  extricate  himself  from  u. "  Qraham  v 
Davis,  4 Ohio  St.,  862. 

This  rule  is  well  established,  also,  in  other 
Stat^. 

Swindler  v.  HiUiard,  2  Rich.,  286;  Baker  v 
Brinson,  9  Rich.,  201;  Berry  v.  Cooper,  28 Qa  . 
548;  Turney  v.  Wilson,  7  Yerg.,  840;  SUl  v. 
Sturgeon,  28  Mo.,  827. 

The  decision  was  expressly  left  to  the  jury 
The  language  of  the  Judge  was:  "  It  is  for  the 
jury  to  say  whether  he  did  his  duty.    I  don't 
think  he  did,  but  the  facts  are  submitted  to 
you."    In  this  there  was  no  error.     Iracy  v 
^artwout,  10  Pet.,  80;  Garrard  v.  BeynMs,  4 

XlOW. ,  I/O?. 


Mr.  Justice  Field  delivered  the  opinion  of 
the  court: 

This  was  an  action  against  the  Western  Trans- 
portation Company  to  recover  damages  sus- 
tained by  the  plaintiflf  from  the  loss  of  eighty- 
^our  bags  of  coflfee,  belonging  to  him,  which 
the  Company  had  undertaken  to  transport  from 
New  York  to  Chicago.  The  Company  was  a 
common  carrier,  and  in  the  course  of  the  trans 
portation  had  shipped  the  coffee  on  board  of 
the  propeller  Buffalo,  one  of  its  steamers  on  the 
lakes.  The  testimony  shows  that  the  steamer 
was  seaworthy  and  properly  equipped,  and  was 
under  the  command  of  a  competent  and  expe- 
rienced master;  but  on  entering  the  harbor  of 
Chicago  in  the  evening,  she  touched  the  bot- 
tom, and  not  answering  her  helm  got  aground 
and  during  the  night  which  foflowed.  kept 
pounding,  and  thus  caused  the  hold  to  fill  with 
water.  The  result  was,  that  the  coffee  on  board 
was  so  damaged  as  to  be  worthless. 

The  bill  of  lading,  given  to  the  plaintiff  by 
the  Transportation  Company  at  New  York,  ex- 
empted  the  Company  from  hability  for  losses  on 
goods  insured,  and  losses  occasioned  by  the 
"^dangers  of  navigation  on  the  lakes  and  rivM«." 
The  defense  made  in  the  case  was,  that  the 
loss  of  the  coffee  came  within  this  last  ex- 
ception. 

On  the  trial  the  plaintiff  made  out  a  prima 
facie  case  by  producing  the  bill  of  lading,  show- 
ing the  receipt  of  the  coffee  by  the  Company  at 
New  York,  and  the  contract  for  its  transpor- 
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tation  to  Chicago,  and  by  proving  the  arrival  of 
the  coffee  at  the  latter  place  in  the  propeller 
Brooklvn  in  a  mined  condition,  and  the  conse- 
quent damages  sustaiDed.  The  Company  met 
this  prima  fade  case  by  showing  that  the  loss 
was  occasioned  by  one  of  the  dangers  of  lake 
navigation.  The  term,  "dangers  of  lake 
navigation/*  include  all  the  ordinary  perils 
which  attend  navigation  on  the  lakes,  and  among 
others,  that  which  arises  from  shallowness  or 
the  waters  at  the  entrance  of  harbors  formed 
from  them.  The  plaintiff  then  introduced  tes- 
timony to  show  that  this  danger,  and  the  con- 
sequent loss,  might  have  been  avoided  by  the 
exercise  of  proper  care  and  skill  on  the  part  of 
the  defendant.  If  the  danger  might  have  been 
thus  avoided,  it  is  plain  that  the  loss  should  be 
attributed  to  the  n^llgence  and  inattention  of 
the  Company,  and  it  should  be  held  liable,  not- 
withstanding the  exception  in  the  bill  of  lading. 
The  burden  of  establishing  such  nes^ligence  and 
inattention  rested  wilh  the  plaintiff,  but  the 
court  refused  an  instruction  to  the  jury  to  that 
effect,  prayed  by  the  defendant,  and  instructed 
them  that  it  was  the  duty  of  the  defendant  to 
ahow  that  it  had  not  been  guiltv  of  negligence. 
In  this  respect  the  court  erred.  In  Clark  v. 
BamweU,  12  How.,  272,  the  precise  point  was 
involved,  and  the  decision  of  the  court  in  that 
case  is  decisive  of  the  question  in  this.  And 
that  decision  rests  on  principle.  A  peril  of  navi- 
gation having  been  shown  to  exist,  and  to  have 
occasioned  the  loss  which  is  the  subject  of  com 
plaint,  the  defendant  was  prima  facte  relieved 
from  liability,  for  the  loss  was  thus  brought 
witliin  the  exceptions  of  the  bill  of  lading. 
There  was  no  presumption,  from  the  simple  fact 
of  a  loss  occurring  in  this  wav,  that  there  was 
any  negligence  on  the  part  of  the  Company.  A 
presumption  of  negligence  from  the  simple  oc- 
currence of  an  accident  seldom  arises,  except 
where  the  accident  proceeds  from  an  act  of  sudi 
a  character  that,  when  due  care  is  taken  in  its 
performance,  no  injury  ordinarily  ensues  from 
It  in  similar  cases,  or  where  it  is  caused  by  the 
mismanagement  or  misconstruction  of  a  thing 
over  which  the  defendant  has  immediate  con 
trol,  and  for  the  management  or  construction  of 
which  he  is  responsible.  Thus,  in  Scott  v.  Dock 
Co.,  8  Hurls.  &  C,  596,  the  plaintiff  was  in- 
jured by  bags  of  sugar  falling  from  a  crane  in 
which  they  were  lowered  to  the  ground  from  a 
warehouse  by  the  defendant,  and  the  court  said : 
**  There  must  be  reasonable  evidence  of  negU 
gence;  but  where  the  thing  is  shown  to  be  un- 
der the  management  of  the  defendant  or  his 
aervants,  and  the  accident  is  such  as  in  the  ordi- 
nary course  of  things  does  not  happen  if  those 
who  have  the  management  use  proper  care,  it 
affords  reasonable  evidence,  in  the  absence  of 
explanation  by  the  defendant,  that  the  accident 
aroee  from  want  of  care." 

So  in  Cwrti»  v.  R.  R  Co.,  18  N.  Y.,  543,  the 
Court  of  Appeals  of  New  York  held  that  the 
mere  fact  that  a  passenger  on  a  railroad  car  was 
injured  by  the>  train  running  off  a  switch,  was 
not  of  itself,  without  proof  of  the  circumstances 
under  which  the  accident  occurred,  presump- 
tive evidence  of  negligence  on  the  part  of  the 
Company.  The  court  said  that  carriers  of  pas- 
aen^rs  were  not  insurers,  and  that  many  in- 
junei  might  occur  to  those  they  transported,  for 
which  they  were  not  responsible;  but  as  rail- 
Bee  11  Wall.  U.  ^„  Book  20, 


road  companies  were  bound  to  keep  their  roads, 
carriages,  and  all  apparatus  employed  in  work- 
ing them,  free  from  any  defect  which  the  utmost 
knowled^,  skill  and  vigilance  could  discover  or 
prevent,  if  it  appeared' that  an  accident  was 
caused  by  any  deficiency  in  the  road  itself,  the 
cars  or  any  portion  of  the  apparatus  belonging 
to  the  Company  and  used  in  connection  with 
its  business,  a  presumption  of  negligence  on  the 
part  of  those  whose  duty  it  was  to  see  that 
everything  was  in  order  immediately  arose,  it 
being  extremely  unlikely  that  any  de^ct  should 
exist  of  so  hidden  a  nature  that  no  degree  of 
skill  or  care  could  have  seen  or  discovert  it. 

It  is  plain  that  the  grounds  stated  in  these 
cases,  upon  which  a  presumption  of  negligence 
arises  when  an  accident  has  occurred,  have  no 
application  to  the  case  at  bar.  The  grounding 
of  the  propeller  and  the  consequent  loss  of  the 
coffee  may  have  been  consistent  with  the  high- 
est care  and  skill  of  the  master,  or  it  may  have 
resulted  from  his  negligence  and  inattention. 
The  accident  itself,  irrespective  of  the  circum- 
stances, furnished  no  ground  for  any  presump- 
tion one  way  or  the  other.  If,  therefore,  the 
establishment  of  the  negligence  of  the  defend- 
ant was  material  to  the  recovery,  the  burden  of 
proof  rested  upon  the  plaintiff. 

For  the  error  in  the  refusal  of  the  inetrucUon 
prayed  and  in  the  instruction  g^ven,  thejudgment 
mnst  be  reversed,  and  the  cause  remanded  for  a 
new  trial. 

ated-a  Blss.,  319 ;  2  Dill.,  28 ;  17  Biatchf .,  422. 


HENRY  B.  TYLER,  Plff.  in  Err,, 

JOHN  D.  DEPREEB. 

(See  S.  C  U  WaU..  381-866.) 

Confiscation  proceedings  can  he  coBat&raUy  ques- 
tioned, only  for  wint  of jurisdicUon— powers  of 
Congress  are  the  same  in  dvU  war  as  in  other 
wars — seizure  gifjes  jurisdiction. 

Where  oooflsoatloo  proceedings  do  not  oome  be- 
fore this  court  on  a  writ  of  error,  to  correct  any  ir- 
refirularities  or  mere  errors  of  law,  but  collaterally 
as  the  foundation  of  the  defendant's  title,  no  error 
can  bo  regarded  here  that  does  not  go  to  the  ex- 
teat  of  showing  a  want  of  Jurisdiction  in  the  court 
which  rendered  the  Judgment  condemning  the 
property. 

Ck>ngre88  to  which  is  confided  the  power  to  make 
war,  to  suppress  insurrection,  to  levy  taxes,  to 
make  rules  concerning  captures  on  land  and  on  sea, 
Ifl  not  deprived  of  these  powers  when  the  necessity 
for  their  exercise  is  called  out  by  domestic  insur- 
rection and  internal  civil  war. 

When  the  officer  had  seized  the  property  for  con- 
demnation, and  had  made  known  that  fact  to  the 
court,  such  seizure  was  sufficient  to  subject  the 
land  to  the  Jurisdiction  of  the  court. 

[No.  24.] 

Argued  Mar.  29. 1870.  B&arguedFVb.  IS,  1871, 

Decided  Apr.  IQ,  1871. 

IN  ERROR  to  the  Supreme  Court  of  the  Dis- 
trict of  Columbia. 

This  was  an  action  of  ejectment  brought  in 
the  court  below,  in  which  Judgment  was  given 
for  the  defendant,  upon  a  special  verdict.  The 
plaintiff  thereupon  sued  out  this  writ  of  error. 

The  case  is  sufficiently  stated  by  the  court 

Messrs.  R.  J.  Brent  and  R.  T.  Merrick, 
for  plaintiff  in  error: 

There  was  no  a  ppraisement  made  of  the  prop* 
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erty,  as  is  usual  aod  customary  by  the  local  law. 
Evans,  Pr.,  480. 

The  Marsha]  fails  to  return  that  he  made  seiz- 
ure of  all  the  right,  title,  etc.,  of  the  j;>arty  ac- 
cused, but  simply  returns  that  he  made  seizure 
of  the  within  described  property,  and  ^ve  no- 
tice to  the  tenants  in  possession  as  within  di- 
rected, and  the  notice  prefixed  only  informs  the 
occupants  that  the  property  has  been  seized  by 
virtue  of  the  Confiscation  Act. 

Treating  it  as  an  admiralty  case,  and  in  the 
words  of  the  A.ct  making  it  "conform  as  nearly 
as  possible  to  proceedings  in  admiralty"  it  is 
wholly  defective  for  want  of  seizure  under  the 
order  of  the  court. 

The  libel  of  information  in  its  7th  article  was, 
that  the  property  has  been  seized  by  the  Mar- 
shal in  compliance  with  instructions,  etc. ;  but 
as  the  libel  is  the  inception  of  the  judicial  pro- 
ceeding, it  manifestly  refers  to  some  antecedent 
seizure,  not  ordered  by  the  court. 

The  special  verdict  shows  that  the  pretended 
seizure  was  made  and  certified  to  the  District 
Attorney  June  13,  1863,  while  the  libel  was  not 
filed  until  June  16,  1863. 

But  such  an  averment  of  seizure  is  not  seizure 
or  proof  of  seizure,  and  the  court  never  saw  at 
any  time  the  evidence  of  alleged  seizure,  re- 
turned to  the  District  Attorney's  ofiQce  before 
the  tiling  of  the  libel. 

The  monition  commands  the  Marshal  to  at- 
tach the  west  half  of  lot  G,  in  square  455,  and 
give  due  notice  to  all  persons  to  appear  and 
hhow  cause,  why.  etc.,  on  the  first  Monday  of 
August,  1863. 

But  the  Marshal  failed  to  make  any  return  of 
the  fact  of  attachment  or  seizure,  nor  does  he 
appear,  by  the  special  verdict,  to  have  executed 
the  monition  further  than  by  advertising  the 
notice  to  appear. 

It  is  true  that  in  what  is  termed  *'the  order 
for  process,"  the  clerk,  on  the  same  June  16, 
1808,  recites  that  this  property  had  been  seized 
by  the  Marshal ;  but  that  manifestly  was  a  cler- 
ical assumption,  andincontradiction  of  the  mo- 
nition and  order  of  the  same  date  attached  to  it. 

This  libel  should  not  only  have  averred  that 
the  stdzure  was  made,  but  that  it  subsisted  and 
remained  in  force  at  the  filing  of  the  libel,  and 
this  is  a  jurisdictional  averment  for  the  reasons 
stated  by  Judge  Nelson,  in  4  Blatchf.,  102. 

The  confiscation  in  this  case  was  coram  non 
judiee  and  void. 

Where  the  seizure  is  on  land,  the  court  pro- 
ceeds as  a  court  of  common  law  with  a  jury. 
2  Pai-s.  Adm.,  219;  Gilpin,  235;  1  Paine(C.  C.) 
491;  The  Sarah,  8  Wheat.,  891. 

The  7th  section  of  the  Act  of  July  17,  1862, 
provides  for  and  directs  criminal  prosecutions 
within  the  meaning,  of  the  6th  article  of  the 
Amendments  to  the  Constitution  of  the  United 
States. 

Armstrong' 8  Foundry,  6  Wall.,  769  (73  U.  8., 
XVIII. ,  884);  Tfi^  Palmyra,  12  Wheat.,  1;  The 
Malek  AdJiel,2  How.,  210;  Mr%,  Alexander' 8 Cot- 
^71,2  Wall.,404(69  U.  S.,XVII..  915):  27w ilmy 
Warwick,  2  Black,  674  (67  U.  8.,  XVII.,  479); 
2  Spr.  Dec. ;  Joint  Resolution  of  July  17, 1862, 
12  Stat,  at  L.,  589,  and  Message  of  President 
relating  thereto;  Cong.  Globe,  pt.  4,  2d  sess., 
1861,  1862,  p.  3488, 

The  record  in  this  case  shows  that  the  require- 
ments of  the  article  were  not  observed. 
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1.  It  does  not  appear  where  the  alleged  of- 
fense was  committed  or,  consequently,  that  the 
proceedings  were  in  the  State  and  District  where 
it  was  committed. 

2.  There  was  no  trial  by  jury,  and  such  trial 
neither  was  nor  could  be  waived. 

People  V.  Caneemt,  7  Abb.  Pr.,  271 ;  2  Hawk. 
(P.  C.)  ch.  40,  sec.  21,  and  ch.  27,  sec.  19;  4 
Bl.  Com..  31;  Adm.  Rule,  19. 

Proceedings  under  the  7th  section  of  the  Act 
of  July  17,  1862,  had  for  their  object  to  deprive 
a  citizen  of  his  property,  within  the  meaning  of 
the  6th  article  of  the  Amendments  to  the  Con- 
stitution, and  the  record  in  this  case  shows  that 
due  process  of  law,  required  by  that  article  was 
not  used.  Murray  y.  Land  Co,,  18  How.,  272 
(59  U.  8.,  XV..  872);  The  Palmyra,  12  Wheat. 
1;  The  Malek  Adhel,  2  How.,  210. 

The  7th  section  of  the  Act  of  July  17,  1862, 
requires  a  person  to  be  held  to  answer  for  ao  in- 
famous crime,  within  the  meaning  of  the  5th 
article  of  the  Amendments  to  the  Constitution; 
and  the  record  in  this  case  shows  that  the  re- 
quirements of  this  article  respecting  such  accu- 
sation were  not  observed. 

Jonee  v.  Bobhine,  8  Gray,  329 ;  NorrU  v.  Doni- 
phan, 4  Met.  (Ky.)  385. 

Unless  the  crime  for  the  punishment  of  which 
the  5th  and  6th  sections  of  the  Act  subject  to 
forfeiture  all  property  of  the  offender,  shall  be 
held  to  be  treason  or  felony,  these  sections  of 
the  Act  impose  excessive  fines,  within  the  mean- 
ing of  the  8th  article  of  the  Amendments  to  the 
Constitution;  and  if  the  crime  be  treason  or  fel- 
ony, the  accused  cannot  be  held  to  answer,  save 
in  conformity  with  the  requirements  of  the  5th 
article  of  the  Amendments  to  the  Constitution. 

These  were  not  proceedings  in  admiralty, and 
there  could  be  no  trial  therein  without  a  jury. 

Union  Ins.  Co.  v.  U.  8.,^  Wall..  759  (73  U. 
8.,  XVni.,879):  Armstrong's  Foundry, 6  Wall., 
766  (73  U.  8.,  XVIII.,  882). 

Condemnation  without  trial  was  erroneous. 
Adm.  Rule,  29. 

This  record  shows  that  there  was  no  substan- 
tial compliance  with  the  admiralty  rules  made 
by  this  court. 

Rules  22.  29;  U,  8,  v.  Cutter,  2  Curt.,  617, 
and  cases  there  cited. 

Seizure,  by  the  President,  preliminary  to  the 
filing  of  process,  does  not  appear  by  the  record. 

Seizure  by  order  of  the  court,  so  as  to  bring 
the  property  into  its  possession  and  enable  it  to 
act  in  rem,  is  essential  to  its  jurisdiction,  and 
no  such  order  of  seizure,  and  no  action  on  any 
such  order  appears. 

Thatcher  v.  Powell,  6  Wheat.,  119;  Jennings 
v.  Carson,  4  Cranch,  23;  Rose  v.  Ilimely.  4 
Cranch,  277;  The  Mary,  9  Cranch,  144;  T/te 
Commerce,  1  Black.  581  (66  U.  8.,  XVII.,  110); 
Nelsonv.  Leland,  22  How..  48(63  U.  8.,  XVI., 
269). 

It  does  not  appear  that  the  plaintiff  in  error 
had,  or  could  have  had,  any  notice. 

The  words  "in  due  course  of  law,"  mean 
"after  judgment." 

4  Bl.  Com.,  381;  2  Mass.,  236;  2  Kent,  12. 
The  same  point  was  decided  in  Armstrong's 
Foundry  {supra). 

The  district  court  was  exercising  special  juris- 
diction under  the  statute. 

July  17.  1862,  scqs.  6,  7:26right..l235;8ecs. 
29,  30. 
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In  such  cases  it  ia  in  the  predicament  of  an 
inferior  court,  and  all  its  proceedings  are  coram 
tumjudiee,  if  the  requirements  of  law  be  not  ob- 
served in  any  respect. 

HoUingiwarth  v.  Barbour,  4  Pet. ,  466 ;  WiUiam- 
9on  V.  Berrp.S  How.,  536;  1  Sm.  Lead.  Cas., 
883. 

YThen  ex  parte  proceedings  are  in  rem,  the 
statutory  notice  is  necessary.  1  Sm.  Lead.  Cas., 
836. 

In  BoeweWe  Leuee  ▼.  Otis,  9  How.,  849, there 
was  a  violation  of  law  in  not  having  a  jury  trial, 
find  the  whole  doctrine  is  therein  fully  discussed. 

The  decree  of  sale  was  passed  July  39,  1868, 
prior  to  first  Monday  in  August,  on  which  last 
day  the  monition  and  attachment  were  return- 
able, so  that  the  legal  notice  prescribed  was  ig- 
nored, and  the  decree  rendered  without  either 
actual  or  constructive  notice. 

Meetrs.  A.  G.  Riddle,  8,  L.  PhOUps  and 
Th  Madison  Day*  for  defendant  in  error: 

Both  under  the  Statute  of  July  17, 1862,  and 
by  the  general  law  of  proceedings  in  rem,  the 
court  has  jurisdiction  the  moment  of  8eizure,and 
institution  of  proceedings  tn  rem. 

The  5th  section  of  the  Confiscation  Act  de- 
clares: **To  insure  the  speedy  determination  of 
the  present  rebellion,  it  shallbe  the  duty  of  the 
President  to  cause  seizure  of  all  the  estate,"  etc. 

And  in  the  7th  section:  "To  secure  the  con- 
demnation and  sale  of  any  such  property  after 
the  same  shall  have  been  seized,  so  that  it  may 
be  available  for  the  purpose  aforesaid,  proceea 
inft»  in  rem  shall  be  instituted  in  the  name  of  tlie 
United  States,"  etc 

But,  independently  of  any  statutory  regula- 
tion in  all  proceedings  in  rem,  a  court  of  ad- 
miralty, whether* as  a  prize  or  instance  court, 
has  Jurisdiction  and  absolute  control  over  the 
thing,  as  soon  as  seized  and  libeled.  Jennings 
y.  (Mreon,  4  Cranch,  28. 

The  district  court  does  not  derive  its  Jurisdic- 
tion from  any  possession,  actual  or  supposed, 
of  its  officers',  but  from  the  act  and  place  of  the 
sevAure  for  the  forfeiture;  and  if  it  at  once  ac- 
quires Jurihdiction,  it  is  not  avoided  by  any  sub- 
sequent irregularity. 

The  BoUna,l  Gall. ,  81 ;  2 Pars.  Mar.  Law.585. 

In  a  case  of  seizure  on  land,  it  was  held  nothing 
more  was  necessary  to  give  jurisdiction  in  cases 
of  this  nature,  than  that  seizure  should  be  made 
within  the  district. 

Ke€ne  v.  U.  S.,  b  Cranch,  804. 

A  libel  stating  the  fact  of  seizure  on  land, 
would  give  jurisdiction.  The  Sarah,  8  Wheat., 
891. 

In  order  to  institute  and  perfect  proceedings 
in  rem,  it  is  necessary  that  the  thing  should  be 
actually  and  constructively  within  Uie  reach  of 
Uif  court. 

The  Ann,  9  Cranch,  289;  Conk.  Adm.,  258. 

The  acts  of  seizure  by  the  Marshal  in  this 
case  were  all  that  could  be  done. 

17  Law  Rep.,  497;  1  8pr. ;  The  Joetfa  Segun- 
da,  10  Wheat ,  812. 

The  decree  or  Judgment  of  the  court,  which 
has  jurisdiction  of  the  person  and  subject  mat- 
ter. IS  binding  until  reversed,  and  cannot  be  col- 
laterally attacked.  All  the  rights  acquired  at  a 
judicial  sale  while  the  decree  or  judgment  was 
m  full  force  and  which  they  authorized,  will  be 
protected.  It  is  sufiQcient  for  the  buyer  to  know 
that  the  court  had  jurisdiction  and  exercised  it, 

See  11  Wall. 


and  that  the  order,  on  the  faith  of  which  he 
purchased,  was  made  and  authorized  the  sale. 
With  the  errors  of  the  court  he  has  no  concern. 
These  principles  have  so  often  received  the  sanc- 
tion of  this  court,  that  it  would  not  have  been 
deemed  necessa^  again  to  re  affirm  them,  had 
not  the  extent  of  the  doctrine  been  questioned 
at  the  bar. 

Mr.  Justice  Davis'  opinion,  Oray  v.  Brignar- 
dello,  1  Wall.,  684  (68  D.  8..  XVII. ,  697);  see. 
also,  U.  8.  V.  Nourse,  9  Pet.,  8;  Voorheesv.Bk. 
of  U.  a.,  10  Pet..  449;  Blaine  v.  The  Charles 
Ca/rter,  4  Cranch,  828;  EUiottv.  Piersol,  1  Pet., 
840;  U.  8.  V.  Arredondo,  6  Pet.,  729;  see,  also, 
OTignon'7.  Astor,2VLow.,  ^QS',HyUonv. Brown, 
1  Wash.  (C.  C.)  848. 

Mr.  Justice  Miller  delivered  the  opinion  of 
the  court: 

In  this  action  in  ejectment.  It  was  conceded 
that  the  plaintiff  below  had  title  to  the  lot  in 
question,  and  should  recover  the  possession, 
unless  that  title  had  been  devested  by  certain 
judicial  proceedings  had  under  the  Confiscation 
Acts  of  Congress. 

These  proceedings  are  found  by  special  pro- 
ceedings of  the  jury  on  which  the  law  of  the 
case  was  submitted  to  the  Supreme  Court  of 
this  district  in  bank,  who  rendered  a  judg- 
ment in  favor  of  defendants. 

To  this  judgment,  the  plaintiff  prosecutes 
the  present  wnt  of  error,  and  the  question  for 
our  consideration  is,  whether  the  confiscation 
proceedings,  as  found  in  the  special  verdict, 
devested  me  title  of  plaintiff  in  the  lot. 

These  proceedings  do  not  come  before  us  on 
a  writ  of  error  to  correct  any  irregularities  or 
mere  errors  of  law  in  the  court  which  rendered 
the  judgment,  but  they  come  before  us  col- 
laterally as  the  foundation  of  the  defendant's 
title. 

According  to  the  well  settled  doctrine  in  such 
cases,  no  error  can  be  regarded  here,  or  could 
have  been  considered  in  the  court  below  on 
the  trial,  that  does  not  go  to  the  extent  of 
showing  a  want  of  Jurisdiction  in  the  court 
which  rendered  the  judgment  condemning  the 
property.  See,  Cooper  v.  Beynolds,  10  Wall., 
808  [77  U.  S.,  XIX.,  981]  and  the  numerous 
cases  there  cited. 

Counsel  for  the  plaintiff  in  error  recognize 
this  principle,  but  it  is  remarkable  what  a 
number  of  supposed  errors  in  the  proceedings 
are  found  by  them  to  be  jurisdictional.  Al- 
most every  point  that  has  been  urged  in  the 
cases  of  Garnet  v.  U.  S.  [ante  79]  and  MiUer  v. 
The  Same  [ante  185J  on  a  writ  of  error  di- 
rectly to  those  confiscation  proceedings,  is 
here  relied  on  as  sufficient  to  defeat  the  Juris- 
diction. Looking  to  the  errors  alleged,  it  may 
safely  be  said  that  if  half  that  has  been  so 
earnestly  urged  by  counsel  in  Uiese  cases  be 
well  founded,  the  Confiscation  Acts  would 
be  nu^tory  from  the  difficulty  of  putting 
them  judicially  in  force,  though  their  con- 
stitutionality were  conceded. 

Undoubtedly,  by  the  individual,  whose 
property  is  thus  seized  and  condemned  for 
acts  of  hostility  to  his  government,  the  course 
pursued  would  be  scrutinized  with  an  eye 
quick  to  detect  errors,  and  it  is  not  strange 
that  this  critical  spirit  should  affect  the  argu- 
ment here.    When  to  this  is  added  the  belief, 
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long  inculcated,  that  the  Federal  Qovernment, 
however  strong  in  a  conflict  with  a  foreign  foe, 
lies  manacled  by  the  Constitution  and  helpless 
at  the  feet  of  a  domestic  enemy,  we  need  not 
be  surprised  that  both  the  power  of  Congress 
to  pass  such  a  law  as  the  one  in  question,  and 
the  capacities  of  the  courts  to  enforce  it, 
should  meet  with  a  stout  denial. 

But  we  do  not  believe  that  the  Congress  of 
the  United  States,  to  which  is  confided  all  the 
great  powers  essential  to  a  perpetual  union — 
the  power  to  make  war,  to  suppress  insurrec- 
tion, to  levy  taxes,  to  make  rules  concerning 
captures  on  land  and  on  sea — is  deprived  oi 
these  powers  when  the  necessity  for  their  ex 
ercise  is  called  out  by  domestic  insurrection 
and  internal  civil  war — when  States,  forgetting 
their  constitutional  obligations,  make  war 
against  the  nation,  and  confederate  together 
for  its  destruction. 

And  we  are  further  of  *  opinion  that  where 
the  constitutionality  of  the  Confiscation  Acts  be- 
ing established,  we  are  called  upon  to  sit  in 
review  on  the  Judicial  proceedings  of  the  in- 
ferior courts  in  the  enforcement  of  these  stat- 
utes, that  we  are  to  be  governed  by  the  rea- 
sonable and  sound  rules  applicable  to  analo- 
gous cases  in  the  courts,  and  not  by  a  system 
of  procedure  so  captious,  so  narrow,  so  diffi- 
cult to  understand  or  to  execute,  as  to  amount 
to  a  nullification  of  the  statute. 

The  framers  of  the  Act  of  July  17,  1862,  ap- 
pear to  have  anticipated  much  of  what  has 
been  since  urged  in  regard  to  the  mode  of  pro- 
ceeding in  the  execution  of  that  statute.  See- 
ing very  clearly  that  the  cases  of  seizure  under 
the  law  would  be  mainly  on  land  and  would 
not,  in  that  case,  be  cognizable  as  admiralty 
cases,  and  that  being  founded  on  the  princi- 
ple of  confiscating  enemy  property,  they  were 
notstrictiv  revenue  cases;  their  attention  was 
called  to  the  proper  mode  of  procedure  in  the 
enforcement  of  the  law. 

As  the  Act  was  designed  to  introduce  the 
principle  of  confiscating  enemy  property  seized 
on  land,  like  that  seized  on  water,  applying 
confiscation,  however,  to  the  property  of  a 
limited  class  of  enemies,  instead  of  to  all  ene- 
mies, it  was  conceived  that  the  proceeding 
should  be,  in  its  essential  features,  analogous 
to  those  which  the  courts  of  admiralty  were 
accustomed  to  use  in  property  captured  at  sea. 
The  same  courts  were  to  have  jurisdiction,  the 
same  ofiicers  were  to  administer  the  law,  and, 
as  those  courts  were  already  in  possession  of 
jurisdiction  in  revenue  and  admiralty  cases, 
and  as  the  analogies  of  those  cases  to  the  new 
jurisdiction  conferred  were  supposed  to  pre- 
sent a  mode  of  enforcing  the  law  adapted  to 
the  latter  in  their  main  features,  it  was  enacted 
that  the  proceedings  under  the  statute  should 
conform,  as  near  as  might  be,  to  proceedings 
in  admiralty  or  revenue  cases;  and,  foreseeing 
also  that  in  some  respects  they  could  not  be  strict- 
ly so  conformed,  the  statute  authorized  the  courts 
to  make  such  orders,  establish  such  forms  of 
decrees  and  sale,  and  direct  such  deeds,  when 
real  estate  shall  be  the  subject  of  sale,  as  shall 
fitly  and  efficiently  effect  the  purposes  of  the  Act. 

Unquestionably,  it  was  within  the  power  of 
Congress  to  provide  a  full  code  of  procedure 
for  these  cases,  but  it  chose  to  give  a  direction 
on  the  subject  which,  adopting,  as  a  general 
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rule,  a  well  established  system  of  adminiater* 
ing  the  law  of  capture,  looked  to  the  fact  that 
departures  from  that  system  might  be  neces- 
sary, and  invested  the  courts  with  a  discretion 
in  that  regard. 

Five  or  six  cases  arising  under  this  statute 
were  argued  before  us  at  the  last  term,  and, 
appreciating  both  the  difficulty  and  the  impor- 
tance of  some  of  the  points  raised  in  argu- 
ment, they  were  all  ordered  to  be  argued 
again  at  this  term,  and  have,  under  that  order, 
been  ably  and  fully  re-argued.  They  have  all 
been  disposed  of  but  this,  and  the  court  have 
not  hesitated,  where  there  was  a  substantial 
departure  from  the  mode  of  proceeding  direct- 
ed by  the  statute,  to  reverse  the  decree  of  the 
courts  below  in  the  cases  which  were  here  on 
error  to  those  proceedings.  And  when  we 
have  found  the  proceedings  to  be  conformable 
to  the  course  of  procedure  of  revenue  and  ad- 
miralty CHses,  we  have  held  the  decrees  to  be 
valid.  The  cases  thus  decided,  and  especially 
the  case  of  Miller's  Executors  v.  United  States, 
in  effect,  dispose  of  all  the  objections  taken  to 
the  action  of  the  court  in  this  case,  even  if 
that  action  were  here  for  review  directly,  in- 
stead of  being  presented  collaterally  in  anoth- 
er suit. 

But,  as  one  point  was  much  and  earnestly 
pressed  as  peculiar  to  this  case,  and  as  con- 
clusive against  the  validity  of  the  confiscation 
proceedings,  that  point  will  be  further  con- 
sidered. 

It  is  arj^ued  that  there  was  no  such  judicial 
seizure  of  the  land  which  was  condemned  and 
sold  as  to  bring  it  within  the  jurisdiction  of  the 
court. 

The  record  shows  that  the  Marshal  of  the 
District  of  Columbia,  in  which  court  the  pro- 
ceeding was  had,  and  within  the  territorial  ju- 
risdiction of  which  court  the  land  was  situated, 
did  seize  the  land  under  the  instruction  of  the 
attornev  of  the  United  States  for  the  district. 
No  objection  is  made  that  this  seizure  was  not 
full  and  complete.  The  order  of  the  district 
attorney  was  directed  to  the  Marshal  of  the 
District  of  Columbia  and  described  the  property 
to  be  seized,  and  stated  that  the  seizure  was  to 
be  made  for  the  purpose  of  instituting  pro- 
ceedings for  its  condemnation  under  the  Act 
of  July  17,  1862.  The  Marshal  returned  on 
this  paper  that  he  had  seized  the  property  and 
given  notice  to  the  tenants  in  possession,  and 
he  makes  a  part  of  this  return  the  notice  served 
on  the  occupants  of  the  premises,  in  which  he 
states  that  it  is  to  be  held  subject  to  the  order 
of  the  United  States  District  Court  for  the  Dis- 
trict of  Columbia.  After  this  the  libel  was  duly 
filed  in  that  court,  and  a  monition  was  issued 
from  it  to  the  same  Marshal,  ordering  him  to 
give  due  notice  and  to  attach  the  property 
and  to  detain  the  same  in  his  custody  until  the 
further  order  of  the  court  in  the  premises.  To 
this  monition  no  return  was  made  by  the  Mar- 
shal except  a  certificate  of  publication  of  notice. 

The  proposition  of  the  plaintiff's  counsel  is, 
that  because  no  return  of  the  Marshal  was  made 
that  he  seized  the  property  under  this  monition, 
the  court  had  no  jurisdiction  of  the  case,  and 
its  subsequent  condemnation  and  sale  were  void. 

When  we  consider  that  it  was  the  same  officer 
and  the  same  individual  who  had  already  seized 
the  property,  and  had  it  in  his  control  and  pos- 
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sesBioD,  and  that  his  statement  to  that  effect 
was  before  the  court,  with  the  addition  that  he 
held  it  subject  to  the  order  of  the  court,  that 
he  was  the  only  executive  officer  of  the  court 
who  could  make  the  seizure,  the  point  raised 
seems  to  be  as  narrow  and  unsubstantial  as  the 
second  seizure  would  be  useless. 

The  argument  is  based  upon  the  analogy  of 
revenue  seizures,  which  are  always  of  personsd 
and  movable  property,  and  whic^  are  always 
made  in  the  first  instance  by  some  other  officer 
or  individual  than  the  Marshal,  and  which  must 
be  taken  possession  of  by  the  Marshal  as  the 
representative  of  the  court.  This  is  usually 
done  under  a  process  of  the  court  for  the  pur- 
pose of  bringing  the  property  under  its  recog- 
nized control.  And  this  is  at  once  the  reason, 
and  suggests  the  limit  of  the  two  seizures  in 
revenue  cases  so  much  relied  on  by  counsel. 

Now,  suppose  the  property  in  this  case  had 
been  personal  proper^,  how  could  the  Marshal 
make  a  seizure  of  that  which  was  already  in  his 
manual  possession?  Whose  possession  would 
he  displace?  Could  one  hand  represent  the 
seizure  under  the  monition  and  the  other  the 
seizure  under  the  Act  of  Congress?  And  can  it 
be  seriously  contended  that  this  must  be  done 
to  give  the  court  jurisdiction,  when  the  officer 
of  the  court  held  the  property  already  for  con- 
demnation or  discharge  as  the  court  might  or- 
der? 

It  may,  however,  be  said  that  he  .should  have 
made  return  of  the  writ,  that  he  had  seized  and 
held  the  propertv  under  that.  Such  a  return 
as  to  seizure  would  have  been  false,  because  he 
had  seized  it  before  and  could  make  no  second 
seizure,  in  fact,  by  taking  it  from  his  own  pos- 
session. And  he  had  already  informed  the 
court  that  he  detained  the  property  subject  to 
its  order. 

The  proceeding  inaugurated  by  the  district 
attorney  is  designed  to  bring  the  property  before 
the  court.  It  can  have  no  other  purpose  or  end 
unless  it  is  released  by  his  order.  The  district 
attorney  and  the  Marshal  are  both  officers  of  Uie 
court,  and  for  that  reason  are  selected  to  insti- 
tute the  proceeding  by  which  the  power  of  the 
court  is  called  into  exercise,  When,  therefore, 
the  property  is  in  the  course  of  this  proceeding 
seized  bv  the  Marshal,  and  when  with  the  filing 
of  the  libel  all  that  has  been  done  is  brought  be- 
fore the  court  and  it  adopts  and  recognizes  this 
s^zure,  the  property  is  held  by  him  subject  to 
the  order  of  the  court,  and  is  under  its  control, 
and  no  .second  seizure  by  the  same  officer  can 
be  necesBarv. 

In  regard  to  real  estate,  the  argument  is  still 
more  forcible.  The  remarks  of  this  court  in 
Cooper  V.  Beynolds,  already  cited,  are  directly 
in  point  Speaking  of  the  various  modes  of 
aoottiring  jurisdiction,  it  was  there  said,  that 
"  While  the  general  rule  in  regard  to  jurisdiction 
in  rem  requires  the  actual  seizure  and  posses- 
sion of  the  ree  by  the  officer  of  the  court,  such 
jurisdiction  may  be  acquired  by  acts  which  are 
of  equivalent  import,  and  which  stand  for  and 
represent  the  dominion  of  the  court  over  the 
thing,  and  in  effect  subject  it  to  Uie  control  of 
the  court.  Among  this  latter  class  is  the  levy 
of  a  writ  of  attachment  or  seizure  of  real  estate, 
which  being  incapable  of  removal,  and  being 
within  the  territorial  jurisdiction  of  the  court, 
is,  for  all  practical  purposes,  brought  under 
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the  jurisdiction  of  the  court  by  the  officer's  levy 
of  the  writ  and  return  of  that  fact  in  the  court. 

When,  therefore,  the  officer,  as  in  this  case, 
had  seized  the  property  for  condemnation,  and 
had  made  known  that  fact  to  the  court,  it  was 
quite  certain  that  it  would  be  within  reach  of 
its  process  when  condemned  for  sale,  and  when 
it  became  necessary  to  put  the  purchaser  in 
possession  of  it.  No  change  of  the  title  or  pos- 
session could  be  made,  pending  the  judicial 
proceedings,  which  would  defeat  the  final  de- 
cree. The  seizure  was,  therefore,  in  our  judg- 
ment, sufficient  to  subject  the  land  to  the  juris- 
diction of  the  court. 

The  judgment  of  the  Supreme  Court  of  the 
District  of  Columbia  is,  therefore,  affirmed. 

Mr.  Juetiee  Davis*  concurring : 

I  concur  in  the  judgment  entered  by  the 
court  in  this  case,  though  I  have  not  been 
able  to  concur  in  all  that  is  said  by  the  court 
in  its  opinion. 

Mr.  Justice  Field,  dissenting: 

I  am  compelled  to  dissent  from  the  judgment 
of  the  court  in  this  case. 

I  agree  with  the  majority,  that  as  the  decree 
of  confiscation,  under  which  the  defendant  as- 
serts title  to  the  demanded  premises,  comes  be- 
fore us  collaterally,  it  cannot  be  attacked  for 
mere  errors  or  irregularities  committed  in  the 

f  regress  of  the  cause  in  which  it  was  rendered, 
t  can  be  only  attacked  for  defects  which  go  to 
the  jurisdiction  of  the  court,  either  over  the 
subject-matter  or  the  parties,  or  to  render  the 
particular  decree.  It  is  not  strictly  correct  to 
say  that,  if  the  jurisdiction  over  the  subject- 
matter  and  the  parties  exists  in  a  particular 
case,  any  defect  in  the  decree  rendered  can  only 
be  taken  advantage  of  on  appeal  or  by  direct 
proceedings.  That  jurisdiction  may  exist  and 
yet  the  decree  may  be  so  variant  from  that 
which  the  court  was  authorized  to  pronounce, 
as  to  be  void  on  its  face.  If  the  law,  for  ex- 
ample, authorizes  a  pecuniary  fine,  the  court 
cannot  award  imprisonment.  If  the  law  di- 
rects only  damages  to  be  assessed,  the  court 
cannot  decree  a  specific  performance.  If  the 
law  declares  that  only  a  life  estate  shall  be  con- 
fiscated, the  court  cannot  disregard  its  limita- 
tion and  condemn  the  fee.  The  judgments  in 
such  cases  would  be  void  in  whole  or  part,  not- 
withstanding complete  jurisdiction  was  had 
over  the  subject  and  the  parties  in  controversy. 
There  are  certain  limitations  to  the  action  of 
courts  even  after  they  have  acquired  jurisdic- 
tion which  they  cannot  transcend  without  open- 
ing their  judgments  to  collateral  attack.  In 
other  words,  jurisdiction  over  the  subject-mat- 
ter and  parties  does  not  authorize  a  judgment 
in  the  case  of  any  and  every  kind. 

All  reasonable  presumptions  are  indulged  in 
support  of  judgments  when  collaterally  at- 
tacked. So  large  are  these  presumptions  that 
they  generally  answer  as  an  explanation  for  the 
absence  of  all  matters  in  the  record,  which  are 
required  to  be  taken  before  the  judgment  can 
be  lawfully  entered.  As  the  presumptions  are 
indulged  to  supply  the  absence  of  averments  of 
the  particular  facts  presumed,  they  cease  to  be 
received  when  the  contrary  of  the  particular 
supposed  facts  appears.  Thus,  when  a  record  of 
a  judgment,  rendered  in  an  action  at  law  upon 
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an  issue  joined  between  the  parties,  is  produced, 
in  which  no  verdict  of  a  jury  or  finding  of  the 
court  appears,  upon  the  existence  of  which 
alone  the  judgment  could  be  entered,  it  will  be 
presumed  that  such  verdict  or  finding  was  had. 
But,  on  the  other  hand,  if  it  affirmatively  ap- 
pear in  the  record  that  no  such  proceeding  was 
had,  the  judgment  may  be  attacked  as  having 
been  render^  without  authority.  It  is  of  no 
avail,  then,  to  invoke  the  doctrine  that  a  judg* 
ment  cannot  be  collaterally  assailed.  The  doc- 
trine does  not  apply  to  a  case  of  this  kind,  for 
the  record  itself  establishes  the  invalidity  of  the 
judgment  produced. 

The  objections  which  I  make  to  the  decree, 
upon  which  the  defendant  asserts  title,  go  to 
the  jurisdiction  of  the  court  over  the  property 
condemned,  to  its  jurisdiction  to  enter  the  de- 
cree rendered,  and  to  the  validity  of  the  Act  of 
July  17th,  1862.  Similar  objections  were  taken 
by  me  in  a  dinsenting  opinion  to  the  decree  in 
the  case  of  Miller  v.  U.  8.  [ante  185]  recentlvde- 
cided,  but  the  importance  I  attach  to  them 
justifies  their  further  elucidation. 

First,  as  to  the  jurisdiction  of  the  court  over 
the  property.  The  executive  seizure  of  the 
property  required  by  the  Act  of  Congress  is  pre- 
liminary to  the  commencement  of  judicial  pro- 
ceedings for  its  forfeiture.  * '  After  the  same  shall 
have  been  seized"  says  the  statute/ 'proceedings 
shall  be  instituted."  Now,  when  the  executive 
seizure  in  this  case  was  made,  what  was  the 
condition  of  the  propertv  before  judicial  pro- 
ceedings were  taken ?  Was  it  in  the  custody  Of 
the  court?  Clearly  not^  As  yet  the  court  had 
nothing  to  do  with  it — no  more  than,  before 
suit,  it  has  to  do  with  a  vessel  seized  by  the  col- 
lector for  a  violation  of  the  revenue  laws,  or 
brought  into  port  by  a  prize  crew  for  an  at- 
tempted breach  of  blockade.  The  fact  that  the 
Marshal  was  employed  as  the  agent  of  the  Pres- 
ident in  making  the  seizure,  did  not  change  the 
position  of  the  property.  The  President  might 
have  selected  any  other  person  as  his  agent  with 
the  same  result.  He  might,  at  this  stage,  have 
released  the  property  from  seizure  upon  his 
own  volition,  without  interfering  with  the  au- 
thority of  or  coming  in  collision  with  the 
court.  As  yet  no  relations  were  established  be- 
tween the  Qourt  and  the  property  seized.  What- 
ever the  Marshal,  in  making  the  preliminary 
seizure,  ma^  have  said  to  the  occupants  of  the 
premises  seized, or  whatever  notice  he  may  have 
given  to  them,  whether  it  was  that  he  held  the 
property  subject  to  the  directions  of  the  Pres- 
ident, or  to  the  order  of  the  district  court  or 
district  attorney,  in  nowise  affected  the  con- 
dition of  the  property,  or  created  anv  relation 
between  it  and  the  court.  The  existence  of 
any  such  relation  did  not  depend  upon  the  dec- 
laration of  that  officer,  who  as  yet  was  not  act- 
ing under  any  judicial  process. 

The  next  proceeding  was  the  filing  of  the  libel 
of  information ;  but  that  did  not  change  the  re- 
lation between  the  court  and  the  property.  The 
libel  was  the  foundation  for  the  issue  of  the 
process  of  the  court  to  bring  the  property 
withii)  its  custody;  but,  of  itself,  without  such 
process,  it  worked  no  change  in  the  condition 
of  things.  When  was  it  ever  pretended  that 
the  mere  filing  of  a  libel,  without  the  issue  of 
process,  brought  person  or  thing  into  the  cus- 
tody of  the  court?    When  the  libel  was  filed 
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process  was  ordered,  and  process  was  issued, 
commanding  the  Marshal  to  attach  the  property 
and  detain  the  same  in  his  custody.  By  at- 
tachment under  this  judicial  process,  had  it 
been  made,  the  court  would  have  acquired  juris- 
diction over  the  property,  for  it  is  by  seizure 
under  judicial  process,  and  that  alone,  that  the 
court  takes  the  ree  into  its  custody.  But  the 
process  thus  issued  was  never  served,  and  the 
jurisdiction  of  the  court  over  the  property 
rested  upon  the  preliminary  seizure  alone.  And 
yet  we  are  told  by  the  majority  of  the  court  that 
the  objection  that  this  preliminary  seizure  was 
insufficient  to  give  the  requisite  jurisdiction, and 
Uiat  a  new  seizure,  under  judicial  process,  was 
necessary,  is  a  very  narrow  and  unsubstantial 
objection.  I  answer,  that  no  objection  is  nar- 
row or  unsubstantial  which  goes  to  the  juris 
diction  of  the  court  to  forfeit  the  property  of 
a  citizen  upon  ex  parte  proceedings,  without  a 
hearing,  for  alleged  public  offenses  of  which 
he  is  assumed  to  be  guilty,  because  he  did  not 
appear  to  a  citation,  which  the  law  prohibited 
from  being  communicated  to  him.  This  court 
has  repeatedly  dismissed  writs  of  error  because 
tested  by  a  wrong  officer,  or  made  returnable 
on  a  day  other  than  the  first  day  of  the  term, 
or  because  they  did  not  embrace  all  the  parties 
to  the  record;  and  when  it  has  been  urged  that 
the  objections  taken  to  them  were  extremely 
narrow  and  unsubstantial,  the  answer  has  been 
that  nothing  could  be  treated  as  narrow  and 
unsubstantial,  and  for  that  reason  disregarded, 
which  was  prescribed  by  law  as  the  mode  of 
exercising  the  appellate  jurisdiction  of  the 
court.  So  here,  nothing  can  justly  be  consid- 
ered as  either  narrow  or  unsubstantial  which  is 
required  by  law  to  give  jurisdiction  to  a  court 
to  enforce  penal  statutes,  in  the  absence  of  the 
alleged  offenders  against  their  provisions. 

Second,  as  to  the  jurisdiction  of  the  court 
to  render  the  decree  in  the  confiscation  case. 
The  Act  of  Congress,  as  already  stated,  is 
highly  penal  in  its  consequences,  and  by  all 
established  canons  of  interpretation  should  be 
strictly  construed.  Kent,  Com.,  876.  Its  every 
requirement  should  be  rigidly  exacted.  What, 
then,  are  its  requirements?  It  declares  that  the 
proceedings  instituted  for  the  condemnation  of 
the  property  seized  shall  conform  as  nearly  as 
may  be  to  proceedings  in  admiralty  or  revenue 
cases,  and  if  the  property  shall  be  found  to 
have  belonged  to  a  person  engaged  in  the  rebell- 
ion, or  who  has  given  aid  and  comfort  thereto, 
the  same  shall  be  condemned. 

As  the  proceedings  in  the  case  upon  which 
the  defendant  relies  related  to  land,  they  should 
have  conformed,  according  to  those  provisions, 
as  nearly  as  practicable  to  proceedings  in  rev- 
enue cases.  Now,  the  Statute  of  1789  pre- 
scribes the  proceedings  in  these  cases,  and  de- 
clares that  after  default  is  made  in  one  of  them, 
"  the  court  shall  proceed  to  hear  and  determine 
the  cause  according  to  law,*'  a  clause  which  has 
been  judicially  held,  and  in  my  opinion  cor- 
rectly held,  to  make  it  imperative  upon  the 
court  that  there  shall  be  some  hearing  before  a 
decree  of  forfeiture  is  rendered,  and  "  the  court 
will  require,"  says  Mr.  Justice  Sprague,  in  such 
cases,  "  the  prosecutor  to  introduce  full  proof 
of  the  allegations  in  the  libel  whenever  the  cir- 
cumstances shall  make  it  reasonable."  U,  S, 
V.  Lion,  1  Sprague,  400. 


is:o. 


Harrikotok  v.  U.  S.     Boyden  v.  U.  S. 


356-309 


If  we  consider  the  provision  of  the  Law  of 
1789,  and  the  provision  of  the  Act  of  1863,  for 
a  finding,  it  seems  impossible  to  escape  the 
conclusion  that  a  finding  upon  hearing  is  an 
essential  prerequisite  to  any  decree  of  u)rfeit- 
ure  in  these  confiscation  cases.  The  authority 
to  render  the  decree  is  in  express  terms  made 
conditional  upon  a  particular  fact  being  found. 
If  the  fact  designated  be  found,  says  the  stat- 
ute, the  property  shail  lie  condemned,  which 
is  equivalent  to  declaring  that  if  such  fact  be 
not  found,  no  condemnation  shall  be  decreed. 
As  the  record  produced  in  the  case,  upon  which 
the  defendant  relies,  shows  that  no  hearing  was 
had  and  no  finding  was  made,  the  decree  of 
forfeiture  rendered  therein  appears  to  me  to  be 
an  act  of  Judicial  usurpation. 

Third,  as  to  the  validity  of  the  clauses  of  the 
Act  of  1862,  providing  for  the  seizure  and  con- 
fiscation of  the  property  of  rebels.  This  point 
I  have  already  considered  at  leneth  in  the  dis- 
senting opinion  in  Miller  v.  U.  S.,  and  I  shall 
only  add  a  few  words.  In  that  dissenting 
opinion  I  expressly  stated  that  it  had  been  held 
that  when  the  late  rebellion  assumed  the  pro- 
portions of  a  territorial  civil  war,  the  inhabit- 
ants of  the  Confederate  States  and  the  inhabit- 
ants of  the  loyal  States  became  reciprocally 
enemies  to  each  other,  and  that  the  inhabitants 
of  the  Confederate  Slates  engaged  in  the  rebell 
ion,  or  giving  aid  and  comfort  thereto,  were 
at  the  same  time  amenable  to  the  municipal 
law  as  rebels,  and  that  the  correctness  of  this 
determination  was  not  disputed ;  that  the  ques- 
tion was,  not  as  to  the  right  of  Congress  to 
adopt  either  of  these  courses,  but  what  course 
had  Congress,  by  its  legislation,  authorized. 
It  is  indisputable  that  whatever  Congress  may 
authorize  to  be  done,  by  the  law  of  nations,  in 
the  prosecution  of  war  against  an  independent 
nation,  it  may  authorize  to  be  done  when  en- 
gaged in  the  prosecution  of  a  territorial  civil 
war  against  the  domestic  enemies  of  the  United 
States.  I  contend  only  that  the  limitations 
which  the  law  of  nations  has  imposed  in  the 
conduct  of  war  between  independent  nations, 
should  apply  and  govern  the  United  States  in 
whatever  war  they  may  prosecute.  I  do  not 
doubt,  and  have  nevQr  doubled  for  a  moment, 
that  the  United  States  possess  all  the  power 
necessary  to  suppress  all  insurrections,  how- 
ever formidable,  and  to  make  their  autJiority 
respected  and  obeyed  throughout  the  limits  of 
the  RepuDlic.  But  this  recognition  of  the  power 
of  the  government  cannot  be  permitted  to  pre- 
clude a  comparison  of  all  legislation  adopted  to 
uphold  its  authority  with  the  Constitution. 
And  in  so  comparing  the  Act  of  July  17, 1862, 
I  am  unable  to  find  in  that  great  instrument  any 
sanction  for  the  clauses  in  the  Act  providing 
for  the  seizure  and  confiscation  of  the  property 
of  persons  charged  with  particular  criminal 
acta.  I  do  not  find  it  in  the  war  powers  of  the 
government,  for  they  sanction  only  the  confis- 
cation of  the  property  of  public  enemies.  I  do 
not  find  it  in  the  municipal  power  of  the  gov- 
ernment to  legislate  for  the  punishment  of 
crimes,  for  that  is  subject  to  limitations  which 
secure  to  the  accused  a  trial  by  a  jury  of  his 
peers  and  the  right  to  be  confronted  with  the 
witnesses  against  him. 

It  is  true,  as  already  stated,  that  enemies 
participating  in  the  rebellion,  or  giving  aid  and 
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comfort  thereto,  might  have  been  treateii  as 
rebels  and  held  amenable  to  the  municipal  la^. 
Tet  the  terms  * '  enemies  "  and  ' '  rebels  are  not 
synonymous,  even  though  the  rebellion  at- 
tained the  proportions  of  a  territorial  civil  war. 
A  permanent  resident  of  the  Confederacy  was 
an  enemy,  although  he  may  always  have  op- 
posed the  rebellion  and  remained  loyal  in  his 
feeling  and  action  to  the  National  Government. 
His  position  as  an  enemy  was  determined  by 
his  residence,  and  had  nothing  to  do  with  his 
personal  disposition  or  conduct.  But  he  was 
not  a  rebel,  and  could  not  have  been  prosecuted 
as  such  unless  he  was  personally  guilty  of 
treasonable  acts. 

Congress  well  understood  the  distinction  be- 
tween enemies  and  rebels,  and  we  are  not  Just- 
ified in  supr»osing  that  it  intended  to  disregard 
this  distinction  in  ils  legislation,  even  were  that 
practicable,  as  it  was  not. 

My  conclusion  is  that  the  Judgment  of  the 
court  below  was  erroneous,  and  should  be 
reversed. 

I  am  authorized  to  say  that  Mr.  Justice 
ClilFord  concurs  with  me  in  this  opinion. 

Cited-aO  Wall.,  113 ;  95  U.  8.,  778 ;  102  U.  S.,  594 ;  1 
Wood,  210,  211. 


JOHN  H.  HARRINGTON,  Claimant  of  Onk 

HUNDRUD  TWENTY-FOUR   BARRELS   OP  DIS- 
TILLED Spirits,  Plff.  in  Ehr,, 

UNITED  STATES, 

AND 

JOSEPH  A.  BOYDEN,  Claimant  of  One 
Hundred  fifty-four  Barrels  of  Dis- 
tilled Spirits.,  Plff  in  Err,, 

V. 

UNITED  STATES. 
(See  8.  C,  "  The  DistiOedSptrUsr  11  Wall.,  356-369.) 

• 

Ooods  fraudulently  removed  from  bonded  ware- 
house  are  liaMe  to  forfeiture — repexil  of  tttfituie 
by  implication — knoteledge  of  agent,  effect  of 
onprinripalr-^onfidential  information  of  agen  t 
does  not  affect  principal — goods  thixed  with 
others — effect  of  on  forfeiture. 

*1.  The  acceptance  by  the  collector  of  a  false  and 
fraudulent  bond,  ^iven  for  the  removal  of  distilled 
spirits  from  a  bonded  warehouse,  will  not  prevent 
a  forfeiture  of  such  spirits  under  the  45th  section 
of  the  Internal  Revenue  Act  of  July  13,  lMi6.  which 
forfeits  "  distilled  spirits  found  elsewhere  than  in  a  . 
bonded  warehouse,  not  having  been  removed  there- 
from according*  to  law." 

2.  The  removal  will  beillegral.  If  effected  by  means 
of  a  false  and  fraudulent  bond. 

8.  The  48th  section  of  the  Internal  Revenue  Ad 
of  June  80,  1864,  as  amended  by  the  Act  of  1866, 
which  forfeits  ail  groods,  wares,  merchandise,  arti- 
cle8,or  objects,lf  found  In  posseFsion  ot  any  person  in 
fraud  of  the  internal  revenue  laws,  etc.,  is  applica- 
ble to  distilled  spirits,  notwithstandlnfr  the  forfeit- 
ure of  spirits  is  provided  for  in  a  distinct  scries  of 
sections  relatingr  thereto,  in  the  same  law  or  in  the 
supplementary  law. 

4.  All  the  sections  can  stand  together ;  and  where 
that  1b  the  case,  one  does  not  repeal  or  supersede 
the  other,  as  repeals  by  Implication  are  not  fa- 
vored. 

5.  The  rule  that  notice  to  the  Offent  is  notice  to  the 
principal,  applies  not  only  to  knowledge  acquired 
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by  the  lurent  In  the  particular  transaction,  but  to 
knowledge  acqulreo  by  him  in  a  prior  transaction 
and  present  to  ois  mina  at  the  time  he  is  acting  as 
such  agent;  provided  it  be  of  such  a  character  as 
be  may  communicate  to  his  principal,  without 
breach  of  professional  confidence. 

6.  Where  distilled  spirits,  forfeits  to  the  United 
States,  are  mixed  with  other  distilled  spirits  belong- 
ing to  the  same  person  (ignorant  of  the  forfeiture) 
they  are  not  lost  to  the  Government  by  such  mixt- 
ure, either  on  principle  of  confusion  of  goods  or 
transmutation  of  species,  even  though  suljsequont- 
Iv  run  through  leaches  for  the  purpose  of  rectifica- 
tion. The  Government  will  be  entitled  to  its  pro- 
portion of  the  result. 

[Nos.  124,  126.] 
Argued  Mar.  i8,  1871.    Bedded  Apr.  10, 1871. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Dislrict  of  Massachusetts. 

Each  of  these  cases  arose  upon  an  informa- 
tion filed  in  the  District  Court  of  the  United 
States  for  the  District  of  Massachusetts,  for  the 
forfeiture  of  a  certain  quantity  of  distilled  spir-  - 
its.  A  decree  having  been  entered  for  such  for- 
feiture, the  claimants  sued  out  a  writ  of  error 
to  the  circuit  court,  by  which  the  decree  was 
affirmed;  whereupon  the  claimants  sued  out  a 
writ  of  error  to  this  court. 

The  case  is  fully  stated  by  the  court. 

Mr,  R.  M.  Morse*  Jr.*  for  plaintiffs  in 
error: 

The  principal  is  not  affected  by  the  knowl- 
edge of  the  agent,  unless  the  knowledge  is  ac- 
quired by  the  agent  while  in  the  employ  of  the 
principal,  and  in  the  course  of  the  very  trans- 
action in  which  he  is  employed. 

This  doctrine  was  laid  down  in  1729,  in  Fitz- 
gerald V.  Faueonberge,  Fitzg.,  211. 

In  Lowther  v.  Carlton,  2  Atk.,  242,  Lord  Ch. 
J.  Hardwicke  said :  '*  If  a  counsel  or  attorney  is 
employed  to  look  over  a  title^  and  if  by  some 
other  transaction,  foreign  to  the  business  in 
hand,  has  notice,  this  shall  not  affect  the  pur- 
chaser." 

The  doctrine  was  reaffirmed  by  the  same 
udge  in  Warrick  v.  Warrick,  8  Alk.,  294,  and 
n  Wartley  v.  Scarborough,  lb.,  392;  by  Lord 
Erskine.  in  Hiem  v.  MiU,  18  Ves.,  120,  and  by 
Lord  Eldon,  in  Mountford  v.  Scott,  8  Madd. ,  34. 

In  Kennedy  v.  Oreen,  8  Myl.  &  K.,  699,  Lord 
Brougham  held  that  a  client  was  not  to  be  held 
cognizant  of  a  fraud,  although  his  solicitor  was 
the  contriver  and  actor  in  the  same,  because  the 
solicitor's  knowledge  was  not  obtained  in  the 
course  of  his  employment  for  that  client. 

See,  also,  Wilde  v.  Qibeon,  1  H.  of  L.  Cas., 
600. 

In  the  United  States,  the  weight  of  authority 
is  in  support  of  the  same  doctrine. 

Bk.  v.  Payne.  26  Conn.,  444;  Bk.  v.  Dams,  2 
Hill..  461;  Jr.  r.  Cent.  Ins.  Co.  v.  NaVl  Prot. 
Ins.  Co.,  20  Barb.,  468;  Brown  v.  MorUgomery, 
20  N.  Y.,  287;  Jackson  v.  Sharp.  9  Johns.,  163; 
Hood  V.  Fahnestoek,  8  WatU.  489;  Bracken  y. 
Miller,  4  Watts  &  8.,  Ill;  Winchester  v.  R.  R. 
Co.,  4  Md.,  231;  Ins.  Co.  v.  ShHver,  8  Md. 
Ch.,  881;  WiUis  v.  ValletU,  4  Met.  (Ky.)  186; 
Keenan  v.  /tw.  Co.,  12 la.,  126;  Biercey.  Red 
Bluff  Hotel  Co.,  31  Cal.,  160. 

In  England,  however,  it  has  been  held  that, 
when  one  transaction  is  clearly  followed  by  and 
connected  with  another,  or  when  it  is  clear  that 
a  previous  transaction  is  present  to  the  mind  of 
the  agent  when  engaged  in  another  transaction, 
there  is  no  ground  for  the  distinction  by  which 
the  rule,  that  notice  to  the  agent  is  notice  to 
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the  principal,  had  been  restricted  to  the  same 
transaction^ 

ffargreavesY.  RothweU,  1  Keen,  108;  Lenehan 
V.  McCabe,  2  Ir.  Eq.,  842;  Fuller  v.  Bennett,  2 
Hare,  894;  Dresser  v.  Noneood,  17  C.  B.  (N.  S.) 
466. 

But  this  relaxation  of  the  rule  has  not  gener- 
ally obtained  in  the  United  States. 

Whether  a  person  had  knowledge  of  certain 
facts  is  purely  a  question  of  fact,  to  be  deter- 
mined bv  a  jury  under  proper  instructions,  and 
it  should  not  be  laid  down  as  a  conclusive  pre- 
sumption of  law  that  he  had,  because  his  agent, 
before  he  became  his  agent,  had  it. 

But  even  if  the  court  should  adopt,  the  mod- 
ification of  the  rule  as  stated  in  Hargreates  v. 
RoihweU,  and  Dresser  v.  Norteood,  and  approved 
by  the  learned  judge  in  the  circuit  court,  yet 
instruction  of  the  learned  district  judge  was 
clearly  wrong,  as  he  failed  to  give  the  qual- 
ification which  is  held  in  those  cases  to  te  es- 
sential to  affect  the  principal  with  the  prior 
knowledge  of  his  a^nt,  to  wit:  that  it  must 
appear  that  the  previous  transaction  is  present 
to  the  mind  of  the  agent  when  engaged  in  an- 
other transaction,  or  that  one  transaction  is 
clearly  followed  by  and  connected  with  another, 
so  that  that  fact  may  be  necessarily  inferred. 

The  fourth  instruction  prayed  for,  applies  to 
the  case  of  both  claimants. 

The  prayer  was  as  follows:  "  That  if  a  por- 
tion of  the  spirits  proved  in  this  case  not  to  have 
paid  a  tax,  had  passed  through  the  rectifiers  in 
which  there  were  other  spirits,  and  so  become 
mixed  with  them,  no  portion  of  the  spirits  when 
rectified  would  be  liable  to  forfeiture." 

Both  the  prayer  for  instructions,  and  the  in- 
struction of  the  presiding  iudge  in  the  district 
court,  assumed  that  the  spirits^were  mixed  vnth 
other  spirits  in  the  rectifiers,  so  thai  they  oould 
not  be  distinguished. 

The  presidmg  judge  in  the  district  court  laid 
down  two  rules  to  the  jury: 

1.  That  if  the  spirits  were  mixed  with  other 
spirits,  with  knowledge  of  the  fraud  committed, 
for  the  purpose  of  destroying  their  identity,  and 
were  so  mixed  that  they  could  not  be  distin- 
guished and  identified,  then  the  entire  quantity 
was  forfeited  to  the  United  States. 

2.  That  if  the  mixture  was  innocently  made, 
the  Government  was  entitled  to  a  fair  propor- 
tion of  the  mixture. 

Both  of  these  rules,  it  is  submitted,  were  in- 
correct. 

There  is  no  more  odious  system  of  penalties 
than  the  forfeiture  of  property,  even  when  the 
express  terms  of  the  statute  compel  it;  and  yet 
here  it  is  proposed  to  go  beyonoi  the  lansua^ 
of  the  statute  and  forfeit  property  which  has  m 
no  way  offended  against  the  law. 

There  is  absolutely  nothing  in  the  charge  to 
instruct  the  jury  at  all,  on  the  basis  on  which 
thev  were  to  estimate  the  fair  proportion  to 
which  the  Government  was  entitled.  They 
were  left  to  estimate  in  such  way  as  seemed 
proper  to  them.  And  it  is  submitted,  that  even 
assuming  the  correctness  of  the  general  propo- 
sition of  the  court,  there  was  stilla  want  of  de- 
finiteness  and  exactness  in  the  instruction. 

The  doctrine  of  confusion  of  goods,  as  stated 
either  in  the  civil  or  the  common  law,  has  no 
application  in  a  proceeding  for  forfeiture  under 
a  criminal  statute. 
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"  Penal  statutes  are  to  be  construed  strictly, 
and  cases  within  the  like  mischief  are  not  to  be 
drawn  within  a  clause  Inclosine  a  prohibition 
or  a  forfeiture,  unless  the  words  clearly  com- 
prehend the  case." 

Story,  J.,  in  The  Harriet  1  Story,  255;  E.  P. 
Smith,  on  Stat,  and  Const.  Law,  728^-725; 
see,  also,  Dwar.  Stat.,  685-637,  and  the  follow- 
inecases  there  cited. 

Wame  v.  VarUy,  6  T.  R,  443;  i2.  v.  Handy, 
6  T.  R,  286;  MarUn  v.  Ford,  5  T.  R,  101. 

The  difficulty  with  the  argument  for  the  Gov- 
ernment on  this  point  is,  that  it  seeks  to  extend 
the  provisions  of  the  statute  to  other  goods  than 
those  in  terms  described.  It  alleges  that  certain 
spirits,  describing  them  in  their  information, 
have  not  paid  the  tax,  and  are  liable  to  forfeit- 
ure. The  evidence  offered  in  support  of  this 
charge  is,  that  the  spirits  seized  are  not  the  same 
as  those  described  in  the  information.  It  then 
seeks  to  condemn  the  spirits  seized,  not  because 
they  are  liable  to  forfeiture,  by  the  terms  of  the 
Act,  but  because  some  of  their  original  ioj^- 
dients, where  identity  is  lost,  were  so  liable.  The 
case  mav  be  within  the  mischief  of  the  statute, 
but  is  clearly  not  covered  by  the  terms,  at  least 
not  by  the  terms  of  the  section  under  which 
this  information  is  drawn.    ' 

The  Statute  authorizes  the  Government,  in 
case  of  the  nonpayment  of  the  taxes,  either  to 
proceed  against  them  for  forfeiture,  or  to  sell 
them  for  non-payment  of  the  taxes,  and  apply 
the  proceeds  of  the  sale  to  the  payment  of  the 
taxes. 

When  goods  are  liable  to  forfeiture  under  a 
statute  giving  no  other  remedy  to  the  Govern- 
ment, the  title  of  the  (jk)vernment  vests  where 
the  offense  subjecting  them  to  forfeiture  is  com- 
mitted. 

But  whether  they  are  liable  to  forfeiture  or 
not, at  the  option  of  the  Gk)vemment.no  title  can 
▼est  until  that  option  has  been  exercised.  In 
this  case  it  was  not  done  until  after  the  infor- 
mation was  filed.  Therefore,  at  the  time  the 
mixture  was  made,  the  Government  had  no 
title  to  any  part  of  the  spirits.  The  claimants 
mixed  different  spirits,  all  of  which  belonged 
to  them,  and  there  is  no  room  for  the  applica- 
tion of  the  doctrine  of  confusion,  which  as- 
sumes that  at  the  time  of  the  mixture,  part  of 
the  ingredients  belonged  to  one  person  and  part 
to  another. 

If  the  title  of  the  Government  vested  when 
the  offense  was  committed,  the  Government 
VDXf  assess  a  tax  on  its  own  property  and  dis- 
train it. 

See,  CaldtDeay.  U.  8.,S  How.,  866. 

Meure.  Amae  T.  Akerman,  At^hOen.,  C.  H. 
Hill,  Aest,  AUyOen.,  and  B.  a.  Briatow, 
SoU^toT'Qen.,  for  defendant  in  error: 

The  instructions  with  regard  to  the  inter- 
mixture of  the  seized  spirits  with  others,  were 
sufficiently  favorable  to  the  claimants.  The 
law  on  this  subject,  as  stated  by  Chancellor 
Kent,  is  as  follows: 

"  With  respect  to  the  state  of  a  confusion  of 
goods,  where  those  of  two  persons  are  so  inter- 
mixed that  they  can  no  longer  be  distinguished, 
each  of  them  has  an  equal  interest  in  the  sub- 
ject as  tenants  in  common,  if  the  intermixture 
was  by  consent.  But  if  it  was  willf ullv  made, 
without  mutual  consent,  then  the  civil  law 
gave  the  whole  to  him  who  made  the  intermixt- 
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ures,  and  compelled  him  to  make  satisfaction 
in  damages  to  the  other  party  for  what  he  had 
lost.  The  common  law  gave  the  entire  prop- 
erty, without  any  account,  to  him  whose  prop- 
erty was  originally  invaded  and  its  distinct 
character  destroyed." 

2  Kent,  Com.  (6th  ed.)  864;  WiOard  v.  lUce, 
11  Met.,  493;  see  U.  8.  v.  Fifty-six  BarreU  of 
Whisky,  4  Int.  Rev.  Rec. ,  106,  108. 

The  character  of  the  property  was  not 
changed. 

See  GuMng  v.  Breeds  14  Allen,  876. 

This  is,  undoubtedly,  in  one  sense,  a  penal 
statute,  but  it  is  not  a  statute  which,  therefore, 
is  to  be  strictly  construed — a  point  too  often 
decided  to  be  now  open  in  this  court. 

Taylor  V.  U.  8„  S  How.,  197,  210;  Cliquot's 
Champagne,  8  Wall., 114 (70 U.S.,  XVIII. .116); 
Fennerstein's  Champagne,  3  Wall.  ,145  (70  U.S., 
XVIII.,  121)  U.  8.  V.  Hodion,  10  Wall.,  895 
(77  U.  S.,  XIX.,  937). 

In  mercantile  transactions,  and  in  other  cases 
of  the  purchase  and  sale  of  personal  property, 
the  knowledge  of  the  agent  is  knowledge  of 
the  principal. 

Sm.  Merc.  L.,  175,  176;  Dreeeery.  Norwood^ 
17C.  B.  N.  S.,481. 

See,  likewise,  authorities  cited  by  Mr.  Justice 
Clifford,  10 Int.  Rev.  Rec.,  165. 

Those  cases  which  deny  that  a  principal  can 
be  held  responsible  for  knowledge  of  hisa^ent, 
are  mostly  cases  of  the  relations  of  solicitor 
and  client,  and  refer  to  matters  of  titles  to  real 
estate.  The  question  involved  therein  seems 
to  have  been :  how  far  knowledge  in  the  agent, of 
facts  which  would  charse  himwith  a  trust  in  fav- 
or of  third  parties,  can  Dind  an  innocent  party. 

LowtherY.  Carlton,  2Atk.,  242;  Warrick  y, 
Warrick,  8  Atk.,  294;  Mountford  v.  8cott,  3 
Madd.,  34;  Hood  v.  Fahnestoek,  8  Watts,  489; 
Bracken  v.  MUler,  4  Watts  &  S..  111. 

And  the  doctrine  formerly  prevalent  in  En- 
gland has  been  greatly  qualified  by  recent  cases. 

Uargreaves  v.  BothweU,  1  Keen,  158;  Fuller 
V.  Bmett,  2  Hare,  394. 

The  case  would  seen^  to  fall  within  the  prin- 
ciple of  Hem  V.  Nichols,  1  Salk.,  289. 

Mr.  Justice  Bradley  delivered  the  opinion 
of  the  court: 

These  are  writs  of  error  to  the  Circuit  Court 
for  the  District  of  Massachusetts.  The  cases 
arose  as  follows:  the  Collector  of  Internal 
Revenue  in  Boston  in  April,  1867,  seized  278 
barrels  of  distilled  spirits,  as  being  forfeited  by 
removal  from  a  bonded  warehouse,  without 
paying  the  tax  due  thereon.  The  plaintiff  in 
error,  Harrington,  claimed  124  barrels,  and 
Boyden  154  barrels.  Upon  the  trial  of  the  cases, 
the  jury  found  against  50  barrels  claimed  by 
Harrington  and  against  all  the  barrels  claimed 
by  Boyden.  It  appeared  in  evidence  that  in 
April,  1867,  a  large  qiiantitv  of  spirits  was 
withdrawn  from  Uie  United  States  bonded 
warehouses  in  Boston,  upon  the  pretense  of  an 
intent  to  transport  the  same  to  Eastport,  for 
exportation  thence. 

False  and  fraudulent  bonds  were  given  there- 
for, and  the  spirits  were  never  attempted  to  be 
transported  to  Eastport,  but  were  removed  for 
consumption  and  sale  in  Boston  and  vicinity, 
and  the  taxes  were  not  paid.  The  Government 
contended  that  the  spirits  seized  were  parcel  of 
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of  this  lot.  and  that  the  claimants  were  parties 
to  or  cognizant  of  this  fraud.  The  claimants 
contended  that  part  of  the  spirits  in  con- 
troversy were  not  a  portion  of  the  spirits 
fraudulently  withdrawn,  but  were  from  differ- 
ent and  distinct  lots,  and  that  the  spirits  claimed 
by  Harrin^on  had  been  rectified  in  leaches  in 
which  various  lots  were  mixed,  including,  pos- 
sibly, some  of  the  lot  fraudulently  withdrawn, 
which  it  wap  impossible  to  identify.  They 
further  claim  that  the  spirits  were  bought  in 
open  market,  without  knowledge  of  the  fraud, 
and  that  such  of  the  fraudulent  lot  as  Harring- 
ton had  bought,  he  had  bought  through  Boy- 
den  as  his  agent.  Evidence  was  given  on  both 
sides,  tending  to  prove  these  several  points. 

The  claimants  inf^ist,  in  the  first  place,  that 
no  recovery  can  be  had  under  the  information 
on  the  conceded  facts  of  the  case.  The  infor- 
mation contained  three  counts  relied  on :  one 
on  section  45  of  the  Act  of  July  13,  1866,  and 
two  on  section  48  of  the  Act  of  June  80,  1864. 
as  amended  by  Act  of  July  18,  1866.  The 
first  named  sectioii  declares  that  "  All  distilled 
spirits  found  elsewhere  than  in  a  bonded  ware 
house,  not  having  been  removed  from  such 
warehouse  according  to  law,  and  the  tax  im- 
posed by  law  not  having  been  paid,  shall  be 
forfeited."  The  first  count  charges  that  the 
spirits  in  question  were  thus  found.  It  is  in 
sisted  that  they  were  removed  according  to 
law. 

We  do  not  think- that  a  removal  procured  by 
a  false  and  fraudulent  bond,  though  accepted 
by  the  collector,  was  a  removal  according  to 
law,  and  we  fail  to  perceive  how  the  spirits 
which  were  thus  withdrawn  from  the  bonded 
warehouse  can  be  exempted  from  the  operation 
of  this  section. 

The  other  section,  on  which  the  second  and 
third  counts  were  framed,  declares  that  '  *  all 
goods,  wares,  merchandise,  articles  or  objects, 
on  which  taxes  are  imposed  b^  the  provisions 
of  law,  which  shall  be  found  m  the  possession 
or  custody,  or  within  the  control  of  any  person 
or  persons  in  fraud  of  the  internal  revenue 
laws,  or  with  design  to  avoid  payment  of  said 
taxes,  may  be  seized,  etc.,  and  shall  be  forfeited 
to  the  United  States."  It  is  insisted  that  this 
bection  does  not  apply  to  distilled  spirits,  inas- 
much as  they  are  provided  for  in  a  different 
part  of  the  Act  by  a  distinct  series  of  sections. 

An  examination  of  the  Act  of  1864  will 
show  that  the  first  fifty  two  sections  are  of  a 
general  character,  intended  to  apply  to  all  taxes 
imposed  by  the  Act,  and  that  the  48lh  section 
is  especially  of  that  character,  and  applies  to 
distilled  spirits  as  well  as  all  other  articks.  By 
the  Act  of  1866,  this  section  was  amtiuled  in 
a  manner  not  material  to  the  question  at  issue. 
When  thus  amended  it  still  stood  as  it  did  be- 
fore, having  the  same  office  and  the  same  gen- 
eral application.  The  addition  in  the  Act  of 
1866  of  several  new  sections  relating  to  the  re- 
moval of  distilled  spirits  from  a  bonded  ware 
house,  and  imposing  penalties  and  forfeitures 
forgiving  fraudulent  bonds  for  that  purpose, 
or  for  illegally  removing  the  spirits,  docs  not 
deprive  the  48th  section  of  the  Act  of  1864  of 
its  general  application.  There  is  nothing  in- 
congruous or  repugnant  between  it  and  the 
new  sections.  Both  can  stand,  and  an  infor- 
mation   may  be  founded  on  both  or  either, 
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whenever  the  facts  will  admit.  It  is  a  very 
common  thing  for  cumulative  remedies  to  be 
thus  provided.  The  Act  of  1868,  which  re- 
vises the  entire  revenue  law  relating  to  spirits 
and  tobacco,  furnishes  a  striking  instance  of 
this.  After  providing  for  a  large  number  of 
specific  forfeitures,  or  forfeitures  for  specific 
breaches  of  the  law,  it  follows  up  the  subject 
by  sections  of  the  most  general  nature,  so 
framed  as  not  to  admit  of  any  possible  escape 
or  evasion,  and  which  necessarily  include  most 
of  the  cases  before  specifically  provided  for. 
Statutes  in  pari  materia,  like  the  Acts  of  1864 
and  1866,  are  to  be  construed  together,  and 
repeals  by  implication  are  not  favored  if  the 
Acts  can  reasonably  stand  together. 

The  other  points  made  by  the  claimants  re- 
late to  the  charge  given  by  the  court  to  the 
jury.  Passing  over  the  first  and  second  instruc- 
tions prayed  for.  which  are  not  Insisted  on, 
and  are  not  tenable  if  they  were,  the  third  and 
fourth  demand  attention.  The  substance  of 
the  third  instruction  prayed  for  was:  that  if  the 
spirits  were  ri'moved  from  the  warehouse  ac- 
cording to  the  forms  of  law.  and  the  claimants 
bought  them  without  knowledge  of  the  fraud, 
they  were  not  liable  to  forfeiture.  The  court 
charged  in  accordance  with  this  prayer  with 
this  qualification,  that  if  Boyden  bought  the 
spirits  as  agent  for  Harrington,  and  was  cog- 
nizant of  the  fraud,  Harrington  would  he 
bound  by  his  knowledge.  The  claimants  insist 
that  this  is  not  law. 

The  question  how  far  a  purchaser  is  affected 
with  notice  of  prior  liens,  trusts,  or  frauds,  by 
the  knowledge  of  his  agent  who  effects  the 
purchase,  is  one  that  has  been  much  mooted  in 
England  and  this  country.  That  he  is  bound 
and  affected  by  such  knowledge  or  notice  as 
his  agent  obtains  in  negotiating'  the  particular 
tran inaction,  is  everywhere  conceded.  But 
Lord  Hardwieke  thought  that  the  rule  could 
not  be  extended  so  far  as  to  affect  the  principal 
by  knowledge  of  tJie  agent  acquired  previously 
in  a  different  transaction.  Warrick  v.  Warrick, 
8  Atk.,  290.  Supposing  it  to  be  clear  that  the 
agent  still  retained  the  Knowledge  so  formerly 
acquired,  it  was  certainly  making  a  very  nice 
and  thin  distinction.  Liord  Eldon  did  not  ap- 
prove of  it.  In  Mountfordv.  Scott,  1  Turn.  & 
R.,  274,  he  says:  "  It  may  fall  to  be  consid- 
ered whether  one  transaction  might  not  follow 
so  close  upon  the  other  as  to  render  it  impossi- 
ble to  give  a  man  credit  for  having  forgotten 
it.  I  should  be  unwilling  to  go  so  far  as  to  say, 
that  if  an  attorney  has  notice  of  a  trauFaction 
in  the  morning,  ho  shall  be  held  in  a  court  of 
equity  to  have  forgotten  it  in  the  evening;  it 
must  in  all  cases  de()end  upon  the  circum- 
stances.*' The  distinction  taken  by  Lord  Hard- 
wieke has  since  been  entirely  overruled  by  the 
Court  of  Exchequer  Chamber  in  the  case  of 
Dresser  Y.  Norwood,  17  Com.  B.,  N.  8..  466. 
So  that  in  England  the  doctrine  now  seems  to 
be  established,  that  if  the  agent,  at  the  time  of 
effecting  a  purchase,  has  knowledge  of  any 
prior  lien,  trust  or  fraud,  affecting  the  proper- 
ty, no  matter  when  he  acquired  such  knowl- 
edge, his  principal  is  affected  thereby.  If  he 
acquire  the  knowledge  when  he  effects  the  pur- 
chase, no  question  can  arise  as  to  his  having  it 
at  that  time;  if  he  acquired  it  previous  to  the 
purchase,  the  presumption  that  he  still  retains 
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it,  and  has  it  present  to  his  mind,  will  depend 
on  the  lapse  of  time  and  other  circumstances. 
E[nowleage  communicated  to  the  principal 
himself  he  is  bound  to  recollect,  but  he  is  not 
bound  by  knowledji^  communicated  to  his 
agent,  unless  it  is  present  to  the  agent's  mind 
at  the  time  of  effecting  the  purchase.  Clear 
and  satisfactory  proof  that  it  was  so  present 
seems  to  be  the  only  restriction  required  by  the 
Enslish  rule  as  now  understood.  With  the 
quiuiflcation  that  the  agent  is  at  liberty  to  com- 
municate his  knowledge  to  his  principal,  it  ap- 
pears to  us  to  be  a  sound  yiew  of  the  sublect. 
The  general  rule  that  a  principal  is  bound  by 
the  knowledge  of  his  a^ent  is  based  on  the 
principle  of  law,  that  it  is  the  agent's  duty  to 
communicate  to  his  principal  the  knowledge 
which  he  has  respecting  the  subject-matter  of 
negotiation,  and  the  presumption  that  he  will 
perform  that  dut^.  When  it  is  not  the  agent's 
duty  to  communicate  such  knowledge,  when  it 
would  be  unlawful  for  him  to  do  so,  as,  for  ex- 
ample, when  it  has  been  acquired  confidential- 
ly as  attorney  for  a  former  client  in  a  prior 
transaction,  the  reason  of  the  rule  ceases,  and 
in  such  a  case  an  agent  would  not  be  expected 
to  do  that  which  would  involve  the  betrayal  of 
professional  confidence,  and  his  principal 
ou^ht*not  to  be  bound  by  his  agent's  secret 
ana  confidential  information.  This  often  hap- 
pened in  the  case  of  lar^e  estates  in  England, 
where  men  of  great  professional  eminence  were 
frequently  consulted.  They  thus  became  pos- 
sessed, in  a  confidential  manner,  of  secret 
trusts  or  other  defects  of  title,  which  they  could 
not  honorably,  if  they  could  legally,  commu- 
nicate to  subsequent  clients.  This  difficulty 
presented  itself  to  Lord  Hardwicke's  mind,  and 
undoubtedly  lay  at  the  bottom  of  the  distinc- 
tion which  be  established.  Had  he  confined  it 
to  such  cases,  it  would  have  been  entirely  un- 
exceptionable. 

The  general  tendency  of  decisions  in  this 
country  has  been  to  aaopt  the  distinction  of 
Lord  Hardwicke,  but  it  has  several  times  been 
held,  in  consonance  with  Lord  Eldon's  sugges- 
tion, that  if  the  agent  .acquired  his  information 
80  recently  as  to  make  it  incredible  that  he 
should  have  forgotten  it,  his  principal  will  be 
bound.  This  is  really  an  abandonment  of  the 
principle  on  which  the  distinction  is  founded. 
Story,  Ag.,  sec.  140;  Havey  v.  Blanchard, 
13 N.  H.,  145;  PtUten  v.  Ins.  Co.,  40  N.  H.. 
145;  Hart  v.  Bank,  33  Vt.,  252.  The  case 
last  cited  adopts  the  rule  established  by  the  case 
of  Dresser  v.  Norwood.  Other  cases,  as  that  of 
Bank  of  tfu  U.  8.  v.  Davis,  2  Hill,  452;  N.  T. 
Cent.  Ins.  Co.  y.  Protection  Ins.  Co.,  20  Barb., 
468.  adhere  to  the  more  rigid  view.  See  cases 
collected  in  note  to  American  edition  of  17 
Com.  B.  Rep.,(N.  8.),  482,  and  Mr.  Justice 
Clifford's  opmion  in  the  Circuit  Court  in  the 
present  case. 

On  the  whole,  however,  we  think  that  the 
role  as  finally  settled  by  the  English  courts, 
with  the  qualification  above  mentioned,  is  the 
true  one,  and  is  deduced  from  the  best  consid- 
eration of  the  reasons  on  which  it  is  founded. 
Applying  it  to  the  case  in  hand,  we  think  that 
the  cha^e  was  substantially  correct.  The  fair 
construction  of  the  charge  is,  that  if  the  jury 
believed  that  Boyden,  the  agent,  was  cognizant 
of  the  fraud  at  the  time  of  the  purchase,  Har- 
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rington,  the  principal,  was  bound  by  this 
knowledge.  'The  precise  words  were  **  that  if 
Boyden  Dought  the  spirits  as  agent  for  Har- 
rington, and  Boyden  was  cognizant  of  the 
fraud,  Harrington  would  be  bound  by  his 
knowledge."  The  plain  and  natural  sense  of 
these  words,  and  that  in  which  the  jury  would 
understand  them,  we  think,  is  that  they  refer 
to  Boyden's  knowledge  at  the  time  of  making 
the  purchase.  Thus  construed,  the  charge  is 
strictly  in  accordance  with  the  law  as  above  ex- 
plained. There  was  no  pretense  that  Boyden 
acquired  his  knowledge  in  a  fiduciary  char- 
acter. 

This  result  is  arrived  at  independent  of  the 
question  whether  an  innocent  purchaser  with- 
out notice  can,  in  an^  case,  claim  precedence 
of  the  title  of  the  Umted  States  arising  by  for- 
feiture. It  has  frequently  been  held  that  he 
cannot  do  so  in  cases  of  statutory  forfeitures 
ensuing  from  acts  done  or  omitted.  U.  8  v. 
Grundy,  3  Cranch,  838 ;  U.  8.  v.  1960  Bags  of 
Coffee,  8  Cranch,  398;  Fontaine  y,  Phosnim  Ins. 
Co.,  11  Johns.,  293;  Kennedy  v.  Strong,  14 
Johns.,  128;  Ths  St.  Jago  de  Cuba,  9  Wheat., 
416;  The  Fhremo,  1  Blatchf.  &'  H.,  60.  But  as 
this  point  was  not  argued  or  raised,  we  do  not 
put  the  case  upon  it. 

The  fourth  instruction  prayed  for  was:  that 
if  a  portion  of  the  spirits  fraudulently  re- 
movea  had  passed  through  the  rectifiers  in 
which  there  were  other  spirits,  and  so  become 
mixed  therewith,  no  portion  of  the  spirits, 
when  rectified,  would  be  liable  to  the  forfeiture. 

The  court  refused  to  give  this  instruction,  but 
instead  thereof  charg^.  in  substance,  that,  in 
the  case  supposed,  if  the  different  lots  so 
mixed  belonged  to  the  claimants,  the  Govern- 
ment would  be  entitled  to  the  forfeiture  of  a 
fair  proportion  of  the  rectified  spirits,  although 
the  mixture  were  innocently  made.  If  done 
purposely  and  fraudulently,  in  order  to  destroy 
the  identity  of  the  spirits  unlawfully  removed 
from  the  bonded  warehouse,  the  court  charged 
that  then  the  whole  mixture  wduld  be  for- 
feited. 

We  see  no  error  in  the  fourth  instruction 

given.  It  needs  no  learned  examination  of  the 
octrine  of  confusion  or  4nixture  of  goods  to 
make  it  apparent  that  if  certain  spirits  belong- 
ing to  the  Government  by  forfeiture  are  volun- 
tarily mixed  with  other  spirits  belonging  to  the 
same  party  and  passed  through  the  process  of 
rectification  in  leaches,  he  cannot  thereby  de- 
prive the  Government  of  its  property;  and  if 
the  Government  only  claims  its  fair  proportion 
of  the  rectified  spirits,  he  certainly  cannot  com- 
plain of  injustice.  The  only  result  of  applying 
the  doctrine  of  confusion  of  goods  would  be 
to  forfeit  the  entire  mixture.  And  it  cannot  be 
claimed  that  the  process  of  rectification  in 
leaches  effects  such  a  transmutation  of  species 
as  to  destroy  the  identity  of  the  liquor.  If, 
after  the  mixture  and  before  the  rectification,  a 
certain  proportion  of  the  spirits  belongs  to  the 
United  States,  they  wiU  not  lose  that  propor- 
tion by  the  spirits  being  passed  through  the 
leaches  for  the  purpose  of  rectification. 

T?ie  judgment  of  the  Circuit  Court  must  be 
affirmed. 

Cited— 14  Wall.,  (B;  91  U.  8..  810;  96  U.  S.,  196;  19 
Blatohf.,  886;  6  Bawy.,  602:6  Ben.,  866;  U  Bank. 
KegM a»;  76 N.  TmSOO; 88  Hun,  838. 
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THE    FIRST    NATIONAL     BANK     OF 
SOUTH  BEND,  Flff.  in  Err,, 

CHARLES      LANIER      and      PARKER 

HANDY. 

(See  8.  C  U  WaU.,  808^^78.) 

National  banks  cannot  loan  on  their  own  stock — 
deposit  is  a  loan — contract  pledging  stock  of 
national  bank  to  it,  illegal — latos  of  186S  and 
1864 — bank,  when  liable  to  action  for  refusing 
to  tr(^nsfer  its  stocks  on  its  books. 

By  the  Currencir  Act  of  June  8,  1864,  National 
banks  are  exprefisly  prohibited  from  making  any 
loan  or  discount  on  the  security  of  the  shares  of 
their  Own  capital  stock. 

A  deposit  Is  nothing  but  a  loan  of  money,  and  is 
within  both  the  letter  and  spirit  of  the  provision, 
whether  interest  be  obtained  or  not. 

A  contraotf  pledging  the  stock  of  a  national  bank 
to  it  as  security  for  loans,  is  illegal. 

Congress  evidently  intended.by  leaving  out  of  the 
Law  of  1864  the  S6th  section  of  the  Act  of  1863,  to  re- 
lieve the  holders  of  bank  shares  from  the  restric- 
tions imposed  by  that  section. 

When  certificates  of  bank  stock  are  transferable 
on  the  books  of  the  bank  on  their  surrender,  a 
bank  which  refuses  to  make  such  transfer  to  a 

Surchaser  on  request,  is  liable  to  an  action  for 
amages. 

[No.  88.] 

Argued  Feb.  fS7,  1871.   Decided  Apr.  10,  1871, 

IN  ERROR  to  the  Circuit  Court  of  the  IlDited 
States  for  the  District  of  Indiana. 

The  history  and  facts  of  the  case  ore  fully 
stated  in  the  opinion  of  the  court. 

Messrs.  McDonald  and  Roachet  for  plaint- 
iff in  error : 

It  has  been  elected  to  this  defense,  that  there 
could  be  no  valid  pledge,  inasmuch  as  the  cer- 
tificates of  stock,  which  it  is  claimed  are  the 
highest  evidence  of  title  to  the  stock,  were  not 
taken  possession  of  by  the  pledgee.  In  general, 
possession  of  the  thing  pledg«i,  by  the  part^ 
to  whom  it  is  pledgeof,  is  necessary  to  consti- 
tute a  valid  pledge;  but  this  rule  is  answered 
whenever  the  plSgee  has  such  possession  as  the 
nature  of  the  property  will  permit.  But  the 
certificates  do  not  constitute  the  property;  they 
are  only  muniments  of  title. 

(hinningham  v.  Ins.  Co.,  4  Ala.,  652. 

The  shares  of  stock  constitute  the  property ; 
these  might  be  pledged,  and  the  possession,  so 
far  as  such  property  is  capable  of  being  pos- 
sessed, remains  m  the  pledger.  Ang.  <&  Ames, 
Corp.,  sec.  580. 

This  results  from  the  nature  of  the  property 
being  as  it  is,  intangible  personal  property  pos- 
sessing more  the  elements  of  a  chose  in  action 
than  of  a  chattel.  Ang.  &  Ames.  Corp.  sec.  660. 

On  the  other  hand,  certificates  of  stock  are 
simply  the  muniments  and  evidences  of  the 
holder's  title  to  a  given  number  of  shares  in 
the  property  and  franchises  of  a  corporation  of 
which  he  is  a  member. 

Bk.Y.  N.  Y.  and  N.  H. R  R.  Co. ,  18  N.  Y. ,637. 

The  issuance  of  the  certificates  was  not  at 
all  essential  to  constitute  the  holder  an  owner 
of  the  stock,  and  a  transfer  may  take  place 
without  the  surrender  of  the  outstanding  certifi- 
cate.   Ang.  &  Ames,  Corp.,  sec.  565. 

The  objection,  therefore,  that  no  valid  pledge 
could  exist  as  there  was  no  actual  possession  of 
the  thing  pledged,  is  untenable. 

It  is  further  insisted,  that  if  the  stock  was 
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pledged.  Culver,  still  holding  the  certificates, 
had  the  power  to  transfer  the  stock  by  the  as- 
signment of  the  certificates  to  a  bona  fide  holder, 
and  that  such  holder  would  take  the  stock  free 
of  any  claim  of  the  Bank  by  reason  of  such 
pledge.  This  would  be  eiving  the  certificates  a 
legal  character  they  clearly  do  not  possess. 
This  would  impress  upon  them  the  hif^est 
rights  of  commercialpaper.  In  the  case  of  The 
Mechanics^  Bk.y.  N.  Y. d  N.  H.  R.  R.  Co. ,  above 
cited,  the  court  says:  "  Certificates  of  stock  are 
not  security  for  money  in  any  respect,  much 
less  are  they  negotiable  securities."  As  muni- 
ments of  title  they  may,  undoubtedly^,  be  as- 
signed or  pledged,  out  the  bona  fide  assignee  or 
pledeee  will  take  them,  subject  to  all  the  equi- 
ties tnat  existed  sgainst  the  assignee.  See  Cun- 
ningham v.  Ins.  So.,  4  Ala.,  652. 

Again;  it  is  contended  Uiat  the  contract  un- 
der whi(di  the  Bank  claimed  a  lien  on  the  stock 
was  void,  on  account  of  the  35th  section  of  the 
Act  of  Congress  of  June  8.  1864. 

The  obiect  of  the  prohibition  was  to  compel 
stockholciers  to  become  borrowers  on  the  same 
terms  as  other  ^neral  customers ;  and  inasmuch 
as  the  inhibition  is  limited  to  loans  and  dis- 
counts, which  must  be  held  to  mean  those  made 
in  the  ordinary  course  of  dealing,  it  cannot,  we 
think,  with  any  fairness,  be  extended  to  such 
securities  as  might  betaken  for  deposits  in  such 
commercial  centers  as  the  Bank  miffht  find  it 
necessary  to  make  for  the  purposes  of  trade  and 
exchange,  and  which  is  clearly  the  character 
of  the  transaction  set  out  in  the  pleas  under 
consideration. 

The  15th  section  of  the  by-laws  is  as  follows: 
"The  stock  of  this  Bank  shall  be  assignable 
only  on  the  books  of  this  Bank,  subject  to  the 
restrictions  and  provisions  of  the  Act  of  Feb- 
ruary 25,  1863."  The  86th  section  of  said  Act 
provided  that  the  capital  stock  of  such  banks 
should  be  assignable  on  the  books  of  the  associ- 
ation, in  such  manner  as  its  by-laws  should 
prescribe;  but  no  shareholder  in  any  Associa- 
tion formed  under  said  Act,  should  have  power 
to  sell  or  transfer  any  share  held  in  his  own 
right,  so  long  as  he  should  be  liable,  as  princi- 
pal debtor,  surety  or  otherwise,  to  the  associa- 
tion, for  any  debt  due  and  unpaid,  etc.  The 
repeal  of  that  section  by  the  Act  of  June  8» 
1864,  could  not  operate  to  a£fect  the  by-law, 
unless  the  right  to  impose  such  restrictions  was 
taken  away  by  the  subsequent  Act;  but  so  far 
from  that  being  the  case,  the  12th  section  of  the 
Act  of  1 864  expressly  confers  upon  such  asso- 
ciations the  right,  either  by  laws  or  in  their  ar- 
ticles of  association,  to  prescribe  the  manner  in 
which  stock  shall  be  transferable  on  their 
books. 

Messrs.  T.  A.  Hendricks*  0.  B.  Hord  and 
A,  W.  Hendricks,  for  defendants  in  error: 

The  record  shows  that  there  was  no  valid 
pledge  of  the  stock. 

'*  Delivery  accompanies  a  pledge  and  is  es- 
sential to  its  validity." 

4  Kent,  Com.,  188  (marg.);  Story,  Ball., 
sees.  287.  288;  Ward  v.  Sumner,  5  Pick.,  69; 
Barrow  v.  Paaiton,  5  Johns..  258;  Wilson  v. 
LUtle,2N,  Y.,  443. 

In  case  of  the  corporation  shares,  we  think 
the  delivery  should  be  by  handing  oyer  the  cer- 
tificates, as  the  most  apt  and  tangible  represent- 
ative of  that  species  of  chose  in  action ;  or  by  in- 
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▼eeting  the  pledgee  with  the  legal  title  by  trans- 
fer on  the  books,  as  in  Wilson  v.  IdtUe,  or  at 
least  by  some  form  of  written  assignment, 
placing  the  shares  within  the  power  of  the 
pledgee. 

Here  nothing  of  the  kind  was  done.  The 
only  act  or  writing  appertaining  to  the  trans- 
action, was  the  execution  of  the  power  of  attor- 
ney by  Culver,  not  to  the  Bank,  or  to  any  agent 
of  the  Bank,  as  such;  but  to  one  Thomas  S. 
Stanfield,  as  his — Culver's — own  agent,  and  at- 
torney in  fact.  This  was  but  a  private  trans- 
action between  himself  and  his  own  agent. 

Tliere  is  onlv  one  condition  upon  which  a 
bank  may  purchase  or  hold  its  own  shares:  and 
that  is,  where  it  is  necessary  to  do  so  in  order  to 
prevent  loss  on  a  debt  previously  contracted  in 
good  faith.  In  such  case  the  available  capital 
of  the  bank  being,  to  that  extent*  already  lost 
and  imperiled,  the  bank,  for  the  protection  of  its 
own  shareholders,  may  take  the  stock  in  pay- 
ment. 

In  this  case  the  Bank  by  by-law  and  by  the 
form  of  certificate  adopted,  made  its  stock  cer- 
tificates as  nearly  of  the  character  of  negotiable 
paper  as  it  was  practicable  to  make  them.  The 
certificates  show  that  the  stock  was  transferable 
on  the  books  of  the  Bank,  but  that  it  was  trans- 
ferable only  on  the  surrender  of  the  certifi- 
cates. 

The  appellees  were  fully  Justified  in  acting 
on  the  hypothesis  that  Culver  had  previously 
acquired  the  shares,  for  the  certificates  ex- 
pressly certified  that  he  owned  them.  And  it 
was  not  even  necessary  for  the  protection  of 
their  rights  that  they  should  give  notice  to  the 
Bank,  for  by  its  own  rules  Culver  could  not 
transfer  in  the  absence  of  the  certificates,  and 
these  were  in  their  own  possession. 

The  precise  point  we  are  now  submitting 
came'under  judgment  in  the  Court  of  Appeals 
of  New  York. in  TheN.T.  <&  N.  H. R.  B.  Co., 
T.  -SfcAuyfer,  84  N.  Y.,  30. 

The  same  question  was  considered  in  the  Su- 
preme Court  of  Connecticut,  in  the  case  of  The 
Bridgeport  Bk.  v.  N,  T.  <fc  TZV;  H.  B.  B.  Co,, 
80  Conn.,  270. 

If  that  15th  by-law  could  have  the  meaning 
imputed  to  it,  it  is  still  subject  to  the  objec- 
tions taken  to  the  first  plea  founded  on  sec- 
tion 35  of  the  Act  of  1864.  If  that  section 
ErohibitB  all  loans  or  discounts  by  a  national 
ank,  on  the  security  of  its  own  shares,  it  is  no 
more  competent  to  create  the  lien  by  by-law 
than  by  particular  agreement. 

A  by-law  creating  a  lien  must,  in  fact,  rest 
on  agreement.  It  is  founded  on  consent  of  ex- 
isting stockholders,  and  by  which  subsequent 
ones  are  bound.  It  is  the  thing  itself,  and  not 
any  particular  mode  of  doing  it,  that  is  pro- 
hibited. 

Mr.  JtuUee  Davis  delivered  the  opinion  of 
the  court: 

The  defendants  in  error  commenced  this  suit 
in  the  court  below,  to  obtain  pecuniary  satis- 
faction for  the  refusal  of  the  mtional  Bank  of 
South  Bend  to  permit  the  transfer  of  certain 
shares  of  stock  on  its  books  to  them,  on  the 
eround  that  the  law  imposed  the  duty  on  the 
Corporation  to  allow  the  transfer,  and  raised  an 
implied  promise  in  their  favor,  that  the  duty 
should  be  performed.    The  case  stated  by  the 

See  11  Wall. 


declaration  is  this :  On  the  8th  day  of  July,  1865, 
the  Bank  issued  two  certificates  of  stock  to 
Charles  V.  Culver,  which  declared  that  he  was 
entitled  to  150  shares  in  the  capital  stock  of  the 
institution,  and  that  these  shares  were  trans- 
ferable on  the  books  of  the  Bank,  in  person  or 
by  attorney,  only  on  the  surrender  of  the  cer- 
tificate. This  limitation  on  the  power  of  trans- 
fer was  in  conformity  with  the  terms  of  a  by- 
law on  the  subject.  On  the  39th  of  January, 
1866,  Lanier  and  Handy  purchased  188  shares 
of  this  stock  from  Culver  for  value,  and  ob- 
tained from  him  the  stock  certificates  regularly 
assigned,  with  the  usual  powers  of  attorney  to 
transfer  thestock,of  which  transaction  the  Bank 
was  notified  on  the  Slst  day  of  the  same  month 
of  January.  This  purchase  was  not  followed 
up  by  an  immediate  request  for  the  transfer  of 
the  stock,  but  in  the  month  of  January,  1868, 
this  request  was  regularly  made  and  refused. 

The  Bank ,  in  justification  of  its  conduct,  in- 
terposes three  pleas  in  bar,  which  set  up  two 
distinct  defenses.  The  first  and  third  pleas 
justify  the  refusal  on  the  ground  that,  at  the  time 
the  stock  was  taken  by  Culver,  he  had  pledged 
it  as  a  security  for  such  deposits  as  the  Bank 
mieht,  from  time  to  time,  make  with  the  house 
of  Culver,  Penn  &  Co. ,  of  New  York,  of  which 
he  was  a  member;  and  that  to  make  the  pledge 
more  effectual  by  power  of  attorney  regularly 
executed,  he  authorized  his  attorney  in  fact  to 
sell  and  transfer  the  stock,  in  case  the  Bank 
conceived  it  to  be  necessary,  and  apply  the  pro- 
ceeds to  liquidate  any  balance  due  the  Bank 
from  Culver,  Penn  &  Co. ;  and  that  fifty  shares 
had  actually  been  sold,  in  pursuance  of  this 
agreement,  and  the  proceeds  applied  before  Cul- 
ver assigned  the  stock  certificates  to  the  defend- 
ants in  error;  and  the  remaining  shares  had 
been  sold  before  the  Bank  had  notice  that  they 
were  assigned.  The  second  plea  asserts  the  right 
of  the  Bank  independently  of  this  special  agree- 
ment, to  hold  the  stock  in  question  until  Culver 
had  discharged  his  liabilitieis  to  it,  by  virtue  of 
the  provisions  of  the  Act  of  Congress,  under 
which  it  was  organized,  and  which  were  incor- 
porated into  a  by-law  of  the  institution. 

It  is  unnecessary  to  decide  whether  the  first 
and  third  pleas  would  answer  the  declaration, 
if  the  transaction  pleaded  were  lawful,  because 
the  directors  of  the  Bank  were  forbidden  by 
law  from  dealing  with  Culver  in  the  manner  they 
did.  At  the  time  this  proceeding  took  place 
the  Currency  Act  of  1868  had  been  superseded 
by  the  Act  of  June  8.  1864,  which  expressly  re- 
pealed the  former  Act.  See  section  52,  18 
Stat,  at  L.,  p.  118.  It  is,  therefore,  by  the 
provisions  of  the  latter  Act  that  the  conduct  of 
banking  associations  must  be  governed,  whether 
they  were  organized  before  or  after  it  became  a 
law.  And  in  looking  into  this  Act,  see  sec.  85, 
18  St.  at  L.,  p.  110  ,we  find  these  associations 
expressly  prohibited  from  malang  any  loan  or 
discount  on  the  security  of  the  shares  of  their 
own  capital  stock.  And  so  marked  is  the  policy 
of  Congress  on  this  subject,  that  it  does  not  al- 
low a  bank  to  become  the  purchaser  or  holder 
of  its  shares  at  all,  unless  absolutely  necessary 
to  prevent  loss  on  a  debt  previously  contracted 
in  good  faith,  and  not  then  for  a  longer  period 
than  six  months.  It  is  easy  to  see,  that  if  the 
power  were  given  to  a  bank  to  loan  money  on 
the  security  of  its  shares,  it  would  imply  also 

I7d 


869-378 


BuPRSicB  Court  of  thb  Unitied  Btatsb. 


Dec.  Tbrm, 


a  power  to  become  the  owner  of  those  shares, 
and  this  Congress  intended  to  guard  against. 

These  institutions  were  created  to  subserve 
public  purposes,  and  not  the  mere  private  in- 
terests of  their  stockholders.  And  in  no  better 
way  could  this  object  be  attained  than  by  plac- 
ing shareholders,  in  their  pecuniary  dealings 
with  the  Bank,  on  the  same  footing  with  other 
customers.  Besides,  how  could  the  capital  of 
the  Bank  be  kept  available  for  active  use.  if  the 
shareholder,  who  had  pledged  his  stock  for  bor- 
rowed money,  should  be  unable  to  meet  his  ob- 
ligation? To  the  extent  of  the  debt  the  capital 
would  be  withdrawn,  and  it  is  hardly  possible 
that  this  could  be  the  case  for  any  length  of 
time,  were  the  debt  secured  outside  of  the  shares 
of  the  Bank.  But  it  is  unnecessary  to  seek  for 
the  reason  of  this  prohibition,  as  the  provis- 
ion concerning  it  is  explicit,  and  free  from  am- 
biguity. 

Although  the  section  in  question  forbids  loans 
or  discounts  by  a  bank  on  the  security  of  its 
own  shares  of  stock,  it  is  argued  that  this  inhi- 
bition does  not  extend  to  the  case  of  deposits 
made  by  one  bank  with  another.  But  a  deposit 
is  nothing  but  a  loan  of  mooev,  and  is  within 
both  the  Tetter  and  spirit  of  the  provision.  It 
it  well  known  that  country  banks  keep  on  de- 
posit in  New  York,  with  bankers  and  merchants, 
a  considerable  amount  of  money  for  their  own 
convenience,  for  which  they  receive  more  or  less 
of  interest.  But  whether  mterest  be  obtained 
or  not,  these  deposits  are,  equally  with  paper 
discounted  over  the  counter  of  the  bank,  loans 
of  money,  and  the  reason  of  the  rule  is  equally 
applicable  to  them. 

The  banker  is  accountable  for  the  deposits  he 
receives  as  a  debtor,  and  the  individual  bor- 
rower of  money  from  the  bank  sustains  no  other 
relation  to  it.  In  both  cases  money  is  borrowed, 
to  be  returned  in  a  greater  or  less  period  of 
time,  according  to  the  contract  of  the  parties. 
Without  pursuins;  the  subject  further,  it  is  clear 
that  the  contract  between  the  South  Bend  Bank 
and  Culver  was  illegal  and  cannot,  therefore, 
be  pleaded  in  avoidance  of  any  duty  imposed 
on  the  Bank.  It  would  seem,  from  the  date  of 
the  certificates  issued  to  Culver,  that  as  soon  as 
he  took  the  stock  he  pledged  it,  and  the  Bank 
is,  therefore,  without  the  excuse  of.endeavorinc^ 
to  secure  a  preexisting  debt  contracted  in  good 
faith.  The  contract  in  its  inception  was  in  vio 
lation  of  law,  and  the  Bank  cannot  complain  if 
it  is  made  to  suffer  in  consequence  of  it. 

The  defense  interposed  by  the  second  plea  is 
equally  unavailing  to  the  plaintiffs  in  error. 
This  plea  assumes  that  the  Bank  had  a  lien  upon 
the  stock  of  Culver  for  his  indebtedness  to  it, 
without  any  special  agreement  on  the  subject, 
by  virtue  of  the  provisions  of  the  36th  section 
of  the  Currency  Act  of  1863,  restricting  a  share- 
holder from  transferring  his  stock  as  long  as  he 
owes  the  Bank,  .which  remained  in  operation, 
although  the  section  was  repealed  by  the  Act  of 
1864,  by  means  of  a  bylaw  adopted  when  the 
section  was  in  force,  declaring  that  the  stock  of 
the  Bank  shall  be  transferable  only  on  the  books 
of  the  Bank,  subject  to  the  provisions  and  re- 
strictions of  the  Act  of  Congress  aforesaid. 

If  it  be  conceded  that  the  by  law  intended  to 
embrace  the  restrictions  contained  in  the  36th 
section,  it  is  hard  to  see  what  good  it  accom- 
plished, because,  as  long  as  this  section  was  in 
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force,  it  was  the  law  of  the  Corporation,known 
to  all  men, and  did  not  need  the  aid  of  a  by-law  to 
render  it  operative.  And  if  it  be  contended 
that  a  bank  may,  through  the  agency  of  a  by- 
law, retain  a  particular  section  that  has  been  re- 
pealed, it  is  difficult  to  see  why  it  may  not,  by 
the  same  means,  retain  all  the  remaining  sec- 
tions of  the  repealed  statute  that  are  applicable 
to  its  business,  and  thus  antagonize  itself  to  the 
whole  policy  of  Congress  on  the  subject.  But 
of  necessity  a  by-law  cannot  operate  in  this 
way,  nor  is  there  any  reason  to  suppose  it  w&s 
intended  that  this  one  should  have  such  an  ef- 
fect. In  the  absence  of  any  action  taken  by 
the  Bank  on  the  subject  since  the  new  law  went 
into  operation,  the  fair  inference  is  that  this  by- 
law is  used  as  an  after-thought  to  serve  the  pur- 
Coses  of  this  suit.  Congress  evidently  intended, 
y  leaving  out  of  the  Law  of  1864, the  36th  sec- 
tion of  the  Act  of  1863.  to  relieve  the  holders 
of  bank  shares  from  the  restrictions  imposed  by 
that  section.  The  policy  on  the  subject  was 
changed,  and  the  directors  of  banking  associa- 
tions were,  in  effect,  notified  that  thereafter  they 
must  deal  with  their  shareholders  as  they  dealt 
with  other  people.  As  the  restrictions  fell,  so 
did  that  part  of  the  by  law  relating  to  the  sub- 
ject fall  with  them. 

It  remains  to  be  seen  whether,  on  the  case 
stated.  Lanier  and  Handy  can  recover  of  the 
Bank  for  a  breach  of  corporate  duty,  notwith- 
standing the  specific  shares  had  already  been 
transferred  to  other  persons  through  the  power 
of  attorney  which  Culver  gave  when  he  at- 
tempted to  pledge  his  stock  as  security  for  the 
deposits  to  be  made  with  his  New  York  house. 
And.  in  considering  this  question,  we  are  re- 
lieved of  any  necessity  of  deciding  between  con- 
flicting equities,  for  this  suit  does  not  seek  to 
disturb  the  title  of  the  adverse  purchasers  to  the 
specific  stock.  It  leaves  them  in  possessidn  of 
the  property,  and  undertakes  to  subject  the 
Bank  to  damages  for  refusing  to  transfer  the 
stock  to  the  defendants  in  error.  And,  as  we 
view  this  controversy,  it  makes  no  difference 
whether  the  traiAfers  were  actually  made  to 
other  parties  before  or  after  the  Bank  received 
notice  of  the  assignment  of  the  stock  certificates 
by  Culver  to  Lanier  and  Handy. 

The  power  to  transfer  their  stock  is  one  of 
the  most  valuable  franchises  conferred  by  Con- 
gress on  banking  associations.  Without  this 
power, it  can  readily  be  seen  that  the  value  of  the 
stock  would  be  greatly  lessened  and,  obviously, 
whatever  contributes  to  make  the  shares  of  the 
stock  a  safe  mode  of  investment  and  easily 
convertible,  tends  to  enhance  their  value.  It 
is  no  less  the  interest  of  the  shareholder,  than 
the  public,  that  the  certificate  representing  his 
stock  should  be  in  a  form  to  secure  public  con- 
fidence, for  without  this  he  could  not  negotiate 
it  to  any  advantage. 

It  is  in  obedience  to  this  requirement,  that 
stock  certificates  of  all  kinds  have  been  con- 
structed in  a  way  to  invite  the  confidence  of 
business  men,  so  that  they  have  become  the  basis 
of  commercial  transactions  in  all  the  large  dties 
of  the  country,  and  are  sold  in  open  market  the 
same  as  other  securities.  Although  neither  in 
form  or  character  negotiable  paper,  thev  ap- 
proximate to  it  as  nearly  as  practicable.  If  we 
assume  that  the  certificates  in  question  are  not 
different  from  those  in  general  use  by  corpora- 
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tioDfl,  and  the  assumption  Is  a  safe  one,  it  is 
easy  to  see  why  investments  of  this  character 
are  sought  after  and  relied  upon.  No  better 
form  could  be  adopted  to  assure  the  purchaser 
that  he  can  buy  wiih  safety.  He  is  told,  under 
the  seal  of  the  Corporation.that  the  shareholder 
is  entitled  to  so  much  stock,  which  can  be  trans- 
ferred on  the  books  of  the  Corporation,  in  per- 
son or  by  attorney,  when  the  certificates  are 
surrendered,  but  not  otherwise.  This  is  a  noti- 
fication to  all  persons  interested  to  know,  that 
whoever  in  gOKxl  faith  buys  the  stock,  and  pro- 
duces to  the  Corporation  the  certificates,  regu- 
larly assigned,  with  power  to  transfer,  is  en- 
titled to  have  the  stock  transferred  to  him.  And 
the  notification  ffoes  further,  for  it  assures  the 
holder  that  the  Corporation  will  not  transfer 
the  stock  to  any  one  not  in  possession  of  the 
certificates. 

In  this  state  of  case  Lanier  and  Handy  made 
their  purchaselof  Culver.  They  bought  for  value, 
without  knowledge  of  any  adverse  claim,  in 
full  faith  that  the  Bank  would  observe  its  en- 
gagements, and  pursued  in  all  respects  the  di 
rections  given  in  the  certificates.  They  were 
not  told  to  give  notice  to  the  Bank  of  their  pur- 
chase, nor  was  there  any  necessity  for  notice, 
because,  by  the  rules  of  the  Bank.  Culver  could 
not  transfer  the  stock  in  the  absence  of  the  cer- 
tificates, and  these  they  had  in  their  possession. 
It  is  therefore  clear,  in  making  their  purchase 
of  Culver,  that  they  had  a  right  to  rely  on  the 
certificates  as  securing  to  them  the  stock  which 
they  represented.  And  it  is  equally  clear  that 
the  Bank,  in  allowing  this  stock  to  be  transfer- 
red to  other  parties  while  the  certificates  were 
outstanding  m  the  hands  of  bona  fide  holders, 
was  guilty  of  a  breach  of  corporate  duty,  and 
as  its  conduct  operated  to  the  injury  of  Lanier 
and  Handy,  an  action  will  lie  in  their  behalf  to 
obtain  satisfaction  for  the  injury. 

These  views  dispose  of  this  case,  and  they 
are  sustained  by  recent  decisions  in  the  Court  of 
Appeals  of  New  York  and  the  Supreme  Court 
of  Connecticut,  and,  as  we  are  advised,  they 
also  arc  supported  by  the  Supreme  Court  of 
New  Jersey  in  a  case  notyet  reported.  Bridge- 
port Rink  V.  N.  T.et  N.H.  R.  R.  O..  30  Conn., 
270;  Same  v.  Schuyler,  34  N.  Y.,  30. 

7%e  judgment  of  the  Circuit  Court  ie  affirmed. 

Cited— 11  WaU.,  8(n :  18  Wall.,  604 ;  103  U.  S.,  804  ; 
104  U.  S.,  69D;  111  U.  S.,  166;  6  Dill., 75.  76,  78-80,  88, 
«tl,  372;  aCliff.,  438-490;  4  Cliff..  531 ;  2  Hujrhes.  899  : 
11  Bank,  Ke^.,  52;  Am.  Rep.,  708  (72  Pa.  St.  456);  25 
Am.  Rep.,  39  (123  Mass  110);  38  Am.  Rep.,  835  (58 
Miss.,  421). 


SAMUEL  E.  RANKIN,  Plff,  in  Err,, 

THE  STATE  OF  TENNESSEE. 
(See  8.  C,  11  Wall.,  880-882.) 
Judgment  of  reeenal,  when  not  final  judgment. 

A  judirment  of  reversal,  where  the  case  must  ffo 
back  and  be  tried  upon  its  merits, Is  not  a  final  Judfr- 
ment  of  which  this  court  can  take  jurisdiction. 

[No.  109.] 
Argued  Mar,  f  i.  1871.    Decided  Apr.  10,  1871. 

N  ERROR  to  the  Supreme  Court  of  the  State 
of  Tennessee. 
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NOTB.— TTTkot  <•  ^nal  decree  or  judgment  of  titaU 
or  iilher  court  fntm  which  appeal  lies.  See  Tiote  to 
Gibbons  v.  Ogden,  19  U.  8.  (6  Wheat.),  448. 
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This  case  arose  in  the  Circuit  Court  of  Jeffer- 
son County,  Tennessee,  upon  an  indictment  for 
murder  a^nst  the  plaintiff  in  error.  The  de- 
fendant having  been  acquitted  in  that  court, 
the  case  was  taken  by  writ  of  error  to  the  Su- 
preme Court  of  the  State,  by  which  the  judg- 
ment below  was  reversed,  and  the  cause  re- 
manded for  a  new  trial;  whereupon  the  de- 
fendant sued  out  this  writ  of  error. 

The  case  is  fully  stated  by  the  court. 

Mr.  H.  Maynard,  for  plaintiff  in  error: 

(No  counsel  appeared  in  this  court  for  de- 
fendant in  error.) 

Mr.  Justice  Bradley  delivered  the  opinion 
of  the  court: 

This  is  a  writ  of  error  to  the  Supreme  Court 
of  Tennessee.  The  case  below  was  an  indict- 
ment found  in  the  State  Circuit  Court  of  Jef- 
ferson County,  in  August  Term,  1865,  against 
Samuel  E.  Rankin,  the  plaintiff  in  error,  and 
ten  other  persons  named  in  the  indictment, 
charging  them  with  with  the  murder  of  one 
John  Thorn  hill,  on  the  1st  of  June  preceding. 
The  defendant,  in  August  Term,  1866.  plead^ 
that  on  the  day  mentioned  in  the  indictment, 
he  was  in  the  military  service  of  the  Unit^ 
Stales  in  the  military  district  of  East  Tennes- 
see, being  First  Lieutenant  of  Company  B  of 
the  9th  Tennessee  Cavalry,  and  bound  to  obey 
all  lawful  orders  of  his  superiors,  "then  and 
there  existing  and  being  an  insurrection  and 
civil  war  in  said  military  district;"  and  that,  on 
the  5th  day  of  October  thereafter,  he  was  ar- 
raigned and  put  on  trial  at  Chattanoosra,  before 
a  general  court  martial,  for  the  same  identical 
crime  with  which  he  was  charged  by  the  in- 
dictment, and  was  acquitted  thereof;  and  he 
set  forth  the  record  and  proceedings  of  the 
court  martial.  To  this  plea  the  Attorney-Gen- 
eral filed  a  replication,  denying  the  existence  of 
the  record  and  the  continuance  of  the  war,  and 
alleging  fraud  in  the  procurement  of  the  trial 
by  court  martial.  The  defendant  demurred, 
and  the  court  sustained  the  demurrer.  The 
Attorney  General  then  filed  a  new  replication, 
the  case  was  tried,  and  tlic  defendant  was  ac- 
quitted. Writ  of  error  being  brought,  the  State 
Supreme  Court  reversed  the  decree  of  acquittal, 
on  the  ground  that  the  defendant's  plea  was  in- 
sufficient, and  remanded  the  case  to  the  circuit 
court  for  trial.  The  effect  of  this  judgment 
was  to  overrule  the  defendant's  plea,  and  to  re- 
quire him  to  plead  over  to  the  indictment. 

The  difficulty  with  the  case,  as  brought  be- 
fore us,  is  that  the  judgment  is  not  a  final 
one  in  the  case.  This  court,  under  the  25th 
section  of  the  Judiciary  Act,  can  only  take 
cognizance  of  final  judgments  of  the  state 
courts.  And  although  the  court  has  been  lib- 
eral in  its  construction  of  the  statute  as  to  what 
judgments  are  final,  yet  the  judgment  in  this 
case  cannot  be  deemed  such  by  any  reasonable 
stretch  of  construction.  It  is  a  rule  in  criminal 
law  infawrem  vita,  in  capital  cases,  that  when 
a  special  plea  in  bar  is  found  against  the  pris- 
oner, either  upon  issue  tried  by  a  jury,  or  up- 
on a  point  of  law  decided  by  the  court,  he  shall 
not  be  conclude  or  convicted  thereon,  but  shall 
have  judgment  of  respondeat  ouster,  and  may 
plead  over  to  the  felony  the  general  issue, 
not  guilty.  4  Bl.  Com.,  838.  And  this  is  the 
effect  of  the  judgment  of  reversal  rendered  by 
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the  Supreme  Court  of  Tenneaeee  in  this  case; 
so  that  in  no  sense  can  that  Judgment  be  deem- 
ed a  final  one.  The  case  must  go  back  and  be 
tried  upon  its  merits,  and  final  judnnent  must 
be  renoered  before  this  court  can  tase  jurisdic- 
tion. If  after  that  it  should  be  brought  here 
for  review,  we  can  then  examine  the  defend- 
ant's plea  and  decide  upon  its  sufllciency. 
The  writ  of  error  muet  be  dismissed. 


ALEANDER.  T.  STEWART,  FRANCIS 
WARDEN  AND  GEORGE  FOX,  as  A.  T. 
Stbwabt  &  Co.,  Plffi.  in  Err,, 

8.  BLOOM,  S.  KAHN,  A.  LEVY  and  A, 
ADLER,  as  Bloom,  Kahn  &  Co. 

(See  8.  C.  ''Stewart  v,  Kahn,"  11  Wall.,  49^^07.) 

Oanstruetion  of  Act  of  Congress  in  regard  to 
limitation  of  actions,  as  affected  by  the  war — 
such  Act  ofppUes  to  State  and  Federal  Courts, 
and  is  constitutional. 

The  Act  of  Congress  of  1864,  in  regard  to  the  lim- 
itations of  actions,  means  that  toe  time  which 
elapsed,  both  before  and  after  the  passage  of  the 
Act,  during  which  the  plaintiff  could  not  prosecute 
his  suit  by  reason  of  the  dvil  war,  is  to.be  deducted 
from  t^e  time  the  cause  of  action  accrued. 

The  Act  of  1864  applies  not  only  to  cases  in  the 
Federal  Courts,  but  also  to  oases  in  the  courts  of 
the  States. 

The  Act  is  warranted  by  the  Constitution  of  the 
United  States,  and  is  valid. 

[No.  81.] 
Submitted  Feb,  6,  1871,    Decided  Apr.  10,  1S71. 

IN  ERROR  to  the  Supreme  Court  of  the  State 
of  Louisiana. 

The  petition  in  this  case  was  filed  in  the 
Fourth  District  Court  of  New  Orleans  bjr  the 
plaintiffs  in  error,  to  recover  upon  a  promissory 
note.  Judgment  having  been  given  for  the  de- 
fendants, the  plaintiffs  took  an  appeal  to  the 
Supreme  Court  of  the  State,  by  which  the  said 
judgment  was  affirmed;  whereupon  the  plaint- 
iffs sued  out  this  writ  of  error. 

The  case  is  fully  stated  by  the  court. 

Mr.  S.  M.  Jolmson,  for  plaintiffs  in  error: 

This  case  comes  here  on  a  writ  of  error  to 
the  Supreme  Court  of  Louisiana,  and  in  obe 
dience  to  the  authority  of  the  2d  section  of 
the  Act  of  Congress  of  February  5, 1867.  The 
section  of  the  Act  referred  to  is  amendatory  of 
the  25th  section  of  what  is  known  as  the  Judi- 
ciary Act  of  1789.  These  two  sections  should 
be  carefully  considered;  for  the  Act  of  1867 
enlarges  the  sphere  of  review  of  this  court. 

By  the  25th  section,  it  will  be  seen  that  the 
court  was  restricted  to  *'an  examination  and  cor- 
rection of  such  errors  only  as  might  appear  on 
the  face  of  the  record.'*  The  obvious  intent 
and  purpose  of  the  grant  of  power  to  this 
court,  by  this  section  was,  in  general  terms,  to 
enable  the  Supreme  Court  of  the  United  States, 
in  specified  cases,  to  reverse  the  decisions  of 
the  highest  courts  of  the  State. 

One  of  the  grounds  set  up  in  the  Act  of  1867 
(the  same  in  the  Act  of  1789),  to  authorize  a 
review  by  this  court  of  the  decision  of  the 

NOTa.-~<Su«perw(i>n  of  Siatult  of  Limitation*  dur- 
ing war.    See  tiote  to  Hanger  v.  Abbott,  73  U.  S., 

JLV1.11..,  ikjV. 
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highest  court  of  any  State,  is  stated  by  the  Act 
itself,  thus*. 

"  Where  is  drawn  in  question  the  validity  of 
a  statute  of,  or  an  authority  exercised  under, 
any  State,  on  the  ground  of  their  being  repug- 
nant to  the  Constitution,  treaties  or  laws  of  the 
United  States,  and  the  decision  is  in  favor  of 
such  their  validity." 

This  case  is  brought  here  to  correct  the  error 
of  the  Supreme  Court  of  Louisiana,  which  af- 
firmed the  validity  of  the  Statute  of  Prescription 
of  that  State,  pleaded  by  the  defendants  in  bar 
of  the  plaintiff's  right  to  recover,  which  statatep 
we  maintain,  is  repugnant  to  the  Constitutioii 
and  laws  of  the  IJniU^  States. 

We  have,  in  the  final  decision  of  the  state 
court,  a  distinct  affirmation  of  the  validity  of 
prescription  during  Uie  whole  war. 

That  law  had  been  suspended  or  made  inop> 
erative  by  reason  of  the  war,  which  confess- 
edlv  did  shut  out  the  plaintiffs  from  all  access 
to  the  courts  of  Louisiana.  It  follows  that  the 
defendant  set  up  in  bar  a  suspended  and  invalid 
law 

From  April  15  and  Aug.  16,  1861,  the  dates 
of  President  Lincoln's  l^roclamations  of  non- 
intercourse  with  Louisiana,  all  judicial  pro- 
ceedings and  all  statutes  of  that  State  involving 
the  execution  of  any  laws  affecting  citizens  of 
the  United  States,  became  void.  To  all  lend 
Intents  and  purposes,  war  existed  between  the 
United  States  and  Louisiana. 

The  Act  of  1864  was  not  necessaiy  to  secure 
to  these  plaintiffs  exemption  from  tlM  operation 
of  the  Act  of  Louisiana  invoked  by  the  defend- 
ants. 

War,  in  the  Judgment  of  this  court,  we  doubt 
not,  will  be  held  to  operate  ipso  facto  as  the  sus- 
pension of  all  laws  of  the  State  which  affect  the 
rights  of  loyal  citizens  of  the  United  States, 
whether  at  the  time  in  or  out  of  the  State  of 
Louisiana.  The  Act  of  1864  simply  declared 
such  suspension,  without  invalidating  the  force 
of  general  principles,  which  are  to  be  deduced 
from  the  condition  of  public  affairs  referred  to. 

Mr,  E.  T.  Merrick,  for  defendants  in  error: 

On  motion  to  dismiss. 

There  is  nothing  of  record  to  show  that  any 
question  respecting  the  Statute  of  Limitations 
of  the  United  States  of  June  11,  1864,  was 
raised  or  relied  upon  before  the  Supreme  Court 
of  Louisiana,  as  a  ground  of  recovery. 

SeeMedberry  v.  0/Uo,  24  How.. 413(66  U.  8., 
XVL,  739). 

The  Act  of  Feb.  5.  1867  (2d  section),  most 
be  construed  with  25tli  section  of  the  Judiciary 
Act  of  1789;  and  there  is  nothing  in  either 
which  contemplates  that  a  writ  of  error  can  be 
maintained  for  any  other  matter  or  thing  than 
that  shown  by  the  record.  It  was  not  the  in- 
tention of  Congress  to  create  any  new  mode  of 
trying  cases  in  error. 

On  the  merits,  tf  motion  to  dismiss  should  be 
overruled 

There  is  no  grant  of  power  in  the  Constitution 
of  the  United  States  to  Congress  to  prescribe 
rules  of  property  or  practice  for  the  government 
of  the  several  States.  Quoad  the  matters  not  in- 
trusted to  the  Government  of  the  United  States, 
the  state  courts  are  considered  as  courts  of  anoth- 
er sovereignty.  AblemanY,  Booth,  31  How.,  516 
(62  U.S.,  XVL, 173)  As  Congress  cannot  create 
the  state  courts,  as  it  cannot  establish  the  ordi- 
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naiy  rules  of  property,  obligations  and  con- 
tracts, nor,  in  general,  denounce  penalties  for 
crimes  and  offenses  in  the  several  States,  it  can- 
not prescribe  rules  of  proceeding  for  such  state 
courts. 

On  the  other  hand,  there  is  no  inhibition  in  the 
Constitution  of  the  United  States  upon  the  in- 
dividual States,  to  pass  statutes  of  limitation, 
even  where  such  statutes  of  limitation  bar  the 
Judgments  of  sister  States.  See,  MeEknoyle  v. 
(Men,  18  Pet.,  828. 

It,  therefore,  necessarily  appearsthat  Confess 
never  intended  by  the  Act  of  June  11, 1864  (13 
Stat,  at  L.,  128),  to  legislate  for  the  several 
States. 

The  mere  reading  of  the  Act  shows  that  Con- 
gress was  legislating  for  the  courts  and  officers 
of  the  United  States,  over  which  it  has  juris- 
diction. It  suspended  the  Statute  of  Limitations, 
in  the  cases  given,  both  as  to  crimes  and  civil 
actions.  Could  a  State  bring  a  writ  of  error  to 
this  court,  to  reverse  a  iudrment  of  its  own 
courts,  which  should  hold  that  a  criminal  of- 
fense or  penal  action  was  barred  by  the  Stat- 
ute oft  Limitation,  notwithstanding  the  impos- 
sibility of  summoning  or  arresting  the  offender, 
for  the  cause  assign^  in  the  statute? 

The  Statute  of  Louisiana,  enforced  in  this 
case,  has  been  on  the  Statute  Book  for  forty- 
five  years,  and  receives  a  like  interpretation 
for  citiisens  and  strangers.  It  has  b^n  inter- 
preted in  former  times  as  subject  to  exceptions, 
It  is  true,  but  the  interpretation,  whatever,  it 
has  been,  has  received  a  uniform  application. 

Smith  V.  Stewart,  21  La.  Ann.,  67;  Jaquet  v. 
Webb,  22  La.  Ann.,  111. 

The  plaintiffs  in  error  (conceding  their  citi- 
zenship) had  their  choice  of  tribunals,  either 
those  of  the  State  or  the  nation.  They  selected 
the  former,  as  most  advantageous  to  them,  and 
lost 

Statutes  of  limitation  and  prescription  are 
considered  as  mere  directions  to  the  forum, 
what  kind  of  actions  to  hear,  and  what  are  to 
be  dismissed.  A  claim  barred  in  one  State  or 
country  may  be  enforced  in  another  State  or 
country,  where  the  laws  as  to  the  times  of  lim- 
itation are  different. 

McClunyy.  SOUman,  8  Pet.,  270;  McElmoyle 
T.  Cohen  (»upra)\  Tawnsend  v.  Jemuon,  9  How., 
407:  Pattenon  v.  Qainss,  6  How.,  550. 

The  Louisiana  Code  of  Practice  has  it:  '*The 
forms,  the  effects  and  the  prescription  of  actions, 
are  governed  by  the  law  of  the  place  where 
they  are  brought;  but  contracts  are  governed 
by  the  law  of  the  place  where  they  are  entered 
into."    C.  P.,  art.  13. 

Taiflor  V.  Joor,  7  La.  Ann.,  272.  "Ques- 
tions of  prescription  affect  the  remedy,  and 
must  be  determined  bv  the  law  of  the  forum." 

Newman  v.  Oom^  2  La.  Ann.,  646;  Union 
Cotton  Hfg,  Co.  v.  LobdeU,  7  Mart..  N.  S.,  108; 
Story,  Confl.  L.,  Nos  576,  577,  and  authorities 
tliere  cited. 

Mr.  Juttiee  Swayne  delivered  the  opinion 
of  the  court: 

This  is  a  writ  of  error  to  the  Supreme  Court 
of  the  State  of  Louisiana.  The  record  discloses 
the  following  case;  on  the  16th  of  April, 
1866,  the  pluntiffs  in  error,  citizens  and  resi 
dents  of  the  State  of  New  York,  brought  suit 
against  the  defendants  in  error  in  the  Fourth 

See  XI  yf^vu,  U.  S.^  Book  20. 


District  Court  of  Kew  Orleans,  upon  a  promis- 
sory note  made  at  New  York  on  the  10th  day 
of  August,  1860,  by  the  defendants,  under  their 
firm  name  of  Bloom,  Eahn  &  Co.,  to  the 
plaintiffs,  by  their  firm  name  of  A.  T.  Stewart 
&  Co.,  for  the  sum  of  $8,226.24,  payable  at  the 
office  of  A.  Levy  &  Co.,  in  the  City  of  New 
Orleans,  with  the  current  rate  of  exchange  on 
New  York,  seven  months  from  date.  The 
plaintiffs,  by  their  petition,  claimed  also  to  re- 
cover a  few  dollars  for  the  balance  of  an  ac- 
count. The  note  was  duly  protested  at  maturity 
for  non-payment.  On  the  28th  of  the  same 
month  of  April  the  defendant.  Levy,  filed  his 
answer,  wherein  he  alleged  that  he  knew  noth- 
ing of  the  correctness  of  the  note,  or  account, 
and  demanded  full  proof.  He  also  pleaded  the 
statutory  prescription  of  that  State,of  five  years, 
as  a  bar  to  the  action.  The  other  defendants. 
Bloom,  Eahn  &  Adler,  answered  subsequently. 
They  denied  all  the  allegations  of  the  petition, 
and  also  set  up  the  defense  of  prescription. 

A  statute  of  the  State  provides,  that  when 
"new  facts"  are  alleged  in  the  answer, 
"neither  replication  nor  rejoinder  ^all  be  ad- 
mitted." The  facts  are  "  considered  as  denied 
by  the  plaintiff."    Code,  art.  329. 

Eahn  was  examined  upon  interrogatories, 
and  answered  that  the  defendants'  nrm  was 
constituted  as  alleged  in  the  plaintiffs'  petition, 
and  that  their  place  of  business  at  the  date  of 
the  note  was  Clinton,  Louisiana.  Another  wit- 
ness testified  that  he.  had  known  the  defendant. 
Levy,  since  the  year  1854  or  1855;  that  Levy 
had  resided  in  New  Orleans  since  that  time, 
and  was  there  during  the  period  of  the  rebellion. 
At  the  trial  the  plaintiffs  submitted  this  testi- 
mony, and  the  note  and  protest,  to  the  court. 
It  does  not  appear  that  any  evidence  was  of- 
fered touching  the  account.  The  court  gave 
judgment  for  the  defendants.  Upon  what 
ground  it  was  given  is  not  disclosed  in  the  rec- 
ord. 

The  plaintiffs  appealed  to  the  Supreme  Court 
of  the  State.  In  that  court  they  insisted  that 
the  Act  of  Congress  of  June  11,  1864,  entitled 
"An  Act  in  Relation  to  the  Limitation  of 
Actions  in  Certain  Cases,"  interrupted  the  run- 
ning of  the  prescription,  and  entitled  them  to 
recover.  The  Supreme  Court  affirmed  theiudg- 
ment  of  the  district  court.  The  record  shows 
they  held  that  "more  than  five  years  having 
elapsed  after  the  maturity  of  the  note  before 
the  citations  were  served  on  the  defendants, 
the  plea  of  prescription  must  be  sustained."  It 
Is  clear  that  the  judgment  was  given  solely 
upon  this  ground.  The  case  would  have  been 
more  satis^torily  presented  if  a  bill  of  excep- 
tions had  been  taken  at  the  proper  time,  and 
the  material  facts  in  that  way  placed  upon  the 
record.  But  enough  is  shown  to  develope  clearly 
the  action  of  the  Supreme  Court  of  the  State, 
and  the  point  we  are  called  upon  to  review. 
There  is  no  controversy  as  to  the  facts.  Under 
the  circumstances,  a  refusal  on  our  part  to  ex- 
ercise the  lurisdiction  invoked  would  involve  a 
sacrifice  oi  substance  to  form,  and  unwarrant- 
ably defeat  the  ends  of  justice. 

Our  attention  has  been  called  to  the  second 
section  of  the  Act  of  Congress  of  February  5, 
1867,  amending  the  Judiciary  Act  of  1789;  14 
Stat.,  885.  That  section  is  to  a  great  extent  a 
transcript  of  the  25th  section  of  the  prior  Act. 
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There  are  several  alterations  of  phraseology 
which  are  not  material.  A  change  of  language 
in  a  revised  etatute  will  not  change  the  law 
from  what  it  was  before,  unless  it  l^  apparent 
that  such  was  the  intention  of  the  Legislature. 
Theriat  v.  Hart,  2  Hill.  881,  noU;  Dtniglas  v. 
JIowUiM,  24  Wend.,  47.  But  at  the  close  of 
the  2d  section  there  is  a  substantial  addition 
and  omission.  The  addition  in  nowise  con- 
cerns this  case,  and  need  not  be  remarked  upon. 
The  omission  is  of  these  words  in  the  25th  sec- 
tion of  the  original  Act:  '*  But  no  other  error 
shall  be  regarded  as  aground  of  reversal  in  any 
such  case,  as  aforesaid,  than  «uch  as  appears 
on  the  face  of  the  record,  and  immediately  re- 
spects the  before  mentioned  questions  of  valid- 
ity or  construction  of  the  said  Constitution, 
treaties,  statutes,  commissions,  or  authorities 
in  dispute."    1  Stat,  at  L.,  185. 

It  is  a  rule  of  law  that  where  a  revising  stat- 
ute, or  one  exacted  for  another,  omits  provis- 
ions contained  in  the  original  Act,  Uie  parts 
omitted  cannot  be  kept  in  force  b^  construc- 
tion, but  are  annulled.  EUis  v.  Pange,  1  Pick., 
43;  BarOet  v.  King,  12  Mass.,  537;  Nkhots 
v.  Squire,  5  Pick.,  168. 

Whether  the  25th  section  of  the  original 
Act  is  superseded  by  the  2d  section  of  the 
amendatory  Act, is  a  point  not  necessary  in  this 
case  to  be  determiDea;  for,  conceding  the  neg- 
ative, the  question  before  us  is  within  the  omit- 
ted category,  is  presented  by  the  record,  and  is 
the  only  one  we  are  called  upon  to  consider.  It 
is  alike  within  the  section  m  question  of  the 
original  and  of  the  amendatory  Act.  In  either 
view  there  is  no  Jurisdictional  difficulty. 

In  Hanger  v.  Abbott,  6  Wall.,  532  [78  U.  8.. 
XVIII.,  939].  this  court  held  that  the  time  dur- 
ing which  the  courts  in  the  States  lately  in  re- 
bellion were  closed  to  the  citizens  of  the  loyal 
States  is,  in  suits  since  brought,  to  be  deducted 
from  the  time  prescribed  by  Uie  Statutes  of  Lim- 
itations of  those  States  respectively,  although 
the  statutes  themselves  contain  no  such  excep- 
tion and  this  independently  of  the  Act  of  Con- 
firess  of  1864.  In  the  case  of  The  Protector, 
9  Wall.,687  [76  U.  S.,  XIX.,812].the  same  rule 
was  applied  to  the  Acts  of  Congress  of  1798 
and  1803,  fixing  the  time  within  which  appeals 
shall  be  taken  from  the  inferior  federal  tri 
bunals  to  this  court.  The  case  before  us  was 
decided  prior  to  the  decision  of  this  court  in 
Hanger  v.  Abbott,  with  which  it  is  in  direct  con- 
flict. But  apart  from  the  Act  of  1864,  it  would 
present  no  ground  of  federal  jurisdiction. 
Hanger  v.  Abbott  came  into  this  court  under 
the  22d  section  of  the  Judiciary  Act  of  1789,  or 
if  that  section  is  superseded,  under  the  2d 
section  of  the  amendatory  Act  of  1867.  Its  de- 
termination, therefore,  depends  necessarily 
upon  the  construction  and  effect  to  be  given  to 
the  Act  of  1864. 

The  note  upon  which  the  suit  is  founded  ma- 
tured upon  the  18th  of  March,  1861.  The  pre- 
scription of  five  vears  expired  on  the  18th  of 
March,  1866.  This  action  was  commenced  on 
the  16th  of  April,  1866.  one  month  and  three 
dayn  after  the  period  of  limitation  had  elapsed. 

The  Act  of  18C4  consists  of  a  single  section 
containing  two  distinct  clauses.  The  first  re- 
lates to  cases  where  the  cause  of  action  accrued 
subsequently  to  the  passage  of  the  Act.  The  sec- 
ond to  cases  where  the  cause  of  action  accrued 
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before  its  passage.  The  case  before  us  belongs 
to  the  latter  class.  The  first  clause  of  the 
statute  may,  therefore,  be  laid  out  of  view. 
The  second  enacts  that  "  whenever,  after  such 
action— civil  or  criminal — such  have  accrued, 
and  such  person  cannot,  by  reason  of  such  re- 
sistance of  the  laws,  or  such  interruption  of  ju- 
dicial proceedings,  be  arrested  or  served  with 
process  for  the  commencement  of  the  action,  the 
time  during  which  such  person  shall  be'  beyond 
the  reach  of  legal  process  shall  not  be  deemed  or 
taken  as  any  part  of  the  time  limited  by  law  for 
the  commencement  of  such  action." 

A  sevei^  and  literal  construction  of  the  lan- 
guage employed  might  conduct  us  to  the  con- 
clusion, as  has  been  insisted  in  another  case  be- 
fore us,  that  this  clause  was  intended  to  be 
made  wholly  prospective  as  to  the  period  to  be 
deducted,  and  that  it  has  no  application  where 
the  action  was  barred  at  the  time  of  its  passa^. 
Such,  we  are  satisfied,  was  not  the  intention 
of  Congress.  A  case  may  be  within  the  meaning 
of  a  statute  and  not  within  its  letter,  and  within 
its  letter  and  not  within  its  meaning.  The  in- 
tention of  the  law  maker  constitutes  thalaw. 
U.  8.  V.  Freeman,  8  How.,  565;  U,  8.  v.  Balh 
bit,  1  Black,  61  [66  U.  S.,  XVII.,  96];  Slater 
V.  Cave,  8  Ohio  St.,  80. 

The  statute  is  a  remedial  one  and  should  be 
construed  liberally  to  carry  out  the  wise  and 
salutary  purposes  of  its  enactment.  The  con- 
struction contended  for  would  deny  all  relief  to 
the  inhabitants  of  the  loyal  States  having  causes 
of  action  against  parties  in  the  rebel  States  if 
the  prescription  had  matured  when  the  statute 
took  effect,  although  the  occlusion  of  the 
courts  there  to  such  parties  might  have  been 
complete  from  the  beginning  of  the  war  down 
to  that  time.  The  same  remarks  would  apply 
to  crimes  of  every  grade,  if  the  offenders  were 
called  to  account  under  like  circumstances.  It 
is  not  to  be  supposed  that  Congress  intended 
such  results.  There  is  no  prohibition  in  the 
Constitution  against  retrospective  legislation  of 
this  character.  We  are  of  the  opinion  that  the 
meaning  of  the  statute  is,  that  the  time  which 
elapsed  while  the  plaintiff  could  not  prosecute 
his  suit,  by  reason  of  the  rebellion,  whether  be* 
fore  or  after  the  passage  of  the  Act,  is  to  be  de- 
ducted. Considering  the  evils  which  existed, 
the  remedy  prescribed,  the  object  to  be  accom- 
plished, and  the  considerations  by  which  thelaw 
makers  were  governed— lights  which  every 
court  must  hold  up  for  its  guidance  when  seek- 
ing the  meaning  of  a  statute  which  requires  con- 
struction— we  cannot  doubt  the  soundness  of  the 
conclusion  at  which  we  have  arrived. 

On  the  15th  of  April,  1861,  President  Lincoln 
issued  his  Proclamation  announcing  the  ex- 
istence of  the  rebellion,  and  calling  lor  volun- 
teers to  the  number  of  75,000  to  suppress  it 
On  the  19th  of  the  same  month  he  issued  a 
further  Proclamation,  announcing  the  blockade 
of  Louisiana  and  other  States  in  rebellion.  By 
a  Proclamation  of  the  16th  of  August,  1861,  he 
declared  that  the  States  named  in  it,  Louisiana 
being  one  of  them,  were  in  a  state  of  insurrec- 
tion against  the  United  States,  and  forbade  all 
commercial  intercourse  between  them  and  the 
other  States  of  the  Union.  This  Proclamation 
was  authorized  by  the  5tb  section  of  the  Act  of 
July  18.  1861.  The  authority  of  the  Unilwl 
States  was  excluded  from  the  entire  Slate  of 
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Louisiana  from  the  date  of  the  first  Proclamation 
down  to  the  month  of  May,  1862,  when  the 
City  of  New  Orleans  and  a  small  strip  of  ad- 
laoent  territory  lying  alon|;  the  Mississippi  River 
oelow  that  city  was  reclaimed  from  the  domin- 
ion of  the  rebels  by  the  military  forces  of  the 
United  States.  Even  then  no  court  there^  State 
or  Federal,  was  open  to  the  plaintiffs.  Levy 
was  there,  but  the  other  defendants  were  else- 
where in  the  State  whither  the  arms  of  the 
United  States  had  not  penetrated.  But,  with- 
out pursuing  the  subject  further,  here  was  a 
period  of  more  than  a  year  to  be  deducted,  ac- 
cording to  the  Act  of  Confess,  from  the  time 
necessary,  under  the  state  law,  to  create  a  bar, 
and  this  defeated  the  prescription  relied  upon 
by  the  defendants. 

But  it  has  been  insisted  that  the  Act  of  1864 
was  intended  to  be  administered  only  in  the 
Federal  Courts,  and  that  it  has  no  application 
to  cases  pending  in  the  courts  of  the  States. 

The  language  is  general.  There  is  nothing 
in  it  which  requires  or  will  warrant  so  narrow 
a  construction.  It  lays  down  a  rule  as  to  the 
subject,  and  has  no  reference  to  the  tribunals  by 
which  it  is  to  be  applied.  A  different  interpre- 
tation  would  defeat,  to  a  large  extent,  the  object 
of  its  enactment.  All  those  who  could  not  sue 
in  the  courts  of  the  United  States,  including  the 
loyal  men  who  were  driven  out  by  the  insur- 
rection and  returned  after  it  ceased,  and  those 
of  the  same  class  who  remained  at  home  during 
the  war,  would  be  deprived  of  its  benefits.  The 
judicial  anomaly  would  be  presented  of  one 
rule  of  property  in  the  Federal  Courts,  and  an- 
other and  a  different  one  in  the  courts  of  the 
State ;  and  debts  could  be  recovered  in  the  former 
which  would  be  barred  in  the  latter.  This 
would  be  contrary  to  the  uniform  spirit  of  the 
national  jurisprudence  from  the  adoption  of  the 
Judiciary  Act  of  1789  down  to  the  present  time. 

The  Act  thus  construed,  it  is  argued,  is  un- 
warranted by  the  Constitution  of  the  United 
States  and,  therefore,  void. 

The  Constitution  gives  to  Congress  the  power 
to  declare  war;  to  grant  letters  of  marque  and 
repriw];  to  make  rules  concerning  captures 
on  land  and  water;  to  raise  and  support  armies, 
to  provide  and  maintain  a  navy,  and  to  pro- 
vide for  calling  forth  the  militia  to  execute  the 
the  laws  of  the  Union,  suppress  insurrections, 
and  repel  invasions. 

The  President  is  the  Commander-in-Chief  of 
the  army  and  navy,  and  of  the  militia  of  the 
several  States,  when  called  into  the  service  of 
the  United  States,  and  it  is  made  his  duty  to 
take  care  that  the  laws  are  faithfully  executed. 
Congress  is  authorized  to  make  all  laws  neces- 
sary and  proper  to  carry  into  effect  the  granted 
powers.  The  measures  to  be  taken  in  carrying 
on  war  and  to  suppress  insurrection,  are  not  de- 
fined. The  decision  of  all  such  questions  rests 
wholly  in  the  discretion  of  those  to  whom  the 
substantial  powers  involved  are  confided  by  the 
Constitution. 

In  the  latter  case  the  power  is  not  limited  to 
victories  in  the  field  and  the  dispersion  of  the 
insurgent  forces.  It  carries  with  it  inherently 
the  power  to  guard  against  the  immediate  re- 
newal of  the  conflict,  and  to  remedy  the  evils 
which  have  arisen  from  its  rise  and  progress. 
This  Act  falls  i^ithin  the  latter  categoir.  The 
power  to  pass  it  is  necessarily  implied  from  the 
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fowers  to  make  war  and  suppress  insurrections, 
t  is  a  beneficent  exercise  of  this  authority.  It 
only  applies  coercively  the  principle  of  the 
law  of  nations,  which  ought  to  work  the  same 
results  in  the  courts  of  all  the  rebellious 
States,  without  the  intervention  of  this  enact- 
ment. Hanger  v.  Abbott,  [supra,].  It  pro- 
motes justice  and  honesty,  and  has  nothing 
penal  or  in  the  nature  of  confiscation  in  its 
character.  It  would  be  a  strange  result  if  those 
in  rebellion,  by  protracting  the  conflict,  could 
thus  rid  themselves  of  their  debts, and  Congress, 
which  had  the  power  to  wage  war  and  suppress 
the  insurrection,  had  no  power  to  remedy  such 
an  evil,  which  is  one  of  its  consequences.  What 
is  clearly  implied  in  a  written  instrument,  is  as 
effectual  as  what  is  expressed.  U.  8,  v.  Babbit, 
[supra].  The  war  power  and  the  treaty  making 
power,  each  carries  with  it  authority  to  acouire 
territory.  American  Ins.  Co.  v.  Canter,  1  Pet. , 
511.  Louisiana,  Florida  and  Alaska  were  ac- 
quired under  the  latter,  and  California  under 
both.  The  Act  is  within  the  canons  of  con- 
struction laid  down  by  OMtf  Justice  Marshall. 
McCuUoch  V.  Md.,  4  Wheat.,  316. 
This  objection  to  the  statute  is  untenable. 
The  judgment  of  the  Supreme  Court  of  the  State 
is  reversed.  The  cause  mli  be  remanded  to  that 
court,  mth  directions  to  overrule  the  plea  of  pre- 
scription, and  to  proceed  in  the  ease  in  conformity 
to  la^o. 

Cited-U  Wall.,  616 ;  13  Wall.,  094 ;  13  Wall..  061 ;  U 
Wall..  236 :  91  (7.  S.,  716 ;  92  U.  8..  116 ;  6  Bank.  Reg., 
319 ;  12  Bank.  Keg.,  640 :  9  Blatchf .,  128  ;  12  BUtohf ., 
349 ;  U  Am.  Bep.,  463  (61  Mo.,  307). 


THE. SUSQUEHANNA  AND  WYOMING 
VALLEY  RAILROAD  AND  COAL  COM- 
PANY,  Appt, 

V. 

R.   M.   BLATCHFORD  and  J.  B.  NEW- 
MAN, Trustees. 
(See  8.  C.  11  WaU,  172-178.) 

Jurisdiction  as  to  parties— executors  and  tru^t- 
ee»— defect,  how  taken  advantage  of— demur- 
rer—^^sa  in  abatement, 

*1.  In  controversies  between  citizens  of  different 
States,  where  the  Jurisdiction  of  the  courts  of  the 
United  States  depends  upon  the  citizenship  of  the 

{)artie8,if  there  are  several  co-plaintiff8,each  plaint- 
ff  must  be  competent  to  sue,  and  if  there  are  sev- 
eral co-defendants,  each  defendant  must  be  liable 
to  be  sued  in  those  courts,  or  the  Jurisdiction  can- 
not be  entertained. 

2.  Executors  and  trustees,  suingr  for  others*  bene- 
fit, form  no  exception  to  this  rule.  If  they  are  per- 
sonally qualified  oy  their  citizenship  to  brinv  suits 
in  the  courts  of  the  United  States,  the  jurisdiction 
iB  not  defeated  by  the  fact  that  the  parties  whom 
they  represent  may  be  disqualified ;  and  if  they 
are  not  personally  qualified  by  their  citizenship, 
the  courts  of  the  IJnited  States  will  not  entertain 
Jurisdiction,  althouffh  the  parties  whom  they  rep- 
resent may  be  qualified. 

8.  The  oases  of  Browne  v.  Strode,  6  Cranch,  303, 
and  McNutt  v.  Bland,  2  How.,  10,  commented  upon 
and  explained. 

4.  When  the  dtizenship  of  the  parties  is  averred 

^Head  notes  by  Mr,  Justice  Febu). 

Note.— Jurtedictton  of  U.  S,  Circuit  Court  depend- 
ing on  parties  and  residence.  See  note  to  Emery  v. 
Greenough,  8  U.  S.  (9  OaU.),  368. 
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in  a  bill  of  complaint,  and  It  does  appear  that  some 
of  the  plaintiff^  are  disqualified  by  their  citizenship 
from  maintaiDinsr  the  suit,  the  defect  may  betaken 
advantagre  of  by  demurrer,  or  without  demurrer, 
on  motion  at  any  staflre  of  the  prooeedlngrs. 

5.  A  plea  in  abatement  Is  required  only  when  the 
citizenship  averred  is  such  as  to  support  the  Juris- 
diction or  the  court,  and  the  defendant  desires  to 
controvert  the  averment. 

[No.  97.] 
Argued  Mar,  2,  1871.    Decided  Apr.  17,  187L 

APPEAL  from  the  Circuit  Court  of  theUnited 
States  for  the  Western  District  of  Penn- 
sylvania. 

The  bill  in  this  case  was  filed  in  the  court 
below,  by  the  defendants  in  error,  for  the  fore- 
closure of  a  certain  mortgage.  A  decree  hav- 
ing been  entered  in  said  court  in  favor  of  Uie 
complainants,  the  respondents  took  an  appeal 
to  this  court. 

The  case  is  sufficiently  stated  in  the  opinion 
of  the  court. 

Messrs.  E.  L«  Hodges  and  Isaac  J.  Post, 
for  appellant: 

To  sustain  the  Jurisdiction  of  the  Federal 
Court,  each  plaintiff  must  be  qualified  to  sue, 
and  each  defendant  must  be  liable  to  be  sued 
by  them,  under  the  provisions  of  the  11  th  sec- 
tion of  the  Judiciary  Act. 

8trawbridge  v.  Ourtiss,  8  Cranch,  267;  Ward 
V.  Arredando,  1  Paine,  410;  ConoUy  v.  Taylor, 
2  Pet.,  556. 

Executors  and  administrators,  trustees  and 
corporations,  qualified  by  citizenship,  may  sue 
in  the  Federal  Courts,  although  they  for  whose 
benefit  the  suits  are  brought  may  be  disquali- 
fied. 

Ghappedelaine  v.  Deehenaux,  4  Cranch,  806 ; 
Clarke  y.  Matthewson,  12  Pet.,  171;  Osbomy. 
Bk.  of  U.  8.,9  Wheat.,  866;  B.  B.  Co.  v.  Let- 
son,  2  How.,  497;  Irmne  v.  Lowry,  14  Pet., 
298;  Bonnafee  v.  Williams,  8  How.,  574.' 

The  Jurisdiction  depends  exclusively  upon 
the  citizenship  of  the  parties  to  the  suit  appear- 
ing on  the  record. 

A  supposed  analogy  between  the  trust  rela- 
tions of  the  present  plaintiffs,  and  those  of  the 
plaintiffs  in  certain  cases  heretofore  decided  in 
this  court,  founded  upon  official  bonds,  affords 
the  only  explanation  of  the  judgment  rendered 
in  the  court  below  on  this  demurrer.  Those 
cases  are  three,  viz.:  Browne  v.  Strode,  5 
Cranch,  308;  McNutt  v.  Bland,  2  How.,  10: 
JIuff  V.  Hutchinson,  14  How. ,  586. 

These  are  all  suits  upon  bonds  given  under 
state  laws,  to  an  officer  having  no  interest  in 
the  subject  matter,  for  the  benefit  of  whom  it 
may  concern. 

Jar.  Theodore  Cuyler.  for  appellees: 

The  jurisdiction  of  the  court,  when  it  is 
founded  upon  the  citizenship  of  the  parties, 
rests  upon  that  of  the  real  and  not  of  the  nomi- 
nal parties  to  the  suit. 

"  The  courts  of  the  United  States  have  juris- 
diction in  a  case  between  the  citizens  of  the 
same  State,  if  the  plaintiffs  are  only  nominal 
plaintiffs,  for  the  use  of  an  alien."  Browne  v. 
Strode,  5  Cranch,  803. 

*'By  a  law  of  the  State  of  Mississippi,  sher- 
iffs are  required  to  give  bonds  to  the  Governor 
for  the  faithful  performance  of  their  duty. 
The  fact  that  the  Gk)vernor  and  the  party  sued 
are  citizens  of  the  same  State  will  not  oust  the 
jurisdiction  of  the  Circuit  Courts  of  the  United 
States,  provided  the  parly  for  whose  use  the 
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suit  is  broucrht,  is  a  citizen  of  another  State." 
McNuU  V.  Bland,  2  How.,  10. 

"  The  court  will  not  suffer  its  jurisdiction  in 
an  equity  cause  to  be  ousted  by  the  circum- 
stances of  the  joinder  or  non-joinder  of  merely 
formal  parties,  who  are  not  entitled  to  sue  or 
liable  to  be  sued  in  the  United  States  Courts." 
WomUey  v.  WomUey,  8  Wheat.,  422. 

"The  substantial  parties,  plaintiffs,  those 
for  whose  benefit  the  decree  is  sought,  are 
aliens,  and  the  court  has  ori^nal  junsdiction 
between  them  and  all  the  defendants. 

ConoUy  v.  Taylor,  2  Pet.,  556;  see,  also,  Ir- 
vine V.  Lotory,  14  Pet.,  298. 

Mr.  Justice  Field  delivered  the  opinion  of 
the  court: 

The  11th  section  of  the  Judiciary  Act  of 
1789  vests  in  the  circuit  courts  original  jurisdic- 
tion of  suits  of  a  civil  nature,  at  law  and  in 
equity,  when  the  matter  involved  exceeds,  ex- 
clusive of  costs,  the  sum  or  value  of  $500,  in 
three  classes  of  cases:  1,  when  the  United 
States  are  plaintiffs  or  petitioners;  2,  when  an 
alien  is  a  party;  and,  3,  when  the  suit  is  be- 
tween a  citizen  of  the  State  where  the  suit  is 
brought,  and  a  citizen  of  another  State. 

In  the  last  two  classes  the  designation  of  the 
party,  plaintiff  or  defendant,  is  in  the  singular 
number,  but  the  designation  is  intended  to  em- 
brace all  the  persons  who  are  on  one  side,  how- 
ever numerous,  so  that  each  distinct  into^st 
must  be  represented  by  persons,  all  of  whom 
are  entitled  to  sue  or  are  liable  to  be  sued  in 
the  Federal  Courts.  Strawbridge  v.  Ourtiss,  3 
Cranch,  267.  In  other  words,  if  there  are  sev- 
eral '  co-plaintiffs,  the  intention  of  the  Act  is 
that  each  plaintiff  must  be  competent  to  sue, 
and,  if  there  are  several  co-defendants,each  de- 
fendant must  be  liable  to  be  sued,  or  tiie  juris- 
diction cannot  be  entertained.  Executors  and 
trustees  suing  for  others'  benefit  form  no  excep- 
tion to  this  rule.  If  they  are  personally  quali- 
fied by  their  citizenship  to  bring  suit  in  l^e 
Federal  Courts,  the  jurisdiction  is  not  defeated 
by  the  fact  that  the  parties  whom  they  repre- 
sent may  be  disqualified.  This  has  been  repeat- 
edly adjudged.  It  was  so  adjudged  as  early  as 
1808,  in  Chappedelainev.  Deekenaux,  4  Cranch, 
807,  where  the  complainants,  though  citizens 
of  Prance,  brought  suit,  one  as  residuary  leg- 
atee and  the  other  as  administrator  de  boms  non 
of  a  testator,  who  had  been  a  citiicen  of  Georgia, 
against  the  defendant,  who  was  a  citizen  of  thai 
State.  Counsel,  on  opening  the  question  of  ju- 
risdiction, was  stopped  bylhe  court,  Mr.  Chief 
Justice  Marshall  observing  that  the  impression 
of  the  court  was  that  the  case  was  clearly  with- 
in the  jurisdiction  of  the  courts  of  the  United 
States;  that  the  plaintiffs  were  aliens;  and,  al- 
though they  sued  as  trustees,  they  were  entitled 
to  sue  in  the  Circuit  Court.  This  ruling  was 
followed  in  Childress  v.  Emory,  8  Wheat.,  669; 
and  in  Oabom  v.  The  Bank  of  the  United  States, 
9  Wheat.,  788,  the  Chief  Justice  leAd  it  down  as 
a  universal  rule  that,  in  controversies  between 
citizens  of  different  States,  the  jurisdiction  of 
the  Federal  Courts  depended  not  upon  the  rela- 
tive situation  of  the  parties  concerned  in  inter- 
est, but  upon  the  relative  situation  of  the  par- 
ties named  in  the  record. 

These  authorities  are  conclusive  of  the  pres- 
ent case.  The  defendant  is  a  Corporation  created 
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under  the  lawg  of  Pennsylvania.    One  of  the 

glaintiffs,  Blatchford,  deecribes  himself  in  the 
ill  as  a  citizen  of  the  State  of  New  York,  and 
the  plaintiff,  Newman,  describes  himself  as  a  cit- 
izen of  Pennsylvania,  and  they  both  describe 
themselves  as  trustees,  who  sue  solely  for  the 
use  of  Henry  Beckett,  an  alien  and  a  subject  of 
the  Queen  of  Great  Britain,  and  of  Joseph  Loyd, 
a  citizen  of  New  Jersey.  The  demurrer  of  the 
defendant  raises  the  objection  that  the  plaintiff, 
Newman,  is  a  citizen  of  the  same  State  with  the 
defendant,  and  that  the  court  has,  in  consequence, 
no  Jurisdiction  in  the  case.  If  there  were  no 
other  parties,  the  suit  clearly  would  not  lie,  for 
the  11th  section  of  the  Judiciary  Act  only  au- 
thorizes a  suit  between  citizens  of  different 
States,  not  between  citizens  of  the  same  State. 
And  the  objection,  according  to  the  construc- 
tion we  give  to  that  section  and  to  the  author- 
ities cited,  is  equally  available  when  a  disquali- 
fied party  is  joined  with  others  who  are  quali- 
fied. 

The  cases  of  Browne  v.  Strode,  6  Crancb,  803, 
and  MeNutt  v.  Bland,  2  How.,  10,  udod  which 
the  plaintiffs  rely,  do  not  aid  them.  In  the  first 
case  the  action  was  on  a  bond  given  by  an  ex- 
ecutor for  the  faithful  execution  of  his  testator's 
will,  in  conformity  with  the  Statute  of  Virginia, 
which  required  all  such  bonds  to  be  made  pay- 
able to  the  justices  of  the  peace  of  the  county 
where  administration  was  granted,  but  allowed 
suits  to  be  brought  upon  them  at  the  instance 
of  any  party  aggrieved.  The  object  of  the  ac- 
tion was  to  recover  of  the  defendant,  a  citizen 
of  Virginia,  a  debt  due  by  the  testator  to  a 
British  subject,  and  was  brought  in  the  name 
of  the  justices  of  the  peace  of  the  county,  who 
were  also  citizens  of  that  State.  It  was  held 
that  the  circuit  court  had  jurisdiction. 

In  McNuU  V.  Bland  the  action  was  od  a  bond 

S'lven  by  a  sheriff  of  a  county  in  Mississippi. 
y  the  law  of  that  State  sheriffs  were  required 
to  execute  bonds  to  the  Governor  of  the  State 
and  his  successors,  conditioned  for  the  faithful 
performance  of  the  duties  of  their  oflSce,  which 
bond  could  be  prosecuted  at  any  time  by  any 
party  injured  until  the  whole  amount  of  the 
penalty  was  recovered.  The  action  in  the  case 
cited  was  brought  in  the  name  of  the  Governor 
for  the  use  of  citizens  of  New  York,  against  the 
defendants,  who  were  citizens  of  Mississippi. 
Upon  demurrer  it  was  held  by  this  court  that 
the  circuit  court  had  jurisdiction. 

"In  this  case,"  said  the  court,  ''there  is  a 
controversy  and  suit  between  citizens  of  New 
York  and  Mississippi;  there  \b  neither  between 
the  Governor  and  the  defendants.  As  the  in- 
strument of  the  state  law  to  afford  a  remedy 
against  the  sheriff  and  his  sureties,  his  name  is 
on  the  bond  and  to  the  suit  upon  it,  but  in  no 
just  view  of  the  Constitution  or  law  can  he  be 
considered  as  a  litigant  party;  both  look  to 
things,  not  names;  to  the  actors  in  controver- 
sies and  suits,  not  to  the  mere  forms  or  inactive 
instruments  used  in  conducting  them  in  virtue 
of  some  positive  law."  The  court  then  cites  the 
case  of  Brourns  v.  Strode,  and  states  the  princi- 
ple on  which  it  was  decided,  to  be,  "  that 
where  the  real  and  only  controversy  is  between 
citizens  of  different  States,  or  an  auen  or  a  cit- 
izen, and  the  plaintiff  is  by  some  positive  law 
compelled  to  use  the  name  of  a  public  officer 
who  has  not,nor  ever  had  any  interest  in  or  con- 
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trol  over  it,  the  courts  of  the  United  States  will 
not  consider  any  others  as  parties  to  the  suit, 
than  the  persons  between  whom  the  litigation 
before  them  exists." 

There  is  no  analogy  between  these  cases  and 
the  case  at  bar.  The  nominal  plaintiffs  in  those 
cases  were  not  trustees,  and  held  nothing  for 
the  use  or  benefit  of  the  real  parties  in  interest. 
They  could  not,  as  is  said  in  McNuU  v.  Bland, 
prevent  the  institution  or  prosecution  of  the  ac- 
tions or  exercise  any  control  over  them.  The 
justices  of  the  peace  in  the  one  case,  and  the 
Governor  in  the  other,  were  the  mere  conduits 
through  whom  the  law  afforded  a  remedy  to 
the  parties  aggrieved. 

In  the  case  at  bar  the  plaintiffs  are  the  real 
prosecutors  of  the  suit.  They  are  parties  to 
the  mortgage  contract  negotiating  its  terms  and 
stipulations,  and  to  them  the  usual  rights  and 
powers  of  mortgagees  are  reserved,  and  to  them 
the  usual  obligations  of  mortgagors  are  made. 
The  right  to  use  different  remedies  is  expressly 
provided  upon  default  in  the  payments  stipu- 
lated, and  the  adoption  of  either  rests  at  the 
option  of  the  plaintiffs.  So  long  as  the^  do  not 
refuse  to  discharge  the  trusts  reposed  m  them, 
other  parties  are  not  authorized  to  institute  or 
prosecute  any  proceedings  for  the  enforcement 
of  the  mortgage,  or  to  exercise  any  control  over 
them. 

The  case  is  not  one  where  a  plea  in  abatement 
was  required  to  raise  the  question  of  citizenship. 
Here  the  citizenship  of  the  parties  is  averred  in 
the  bill  of  complaint,  and  the  consequent  de- 
fect in  the  jurisdiction  of  the  court  is  apparent, 
and  a  defect  of  this  character  thus  disclosed 
may  be  reached  on  demurrer  or  taken  advantage 
of  without  demurrer,  on  motion,  at  any  stage 
of  the  proceedings.  A  plea  in  abatement  is  re- 
quired only  where  the  citizenship  averred  is 
such  as  to  support  the  jurisdiction  of  the  court 
and  the  defendant  desires  to  controvert  the  aver- 
ment. The  question  of  citizenship  constitutes 
no  part  of  the  issue  upon  the  merits. 

It  follows,  from  the  views  expressed,  that  the 
decree  of  t?ie  court  below  must  be  reversed,  and 
that  the  cause  must  be  remanded  with  directions 
to  the  court  to  dismiss  the  bUlfor  toant  of  jurisdic- 
tion ofpa/rties;  and  it  is  so  ordered. 

Cited— 18  Wall.,  87 ;  18  Wall..  575 ;  00  Wall..  128, 124 ; 
21  Wall.,  41 :  91  U.  S..  877 :  101  U.  S.;58e ;  6  Sawy.,  1«7 ; 
6  Sawy.,  SOB;  IDill.,  203,  800;  12  Blatchf .,  241,290, 
297. 


DUNLOP,  MONCURE  &  CO.  and  THE  LE- 
GAL REPRESENTATIVES  OF  LOUISE 
D.  MINOR,  Deceased,  Plffs,  in  Err., 

JAMES  E.  ZUNTS, 

(See  S.  C,  '*  Moncure  v.  Zunts,"!!  Wall.,  418-423.) 

Practice  in  Louisiana — sale  of  land  in  that  State 

set  aside  for  want  of  proper  notice. 

The  Act  of  May  26,  1824,  established  in  Louisana 
the  practice  of  the  State  Ciourts  as  the  practice  of 
the  Federal  Court«.  and  limited  the  power  of  the 
Federal  Ck)urt8  in  that  State  over  their  own  rules 
of  practice. 

The  Act  of  1824  has  not  been  repealed  or  modified 
by  the  7th  section  of  the  Act  of  Mar.  2. 1887. 

A  sale  of  land  in  Louisiana  which  the  Marshal 
had  advertised  only  in  the  newspapers  selected  by 
the  Clerk  of  the  House  of  Representatives,  should 
be  set  aside  for  want  of  advertisement  in  the 
parish  where  the  land  lay. 
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[No.  127.] 
Argued  Mar.  SI,  Apr.  S,  4,  1871,  Decided  Apr. 

17,  1871, 

IN  ERROR  to  the  Circuit  Court  of  the  Unit 
ed  States  for  the  District  of  Louisiana. 

The  history  and  facts  of  the  case  are  fully 
stated  by  the  court. 

Messrs.  C  Robinson  and  P.  Phillips,  for 
plaintiffs  in  error: 

The  mode  of  proceeding  on  writs  of  execu- 
tion issued  on  judgments  of  courts  of  the  State 
of  Louisiana,  havinjp;  been  adopted  by  rule  in 
the  Circuit  Court  of  the  United  States,  held  in 
that  State,  was  the  proper  rule  to  govern  the 
Marshal  of  that  court.     CoUier  ?.  &anbrough, 

6  How.,  21. 

It  is  nowise  affected  or  impaired  by  section 

7  of  the  Act  of  Congress  of  Mar.  2,  1867,  mak- 
ing appropriations  for  sundry  civil  expenses  of 
the  government  for  the  year  ending  June  80, 
1868,  and  for  other  purposes  (14  Stat,  at  L., 
466);  the  other  purposes  of  the  Act,  besides 
making  appropriations,  being  connected  with 
the  expenses  of  the  government;  and  the  adver- 
tisements provided  for  in  section  7  being  oon- 
fined  to  those,  the  accounts  for  which  are  to  be 
"adjusted  by  the  proper  accounting  officers"  of 
the  government,  and  the  money  for  which  is 
to  be  paid  out  of  money  appropriated  bv  Con- 
gress. This  is  yet  more  manifest  from  the  Act 
of  Mar.  28, 1867.  sees.  2,  3,  15  Stat,  at  L.,  7,  8. 

In  1836.  it  was  held  that  the  officer  was  bound 
to  advertise  the  real  estate  "in  both  the  English 
and  French  languages,  for  the  space  of  30  days 
before  the  sale;"  that  the  law  requires  "prop- 
erty situated  in  the  place  where  this  was,  when 
seized  by  the  sheriff,  to  be  advertised  both  in 
the  English  and  French  languages." 

McDonough  v.  Oravier,  9  La. ,  544. 

The  Rev.  Stat,  is  that  in  certain  parishes,  one 
of  which  is  Ascension,  advertisements  "shall  be 
published  both  in  the  English  and  French  lan- 
guages."   R.  S.,  pp.  4,  5  of  ed.  1856. 

Messrs.  D.  O.  uampbeU,  J.  A.  Campbell  and 
T.  J.  Durant,  for  defendants  in  error: 

English  is  the  language  of  the  Constitution, 
the  laws  and  the  tribunals  of  the  United  States. 
It  is  and  always  has  been  the  legal  language 
of  Louisiana.  The  Act  of  Congress  of  Feb.  20, 
1811  (2  Stat.  at'L.,  641),  "To  enable  the  People 
of  the  Territory  of  Orleans  to  Form  a  Constitu- 
tion and  State  Government,"  declares,  in  section 
8.  "That,  after  the  admission  of  the  said  Ter- 
ritory of  Orleans  as  a  State  into  the  Union,  the 
laws  which  such  State  may  pass  shall  be  pro* 
mulgated,  and  its  records  of  every  description 
shall  be  preserved,  and  its  judicial  and  legisla- 
tive written  proceedings  conducted  in  the  lan- 
guage in  which  the  laws  and  the  judicial  and 
legislative  written  proceedings  of  the  United 
States  are  now  published  ancf  conducted." 

The  151h  paragraph  of  the  6th  article  of  the 
Constitution  of  Louisiana,  adopted  under  this 
authorization,  and  with  which  the  State  was 
admitted  into  the  Union,  made  at  New  Orleans, 
Jan.  22,  I8I2,  declared  that  "All  laws  that  may 
be  passed  by  the  Legislature  of  the  State  of 
Louisiana,  and  the  judicial  and  legislative  writ- 
ten proceedings  of  the  same,  shall  be  promul- 
gated, preserved  and  conducted  in  the  language 
in  which  the  Constitution  of  the  United  States 
is  written." 
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The  Constitution  of  Louisiana,  made  at  New 
Orleans,  Mar.  7,  1868,  under  which  the  State 
was  re- admitted,  in  article  109,  declares  "That 
no  law  shall  require  judicial  process  to  be  is- 
sued in  any  other  than  the  English  language." 

The  first  advertisement  of  the  sale  of  the 
property  under  the  fi.  fa.  was  made  Mar.  80. 
1868,  so  that  at  that  time  no  law.  State  or  Fed- 
eral, required  an  advertisement  in  French. 

The  facts  were,  that  the  United  States  Mar- 
shal advertised  the  property  in  newspapers 
published  in  the  City  of  New  Orleans,  which 
had  been  designated  by  the  Clerk  of  the  House 
of  Representatives,  under  the  Act  of  Congress 
of  Mar.  2,  1867  (see  14  Stat,  at  L.,  466  and 
467),  and  which  had  by  that  officer  been  duly 
notified,  as  the  law  requires,  to  the  judge  of 
the  United  States  Court  in  Louisiana. 

The  Act  of  1867  referred  to,  makes  it  the 
duty  of  the  Clerk  of  the  House  of  Representa- 
tives to  select  in  certain  States,  among  which 
is  Louisiana,  one  or  more  newspapers,  in  which, 
or  in  some  one  or  more  of  which  so  selected, 
all  such  advertisements  as  may  be  ordered  for 

Sublication  in  said  district,  by  any  United 
tates  court  or  judge  thereof,  or  by  any  of- 
ficer of  such  courts,  or  by  any  executive  of- 
ficer of  the  United  States,  shall  be  published. 

Mr.  JuiHce  Miller  delivered  the  opinion  of 
the  court: 

Margaret  R.  Deas  obtained  a  judgment  in 
the  Circuit  Court  of  the  United  States  for  the 
District  of  Louisiana,  against  Caroline  D.  Mon- 
cure  and  others,  heirs  of  Henry  Doval,  and  un- 
der an  execution  issued  on  this  judgment,  cer- 
tain real  estate  was  sold  lying  in  the  Parish  of 
Ascension,  of  which  Zunts,  tne  present  defend- 
ant in  error,  became  the  purchaser.  The  laws 
of  Louisiana  authorize  a  proceeding  by  a  pur- 
chaser at  judicial  sale,  somewhat  in  the  nature 
of  a  bill  of  peace,  to  quiet  and  confirm  the  title 
acquired  by  the  sale.  This  proceeding  is  called 
a  moniiion,  and  is  instituted  in  the  same  court 
in  which  the  original  judgment  was  rendered, 
by  a  publication  warning  all  persons  interested 
to  come  forward  and  show  cause,  if  any  they 
can,  why  the  title  acquired  by  the  sale  should 
not  be  confirmed. 

In  response  to  this  monition  issued  by  Zunts, 
the  present  plaintiffs  in  error  appeared  in  court 
and  opposed  the  confirmation  on  several 
grounds,  which  attacked  the  validity  of  the 
sale  for  want  of  conformity  in  the  Marsha's 
proceedings  to  the  laws  of  Louisiana.  The  is- 
sues raised  by  this  opposition  were  tried  by  a 
jury,  and  several  bills  of  exception  were  taken, 
which  present  the  pomts  relied  on  by  plaintiffs 
in  error,  to  reverse  the  judgment  of  the  circuit 
court  confirming  the  sale. 

The  most  important  of  these  relate  to  the  ad- 
vertisement of  the  sale,  and  to  them  we  shall 
limit  our  observations. 

The  Code  of  Procedure  of  Louisiana  orig- 
inally provided  that  such  sales  should  be  pub- 
lished in  the  English  and  French  langua^  in 
a  newspaper  of  the  parish  where  the  seizure 
was  made.  Subsequently  the  law  was  altered 
so  as  to  dispense  with  the  publication  in  French, 
unless  the  defendant  should  request  it.  But 
from  this  ame)idment,  the  Parish  of  Ascension 
and  some  other  parishes  were  exempt.  So  there 
is  no  question  but  that  the  Uw  of  Louidana,  in 
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regard  to  land  sold  under  executory  process  in 
the  Parish  of  Ascension,  required  a  publication 
in  a  newspaper  of  that  parish,  in  both  French 
and  English,  as  a  preliminary  to  the  sale.  In 
the  case  in  consideration,  no  publication  was 
made  in  the  Parish  of  Ascension,  though  there 
was  a  newspaper  published  there,  in  both  the  En- 
glish and  French  languages,  and  the  only  notice 
f'lVen  of  the  sale  was  an  advertisement  in  the 
ngliah  Language,  in  a  newspaper  of  New  Or- 
leans. 

There  seems  to  be  no  reason  to  doubt,  if  the 
original  judgment  in  this  case  had  been  rendered 
in  a  State  Court  of  Louisiana,  and  the  proceed- 
ing we  are  now  considering  had  been  there 
tried,  that  the  sale  could  not  have  been  sus- 
tained. And  the  real  question  that  we  are  to 
decide  is:  whether  the  departure  of  the  Marshal 
from  the  requirements  of  the  Louisiana  Code, 
in  making  the  sale  under  executory  process  of 
the  Federal  Court,  is  sufficient  in  this  case  to 
invalidate  the  sale. 

The  Act  of  Congress  of  May  26,  1824,  de- 
clares that  "the  mode  of  proceedings  in  civil 
cases  in  the  courts  of  the  United  States  that 
now  are,  or  hereafter  may  be,  established  in  the 
State  of  Louisiana,  shall  be  conformable  to  the 
laws  directing  the  mode  of  practice  in  the  dis- 
trict courts  of  said  State,"  and,  though  there  is 
a  provision  authorizing  the  Judges  of  those 
courts  to  make  alterations  necessary  to  conform 
the  practice  to  the  organization  of  the  Federal 
Courts,  this  authority  is  quite  limited.  This 
statute,  then,  in  establishing  the  practice  of  the 
State  Courts  as  the  practice  of  the  Federal 
Courts,  however  the  state  laws  may  modify 
that  practice,  and  in  limiting  the  power  of  the 
Federal  Courts  in  that  State  over  their  own 
rules  of  practice,  is  a  departure  from  the  other- 
wise uniform  action  of  Congress  on  that  subject. 
The  mode  of  {)rocedure  in  the  courts  of  Louisi- 
ana, conforming  very  nearly  to  those  of  the 
civil  law,  and  both  the  Code  of  Procedure  and 
the  Civil  Code  of  that  State  differing  so  widely 
from  the  svstsm  of  common  law  adopted  in  all 
the  other  States,  was  the  reason  of  this  special 
purpose  of  Congress  to  require  the  Federal 
Courts  in  that  State  to  conform  to  the  usages  of 
the  local  law.  This  has  been  frequently  noticed 
in  this  court. 

It  is  said,  however,  that  the  Act  of  1824  has 
been  repealed  or  modified  by  the  7th  section  of 
the  Act  of  March  2,  1867.    14  Stat,  at  L.,  466. 

This  is  an  Act  making  appropriations  for 
sundry  civil  expenses  of  the  government  for 
the  year  1868.  Among  these  expenses  were 
the  publication  of  advertisements  of  the  depart- 
ments, and  other  matters  in  the  District  of  Co- 
lumbia, and  the  laws  concerning  the  Army  and 
Navy  in  the  United  States  Army  and  Navy 
Journal. 

The  7th  section  of  this  Act  authorizes  the 
Clerk  of  the  House  of  Representatives  to  name 
one  or  more  newspapers  published  in  each  of 
the  eleven  States  which  had  been  in  insur- 
rection, namine  them  in  which  the  treaties  of 
the  laws  of  the  United  States  shall  be  published, 
and  in  some  one  or  more  of  which  "All  such  ad- 
vertisements as  may  be  ordered  for  publication 
in  said  districts  by  any  United  States  Courts  or 
Judge  thereof,  or  any  officer  of  such  courts,  or 
of  any  executive  officer  of  the  United  States, 
thall  be  published,  the  compensation  provided 
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and  other  terms  of  publication  shall  be  fixed  by 
said  clerk,  at  a  rate  not  exceeding  $2  per  page 
for  the  publication  of  treaties  and  laws,  and 
not  exceeding  $1  per  square  of  eight  lines  for 
the  publication  of  advertisements,  the  accounts 
for  which  shall  be  adjusted  by  the  proper  ac- 
counting officers,  and  paid  in  the  manner  now 
allowed  bv  law  in  like  cases."  The  law  further 
provides  that  the  Clerk  of  the  House  shall  notify 
the  heads  of  departments,  and  each  judge  of  the 
United  States  Courts,  of  the  paper  selected,  and 
that  thereafter  it  shall  be  the  auty  of  such  ex- 
ecutive officers  to  furnish  to  such  selected  paper 
only  an  authentic  copy  of  the  publications  to  be 
made  as  aforesaid. 

The  strict  grammatical  construction  of  this 
section  limits  its  application  to  such  advertise- 
ments and  publications  as  must  be  adjusted  by 
the  proper  accounting  officers,  and  pkid  in  the 
manner  now  allow^  by  law  in  like  cases. 
That  this  means  accounting  officers  of  the 
Federal  Treasury  and  payments  by  or  on  be- 
half of  the  United  States,  we  cannot  doubt. 
Such  language  would  hardly  be  used  in  reference 
to  costs  of  court,  to  be  paid  by  private  parties, 
in  a  litigation  between  themselves.  Nor  would 
any  legislative  body  use  the  phrase  "  account- 
ing officers  "  in  reference  to  the  clerk  or  Mar- 
shal in  taxing  the  costs  of  advertisements 
in  the  regular  course  of  their  duties.  It  is  a 
phrase  well  known  as  referring  to  the  auditors 
and  controllers  of  the  Treasury,  who  pass  upon 
all  claims  against  the  government  before  they 
can  be  paid  out  of  the  public  Treasury.  The 
cases  then  to  which  the  section  by  its  term  ap- 
plies are  such  publications  as  the  Federal  Gk)v- 
ernment  is  concerned  in,  and  for  which  it  may 
have  to  pay. 

This  view  is  confirmed  by  the  manifest  pur- 
poses of  the  Act.  These  are:  first,  to  require 
that  the  Clerk  of  the  House  of  llepresentatives 
should  select,  in  the  States  lately  in  insur- 
rection, the  newspapers  in  which  such  publica- 
tion should  be  made  as  the  United  States  re- 
quired, instead  of  the  heads  of  the  departments, 
and  other  officers  who  had  heretofore  exercisetl 
that  discretion ;  second,  that  he  should  also  fix 
the  scale  of  prices,  within  a  limit  prescribed  by 
the  Act  which  the  government  should  be  charged 
for  such  publications. 

Nor  is  this  view  affected  by  the  fact  that 
judges  of  courts  and  other  officers  of  the  court, 
meaning  marshals  and  clerks,  are  among  those 
required  to  make  |)ublications  in  the  papers 
so  selected;  for  in 'the  proceedings  of  these 
courts  in  revenue  seizures,  confiscations,  cotton 
cases,  forfeitures  and  the  like,  many  notices 
are  required  to  be  published  and  are  published 
by  these  officers,  for  which  the  United  States 
pays,  and  which,  before  the  Marshal  can  get  the 
allowance  for  it,  must  be  passed  upon  by  the 
accounting  officers  of  the  Treasury. 

Whether  wo  look,  then,  to  the  language  of 
this  7th  section,  or  to  the  manifest  purpose  and 
object  of  the  Act,  we  are  constrained  to  limit 
its  application  to  such  puolications  as  the 
Federal  Government  may  make  on  her  own  ac- 
count, and  for  which  payment  is  to  be  made 
out  of  the  Federal  Treasury. 

If  the  lan&;uage  of  the  section  were  much 
more  favorable  than  it  is  to  the  construction 
contended  for  by  the  defendant  in  error,  we 
should  pause  long  before  concluding  that  Con- 
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gresa  had  reversed  in  this  instaDce  its  uuiform 
policy  of  confonning  the  modes  of  proceedine 
in  the  Federal  Courts  to  those  of  the  States,  and 
had  repealed  fro  tarUo  the  Act  of  1824,,  which 
laid  down  that  as  the  law  for  Louisiana,  with 
an  express  limitation  in  the  power  of  the  court 
to  modify  it;  and  that  it  had  invaded  the  rule 
long  received  as  an  axiom,  that  the  descent, 
alienation  and  transfer  of  real  estate  was  gov- 
erned rightfully  by  the  law  of  the  State  where- 
in it  lay.  We  are  quite  satisfied  that  Congress 
had  no  such  intent  in  passing  the  A.ct  of  1867. 

The  e£fort  to  support  the  course  of  the  Mar- 
shal, by  showing  that  he  acted  under  a  rule  of 
the  court,  is  hardly  worth  consideration.  The 
mere  circumstance  that  for  a  few  months  that 
officer,  acting  under  the  construction  of  the 
Act  of  1867,  which  we  have  just  shown  to  be 
erroneous,  had  advertised  only  in  the  news- 
papers selected  by  the  clerk  of  the  House  of 
Kepresentatives,  did  not  constitute  a  rule  of  the 
court. 

We  are  of  opinion  that  the  sale  should  have 
been  set  aside  for  want  of  the  advertisement  in 
theparish  where  the  land  lay. 

ITis  judgment  of  the  Circuit  Court  affirming 
the  sale  is,  therefore,  reversed^  and  the  case  re- 
manded, with  dvrectUme  to  proceed  in  cotiformily 
to  this  opinion. 


MOBES  A.  MEADER  bt  al.,  Appts., 

V. 

CHARLES  E.  NORTON. 

(Bee  8.  C,  11  WaU.,  442M58.) 

Power  of  Commissioners  to  settle  Mexican  land 
claims — equity  jurisdiction  over  land  patents 
for  fraud  or  mistake— innocent  purc?iasers — 
laches  and  Statute  of  Limitations,  no  defense, 
untU  fraud  is  discovered. 

By  the  Act  authoriziner  commiasioners  to  settle 
Mexican  land  claims  In  California,  nothlDR  more 
was  contemplated  than  the  separation  of  the  lands 
which  were  owned  by  individuals  from  the  public 
domain. 

Courts  of  equity  have  full  jurisdiction  to  relieve 
acrainst  fraud  or  mistake,  and  that  power  extends 
to  cases  where  one  man  has  procured  the  patent 
which  belonflred  to  another,  at  the  time  the  patent 
was  issued. 

Persons  are  not  innocent  purchasers,  who  had 
notice  of  the  adverse  title  at  the  time  of  purchase. 

Defenses  of  laches  and  the  Statute  of  Limitations 
cannot  prevail  where  the  relief  sought  is  grounded 
on  a  cDarge  of  secret  fraud,  and  it  appears  that  the 
suit  was  commenced  within  a  reasonable  time  after 
the  evidence  of  the  fraud  was  discovered. 

[No.  110.] 
Argued  Mar.  f /.  1871.    Decided  Apr.  17,  1871. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  California. 

The  petition  in  this  case  was  filed  in  the 
court  below,  for  the  cancellation  of  a  certain 
grant  of  land  on  the  ground  of  fraud,  and  for  a 
decree  establishing  the  alleged  rights  of  the  pe- 
titioner in  the  said  land.  A  decree  having  been 
entered  in  favor  of  the  petitioner,  the  respond 
ents  took  an  appeal  to  this  court. 

Messrs.  Black  &  Lamon,  P.  Phillips  and  W. 
O.  M«  Davis,  for  appellants. 

The  court  had  no  jurisdiction  over  the  sub- 

J'ect  matter  of  the  bill.    The  Federal  Courts 
lave  no  inherent  iurisdiction  of  land  titles,  set 
up  by  those  who  claim  under  the  Mexican  Qov- 
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ernment.  When  the  contest  involves  an  ex- 
amination of  the  Mexican  grants  and  conces- 
sions, and  necessitates  the  finding  by  the  State 
of  such  titles  so  set  up  at  the  time  when  OkU* 
fornia  was  acquired,  such  powers  only  over 
such  subjects  were  possessed  by  the  courts,  as 
were  conferred  by  special  Acts  of  Congress. 

The  finding  of  the  Board  of  Land  Oomsr^ 
sioners  is  as  conclusive  as  the  decree  of  any 
court  of  competent  jurisdiction. 

The  decree  unsettles  and  changes  the  decree 
of  the  Board. 

The  controversy  involved  precisely  the  same 
matters  of  law  and  fact  which  were  aubmitted 
to  the  Board  by  the  Act  of  Congress. 

Landes  v.  Brant,  10  How.,  348;  LeBois  v. 
BrameU,  4  How..  449;  Strother  v.  Lucas,  6  Pet, 
763;  QamacJiev.  Piquignot,  16  How..  451. 

The  decision  of  the  commissioners  not  only 
concludes  the  United  States,  but  is  equally  con- 
clusive as  to  all  those  whose  claims  needed  to 
be  confirmed  by  the  Board.  The  failure  to 
litigate  the  question  as  to  the  existence  of  a 

§rant  by  Mexico,  in  the  forum  provided  bylaw, 
eprives  a  claimant  of  all  right  to  moot  auch  a 
claim  anywhere. 

The  jurisdiction  given  to  the  commission 
was  exclusive.  The  Act  of  Mar.  8,  1851,  sec.  13, 
provides  a  remedy  for  the  adjudication  of  con- 
flicting claims. 

Chouteau  v.  Eckhart,  2  How.,  844. 

If  the  court  could  take  jurisdiction  of  Uie 
matter  litigated  and  decided  by  the  commis- 
sioners, on  the  ground  of  fraud  committed  by 
Bolcoff  in  procuring  his  claim  to  be  recognized, 
the  United  States  alone  could  promote  auch 
questions. 

Sampeyreac  v.  U.  8.,  7  Pet.,  228. 

The  complainants  cannot  baJse  a  title  upon  a 
fraud.  As  the  Castros  were  barred  by  failure 
to  present  their  claim,  they  cannot  use  Bolcoff'a 
fraud  to  escape  the  bar.  The  bar  cannot  be 
removed  except  by  Congress,  and  then  the  pur- 
chasers from  BolcofE  would  be  protected. 

The  matters  now  set  up  by  the  complainants 
were  before  the  commissioners,  and  were  passed 
upon  by  them,  as  the  bill  admits  and  the  record 
shows. 

The  evidence  does  not  establish  fraud  on  the 
part  of  Bolcoff. 

Fraud  alleged  by  complainant  must  be 
proved,  not  inferred. 

U.  8.  V.  Arredondo,  6  Pet..  691. 

The  court  treated  the  case  as  one  resting  on 
newly  discovered  evidence. 

The  court  could  not  tidLe  cognizance  of  the 
case  upon  such  ground. 

The  case  stated  in  the  bill  is  one  where  a 
court  of  equity  should  refuse  relief  against  the 
purchasers  from  Bolcoff,  because  of  the  laches 
of  the  Castros.  This  the  court  should  have 
done,  irrespective  of  the  Statute  of  Limitations 
of  California. 

The  omission  to  demur  or  insist  on  the  bar  of 
the  statute  in  the  answer,  does  not  prevent  the 
court  from  applying  the  statute. 

1  Baldwin,  894;  MaasweU  v.  Kennedy,  8  How., 
210;  Ad.  Eq.,  168. 

The  purchases,  made  in  good  faith,  relying 
on  the  action  of  the  commissioners  and  the  is- 
suance of  the  patent,  should  have  been  sus- 
tained. 

Ad.  Eq.,  510. 

78  U.  8. 
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Mr,  William  M.  Stewart*  for  appellee, 
presented  the  opinion  of  court  below  as  his 
arniment,  from  which  is  the  following: 

From  this  examination  of  the  documents,  it  is 
difficult  to  resist  the  conclusion  that  they  are  all 
false  and  were  fabricated  by  Bolcoff,  or  some 
one  at  his  instigation,  to  defraud  the  sisters  of 
their  property  and  secure  the  title  to  himself. 

By  the  false  and  fabricated  documents,  and 
the  suppression  or  destruction  of  the  grant  to 
the  sisters,  a  confirmation  of  the  claim  under 
the  alleged  srant  to  Bolcofl  has  been  obtained, 
and  the  legal  title  secured  to  his  children  ;when, 
in  truth  and  fact,  the  real  title  was  in  the  three 
sisters,  and  should  have  been  adjudged  to  them. 
Under  .these  circumstances,  upon  obvious  prin- 
ciples of  Justice,  the  patentees  and  all  persons 
holding  under  them,  with  notice  of  the  claim 
of  the  slaters,  should  be  decreed  to  surrender 
up  the  title.  The  right  of  the  complainant  to 
a  decree  of  this  character  rests  upon  the  estab- 
lished doctrine,  that  whenever  property  is  ac- 
quired by  fraud,  or  under  such  circumstances 
as  to  render  it  inequitable  for  the  holder  of 
the  l^;al  title  to  retain  it,  a  court  of  chancery 
will  convert  him  into  a  trustee  of  the  true 
owner. 

1  Spence,  £q.  Jur.,  4;  Ua/rdy  v.  Harbin,  U. 
8.  C.  C.  for  Cal.,  June  Term  for  1865. 

This  is  not  the  case  of  the  confirmation  and 
patent  upon  an  independent  grant,  having  no 
relations  to  the  proceedings  of  the  sisters,  but 
upon  a  grant  alleged  to  have  been  given  by 
agreement  to  Bolcoff,  as  a  substitute  for  the  one 
decreed  to  the  sisters.  The  case  proceeds  upon 
the  ground  that  the  confirmees  obtained  by 
fraud  or  confirmation  in  their  name,  the 
rights  granted  to  the  sisters,  and  by  reason  of 
the  confirmation  have  secured  the  possession  of 
the  le/2:al  title  to  the  premises.  It  is  the  posses- 
sion of  this  legal  title  which  prevents  the  com- 
plainant from  maintaining  ejectment  for  the 
premises,  and  drives  him  into  a  court  of  chan- 
cery for  relief. 

In  this  State,  the  Statute  of  Limitations,  as 
we  have  had  occasion  to  observe,  differs  essen- 
tially from  the  English  Statute,  and  from  Stat- 
utes of  Limitation  in  most  of  the  other  States. 
Those  statutes,  in  terms,  apply  only  to  particu- 
lar le^l  remedies;  and  courts  of  equity  there 
are  said  to  be  bound  by  them  only  in  cases  of 
concurrent  jurisdiction,  and  in  other  cases  to 
act  only  by  analogy  to  the  statutes,  and  not  in 
obedience  to  them.  But  in  tliis  State  the  statute 
applies  as  well  to  equitable  as  to  legal  remedies. 
It  IS  directed  to  the  subject  matter,  and  not  the 
form  of  the  proceeding,  or  the  forum  in  which 
it  ia  prosecuted. 

Lord  V.  MorrU,  18  Cal..  486;  Hardy  v.  Ear- 
bin,  U.  S.  C.  C.  Cal..  June  Term,  1865. 

There  would  seem,  therefore,  to  be  as  good 
reason  for  requirins  parties  claiming  the  l»r  of 
the  statute  to  suits  m  equity  in  this  State  when 
the  objection  is  not  raised  by  demurrer,  to  plead 
such  statute  or  insist  upon  it  in  the  answer,  as 
there  is  for  a  similar  rule  when  the  bar  of  the 
statute  is  invoked  in  actions  at  law.  In  some 
cases  such  is  the  rule  now,  as  in  suits  to  have 
an  account  of  rents  and  profits  of  land.  See, 
Prinee  v.  HeyUn,  1  Atk.,  498. 

And  were  it  necessarv,  we  should  not  hesi- 
tate to  hold  that  the  rule  in  this  State  applies 
to  all  cases  in  equity;  but  it  is  not  necesisary 
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now  to  go  sa  far.  For  even  where  it  was  not 
essential,  by  the  old  rules,  to  plead  the  Statute 
or  to  refer  to  it  in  terms ;  yet,  to  claim  any  bene- 
fit from  it,  the  pleader  was  required  to  state  facts 
sufficient  to  bring  the  case  within  its  operation, 
and  then  to  insist  that,  by  reason  of  those  facts, 
the  remedy  of  the  complainant  was  barred. 
This  has  not  been  done  by  the  defendants  in 
this  case;  their  claim,  made  in  argument,  only 
that  the  relief  is  barred,  will  not  answer. 

2  Madd.  Ch.,  809;  Van  Hook  v.  Wlutlock,  7 
Paige,  381. 

The  presentation  or  non-presentation  by  the 
sisters  of  their  claim  under  the  grant  of  the 
Board  of  Land  Commissioners,  has  nothing  to 
do  with  the  equitable  relations  between  them 
and  third  parties.  The  Supreme  Court  of  the 
United  States  has  frequently  determined,  to 
quote  its  own  language,  that  the  government 
had  no  interest  in  the  contests  between  persons 
claiming  ex  post  facto  the  grant. 

Castro  V.  Hendricks,  28  How.,  442  (64  U.  S. 
XVI.,  677). 

The  Supreme  Court  of  California, while  hold- 
ing that  the  legal  title  was  vested  in  the  con- 
firmee, has,  in  repeated  instances,  declared  that 
equities  between  him  and  third  parties  remained 
unaffected. 

See,  Hardy  v.  Harbin,  where  this  subject  is 
considered  at  length. 

See,  also,  Estrada  v.  Murphy,  19  Cal..  272; 
and  the  recent  decision  in  Salmon  v.  Symons, 
80  Cal. ,  806. 

If,  in  this  case,  after  the  sisters  had  obtained 
their  grant,  Bolcoff  had  fabricated  a  deed 
from  them  of  the  property,  and  presented  the 
claim  in  his  own  name  and  obtained  a  confir- 
mation and  patent,  no  question  could  be  made 
against  their  right  to  demand  the  transfer  to 
them  of  the  legal  title.  He  could  not  be  heard 
to  say  that  they  would  have  lost  the  property 
by  non-presentation,  and  that,  therefore,  he 
should  be  left  alone  in  his  fraudulent  acquisi- 
tion. His  mouth  would  be  stopped  by  his 
fraud.  Nor,  indeed,  could  it  be  in  truth  af- 
firmed by  anyone,  that  the  property  would 
have  ultimately  been  lost  to  the  sisters,  and  that 
relief  might  not  have  been  afforded  them  by 
appropriate  legislation.  As  observed  in  the 
Hardy  case,  the  finder  of  personal  property 
might,  with  equal  propriety,  justify  its  deten- 
tion on  the  CTound  that  the  true  owner  would 
never  have  found  it. 

Now,  the  case  supposed  is,  in  all  its  essential 
features,  the  case  at  bar;  the  onl^  difference 
being  the  presentation  of  a  fabncated  grant 
from  the  Governor,  instead  of  a  fabricated  deed 
of  the  sisters,  with  a  representation  that  the 
grant  was  issued  to  Bolcoff  by  agreement  with 
the  sisters,  as  a  substitute  for  the  one  decreed 
to  them,  and  in  fact  issued  to  them.  It  would 
be  a  reproach  to  the  administration  of  Justice, 
if  a  court  of  equity  could  afford  no  remedy  to 
the  injured  parties. 

Mr.  Justice  ClilFord  delivered  the  opinion 
of  the  court : 

Claims  to  lands  in  California  by  virtue  of  any 
right  or  title  derived  from  the  former  govern- 
ment were  required  to  be  presented  to  me  land 
commissioners,  and  authority  was  vested  in  the 
commissioners  to  decide  upon  the  validity  of 
such  claims  and  to  certify  their  decisions,  with 
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the  reasons  for  the  same,  to  the  district  attor- 
ney for  the  district. 

Applicants  for  such  confirmations  were  re- 
quired to  present  their  claims  to  the  commis- 
sioners when  sittinfi:  as  a  Board,  but  the  Act  of 
Congress  made  no  provision  for  notice  to  any 
adverse  claimant,  and  the  proceedings  before 
the  commissioners  were  wholly  ex  parte  unless 
opposed  by  the  district  attome]^. 

Power  to  review  such  decisions  was  vested 
in  the  district  court,  on  petition  of  the  claimant 
in  case  of  rejection,  or  of  the  district  attorney 
in  case  of  confirmation.    9  8tat.  at  L.,  G83. 

Specific  regulations  were  enacted  as  to  the 
form  of  such  petitions,  and  the  provision  was 
that  the  district  court  should  proceed  to  render 
judgment  upon  the  pleadings  and  evidence  in 
the  case,  and  upon  such  further  evidence  as 
miffht  be  taken  by  the  order  of  the  said  court, 
and  that  the  court,  on  application  of  the  party 
against  whom  judgment  was  rendered,  should 
ffrant  an  appeal  to  the  Supreme  Court  of  the 
United  States. 

On  the  5th  of  May,  1852,  a  petition  signed  by 
the  attorneys  of  Francisco  Bolcoff  and  Juan 
Bolcofl  was  filed  with  the  Land  Commissioners, 
setting  up  title  to  the  ranefio  El  Refugio,  as 
grantees  of  their  father,  Jose  Bolcoff,  and  ask- 
ing for  a  confirmation  of  their  claim  under  the 
Act  of  Congress  passed  to  settle  such  private 
claims  to  lands  in  that  State.  They  represented 
that  the  tract  was  granted  to  their  father  dur- 
ing Mexican  rule  by  the  Gk)vernor  of  that  de- 
partment under  the  colonization  laws  ordained 
oy  the  Supreme  Government. 

Pursuant  to  the  requirements  of  the  Act  of 
Congress  they  filed  with  their  petition  their 
documentary  evidences  of  title,  consisting  of 
the  following  documents:  (1)  A  paper  bearing 
date  on  the  7th  of  April,  1841,  purporting  to  be 
a  grant  of  the  raneno  £1  Refugio  to  Jose  Bol- 
coff by  Juan  B.  Alvarado,  Governor  of  the  De- 
partment at  the  date  of  the  supposed  grant.  (2) 
The  certificate  of  Governor  Alvarado,  dated  the 
28th  of  July,  1841,  stating  that  the  grant  made 
on  the  8th  of  April,  1839,  in  favor  of  Jos6  Bol- 
coff, was  approved  on  the  22d  of  Mav,  1841, 
by  the  Departmental  Assembly.  (3)  A  docu- 
ment dated  the  26th  of  July,  1842,  purporting 
to  be  a  record  of  juridical  possession  of  the 
tract  given  to  the  supposed  grantee  by  the  prop- 
er Mexican  authorities.  (4)  The  disetlo  or  sketch 
of  the  tract  described  In  the  petition  addressed 
to  the  Governor  by  the  ori^nal  donee. 

Proof  of  the  handwriting  of  the  persons 
whose  names  purport  to  be  signed  to  the  docu- 
ments was  introduced  by  the  petitioners,  and 
as  no  question  was  made  as  to  the  authenticity 
of  the  documents, they  were  received  as  genuine 
and  treated  as  such  in  the  hearing,  and  the 
commissioners  entered  a  decree  in  favor  of  the 
petitioners,  confirming  the  claim. 

Both  parties  concede  that  an  appeal  was  taken 
on  behalf  of  the  United  States  to  the  district 
court,  but  it  was  never  prosecuted  to  effect  and 
was  subsequentlv  dismissed. 

Patents  may  be  issued  for  all  claims  con- 
firmed by  the  commissioners  where  no  appeal 
was  taken,  the  claimant  complying  with  the 
conditions  specified  in  the  18th  section  of  the 
Act  providing  for  the  adjudication  of  such 
claims;  that  is,  he  must  present  to  the  General 
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Land  Ofiicean  authenticcertificateof  such  con- 
firmation and  a  plat  or  survey  of  the  land  duly 
certified  and  approved  by  the  Surveyor-Gener- 
al. Such  an  application  was  acoordmgly  made 
bv  the  confirmees  to  the  Commissioner  of  the 
Gfeneral  Land  Office,  and  he,  on  the  4th  of  Feb- 
ruary, 1860,  issued  a  patent  in  due  form  to  the 
persons  in  whose  favor  the  decree  was  entered, 
and  to  whom  the  certificate  of  confirmation  was 
granted.  Title  to  the  land  is  claimed  by  the 
appellants  under  that  patent 

Attention  will  now  be  called  to  the  evidences 
of  title  under  which  the  appellee  claims  in  this 
case.  On  the  18th  of  February,  1889,  three 
orphans,  daughters  of  Joaquin  Castro,  a  de- 
ceased Mexican  citizen,  to  wit:  Maria  Candida, 
Maria  Jacinta  and  Maria  de  los  Angeles,  pre- 
sented their  petition  to  Juan  B.  Alvarado,  Gov- 
ernor of  California,  asking  for  a  grant  of  the 
rancho  El  Refugio.  Reference  of  the  petition 
was  made  to  the  administrator  of  the  aajoinine 
mission,  and  he  having  reported,  on  the  16tbof 
March,  1889,  that  the  land  could  be  granted, 
as  the  land  was  not  necessary  to  the  mission, 
the  Governor,  on  the  same  day,  made  a  provis- 
ional grant  of  the  same  to  the  petitioners  and 
referred  the  eepediente  to  the  prefect  of  the  dis- 
trict, as  was  the  usual  course  in  respect  to  such 
applications.  Immediate  attention  was  given 
to  the  subject  by  that  officer,  and  on  the  twen- 
tieth of  the  same  month  he  reported  to  the  Gov- 
ernor that  the  land  was  vacant,  and  recom- 
mended that  the  grant  should  be  issued  to  the 
petitioners. 

Evidently  the  several  documents  constituting 
the  complete  eepediente  show  a  full  compliance 
with  all  the  requirements  of  the  colonization 
laws,  and  it  is  quite  clear  that  the  case  was  so 
understood  by  the  Gk>vemor,  as  on  the  8tb  of 
April,  in  the  same  year,  he  issued  the  conces- 
sion in  which  the  petitionere  are  declared  to  be 
the  owners  in  fee  of  the  land.  Specific  bound- 
aries are  given  to  the  tract  granted  and  the  di- 
rections in  the  same  document  are  that  the  ee- 
pediente  be  reserved  for  the  consideration  of  the 
Departmental  Assembly  and  their  due  approv- 
al of  the  same.  Due  report  of  the  proceedings 
was  made  to  that  tribunal,  and  the  record  shows 
that  on  the  22d  of  May,  1840,  they  formally  ap- 
proved of  the  grant. 

Satisfactorv  proof  was  introduced  that 
Maria  Candida  intermarried  with  Jos6  Bolcoff. 
and  that  Maria  de  los  Angeles  intermarried 
with  Joseph  L.  Majors.  Prior  to  the  mar- 
riage of  Maria  de  los  Angeles,  the  three  sistera 
lived  together  as  memtNers  of  the  family  of 
Josd  Bolcoff,  the  husband  of  the  elder,  and 
Maria  Jacinta  continued  to  reside  in  his  fam- 
ily on  the  premises  until  1850,  when  she  be- 
came a  nun  and  entered  a  convent. 

By  the  record  it  appears  that  Joseph  L.  Ma- 
jors, on  the  30th  of  April,  1852,  presented  a 
petition  to  the  commissioners  claiming  title  in 
right  of  his  wife  to  one  third  of  the  rancho  £1 
Refugio,  setting  up  the  concession  made  by  the 
Governor,  to  his  wife  and  her  two  sisters,  and 
asked  that  the  claim  mi^ht  be  confirmed.  In 
support  of  his  claim  he  introduced  the  several 
documents  referred  to  as  tending  to  show  that 
the  concession  to  the  three  sisters  was  a  valid 
grant  of  i\M  rancho;  but  the  commissioners,  on 
the  80th  of  January,  1855,  rejected  the  claim, 
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eyidently  proceeding  upon  the  ground  that  the 
documents  introduced  by  the  other  claimants 
were  genuine. 

Apart  fwm  that  consideration  the  commis- 
sioners were,  doubtless,  much  influenced  by  the 
testimony  of  the  Governor,  who  was  examined 
as  a  witness  by  the  successful  claimants.  He 
admitted  that  he  granted  the  raneho  in  the  first 
place  to  the  three  sisters,  but  he  stated  that  he 
made  the  grant  at  the  request  of  Maria  Can- 
dida, Uie  wife  of  Jo86  Bolcofl,  and  that  he 
subsequently  re-granted  the  land  to  her  hus- 
band at  her  request  and  upon  her  representa- 
tion that  an  arrangement  to  that  effect  between 
her  husband  and  the  husband  of  her  other 
married  sister  had  been  made.  His  statement 
was  that  he  granted  the  new  title  to  Jose  Bol- 
coff  because  the  parties  agreed  upon  it,  al 
though  he  admitted  that  neither  of  the  other 
two  grantees  ever  came  before  him  or  made 
any  such  request.  Subsequent  investigations 
led  to  the  discovery  that  the  documents,  or 
most  of  the  documents,  introduced  in  support 
of  the  claim  of  Jos6  Bolcoff,  were  forged  and 
fraudulent,  which  induced  the  appellee,  claim- 
ing title  under  the  three  sisters,  to  commence 
the  present  suit. 

Confirmed  as  the  claim  of  Jos^  Bolcoff  was 
at  the  same  time  that  the  claim  of  the  three  sis- 
ters was  rejected,  they  did  not  appeal  nor 
would  they  have  been  benefited  if  they  had, 
as  the  claim  was  confirmed  to  the  other  claim- 
ants, and  they  were  not  parties  in  that  litiga- 
tion and  could  not  appeal  from  the  decree. 
Had  all  the  facts  and  circumstances  been 
known,  the  unsuccessful  claimant  might,  per- 
haps, have  presented  a  petition  to  the  district 
judge  and  have  procured  an  iniunction  re- 
straining the  confirmees  of  the  claim  "  from 
suing  out  a  patent  for  the  same  until  title  there- 
to" had  been  '*  finally  decided,"  but  it  is  a 
suflScient  answer  to  any  such  suggestion  that 
the  patent  was  issued  before  the  alleged  forger- 
ies were  discovered. 

Remediless  as  the  appellee  was  at  law,  he  in- 
stituted the  present  suit  in  the  circuit  court. 
His  theory  is,  as  shown  in  the  bill  of  complaint, 
that  the  grant  was,  in  fact,  made  to  the  three 
aisters,  and  that  their  names  were  erased  and 
the  name  of  the  successful  claimant  inserted  in 
the  same,  and  that  the  commissioners  were  in- 
duced by  false  swearing,  forgery  and  fraud, 
to  confirm  the  claim  to  the  grantees  of  the 
par^  guilty  of  all  those  offenses,  as  the  means 
of  his  success  and  of  the  defeat  of  the  claim  of 
the  three  sisters,  to  whom  the  raneho  really 
belonged. 

All  such  charges  are  denied  in  the  answer, 
but  they  are  fully  proved  by  the  documents 
exhibited  in  the  case  and  by  such  facts  and  cir- 
cumstances as  leave  no  doubt  in  the  mind  of 
the  court  that  the  charges  are  true.  Even  the 
Qovemor  admits,  in  his  deposition  taken  in 
this  case,  that  the  etp^dienU,  including  the 
ooocession,  was  prepared  in  the  name  of  the 
three  sisters,  but  he  states  that  when  the  iitulo 
was  prepared  the  wife  of  Jose  Bolcoff  came 
before  him,  and  that  upon  her  representation 
that  her  sisters  were  to  receive  an  interest  in 
another  raneho,  the  title  papers  were  made  out 
in  the  name  of  her  husband. 

Such  a  theory  is  highly  improbable,  but  the 
much  better  answer  to  it  is  that  it  is  clearly 
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and  satisfactorily  disproved.  Beyond  all  doubt 
the  entire  espediente,  except  the  tittUo,  was  in 
the  name  of  the  throe  sisters,  and  the  formal 
concession,  which  was  also  in  their  name,  di- 
rected that  the  ultimate  title  should  be  issued 
to  them  and  be  recorded  in  the  proper  book; 
and  discoveries  made  since  the  patent  was  is- 
sued show  that  the  grant  was  entered  in  the 
Tama  de  Baeon  and  in  Jimeno's  Index. 

Mudi  weight  is  due  to  those  documents  as 
evidences  of  title,  even  when  they  are  not  in- 
troduced in  the  particular  case  before  the 
court.  They  were  not  produced  before  the 
commissioners,  and  it  may  be  doubted  whether 
they  would  have  benefited  the  case  of  the 
three  sisters  if  they  had  been,  as  their  names 
are  erased  in  the  entr^  and  the  name  of  Job6 
Bolcoff  written  in  their  place,  and  as  no  suspi- 
cion of  forgery  or  fraud  exisied  at  that  time  it 
may  be  doubted  whether  the  production  of  j  the 
documents  would  have  changed  the  result. 
Conjectures  in  that  behalf,  however,  are  of  no 
avail,  as  it  now  appears  that  all  or  nearly  all 
of  the  title  papers  introduced  to  support  that 
title  were  forged  and  fraudulent,  showing,  to 
the  entire  satisfaction  of  the  court,  that  the 
equity  of  the  case  was  in  the  three  sisters. 

Further  argument  upon  that  topic  is  unnec- 
essary, as  the  proofs  are  persuasive,  C/Onviucing 
and  decisive.  Detailed  reference  to  them  is 
given  in  the  opinion  delivered  by  the  circuit 
court,  and  to  that  the  parties  can  recur  if  they 
desire  to  examine  the  documents  or  the  state- 
ments of  the  witnesses  as  exhibited  in  the 
depositions  sent  up  in  the  record. 

Suppose  that  is  so,  still  it  is  insisted  by  the 
appellants  that  the  decree  should  be  reversed 
because  the  decree  of  the  commissioners,  as 
they  contend,  was  final  and  conclusive  between 
the  orinnal  claimants.  Unquestionably,  it  is  a 
general  rule  that  when  jurisdiction  is  cfelegated 
to  a  tribunal  over  a  subject-matter,  and  its  ex- 
ercise is  confided  to  their  discretion,  the  de- 
cision of  the  matter,  in  the  absence  of  fraud, 
is,  in  general,  valid  and  conclusive.  Even 
fraud  will  not  in  every  case  open  the  judg- 
ment or  decree  to  review  where  the  proceed- 
ing is  not  a  direct  one,  but  it  is  not  important 
to  enter  much  into  that  field  of  inquirv,  as  the 
15th  section  of  the  Act  under  which  the 
commissioners  were  appionted  provides  that 
the  final  decrees  rendered  by  the  commission- 
ers or  by  the  District  or  Supreme  Court  of  the 
United  States,  or  any  patent  to  be  issued  im- 
der  the  Act,  shall  be  conclusive  between  the 
United  States  and  the  said  claimants  only, 
and  shall  not  affect  the  interests  of  third  per- 
sons. 9  Stat.  atL.,  634. 

Nothing  more  is  contemplated  by  the  proeeed' 
ings  under  that  Act  than  the  separation  of  the 
lands  which  were  owned  by  individuals  from 
the  public  domain.  U.  S.  v.  Mcrillo,  1  Wall., 
709  [68  U.  S.,  XVII.,  6271;  Beard  y.  Federy,  3 
Wall.,  493  [70  U.  S.,  XVllI.,  93];  U.  S.Y.JSan- 
ehez,  Hoffm.L.Cas..l33;  Martin  v.  U.S.^Hoflm. 
L.  Cds,.  146 ;Cr.  S.y.Ortega,  Hoffm.  L.Cas.lSS. 
Argument  is  not  necessary  to  show  that  a 
patent  in  a  suit  at  law  is  conclusive  evidence  of 
title  against  the  United  States  and  all  others 
claiming  under  the  United  States  by  a  junior 
title.  Until  the  patent  issues  the  fee  is  in  the 
government,  but  when  it  issues  the  legal  title 
passes  to  the  patentee.    Persons  claiming  to 
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hold  the  land  against  the  patent  cannot  have 
relief  in  a  suit  at  law,  but  courts  of  equity  have 
full  jurisdiction  to  relieve  against  fraud  or  mis- 
take, and  that  power  plainly  extends  to  cases 
where  one  man  has  procured  the  patent  which 
belonged  to  another  at  the  time  the  patent  was 
issued.  BagneU  v.  Broderiek,  18  Pet.,  486; 
PaUerwn  v.  Winn,  11  Wheat.,  380. 

Where  one  party  has  acquired  the  legal 
right  to  property  to  which  another  has  the  bet- 
ter right,  a  court  of  equity  will  convert  him 
into  a  trustee  of  the  true  owner,  and  compel 
him  to  convev  the  legal  title.  Stark  v.  Starrs, 
6  Wall.,  419  [73  U.  S.,  XVIII.,  930]. 

Objection  was  taken  in  the  court  oelow  that 
some  of  the  respondents  were  innocent  pur- 
chasers, but  that  objection  cannot  have  any 
weight  at  this  time,  as  all  the  appellants  before 
the  court  had  notice  of  the  title  of  the  appel- 
lee, as  clearly  appears  by  the  report  of  the 
master.  None  of  those  who  purchased  with- 
out notice  are  embraced  in  the  decree. 

Laches  and  the  Statute  of  Limitations  are  set 
up  in  argument,  but  such  defenses  cannot  pre- 
vail where  the  relief  sought  is  grounded  on  a 
charge  of  secret  fraud,  and  it  appears  that  the 
suit  was  commenced  within  a  reasonable  time 
after  the  evidence  of  the  fraud  was  discovered. 

Decree  affirmed. 

Cited— 4  Sawy..  829 ;  4  Hughes,  645 ;  80  N.  J.  Eq., 
258;34Mioh.,417. 


UNITED  STATES,  Plff.  in  Err,, 

V. 

GIDEON  B.  WRIGHT  et  al. 

(See  S.  C,  11  Wall.,  648-660.) 

Diaeretion  in  officer — court  or  jury  cannot  revise. 

The  Instruction  by  the  Judge  who  tried  the  case 
was  erroneous,  which  referred  to  the  Jury  a  mat- 
ter which,  under  the  law,  rested  wholly  In  the  dis- 
crctloD  of  the  Postmadter-General. 

By  the  Act  of  Mar.  3«  lii^  Ck)ngre8S  constituted 
him  the  sole  Judge  to  defcrmlne,  not  only  whether 
the  exigencies  In  the  case  had  arisen,  but,  if  they 
had,  the  manner  and  extent  of  the  allowance  to 
postmasters  under  that  Act :  and  it  is  not  competent 
for  court  or  Jury  to  revise  his  decision. 

[No.  121.] 
Argued  Mar.  28, 187 X.     Decided  Apr.  17,  1871. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Middle  District  of  Tennessee 

Suit  was  brought  in  the  court  below  bv  the 
plaintiff  in  error,  upon  the  official  bona  of  a 
postmaster.  Judgment  having  been  given  in 
favor  of  the  plaintiff  for  only  a  small  part  of  the 
amount  claimed,  the  said  plaintiff  sued  out  this 
writ  of  error. 

The  case  is  sufficiently  stated  by  the  court. 

Messrs.  Amos  T.  Akerman,  AttyOen.,  and 
B.  H.  Bristow,  Solicitor- Oen.,  for  plaintiff  in 
error. 

No  counsel  appeared  in  this  court  for  the  de- 
fendants in  error. 

Mr.  Justice  Davis  delivered  the  opinion  of 
the  court: 

This  is  a  suit  on  the  official  bond  of  the  post- 
master at  Gallatin,  Tennessee,  and  a  disposition 
of  the  case  depends  on  the  construction  to  be 
given  lo  the  5th  section  of  the  Act  of  March  3, 
1868,  12  Stat,  at  L.,  p.  702,  which  declares  that 
"  Whenever,  by  reason  of  the  presence  of  a 
military  or  naval  force  near  any  postofflce,  un- 
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usual  business  accrues  thereat,  the  Postmaater- 
General  is  hereby  required  to  make  a  special 
order,  allowing  proportionately  reasonable  com- 
pensation to  the  postmaster  and  for  clerical  aerv* 
ices. "  It  appeared  in  evidence  at  the  trial,  that 
the  Postmaster  General  had  refused  to  allow 
the  defendant,  Wright,  the  claim  for  clerk  hire, 
preferred  by  him  under  the  provtsiona  of  this 
section,  and  the  inquiry  arose,  whether  the  de- 
cision was  final.  The  learned  Judge  who  tried 
the  cause  held  that  the  action  of  the  depart- 
ment was  not  conclusive  on  the  subject,  and 
instructed  the  jury  to  allow  the  postmaster  a 
fair  compensation  for  clerical  aasistance  if,  in 
their  opinion,  the  state  of  things  existed  calling 
for  the  allowance. 

This  instruction  was  clearly  erroneous,  for  it 
referred  to  the  jury  a  matter  which,  under  the 
law,  rested  wholly  in  the  discretion  of  the  Post- 
master-General. The  Act  of  March  3d,  1868, 
which  embraces  the  section  upon  whose  con- 
struction the  disposition  of  the  case  depended, 
effected  great  changes  in  the  administration  of 
the  Postoffice  Department,  but  it  did  not  take 
from  the  Postmaster-General  the  right  to  control 
and  regulate  the  allowances  to  postmasters  and 
the  expenses  of  their  offices,  which  was  conferred 
by  the  9th  section  of  the  Act  of  July  5,  1836. 
Indeed,  it  would  seem  that  the  general  power 
granted  by  that  section  was  sufficient  to  meet 
the  exigencies  provided  for  by  the  5th  section 
of  the  Act  of  March  3,  1863,  but  be  this  as  it 
may,  the  latter  section  did  nothing  more  than 
to  require  the  Postmaster- General,  m  case  the 
business  of  a  particular  postoffice  was  consider- 
ably increased  on  account  of  the  location  of  the 
national  forces  in  its  vicinity,  to  compensate  the 
postmaster  for  the  extra  labor  performed  and 
the  additional  expenses  incurred. 

The  section  did  not  go  further  and  prescribe 
rules  to  govern  the  action  of  the  Postmaster- 
General,  nor  did  it  seek  to  interfere  with  the 
judicial  discretion  of  that  officer.  Congress  con- 
stituted him  the  sole  jud^e  to  determine  not 
only  whether  the  exigencies  in  the  case  had 
arisen  but,  if  they  had,  the  manner  and  extent 
of  the  allowance,  and  it  is  not  competent  for 
court  or  jury  to  revise  his  decision,  nor  is  it  re- 
examinable  anywhere  else,  as  there  is  no  pro- 
vision in  the  law  to  that  effect.  It  may  be  safely 
laid  down  as  a  general  rule,  says  Story,  Judge, 
**  that  where  a  particular  authority  is  confided 
to  a  public  officer  to  be  exercised  by  him  in  his 
discretion,  upon  an  examination  of  facts,  of 
which  he  is  made  the  appropriate  judge,  his 
decision  upon  these  facts  is,  in  the  absence  of 
any  controlling  provisions,  absolutely  conclu- 
sive as  to  the  existence  of  those  facts.  AUen  v. 
Blunt,  8  Story,  746. 

The  judgment  of  the  Circuit  Court  is  reversed, 
and  a  venire  de  novo  awarded, 

ated-8  Hughes,  846. 


SETH  H.  MANN  and  MARY  H.  MANN, 

Appts., 

V. 

THE  ROCK  ISLAND  BANK. 

(See  S.  C.  11  Wall..  660-068.) 

Fraudulent  purchase  of  real  estate  by  cashier  in 
his  wife's  name,  utith  funds  of  bank. 

78  U.  S. 
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Dewing  v.  Seabs. 


879,  880 


Where  tbe  oashier  of  a  bank,  purotaaeed  real  es- 
tate, the  title  of  which  was  taken  to  bis  wife,  with 
money  of  the  bank«  the  real  estate  will  be  decreed 
to  be  sold,  at  the  suit  of  the  bank,  to  pay  to  It  the 
money. 

[No.  118.1 

AfffUid  Mar.  t8,  187 J;  Leaded  Apr.  17,  1871, 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  tbe  District  of  WiscoDsin. 

The  bill  in  tbis  case  was  filed  in  tbe  District 
Court  of  the  United  States  for  tbe  District  of 
Wisconsin,  by  tbe  appellee,  to  compel  tbe  sub- 
jection of  certain  real  estate  beld  in  the  name 
of  Mary  H.  Mann,  to  tbe  payment  of  a  certain 
claim  against  Seth  H.  Mann,  her  husband.  The 
case  having  been  transferred  to  the  circuit 
court,  was  there  tried.  A  decree  having  been 
entered  in  favor  of  tbe  complainant, the  respond- 
ents took  appeal  to  this  court. 

The  case  is  sufficiently  stated  by  tbe  court. 

Me$9n.  Wirt,  Dexter  and  Thomas  Wilson, 
for  appellants. 

No  counsel  appeared  in  this  case  for  appellee. 

Mr,  JruHee  Miller  delivered  the  opinion  of 
tbe  court: 

In  this  case  the  Rock  Island  Bank  charges 
by  bill  in  chancery,  that  Seth  H.  Mann,  who 
was  then  cashier  of  the  Bank,  but  had  ceased 
to  be  so  several  years  previous  to  the  filing  of 
the  bill,  had  defrauded  the  Bank  of  |20,000, 
and  that  the  money  itself,  or  the  property  in 
which  it  had  been  invested,  had  been  converted 
into  certain  real  estate,  the  legal  title  of  which 
then  stood  in  the  name  of  Mary  11.  Mann, wife 
of  Seth;  and  the  bill  prays  for  a  decree  against 
Mann,  for  the  $20,000  with  interest,  and  against 
him  and  bis  wife,  and  that  the  real  estate  may 
be  subjected  to  the  payment  of  the  debt. 

The  defendants  answered,  testimony  was 
taken  and  a  decree  rendered  that  Mann  was 
liable  for  the  money,  and  that  the  real  estate 
should  be  sold  to  pay  it.  This  decree  was  car- 
ried into  effect  by  a  sale  of  the  property,  and 
about  four  years  afterwards,  the  defendants 
prayed  an  appeal  to  this  court. 

No  counsel  appears  for  the  Rock  Island  Bank. 
We  have,  therefore,  been  compelled  to  make  a 
minute  and  careful  analysis  of  the  whole  record. 

It  turns  in  every  point  upon  simple  questions 
of  fact.  There  is  not  a  doubtful  question  of 
law  involved  in  the  entire  record.  That  tbis 
court  should  be  compelled  to  undergo  the  labor 
of  finding  tbe  truth  in  such  a  mass  of  testimony, 
a  duty  much  more  appropriate  to  a  master  or 
to  some  other  tribunal  than  this,  and  which  in 
common  law  cases  is  peculiarly  the  province  of 
the  jury,  is  itself  a  hindrance  and  obstruction  to 
public  Justice  by  the  delay  which  it  interposes 
to  the  hearing  of  other  cases.  We  do  not  feel 
that  this  burden  should  be  further  increased, 
and  the  time  of  tbis  court,  due  to  other  parties 
and  to  more  important  interests,  be  consumed 
in  writing  and  delivering  opinions  which,  if 
they  attempt  to  to  into  examination  of  the  facts 
to  Justify  tbe  decision  of  the  court,  will  be 
equally  tedious  and  useless. 

In  this  case,  a  full  and  minute  history  of  both 
branches  of  the  controversy  is  given  in  the  bill, 
and  in  the  answers  of  the  defendants.  Much 
testimony  is  also  taken  by  deposition. 

It  appears  to  us  that  Seth  Mann,  as  Cashier 
and  agent  of  the  Rock  Island  Bank,  made  a 
contract  with  a  bank  of  G^eorgia,  in  which  he 
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had  some  interest,  by  which  $110,000  of  the 
circulation  of  the  Georgia  Bank  was  to  be  used 
by  the  Rock  Island  Bank,  and  protected  by  it, 
and  returned  ultimately  to  the  Georda  Bank; 
that,  under  pretext  of  a  private  ana  personal 
arrangement  of  his  own,  he  received  $20,000  of 
this  money,  which  he  put  in  circulation  on  his 
own  account,  and  received  the  avails  of  it  in ' 
real  estate,  the  transaction  being  conducted  in 
other  people's  names;  that  this  uione^  struck 
from  the  same  plate,  and  having  on  it  marks 
and  figures  used  to  distinguish  the  $90,000  act- 
ually received  .  by  the  Rock  Island  Bank,  was 
redeemed  by  it  over  its  counter  as  the  $90,000 
was,  while  Mann  got  the  benefit  of  its  original 
issue,  and  has  never  accounted  for  it  to  anyone. 

It  seems  prettjr  clear  to  us,  that  for  many 
years  prior  to  his  connection  with  the  Rock 
Island  Bank,  Mann  had  been  hiding  what  little 
means  he  had  in  his  wife's  name ;  and  that  while 
casMer  of  the  Bank,  he  used  Mr.  Osborne's 
name  in  the  same  manner,  and  when  his  son 
became  of  age,  he  was  used  for  the  same  pur- 
pose. In  this  way,  by  a  transfer  from  Osborne 
to  his  wife  of  shares  in  the  Rock  Island  Bank, 
and  by  purchase  with  those  shares  of  the  Oak- 
land Bank  in  her  name,  and  by  the  voluntary 
conveyance  by  the  son  of  fourteen  acres  of  the 
land  in  question  to  the  wife,  and  the  conversion 
of  the  Oakland  Bank  stock,  bonds,  etc.,  into 
other  real  estate,  and  into  improvements  on  it, 
the  $20,000,  of  which  Mann  had  defrauded  the 
Rock  Island  Bank,  became  real  estate  held  in 
the  name  of  his  wife. 

As  the  decree  of  the  Oireuit  Court  ishcued  upon 
this  view  of  the  case,  it  is  affirmed. 


SETH  DEWING  and  EPHR AIM  GRAHAM, 

Plffs.  in  Err., 

V. 

DAVID  SEARS,  Jk.,  et  al., 

AND 

SAME  «.  SAME. 

(See  S.  C,  11  Wall.,  379,  380.) 

Judgment  on  contract  payable  in  gold,  should 
he  entered  for  gold. 

A  Judgrnentfon  a  contract  for  tbe  payment  or  de- 
livery 01  a  specified  weif^ht  of  pure  fold,  in  coined 
money,  should  have  been  entered  for  coined  dol- 
lars and  parts  of  dollars.  Instead  of  treasury  noflta 
equivalent  in  market  value  to  the  value  in  coined 
money  of  the  stipulated  weight  of  pure  gold. 

[Nos.  137,  138]. 

Argued  Apr.   6\   1871.  Decided  May  i,  1871. 

TN  ERROR  to  the  Supreme  Court  of  the 
i  State  of  Massachusetts. 

Suit  was  brought  in  tbe  Superior  Court  for 
tbe  County  of  Norfolk,  Commonwealth  of 
Massachusetts,  by  the  defendants  in  error,  for 
money  alleged  to  be  due  upon  a  contract  of 
lease  for  the  yearly  rent  of  four  ounces,  two 
pennyweights  and  twelve  grains  of  pure  gold 
i n  coi ned  money .  J  udgmen t  was  given  for  the 
defendants,  but  sulraequently,  by  order  of  the 
Supreme   Judicial  Court   of     the    Common- 

NOTB.— O24i0Otiofw  payohlein  gold  and  sUver  or  in 
specie.  See  note  to  Bronson  v.  Bodes,  74  U.  S.,  XIX., 
14. 
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wealth,  to  which  the  said  plaintiff  took  an  ap- 
peal,  the  said  Superior  Court  entered  Judgment 
for  an  amount  in  treasury  notes,  equal  in 
market  value  to  the  amount  of  coined  gold  re- 
served as  rent  in  the  lease,  whereupon  the  de- 
fendants sued  out  this  writ  of  error. 

MeMTs.  Edmn  M.  Bigelaw  and  C.  Cushiiicf. 
for  plaintiffs  in  error. 

No  counsel  appeared  in  this  court  for  defend- 
ants in  error. 

Mr,  JutUce  Strongf  delivered  the  opinion  of 
the  court': 

The  contract  in  these  cases  was  for  the  pay- 
ment or  delivery  of  a  specified  weight  of  pure 
gold,  solvable  in  coined  money.  They  are. there- 
fore, governed  by  the  decisions  heretofore  made 
by  this  court  in  Bronson  v.  Bodes,  and  Butter 
V.  flbrwtte,  7  Wall.  229  and  258  [74  U.  8.. 
XIX.,  141,  1491.  Itfollows  that  the  judgments 
entered  in  the  Superior  Court  were  erroneous. 
They  should  have  been  entered  for  coined  dol- 
lars and  parts  of  dollars,  instead  of  Treasury 
notes  eqivalent  in  market  value  to  the  value  in 
coined  money  in  the  stipulated  weight  of  pure 
gold. 

TJie  judgment  in  each  case  is  reversed,  and  the 
cause  is  remanded,  with  instructions  to  enter 
judgment  in  accordance  tcith  the  foregoing  opin- 
ion, 

Cited-12  Wall..  OM ;  8  Am.  Rep..  00  (21  Ohio  St., 
471). 


THE    SECOND  NATIONAL  .BANK    OF 
LEAVENWORTH  et  al.,  Ptffs.  in  Srr., 

F.  R.  HUNT.  Assignee  of  W.  T.  Keller 
and  Mart  K.  Gladdino,  as  partners,  bank- 
rupts. 

(See  S.  C.  11  Wall.,  391-«».) 

Court,  in  charge  to  jury,  cannot  assume  facts 
which  are  controverted-— chaitd  mortgage  not 
filed  is  void,  as  to  creditors. 

Courts  cannot  assume,  in  their  instructions  to 
juries,  that  material  facts  upon  which  the  parties 
rely  are  established,  unless  they  are  admitted  or 
the  evidence  respecting  them  is  not  controverted. 

A  court  cannot  assume  to  be  valid  an  instrument, 
which  the  testimony  tended  to  establish  was  fraud- 
ulent and  void,  as  ag^ainst  creditors. 

A  chattel  mortgrage  which  was  neVer  deposited 
in  the  office  of  tberegrister  of  deeds  of  the  county 
where  the  proT>erty  was  situated  or  the  mortga- 
gors resided,  as  required  by  the  state  statute,  is 
void  as  against  creditors. 

[No.  140.  J 
Submitted  Apr.  11,  1871.  Decided  May  i,  1871. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Kansas. 

Suit  was  brought  in  the  court  below,  by  the 
defendant  in  error,  to  recover  the  value  oi  cer- 
tain property.  .Judgment  having  been  for  the 
plaintiffs  in  that  court,  the  defendant  sued  out 
this  writ  of  error. 

The  case  is  fuUv  stated  by  the  court. 

Messrs.  Thos.  £wing^,  <ir.»  and  STierry  d 
Helm,  for  plaintiffs  in  error.  

Mesers.  E.  StiUing^s  and  E.  B.  Wheat, 
for  defendant  in  error. 

Mr.  Justice  Field  delivered  the  opinion  of 
the  court; 

IM 


This  was  an  action  brought  by  the  assignee  in 
bankruptcy  of  Keller  and  Gladding,  to  recover 
of  the  Second  National  Bank  of  Leavenworth 
the  value  of  certain  property,  alleged  to  have 
been  transferred  by  it  to  them  in  &aud  of  the 
provisions  of  the  Bankrupt  A.ct. 

On  the  trial,  evidence  was  introduced  on  the 
part  of  the  plaintiff,  tending  to  show  that  the 
bankrupts  had  made  a  conveyance  of  their 
property  to  the  defendants  when  they  were  in- 
solvent, and  that  the  defendants  had  reasonable 
grounds  for  believing  that  the  bankrupts  were 
fn  this  condition  at  tne  time:  that  the  transfer 
was  not  made  in  the  ordinary  course  of  busi- 
ness; and  that  on  the  first  day  of  AuguM,  1866, 
they  executed  a  chattel  mortgage  on  portions 
of  their  property  to  the  cashier  of  the  Bank, 
to  secure  the  payment  of  two  notes,  each  for 
$4,000  belonging  to  that  institution.  Where- 
upon evidence  upon  the  part  of  the  defend- 
ants was  given,  tending  to  show  that  the  bank- 
rupts, in  conversations  preliminary  to  the  exe- 
cution of  the  chattel  mortgage,  for  the  purpose 
of  securing  their  existing  indebtedness  to  the 
Bank,  as  well  as  to  obtain  future  advances, 
promised  its  president  to  deliver  to  the  Bank, 
whenever  it  should  desire,  the  entire  stock  of 
goods  which  they  might  have  at  the  time  on 
hand;  that  in  February,  1867,  in  pursuance  of 
this  agreement,  they  delivered  a  portion  of 
their  stock,  amounting  in  value  to  $2,542,  and 
in  July  following  they  turned  over  the  balance 
to  the  Bank. 

Evidence  was  also  given,  tending  to  show 
that  the  bankrupts  continued  to  sell  the  goods 
included  in  the  mortgage,  and  all  other  soods 
at  their  store,  with  the  consent  of  the  defend- 
ants until  the  transfer  in  July,  1867,  and  that 
this  was  contemplated  by  the  parties  when  the 
mortgage  was  made. 

The  defendants  thereupon  prayed  the  court 
to  instruct  the  Jury  that,  if  they  **  believe  from 
the  evidence  that  the  conveyance  from  Keller 
and  Gladding,  in  Julv,  1867,  was  made  in  pur- 
suance of  the  original  agreement  between  them 
and  the  Bank,  they  are  to  regard  the  sale  or 
transfer  as  valid,  and  not  (as  made)  in  contem- 
plation of  evading  the  provisions  of  the  bank- 
rupt law."  The  court  refused  to  give  the  in- 
struction, and  the  defendant  excepted.  The 
correctness  of  this  refusal  is  a  question  pre- 
sented for  our  consideration. 

The  question  is  one  easily  answered.  It 
would  have  been  error  to  have  given  the  in- 
struction requested ;  for  it  assumes  that  there 
was  an  original  valid  agreement  between  the 
parties,  that  the  plaintiffs  should  deliver  to  the 
Bank  the  entire  stock  of  goods  when  desired. 

In  the  first  place,  the  record  does  not  disclose 
that  any  such  agreement  was  established;  it 
only  discloses  that  the  evidence  introduced 
tended  to  show  that,  in  conversations  prelim- 
inary to  the  execution  of  the  mortgage,  the 
bankrupts  made  a  promise  to  the  president  of 
the  Bank  to  that  effect. 

Courts  cannot  assume,  in  their  instructions 
to  Juries,  that  material  facts  upon  which  the 
parties  rely  are  established,  unless  they  arc  ad- 
mitted, or  the  evidence  respecting  them  is  not 
controverted.  The  courts  would  otherwise 
encroach  upon  the  appropriate  and  exclusive 
province  of  juries. 
I     In  the  second  place,  the  supposed  agreement, 
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if  established,  was  void  as  a^nst  other  cred- 
itors of  the  bankrupts.  It  did  not  create  any 
Hen  upon  the  property,  nor  entitle  the  Bank  to 
any  preference  over  other  creditors  in  the  event 
of  the  debtors  being  afterwards  proceeded 
against  under  the  Bankrupt  Act.  The  subse- 
quent sale,  even  if  made  in  pursuance  of  the 
agreement,  did  not  take  effect  by  relation  at  its 
date.  Transfers  of  x>ersonal  property,  situated 
as  in  this  case,  onl^  take  effect  as  against  cred- 
itors from  the  delivery  of  the  property  to  the 
purchaser. 

The  stipulation  in  the  chattel  mortgage,  pro- 
viding that  in  case  of  default  In  the  payment  of 
the  notes  or  interest,  it  should  be  lawful  for  the 
cashier  of  the  Bank  to  take  possession  of  the 
property  and  sell  the  same,  does  not  aid  the 
defendants  for  two  reasons,  both  equally  con- 
clusive. 1.  The  mortgage  was  never  depos- 
ited in  the  office  of  the  register  of  deeds  of  the 
county  where  the  property  was  situated  or  the 
mortgagors  resided  and  was,  therefore,  void  as 
against  creditors  under  the  Statute  of  Kansas. 
3.  The  mortgagors  remained  in  possession  of 
the  goods  notwithstanding  the  mortgage,  and 
by  its  terms;  and  the  testimony  tended  to  show 
that  tbev  continued  to  sell  the  goods,  with  the 
assent  of  the  defendants,  until  the  transfer  in 
July,  1867.  The  court  could  not  assume  the 
instrument  to  be  valid  in  the  face  of  this  testi- 
mony, for  if  the  facts  were  found  by  the  jury 
which  the  testimony  tended  to  establish,  the 
mortgage  was  fraudulent  and  void  as  against 
creditors. 

In  any  view  of  the  case  the  instruction 
praved  was  properly  refused. 

judgment  affirmed. 

8.C.  4  Bank.  RegTM  198. 

Cited— 21  Wall.,  385 ;  1  Holmes,  78 :  8  Ben.,  881 : 2 
Sawjr..  215,217;  8  Bank.  llefiTM  122;  10  Bank.  Reg., 
476 ;  14  Bank.  Reg.,  33 ;  16  Bank.  Resr.,  200 ;  18  Bank. 
Keflr.«  07. 


UNITED  STATES,  Appt., 

V. 

THE  STEAMER  MONTELLO,  HER 
BOATS,  TACKLE,  APPAREL  AND 
FURNITURE,  Stephen  M.  Booth  and 
Charles  W.  Slayton,  Claimants. 

(8oe  8.  C, "  The  Montdlo**  11  Wail.,  411-416.) 

Biver,  when  not  navigable  water  of  United  States 
— not  when  natigMe  only  in  one  State — Aete 
of  Congress  requiring  license  of  vessels  do  not 
apply  to  such  river — employment  of  vessel  in 
foreign  eommeree  does  not  make  such  Acts  ap- 
plicable. 

*l.  A  river  is  a  navicrablo.  water  of  the  United 
Htatea,  when  it  formB  by  Itself,  or  by  its  connection 
with  other  waters,  a  continued  hls^hway  over  which 
crimmeroe  is  or  may  be  carried  on  with  the  other 
States  or  foreigrn  countries,  :in  the  customary 
modes  in  which  such  commerce  is  conducted  by 
water. 

2.  If  a  river  is  not  of  itself  a  highway  for  oom- 
meroe  with  other  States  or  foreign  countries,  or 
does  not  form  such;  highways!  by  Its  connection 
with  other  waters,  and  is  only.navigable  between 

*Head  Notes  by  Mr.  Justice  Fibld. 

NoTK.— IV)  what  places  Jurisdiction  ofadmirdUy  is 
eonllncd.  See  note  to  AUen  v.  Newberry,  02  U.  S.« 
XVI..  iia 

See  11  Walx«. 


different  places  within  the  State,  then  it  is  not  a 
navigable  water  of  the  United  States,  but  only  a 
navigable  water  of  the  State. 

3.  The  Acts  of  Congress,  providing  for  the  enroll- 
ment and  license  of  vessels,  only  apply  to  vessels 
employed  upon  the  navigable  waters  of  the  United 
States. 

4.  (Congress  has  not  prescribed  any  regulations 
governing  commerce  between  the  States,  except 
BO  far  as  it  is  conducted  In  vessels  on  the  navigable 
waters  of  the  United  States. 

[No.  103.] 
Submitted  Mar.  7,  1871.    Decided  May  i,  1871. 

A  PPE  AL  from  the  Circuit  Court  of  the  United 
t\.    States  for  the  District  of  Wisconsin. 

The  libel  of  information  in  this  case  was 
filed  in  the  District  Court  of  the  United  States 
for  the  District  of  Wisconsin,  A  decree  of 
dismissal  having  been  entered  by  that  court, 
the  complainants  took  an  appeal  to  the  circuit 
court,  by  which  the  said  decree  was  affirmed; 
whereupon  the  said  complainants  took  a  further 
appeal  to  this  court. 

The  case  is  sufficiently  stated  by  the  court. 

Mr.  Amos  T.  Akerman,  Atty-Oen.,  for 
appellants. 

No  counsel  appeared  in  this  court  for  appel- 
lees. 

Mr.  Justice  Field  delivered  the  opinion  of 
the  court: 

This  case  was  heard  on  the  libel  of  informa- 
tion filed  by  the  United  States  against  the 
steamer  Montello,  and  the  exception  taken  to 
it  by  the  claimant.  The  object  of  the  proceed- 
ing was,  to  recover  two  penalties  alleged  to 
have  been  forfeited  to  the  United  States;  one 
by  the  neglect  of  the  owners  or  captain  of  the 
vessel  to  procure  her  enrollment  and  license, 
while  she  was  enga^d  in  navigating  Fox  River, 
in  the  State  of  Wisconsin,  between  Oshkosh 
and  Portage  City,  and  in  transporting  passen- 
gers and  merchandise  between  those  places; 
and  the  other,  by  their  failure  to  put  upon  the 
boilers  of  the  steamer  an  additional  safety 
valve  prescribed  by  the  Board  of  Supervising 
Inspectors,  and  to  provide  a  good  and  reliable 
water-gauge  for  the  boilers. 

For  the  first  penalty  claimed,  the  libel  al- 
leges in  substance  that  the  owners  of  the  ves- 
sel, which  was  propelled  in  whole  or  part  by 
steam,  and  was  of  twenty  tons  burden  and  up- 
wards, on  the  1st  of  October.  1867,  transported 
in  her  passengers  and  merchandise  on  the  bays, 
rivers  and  other  navigable  waters  of  the  United 
States;  and  that  in  carrying  passengers,  they 
navigated  Fox  River  in  Wisconsin,  between 
the  ports  of  Oshkosh  and  Portage  City;  and 
that,  prior  to  that  period,  they  were  engaged 
in  transporting  between  those  places  merchan- 
dise, consisting  of  the  products  of  Wisconsin, 
which  were  destined  for  use  and  consumption 
in  other  States  of  the  Union  and  in  foreign 
countries,  and  also  in  transporting  merchandise 
consisting  of  the  products  of  other  States, 
brought  from  those  States  to  Wisconsin,  and 
destined  to  different  places  within  her  limits, 
without  having  the  steamer  enrolled  or  li- 
censed, as  required  by  the  Act  of  Congress  of 
July  7,  1838,  and  the  amendatory  Act  of 
Aiigust  30,  1852. 

For  the  second  penalty  claimed,  the  libel  al- 
leges that  an  additional  Mety-valve,  of  such 
dimensions  and  arrangement  as  had  been  pre- 
scribed by  the  Board  of  Supervising  Inspectors, 
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had  not  been  placed  on  the  boilers  of  the 
steamer  as  required  by  law,  and  that  a  good 
and  reliable  water-gauge  had  not  been  pro- 
vided for  the  boilers. 

The  exception  of  the  claimants  to  the  libel 
was,  that  the  court  had  no  jurisdiction  of  the 
matters  contained  in  the  article,  on  the  ground 
that  they  were  not  matters  of  admiralty  and 
maritime  Jurisdiction,  in  this:  that  the  steamer 
Montello  was  employed  wholly  on  the  inland 
waters  of  the  8tate  of  Wisconsin,  at  the  time 
of  the  seizure  and  previously ;  and  was  not  en- 
gaged in  the  coasting  trade,  nor  in  foreign  com- 
merce, or  in  commerce  between  the  States. 

The  district  court  sustained  the  exception 
and  dismissed  the  libel.  The  circuit  court 
affirmed  the  decision,  and  the  United  States 
brought  the  case  here  on  appeal. 

The  libel  does  not  impart  any  information 
as  to  the  character  of  Fox  River,  or  its  connec- 
tion with  other  waters,  and  it  is  only  from  the 
general  allegation  of  the  libel  that  the  vessel 
transported  passengers  and  merchandise  upon 
the  navigable  waters  of  the  United  States,  pre- 
ceding the  allegation  as  to  the  transportation 
on  Fox  Klver,  that  we  are  justified  in  inferring 
that  the  libel  intended  to  state  that  Fox  River 
was  a  navigable  water  of  the  United  States. 

We  are  supposed  to  know  judicially  the 
principal  features  of  the  geography  of  our 
counti^  and,  as  a  part  of  it,  what  streams  are 

Sublic  navigable  waters  of  the  United  States, 
ince  this  case  was  presented  we  have  examined, 
with  some  care,  such  geographies  and  histories 
of  Wisconsin  as  we  could  obtain  from  the 
library  of  Congress,  to  ascertain,  if  possible, 
the  real  character  of  Fox  River,  and  to  render 
the  fiction  of  the  law,  as  to  our  supposed 
knowledge  of  the  navigable  streams  in  that 
State,  a  reality  in  this  case;  but  from  such 
examination  we  are  still  in  doubt  whether  Fox 
River  has  any  such  connection  with  other 
waters  as  to  form  with  them  a  continued  high- 
way over  which  commerce  is  or  may  be  carried 
on  with  other  States  or  foreign  countries  in  the 
customary  modes  in  which  such  commerce  is 
conducted  by  water.  It  can  only  be  deemed  a 
navigable  water  of  the  United  States  when  it 
forms,  by  itself  or  by  lis  connection  with  other 
waters,  such  a  highway.  If  it  form  such  a 
highway,  the  case  presented  is  directly  within 
the  ruling  made  in  the  case  of  the  steamer 
Daniel  Ball,  decided  at  the  present  term.  10 
Wall., 657  [77  U.  S.,  XIX.,  999].  If,  however, 
the  river  is  not  of  itself  a  highway  for  commerce 
with  other  States  or  foreigu  countries,  or  does 
not  form  such  highway  by  its  connection  with 
other  waters,  and  is  only  navigable  between 
different  places  within  the  State,  then  it  is  not 
anavi^ble  water  of  the  United  States,  but  only 
a  navigable  water  of  the  State,  and  the  Acts  of 
Congress,  to  which  reference  is  made  in  the 
libel7  for  the  enrollment  and  license  of  vessels, 
have  no  application.  Those  Acts  only  require 
such  enrollment  and  license  for  vessels  employed 
upon  the  navigable  waters  of  the  United  States. 
The  fact  that  the  steamer,  in  so  far  as  she 
was  employed  in  transporting  the  products  of 
Wisconsin,  which  were  destined  lor  use  and 
consumption  in  other  States  and  foreign  coun- 
tries, and  in  transporting  the  products  of  other 
States  brought  to  Wisconsin,  and  destined  to 
different  places  within  her  limits,  was  engaged 
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in  commerce  between  the  States,  does  not  affect 
the  question  under  consideration,  for  Congress 
has  not  prescribed  any  regulations  governing 
such  commerce,  except  so  rar  as  it  is  conductea 
in  vessels  on  the  navigable  waters  of  the  United 
States. 

As  the  decree  must  be  reversed,  and  the 
cause  remanded  to  the  court  below  for  further 
proceedings,  the  parties  will  be  able  to  present, 
bv  new  allegations  and  evidence,  the  precise 
character  of  Fox  River  as  a  navigable  stream, 
and  not  leave  the  matter  to  be  inferred  by  con- 
struction from  an  imperfect  pleading. 

Decree  rewreed,  and  cause  remanded  for 
farmer  proceedings, 

Cited-80  Wall..  430;  8  Ben^  157;  30  Wis.,  806. 


THE  CITY  OF  ST.  LOUIS.  Plff,  in  Brr., 

V. 

THE  WIGGINS  FERRY  CO. 

(See  S.  C,  11  Wall..  428-432.) 

ChrporaHon,  a  eUieen  of  the  State  which  created 
U—ferry-bo(Ue  of  lUinoie  company  not  taxable 
by  OUy  of  8t.  Lottie. 

In  the  Jurisprudenoe  of  the  United  States,  a  oor- 

S oration  is  regarded  as,  in  effect,  a  citizen  of  the 
tate  which  created  it. 

Ferry-boats  beiongring'  to  an  Illinois  company  em- 
ployed in  running  acroes  the  Mississippi  River  be> 
tween  the  Illinois  shore  and  St.  LouiSt  which  were 
laid  up  on  the  Illinois  shore  when  not  in  use,  are 
not  taxable  by  the  City  of  St.  Louis. 

[No.  184.] 
Argued  Apr.  6,  1871.     Decided  May.  1,  1871. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Missouri. 

The  history  and  facts  of  the  case  are  fully 
stated  by  the  court. 

Mr.  J.  M.  Kram,  for  plaintiff  in  error: 

Personal  property  does  not,  necessarily,  fol- 
low the  domicii  of  the  owner,  nor  does  liability 
to  taxation  depend  upon  his  residence  merely, 
but  upon  the  local  8ituation,the  sUue  of  the  prop- 
erty. It  is  subjected  to  taxation  in  consideration 
of  the  protection  which  it  receives  from  the  laws 
of  the  place  where  it  is  found,  and  where  the 
owner  or  his  agent  or  manager  of  it  is  resident. 

Findley  v.  Philadelphia.  82  Pa. .  881 ;  MOU  v. 
Thornton,  26111s.,  800;  R.  R  Qo.  ▼.  Morgan 
Co.,  14  111..  163;  Hoyt  v.  Com'rs  Taxes,  28  N. 
Y.,  224;  Life  Assurance  Society  v.  Com.  Taxes, 
28  Barb.,  818;  St.  Josephs.  R.  R.  Co.,  9»  Mo., 
476. 

To  determine  the  situe  of  this  property,  it  is 
necessary  to  consider  its  character;  how  and 
where  it  was  used ;  by  whom  managed  and  used ; 
where  the  owners  and  managers  kept  their 
priDcipal  office;  and  where  and  how  the  earn- 
ing of  this  property  were  disbursed,  etc. 

That  the  boats  in  question  were  such  as,  un- 
der the  laws  of  the  United  States,  were  required 
to  be  enrolled,  does  not  admit  of  a  doubt. 

Enrollment  must  be  made  at  the  port  nearest 
to  the  place  where  the  owner  resides,  or  where 
the  acting  or  managing  owner  usually  resides, 
etc. 

Waring  v.  Clarke,  6  How.,  465;  Says  v. 
Steamsliip  Co.,  17  How.,  698  {58  U.  8.,  XV.. 
255). 

It  is  not  claimed  that  the  enrollment  of  these 
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ferry-bMts  at  the  Port  of  St.  Louis  is  conclu- 
sive as  to  the  ntus  of  the  property.  The  en- 
roll ment  simply  indicates  the  domicil  or  home 
port  of  the  vessels,  and  it  is  a  circumstance  to 
be  considered  in  connection  with  the  other 
facta  in  the  case,  in  determining  the  question  at 
issue. 

As  these  ferry-boats  were  used  as  a  ferry  in 
carrying  passengers,  etc.,  across  the  Mississippi 
River,  to  and  from  the  City  of  St.  Louis,  the 
managers  of  the  boats  all  the  time  residing  in 
said  City,  and  there  received  and  disbursed  the 
earnings  of  the  ferryboats,  keeping  their  office 
there,  and  the  Ferry  Company  itself  keeping 
iu  principal  office  in  said  City,  the  boats  al- 
ready having  been  enrolled  at  the  last  named 
port,  these  facts  lead  irresistibly  to  the  con- 
<c1uidon  that  the  property  in  question  was  situate 
within  the  City  of  St.  Louis,  at  the  time  the 
taxes  sued  for  were  levied. 

The  place  of  residence  of  a  corporation  may 
be  wherever  its  corporate  business  is  carried  on. 

Ang.  A  Ames,  Corp.,  sees.  103-109;  B.  R. 
Co.  V.  Letmn,  2  How.,  497:  Blaekitone  J^g.Go. 
▼.  Inhabitants,  13  Gray,  488;  OromweU  v.  Ins. 
Co.,  2  Rich.,  512. 

In  Farnsworth  v.  T&rreBdtUe  d:  Alton  R.B.^ 
29  Mo.. 75;  the  Supreme  Court  of  Missouri  held, 
that  a  foreign  corporation,  which  takes  up  its 
T«aidenoe  and  establishes  its  principal  office 
here,  becomes  amenable  to  the  laws  and  pro- 
cess of  the  State,  like  an  individual  resident, 
etc.    Rev.  Stat.  Mo.,  1855,  p.  376. 

The  very  Question  now  before  this  court  was 
adjudicated  in  the  case  of  8t.  Louis  v.  Wiggins 
Ferry  O?.,  40Mo.,  580. 

The  facts  in  that  case  are  precisely  the  same 
as  in  this.  ^ 

Judge  Holmes,  in  giving  the  opinion  of  the 
court,  says:  '*There  can  be  little  doubt  that  the 
effect  of  the  statutes  of  this  State  is  such  as  to 
make  this  Corporation,though  chartered  abroad, 
a  resident  of  this  State,  not  only  for  the  pur- 
poses of  suing  and  beins  sued  by  ordinary  proc- 
ess, or  by  attachment,  out  for  all  the  purposes 
of  ownership  of  personal  property,  and  of  taxa- 
tion, if  the  same  be  actually  situated  within  the 
city  limits." 

This  decision  should  have  been  followed  by 
the  court  below  in  this  case. 

Messrs,  Lewis  &  Bogg,  M,  Blair  and  F.  A. 
I>iek«  for  defendant  in  error: 

The  defendant  is  a  citizen  and  resident  of  the 
State  of  Illinois,  and  actually  resides  within 
that  State,  and  there  holds  and  uses  the  prop- 
erty sought  to  be  subjected  to  taxation. 

The  Wig^ns  Ferry  Company  is  sued,  in  this 
case,  as  a  citizen  of  the  State  of  Illinois. 

Such  a  corporation  actually  and  permanently 
resides  withm  the  State  by  whose  law  it  is 
crcAted. 

See  the  case  of  Ths  Oermama  Fire  Ins.  Co. 
y.  Francis,  (ante,  77),  1870;  R.  B.  Co.  y. 
Letson,  2  How.,  497,  558;  Drawbridge  Co.  y. 
Shepherd,  20  How.,  227,  233  (61  U.  8.,  XV., 
896.  899). 

In  MarshaU  v.  J?.  J?.  Co.,  16  How.,  314, 327, 
Orier,  J.,  for  the  court,  says: 

It  ifl  urged  that  a  corporation  cannot  be  acitizen ; 
but  such  objection  is  a  mere  sophism.  Neces- 
sarily, in  legal  view,  the  corporation  is  a  per- 
son, and  it  and  not  its  members  give  It  local 
habitaUon  and  status  of  citizenship,  in  the  only 

See  11  Wau^  U.  S.,  Book 20. 


state  where  they,  through  it  can  assemble.   P. 
328. 

Bk.  of  Augusta  Y.  Barle,  13  Pet..  588.  says 
of  the  corporation : 

*'It  must  dwell  in  the  place  of  its  creation, 
and  cannot  mij^rate  to  another  sovereignty." 

See,  also,  R.  B.  Co.  v.  WheOer,  1  Black, 
286.  296  (66  U.  S..  XVII.,  130,  133). 

Whenever  a  boat  was  not  running,  or  became 
disabled,  or  was  to  be  repaired,  she  was  within 
the  jurisdiction  and  boundary  of  the  State  of 
Illinois,  there  taken  by  the  defendant's  agents, 
and  there  in  actual  possession  of  the  defendant. 
Under  such  a  state  of  facts,  there  is  no  room 
for  a  constructive  presence  in  St.  Louis,  ox  a 
constructive  possession  of  the  boats  by  the  gen- 
eral or  financial  officers  of  the  Company.  The 
possession  of  the  money  collected  by  the  Com- 
pany for  ferriage  or  freight  in  the  hands  of  its 
tr^urer,  is  not  possession  of  the  boats.  The 
point  of  departure  on  each  trip  of  the  boats  was 
from  the  port  where  she  was  laid  up  and  at  rest, 
and  to  that  port  must  itod  did  each  boat  return, 
and  when  so  returned,  and  not  until  then,  was 
such  trip  at  an  end. 

The  home  port  of  a  vessel  is  that  at  or  near 
which  the  owner,  when  owned  by  one  person, 
usually  resides;  and  this  is  not  changed  by  her 
enrollment  at  another  port,  especially  when  the 
first  named  port  is  not  a  port  of  enrollment.  See 
HiU  V.  The  Golden  Gate,  Newb..  308;  Hags  v. 
Steamship  Co.,  17  How.,  596  (58  U.  S.,  XV.. 
254);  The  General  Smith,  4  Wheat.,  438;  The 
Nestor.  1  Sumn.,  75;  The  Chusan,  2  Story,  456. 
.  In  the  late  case  of  The  Lulu,  1  Abb.  U.  S., 
191.  decided  by  Mr.  Chief  Justice  Chase  in 
1868,  at  Baltimore,  he  recognized  the  same  rule 
of  law,  saying  (p.  193):  '*It  is  clear  that,  under 
the  American  decisions,  Baltimore,  being  in 
another  State  than  that  in  which  the  vessel  was 
owned  and  enrolled,  must  be  regarded  as  a 
foreign  port." 

8  Kent,  133,  in  the  text,  says,  in  speaking  of 
the  liability  of  an  owner  for  repairs:  ''The 
ownership  in  relation  to  this  subject  is  not  de- 
termined by  the  register." 

The  United  States  statutes  on  the  subject  of 
registering  vessels,  also  imply  the  same  mean- 
ing. 

Act  of  Sep.  1, 1789,  1  Stat,  at  L.,  55,  sees.  2, 
4;  Act.  1792,  1  Stat,  at  L.,  287. 

Section  3  says:  "The  port  to  which  suchves- 
sel  shall  belong  at  the  time  of  her  registry, 
which  port  shall  be  deemed  to  be  that  at  or 
nearest  to  which  the  owner,  if  there  be  but  one, 
or,  if  more  than  one,  the  husband  or  acting  and 
managing  owner  of  such  ship,  usually  resides." 

Mr.  Justice  Clifford  says,  in  Blanehard  v. 
The  Martha  Washington,  1  Ciift.,  463-467: 
"Regulations  to  the  same  effect  are  prescribed 
by  the  Act  of  Feb.  18.  1793,  for  enrolling 
and  licensing  ships  or  vessels  to  be  employed  in 
the  coasting  trade  and  fisheries."  1  Stat,  at  L., 
306;  and  this  case  speaks  of  the  collector  of  the 
home  port,  which  by  law  is  defined  to  be  the 

Eort  at  or  nearest  to  which  the  owner,  if  there 
e  but  one,  usually  resides.    1  Stat,  at  L.,  467. 

Mr.  JusHee  Swayne  delivered  the  opinion 
of  the  court: 

This  is  a  writ  of  error  to  the  Circuit  Court  of 
the  United  States  for  the  District  of  MissourL 

The  plidntiff  in  error  instituted  five  suits  in 
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the  St.  Louis  Circuit  Court  for  the  recovery  of 
taxes  alleged  to  be  due  from  the  Ferry  Company 
to  the  City.  Upon  the  petition  of  the  Company 
they  were  removed  into  the  Circuit  Court  of 
the  United  States  for  that  district.  In  that 
court,  by  the  consent  of  the  parties,  the  causes 
were  consolidated  and  thereafter  proceeded  to 
trial  as  one  case.  The  counsel  upon  both  sides 
entered  into  a  written  stipulation  waiving  a 
Jury,  and  the  cause  was  submitted  to  the  court, 
pursuant  to  the  Act  of  Congress  of  March  8d, 
1865.  The  court  found  the  Tacts  specially,  and 
the  finding  is  a  part  of  the  record.  Judgment 
was  ffiven  for  the  defendant.  The  City  excepted 
and  has  brought  the  case  here  for  review. 

The  bill  of  exceptions  was  unnecessary.  The 
facts  havine  been  specially  found  by  the  court, 
they  are  before  us  for  examination  as  if  they 
were  embodied  in  the  special  verdict  of  a  Jury. 
The  question  presented  for  our  consideration, 
as  prescribed  by  the  statute,  is,  whether  they 
are  sufficient  to  support  the  judgment.  The 
bill  of  exceptions  gives  them  no  effect  which 
Uiey  would  not  have  had  without  it.and  raises  no 
question  which  would  not  have  been  as  well 
presented  if  it  had  not  been  taken, 

The  controversy  relates  to  taxes  imposed  by 
the  City  upon  the  ferry- boats  of  the  defendants, 
used  in  convejring  freight  and  passengjers  across 
the  Mississippi  River  between  the  City  of  St. 
Louis  and  the  opposite  Illinois  shore.  The 
Company  was  required  to  pay  a  specific  sum  for 
a  license,  and  a  tax  was  imposed  upon  its  wharf 
boat,  attached  to  the  city  landmg.  Both  were 
duly  paid.  Payment  of  the  taxes  upon  the 
ferry-boats  was  refused,  and  the  several  suits, 
consolidated  into  the  one  before  us,  were  insti- 
tuted by  the  City  to  recover  the  amount  claimed 
to  be  due. 

In  the  Jurisprudence  of  the  United  States  a 
corporation  is  regarded  as  in  effect  a  citizen  of 
the  State  which  created  it.  It  has  no  faculty 
to  emigrate.  It  can  exercise  its  franchises  extra- 
territorially  only  so  far  as  may  be  permitted  by 
the  policy  or  comity  of  other  sovereignties.  By 
the  consent,  express  or  implied,  of  the  local 
government,  it  may  transact  there  any  business 
not  ultra  vires,  and,  "like  a  natural  person, 
may  have  a  special  or  constructive  residence,  so 
as  to  be  charged  with  taxes  and  duties  or  be 
subjected  to  a  special  Jurisdiction."  Olaize  v. 
a.  V.  R.  E.  Co.,1  Slrob.,72;  OromtoeWs  Exr». 
V.  CharUsUm  Ins.  Co,,  2  Rich.,  512.  It  is  for 
the  local  sovereign  to  prescribe  the  terms  and 
conditions  upon  which  its  presence  bv  its  agents 
and  the  conducting  of  its  affairs  snail  be  per- 
mitted Bank  v.  Sarle,  13  Pet.,  588;  Lafayette 
Ins.  Co.  V.  French,  18  How.,  405  [59  U.  S., 
XV.,  4511 

It  has  been  said  that  the  power  of  taxation 
for  the  purposes  of  the  Commonwealth  is  a 
part  of  all  governmental  sovereignty  and  is  in- 
separable from  it.  It  is  for  the  Legislature  to 
decide  what  persons  and  property  shall  be 
reached  by  the  exercise  of  this  function,  and  in 
what  proportions  and  by  what  processes  and 
instrumentalities  taxes  shall  be  assessed  and 
collected.  The  authority  extends  over  all  per- 
sons and  property  within  the  sphere  of  its  ter- 
ritorial jurisdiction.  When  called  into  activity 
there  can  be  no  limit  to  the  degree  of  its  exercise 
except  what  is  found  in  the  wisdom  of  the  law 
making  power  and  the  operation  of  those  con- 
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servative  principles  which  lie  at  the  fbundatioi^ 
of  all  free  government  McCvSaeK  ▼.  Jfd.,  4 
Wheat.,  42a;  Pnm.  Bank  v.  BiOings,  4  Pet, 
568. 

Where  there  is  Jurisdiction  neither  as  to  per- 
son nor  property,  the  imposition  of  a  tax  would 
be  ultra  vires  and  void.  If  the  Legislature  of 
a  State  should  enact  that  the  citizens  or  property 
of  another  State  or  country  should  be  taxed 
in  the  same  manner  as  the  persons  and  property 
within  its  own  limits  and  sublect  to  its  au- 
thority, or  in  any  other  manner  whatsoever,  such 
a  law  would  be  as  much  a  nullity  as  if  in  conflict 
with  the  most  explicit  constitutional  inhibition. 
Jurisdiction  is  as  necessary  to  valid  legislative 
as  to  valid  judicial  action. 

In  the  eye  of  the  law  personal  property,  for 
most  purposes,  has  no  locality.  MobiUa  sequun- 
tur  personam;  immobUia  sUum.  MobiUa  non 
haherU  sequeiam.  In  a  qualified  sense  it  accom- 
panies the  owner  wherever  he  goes,  and  he 
may  deal  with  it  and  dispose  of  it  according 
to  the  law  of  his  domicil.  If  he  die  intestate, 
that  law,  wheresoever  the  property  may  be 
situate,  governs  its  disi)osal,  and  fixes  the  nghts 
and  shares  of  the  several  distributees.  Story, 
Confl.  L.,  sec.  879;  Broom,  Max. ,  501,  502;  In 
re  Ewin,  1  Cromp.  &  J..  156.  But  this  doctrine 
Ib  not  allowed  to  stand  in  the  way  of  the  taxing 
power  in  the  locality  where  the  property  has  its 
actual  sUus,  and  the  requisite  legislative  juris- 
diction exists.  Such  property  is,  undoubtedly, 
liable  to  taxation  there  in  all  respects  as  if  the 

Proprietor  were  a  resident  of  the  same  locality. 
nt.  Ufe  Assur.Co.  Y.Comrs.  of  Taxes,  28  Barb., 
818;  People  v.  Qmrs.fiA  N.  Y.,228;  Story,Confl. 
L^550.    The  personal  property  of  a  resident,. 
af\he  place  of  his  residence,  is  liable  to  taxation, 
although  he  has  no  intention  to  become  domi- 
ciled there.    Finley  v.  Pkila.,  82  Pa.  St,  38K 
Whether  the  peisonal  property  of  a  resident 
of  one  State  situate  in  another  can  be  taxed  in 
the  former,  is  a  question  which  in  this  case  we 
are  not  called  upon  to  decide.  Wilson  v.  Mayor 
ofHr.  r.,  4  E.  D.  Smith,  678;  Hoyt  v.  Oomrs., 
[supra.^ 

Upon  looking  into  the  enactments  under 
which  the  taxes  in  question  were  assessed,  it  is 
obvious  that  their  purpose  was  not  to  tax  the 
property  through  the  proprietor,  but  to  tax  the 
things  themselves  by  reason  of  their  being 
*  'within  the  City. "  The  point  for  us  to  decide, 
therefore,  is,  whether  they  are  covered  by  the 
legal  provisions  under  which  the  taxes  were- 
imposed.  If  the  taxing  officer  acted  without 
authority  the  taxes  were  invalid,  and  the  City 
is  not  entitled  to  recover  in  this  action. 
The  boats  were  enrolled  at  the  City  of  St  Louis, 
but  that  throws  no  light  upon  the  subject  of  our 
inquiry.  The  Act  of  1789,8ec.  2, 1  Stat  at  L. ,  55. 
and  the  Act  of  1792,  sec.  8.  1  Stat  at  L.,  287, 
require. every  vessel  to  be  registered  in  the  dis- 
trict to  which  she  belongs,  and  the  4th  section 
of  the  former  Act,  and  the  8d  section  of  the 
latter,  declares  that  her  home  port  shall  be  that 
at  or  near  which  her  owner  resides.  The  solu- 
tion of  the  question,  where  her  home  port  ia, 
when  it  arises,  depends  wholly  upon  the  locality 
of  her  owner's  residence,  and  not  upon  the 
place  of  her  enrollment  8  Kent,  Com.,  183, 
170;  HiUy,  The  Golden  Gate,  Newb.,  808;  Su^ 
pervor,  Newb.,  181;  Jordan  v.  Toung,  87  Me.,. 
27, 29. 
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The  Company  has  an  office  in  Illinois.  Its 
minor  officers,  sach  as  engineers  and  pilots, 
ll7cd  in  Illinois. where  its  real  estate,  including 
a  warehouse,  was  situated.  The  Company  had 
also  an  offioe  in  St.  Louis.  Its  president  and 
▼ioepresident and  other  principal  officers  lived 
in  the  City,  and  there  the  ordinary  business 
meetings  of  the  directors  were  held,  and  the 
corporate  seal  was  kept.  The  court  found  that 
the  boats,  "  when  not  in  actual  use,  were  laid 
up  by  the  Illinois  shore, and  were  forbidden,  by 
a  general  ordinance  of  the  City  of  St.  Louis 
regulating  ferries  and  ferry-boats,  to  remain  at 
the  St  Louis  wharf  or  landing  longer  than  ten 
mhiutes  at  a  time.'*  A  tax  was  paid  upon  the 
boats  in  UUnois.  Their  relation  to  the  City 
was  merely  that  of  contact  there,  as  one  of  the 
termini  of  their  transit  across  the  river  in  the 
prosecution  of  their  business.  The  time  of -such 
contact  was  limited  by  the  city  ordinance.  ^  Ten 
minutes  was  the  maximum  of  the  stay  they 
were  permitted  to  make  at  any  one  time.  The 
owner  was,  in  the  eye  of  the  law,  a  citizen  of 
that  State,  and  from  the  inherent  law  of  its 
nature  could  not  emigrate  or  become  a  citizen 
elsewhere.  As  the  TOats  were  laid  up  on  the 
Illinois  shore  when  not  in  use,  and  the  pilots 
and  engineers  who  ran  them  lived  there,  that 
locality,  under  the  circumstances,  must  be 
taken  to  be  their  home  port.  Thev  did  not  so 
abide  within  the  City  as  to  become  incorporated 
with  and  form  part  of  its  personal  property. 
Hay%  V.  i\i«J!c  8.  8.  Go.,  17  How.,  5&9  [68 U. 
S..  XV.,  255];  New  Albany  v.  Meekin,  8  Ind., 
481.  Hence  they  were  beyond  the  jurisdiction 
of  the  authorities  by  which  the  taxes  were  as- 
sessed, and  the  validity  of  the  taxes  cannot  be 
maintained.  R.  JR.  Go.  v.  Jackson,  7  Wall.,  262 
[74  U.  S.,  XIX..  88].  In  our  opinion,  the 
facta  found  are  sufficient  to  support  the  judg- 
ment. 

It  has  been  insisted  ably  and  learnedly  by  the 
counsel  for  the  defendant  in  error,  that  the 
taxes  in  question  are  taxes  upon  the  tonnage  of 
vessels  ensaged  in  inter-state  commerce,  and 
are  prohibited  by  the  Constitution  of  the  United 
States.  No  argument  as  to  this  aspect  of  the 
case  has  been  submitted  by  the  counsel  upon 
the  other  side.  We  have  not  found  it  Qeces- 
sary  to  consider  the  subject,  and  we  express  no 
opinion  upon  it. 

Thejudffment  of  the  GircuU  Gourt  w  affirmed. 

Cited— lOO  U.  8n  487 ;  84  Am.  Bep.,  211  (04  III.,  VX). 
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SETH  HOWELL. 

(See  B.  C,  11  Wall.,  432-437.) 

Indidmsntforpaseinff  counterfeit  Treasury  notes 
— Gonstruction  of  Act. 

The  words  '^falae,  forflred  and  counterfeit,"  in  the 
Sth  section  of  the  Act  of  Feb.  25, 18(EB,  imply,  when 
applied  to  a  Treasury  note,  that  it  purports  to  be 
such  a  valid  instrument,  but  ia  not  grenuine  or 
valid. 

Said  0th  section  is  not  void  for  repuf  oaocy. 

Under  said  section,  one  can  be  legiuly  convicted 
for  passing  a  forged  or  counterfeit  note,  purport- 
ing to  be  a  United  States  Treasury  note  issued 
under  authority  of  said  Act. 

See  il  Wall. 


[No.  219.] 
Submitted  Apr.  5,  1871.    Decided  May  1, 1871. 

ON  a  certificate  of  division  in  opinion  be- 
tween the  judges  of  the  Circuit  Court  of 
the  United  States  for  the  District  of  California. 

The  history  and  facts  of  the  case  are  stated 
by  the  court. 

The  questions  certified  to  this  court  were  as 
follows: 

First.  Whether  the  second  count  in  said  in- 
dictment, in  manner  and  form  as  therein  stated, 
is  in  itself  repugnant. 

Second.  Whether  the  6th  section  of  the  said 
Act  of  Congress,  entitled  '*  An  Act  to  Authorize 
the  Issue  of  United  Slates  Notes,  and  for  the 
Redemption  or  Funding  Thereof,  and  for  Fund- 
ing the  Floating  Debt  of  the  United  States," 
approved  Feb.  25,  1862.  is  repugnant;  and 
whether  any  person  could,  under  said  Act,  be 
legally  convicted  of  and  punished  for  any  of- 
fense whatever,  other  than  that  of  altering,  and 
causing  and  procuring  to  be  altered,  and  will- 
ingly aiding  and  asssisting  in  altering  a  note, 
bond,  coupon,  or  other  security  issu^  under 
authority  of  said  Act. 

Third.  Whether  the  4th  para^i^ph  or  clause 
of  said  6th  section  of  the  Act  aforesaid,  which 
is  in  the  words  following,  to  wit:  "  Or  shall 
pass,  utter,  publish  or  sell,  or  attempt  to  pass, 
utter,  publish  or  sell,  or  bring  into  the  United 
States  from  any  foreign  place  with  intent 
to  pass,  utter,  pubUsh  or  sell,  or  shall  have 
or  keep  in  possession  or  conceal,  with  intent  to 
utter,  publish  or  sell,  any  such  false,  forged, 
counterfeited  or  altered  note,  bond,  coupon,  or 
other  security  with  intent  to  defraud,  etc.,  is 
repugnant. 

Fourth.  Whether  the  defendant  could,  un- 
der said  4th  paragraph  or  clause  of  said  section, 
be  legally  convicted  of  and  punished  for  utter- 
ing or  passing  a  for^  or  counterfeit  note, 
purporting  to  be  a  United  States  Treasury  note, 
issued  under  authority  of  said  Act. 

Fifth.  Whether  the  defendant  could,  under 
said  4th  paragraph  or  clause  of  said  6th  section 
be  legally  convicted  of  and  punished  for  any 
offense  whatever,  other  than  passing,  uttering 
publishing  or  selling,  etc.,  an  "altered  note, 
bond,  coupon  or  other  security,"  etc. 

Mr.  B.tH/^riatow,  SolicUorQen.,  for 
plaintiff: 

Forgery  is  defined  to  be,  "  the  false  making 
of  an  instrument,  which  purports,  on  the  face 
of  it,  to  be  good  and  valid  for  the  purposes  for 
which  it  was  created,  with  a  design  to  defraud 
any  person  or  persons." 

Jones  &  Palmes  case,  1  Leach  (C.  C.)  866. 

According  to  this  definition,  the  phrase  **  If 
any  person  shall  forge  a  note  issued  under  au- 
thority of  this  Act, '  may  with  propriety  be 
read  "If  any  person  shall  falsely  make  a  note 
which  purports,  on  its  face,  to  be  a  note  issued 
under  authority  of  this  Act."        7"^^-*     "t^ 

Starkie,  in  his  Crim.  Prac.,  118,  says:  "Many 
statutes  describing  the  offense  of  forgery  use  the 
word  "one,"  and  if  any  person  shall  forge  any 
will,  or  bond  (22  Geo.  II. ,  chap.  215),  or  writing 
obligatoiy,"  etc.;  and,  Uierefore,  it  may  m 
averred  in  the  indictment  that  the  defendant 
forged  the  will  {Bex  v.  BircK  Leach,  79  East 
P.  C.,  980),  bond,  or  writing  obligatory." 

DunneVs  case.  East  (P.  C.)  98d. 
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This  form  of  expression  issanctiooed  by  long 
usage.  It  is  employed  in  the  following,  among 
other  enactments: 

Act  of  Mar.  2,  1803,  sec.  1,  in  referenre  to 
uttering  or  publishing  '*Any  false  sea-letter, 
Mediterranean  passport,  or  certificate  of  regis- 
try." 

2  Stat,  at  L.,  209. 

Act  of  Mar.  8,  1813,  sec.  18.  as  to  falsely 
making,  forging  or  counterfeiting  "Any  certifi- 
cate or  evidence  of  citizenship,"  etc. 

2  Stat,  at  L.,  811. 

Act  of  Mar.  8,  1828,  sec.  1,  in  regard  to 
falsely  maldng,  forging  or  counterfeiting  '*Any 
deed,  power  of  attorney,  order,  certificate,  re- 
ceipt,' etc. 

8  Stat,  at  L.,  771. 

Act  of  Feb.  5,  1859.  sec.  1,  respecting  the 
forgery  of  "  Any  military  bounty  land-warrant 
or  military  bounty  land- warrant  certificate," 

etc. 

11  Stat,  at  L.,  881. 

Also,  in  11  Geo.  IV.,  andl  William  IV.,  ch. 
66.  sec.  8,  as  to  the  forgeiy  of  "Any  exchequer 
bill,"  or  **any  note  or  bill  of  exchange  of  the 
Bank  of  England,"  or  "any  will,  testament, 
codicil,"  etc. 

And  in  an  Act  of  Massachusetts,  passed  in 
1804,  the  phraseology  is  similar  to  that  used  in 
the  statute  under  consideration;  it  there  being 
made  an  offense  to  falselv  make,  forge  or  coun- 
terfeit any  note,  certificate  or  other  bill  of 
credit,  issued  by  the  Treasurer  of  this  (Com- 
monwealth." etc.  This  phraseology  was  re- 
tained in  the  Revised  Statutes  of  that  State,  of 
18i36,  p.  789,  and  also  in  the  General  Statutes  of 
1860.  p.  808. 

See.  in  support  of  this  argument,  the  case  of 
Bex  V.  JB^cA.  1  Leach  (C.C).  79;  2  East  (P.  C), 
980,  2  W.  Bl.,  790;  also  State  v.  Gardner,  1 
Ired    27 

Mr.  Daniel  T.  BuXlvcan  and  Seth  Howell, 
in  person,  for  defendant: 

First.  The  indictment  is  repugnant  and  in- 
consistent in  itself. 

It  charges  that  the  United  States  note  which 
the  defendant  is  alleged  to  have  passed,  uttered, 
published  and  sold,  was  a  false,  forged  and 
counterfeited  note;  and  yet  that  it  was  issued 
under  the  authority  of  an  Act  of  Congress  of 
the  United  States,  to  wit:  the  Act  of  Feb.  25, 
1862.     12  Stat,  at  L.,  847. 

Bex  V.  Jukea,  8  T.  R.,  542;  Comm&nweaUh  v. 
Bean,  11  Cush.,  414. 

Second.  The  statute  under  which  the  indict 
ment  is  framed,  or  at  least  so  much  thereof  as 
relates  to  the  charge  of  "passing,  uttering,  pub- 
lishing and  selling,"  the  note  in  question,  is  re- 
pugnant and  void. 

U.  8.  V.  Cantril,  4  Cranch.  167,  and  case 
there  cited;  see,  also,  U.  S,  v.  Sheldon,  2 
Wheat..  119;  The  MhUerprise,  1  Paine,  82,  etc. 

The  indictment  in  CantriTs  case  was  framed 
upon  the  statute  in  all  material  respects  like  the 
Statute  of  Feb.  25,  1862,  under  which  Howell 
is  indicted.  Defendant  Gantril  was  indicted 
under  Act  of  Congress  of  June  27, 1798  (1  Stat, 
at  L.,  578)  for  uttering,  passing,  etc.,  a  $10 
note,  purporting  to  be  a  note  issued  by  order 
of  the  president,  etc.,  of  the  bank.  The  words 
"purporting  to  be"  were  not  in  the  statute,  nor 
were  there  any  words  such  as  are  usually  found 
in  statutes  oi  this  character;  as,  for  instance, 
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"in  the  similitude  of,"  "in  imitation  of."  or 
others  pointing  against  the  disposing  and  put- 
ting off  of  notes  which  have  not  wen  issued 
by  competent  authority.  The  counsel  for  Gan- 
tril made  the  objection  which  is  taken  here,  that 
the  statute  was  fatally  defective  in  not  contain- 
ing these  or  similar  words,  and  the  whole  court, 
through  Marshall,  Ch.  J.,  adjudgod  the  objec- 
tion to  the  statute  to  be  well  taken,  and  for 
that  reason  ordered  that  the  judgment  be  ar- 
rested. 

Mr.  Jtutiee  Miller  delivered  the  opinion  of 
the  court : 

The  defendant  stands  indicted  in  the  Circuit 
Court  of  the  United  States  for  California,  under 
section  6  of  the  Act  of  July  25,  1862  (12  Stat, 
at  L..  847),  for  passing  counterfeit  Treasury 
notes. 

The  judges  of  that  circuit  have  certified  to 
this  court  five  questions  arising  on  the  in(]Uct- 
ment.  The  first  question  is,  whether  the  second 
count  of  the  indictment  is  bad  as  being  in  itself 
repugnant,  and  the  four  other  questions  relate 
to  a  similar  repugnancy  in  the  statute  under 
which  the  indictment  is  framed.  As  the  count 
to  which  the  first  question  refers  pursues  the 
language  of  the  statute,  all  the  questions  resolve 
themselves  into  the  single  one  of  whether  the 
Act,  so  far  as  it  relates  to  altering  and  publish- 
ing forged  or  counterfeit  notes  of  the  United 
States,  is  itself  void  for  repugnancy. 

The  entire  section  reads  thus: 

"  That  if  any  person  or  persons  shall  falsely 
make,  forge,  counterfeit  or  alter,  or  cause  or 
procure  to  be  falsely  made,  forged,  counter- 
feited or  altered,  or  shall  willingly  aid  or  assist 
in  falsely  making,  forging,  counterfeiting  or 
altering  any  note,  bond,  coupon  or  other  se- 
curity issued  under  the  authority  of  this  Act,  or 
heretofore  issued  under  Acts  to  authorize  the 
issue  of  Treasury  notes  or  bonds;  or  shall  pass, 
utter,  publish  or  sell,  or  attempt  to  pass,  utter, 
publish  or  sell,  or  bring  into  the  United  States 
from  any  foreign  place,  with  intent  to  pass. 
utter,  publish  or  sell,  any  such  false,  forged, 
counterfeited  or  altered  note,  bond,  coupon  or 
other  security,  with  intent  to  defraud  any  body 
corporate  or  politic,  or  any  other  person  or  per- 
sons whatsoever,  every  person  so  offending 
shall  be  deemed  guilty  of  felony,  and  shall,  on 
conviction  thereof,  be  punished  by  fine  not  ex- 
ceeding $5,000.  and  by  imprisonment  and  con- 
finement to  hard  labor  not  exceeding  fifteen 
years,  according  to  the  aggravation  of  the  of- 
fense." 

The  objection  is.  that  if  the  note  which  the 
party  is  charged  with  passinff  was,  in  the  Ian- 
pruage  of  the  statute,  "  issueaunder  the  author- 
ity of  this  Act,  or  heretofore  issued  under  Acts 
to  authorize  the  issue  ofTreasury  notes  or  bonds, " 
it  must  necessarilv  be  a  valid  or  genuine  note. 
and  if  it  was  not  issued  under  the  authority  of 
some  of  these  Acts,  the  passing  of  the  note  is  not 
made  an  offense  bv  the  law. 

There  is  some  degree  of  plausibilitv  in  this 
hypercriticism  at  first  blush,  which,  if  it  were 
sound,  would  make  the  Act  void  for  want  of 
any  meaning,  a  result  wliich  one  of  the  first 
canons  of  construction  leaches  us  to  avoid  if  pos  - 
sible,  and  wliich  is  at  war  with  the  common 
sense  which  assures  us  that  the  purpose  of  the 
Act  was  to  punish  the  makinir  of  counterfeits  of 
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the  notes  and  bonds  described  in  the  statute? 
Nor  is  the  criticism  philological ly  Just.  The  of- 
fense is  described  as  the  passing  of  false,  forged 
or  counterfeited  notes  or  bonds  issued  under  tlie 
authority  of  the  statute.  We  are  to  give  due 
weight  to  all  the  words  employed  in  d^ribing 
the  instrument,  and  cannot  reject  the  words 
'*  false."  ••forced  "and  "  counterfeited"  if  it 
is  possible  to  adopt  any  reasonable  construction 
which  will  permit  them  to  stand.  This  is  done 
by  mentally  supplying  the  ellipsis  which  is  in 
general  use  in  conversation  or  in  writing  in 
similar  cases.  We  speak,  for  instance,  of  *'nilse 
diamonds."  According  to  the  criticism  we  are 
considering  this  phrase  has  no  meaning,  because 
if  the  stones  spoken  of  are  diamonds  they  can- 
not be  false,  and  if  they  are  false  they  cannot  be 
diamonds.  But  anyone  understands  the  mean- 
ing to  be  false  stones  which  purport  to  be  dia- 
monds, or  false  similitude  of  aiamonds.  So 
we  speak  of  a  bank- note.  Now.  if  the  paper 
spoken  of  is  a  for^ry  it  is  not  a  bank  note,  which 
means  an  obligation  of  some  bank  to  pay  money. 
But  here  also  the  mind  supplies  the  ellipsis 
which  good  usage  allows,  and  understands  that 
what  is  meant  is  a  forged  paper  in  the  similitude 
of  a  bank-note,  or  which  on  its  face  appears  to 
be  such  a  note.  And  in  a  similar  manner  we 
speak  of  a  forged  will.  If  the  argument  of  de- 
fendant's counsel  is  sound  there  can  be  no  such 
thing  as  a  forged  will,  receipt,  note  or  bond, 
because  if  forged  they  are  void  and,  therefore, 
not  notes,  wills,  bonds,  etc.  In  fact  the  phrase 
••  void  will "  or  "  void  note,"  is,  according  to 
this  argument,  a  solecism,  because  the  instru- 
ment cannot  be  at  once  the  will  or  note  of  the 
party,  and  be  void.  * 

The  use  of  the  words  "false,  forged  and  coun- 
terfeit," in  the  statute,  imply,  therefore,  when 
applied  to  any  of  the  obligations  of  govern- 
ment mentioned,  that  it  purports  to  be  such  an 
instrument,  but  is  not  genuine  or  valid.  And 
so  are  the  authorities.  See,  2  Russell,  Crimes, 
801;  East,  Pleas,  Crown.  950. 

It  is  conceded,  that  if  the  statute  had,  in  de- 
scribing the  offenses,  called  the  instrument  ut- 
tered a  note,  purporting  to  be  issued  under  the 
authority  of  the  statute,  the  difficulty  would 
have  been  removed.  In  the  case  of  Hex  v.  Birehf 
2  Blast.  P.  C. ,  980,  the  indictment  charged  them 
**  with  publishing  as  true,  a  false,  forged  and 
counterfeited  paper  writing,  purporting  to  be 
the  last  will  of  Sir  Andrew  Chadwick. "  It  was 
objected  tliat  the  indictment  was  bad,  because 
'*  it  should  have  been  said  that  they  foreed  a 
certain  will,"  which  was  the  language  of  the 
statute,  and  not  a  paper  writing  purporting  to  be 
a  will.  * '  But, "  savs  Mr.  East,  who  in  his  Pleas 
of  the  Crown,  950.  makes  a  full  report  of  the 
case,  *'  a  variety  of  precedents  were  found,  so 
that  the  Judges  held  it  to  be  good."  But  it  is 
apparent,  from  the  exception  taken,  and  from 
the  language  of  East  and  of  Russell,  that  the 
usual  mode  of  charging  the  offense  was  to  say 
that  Ihe  prisoner  had  forged  the  will  or  other 
paper,  and  that  either  form  is  good. 

Ths  case  of  U.  8.  v.  Cantrit,  4  Cranch,  167, 
is  relied  on  as  holding  an  opposite  doctrine  to 
that  we  have  here  presented.  That  case  was 
submitted  without  argument,  and  the  report 
says  that  the  opinion  of  the  court  was  that  the 
Judgment  shotud  be  arrested  for  the  reasons  as- 
signed in  the  record.    These  reasons  are  that 
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the  indictment  was  repugnant,  because  it 
charged  the  prisoners  with  having  published  as 
true  **  a  certain  false,  forged  and  counterfeited 

g&per.  purporting  to  be  a  bank-bill  of  the  United 
tates  for  ten  dollars,  signed  by  Thomas  Wil- 
ling, president,  and  G.  Simpson,  cashier."  And 
beoiuse  the  statute  relating  to  the  charge  set 
forth  in  the  indictment  is  inconsistent,  repug- 
nant, and  void.  In  this  statement,  the  words 
"signed"and  "purporting"  are  italicized, and  the 
court  may  have  held  the  indictment  bad  because 
the  former  word  was  used,  thussustainingthe  ob- 
jection made  in  Bex  v.  Birch.  Or  it  may  have 
held  that  the  language  of  the  indictment 
amounted  to  an  averment,  that  the  bill  charged 
to  be  forced  was  sinied  in  fact  bv  the  president 
and  cashier  of  the  bank,  in  which  case  it  could 
not  have  been  a  forgery.  Or  it  may  possibly 
have  thought  that  under  the  peculiar  language 
of  that  statute,  which  differs  materially  from 
the  one  under  consideration,  they  were  bound 
to  hold  it  void  for  repugnancy.  However  that 
may  be,  we  do  not  consider  the  case,  as  it  is  re- 
ported, an  authority  for  holding  the  statute  void 
which  we  are  called  on  to  construe. 

To  the  first  and  third  quettions,  and  the  first 
branch  of  the  second,  toe  answer,  No. 

To  thefourth  and  fifth,  and  the  second  branch 
of  (he  second,  toeanstoer.  Yes, 
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THE  HOME    INSURANCE    COMPANY, 

Plff.  in  Err., 
«. 

CHARLES  WEIDE  bt  al. 

(See  S.  C,  11  Wall.,  488-442.) 

Evidence  to  establish  a  fact  must  go  to  the  Jury — 
evidence  of  amount  of  loss  in  action  against  in- 
surance company. 

If  evidence  offered  on  a  trial  oonduoee  in  any 
reasonable  deirree  to  establish  the  probability  or 
improbability  of  the  fact  in  oontroversyi  it  should 
go  to  the  Jury. 

Testimony  of  a  class  of  merchants  of  a  plaoe,as  to 
the  uniform  relation  between  the  stock  on  hand 
and  the  annual  sales  in  their  business,  is  proper,on 
the  question  of  the  amount  of  loss  by  fire  to  a  stock 
of  similar  groods*  in  an  action  to  recover  the  insur- 
ance. 

[No.  185.] 

Argued  Apr.  6,  1871.       Decided  May.  1,  1871. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Minnesota. 

Suit  was  brought  in  this  case  in  the  District 
Court  of  Ramsey  County,  Minnesota,  by  the 
defendants  in  error,  to  recover  insurance  upon 
certain  goods  lost  by  fire.  Upon  the  petition 
of  the  defendant,  the  case  was  removed  to  the 
United  States  Circuit  Court,  by  which  judg- 
ment was  given  for  the  plaintins;  whereupon 
the  defendant  sued  out  this  writ  of  error. 

The  case  is  fully  stated  by  the  court. 

Messrs.  Morris  Lamprey  and  E.  A.  Storrs* 
for  plaintiff  in  error: 

The  courts  have  said  that  "Evidence,  to  be 
admissible,  need  not  afford  full  proof  of  the 
fact  which  it  is  offered  to  establish,  but  it  is  suf- 
ficient if  it  conduces  in  any  reasonable  degree 
to  prove  that  fact. "  Bdden  v.  Lamb,  17  Conn. , 
441. 
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AgdD :  '  'Where  there  is  a  spark  of  evidence 
of  a  fact,  it  ought  not  to  be  excluded  from  the 
jury."    mtttDOier  v.  Stout,  16  Pa.,  22. 

Again:  * 'Testimony  cannot  be  excluded  as 
IrreleYant  which  would  have  a  tendency,  how- 
ever remote,  to  establish  the  probability  or  im- 
probability of  the  fact  in  controversy.  TruU 
V.  IVue,  83  Me,.  867. 

The  general  rule  is  clearly  laid  down  by  Mr. 
Starlde,  in  his  work  on  evidence,  sec.  18. 
"Presumptions  are  founded  upon  the  course  of 
trade,  the  course  of  the  past,  the  customs  of  a 
Xwrticular  trade  or  of  a  particular  class  of  peo- 
ple, and  even  the  course  of  conducting  business 
in  the  concerns  of  a  private  individual,  to  prove 
a  particular  act  done  in  the  usual  routine  of 
business." 

MesfTB.  W.  H.  PeekhanA  and  L.  AUis,  for 
defendants  in  error: 

The  testimony  of  each  witness  on  the  subject 
must,  from  necessity,  be  based  mainly  on  hear- 
say;  for  though  each  might  be  able  to  state  from 
personal  knowledge  how  the  fact  was  as  to  his 
own  business, 'he  could  not  state  how  it  was 
with  respect  to  the  business  and  transactions  of 
other  houses  throughout  the  period  designated, 
except  by  conjecture  or  from  what  had  been 
told  him  oy  others  supposed  to  have  knowledge 
of  such  business  and  transactions. 

If  any  witness  could  possibly  give  such  testi- 
mony from  persona]  knowledge,  still  it  would 
be  too  remote  and  speculative  to  furnish  any 
rdiable  indication  of  how  much  defendants  in 
error  had  on  hand  at  the  time  of  the  fire.  Im. 
Co,  V.  PhilUp,  18  Wend.,  81. 

Mr,  Justice  DaTis  delivered  the  opinion  of 
the  court: 

On  the  24th  day  of  October,  1866,  the  Home 
Insurance  Company  insured  for  a  period  of  one 
year  against  loss  or  damage  by  tire,  the  stock  of 

frocenes  and  other  merchanaise  owned  by  the 
ef  endants  in  error,  and  which  were  contained 
in  the  store  occupied  by  them  in  the  Citv  of  St. 
Paul.  On  the  22d  day  of  February,  lg(B7,  the 
store  and  its  contents  were  destroyed  by  fire, 
and  this  suit  is  brought  to  recover  the  damages 
occasioned  by  the  burning  of  the  stock  of 
goods.  At  the  trial,  the  main  question  in  issue 
was  the  extent  of  the  loss.  As  the  books  were 
mostly  destroyed,  and  the  defendant  had  intro- 
duced evidence  tending  to  show  that  those 
which  were  not  burned  were  unreliable,  and 
afforded  no  data  from  which  the  value  of  the 
goods  on  hand  at  the  date  of  the  Are  could  be 
ascertained,  or  the  extent  of  loss  determined, 
Uie  case  rested  chiefly  on  the  testimony  of  the 
plaintiffs.  They  swore  that  their  sales,  during 
the  year  preceding  the  Are,  were  about  $120,000, 
and  that  the  goocus  on  hand  at  the  time  of  the 
fire  were  worth,  at  their  cost  value,  $65,000. 

The  defendant  insisted,  on  the  basis  of  the 
sale,  that  the  loss  was  greatlv  overstated,  and 
as  one  means  of  proving  it,  onered  to  show  by 
witnesses  in  St.  Paul,  engaged  in  the  same  busi- 
ness with  the  plaintiffs,  and  whose  annual  sales 
were  equally  as  large,  that  grocery  merchants 
in  that  city  for  the  past  six  years  have  not  car- 
ried nor  had  on  hand  at  any  time,  more  than  one 
fifth  of  their  annual  aggregate  sales,  and  that 
this  was  the  case  on  the  day  the  fire  occurred. 
In  other  words,  they  wish  to  show  by  the  gen- 
eral course  of  trade  in  that  branch  of  business 
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in  St.  Paul,  that  the  plaintiffs'  loss  could  not 
have  exceeded  $24,000,  if  their  sales  during  the 
year  amounted  to  only  $120,000. 

The  court  refused  to  allow  the  evidence  to  go 
to  tlie  jury,  and  the  correctness  of  this  ruling 
presents  the  only  point  in  the  case  which  it  is 
necessary  to  considier. 

Although  we  agree  with  Lord  EUenborough, 
"that  the  rules  of  evidence  must  expand  ac- 
cording to  the  exigencies  of  society"  (Pritt  v. 
Fairclough,  8  Camp.,  806),  yet  it  is  not  neces- 
sary to  introduce  any  innovation  upon  these 
rules  in  order  to  hold  that  this  evidence  should 
have  been  admitted.  It  is  true  there  are  no  re- 
ported cases  on  the  subject,  but  on  principle  its 
admissibility  can  be  sustained. 

It  is  well  settled  that  if  the  evidence  offered 
conduces  in  any  reasonable  degree  to  establish 
the  probabitity  or  improbability  of  the  fact  in 
controversy,  it  should  go  to  the  jury.  It  would 
be  a  narrow  rule  and  not  conducive  to  the  ends 
of  justice,  to  exclude  it  on  the  ground  that  it 
did  not  afford  full  proof  of  the  non-existence  of 
the  disputed  fact.  Besides,  presumptive  evi- 
dence proceeds  on  the  theory  that  the  jury  can 
infer  the  existence  of  a  fact  from  another  fact 
that  is  proved,  and  most  usually  accompanies 
it.  Hart  v.  Newland,  8  Hawks,  122.  Manv  of 
the  affairs  of  human  life  are  determined  in 
courts  of  justice  in  this  way,  and  experience  has 
proved  that  juries,  under  the  direction  of  a 
wise  judge,  do  not  often  err  in  the  reasoning 
whicn  leads  them  to  a  proper  conclusion  on 
such  evidence.  And  if  they  should  happen  to 
reach  a  wrong  conclusion,  the  court  has  in  its 
own  hands  the  mode  and  measure  of  redress. 
In  the  nature  of  things,  the  officers  of  the  In- 
surance Company  were  unable,  by  any  direct 
proof,  to  contradict  the  testimony  of  the  plaint- 
iffs as  to  the  value  of  the  goods  destroyed.  If 
the  loss  were  an  honest  one,  it  was  their  duty  to 
pay  it;  but  if  thev  had  good  reason  to  believe  it 
to  be  exaggerated,  it  was  equally  their  duty  to 
refuse  to  pay  it.  As  they  had  no  direct  evi- 
dence to  produce,  bearing  on  the  subject,  they 
offered  to  prove  a  fact  which,  uncontradicted 
and  unexplained,  '^ould  lead  the  jury  to  the 
conclusion  that  the  plaintiffs  had  overvalued 
the  property  destroyed  by  fire.  It  was  neither 
opinion  nor  hearsay  which  they  tendered  to  the 
court,  nor  was  it  a  usage  of  trade  they  wanted 
to  prove;  but  a  matter  of  fact  concerning  the 
business  in  which  the  plaintiffs  had  been  em> 
ployed,  which  would  render  it  extremely  im- 
probable that  they  had  sustained  the  loss  the^ 
claimed  to  have  suffered.  The  plaintiffs  testi- 
fied when  the  fire  occurred,  the  stock  in  their 
store  was  worth  over  $60,000,  and  yet  their 
sales  during  the  year  were  only  double  that 
amount.  The  defendants  said  this  could  not 
be  so,  because  the  merchants  of  St.  Paul, 
engaged  in  a  like  business  and  to  the  same 
extent,  did  not  at  that  time,  nor  at  any  other 
time  during  the  preceding  six  years,  have  on 
hand  on  the  average  more  than  one  fifth  of  their 
annual  aggregate  sales. 

If  this  state  of  case  could  be  proved  by  the 
united  testimony  of  this  class  of  merchants,  it 
would  establish  a  fact  connected  with  this  kind 
of  business,  to  wit:  the  uniform  relation  be- 
tween the  stock  on  hand  and  the  annual  sales, 
from  which  the  existence  of  another  fact  could 
be  reasonably  inferred,  which  is,  that  the  busi- 
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neBB  of  the  plaintiffB  rested  on  the  same  basis 
•and  was  eoverned  by  the  same  rule  of  uni- 
formity. Indeed,  so  strong  would  be  this  in- 
ference, that  in  the  absence  of  any  attempt  to 
•explain  or  contradict  the  evidence,  the  jury 
would  be  justified  in  adopting;  the  conclusion 
which  it  tended  to  prove.  A  presumption  is  an 
inference  as  to  the  existence  of  a  fact  not  actu- 
ally known,  arising  from  its  usual  connection 
with  another  which  is  known,  and  on  this  prin- 
ciple the  jury  should  have  been  allowed  to  con- 
sider this  evidence. 

As  this  case  will  have  to  go  back  for  a  new 
trial,  and  as  the  point  was  raised  in  the  court 
below,  it  may  be  proper  to  observe  that  no  wit- 
ness can  be  asked  what  the  course  of  trade  is.  in 
reference  to  this  particular  business.  This 
would  be  either  opinion  or  hearsay.  He  can 
•only  be  allowed  to  tell  his  personal  experience 
on  the  subject  about  which  he  is  called  to 
testify.  It  is  only  through  the  aggregated  test!- 
jDony  of  all  the  witnesses  that  the  fact  can  be 
proved,  which  so  connects  itself  with  the  plaint- 
Ufa'  business  as  to  require  from  him  an  answer. 

The  judgment  of  t?ie  circuit  court  is  reversed, 
^nd  a  venire  de  novo  awarded. 

ated— a  Wis.,  328 ;  13  Am.  Rep.,  416  (36  N.  J.,  29). 


THE  GALVESTON,  HOUSTON  AND 
HENDERSON   RAILROAD  COMPANY 

XT  AL.,  Appt, 

N.  A.  COWDREY  et  al. 

(See  8.  Cm  U  Wall.,  450-483.) 

Jiartgage  by  raH/road  company,  when  authorised 
— mortgage  of  Texas  company  fjalid,  though 
meeting  of  directors  which  authorized  it  was 
hdd  in  New  York  C^y— bona  fide  ?u>lder  for 
wUue,  who  is^-part  of  bond  holders  may  sue  for 
atl — mortgage  of  rauroad  to  be  buiU  and  its 
rolling  etock,  valid — seller  of  iron  to  railroad 
acquires  no  Hen  prior  to  such  mortgage — mort- 
gagee, when  entitled  to  income  of  road, 

*1.  Btma  )lde  holders  of  railroad  bonds,  executed 
In  due  form  and  by  the  proper  officers,  can  not  be 
prejudiced  by  the  fact  that  the  mortara^  viven  to 
•secure  the  same  was  executed  out  of  the  State,  or 
by  virtue  of  a  resolution  of  its  directors,  at  a  meet> 
ing  held  out  of  the  State.  The  company  and  its 
privies  are  bound  thereby. 

2.  One  who  purchases  railroad  bonds  in  open 
market*  supposiDsr  them  to  be  valid,  and  havingr  no 
notice  to  the  contrary,  will  be  deemed  a  bona  fide 
bolder. 

8.  Where  the  trustees  of  a  railroad  mortgaffe  or 
-^eed  of  trust  are  dead,  a  bill  of  foreclosure  and  sale 
may  be  filed  against  the  company  by  one  or  more 
of  the  bond  holders  on  behalf  of  themselves,  and 
All  other  bond  holders  secured  by  the  same  mort- 
g»gei  or  If  there  be  several  successive  mort«raires, 
the  trustees  of  which  are  dead,and  the  complaToants 
hold  bonds  secured  by  each  mortgage,  the  bill  may 
be  filed  on  behalf  of  ttiemselves  andall  of  the  bond 
holders  under  each  mortfirase. 

4.  In  such  case  no  injustice  could  be  done,  be- 
•cauae  any  bond  holder  not  made  a  party  would 

*  Head  notes  by  Mr.  Juttiee  Bradlbt. 

Som.—When  parties  are  numerous^  part  may 
maintain  a  bUl  in  equity  for  the  benefit  of  aU.  See 
wtie  to  Smith  v.  Swormstedt,  57  IT.  S.  (16  How.), 
288;  and  note  to  Bacon  v.  Bobertson,  GO  IT.  S.,  XV., 
-199. 
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have  a  right  to  intervene  and  contest  the  priority 
of  a  mortgage  earlier  in  date  than  that  by  which  his 
bonds  are  secured ;  or  the  validity  of  bonds  held  by 
any  other  bond  holder. 

A  railroad  company  of  Texas  made  four  succes- 
sive mortgages  in  1853, 1855. 1857  and  1859,  and  is- 
sued bonds  under  each.  The  road  and  its  append- 
ages were  sold  under  Judgment  in  1860.  The  pur- 
chasers operated  the  road  until  1867,  and  realized 
large  receipts  therefrom.  In  1857,  after  the  making 
of  the  first  three  mortgages,  the  Legislature  passed 
a  law  subjecting  the  road  and  chartered  rights  of 
all  railroad  companies  to  sale  for  their  debts,  either 
under  mortgages,  deeds  of  trust  or  Judgments. 

Held,  First.  That  this  law  inured  to  the  benefit  of 
the  first  three  mortgages,  as  well  as  to  that  made, 
and  as  to  the  Judgment  recovered,  after  its  enact- 
ment, and  in  the  order  of  priority  due  to  each. 

Second.  That  the  sale  under  the  Judgment  did 
not  disturb  the  priority  of  the  mortgages. 

Third.  That  although  the  first  three  mortgages 
covered  ana  conveyed  the  tolls  and  profits,  yet  the 
purchasers  under  the  Judgment  were  not  account- 
able for  the  tolls  and  income  received  by  them  from 
the  road,  before  they  were  notified  to  pay  them 
over  to  the  bond  holders. 

Fourth.  That,  although  part  of  the  road  was  en- 
tirely built  by  the  money  raised  on  the  fourth  mort- 
gage, vet  that  fact  did  not  give  it  priority  over  the 
first  three  mortgages,  even  on  that  portion  of 
the  road ;  provided  it  was  a  part  of  the  chartered 
right. 

Fifth.  A  railroad  mortgage  as  against  the  com- 
pany and  its  privies,  although  given  before  the  road 
was  built,  attaches  itself  thereto,  as  fast  as  it  is 
built,  and  to  all  property  covered  by  its  terms,  as 
fast  as  it  comes  into  existence  as  property  of  the 
company. 

Sixth.  A  principle  applicable  to  maritime  cases, 
which  gives  priority  of  lien  to  the  last  creditor  fur- 
nishing supplies  and  repairs  for  the  conservation  of 
the  ship  or  voyage,  does  not  apply  to  railroads.  As 
to  them,  the  common  law  rule  prevails :  Qui  prior 
eet  in  tempore,  potior  eat  in  jure.  Mechanics  lien 
laws  have  not  been  extended  to  railroads  in  Texas. 

[No.  119.] 
Artmed  Mar.  XS.  1871.     Decided  May.  i.  1871. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Eastern  District  of  Texas. 

The  bill  in  this  case  was  filed  in  the  court  be- 
low, by  Cowdrey  et  al.Jor  the  foreclosure  of  a 
mortgage  upon  a  certain  railroad.  A  decree 
having  been  entered  granting  the  relief  prayed 
for  in  part,  each  of  the  parties  took  an  appeal 
to  this  court. 

The  case  is  fully  stated  in  the  opinion  of  the 
court. 

Messrs.  W.  P.  BaUinger,  C.  B.  Goodrich, 
B.  R.  Curtis  and  J.  S.  Black,  for  Galveston 
H.  &  H.  R.  R,  Co.  : 

At  common  law,  a  railroad  corporation  has 
not  power  to  mortgage  its  franchise  or  road.  2 
Redf.  on  Rw.,  692,  states  the  law  of  England. 

And  the  same  law  has  been  declared  in  Penn- 
sylvania. 

8teiner's  Appeal,  27  Pa.,  315;  Susquehanna 
Can.  Co.  V.  Bonham,  9  Watts  «&  S.,  28;  N.  Y., 
Trtyy  d  Rutland  R.  R.  v.  Kerr,  17  Barb..  601; 
Ohio:  Coe.  v.  Col,  P.  &1.  R.  R.,  lOOhio  St., 
372;  Mass. :  Com.v.  SmWi,10  AWen,  ifi^;Richard' 
son  V.  Sibley,  11  Allen,  65;  N.  H. :  Pierce  y. 
Emery,  82  N.  H.,  508;  La. :  8taU  v.  }f.  0.  R. 
R.  O?.,  8  Rob.  La..  613; Miss. :  1  Sm.  &  M.  Ch., 
269;  N.  C. :  State  v.  Rives.  5  Ired.,  297;  and  has 
received  the  sanction  of  this  court.  R.  R.  Co. 
V.  Winane,  17  How..  80  (58  U.  S.,  XV..  27). 
Que  V.  Canal  Co..  24  How..  257  (65  U.  8.,  XVI., 
635). 

The  common  law  of  England  was  adopted 
by  Texas  in  1840  (Pasch.  Dig.,  art.  978)  and  is 
to  be  applied  to  this  Texan  Corporation. 

I.  The  charter  of  this  Corporation  not  only  fails 
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to  confer  power  to  mortgage  its  franchise  and 
road,  but  its  provisions  plainly  imply  that  no 
such  power  exists. 

And  when,  subsequently  (Dec.  19.  1857)  the 
Legislature  empowered  railroad  corporations  to 
make  mortgages,  they  imposed  restrictions  on 
the  exercise  of  the  power,  and  made  special 
provisions  for  the  consequences  of  its  exercise. 

II.  The  corporate  Acts  by  which  each  of 
these  deeds  was  brought  into  existence,  were 
all  done  in  the  City  of  New  York  and,  conse- 
quently, are  wholly  void- 
Ill.  No  such  execution  of  the  deeds  is  proved 
as  was  sufficient  to  pass  the  legal  title  and  create 
the  trusts;  and  the  legal  title  is  not  before  the 
court. 

lY .  The  decree  of  foreclosure  was  erroneous. 

1.  Because  there  had  been  no  reference  to  a 
master,  to  ascertain  what  parties  holding  bonds 
would  come  in  and  make  themselves  parties  to 
the  suit;  and  only  the  bonds  held  by  parties  so 
coming  in,  and  those  held  bvthe  complainants 
in  the  bill,  can  be  included  in  the  decree  of 
foreclosure  nisi.  All  others  are  excluded  from 
the  benefit  of  the  decree.  And  although  the  com- 
plainants in  such  a  bill  may  have  made  proof 
at  the  hearing,  of  some  bonds,  so  as  to  entitle 
them,  in  the  opinion  of  the  court,  to  a  decretal 
order  of  reference,  yet,  it  is  settled  on  sound 
reason  and  by  the  highest  authority,  that  the 
complainants  themselves,  in  such  a  bill,  must 
go  before  the  master  and  prove  their  claims. 

Oteena  v.  Dickenaon,  Cr.  &  Phil.,  48;  Field  v. 
Titmuss,2  E.  L.  &  E.,  89;  5.  (7.,  1  Sim.  (N.  8.) 
218;  Wfiitaker  v.  Wright,  2  Hare,  810. 

It  would  be  difficult  to  find  a  case  which  de- 
manded, more  imperatively  than  this,  the  ap- 
plication of  this  rule  of  procedure. 

It  is  demonstrable  that  a  large  amount  of 
these  bonds  found  by  the  court  to  be  outstand- 
ing, must  have  been  issued  in  known  and  direct 
violation  of  the  express  provisions  of  two  of  the 
mortgages. 

The  second  mortgage  was  to  take  the  place 
of  the  first,  and  not  a  single  bond  could  be  is- 
sued under  it,  without  canceling  a  like  amount 
issued  under  the  first  mortgage.  Yet  the  court 
included  in  the  decree  of  foreclosure,  £49,600 
issued  under  the  first  mortgage,  and  £41,664  of 
unpaid  coupons,  and  the  whole  $750.  CKK)  in- 
cluded in  the  second  mortgage,  and  unpaid 
coupons  $675,000. 

Again;  the  third  mortgage  was  designed  in 
part  to  extinguiiih  the  second,  and  provides  for 
the  issue  of  $35,000  for  each  of  the  fifty-two 
miles  of  road  between  Galveston  and  Hender- 
son, equal  $1,820,000,  less  $750,000,  equals 
$1,070,000;  and  there  could  be  no  further  issue, 
save  to  cancel  a  like  amount  of  bonds  issued 
under  the  second  mortgage. 

Yet,  the  decree  finds  that  none  of  the  second 
mortgage  bonds  were  extinguished,  and  that 
$1,900,000,  issued  under  the  third  mortgage, 
are  now  outstanding. 

Every  taker  and  holder  of  these  bonds  was 
bound  to  take  notice  of  this  express  limitation 
of  authority  to  issue  bonds,  and  was  required 
to  ascertain,  at  his  peril,  whether  the  authority 
to  issue  was  exhausted. 

Marsh  v.  Fulton  Co.,  10  Wall.,  676  (77  U. 
8..  XIX.,  1040)  at  present  term;  Floyd's  Ac- 
ceptances, 7  Wall.,  676(74  U.  8.,  XIX..  178); 
Bk,  V.  WineJiesier,  8  Allen,  109;  Benaitv,  Con- 
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way,  10  Allen,  528;  Stagg  v.  EOioit,  12  Scott 
(N.  8.)  873. 

y.  These  complainants  cannot  maintain  Ihia 
bill  to  foreclose  the  three  mortgages. 

The  casual  fact,  that  each  of  them  happens  to 
hold  bonds  said  to  be  issued  under  each  of  the 
three  mortgages,  is  not  material.  If  no  other ' 
persons  than  themselves  were  in  any  way  in- 
terested, one  bill  to  foreclose  three  distinct 
mortgages,  each  of  which  is  open  to  inijuiry  as 
to  its  validity,  as  to  the  sum  secured  by  it.  as  to- 
the  account  to  be  taken  prelimlnaxr  to  a  fore- 
closure, and  as  to  the  terms  to  be  allowed  to  the 
mortgagor  in  the  decree  nisi,  would  be  unprec- 
edented and  attended  with  many  difficulties. 

But  this  is  a  suit  by  four  complidnantfl.  in  be- 
half of  themselves  and  all  others  having  a  com- 
mon interest  with  them. 

No  one  has  a  common  interest  with  them  who 
does  not  hold  bonds  issued  under  each  of  the 
three  mortgages,  and  of  the  same  proportionate 
amounts  as  the  complainants;  ana  there  is  no^ 
evidence  and  no  reason  even,  to  conjecture 
that  anyone  does. 

There  Is  no  community  of  interest  between 
those  who  bold  bonds  under  the  several  suc- 
cessive mortgages. 

Each  incumbrancer  under  the  second  mort- 
gage has  a  direct  interest  to  show  the  first  to  be 
invalid,  and  to  reduce  the  amount  secured  by  it ;. 
and  so  with  the  third  mortgage,  in  reference  to 
the  first  and  second. 

Messrs.  James  Grant  and  W.  G«  Hale^ 
for  Cowdrey  et  al. : 

While  the  Corporation  cannot  abandon  the 
State  of  its  origin,  and  become  permanently 
domiciled  elsewhere,  it  may  maintain  an  office 
and  agents  abroad,  and  make  contracts  and  in- 
cur liabilities  anywhere,  even  to  the  extent  of 
being  sued  and  winging  suit. 

Bk.  ofAvgustaY.  Barle,  13  Pet.,  521;  Bard 
V.  Poole,  12  N.  Y..  495;  McOoUy.  ByramMfg. 
Co.,  6  Conn.,  428;  ArniSY.  Conant,  86  Vt.,  744; 
R.  R.  Co.,  V.  McPherson,  35  Mo.,  \^\Wrighi  v. 
Bundy,  11  Ind.,  404;  Gary  v.  R.  R.  Co.,  29 
Barb.,  50;  McCluer  v.  R.  R.  Co.,  18  Gray.  128; 
Kennebec  Co.  v.  Augusta  Ins.  Co.,  6  Gray,  20«; 
N.  Y.  Floating  Derrick  Co.  v.  Jf.  J.  OU  Co.,  8 
Duer,  648;  Ang.  &  Ames,  Corp.,  sees.  104, 274, 
275. 

As  its  directors  are  mere  agents,  they  miy 
hold  meetings  and  act  in  other  States  so  as  to 
bind  the  Company. 

It  is  not  the  duty  of  holders  of  bonds,  nego- 
tiable in  their  character  and  put  afloat  by  the 
officers  of  a  railroad  company,  to  look  into  the 
regularity  of  every  preliminary  step.  They  are 
entitled  to  assume  that  everything  has  been 
done  which  the  law  or  charter  of  the  company 
requires. 

Zabri^tkie  v.  R.  R.  Co.,  23  How.,  381  (64  U. 
S.,  XVI.,  488);  BisseU  v.  R.  R.  Co.,  22  N.  Y., 
258;   Allegheny  v.   McClurkan,    14   Pa.,    83;. 
Argenti  v.  San  Frandseo,  16  Cal.,  256. 

By  the  5th  section  of  the  Act  of  1857  (Pas. 
Dig.,  810)  the  right  of  a  railroad  corporation  in 
Texas  to  hupose  a  lien  on  its  franchises,  waa 
distinctly  recognized,  and  that  thereby  the 
liens  previously  granted  were  confirmed  by 
legislative  authority.  And  it  will  be  seen,  by 
reference  to  the  recital  in  the  third  mortgage  and 
in  the  second  mortgage,  that  each  subs^uent 
mortgage  recognizes  the  preceding,  and  that 

7H  U.  S. 


1870. 


Oalykstok,  etc.,  R.  R  Co.  v.  Cowdrby. 


459-4:53 


there  is  no  conflict  whatever  between  them;  so 
that  if  the  eight  per  cent,  mortgage  be  valid, 
which  is  liaraiy  denied  by  the  defendants,  the 

Srior  ones  must  be  equally  good.    Seymour  v. 
I  R.  C;k>..26Barb.,284. 

The  cases  cited  upon  the  other  side,  from  the 
English  reports  which  appear  to  support  a 
stricter  rule,  are  decisions  at  common  law,  or 
decisions  based  upon  the  application  of  some  of 
the  stockholders,  seeking  to  prevent  injurious 
actions  b^  the  Company. 

But  it  lis  perfectly  established  in  chancery  that 
the  courts  administering  the  equities  of  parties 
will  compel  the  companv  and  those  claiming 
under  it,  to  respect  the  engagements  into 
which  it  may  have  entered  towards  third  per- 
sons, when  thev  cannot  be  adequately  re -in- 
stated in  their  former  position ;  and  the  com- 
pany will  not  be  permitted  to  set  up  irregulari- 
ties or  even  want  of  power,  as  a  Justification  for 
their  refusal  to  comply  with  these  promises  in 
good  faith. 

Eastern  Co.  Ry  Co,  v.  Hatokes,  5  H.  of  L.Cas., 
931,9^5;  Fay  Y.  Noble,  12Cush.,  1;  Cary  v.  R,R. 
Co.,  29  Barb.,  85;  R  R,  Co.  v.  BaMian,  15 
Md.,  494;  Warners.  Chappel,  82  Barb.,  809; 
Akin  V.  BLanehard,  82  Barb.,  527;  BieeeU  v.  R. 
R.  Co.,  22  N.  Y..  258;  Pariih  v.  Wheder,  22 
N.  Y..  506;  WiUcm  v.  R.  R.  Co.,  84  Beav.,  187. 

Railroad  bonds  have  assumed  the  character  of 
negotiable  paper,  and  that  character  has  been 
sanctioned  by  the  decision  of  this  court. 

Knox  Co.  V.  Aspinteaa,  21  How.,  589  (62  U. 
8.,  XVI.,  208);  koran  v.  Miami  Co.,  2  Black, 
722  (67  U.  8.,  XVII. ,  842);  Mercer  Co.  v. 
Hackett,  1  Wall.,  88  (68  U.  8,  XVII.,  548); 
BmeU  V.  Jeffereonville,  24  How.,  287  (65  U.  S., 
XVL,  664);  Meyer  v.  Muscatine,  1  Wall.,  885 
(68  U.  S..  XVIL,  564);  WhiUs  v.  R  R.  Co.,  21 
How.,  578  (62  U.  8.,  XVL.  228);  Oelpeke  v. 
Dubuque,  1  Wall.,  175  (68  U.  8.,  XVIL.  520); 
Murray  v.  Lardner,  2  Wall.,  110(69  U.  8., 
XVIL.  857);  Bron9on  v.  R.  R.  Co.,  2  Wall., 
283(69  U.  8.,  XVIL,  725)  Thompson  y.  Lee  Co., 
8  WalL,  827  (70  U.  8.,  XYHL,  177). 

All  that  the  public  need  to  know  is,  that  a 
company  has  been  invested  with  the  power  to 
construct  a.railroad,  and  that  it,  necessarily,  has 
the  right  to  do  everything  conducive  to  that 
object. 

Caaes  cited  above:  Le  Conteulx  v.  Buffalo,  7 
Barb.,  249;  Leazure  v.  HiUtgas,  7  8.  &  R.,  320; 
Bk.  of  Ky.  V.  tkhuyUdU,  1  Parson  (Pa.),  8el. 
Cas.,  235;  Dana  v.  Bk.,  5  W.  &  8.,  248. 

Even  if  a  question  could  be  raised  as  to  the 
power  to  mortgage,  the  defendants  are  not  en- 
titled to  make  it.  They  are  purchasers  of  the 
franchises  and  property  of  the  Company  by 
virtue  of  an  execution  sale,  and  have  simply 
such  titles  at  the  time  of  such  sale. 

OoTdon  V.  Preston,  1  Walts,  887;  Lane  v. 
Baughman,  17  Ohio  St.,  647;  Wrights.  Bundy, 
11  Ind.,  398;  Dolphin  v.  Ayltoard,  L.  R. ;  4  H. 
of  L.  Cas.,  486,  499,502. 

At  the  sale  of  the  road  the  defendants  had 
the  benefit  of  the  mortga^  by  an  abatement  of 
the  price  or  amount  bid  and  paid  as  the  pur- 
chase money.  Hence  the  defendants  were  able 
to  buy  fifty  miles  of  railroad  costing  over  $40,- 
QUO  per  mile,  at  $28,000;  or  say  |560  per  mile, 
subject  to  the  mortgages.  They  have  no  right 
to  complain  of  the  amount  of  the  mortgage 
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debt,  Bronson  v.  La  Crosse  d!M.R.R,2  Wall., 
811  (69  U.  8.,  XVIL,  781). 

When  a  committee  or  trustees  of  a  bodv  of 
stockholders  are  parties,  it  is  sufficient;  all  the 
stockholders  are  not  necessary  parties.  R.  R. 
Co.Y. Howard,  7  Wall.. 415(74 U.S.,  XIX.,  122). 

The  defendants  had  not  only  constructive,  but 
actual  notice  of  the  existence  of  the  several 
deeds  of  trust,  and  the  issuance  of  the  corre- 
sponding bonds.  In  the  first  place,  the  deeds  of 
trust  were  duly  recorded,  and  by  the  registra- 
tion laws  of  Texas,  this  constituted  constructive 
or  legal  notice ;  and  as  a  railroad  in  Texas  is 
legally  treated  as  an  entiretv,  a  record  in  the 
county  where  the  principal  office  is  kept,  is 
good  to  the  whole  world. 

The  general  principle  that  those  in  possession 
of  the  trust  property,  with  the  knowledge  of 
the  trust  who  acquire  it  by  means  not  recognized 
in  the  trust  deed,  become  thereby  constructive 
trustees,  is  too  well  settled  to  require  much  dis- 
cussion. 

Cases  before  cited :  Michoud  v.  Oirod,  4  How. , 
503;  28pence,  £q.  Jur.,  298;  Van  Epps  v.  Van 
Epps,  9  Paige,  238;  R  R.  Co.  v.  Howard,  7 
Wall.,  409  (74  U.  8.,  XIX.,  120);  16  Ves..  249; 
2  Swift,  Dig.,  114,  side  page. 

If  a  purchaser  has  notice  of  the  trust  deed  at 
the  time  of  purchase,  he  becomes  a  trustee.  2 
Swift,  Dig.,  115,  side  page. 

Whether  the  possessor  is  made  chargeable 
with  the  trust  or  not,  depends  entirely  upon  his 
knowledge,  without  reference  to  the  purity  or 
honesty  of  his  motives.  Adair  v.  &uiw,  1  Sch. 
&  L. ,  218 ;  3  Mason,  816 ;  OUter  v.  Piatt,  8  How. , 
401. 

Every  advantage  gained  hj  a  trustee  belongs 
to  the  cestui  que  trust.  Holridge  v.  Gillespie,  2 
Johns,  Ch. ,  8U ;  Morrison  v.  CaldweU,^  Mon.  ,485. 

The  Real  and  Personal  Estate  Association 
and  the  Junction  Company  were  created  by 
means  of  the  facilities  which  had  been  placed 
in  the  power  of  these  directors  by  the  original 
Corporation,  and  cannot  be  used  as  a  cover  for 
their  treachery.  In  the  language  of  Judge 
Davies,  in  the  case  of  The  Cool  Co.  v.  Sherman, 
80  Barb.,  558:  **  They  were  its  creators;  they 
breathed  into  it  life  and  gave  it  all  it  had,  and 
ownedthe  whole  of  it  at  its  creation  ♦  ♦  ♦  * 
and,  therefore,  what  they  knew,  their  creatures 
knew  " 

Phillips  V.  Winslow,  18  B.  Mon..  481;  Lane 
V.  Baughman,  17  Ohio  St..  642;  Abbott  v.  Rub- 
ber Co.,  83  Barb..  593;  iJ.  R.  Co.  y.  Winans, 
17  How.,  80  (58  U.  8..  XV.,  27);  Canal  Bridge 
V.  Gordon,  1  Pick..  297;  Pulsford  v.  Richards, 
17  Beav.,  87;  R.  R.  to.  v.  Hudson,  16  Beav., 
485. 

**  Equity  regards  the  property  of  a  corporation 
as  held  in  trust  for  the  payment  of  the  debts  of 
the  corporation,  and  recognizes  the  rights  of  the 
creditors  to  pursue  it,"  etc..  into  the  hands  of 
ail  purchasers  with  notice;  an  account  may  be 
compelled,  etc.  Howard y.  R.  R.  Co.,!  Wall., 
409  (74  U.  8.,  XIX.,  120). 

A  satisfactory  answer,  perhaps,  to  the  views 
taken  by  the  defendants  is,  that  the  cases  in 
which  the  mortgagee  is  not  bound  to  render  ac- 
count of  the  income  before  the  foreclosure  suit, 
are  those  of  a  simple  mortgage  covering  the 
property  and  not  specifying  particularly  the  in- 
come as  being  itself  actually  mortgaged,  while 
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Id  the  present  case  there  is  a  specific  mort- 
gBLge  of  the  tolls,  income  and  profits,  when- 
ever said  Company  shall  be  in  default  of  making 
payment. 

The  authority  to  pledge  the  future  eaminflp 
of  a  railroad  not  yet  brought  into  existence,  is 
recognized  in  many  decisions,  among  which 
may  be  cited:  Jewupy,  Bridge,  11  la.,  572; 
State  V.  North  Central  R.  E.  Co.,  44  Md.,  181; 
Pa^khurst  v.  B.  R,  Co.,  19  Md.,  472;  Seymour 
T.  B.  R.  Co.,  2^  Barb.,  284.  810;  WHUtOc  v. 
Can.  Co.,  8  H.  W.  Green,  Ch.  (N.  J.).  401; 
MitcheU  y.   Windov),  2  Story,  080. 

A  person  who  comes  into  possession  of  trust 
property  wrongfully,  and  especially  by  usin^ 
means  which  his  fiduciary  n^ations  have  placed 
in  his  power,  cannot  absorb  the  reveiiues  of 
that  property  and  convert  them  to  his  own  use, 
without  accountability.  The  authorities  pre- 
viously cited  illustrate  this  elementary  prin- 
ciple; but  we  refer  in  addition,  also,  to  the  case 
of  Fowler  v.  MerriU,  11  How. ,  875,  and  espe- 
cially to  the  case  of  Jortin  v.  B.  B.  Co.,  6  De 
Oex,  M.  &  G.,  270;  8.  C,  2  Smale  &  G.,  ch. 
48;  S.  C,  81  Eng.  L.  &  E.,  820. 

Mr.  Justice  Bradley  delivered  the  opinion 
of  the  court: 

This  was  a  bill  filed  by  N.  A.  Cowdrey, 
Edwin  and  Gkorge  Parsons,  Frederick  r. 
James  and  Isaac  Sherman,  citizens  of  New 
York,  against  the  Galveston,  Houston  and 
Henderson  Railroad  Company,  the  successor 
Company  of  the  same  name,  the  Galveston  and 
Houston  Junction  Railroad  Company,  and 
Oeorge  B.  Nicholson  and  fourteen  other  per- 
sons, all  citizens  of  Texas  (except  Thomas  W. 
Pierce,  who  was  a  citizen  of  Massachusetts)  for 
the  foreclosure  and  sale  of  the  railroad  of  said 
Company,  with  all  its  appurtenances  and  all 
the  property  of  said  Company,  to  pay  in  due 
order  the  several  outstanding  bonds  issued  un- 
der the  first,  second  and  third  mortgages  of  said 
Company,  and  to  call  the  defendants  to  account 
for  the  tolls,  income  and  profits  of  the  said  rail- 
road whilst  in  their  possession.  The  bill  was 
^led  on  the  12th  February.  1867,  on  behalf  not 
only  of  the  complainants,  who  allege  themselves 
to  be  laree  holders  of  said  bonds,  but  of  all 
other  holders  thereof,  who  might  come  in  and 
contribute  to  the  costs  and  expenses  of  the 
suit. 

It  appears  from  the  pleas  and  proofs,  that  the 
Oalveston,  Houston  and  Henderson  Railroad 
Company  was  chartered  by  the  Act  of  the  Leg- 
islature of  Texas,  on  the  7th  of  February,  1858, 
for  the  purpose  of  constructing  and  operating 
a  railway  from  the  City  of  Galveston  to  the 
City  of  Houston  and  thence  to  Henderson,  with 
audh  branches  as  they  might  deem  exp^lent; 
with  power,  among  other  things,  to  take  land 
by  condemnation,  and  to  acquire  by  purchase, 
•donation  or  in  payment  of  stock,  such  real  es- 
tate as  the  directors  should  think  desirable  to  aid 
in  the  construction  or  maintenance  of  said  road ; 
43uch  alienation  or  mortgage  to  be  signed  in  the 
name  of  the  president,  and  to  be  countersigned 
by  the  treasurer;  also  with  power  to  borrow 
money  on  their  bonds  or  notes,  at  such  rates  as 
thedifectors  should  deem  expedient,  and  gener- 
ally to  do  and  perform  all  such  acts  as  might  be 
necessary  and  proper  for  or  incident  to  the  ful- 
fillment of  their  obligations,  and  for  the  main- 
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tenance  of  their  rights.  By  virtue  of  supple- 
ments to  the  charter  and  general  laws  of  the 
State,  the  Company  became  entitled  to  grants 
of  the  public  lands  of  the  State,  to  the  amount 
of  sections  per  mile,  by  virtue  of  which  they 
subsequently  acquired  land  certificates  for 
512,000  acres  of  land. 

The  Company  was  duly  organized  under  its 
charter,  and  commenced  operations  for  con- 
structing its  road. 

On  the  Ist  of  December,  1868,  the  Company 
made  its  first  issue  of  bonds,  namely :  fifteen 
hundred  bonds,  each  for  £100  payable  in  Lon- 
don at  the  expiration  of  ten  years,  with  interest 
at  the  rate  of  six  per  cent,  per  annum.  To  se- 
cure these  bonds,  the  Company  executed  a  deed 
of  trtflst  or  mortgage  to  trustees,  upon  its  rail- 
road constructed  and  to  be  construct^  from  Gal- 
veston to  Houston,  and  its  privileges,  rights  and 
real  estate,  ownedor  thereafter  to  be  own^  by  the 
Company,  in  connection  with  its  said  railroad, 
and  all  tolls,  issues  or  profits,  whenever  default 
should  be  made  in  payment  of  the  bonds,  and 
all  the  franchises  of  the  Company,  all  the  de- 
pots, stations  and  buildings  and  lands  occupied 
or  to  be  occupied  therefor.  The  terms  of  the 
deed  were,  that  it  should  be  held  in  trust  for 
the  bond  holders;  that  so  long  as  no  default  was 
made  by  the  Company  in  payment  of  principal 
or  interest,  the  property  should  remain  in  the 
Company's  possession ;  but  if  it  should  be  in 
default  for  the  space  of  three  months  in  pay- 
ment of  either,  and  on  request  in  writing  by 
any  holder  of  the  bonds,  the  trustees  might  take 
actual  possession  of  the  railroad  and  all  the 
property  mortgaged,  take  the  receipts  thereof, 
and  on  due  notice  sell  the  same  to  pay  the  in- 
terest due.  after  paying  the  expenses  of  man- 
agement, and  all  costs  and  charges  incidental 
to  the  trust. 

On  the  first  day  of  June,  1855,  a  second  issue 
of  bonds  was  made  by  the  said  Company,  to 
the  amount  of  $750,000,  payable  in  ten  years, 
with  interest  at  ten  per  cent,  per  annum,  con- 
vertible after  three  years  into  stock  of  the  Com- 
pany, and  secured  by  second  mortj^ge  of  simi- 
lar import  to  the  first,  except  that  it  conveyed, 
in  addition  to  what  was  conveyed  by  the  first 
mortgage,  all  the  lands  which  shall  or  may  be- 
long to  said  Company,  by  virtue  of  any  Act  of 
the  Legislature  of  the  State  of  Texas,  in  con- 
nection with  said  road  from  Galveston  to 
Houston. 

On  the  8th  of  October,  1857,  a  third  issue  of 
bonds  was  made,  to  the  amount  of  $2,625,000, 
in  $100  bonds,  payable  in  1879,  with  interest  at 
eight  per  cent,  pier  annum;  and  these  bonds 
were  secured  by  a  third  mortgage  on  the  same 
property  as  the  second  mortgage,  except  as  it 
purports  to  cover  the  railroad  from  Galveston, 
for  the  full  distance  of  seventy- five  miles. 

The  bill  states  that  these  bonds  were  issued 
to  raise  money  to  construct,  equip  and  supply 
the  railroad ;  and  that  the  Company,  by  the  aid 
thereof,  did  complete  its  road  from  Galveston  to 
Houston,  a  distance  of  52  miles.  It  further 
states  that  the  Company,  after  the  issue  thereof, 
took  up  and  canceled  about  £100,000  of  the  first 
issue,  leaving  outstanding  only  about  £50,000, 
of  which  the  complainants  held  £82,600,  with 
a  large  amount  of  coupons  thereon  for  un- 
paid interest;  that  only  about  $700,000  of  the 
second  issue  are  outstanding  besides  the  coupons 
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Ibereon.  of  which  the  complainaDts  held  $350,- 
OOO,  besides  a  large  amount  of  unpaid  coupons; 
and  that  about  $2,000,000  of  the  third  issue 
were  outstanding,  of  which  the  complainants 
held  a  large  amount. 

During  theezamination,thecomplainantspro- 
<luced  and  scheduled  the  bonds  of  the  several 
classes  held  by  them  to  the  amounts  nearly  cor- 
responding with  these  allegations;  the  amount 
of  the  third  Issue  so  produced  being  $21,800, 
besides  coupons.  They  were  examin^  as  to  the 
manner  in  which  they  obtained  possession 
thereof,  and  proved  that  they  had  purchased 
them  of  various  parties  and  at  various  prices, 
from  80  to  70  per  cent,  on  the  par  value. 

It  further  appears  by  the  pleadings  and  the 
evidence  that,  on  the  2tst  day  of  May.  1859,  the 
Companv  executed  to  Phillip  C.  Tucker,  as 
trustee  for  Robert  Pulsford,  a  fourth  deed  of 
trust,  to  secure  the  payment  of  £9,600  pre- 
viously loaned  to  the  Company  bv  Pulsford,  on 
a  number  of  bonds  of  the  third  issue,  together 
with  other  securities,  delivered  to  him  to  hold 
as  collateral  security,  and  £10,000  advanced  at 
the  time  of  the  execution  of  the  deed.  This  deed 
covered  the  same  propertv  which  was  covered 
by  the  other  trust  deeds.  It  was  besides  agreed, 
in  a  separate  article,  that  Pulsford  should  have 
a  special  lien  on  a  lot  of  railroad  iron,  which 
was  pledged  to  him,  and  which  was  to  be  used 
for  completing  the  track  of  the  railroad  between 
Oalveston  City  and  Virginia  Point,  a  distanc 
of  about  five  miles. 

The  bill  does  not  advert  to  this  deed,  but 
Pulsford  and  his  trustees,  on  their  petition  for 
that  purpose,  were  permitted  to  intervene  as 
defendants,  and  filed  an  answer  and  a  cross- bill, 
claiming  a  first  lien  on  a  portion  of  the  road 
laid  with  the  aforesaid  rails.  It  appears,  from 
vouchers  produced  on  the  examination,  that 
over  $80,000  had  been  paid  to  Pulsford  on  his 
clainL 

It  further  appears  by  the  pleadings  and  evi- 
dence, ttiat  on  the  6th  day  or  March,  1860,  the 
road'bed,  track,  franchises,  chartered  rights  and 
privileges  of  the  Galveston,  Houston  and  Hen- 
derson Railroad  Company  and  the  rolling  stock 
thereof,  consisting  of  two  locomotives,  fourteen 

Elatform  cars,  one  passenger  car,  etc.,  were  sold 
y  the  sheriff  of  Galveston  County,  under  exe- 
cutions issued  on  a  large. number  of  judgments 
which  had  been  recovered  against  the  Company, 
amounting  in  all  to  nearly  $120,000.  The  pur- 
chaser was  Benjamin  P.  Terry,  and  the  prop- 
erty was  bid  off  for  $28,000.  Terry  and  his  as- 
sociates,immediately  after  the  purchase,  organ- 
ized themselves  into  a  new  Company  and 
claimed,  by  virtue  of  the  sheriff's  sale  and  the 
laws  of  Texas,  to  be  invested  with  all  the  char- 
tered rights  and  privileges,  including  the  cor- 
porate franchises  of  the  Galveston,  Houston 
and  Henderson  Railroad  Company,  and  organ- 
ized as  such,and  they  and  their  successors  con- 
stitute the  present  Company  acting  under  that 
name,  but  are  sometimes  designate  as  the  suc- 
cessor Company.  This  new  organization  took 
possession  of  the  railroad  and  all  its  works  and 
property,and  commenced  to  operate  it.  The  last 
directors  of  the  old  Company  were  interested 
in  this  purchase,  and  continued  in  the  new 
Company. 

It  further  appears  Uiat  Terry  and  his  associ- 
ates formed  themselves  into  a  voluntary  Corn- 
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panv  called  the  Real  and  Personal  Estate  Asso- 
ciation, for  the  purpose  of  raising  money  to  pay 
some  of  the  pressing  claims  against  the 
Railroad  Company,  which  were  regarded  as 
assumed  by  the  new  Companv,  and  for  the  fur- 
ther purpose  of  procurinj^  real  estate  for  depots, 
rolling  stock,  machinery  and  tools,  needed  for 
the  use  of  the  Railroad  Company;  and  that  in 
this  way  they  laid  out  a  large  sum  of  money, 
over  $150, 0(K),  and  leased  the  property  thus  ac- 
quired to  the  new  Railroad  Company.  The 
rents  reserved  are  stated  In  the  answer  of  the 
defendants. 

It  further  appears  that,  in  order  to  build  a 
short  railroad  at  the  City  of  Houston,  to  con- 
nect the  railroad  of  the  defendants  with  the 
Texas  Central  Railroad,  the  same  persons  pro- 
cured a  charter  from  the  Legislature,  on  the  8th 
of  April,  1861,  by  which  they  were  incorporated 
as  the  Galveston  and  Houston  Junction  Rail- 
road Company ;  and  were,  as  such,  authorized 
to  construct  and  operate  a  railroad  to  connect 
the  Galveston,  Houston  and  Henderson  Railroad 
with  the  Texas  Central  Railroad.  This  road  was 
constructed  accordingly,  and  was  less  than  two 
miles  in  length,  with  a  bridge  over  the  Buffalo 
Bayou.  The  cost  of  the  rc»d  is  stated  to  have 
been  about  $51,000.  The  Company  slso  pur- 
chased about  $12,000  worth  of  cars  from  the 
Houston, lYinity  and  Tyler  Railroad  Company. 
These  cars  were  leased  to  the  Galveston,  Hous- 
ton and  Henderson  Railroad  Company.at  $600 
per  month. 

About  the  Ist  of  May,  1865.  the  Real  and 
Personal  Bstate  Association  sold  and  trans- 
ferred all  its  rolling  stock,  tools  and  machinery, 
to  the  Galveston  and  Houston  Junction  Rail- 
road; so  that,  when  the  bill  in  this  case  was 
filed,  the  latter  Company  claimed  to  be  the 
owner  of  all  the  rolling  stock,  tools  and  ma- 
chinery in  use  on  the  Galveston  road,  except  the 
old  stock  that  was  in  existence  in  March,  1860; 
the  whole  being  rented  to  the  Galveston  Com- 
pany for  rents  which  are  charged  by  the  com- 
plainants to  be  exorbitant,  and  intended  to  ab- 
sorb all  the  earnings  of  the  Galveston  Rail- 
road. It  is  undoubtedly  true,  as  appears  from 
the  evidence,  that  by  means  of  rents  paid  by 
the  Galveston  Company  to  the  Real  Estate  As- 
sociation for  real  estate,  depot  grounds,  etc. ,  and 
for  rolling  stock,  tools  and  machinery,  and  of 
similar  rents  paid  to  the  Junction  Company, 
and  of  the  proportion  of  the  gross  receipts  re- 
tained by  said  Company,  the  Galveston  Com- 
pany received  but  a  very  small  portion  of  the 
earnings  of  the  work  for  its  share. 

It  is  admitted  by  the  defendants  that  the 
stockholders  of  the  new  Galveston  Railroad 
Company,  the  stockholders  of  the  Junction 
Railroad  Company, and  the  members  of  the  Real 
and  Personal  Estate  Association  are  identically 
the  same  persons,  and  that  their  several  inter- 
ests are  proportionally  the  same  in  each  con- 
cern. It  is  evident,  therefore,  that  the  bargains 
made  by  the  Galveston  Railroad  Company  were 
bargains  made  with  themselves,  and  were  just 
exactly  what  they  were  pleased  to  make  them; 
and  the  evident  design  manifested  was:  to  make 
them  on  such  terms  that  the  Galveston  Railroad 
Company  should  get  but  a  very  small  share  of 
the  proceeds.  The  complainants  charge  that  all 
this  was  a  fraud ;  that  the  tools  and  income  of 
the  railroad  were  mortgaged  to  them  as  well  as 
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the  road-bed  itself,  and  that  the  individual  de- 
fendants are  bound  to  account  for  them. 

It  is  admitted  by  the  defendant  that  these 
outside  Companies  were  formed  because  they 
apprehended  difficulty  from  the  creditors  of  the 
ola  Company.  They  did  not  deem  it  safe  to 
purchase  new  property,  either  real  estate  or 
rolling  stock,  or  to  construct  a  connecting  road 
at  Houston,  in  the  name  of  the  Galveston  Rail- 
road Company.  The  mortgages  held  by  the 
trustees  of  the  complainants  and  other  claims 
were  clouds  hanging  over  the  title  of  the  rail- 
road and,  therefore,  they  were  unwilling  to  in- 
vest their  money  in  the  Company's  name,  or  to 
invest  it  with  the  title  to  any  new  property  ac- 
quired .  They  urged  these  circumstances  in  jus- 
tification of  their  course,  although  they  insist 
that  the  rents  and  the  division  of  receipts  were 
fair  and  right.  The  defendants,  however,  do 
not  satisfy  themselves  by  defending  their  own 
position;  they  assail  the  title  of  the  complain- 
ants, and  the  correctness  of  the  decree  in  sev- 
eral important  particulars  which  we  shall  pro- 
ceed to  examine;  premising. however,  that  upon 
the  filing  of  the  bill  and  reading  divers  affida- 
vits, the  court  below  appointed  a  receiver,  and 
a  successor  since  appointed  who  have, during  the 
pendency  of  the  suit,  carried  on  the  operations 
of  the  railroad,  and  received  all  the  emoluments 
thereof,  for  the  benefit  of  the  parties  entitled 
thereto. 

The  first  objection  made  by  the  defendants 
to  the  decree  is :  that  the  mortgages  under  which 
the  complainants  claim  are  not  valid  for  want 
of  capacity  in  the  Railroad  Company  to  make 
them.  It  is  admitted  that  the  charter  author- 
izes the  Company  to  mortgage  certain  real  es- 
tate, which  it  was  authorized  to  acquire  for  the 
purpose  of  aiding  in  the  construction  or  main- 
tenance of  the  road.  But  they  insist  that  this 
power  applies  to  outside  real  estate  procured  as 
ancillary  to  the  main  design  of  building  the 
road,  and  does  not  apply  to  the  right  of  way 
and  track  of  the  railroad.  But  we  think  it  is 
general,  and  applies  to  any  real  estate  which 
the  Company  might  acquire  in  any  way.  This 
construction  is  aided  by  the  other  powers  con- 
ferred by  the  charter,  as  that  of  borrowing 
money  on  bond  or  note,  and  of  doing  all  acts 
necessary  and  proper  for  or  incident  to  the  ful- 
fillment of  their  obligations.  And  it  is  express- 
ly declared  that  all  conveyances  and  contracts 
executed  in  writing,  signed  by  the  president 
and  countersigned  by  the  treasurer,  or  any 
other  officer  duly  authorized  by  the  directors, 
under  seal  of  the  Company,  and  in  pursuance 
of  a  vote  of  the  directors,  shall  be  valid  and 
binding.  If  it  were  necessary  to  look  into  the 
charter  for  express  power  to  borrow  money  and 
mortgage  its  property  to  secure  the  payment 
thereof,  we  think  the  power  is  found  therein. 

But  the  defendants  contend  that  if  the  power 
to  mortgage  mere  real  and  personal  estate  be 
conceded,  still  there  is  no  power  to  mortgage, 
or  in  any  way  to  assign  the  railroad  as  such, 
or  the  franchise  of  operating  it  and  taking  tolls, 
or  any  other  franchise,  much  less  that  of  exer- 
cising corporate  powers;  and  hence  the  decree 
is  erroneous  in  authorizing  a  sale  of  these  rights 
and  franchises  under  the  mortgages. 

Without  examining  how  far  the  operative  ef- 
fect of  a  mortgage  executed  by  a  railroad  com- 
pany upon  its  road,  works  and  franchises  may 
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extend,  per  se.  without  statutory  aid,  it  in  suf- . 
flcient  to  say  that,  in  our  opinion,  the  Legisla- 
ture of  Texas  has  validated  the  mortgages,  and 
given  them  the  effect  which,  by  their  terms, 
they  were  intended  to  have.  By  the  Act  of 
December  19,  1857(Pasch.  Dig.,  secUon  4912). 
it  is  expressly  provided  that: 

"The  road-bed,  track,  franchise,  and  char- 
tered rights  and  privileges  of  any  railroad  com- 
pany in  this  State  shall  be  subject  to  the  pay- 
ment of  the  debts  and  legal  liabilities  of  said 
company,  and  may  be  sold  in  satisfaction  of 
the  same,  but  •  *  *  shall  be  deemed  an 
entire  thing,  and  must  be  sold  as  such ;  and  in 
case  of  the  sale  of  the  same,  whether  by  virtue 
of  an  execution,  order  of  sale,  deed  of  trust,  or 
any  other  power,  the  purchaser  or  purchasers 
at  such  sale  and  their  associates  shall  be  enti- 
tled to  have  and  exercise  all  the  powers,  priv- 
ileges, and  franchises  granted  to  said  company^ 
by  its  charter,  or  by  virtue  of  the  general  laws- 
of  this  State;  and  the  said  purchaser  or  pur- 
chasers and  their  associates  shall  be  deemed 
and  taken  to  be  the  true  owners  of  said  charter 
and  corporators  under  the  same,  and  vested 
with  all  the  powers,  rights,  privileges  and  ben- 
efits thereof,  in  the  same  manner  and  to  the 
same  extent  as  if  they  were  the  original  corpo- 
rators of  said  company." 

The  following  section,  4918,  enacts  that: 

"Whenever  a  sale  of  the  road-bed,  tracks 
franchise  and  chartered  rights  and  privileges 
of  any  railroad  company  is  made  by  virtue  of 
any  deed  of  trust  or  power,  the  same  shall  be 
made  at  the  time  ana  place  mentioned  in  the 
deed  of  trust  or  power,  and  in  accordance  with 
the  provisions  of  the  same,  as  to  notice  and  in 
other  respects;  and  if  the  same  be  not  specified, 
such  sale  shall  be  made  as  hereinafter  provided 
for  sales  under  execution  or  order  of  sale." 

The  following  section.  4914,  gives  the  likecf> 
feet  to  sales  under  execution  issued  upon  a  judg- 
ment. Indeed,  it  is  by  virtue  of  the  latter  sectioiL 
that  the  defendants  claim  to  be  the  present  own- 
ers of  the  road  and  its  franchises.  This  law  is  not 
prospective,  but  general,  in  its  operation.  It  is  & 
remedial  law  for  the  benefit  of  creditors,  and 
should  be  liberally  construed.  It  should  es- 
pecially be  applied  to  a  case  in  which,  by  the 
very  terms  of  the  trust  deed,  all  the  franchises 
an  J  rights  of  the  Company  are  expressly  em- 
braced therein.  It  cannot  be  claimed,  as  is 
done  by  the  defendants,  that  a  sale  under  one 
mortgage  or  judgment,  by  virtue  of  this  law. 
nulhnes  and  aestroy^  all  prior  mortgages.  Such 
a  doctrine  would  work  the  greatest  Injustice, 
and  would  open  the  door  to  the  grossest  frauds. 
A  sale  under  a  junior  security  must  be  subordi- 
nate to  one  that  is  prior  and  paramount.  Suc- 
cessive sales  of  the  same  franchises  can  no  more 
be  deemed  incompatible  than  successive  sales  of 
the  same  property;  and  we  all  know  that  a  sale 
of  land  under  a  judgment  does  not.  in  the 
slightest  manner,  affect  a  prior  mortgage.  A 
subsequent  sale  of  the  same  land  may  be  made 
by  virtue  of  the  latter. 

It  is  next  objected  that  the  mortgages  were 
not  properly  executed,  because  the  meetings  of 
the  directors  by  which  the  mortga^s  were  au- 
thorized to  be  executed  were  held  in  the  City 
of  New  York.  It  is  not  denied  that  the  mort- 
gages were  executed  in  good  faith  under  the 
corporate  seal,  and  signed  by  the  president  and 
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countersigned  by  the  treasurer  of  the  Company, 
And  duly  recorded  in  the  proper  offices  of 
registry  m  the  State  of  Texas.  Bupposine  the 
complainants  to  be  bona  fide  holders  of  the 
bonds  held  by  them;  the  (question  raised  by 
this  objection  amounts  to  this:  can  a  corpora- 
tion repudiate  a  mortgage,  given  to  secure  its 
iMnds  held  by  bona  fide  holders,  on  the  ground 
that  its  directors  authorized  its  execution  by  a 
resolution  passed  outside  of  the  limits  of  the 
8tate,  the  mortgage  being,  in  other  respects, 
executed  and  recorded  in  due  form  of  law? 
Can  it  take  fdl  the  benefit  of  the  transaction, 
^t  off  its  bonds  on  the  business  community, 
and  then  repudiate  its  mortgage  for  such  a 
caui>c?  We  have  not  been  referred  to  any  case 
like  this.  It  would  seem,  at  first  blush,  to  be 
ji  very  hard  rule,  if  such  a  rule  exists.  No 
doubt  it  may  be  true,  in  many  cases,  that  the 
extraterritorial  acts  of  directors  would  be  held 
void,  as  in  the  case  cited  from  the  14th  New 
Jersey  Chancery  Reports,  883,where  a  set  of  di- 
rectors of  a  New  Jersey  corporation  met  in  Phil- 
adelphia, against  a  positive  prohibitory  statute 
of  New  Jersey,  and  improperly  voted  them- 
selves certain  shares  of  stock.  And  other  cases 
might  be  put  wliere  their  acts  would  be  held 
void  without  a  prohibitory  statute;  and  it 
is  generally  true  that  a  corporation  exists 
only  within  the  territory  of  the  jurisdiction 
that  created  it.  But  it  is  well  settled  that 
a  corporation  may,  by  its  agents,  make  con- 
tracts and  transact  business  in  another  territory, 
and  may  sue  and  be  sued  therein.  It  may 
hold  land  in  another  territory  so  lone  as  the 
loo&l  authorities  do  not  object.  Ana  we  see 
no  reason  why  it  should  not  be  estopped  by  the 
action  of  its  directors  .in  another  territory,  when 
that  action  is  the  basis  of  negotiations  by 
which  third  parties  have  bona  fiae  parted  with 
their  money  and  the  company  has  received  the 
benefits  of  the  transaction.  A  contrary  doc- 
trine would  authorize  a  company  to  take  ad- 
vantage of  its  own  wrong,  and  would  serioasly 
impair  the  negotiability  and  value  of  such  se- 
curities. Must  a  person  purchasing  railroad 
bonds  in  Wall  Street  or  Walnut  Street,  first 
aend  to  Illinois,  California  or  Texas,  to  see 
whether  the  meeting  of  the  directors  which  au- 
thorized the  mortgage  given  to  secure  the  bonds 
was  held  in  a  proper  place?  Whoever  may, 
under  supposable  circumstances,  raise  an  ob- 
jection of  this  kind,  it  ought  not  to  lie  in  the 
mouth  of  the  Company  to  raise  it.  And,  if  the 
company  are  estopped,  then  those  who  pur- 
chase the  property  of  the  company  at  an  exe- 
cution sale  must  be  estopped.  It  has  frequent- 
ly been  held  that  such  a  purchaser  takes  only 
the  right,  title  and  interest  which  the  debtor 
had,  Subject  to  the  equities  which  existed 
against  the  property  in  his  hands  when  the  judg- 
ment was  recovered. 

But  it  is  objected  that  the  complainants  are 
not  bona  fide  holders  of  the  bonds  in  their 
possession;  that  many  of  the  bonds  were  issued 
unprovidently,  and  against  stipulations  con- 
tained in  the  mortgages,  to  the  effect  that  they 
should  only  be  issued  to  retire  the  previous 
issue  of  bonds.  If  this  were  true  with  regard 
to  some  of  the  bonds,  it  is  not  pretended  to  be 
true  with  regard  to  all  of  them;  and  the  ques- 
tion: what  pardcular  bonds  were  wrongfully 
issued,  if  a  material  question,  is  properly  ex- 
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aminable  in  the  master's  office,  where  all  bonds 
are  to  be  presented  and  passed  upon,  if  not 
already  done.  And  the  decree  will  stand  only 
for  the  benefit  of  such  bonds  as  appear  to  lie 
entitled  to  Its  benefit;  and  this  benefit  will  not 
be  confined  to  the  complainants'  bonds,  but 
will  be  extended  to  all  bonds  that  may  be 
presented  by  other  holders.  But  it  does  not 
appear,  so  far  as  we  have  been  able  to  scrutinize 
the  evidence,  that  the  complainants  are  not  bona 
fide  holders  of  their  bonds.  They  have  been 
examined,  and  have  produced  theur  bonds,  and 
have  told  how  they  procured  them,(namely :  by 
purchase),  and  what  they  gave  for  them;  and 
they  allege  that  they  purchased  them  in  good 
faith  in  the  open  market,  supposing  them  to  be 
valid  obligations  of  the  Company,  and  beine 
told  that  they  were.  If  such  is  the  fact,  and 
no  proof  to  the  contrary  occurs  to  us,  we  do  not 
see  why  the  complainants  must  not  be  held  to  be 
bona  fide  holders  for  value  of  the  said  bonds. 
The  next  objection  we  shall  notice  is,  that 
the  complainants  have  no  right  to  sue  for 
themselves  and  in  behalf  of  the  several  classes 
of  bond  holders  under  the  different  mortgages, 
because  the  interests  of  these  classes  are  antag- 
onistic to  each  other.  They  are  no  more  an- 
tagonistic to  each  other  than  the  several  bond 
holders  of  the  same  class  are.  It  is  the  interest 
of  each  bondholder  to  have  as  few  prior  claims 
to  his,  and  as  few  participants  with  him  as 
possible.  Every  co-bondholaer  is,  in  one  sense, 
an  antagonist.  But  the  objection  is  entirely 
without  foundation.  The  complainants  do,  in 
fact,  hold  bonds  of  the  three  different  classes, 
and  they  have  a  perfect  right  to  state  that  fact 
in  their  bill,  and  to  pray  relief  suitable  to  the 
fact,  and  no  possible  harm  or  inconvenience 
can  arise  in  their  suin^  in  liehalf  of  themselves 
and  all  other  bondholders  in  each  class  accord- 
ing to  their  several  priorities.  If  any  class  of 
bond  holders  wish  to  contest  the  precedency  of 
a  prior  mortgage,  they  have  a  perfect  right  to 
intervene  in  the  suit  and  file  a  cross-bill  setting 
up  the  matter  of  objection.  All  bondholders, 
including  the  complainants  themselves,  have  to 
establish  their  claims  in  the  case  before  it  is 
finally  closed,  and  before  a  distribution  of  the 
assets  can  be  made.  And  any  bond  holder 
proving  his  claim  may  contest  the  claim  of 
any  other  bond  holder.  It  has  even  been  held 
that  a  mortgagee  may  sue  on  behalf  of  himself 
and  all  other  creditors,  notwithstanding  he 
claims  a  right  to  prior  satisfaction  out  oi  the 
mortgaged  property.  See,  Story,  Eq.  PI., 
sees.  101,  168.  And  Judge  Story  says  that,  on 
principle,  it  is  not  eas^  to  see  why  it  might  not 
be  sufficient,  in  a  suit  by  incumbrancers,  to 
file  the  bill  on*^  behalf  of  all  the  creditors  and 
incumbrancers;  thus  making  them  all,  in  a 
sense,  parties  to  the  extent  of  asserting  their 
own  rights,  or  of  enabling  them  to  contest  the 
matter  before  a  master.  He  savs  ttiat  this 
ssems  to  be  the  true  doctrine  inculcated  by  the 
more  recent  authorities.  Story,  Eq.  PI. , sec.  158 ; 
Eq.  Jur. , sec.  549.  But  the  case  before  us  is  mu<^ 
stronger  than  this.  The  complainants  must 
set  out  their  own  claims  under  the  different 
mortgages,  and  it  would  be  impossible  to  make 
all  the  bond  holders  of  either  class  parties,  for 
they  could  not  be  discovered ;  and  the  rights  of 
all  are  protected  by  the  opportunity  given  to 
all  to  contest  the  claim  of  any.    We  consider 
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the  bill  as  properly  coBceived,  and  theoblection 
as  untenable. 

In  connection  with  this  objection  it  is  proper 
to  notice  an  objection  to  the  original  decree: 
that  it  undertook  to  declare  and  find  the 
amount  of  bonds  outBtanding  and  due  under 
each  mortgage  before  the  bonds  had  been 
regularly  proauced  and  proved.  That  decree, 
of  course,  is  not  to  be  regarded  as  final  and 
conclusive  on  this  point.  The  remarks  of 
Vice-  Chf^nesOor  Wigram,  in  WfUtaker  v.  Wright, 
2  Hare,  810,  are  germane  to  this  subject: 
**  With  respect  to  the  form  of  a  decree  m  a 
creditor's  suit,"  says  he,  ''  the  court  does  not 
treat  the  decree  as  conclusive  of  the  debt.  It 
is  clear  that  it  Is  not  so  treated  for  all  purposes, 
for  any  other  creditor  may  challenge  the  debt, 
and  it  is  equally  clear  that  in  practice  the 
executor  himself  is  allowed  to  impNeach  it.  If, 
in  a  case  where  the  plaintiff  sues  in  behalf  of 
himself  and  all  other  creditors,  and  the  de- 
fendants, who  represent  the  estate,  do  not  ad- 
mit assets,  it  is  objected  at  the  hearing  that  the 
debt  is  not  well  proved,  the  court  tries  the 
question  only  whether  there  is  suflScient  proof 
upon  which  to  found  a  decree;  and  however 
clearly  the  debt  may  be  proved  in  the  cause, 
the  decree  decides  nothing  more  than  that  the 
debt  is  sufficiently  proved  to  entitle  the  plaintiff 
to  go  into  the  master's  office,  and  a  new  case 
may  be  made  in  the  master's  office,  and  new  evi- 
dence may  be  there  tendered. "  See,  Story,  £q. 
Jur. ,  sec.  549,  note.  In  this  case,  it  is  true,  no 
reference  to  a  master  was  made  in  the  first 
decree  for  taking  the  proof  of  the  various  bonds 
that  might  be  produced;  but  the  final  decree 
directed  that,  to  ascertain  the  proportion  and 
amount  of  the  several  series  of  bonds  and  cou- 
pons outstanding,  all  holders  thereof  claiming 
participation  in  the  distribution  of  proceeds  of 
any  sale  of  the  property  should  present  their 
bonds  and  coupons  to  the  court,  to  be  depos- 
ited in  some  bank  to  be  designated,  there  to 
remain  subject  to  further  order  and  to  such 
directions  as  the  court  may  make  to  ascertain 
their  genuineness,  and  to  classify  them.  This 
has  not  yet  been  done,  all  proceedings  being 
stayed  by  the  appeal.  But  the  action  of  the 
court,  as  far  as  it  has  gone,  is  substantially 
correct.  It  only  remaina  to  complete  the  pro- 
ceeding in  accordance  with  the  proper  practice 
applicable  to  the  case. 

On  the  part  of  Robert  Pulsford  it  is  objected 
that  the  decree  does  not  five  him  a  prionty  on 
that  portion  of  the  road  which  was  laid  with 
his  iron.  He  contends  that  he  is  entitled  to 
this,  first,  because  when  the  mortgages  of  the 
complainants  were  executed  it  was  not  in  ex- 
istence, and  could  not  have  been  conveyed 
therebj^,  and  can  onlv  be  embraced  therein  on 
a  principle  of  equitable  estoppel,  which  is  re- 
butted when  it  comes  in  conflict  with  a  su- 
perior equity;  secondly,  because  his  capital 
applied  to  the  road  conserved  it,  and  rendered 
it  capable  of  being  operated,  which  it  would 
not  have  been  otherwise;  hence,  on  the  princi- 
ple adopted  by  the  civil  and  maritime  laws  of 
awarding  priority  to  the  last  creditor  who 
furnished  necessary  repairs  and  supplies  to  a 
vessel,  he  is  entitled  to  priority.  The  counsel 
for  Pulsford  has  furnished  us  with  a  very  in- 
genious and  learned  argument  on  these  pomts, 
but  we  cannot  yield  to  their  force. 
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As  to  the  first  point,  without  attempting  to 
review  the  many  authorities  on  the  subject,  it  is 
sufficient  to  state  that,  in  our  judgment,  Uie 
first,  second  and  third  deeds  of  trust,  or  mort- 
gages, given  by  the  Galveston  Railroad  Com- 
pany to  the  trustees,  estops  the  Company,  and 
all  perBons  claiming;  under  it  and  in  privity  with 
it,  from  asserting  that  those  deeds  do  not  cover 
all  the  property  and  rights  which  they  profesa 
to  cover.  Had  there  b^n  but  one  deed  of  trust, 
and  had  that  been  given  before  a  shovel  had 
been  put  into  the  ground  towards  constructins- 
the  railroad,  yet  if  it  assumed  to  convey  anii 
mortgage  the  railroad,  which  the  Company  waa 
authorized  by  law  to  build,  together  with  its 
superstructure,  appurtenances,  fixtures  and 
rolling  stock,  Uiese  several  items  of  property^ 
as  they  came  into  existence,  would  become  in- 
stantly attached  to  and  covered  by  the  deed,, 
and  would  have  fed  the  estoppel  created  there- 
by. No  other  rational  or  equitable  rule  can  be 
adopted  for  such  cases.  To  hold  otherwise 
would  render  it  necessary  for  a  railroad  com- 
pany to  borrow  money  in  small  parcels  as  sec- 
tions of  the  road  were  completed,  and  trust 
deeds  could  safely  be  give^^  thereon.  The 
practice  of  the  country  and  its  necessities  are  in 
coincidence  with  the  rule.  The  precise  case 
arose  in  New  Jersey  thirty  years  a^.  The  Mor- 
ris Canal  Company  mortgaged  its  canal,  ap- 
{mrtenances  and  chartered  rights,  to  secure  & 
oan.  When  the  mortgage  was  given,  one  sec- 
tion of  the  canal,  that  between  Newark  and 
Jersey  City,  although  authorized,  was  not  con- 
structed. It  was  constructed  afterwards.  Two 
other  mortgages  were  given  upon  that  part  of 
the  canal,  one  of  which  was  held  by  the  State 
of  Indiana.  A  bill  of  foreclosure  was  filed  on 
the  first  mortgage,  and  after  argument  by  very- 
able  counsel,  CnaneeUar  Pennington  held  that 
the  first  mortgage  took  priority.  The  objection 
was  raised  that  the  Company  did  not  own  any 
of  the  land  on  which  the  contested  portion  was 
constructed  when  the  mortgage  was  given. 
"  Can  it  be  possible,"  said  he,  *'  that  if  on  the 
line  of  the  route  at  anv  place  it  should  turn  out 
that  a  deed  was  obtained  for  a  piece  of  land 
since  the  execution  of  the  mortga^,  that  such 
part  of  the  canal  is  not  embnu^a  within  it?" 
8  Green,  Ch.,  402.  Mr.  Pulsford,  as  holder 
of  the  fourth  mortgage,  is  an  assignee  of  the 
Railroad  Compahy,  claiming  underlt,  with  full 
notice  of  the  other  mort^iges.  He  is  in  privity 
with  the  Company,  and  is  Dound  by  the  estop- 
pel. 

As  to  the  other  point,  giving  priority  to  the 
last  creditor  for  aiding  to  conserve  the  thing, 
all  that  is  necessary  to  say  is  that  the  rule  re- 
ferred to  has  never  been  introduced  into  our 
laws  except  in  maritime  cases,  which  stand  on 
a  particular  reason.  We  do  not  understand  that 
it  is  a  part  of  the  general  law  of  Texas.  By  an 
Act  of  the  Congress  of  Texas,  passed  20th  Jan- 
uary, 1840,  the  common  law  was  made  the  rule 
of  decision,  where  not  inconsistent  with  the 
Constitution  and  Acts  of  Congress.  By  the 
common  law  it  is  an  inflexible  rule,  that  what- 
ever is  affixed  to  the  freehold  becomes  a  part  of 
the  realty,  except  certain  fixtures  erected  by 
tenants,  which  oo  not  affect  the  question  here. 
The  rails  put  down  on  the  Companv's  road  be- 
came a  part  of  the  road.  The  road  itself  was 
included  in  the  mortgages  of  the  complainants. 
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Pulsford.  by  allowiDg  his  property  to  go  into 
or  become  part  of  the  road,  consented  to  its  be- 
ing  coverea  by  the  xnortgagies  in  question.  He 
acquired  no  lien  which  can  displace  them.  In 
oeilain  States  a  lien  is  created  by  statute  in  fa- 
vor of  mechanics,  called  the  mechanic's  lien, 
by  which  a  person  furnishing  materials  or  work 
on  a  building  acquires  a  lien  on  the  property  to 
secure  the  payment  of  his  claim.  But  this  kind 
of  lien  did  not  exist  in  Texas  in  favor  of  those 
who  supplied  materials  or  money  for  construct- 
ing railroads.  We  have  no  hesitation^  in  saying 
that  Pulsford's  claim  lo  priority  cannot  be  main- 
tained. 

8ome  other  minor  points  have  been  made  by 
the  defendants  which  it  is  not  necessary  for  us 
to  examine  in  detail.  Our  condiman  is  that  the 
decree,  wfar  asitie  infawr  of  the  eomplainarf^ts, 
must  be  affirmed. 

The  complainants  have  also  appealed  from 
the  decree  because  it  fails  to  award  them  the 
tolls,  Income  and  profits  of  the  railroad  durini; 
the  time  it  was  operated  by  the  present  defeDcf- 
ants,  and  to  make  the  defendants  accountable 
therefor.  The  complainants  claim  that  nearly 
all  the  rolling  stock  and  property,  including  the 
Junction  railroad,  claimed  by  the  defendants  as 
their  property,  were  really  produced  by  the 
earnings  of  the  railroad  fraudulently  appropri- 
ated to  themselves  by  the  defendants.  This 
claim  raises  the  question  whether  a  mortgage  of 
the  tolls  and  income  makes  the  mortgagor  or 
bifl  assignees  accountable  therefor  before  de- 
mand made  by  the  mortgagee.  In  this  case  it 
does  not  appear  that  the  complainants  or  their 
trustees  made  any  demand  for  the  tolls  and  in- 
come until  they  filed  the  present  bill.  The  bill 
itself  does  not  contain  any  allegation  of  such  a 
demand.  Now,  what  is  the  language  of  the 
deeds  of  trust?  They  convey,  it  is  true,  with 
the  other  premises,  the  tolls,  income,  issues  and 
profits,  wnenever  the  Company  shall  be  in  de- 
fault  of  payment;  but  a  subsequent  clause  pro- 
vides that  in  case  the  Company  shall  at  anv 
time  for  the  space  of  three  months  be  in  default 
in  respect  to  the  pavment  of  either  interest  or 
principal  of 'said  bonds  when  due  and  demanded, 
on  request  in  writing  of  any  of  the  holders  of 
the  bonds,  the  trustees  shall  take  possession  of 
the  railroad  and  other  property,  and  through 
the  agency  of  the  persons  thev  may  appoint, 
shall  collect  and  receive  the  tolls,  incomes  and 
profits  of  the  railroad  and  mortgaged  propertv 
for  the  purpose  of  the  securitv  before  declared, 
and  may  sell  the  road  upon  giving  due  notice, 
etc.  It  seems  to  us  that  the  latter  clause  defines 
and  points  out  the  manner  in  which  the  pledge 
of  the  tolls  and  income  is  to  be  practicably  car- 
ried into  effect.  At  all  events,  until  a  regular 
demand  was  made  for  the  payment  of  the  tolls 
and  income  we  do  not  think,  under  the  language 
of  the  deed,  that  the  defendants  were  bound  to 
account  therefor.  If  this  be  so.  it  matters  not 
what  bargains  Uie  defendants  made  between 
themselves  as  to  the  disposition  of  said  tolls  and 
income. 

We  are,  thertfore,  <yf  opinion  that  thi$  part  of 
the  decree  ought  cUeo  to  be  affirmed.  The  result 
is  that  the  entire  decree  of  the  Oireuit  Court  is  of- 
firtMd. 
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ROBERT  FORSYTH,  Plff,  in  Ehr,, 

«. 
ROBERT  K.  WOODS,  Assignee  of  the  Es- 
tate of  Edward  P.  Tessok  and  Edward 
M.  TfissoN,  Son  &  Company. 

(See  8.  C,  U  Wall.,  484-488.) 

Individualpromiseof  partners,  when  does  notereate 
firm  liability — surety  on  bond,  when  promise 
to  indemnify,  not  vaJidr— breach  of  trust  by  ad- 
ministrator, 

A  promise  by  the  individual  partners,  made  in 
their  Individual  names,  reBpectinjr  a  matter  that 
has  no  connection  with  the  firm  business,  does  not 
create  a  liability  of  the  firm  as  such. 

The  law  will  not  enforce  a  promise  to  Indemnify 
a  surety  on  an  administration  bond,  for  doing*  an 
act  planned  and  intended  to  enable  his  principal  in 
the  administration  bond  to  commit  a  gross  breach 
of  trust. 

To  permit  a  mercantile  firm,  of  which  the  ad- 
ministrator Is  a  partner,  to  take  the  assets  of  the 
decedent's  estate,  into  Its  possession,  and  to  share 
In  the  disposition  of  them,  is  a  gross  breach  of 
trust  by  the  administrator. 

[No.  148.] 
Argued  Apr,  IS,  1871.      Decided  May  1, 1871. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Missouri. 

Suit  was  brought  in  the  District  Court  of  the 
United  States  for  the  Eastern  District  of  Mis- 
souri, by  the  defendant  in  error,  as  assignee  of 
a  bankrupt  partnership,  upon  an  account  and 
a  promissory  note.  The  plea  of  the  defendant 
was  demurred  to,  and  Judgment  thereupon 
given  for  the  plaintiff.  Upon  appeal  to  the 
circuit  court  the  said  iudgment  was  affirmed; 
whereupon  said  the  defendant  sued  out  this 
writ  of  error. 

The  case  is  fully  stated  in  the  opinion  of  the 
court. 

Messrs.  Thomas  T.  GanU,  J,  M.  Carlisle  and 
J.  D.  McPherson,  for  plaintiff  in  error: 

The  defendant  having  assumed  a  liability  for 
and  at  the  express  re<|uest  of  the  bankrupts, 
and  the'defendant  having  had  to  pay  the  money 
in  discharge  of  this  liabilitv,  the  money  so  paid 
'was,  in  contemplation  of  law,  paid  for  them 
and  at  their  request. 

The  rule  on  this  subject  was  thus  stated  by 
Lord  Campbell,  Ch.  J, ,  in  Batard  v.  Howes,  3 
E.  <&  B.,  296. 

'*  To  support  the  action  for  money  paid,  it  is 
necessary  that  there  should  be  a  recjuest  from 
the  defendant,  either  expressed  or  implied  by 
law.  Where  one  party  enters  into  a  legal  lia- 
bility for,  and  at  the  request  of  another,  a  re- 
quest to  pay  the  money  is  implied  by  law,  from 
the  fact  of  entering  into  the  engagement." 

If  money  has  been  paid  by  the  plaintiff.in  dis- 
charge of  a  liability  which  he  has  taken  upon 
himself  at  the  defendant's  instance  or  by  his 
authority,  the  laws  will  imply  that  it  was  paid 
at  his  request.    Chit.  Cont.,  10  ed.,  680. 

The  liability  of  the  bankrupt  occurs  before 

NoTB.— ^t>pUea(ton  of  partnerthip  assets  to  debts ; 
rights  of  individual  and  yartnership  creditors  there- 
in.   See  noU  to  17.  S.  v.  Hack,  88  U.  S.  (8  Pet.,  871). 
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bankruptcy,  viz. :  al  the  time  when  the  defend- 
ant became  surety  for  the  partner. 

On  this  point  the  case  of  Batard  v.  Hdwes,  3 
£.  &  B.,  296,  is  express.  That  of  ApjMon  v. 
BoMccm,  8  Met,  170,  is  equally  so. 

The  right  in  action  of  indwitatus  (Uiumptit 
to  set  off  money  paid,  being  plain,  the  question 
here  is  only  as  to  the  effect  of  the  Bankrupt 
Act  upon  the  case. 

The  provisions  of  that  Act,  applicable  to  the 
case,  are  two  only: 

The  20th  section  of  the  Act  restricts  the 
ri^ht  of  set-off  to  demands  in  their  nature  prov- 
able, under  the  Act. 

This  beins  a  demand  for  money  paid,  is 
provable  under  the  general  description  of  a 
debt  and  is,  moreover,  expressly  made  provable 
by  the  19th  section  of  the  Act,  which  provides 
that  if  payment  be  made  after  bankruptcy,  by 
reason  of  any  contingent  liability  existing  at 
the  time  of  the  bankruptcy,  such  payment  may 
be  proved  at  any  time  berore  final  dividend. 

Each  one  of  the  demands  set  up  in  the  plea, 
is  for  money  paid  at  the  joint  request  of  the 
two,  and  only  members  composing  the  firm 
and  for  their  Joint  use  and  benefit ;  and  it  is 
further  shown  that  the  emoluments  were  to 
go  to  the  firm  as  a  matter  of  partnership  busi- 
ness. 

It  is  argued  that  the  only  ground  of  consider- 
ing the  liability  Joint,  is  the  accidental  circum- 
stance of  the  two  principals  on  the  bond  being 
partners. 

That  is  not  our  case.  Their  Joint  liability  de- 
pends on  the  fact  that  the  request  was  joint, 
and  the  act  done  was  for  their  Joint  use  and 
benefit. 

This  is  not  undertaking  to  answer  for  the 
default  of  another  nor  undertaking  to  answer 
for  any  default;  but  a  contract  directly  be- 
tween the  plaintiff  and  defendant;  a  request 
from  one  directly  to  the  other  to  pay  money; 
and  the  payment  of  money  in  pursuance  of 
that  request.  The  Statute  of  Frauds  has  no 
application  to  such  a  case. 

Mr.  S.  S.  Boyd*  for  defendant  in  error: 

In  order  to  exeoiplify  the  matter,  we  will 
take  the  case  of  the  IB.  P.Tesson  bond  by  itself, 
as  the  facts  in  relation  to  both  bonds,  so  far  as 
they  affect  the  question  at  issue,  are  identical ; 
and  whether  Forsyth  was  surety  for  each  of 
the  partners  separately,  or  for  only  one  of 
them,  is  of  no  importance.  » 

So  far  as  £.  P.  Tesson  is  concerned,  he  is  in- 
dividually liable  as  principal  in  the  bond  given 
by  Forsyth  as  surety.  If  E.  M.  Tesson  has  in- 
curred any  liability  at  all,  it  can  only  be  on  one 
or  the  other  of  two  grounds,  very  different 
from  that  which  fixes  the  liability  of  E.  P. 
Tesson.  It  must  be  either  on  his  implied  prom- 
ise that  he  would  be  Jointly  responsible  with 
Forsyth  for  the  acts  of  E.  P.Tesson,  thus  mak- 
ing him  a  co-surety  with  defendant;  or  on  the 
ground  that  he  became  a  guarantor  to  Forsyth 
against  any  loss  occasionea  by  the  conduct  of 
E.  P.  Tesson;  the  liability  of  E.  P.  Tesson 
being  fixed  by  a  sealed  instrument,  and  that  of 
E.  M.  Tesson  resting  wholly  in  parol.  Can  li- 
abilities arising  under  such  different  circum- 
stances and  depending  upon  such  distinctly 
diverse  grounds,  be  converted  into  a  Joint  lia- 
bilitv,  simply  by  showing  that  the  parties  in- 
curring them  happen  to  be  partners  in  bus!- 
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ness?  If  they  are  Jointly  liable,  it  can  only  be 
because  they  are  partners:  for  otherwise,  there 
is  no  unity  or  connection  between  them.  E.  P. 
Tesson  is,  in  any  event,  liable  as  principal  for 
the  whole;  E.  M.  Tesson  is  only  contingently 
liable  on  the  default  of  E.  P.  Tesson,  ana  then 
only  as  co-surety  or  guarantor.  But  we  con- 
tend that  the  record  clearly  shows  that  E.  M. 
Tesson  incurred  no  liability  of  any  kind  what- 
ever, on  account  of  the  E.  P.  Tesson  bond.  E  ven 
had  he  made  a  special  promise  to  answer  for 
the  default  of  E  P.  Tesson,  such  promise  falls 
within  the  Statute  of  Frauds,  and  no  liabihty 
attaches  to  him  therefrom. 

A  verbal  promise  on  the  part  of  the  firm  to 
answer  for  the  default  of  another  person,  or  to 
save  a  person  harmless  from  loss  by  reason  of 
the  conduct  of  another  person,  which  promise, 
whether  made  with  or  without  consiaeration, 
is  clearly  within  the  Statute  of  Frauds,  as  above 
cited,  and  in  terms  declared  to  give  no  right  of 
action,  but  to  be  null  and  void.  The  fact  that 
the  party  making  default  happens  to  be  a 
member  of  the  firm  making  the  promise,  can- 
not, of  course,  affect  the  question. 

Admitting,  for  the  sake  of  the  argument, 
that  the  defendant  has  a  claim  of  some  kind 
against  the  partnership,  for  the  defalcation 
of  E.  P.  Tesson; yet,  it  is  not  provable  a^nst 
the  partnership  estate,  for  the  reason  that  it  not 
only  was  not  due,  but  it  had  no  existence  at 
the  time  of  the  adjudication  of  bankruptcy* 
to  wit:  Dec.  23.  1867;  for  the  liability  of  For- 
syth did  not  become  absolute  until  May  6, 1868. 
when  E.  P.  Tesson  made  default. 

Mr.  Juitiee  Strong^  delivered  the  opinion 
of  the  court: 

The  plea  to  which  the  plaintiff  has  demurred, 
avers  a  Joint  request  made  by  the  individuals 
who  compose  the  firm  of  E.  P.  Tesson  &  Co. , 
to  the  defendant,  soliciting  him  to  become  a 
surety  of  one  of  these  individuals  in  an  admin- 
istration bond.  It  also  avers  a  Joint  represen- 
tation made  to  him  by  them,  that  they  intended 
to  make  the  administration  a  matter  of  partner- 
ship business,  to  take  into  the  possession  of  the 
partnership  business  all  the  assets  of  the  intes- 
tate and  to  share,  as  partners,  the  gains  and 
losses  resulting  from  the  administration ;  so  that, 
in  signing  the  bond,  he  would  in  effect  become 
a  surety  of  the  firm,  and  not  merely  a  surety  of 
the  partner  to  whom  the  grant  of  letters  of  ad- 
ministration might  be  made.  The  plea  further 
avers  that,  moved  by  the  joint  request  and  re- 
lying upon  the  joint  representations  aforesaid, 
the  defendant  did  become  a  surety  in  the  ad- 
ministration bond,  and  that  afterwards  (the 
partnership  having  taken  possession  of  all  the 
assets  of  the  deceased  intestate  and  having  be- 
come bankrupt)  he  was  compelled  to  pay  to  the 
legal  representatives  and  next  of  kin  of  such 
intestate,  a  large  sum  of  money,  in  consequence 
of  the  default  of  the  administrators.  It  is  still 
further  averred  that,  under  similar  circum- 
stances, after  like  request  and  representations, 
the  defendant  became  surety  In  an  administra- 
tion bond  of  the  other  partner,  to  whom  admin- 
istration of  another  estate  was  committed  by 
the  probate  court,  and  that  he  was  compdled 
to  pay  money  for  that  administrator's  default. 
Whether  these  facts  show  a  legal  liability  of  the 
partnership,  as  such,  to  repay  what  the  defend - 
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ant  has  been  compelled  to  pay  in  consequence 
of  a  Buretyahip,  is  the  question  presented  oy  the 
record.  If  th^  do,  the  defenoant  had  a  set-off 
to  the  plaintiff's  demand;  if  they  do  not,  the 
demurrer  to  the  plea  was  rightly  sustained. 

If  it  be  conceded  that  such  a  joint  request  as 
is  pleaded,  followed  by  an  assumption  of  obli- 
gation and  a  consequent  payment  of  money  in 
pursuance  of  it,  raised  an  implied  promise  on 
the  part  of  those  who  joined  in  the  request  to 
reimburse  the  defendant,  it  is,  perhaps,  still  not 
clear  that  it  was  a  partnership  promise,  creating 
a  debt  of  the  partnership  and,  therefore,  entitled 
to  priority  in  bankruptcy  over  private  debts  of 
the  partners.  It  is  not  pleaded  that  the  firm  of 
£.  P.  Tesson  &  Co.  requested  the  defendant  to 
assume  the  obligation  he  took,  though  it  is 
averred  that  the  persons  who  constituted  the 
fl  rm  made  that  request,  and  it  is  not  certain  that 
a  promise  by  a  partnerahip  and  a  promise  by 
the  individual  partners  collectively  have  the 
same  effect.  If  a  firm  be  composed  of  two  per- 
sons, associated  for  the  conduct  of  a  particular 
branch  of  business,  it  can  hardly  be  maintained 
that  the  joint  contract  of  the  two  partners,  made 
in  their  ihdividual  names,  respecting  a  matter 
that  has  no  connection  with  the  firm  business, 
creates  a  liability  of  the  firm  as  such.  The 
partnership  is  a  custinct  thing  from  the  partners 
themselves,  and  it  would  seem  that  debts  of  the 
firm  are  different  in  character  from  other  joint 
debts  of  the  partners.  If  it  is  not  so,  the  rule 
that  sets  apart  the  property  of  a  partnership 
exclusively,  in  the  first  instance,  for  the  pay- 
ment of  its  debts  may  be  of  little  value.  That 
rule  presuiAes  that  a  partnership  debt  was  in- 
curred for  the  benefit  of  the  partnership,  and 
that  its  property  consists,  in  whole  or  in  part, 
of  what  has  been  obtained  from  its  creditors. 
The  reason  of  the  rule  falls  when  a  debt  or  lia- 
bility has  not  been  incurred  for  the  firm  as 
such,  even  though  all  the  persons  who  compose 
the  firm  may  be  parties  to  the  contract. 

But  the  substantial  fault  of  the  plea  in  this 
case  is,  that,  at  best,  it  sets  up  an  illegal  con- 
tract, which  the  law  will  not  enforce.  The 
promise,  if  anv,  of  the  firm  was  to  indemnify 
the  defendant  for  doing  an  act  planned  and  in- 
tended to  enable  his  principal  in  the  adminis- 
tration bond  to  commit  a  gross  breach  of  trust. 
The  arrangement  was  entered  into  in  order  that 
the  partnership  might  obtain  the  possession  of 
all  the  effects,  goods,  chattels,  rights  and  credits 
which  had  belonged  to  the  intestate  decedent, 
and  which  were  assets  tliat  the  administrator 
only  had  the  right  to  hold.  It  was  also  a  part 
of  it  that  the  administration  should  be  con- 
ducted by  the  firm  and  not  by  the  person  to 
whom  the  probate  court  committed  it.  To  this 
arrangement  the  defendant  became  a  party,  and 
he  signed  the  bond  in  view  of  it,  and  in  order 
that  it  might  be  carried  out.  Tlus  appears  from 
the  plea.  It  needs  no  argument  to  show  that 
the  transaction  was  against  the  policy  of  the 
law  and  plainly  illegal 

Letters  of  administration  are  a  trust  They 
are  granted  by  the  probate  court  or  ordinary 
because  of  confidence  reposed  in  the  grantee. 
They  require  him  to  take  exclusive  charge  of  the 
personal  property  of  his  intestate  and  to  bring 
to  its  administration  his  own  personal  attention 
and  Judgment.  He  has  no  right  to  allow  oth- 
ers to  control  it  or  to  share  in  its  administration. 

tiee  11  Wai^  U.  S.,  Book  90. 


If  he  does,  he  exposes  it  to  unnecessary  hazards 
and  subjects  it  to  the  disposition  of  persons  in 
whom  the  ofiicer  of  the  law  has  reposed  no  con- 
fidence. To  permit  a  mercantile  or  a  banking 
firm,  of  which  the  administrator  is  a  partner, 
to  take  the  assets  of  the  decedent's  estate  into 
its  possession  and  to  share  in  the  disposition  of 
them  is  to  invite  what  the  plea  shows  happened 
in  this  case — misappropriation  and  loss.    It  is  a 

fTOss  breach  of  trust,  a  violation  of  legal  duty, 
t  must  be,  therefore,  that  any  contract  which 
has  for  its  object  such  a  faithless  abandonment 
of  the  duties  of  an  administrator  cannot  be  en- 
forced in  a  court  of  law. 

It  is  not  to  be  said  that  the  implied  promise  of 
the  partners  or  the  firm  was  only  collateral  to 
the  illegal  arrangement.  It  was  a  part  of  it. 
The  signing  of  the  bond  and  the  promise  to  in- 
demnify were  both  not  only  in  view  of  a  con- 
templated transfer  of  the  administrator's  duties 
to  the  partnership,  but  they  were  means  avow- 
edly selected  for  that  end. 

It  follows  that  the  plea  set  up  no  debt  to  the 
defendant  due  from  the  bankrupt  firm  which 
is  recoverable  at  law  and  which  can  be  made 
available  as  a  set-off.  The  demurrer  was,  there- 
fore, correctly  sustained. 

Judgment  affirmed, 

Cited~16  Blatohf..444,  445;  18  Bank.  Beg.,  «:  98 
N.  Y.,  245 ;  81  Am.  Rep.,  490  (75  N.  Y.,  510). 


THE   EUREKA    CLOTHES   WRINQING 
MACHINE  COMPANY,  Appt,, 

THE  BAILEY  WASHING  &  WRINGING 

MACHINE  CO. 

(SeeS.C..UWaU.,  48S-482.) 

Gantract,  by  agerU  of  eorparaUon,  bindi  it 
toithout  resolution  of  direetan,  or  eorporcUe 
eecU—one  toho  agreee  to  pay  for  use  of  patented 
machine  i»  estopped  to  deny  the  patent — 
fraud  in  issue  ofpcUent,  no  defense. 

An  agreement  made  by  an  agent  of  a  oorpora- 
tion,  l8  a  oontract  of  the  oorporation,  though  made 
without  any  resolution  of  the  Board  of  Direotors 
and  though  the  seal  used  was  the  private  seal  of 
the  airent,  if  the  a^ent  was  authorized  to  execute 
it,  or  the  company  ratified  his  act. 

A  company  who  agrees  to  pay  a  sum  as  a  royal- 
ty for  the  use  of  a  patented  machine,  cannot,  in  an 
action  to  recover  such  sum,  set  up  that  the  ma- 
chine is  not  covered  by  the  patent,  unless  the 
afirreoment  was  obtained  bj^raud,  surprise  or  im- 
position. .     ^  ^^     « 

A  fraud  of  the  plaintiff,  by  which  the  Commis- 
sioner was  misled  and  deceived  and  induced  to  re- 
issue the  patent,  cannot  be  set  up  In  such  action. 

[No.  189.] 
Argued  Apr.,  11, 1871.    Decided  May  i,  1871. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  Maseachu- 
setts 

The  bill  in  this  case  was  filed  in  the  court 
below,  by  the  defendants  in  error,  for  an  ac- 
counting and  a  decree  for  the  payment  of 
money,  according  to  the  proyisions  of  certain 
agreements  for  the  use  of  a  patent.  A  decree 
having  been  rendered  in  favor  of  the  com- 
plainant, the  respondent  took  an  appeal  to 
this  court. 

The  case  is  fully  stated  by  the  court. 
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Mr,  Jas*  B.  Robb»  for  appellant: 

**  A  promise  for  which  there  is  no  con- 
sideration cannot  be  enforced  at  law." 

* '  The  rule  was  intended  to  protect  parties 
from  mistake,  inadvertence  or  fraud." 

I  Pars.  Cont..  427,  428. 

A  consideration  must  be  proved  where  the 
con  tract  is  in  writing,  as  much  as  if  the  con- 
tract were  oral  only. 

1  Pars.  Cont.,  429. 

An  exception  is  made  in  favor  of  contracts 
under  seal  ;  but  the  indenture  relied  upon  not 
being  sealed  with  the  official  or  corporate  seal 
of  the  Eureka  Company,  is  to  be  treated  as  a 
parol  contract. 

Oen.  Stat,  of  Ma88.,ch.  V6,  sec.  7,  clause  15. 

The  consideration  must  have  some  real  value. 

1  Pars.  Cont.,  486. 

The  only  consideration  to  support  the  de- 
fendant's promise,  is  a  grant  of  a  right  to  use, 
in  the  manufacture  of  wringing  machines  for 
sale,  such  parts  of  the  invention  of  John  Allen- 
der,  secured  bv  the  re- issued  patent,  as  are  rep 
resented  in  defendant's  machine,  and  no  other. 

It  did  not  contain  any  part  of  the  invention. 
Nothing  passed  by  the  grant,  and  there  was  no 
consideration  for  the  promise. 

MesffTS.  Charles  Levi  Woodbury  and 
M,  E.  Ingalls,  for  appellee : 

1.  A  corporation  may  adopt  any  seal  it  choos- 
es, tor  the  time  being,  as  well  as  an  individ- 
ual. 

Perk.,  1,  sec.  82;  Mill  Dam  Foundry  v. 
Jlovey,  21  Pick.,  428;  Porter  v.  B,  B.  Co,,  37 
Me..  349;  Bk.  v.  But   B.  B.  Co.,  30  Vt.,  159. 

2.  Where  a  corporation  makes  a  contract 
through  an  agent,  who  puts  a  seal  to  it,  it  be- 
comes its  contract,  although  it  has  not  its  com- 
mon seal. 

tiee,  cases  cited  above. 

8.  A  corporation  may  appoint  an  agent  by 
mere  vote,  or  by  any  corporate  act  wnatever. 

Ang.  &  Ames,  Corp.,  318;  Bk,  v.  Patter- 
Hon,  7  Cranch,  305. 

4.  Such  appointment  may  be  inferred  or 
implied  from  his  being  held  out  as  such  agent 
by  the  officers  of  the  corporation,  or  from  the 
recognition  of  his  acts  as  agi^nt  by  the  direct- 
ors or  by  the  corporation. 

2  Kent,  Com.  ,288 ;  Storv,  Ag.  ,652 ;  Bk.  v.  Dan- 
dridge,  12  Wheat. ,  64  ;  BandaM  v.  Van  Vechten, 
19  Johns.,  60;  Bk.  v.  GuttsMick,  14  Pet.,  29. 

5.  It  is  not  necessary  that  authority  from  a 
corporation  to  its  agent  to  contract  in  its  be- 
half, should  be  given  at  an  assembly  of  the 
directors  ;  but  their'  assent  may  be  obtained 
separately. 

Bk.  V.  B.  B.  Co.,  30  Vt.,  159. 

6.  Knowledge  and  concurrence  of  stock- 
holders in  all  that  is  done  is  sufficient  author- 
ity to  its  agents. 

MUler  V.  B.  B.   Co.,  86  Vt.,  475. 

7.  A  corporation  becomes  bound  for  the  un- 
authorized acts  of  its  agent  by  a  subsequent 
ratification,  the  same  as  a  natundperson. 

See,  cases  before  cited,  and  Turnpike  v. 
CoUiM,  8  Mass.,  299;  0<yrdon  v.  Preston,  1 
Watts.  885;  Curtis  v.  LeaviU,  16  N.  Y.,  49  ; 
HoytY.  Thompson,  19  N.  Y.,  207. 

8.  This  ratification  may  be  inferred  from 
the  silence  of  the  corporation  upon  receiving 
notice,  through  its  proper  officers,  of  the  acts 
of  one  assuming  to  act  as  its  agent. 
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Gordon  v.  Preston,  1  Watts,  885;  Curtis  ▼. 
Leantt,  15  N.  Y.,49;iJ^^v.  Thompson,  19 
N.  Y..  mi\Frothingham  v.  Haley,  8  Mass.. 
70:  Shaw  v  Nudd,  8  Pick,  9;  Thayer  ▼. 
WhiU,  12  Met.,  848. 

9.  Notice  to  an  agent  in  the  transactionfl 
for  which  he  is  employed,  is  notice  to  the 
principal.  This  rule  applies  equally  to  a  cor- 
poration, as  to  a  natural  person. 

Ang.  &Ames,  Corp.,  sec.  805,  and  cases 
there  cited. 

10.  The  directors  of  a  corporation  are  its 
authorized  agents,  and  notice  to  tbem  in  their 
official  capacity  is  notice  to  the  corporation. 

Ang.  &  Ames,  Corp.,  sec  806;  Burrw  v.  M., 
2 Met.  168;  Sargent y.  Webster,  18Met..  497;Bfc. 
V.  Lewis,  22  Pick,  32;  Bk.  v.  Dams,  2  Hill,  451. 

Mr.  Justice  Miller  delivered  the  opinion  of 
the  court : 

The  appellee  was  the  owner  of  a  re-issued 
patent  for  an  improved  washing  and  wringing 
machine,  the  original  of  which  had  been  issued 
to  John  Allender.  There  had  been  several 
surrenders  and  re  issues  of  this  patent,  the  last 
of  which  is  on  the  22d  July,  1865.*  The  ap- 
pellant being  engaged  in  the  manufacture  of 
clothes  wringing  machines  under  other  patents, 
entered  into  a  written  covenant,  as  the  bill  of 
the  appellee  charges,  with  the  appellant,  for 
the  privilege  of  using  their  patent,  and  the 
bill  makes  exhibits  of  two  written  agreements 
on  this  subject. 

The  first  of  these  agreements  licenses  the 
Eureka  Company  to  use  the  patent  of  the 
Bailey  Company  during  the  existence  of  the 
patent  and  of  any  renewal  thereof,  for  which 
the  Eureka  Company  is  to  pay  a  royalty  of 
flftv  cents  for  every  machine  manufactured  by 
it  m  which  the  patent  is  used.  To  secure  the 
performance  of  this,  and  to  prevent  any  mis- 
understanding, the  Eureka  Company  furnished 
a  sample  of  the  machines,  and  agreed  thai 
its  books  should  at  all  times  be  open  to  the  ex- 
amination of  the  complainants,  and  that  it 
would  make  monthly  reporta  and  payment^  ; 
and  it  covenanted  that  it  would  not  directly  or 
indirectly  infringe  the  re-issued  patent  of  com- 
plainants, or  violate  the  conditions  of  their 
agreement. 

The  second  covenant  was  made  to  arrange 
the  prices  at  which  the  machines  made  by  the 
parties  should  be  sold,  so  to  prevent  injurious 
competition. 

The  bill  charges  that  these  covenants  were 
the  result  of  protracted  negotiations,  in  which 
the  original  patent,  the  re- issues  and  the  char- 
acter of  the  invention  were  well  considered, 
and  that  they  were  a  fair  adjustment  of  the 
interests  of  the  parties. 

It  is  then  alleged  that,  in  the  first  month, 
five  hundred  machines  were  made  under  the 
contract  and  paid  for  by  defendants,  but  that 
it  continued  to  make  and  sell  the  machines, 
and  refused  to  account  or  pay  for  them.  It 
then  prays  for  a  discovery  or  the  number  made, 
and  for  an  account  and  decree  for  the  sum  due. 
and  for  an  injunction  against  the  use  of  the 
patent,  until  the  sum  found  due  shall  be  paid. 

The  answer  denies  the  agreement,  denies  the 
infringement,  asserts  that  the  re-issued  patent 
was  obt^ned  by  fraud  ;  that  it  was  a  device 
to  cover  matter  not  Invented  or  claimed  by 
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John  AUender,  and  denies  that  the  machines 
made  by  defendants  have  anything  in  them 
covered  by  the  patent  of  plaintiff. 

After  rephcation  and  testimony,  a  final  de- 
cree was  rendered,  according  to  the  prayer  of 
the  bill. 

1.  We  are  satisfied  that  the  agreements  set 
op  in  the  bill  are  the  valid  contracts  of  the  de- 
fendant. Though  the  plaintiff  was  unable  to 
produce  any  resolution  or  order  in  writing  bv 
the  trustees  or  Board  of  Directors  of  thede^nd- 
ant  Corporation,  and  though  the  seal  used  was 
the  private  seal  of  one  of  its  officers,  instead  of 
the  corporate  seal,  neither  of  these  is  essential 
to  the  validity  of  the  contract.  We  entertain 
so  doubt  that  Rindge,  the  agent  and  one  of 
the  directors  and  treasurer  of  the  Eureka  Com- 
pany, was  authorized  to  execute  the  agreement, 
and  if  any  doubt  existed  on  that  point,  the  re 
port  and  payment  for  five  hundred  machines, 
the  first  month's  use  of  the  patent  under  that 
agreement,  would  remove  the  doubt  If  it  did 
not,  it  would  very  clearly  amount  to  a  ratifica- 
lidn. 

2.  The  defendant  Company  furnished  a  sam- 
ple of  the  macnine  they  were  making.  That 
machine  is  before  us.  We  do  not  understand 
that  it  is  seriously  contended  that  this  machine 
does  not  contain  some  part  of  the  invention 
covered  by  the  reissue  of  the  AUender  patent. 
The  effort  of  defendant  is  to  show  that  it  is  not 
covered  by  the  original  patent  to  Allender. 
This  latter  point  will  be  noticed  presently. 
After  making  the  agreement  in  this  case,  an 
agreement  made  on  due  deliberation,  the  de- 
fondant  bein^  engaml  in  the  business  of  mak- 
ing the  machines  before  it  took  the  license — an 
agreement  manifestly  intended  to  adjust  con- 
flicting rights — and  after  furnishing  one  of  the 
machines  as  a  sample  of  what  it  proposed  to 
do  under  that  agreement;  and  after  having 
made  and  sold  five  hundred  of  them,  there 
arises  a  very  strong  presumption  that  the  de- 
nial that  anything  in  those  machines  is  covered 
b^  plaintiff's  patent  is  made  to  suppnort  an  un- 
willingness to  pay  the  royalty  which  it  had 
agreed  to  pay.  And  we  are  not  at  all  satisfied 
that,  m  equity,  it  can  be  permitted  to  set  up 
this  defense,  while  it  makes  no  attempt,  by 
cross  bill  or  even  in  the  answer,  to  show  that 
the  agreements  were  obtained  by  fraud,  sur- 
prise or  imposition. 

But  if  ihitt  could  be  permitted,  the  testimony 
does  not  repel  the  presumption  arising  from 
the  making  of  that  contract,  and  the  defend 
ant's  action  under  it,  that  the  machines  made 
by  it  do  contain  matter  covered  by  the  re- 
issued patent  of  plaintiff. 

8.  If  the  defendant  means,  by  the  very 
VHgut*  answer  to  the  bill,  to  set  up  and  to  rely 
on  a  f  f  aud  by  which  the  commissioner  was  mis- 
led and  deceived  and  induced  to  re  issue  the 
patent,  and  that  the  plaintiff  or  its  assignors 
were  the  guilty  parties,  that  question  cannot 
be  raised  in  this  collateral  proceeding,  and  can 
only  be  considered  in  some  direct  suit  to  im 
peach  and  set  aside  the  patent.  Rubber  Co,,  v. 
Ooodyear,  9  Wall.,  788  [76  U.  S.,  XIX.,  506J. 

But  if  it  is  meant  merely  to  say  that,  in 
point  of  fact,  the  re  issue  embraces  matter 
which  was  no  part  of  AUender's original  inven- 
tion, then  there  is  no  evidence  in  the  record  by 
which  we  can  determine  that  question,  for 
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neither  the  original  patent  to  Allender,  nOr  any 
part  of  it,  nor  any  of  the  re-issues  of  that  pat- 
ent, except  the  last,  which  is  the  one  claimed 
to  be  wrongfully  reissued,   is  in  the  record. 

4.  Some  attempt  is  made  to  assail  the  nov- 
elty of  AJlender's  invention,  but  as  no  notice 
was  given  of  any  such  attempt,  or  of  the  wit- 
nesses or  other  evidence  by  which  that  char^ 
was  to  be  supported,  it  cannot  be  considered  in 
this  case. 

On  the  whoU  ease  we  concur  with  the  Circuit 
Court,  arid  its  judgment  is  affirmed. 

Cited- 106  U.  8.,  904  ;  13  Blatohf .,  167,  168 ;  1  Hol- 
mes, 216 ;  2  8awy.,  84. 


UNITED  STATES,  Plff,  in  Err,, 

JOHN  F.  WILEY  et  al. 

(See  8.  Cm  U  Wall..  608-614.) 

War  suspends  Statute  of  Limitations  in  favor  of 
the  citizen  and  the  United  States — Act  of  June 
11,  186 J^ — time  before  thepcusage  of  the  Act,  to 
be  counted. 

The  effect  of  the  war  was,  to  suspend  the  runningr 
of  the  Statute  of  Limitations  during*  its  continuance. 
In  suits  between  the  inhabitants  of  the  loyal  States 
and  the  inhabitants  of  those  in  rebellion. 

The  running  of  the  Statute  is  thus  suspended,  not 
only  in  favor  of  the  citizen,  but  also  in  favor  of  the 
United  States. 

The  genera]  rule,  as  above  stated,  was  not 
changed  by  the  Act  of  Congress  of  June  11, 1884. 

The  Statute  requires  ail  the  time  to  be  deducted 
during  which  the  suit  could  not  be  prosecuted  by 
reason  of  the  war,  whether  such  time  was  before  or 
after  its  passage. 

[No.  188.] 
Argued  Apr,  6,  1871,        Decided  May  1,  1871, 

IN  ERROR  to  the  Chtiuit  Court  of  the  Unit- 
ed States  for  the  District  of  West  Virginia. 

Suit  was  brought  in  the  court  below,  against 
the  defendants  in  error,  upon  a  Marshal's  bond. 
Judgment  having  been  entered  in  favor  of  the 
defendants,  the  plaintiffs  sued  out  this  writ  of 
error. 

The  case  Is  fullv  stated  by  the  court. 

Messrs,  Amos  T.  Akerman,  Atty-Gen.,  C.  H. 
Hill,  Asst.  AUy  Oen.,  B.  H.  Bristow,  Solicit' 
or  Oen.,  and  T,  K  Talbot,  for  plaintiffs  in 
error: 

This  case  would  seem  to  be  one  fully  covered 
by  former  decisions  of  this  court,  to  the  effect 
that  the  time  during  which  the  courts  in  the 
lately  rebellious  States  were  closed  to  the  oppos- 
ing belligerents,  is  to  be  excluded  from  the  com- 
[)utation  of  time  fixed  b^  the  Statute  of  Limita- 
tions, within  which  suits  must  be  brought. 
There  would  seem  to  be  no  reason,  if  the  Stat- 
ute of  Limitations  runs  against  the  United 
States  at  all,  why  this  exclusion  should  not  be 
made  in  respect  of  suits  brought  by  them,  as 
well  as  suits  brought  by  their  citizens. 

Statute  of  June  11,  1864,  sec.  1,  i8  Stats,  at 
L.,  123:  Hanger  v.  AbboU,  6  Wall..  632  (78  U. 
S..  XVIIL,  939);  The  Protector,  9  Wall.,  687 
(76  U.  S.,  XIX.,  812). 

Messrs.  A.  L.  Merriman,  Conway  Robinson 
and  Taaewell  Taylor,  for  defendants  in 
error: 

NOTB.— Su^pen^n  of  Statute  of  Limitatiims  dur- 
ing %oar.  See  note  to  Hanger  v.  Abbott,  73  U.  8., 
XVIII.,  939. 
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June  11,  1864  (sec.  1, 18  Stat,  at  L.»  128;  2 
Brightly,  Dig.,  298)  Congress  passed  the  fol- 
lowing Act: 

"Wiierever,  during  the  existence  of  the  pres- 
ent rebellion,  any  action  (civil  or  criminal) 
shall  accrue  against  any  person  who,  by  reason 
of  resistance  to  the  execution  of  the  laws  of  the 
United  States,  or  the  interruption  of  the  ordi- 
nary course  of  judicial  proceiedings,  cannot  be 
served  with  process  for  the  commencement  of 
such  action  or  the  arrest  of  such  person;  or, 
whenever  after  such  action  (civil  or  criminal) 
shall  have  accrued,  such  person  cannot,  by  rea- 
son of  such  resistance  of  the  laws  or  such  inter- 
ruption of  judicial  proceedings^  be  arrested  or 
served  with  process  for  the  commencement  of 
^he  action,  the  time  during  which  such  person 
shall  so  be  beyond  the  reach  of  legal  process, 
shall  not  be  deemed  or  taken  as  any  part  of  the 
time  limited  by  law  for  the  commencement  of 
such  action." 

Congress  had  previously,  July  11,  1862  (12 
SUt.  atL..  588;  Brightly,  Dig.,  862),  enacted 
that  the  time  fixed  for  limitation  of  suits  agunst 
sureties  of  postmasters,  by  the  8d  section  of 
Act  of  Congress,  Mar.  8,  1825  (2  years),  shall 
not  be  considered  as  running  in  any  State  de- 
clared to  be  in  a  state  of  insurrection  during  the 
time  the  insurrection  shall  continue.  And  in 
the  16th  section  of  Act  of  July  27,  1868,  15  U. 
S.  Stat,  at  L.,  197,  which  repealed  the  limita- 
tion of  2  years  in  suits  against  sureties  of  poe^ 
masters,  it  was  carefully  provided  that  nothing 
therein  contained  should  repeal  any  of  the  pro- 
visions of  the  Act  of  July  11,  1862,  aforesaid. 

The  above,  it  is  believed,  is  a  collection  of  all 
the  Statutes  of  Limitation  affecting  offered 
bonds,  to  which  should,  perhaps,  be  added  the 
Act  of  Mar.  2,  1867, 14 Slat.  atL.,  545,  relating 
to  appeal  and  writs  of  error;  as  to  which  see 
The  Protector,  9  Wall.,  688  (76  U.  S.,  XIX., 
»12). 

The  suit  might  have  been  commenced  prior 
to  the  war. 

The  suit  was  not  brought  for  8  vears  and  8 
months  after  May  25, 1865,  when,  by  the  case 
agreed,  there  was  no  longer  any  interruption  to 
the  regular  proceedings  "of  the  courts  of  Vir- 
ginia. 

It  will  not  be  denied,  I  presume,  that  the  Act 
limiting  suits  on  the  bonds  of  Marshals,  which 
are  payable  to  the  United  States  of  America, 
applies  to  all  suits  brought  on  such  bonds, 
whether  for  the  use  of  the  United  States,  or 
for  the  use  of  any  individual  injured  by  default 
of  the  Marshal.  The  terms  of  the  law  are  gen- 
eral, *'all  suits;"  and  while  it  is  held  that  the 
sovereign  power  is  not  bound  by  general  words 
in  a  statute,  but  only  when  intended  expressly 
or  by  necessary  implication,  no  question  of  this 
character  can  be  raised  on  a  statute  applying 
exclusively  to  statutory  bonds  jmyable  to  the 
United  States,  and  suable  only  in  the  name  of 
the  United  States.  If  it  does  not  apply  to  the 
United  States,  the  only  obligee  in  the  bond 
mentioned  in  the  Act,  the  statute  is  nugatory 
and  of  no  effect  whatever. 

What,  then,  is  the  effect  of  the  Act  of  the  11th 
of  June,  1864?  Unless  it  be  held  that  the  Stat- 
ute is  retrospective  in  its  operations,  this  Stat- 
ute does  not  prevent  the  bar  of  the  Statute,  for, 
if  prospective  only,  its  effect  will  be  to  stop 
the  running  of  the  Statute  from  June  11,  1864, 
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to  25th  Mav  1865,  a  period  less  than  a  year, 
which  would  leave  more  than  six  years  in  which 
the  Statute  would  be  held  to  run. 

Now,  statutes  of  limitation  are  never  held  to 
be  retrospective;  for  to  make  them  so,  would  be 
impairing  vested  rights  or  th^  obligation  of 
contracts. 

Ang.  Lim.,  14,  sec.  22.  and  cases  therein 
cited;  Gospel  Society  v.  Wheder,  2  Gall..  ia5; 
Colder  y.  BuU,  8  Dall.,  886;  Daehy.  Van  Kleeek, 
7  Johns.,  477;  Ogden  v.  Saundere,  12  Wheat., 
849;  Jackson  v.  LampMre,  8  Pet.,  280;  iVrt- 
master- Qen,  v.  lUee,  Gilp.,  554. 

In  this  last  case  it  was  held  that  the  Act  of 
Mar.  8,  16^5,  limiting  suits  against  sureties  of 
deputy-postmasters,  did  not  apply  to  bonds exe> 
cuted  before  the  passage  of  the  Act. 

This  Act  of  June  11,  1864,  cannot  be  said  to 
be  an  enabling  statute;  the  obvious  desien  and 
intent  was  to  declare  that  the  Statute  of  Limi- 
tations should  not,  in  the  cases  mentioned,  be 
computed  in  any  part  of  this  time  limited  by  law 
for  the  commencement  of  an  action,  or,  which  in 
effect,  is  the  same,  to  add  to  the  period  limited 
bv  law,  the  exact  time  which  that  statute  de- 
clared should  not  be  computed. 

In  its  provisions  it  differs  materially  from  the 
Act  of  Mar.  2,  1867,  referred  to  in  the  case  of 
The  Protector  {supra). 

It  is  submitted  that  the  Acts  of  July  11. 
1862,  12  Stat,  at  L.,  538;  July  27,  1861,  and 
June  11,  1864,  all  cited  at  larse,  are  statutes 
declaratory  of  the  principle  that  legislation  was 
necessary  to  prevent  the  runnlnc  of  the  Statute 
of  Limitations  against  the  United  States  during 
the  late  civil  war. 

The  expressions  are  obviously  prospective, 
and  can  only  mean,  that  if,  after  the  passage  of 
the  Act,  any  person  cannot  be  arrested,  then 
the  time  during  which  process  is  obstructed 
shall  be  deductmi,  jn  computing  the  time  with- 
in which  the  action  may  be  or  might  have  been 
brought. 

If  Congress  had  said  plainly  that  so  much  of 
the  time  of  the  rebellion  or  civil  war.  as  elapsed 
after  the  passage  of  the  Act  aforesaid,  shall  not 
be  computed,  and  had  said  no  more  in  express 
terms,  is  it  not  fully  equivalent  to  saying  that 
the  residue  of  the  period  of  the  war  shall  be 
computed  in  applying  the  Act  of  Limitations? 
Is  not  this  a  case,  if  there  ever  was  or  can  be 
one,  for  the  application  of  the  old  rule  of  con- 
struction, **Bxpressio  uniusestesDdusioalt^ii***? 

The  Act  is  an  express  provision  by  law  to 
protect  the  United  States  in  its  future  suits 
against  the  operation  of  its  own  Statute  of  Lim- 
itation, during  the  remaining  period  of  the  war 
after  its  passage,  and  affirming  the  principle 
that  it  did  run  on  against  the  Government, 
at  least  excludes  any  and  all  other  relief  and 
protection ,  against  the  running  of  the  Statute  dur- 
ing the  war, than  that  provided  by  itself  and  for 
itself ,  the  sovereini  by  that  Act.  It  had  the  power 
to  make  a  more  liberal  provision  of  time  for  it- 
self ;  but  not  deeming  it  expedient  or  necessary 
it  is  not  for  the  courts  to  supply  what  was  want- 
ing in  legislation  to  cover  the  exigencies  of  this 
case  upon  anv  supposed  equity  of  the  Statute 
to  prevent  a  defeat  of  this  action  upon  this  plea. 

If  Congress  had  not  thouffbt  proper  to  create 
specially  against  the  United  States  the  bar  of 
the  Statute  of  Limitations,  no  time  would  have 
been  run  against  the  Uivitedi  States,  so  that  out- 
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side  of  the  special  Statute,  there  beinfi:  no  bar, 
there  can  be  nothing  referable  to  equity  to  be 
invoked  in  its  behalf. 

It  is  submitted  that  the  recent  decisions  of 
the  court,  viz. :  Hanger  v.  AbbaU,  6  Wall., 
»i2  (73  U.  S.,  XVni.,  889)  and  The  Protector , 
{aupra)  and  other  like  cases  decided  this  term 
and  not  yet  reported,  have  no  application  to 
the  case  at  bar. 

All  of  those  cases  were  cases  between  indi- 
vidual subjects  or  citizens  of  opposing  belliger- 
ants. 

JtuUce  Clifford,  in  Hanger  v.  Abbott,  states 
that  the  right  to  sue  was  suspended  by  the  Acts 
of  the  (Government,  for  which  all  the  citizens 
are  responsible,  but  this  only  refers  to  the  right 
of  the  citizen,  not  to  the  right  of  the  Gk)vern- 
ment. 

Mr.  Justice  Strong^  delivered  the  opinion  of 
the  court: 

Whether  the  Act  of  April  10.  1806.  which 
prescribes  a  limitation  to  suits  upon  Marshals' 
IxHids,  is  applicable  to  suits  brought  by  the 
United  States,  is  a  question  which  we  do  not 
propose  now  to  answer,  for,  if  it  is,  we  are  still 
of  the  opinion  that  the  defendants'  plea  of  the 
statute  was  an  insufficient  bar. 

The  cause  of  action,  arose  in  1880,  and  the 
present  suit  was  brought  on  the  15th  of  Febru- 
ary, 1869.  But  it  is  stipulated  between  the  par- 
ties that  from  the  24th  day  of  May,  1861,  to  the 
24th  day  of  May,  1865,  the  defen(&nts  were  act- 
ual residents  of  the  State  of  Virginia,  and  that 
during  the  whole  of  that  period,  by  reason  of 
resistance  to  the  execution  of  the  laws  of  the 
United  States,  and  the  interruption  of  the  ordi- 
nary course  of  judicial  proceedinss  in  said  State 
of  Virginia,  the  defendants  could  not  be  served 
with  process  for  the  commencement  of  the  ac- 
tion. We  know^  judicially,  that  during  the  four 
years  in  which  the  process  could  not  be  served 
there  existed  a  state  of  war,  and  that  the  inabil- 
ity to  effect  service  was  caused  by  that.  The 
question, therefore,  is:  whether  the  time  during 
which  the  war  existed,  and  during  which  it  was 
impossible  to  serve  process  for  commencement 
of  suit,  is  to  be  deducted  from  the  time  which 
elapsed  between  1860  and  February  15th.  1869. 

fii  Hanger  v.  AhboU,  6  Wall.,  682  [73  U.  S.. 
XVIII.,  989],  it  was  decided  that  the  effect  of 
ttie  war  was  to  suspend  the  running  of  Statutes 
of  Limitation  during  its  continuance,  in  suits 
between  the  inhabitants  of  the  lo^al  States  and 
the  inhabitants  of  those  in  rebellion.  The  same 
doctrine  was  repeated,  in  substance,  in  TheFro- 
teetar,  9  Wall..  687  [76  U.  S.,  XIX.,  812].  It 
would  answer  no  good  purpose  to  go  behind 
the  decisions  and  review  the  reasons  upon  which 
they  are  founded.  We  are  still  of  opinion  that 
they  rest  upon  sound  principle.  But  it  is  said 
those  decisions  only  rule  that  the  war  suspended 
the  Statutes'  running  against  claims  by  one  citi- 
zen upon  another,  and  that  they  do  not  relate 
to  claims  of  the  Government  against  its  own  cit- 
izens resident  in  rebellious  States.  This  may 
be  conceded,  but  the  same  reasons  which  justi- 
fy the  application  of  the  rule  to  one  class  of 
cases  require  its  application  to  the  other.  True, 
the  right  of  a  citizen  to  sue  during  the  contin- 
uance of  the  war  was  su8pended,while  the  right 
of  the  (Government  remained  unimpidred.  Sut 
it  is  the  loss  of  the  ability  to  sue  rather  than  the 
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loss  of  the  right  that  stops  tho  running  of  the 
Statute.  The  inability  may  arise  from  a  sus- 
pension of  right,  or  from  the  closing  of  the 
courts,  but  whatever  the  ori^nal  cause,  the 
proximate  and  operative  reason  is  that  the  claim- 
ant is  deprived  of  the  power  to  institute  his 
suit.  Statutes  of  limitation  are  indeed  statutes 
of  repose.  They  are  enacted  upon  the  presump- 
tion that  one  having  a  well  founded  claim  will 
not  delay  enforcing  it  beyond  a  reasonable  time, 
if  he  has  the  power  to  sue.  Such  reasonable 
time  is,  therefore,  defined  and  allowed.  But 
the  basis  of  presumption  is  gone  whenever  the 
ability  to  resort  to  the  courts  has  been  taken 
away.  In  such  a  case  the  creditor  has  not  the 
time  within  which  to  bring  his  suit  that  the 
statute  contemplated  he  should  have.  It  is  quite 
obvious  that  this  is  the  case,  as  well  where  the 
Government  is  the  creditor  as  where  the  credit- 
or is  a  citizen  of  the  Government,  and  if,  there- 
fore, the  running  of  the  Statute  is  suspended  in 
favor  of  the  citizen,  with  equ^  reason  must  it 
be  in  favor  of  the  Government.  There  is,  also, 
great  force  in  the  thought  suggested  by  the  ob- 
servations made  in  Hanger  v.  Abbott,  that  "un- 
less the  rule  be  so,  ihe  citizens  of  a  State  may 
escape  the  payment  of  their  debts  to  the  Gov- 
ernment by  entering  into  an  insurrection  and  re- 
bellion, if  they  are  abl€^  to  close  the  courts  and 
successfully  resist  the  laws  until  the  bar  of  the 
Statute  shall  have  become  complete.  Such  a 
doctrine  is  too  unreasonable  to  be,  for  an  instant, 
admitted." 

It  has  been  argued,  however,  on  behalf  of  the 
defendants  in  error,  that  if  the  general  rule  be 
as  above  stated,  it  was  changed  by  the  Act  of 
Congress  of  June  11th.  1864.  18  Stat,  at  L.,  128. 

That  statute  enacted  "That  whenever,  during 
the  existence  of  the  present  rebellion,  any  action, 
civil  or  criminal,  shall  accrue  against  any  per- 
son, who,  by  reason  of  resistance  to  the  laws  of 
the  United  States,  or  the  interruption  of  the  or- 
dinary course  of  judicial  proceedings,  cannot 
be  served  with  process  for  the  commencement 
of  such  action,  or  the  arrest  of  such  person ;  or, 
whenever  after  such  action,  civil  or  criminal, 
shall  have  accrued,  such  person  cannot,  by  rea- 
son of  such  resistance  to  the  laws  or  such  inter- 
ruption of  such  judicial  proceedings,be  arrested 
or  served  with  process  for  the  commencement 
of  the  action,  the  time  during  which  such  per- 
son shall  be  beyond  the  reach  of  legal  process 
shall  not  be  deemed  or  taken  as  any  part  of  the 
time  limited  by  law  for  the  commencement  of 
such  action." 

The  operation  of  the  Statute,  it  \b  said,  is  to 
direct  that  the  time  after,  the  passa^  of  the  Act, 
during  which  process  might  be  hindered,  shall 
be  deducted  in  computing  the  time  within  which 
the  action  should  have  l^en  brought,  and  hence 
that  an  implication  arises  that  the  time  anteced- 
ent to^ts  passage  shall  not  be  deducted.  Such 
is  not  our  understanding  of  the  enactment.  It 
is,  doubtless,  prospective  as  furnishing  a  rule 
for  the  action  of  courts,  but  it  did  not  abrogate 
the  common  law.  Even  were  it  admitted  that 
the  time  required  to  be  deducted  is  onlv  that 
which  was  after  the  passage  of  the  Act,  there  is 
no  necessary  implication  tnat  the  time  anteced- 
ent to  its  passage  should  be  taken  as  a  part  of 
the  period  limited  by  law  for  the  commencement 
of  actions.  The  Act  of  March  2. 1867, 14  Stat, 
at  L. ,  545,  authorized  appeals  and  writs  of  error 
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from  and  to  courts  in  Judicial  districts  when  the 
regular  sessionsof  the  courts  had  been  suspended 
by  insurrection  or  rebellion,  if  brought  or  sued 
out  within  one  year  from  the  passage  of  the 
Act.  This  Act  might,  with  more  reason,  be 
claimed  as  raising  an  implication  that  such  ap- 
peals or  writs  of  error  cannot  be  allowed  after 
the  expiration  of  a  year  from  its  passage.  Yet 
in  77m  Protector  Xsupra]  it  was  held  that 
an  appeal  was  in  time  though  not  taken  until 
July  28,  1869,  more  than  eight  years  after  the 
final  decree  in  the  circuit  court,  and  more  than 
two  years  after  the  enactment  of  1867,  and  this 
because  the  four  years  of  the  war  were  to  be  de- 
ducted. In  other  words,  the  Statute  being  af- 
firmative only,  raised  no  implication  of  an  in- 
tent to  repeal  a  former  statute  or  alter  the  com- 
mon law  to  which  it  was  not  repugnant. 

The  purpose  of  the  Act  of  1864  was  manifest- 
ly remedial,  to  preserve  and  restore  rights  and 
remedies  suspended  by  the  war.  Hence  it  is 
entitled  to  a  liberal  construction  in  favor  of 
those  whose  rights  and  remedies  were,  in  fact, 
suspended.  The  mischief  it  sought  to  remove 
would  be  but  half  remedied  were  it  construed 
as  contended  for  by  the  olaintiffs  in  error.  It 
is  not,  therefore,  to  be  admitted  that  the  inten- 
tion of  Congress  was  to  orescribe  a  deduction 
only  of  the  time  which ^ight  elapse  after  the 
passage  of  the  Act,  during  which  it  might  be 
impossible  to  serve  process.  On  the  contrary, 
we  are  of  opinion  that  the  Statute  requires  all 
the  time  to  be  deducted  during  which  the  suit 
could  not  be  prosecuted  by  reason  of  resistance 
to  the  laws,  or  interruption  of  judicial  proceed- 
ings, whether  such  time  was  before  or  after  its 
passage.  Such  we  have  decided  to  be  its  mean- 
ing at  the  present  term,  in  Stetoart  v.  Bloom, 
[ante,  176],  and  it  is  unnecessary  to  repeat  the 
reasons  given  for  the  decision. 

These  observations  are  sufficient  to  show  that, 
in  our  opinion,there  was  error  in  entering  a  judg- 
ment for  the  defendants. 

The  judgment  of  the  Circuit  Court  is  reversed, 
and  the  cause  is  remanded  for  further  proceedings. 

Cited— 11  Wall.,  S04;  9S  U.  S.,  115;  2  Hu^rbes,  267; 
9  Blatchf.,  127 ;  6  Bank.  Re«r..  818;  12  Bank.  Refir.«640, 
641 ;  40  Wu.,  829 ;  10  Am.  Rep..  640, 544  (60  N.  7.,  626); 
11  Am.  Rep.,  453  (51  Mo.,  307);  18  Am.  Rep..  747  (8 
Vroom,  444). 


WILLI A:M  p.    HALLIDAY  bt  al.,  Plffs. 

in  Err,, 

THOMAS  A.  HAMILTON  and  JOHN  L. 
DUNNICA;  Partners,  as  Hamiltok  &  Dun- 

»ICA. 

(See  S.  C,  11  Wall.,  500-666.) 

When  the  title  to  goodspasses  to  the  consignees — 

trespoM  by.  • 

Where  goods  are  put  In  charge  of  a  carrier,  by 
the  purchaser  to  be  transported  to  conslfrnees. 
In  pursuance  of  a  special  aisreement  that  they 
shall  sell  the  erooda  to  pay  a  draft  made  against 
the  goods,  and  applv  any  surplus  to  pay  prevloua 
advances  made  by  them  to  such  purchaser,  the 
bill  of  lading  being  attached  to  and  sent  with  the 
draft;  held,  that  the  legal  title  to  the  goods  passed 
to  the  consignees,  on  delivery  to  the  carrier. 

NOTB.— Hoii7  far  consignment  of  goods  vests  the 
property  in  consignee  and  to  whom  the  carrier  is  re- 
sponsibte  for  loss  or  injury.  See  note  to  Grove  v. 
0*Brien,  40  U.  S.  (6  HowOi  429. 
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The  consignees  mav  maintain  trespass  against  the 
plaintlfFs  in  an  attachment  suit,  who  had,  after  the 
delivery  to  the  carrier  attached  and  taken  the 
goods  and  scAd  them,  and  received  the  proceeds  of 
the  sale,  on  a  demand  against  the  purchaser  for  the 
the  purchase  money  of  the  goods. 

[No.  91.] 
Argued  Mar,  1,  1871,    Bedded  May  i.  1871. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  Illinois. 

Suit  was  brought  in  this  case  in  the  court  be- 
low, b;^  the  defendants  in  error,  to  recover  for 
a  certain  quantity  of  com.  Judgment  having 
been  given  for  the  plaintiffs  in  that  court,  the 
defendants  sued  out  this  writ  of  error. 

The  case  is  fully  stated  by  the  court. 

Messrs,  T.  L.  Dickey,  A  W.  Johnson  and 
Albert  Pike,  for  plaintiffs  in  error: 

There  must  be  a  special  promise  and  agree- 
ment on  the  part  of  consignors  to  make  the 
particular  shipment  in  question  a  special  pre- 
vious appropriation  of  that  special  cargo, 
and  an  actual  acceptance  and  consent  thereto 
on  the  part  of  the  consignees.  There  must  be 
some  obligation  on  the  part  of  codsignors  to 
ship,  and  some  obligation  on  the  part  of  con- 
signees to  accept  draft,  or  an  actual  acceptance 
of  the  draft  at  the  time  the  right  of  attach- 
ing creditors  become  vested  by  actual  seizure. 
It  18  absolutely  essential  that  consignees  should 
have  knowledge  that  the  cargo  in  question  was 
intended  to  be  consigned  tp  them,  and  that  they 
should  have  done  some  act  on  the  faith  of  that 
particular  consignment  (at  the  time  they  allege 
the  lien  existed)  by  reason  of  which  they  would 
be  injured  if  such  were  denied  them. 

2  Pars.  Cont..  94.  98,  292.  5th  ed. ;  Brandt  v. 
BowWy,  2  B.  &  Ad.,  982;  Coxe  v.  Harden,  4 
East,  211;  3  Pars.  Cont,  261,  6th  ed.;  Bank 
V.  Jones,  4  N.  Y..  497;  1  Curt. :  180;  1  Bos.  & 
P.,  5e8;Batem.  Coml.  L.,181;Holc.  Lead.  Cas. 
upon  Coml.  L.,  66,  66;  Conard  v.  Ins.  Oo,,  1 
Pet. ,  387;  Farquhar  v.  Craia,  4  Bro.  P.  C,  47. 

Mr.  Geo.  P.  Strong^*  for  defendants  in 
error: 

The  delivery  of  the  com  to  the  carrier,  under 
a  bill  of  lading,  bv  which  he  bound  himself  to 
deliver  it  to  defendants  in  error,  who ,  by  a  pre- 
vious agreement  with  the  owners  and  shippers 
thereof,  were  to  apply  the  proceeds  to  the  pay- 
ment of  an  existing  balance  aj^inst  them, 
vested  in  the  defendants  such  an  mterest  in  the 
com  as  would  give  them  the  ri^ht  to  maintain 
this  action  against  the  plaintiffs  m  error,  attach- 
ing creditors  of  the  shippers. 

Russ.  Fact.  &  Bro.,  45  Law  Lib.,  203;  Bry- 
ans  V.  Nix,  4  Mees.  &  W.,  775.  790  ;  Riee  v. 
Austin,  17  Mass.,  204;  Anderson  y.  Clark,  3 
Bing.,  20. 

A  price  was  paid  to  the  shipper  for  the  prop- 
erty shipped,  and  a  full  surrender  of  all  poo- 
session  and  control  of  the  com  took  place  when 
Sherwood,  Kama  &  Co.  drew  their  bill  of  ex- 
change on  defendants,  and  sold  and  delivered 
it  with  the  bill  of  lading  to  Cole  Brothers.  This 
act  changed  the  title  of  the  property.  The 
specific  lot  of  corn  was  set  apart  and  marked. 

Nor  does  it  matter  that  the  defendants  did 
not  accept  the  bill  until  after  the  com  was  at- 
tached. 

It  nowhere  appears  that  defendantii  knew 
the  com  had  been  attached,  at  the  time  thej 
accepted  the  bill. 
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Nesmiih  v.  I>!/eing  A  Bleach  Co. ,  1  Curf . ,  1 30 : 
OiJtMm  V.  Steverm,  8  How.,  884; Fo^  v.  Cferr*.  86 
Mo..  575;  Desha  v.  iVp«,  6  Ala..  690,  in  which 
Justice  Gloldthwaite  sums  up  the  doctrine,  on 
page 694,  citing  Cross  on  Liens,  82  Law  Lib.,  p. 
253;  also,  HatUe  v.  Smith,  1  Bos.  &  P.,  568,  op., 
p.  570;  see,  also,  KoUock  v.  Jackson,  6  Ga.,  158, 
op. ,  p.  155;  Davis  v.  Bradlep,  28  Vt.,  118,  op., 
p.  124;  Wadey.  iETamtZton,  80  Qa. ,  450 ;  BraiDn- 
ell  V.  Camley,  3  Duer,  9,  op.,  p.  12;  Funk 
houser  y.  Duteher,  14  La.  Ann.,  499;  Cuming 
▼.  Drawn,  9  East,  506;  Morisan  v.  Oray,  2 
Bing.,  260;  Bk.  v.  Homeyer,  45  Mo.,  145. 


Jfr.  Justice  Davis  delivered  the  opinion  of 
the  court: 

On  the  conceded  facts  of  this  case,  there  can 
be  no  Question  that  the  legal  title  to  the  1,250 
sacks  of  com  passed  to  Hamilton  &  Dunnica 
before  the  levy  of  the  attachment  by  Halliday 
Brothers,  and  if  so,  the  judgment  of  the  cir- 
cuit court  must  be  affirmed. 

The  history  of  the  case  is  substantially  this: 

In  1867.  uherwood,  Earns  &  Co.,  commis- 
sion merchants  of  St.  Louis,  had  a  standing 
agreement  with  Hamilton  &  Dunnica,  of  New 
Orleans,  to  ship  produce  for  them,  and  to  draw 
drafts  on  the  shipments;  which  they  were  to 
accept  and  pay.  In  case  the  proceeds  of  any 
shipment  left  a  balance  due  Hamilton  &  Dun- 
nica, they  were  to  apply  the  surplus  of  any 
other  shipment  in  payment  of  it.  At  this  time 
Cole  Brothers  were  the  correspondents,  in  St. 
Louis,  of  Hamilton  &  DunnicA,  and  were  ad- 
vertised to  make  advances  on  shipments  made 
to  them,  and  often,  during  the  season  of  1867, 
made  advances  upon  shipments  to  this  house 
by  Sherwood,  Earns  &  Co.  In  this  condition 
of  things  the  transaction  occunred  which  is  the 
subject  of  this  controversy. 

On  the  81st  day  of  August,  1867,  Sherwood, 
Kams  &  Co.  purchased  of  Halliday  Brothers, 
of  Cairo,  Illinois,  through  their  agents  in  St. 
Louis,  1250  sacks  of  com,  lying  at  Price's 
Landing  on  the  Mississippi  River,  which  is  a 
short  distance  above  Cairo,  and  obtained  hn 
order  for  the  delivery  of  the  corn.  This  order 
they  handed  over  to  the  agent  of  the  steam- 
boat Bee,  then  at  her  wharf  in  St.  Louis,  who 
issued  a  regular  bill  of  lading  to  deliver  the 
com  to  Hamilton  &  Dunnica,  at  New  Orleans. 
On  the  same  day,  Sherwood,  Earns  &  Co., 
drew  their  bill  of  exchange,  for  $2,500  on 
Hamilton  &  Dunnica,  and  in  it  told  them  to 
charge  the  same  to  account  of  this  specific  ship- 
ment.  At  this  time  there  was  a  large  balance 
due  Hamilton  &  Dunnica,  on  account  of  pre- 
vious shipments  of  produce.  This  bill  of  ex- 
change was  taken  to  Cole  Brothers  for  discount, 
and  sold,  indorsed  and  delivered  to  them  with 
the  bill  of  hiding  attached,  by  Sherwood, 
Earns  &  Co.,  to  whom  they  paid  the  proceeds. 
Shortly  after  this.  Cole  Brothers  deposited  the 
bill  of  exchange,  thus  accompanied  bv  the  bill 
of  lading,  with  a  banking  house  in  St.  Louis, 
who  sent  them  forward,  and  Hamilton  &  Dun- 
nica accepted  the  bill  of  exchange,  without 
notice  of  any  difficulty  in  the  matter,  and  paid 
it  at  maturity.  In  a  day  or  two  after  the  bill 
of  lading  was  issued  and  transferred  to  Cole 
Brothers,  the  steamboat  Bee  proceeded  on  her 
voyage  to  New  Orleans,  as  far  as  Price's  Land- 
Bee  11  Walu 


ing,  and  having  obtained  the  corn,  stoppctl  at 
Cairo.  There  the  com  was  levied  on  and  tsken 
from  the  possession  of  the  boat,  by  virtue  of 
certain  attachment  proceedings  at  the  suit  of 
Halliday  Brothers  against  Sherwood,  Earns  & 
Co.,  who,  it  seems,  had  not  paid  for  it.  These 
proceedings  resulted  in  the  sale  of  the  corn, 
and  the  payment  of  the  proceeds  by  the  Mar- 
shal to  Halliday  Brothers. 

On  this  state  of  the  case,  there  is  no  diffi- 
culty, on  principle  and  authority,  in  determin- 
ing the  rights  of  the  parties  to  this  controversy. 

It  is  not  necessary  to  discuss  the  general  doc- 
trine relating  to  the  lien  of  a  factor,  because  it 
has  no  application  here.  If  this  were  the  case 
of  a  mere  agreement  to  ship  produce  in  satis- 
faction of  antecedent  advances,  which  will  not, 
in  general,  give  the  factor  or  consignee  a  lien 
upon  it  for  his  general  balance  until  he  obtains 
actual  possession  of  it,  the  attachment  would 
hold  the  property.  But  the  agreement  in  ques- 
tion is  of  a  different  character,  and  rests  on  a 
different  le^al  principle.  It  appropriates  spe- 
cifically 1,250  bags  of  com  to  Hamilton  &  Dun- 
nica, with  an  intention  that  they  shall  sc^U  it  to 
pay  the  draft  drawn  against  it  and,  if  there  is 
any  surplus  remaining  after  this  is  done,  to 
apply  it  in  liquidation  of  the  advances  pre- 
viously made  for  Sherwood.  Earns  &  Co.  And 
this  appropriation  did  not  rest  in  intention 
merely,  for  it  was  executed,  so  far  as  the  par- 
ties in  St.  Louis  could  execute  it,  by  the  trans- 
mission of  the  bill  of  lading  to  Hamilton  & 
Dunnica.  As  soon  as  the  corn  was  deposited 
with  the  common  carrier,  who  was  the  bailee 
for  the  purpose,  the  title  to  it  and  right  of  prop- 
erty in  it  was  changed  and  vested  in  Hamilton 
&  Dunnica,  to  whom  it  was  to  be  delivered. 
This  is  the  effect  of  all  the  cases  on  the  sub- 
ject. HaUle  V.  Smith,  1  Bos.  &  P.,  563;  Desha 
V.  Pope,  6  Ala.,  690;  Oibsony.  Stevens,  8  How., 
384;  Otow  v.  Brien,  8  How.,  429;  Bryans  v. 
Nix,  4  Mees.  &  W..  775;  Andersfm  v.  Clark,  2 
Bing.,20;  lfo/6iw*  V.  Wii?A<.24Wend.,169;  Qros- 
v&nor  V.  PhiUips,  2  Hill,  147;  Sumner  v.  Ham- 
let, 12  Pick..  76;  Nesmith  v.  The  Dyeing,  etc., 
Co.,  1  Curt.,  180;  Valle  v.  Cerre,  86  Mo..  575. 
A  contrary  rule  would  defeat  the  object  which 
the  parties  to  the  agreement  intended  to  accom- 
plish by  it,  and  would  seriously  embarrass 
commercial  men  in  their  dealings  with  each 
other,  for  it  can  be  readily  seen  that  the  mode 
of  transfer  adopted  in  this  case  U  necessary  for 
the  purposes  of  commerce.  If  Hamilton  & 
Dunnica  had  purchased  the  com  outright,  they 
could  not  have  got  a  better  legal  title  to  it  than 
they  acquired  under  the  admitted  facts  of  this 
suit.  The  legal  title  to  the  property  passed  to 
them  to  carry  out  certain  designated  purposes, 
and  they  had  the  right  to  the  undisturbed  pos- 
session of  it  until  those  purposes  were  effected. 

It  may  be  said  that  Sherwood,  Earns  &  Co. 
had  an  equitable  interest  in  any  surplus  thst 
might  remain  of  the  proceeds  of  the  corn  after 
the  claims  of  Hamilton  &  Dunnica  were  satis- 
fied, and  that  this  equitable  interest  was  liable 
to  attachment  by  the  laws  of  Illinois.  '*  But 
that  liability,"  says  Chief  Justice  Taney,  in  Gib- 
son V.  Stevens,  8  How.,  884,  "will  not  author- 
ize the  attaching  creditor  to  take  the  property 
out  of  the  hands  of  the  legal  owner  before  his 
claims  upon  it  are  discharged."  Besides,  it  is 
clear  from  the  evidence  that  the  proceeds  from 
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the  corn  fell  far  short  of  liquidating  the  in- 
debtednen  dae  Hamilton  &  Dunnica  from 
Sherwood,  Eamg  &  Co. 

It  is  argued  that  the  bill  of  lading  did  not 
e£fect  the  transfer  of  the  property,  because 
when  it  was  executed  the  com  had  not  been 
received  by  the  transportation  company.  But 
it  became  operative  as  soon  as  the  com  was  in 
Uie  custody  of  the  boat,  and  the  legal  relations 
of  Hamilton  &  IHmnica  to  the  property  were 
fixed  from  that  time,  and  it  is  unnecessary  to 
consider  what  would  have  been  the  rights  of 
third  persons  if  the  attachment  proce^ings 
had  preceded,  instead  of  being  subsequent  to, 
the  ^livery  of  the  com. 

It  is  urged  that  the  circuit  court  should  have 
instracted  the  jury,  as  it  was  asked  to  do,  that 
Halliday  Brothers  were  not  liable  in  this  ac- 
tion, unless  they  directed  the  officer  to  seize  the 
com,  or  personfdly  interfered  with  or  took 
control  of  it.  But  the  refusal  to  give  this  in- 
stroction  worked  no  harm  to  the  plaintiffs  in 
error,  for  the  court  could  have  well  told  the 
jury  that  the  evidence  was  conclusive  on  these 
points  against  them.  Indeed,  so  conclusive  is  it 
that  there  is  no  room  to  doubt  that  they  took 
out  the  attachment  to  seize  this  very  com,  and 
directed  the  officer  to  delay  the  boat  for  that 
purpose.  On  the  4th  of  September,  Booth, 
their  agent  in  St.  Louis,  having  ascertained 
that  Sherwood,  Eams  &  Co.  had  failed,  and 
did  not  own  any  property  there  to  attach,  and 
being  unable  to  get  the  money  for  the  com, 
sent  a  telegram  to  the  Hallidays  to  stop  ito 
delivery.  This  they,  doubtless,  found  they 
could  not  do;  but  on  the  same  day  they  appliea 
for  the  writ  of  attachment,  which  was  issued 
and  served  on  tibe  following  day.  No  other 
persons  in  Cdro  could  have  known  of  the  ship- 
ment of  the  com,  or  Sherwood,  Earns  &  Com- 
pany's connection  with  it,  and  it  is  idle  to  sup- 
pose the  Msjshal  would  have  made  the  levv 
without  the  special  instractions  of  the  plaintiffs 
in  the  suit.  Besides,  it  was  their  interest  to 
keep  their  prooeedinffl  as  secret  as  possible,  for 
fear  the  officers  of  the  boat  might  get  knowl- 
edse  of  them  and  avoid  landing  at  Cairo.  But 
thfi  is  not  all,  for  they  told  Booth  that  they  at- 
tached the  com,  and  the  Marshal  paid  Uiem 
the  net  proceeds  of  the  sale  of  it.  Surely 
nothinff  more  is  necessary  to  show  that  the  levy 
and  sale  were  at  their  instance,  and  there  is  no 
evidence  at  all  to  the  contrary. 

These  mew$  ditpoee  ^  the  eaee,  and  the  judg- 
merU  is  aeeordingly  ajfirmed, 

atodr-m  U.S.,  68S;  S.BlsB.,  66;  U  Blatohf.,ail; 
6  Ben.,  282. 


JACOB  R  LUDLOW,  Appt, 

V. 

J.  G.  M.  RAMSEY. 

(See  8.  C,  11  WaU.,  681-600.) 

IBrrcTS  and  trregularUtes,not  sufficient  to  set  aside 
judicial  sale — legal  proceedings  against  absentee 
in  Ooitfederate  army — ineffectual  attempt  at 
eonflseaiion  cannot  make  void  chancery  pro- 
ceedings to  sell  property. 

Where  the  bill  seeks  to  set  aside  a  Judicial  sale, 
mere  errors  and  lireffuiaritleB  in  the  pvooeedin^ 
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will  not  Buflloe.   It  must  be  shown  that  the  court 
bad  DO  jurisdiction. 

If  a  party  voluntarily  leaves  hia  country  or  his 
residence,  for  the  purpose  of  enfcagloir  in  bostilitlee 
against  the  former,  be  cannot  oomplala  of  legal 
proceedings  regularly  prosecuted  aflnKinst  blm  as  an 
absentee. 

An  ineffectual  attempt  atoonflacation.  superven- 
ing upon  chancery  proceedings  to  sell  property, 
cannot  deprive  those  proceedings  of  legal  vandity. 

[No.  142J 
Argued  Apr,  1£,  1871,        Decided  May  1, 1871, 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Eastern  District  of  Ten- 
nessee. 

The  bill  in  this  case  was  filed  in  the  court  be- 
low, by  the  defendant  in  error,  to  have  the  Ju- 
dicial sale  of  certain  real  estate  declared  null 
and  void,  and  to  obtain  possession  of  the  said 
property.  A  decree  having  been  entered  by  that 
court  in  favor  of  the  complainant,  the  respond- 
ent took  an  appeal  to  this  court 

The  case  is  fully  stated  in  the  opinion  of  the 
court 

Messrs,  Thomas  A.  R.  Ndson  and  Horace 
Maynard*  for  appellant: 

Our  positions,  as  to  the  jurisdiction  of  the 
court  below,  nuiy  be  stated  and  summed  up  in 
the  following  propositions:  1.  That  the  only 
matter  that  can  be  examined  in  determining  the 
jurisdiction  of  the  Chancery  Court  is,  whether 
there  is  jurisdiction  of  such  an  attachment  case 
as  is  presented  in  the  bill,  and  not  whether  it 
has  rightfully  exercised  it.  3.  Whenever  it  is 
shown  by^  the  law  that  the  Chancery  Court  had 
Jurisdiction  of  attachment  cases,  then  it  was  a 
question  for  that  court  and  not  for  the  Circuit 
Court  of  the  United  States  to  decide  whether 
it  would  exercise  it;  and  the  mode  of  its  exer- 
cise can  only  be  inquired  into  by  a  revising 
tribunal,  and  not  by  a  federal  tribunal,  having 
chancery  jurisdiction  equal  only  and  not  sup- 
erior, as  a  chancery  court,  to  a  state  tribunal. 
To  sustain  these  positions,  we  rely  on  Tipton  v. 
Harris,  Peck.  423;  Christmas  v.  RussOl,  6 
Wall.,  291  (72  U.  S.,  XVIIl.,  47li);  Voorhees  v. 
Bk„  10  Pet,  478;  Huffy. Hutchinson,  14  How., 
588;  McOavoek  v.  Bdt,  8  Cold.,  512;  Paine  v. 
Moareland,  16  Ohio,  485;'and2  Abb.  Nat.  Dig.. 
51. 

If  these  propositions  are  erroneous,  and  this 
honorable  court  shall  hold  that  the  court  below 
could  rightfully  entertain  jurisdiction,  then  we 
insist  that  His  Honor  erred  in  declaring  that 
the  proceedings  in  the  Chancery  Court  were  of 
no  validity. 

The  bill  of  Cynthia  S.  White  alleges  that  the 
defendant  has  "  Left  the  State,  or  so  conceals 
himself  that  the  ordlnaryprocess  of  law  cannot 
be  served  upon  him."  Tne  words  "  left  the 
State"  are  equivalent  to  the  words  '* resides 
out  of  the  State,"  employed  in  Code,  sec  8455, 
sub.  sec.  1.  See  7  Humph.,  210;  Drake, 
Attach.,  sees.  105,107.  If  they  are  not,  the  stat- 
utes authorizes  an  alternative' statement  (Code, 
sec.  3470);  and  that  he  "conceals  himself  so  that 
the  ordinary  process  of  law  cannot  be  served 
upon  him,  is  expressly  declared  one  of  the 
causes  for  suinc  out  the  attachment  by  sub.  4« 
in  sec.  8455.  See  Drake,  Attach.,  sec.  102;  8 
Cold..  148. 

4.  The  affidavit  ia  in  substantial  conformity 
to  the  requirement  of  the  Code,  sees.  8465, 84(S9, 
8516 

If  it  is  not,  the  attachment  law  is  to  be  Ufaer- 
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ally  ooQStrued,  by  section  3477;  and  no  objec- 
tion lieB  to  the  form  of  the  attachment  under 
section  8475. 

The  word  *'  Justly  "  may  be  omitted.  Drake, 
aec.  108. 

No  judgment  pro  wnfesto  could  have  been 
lawfully  taken  without  personal  service  of  proc- 
ess or  publication,  and  the  recital  in  the  decree 
that  the  Judgment  pro  eor^esto  was  regularly 
taken,  is,  without  more,  a  conclusive  and  legal 
adjudication  of  the  fact  of  publication,  and 
could  not  be  questioned,  even  in  the  Supreme 
Court  of  Tennessee,  upon  appeal  or  writ  of  er- 
ror, without  setting  out  the  evidence  on  which 
the  ChancdloT  acted. 

See  8  Head,  808;  2  Head,  97;  2  Sneed,  687; 
6  Humph.,  878. 

Much  less  could  that  fact  be  inquired  into  in 
the  Circuit  Court  of  the  United  States  which,  so 
far  as  Uiis  case  is  concerned,  is  only  a  chancery 
court  of  concurrent  Jurisdiction,  and  can  exer- 
cise no  supervision  or  control  over  the  action  of 
the  state  courts  on  the  same  subject-matter. 
But  if  the  fact  can  be  inquired  into,  the  record 
shows  that  publication  was  made  at  January 
Rules,  1864,  and  this  is  substantially  proved  by 
D.  A.  Deaderick,  the  clerk  and  master. 

See,  Code,  sec.  8510. 

Publication  follows  the  levy.  Code,  sees. 
8518,  8524. 

If  the  decree  of  the  chancellor  would  be,  as 
above  insisted,  conclusive  in  the  Supreme  Court 
of  the  State,  the  court  below  was  bound  by  it, 
and  could  not,  in  a  collateral  way,  review  or 
annul  it.  '  . 

See  6  Humph.,  878;  2  Head,  98;  8  Head, 
603;  8  Abb.  Nat.  Dig,,  122,  Nos.  189, 142, 146, 
152,  154;  Ibid.,  61,  No.  124,  and  p.  68. 

These  questions  were  discussed  and  consid- 
ered by  the  court  in  Cooper  v.  Beyiiolds,  10 
Wall.,  808  (77  U.  S.  XIX.,  981)  No.  87,  at  the 
present  term. 

Want  of  publication  or  notice  may  be  error, 
but  does  not  make  the  proceedings  void. 

Drake,  sees.  487,  447. 

Heal  estate  may  be  attached,  although  there 
is  personalty.    Drake,  Attach.,  sec.  288. 

It  is  not  necessary  in  attachment  cases,  to 
ahow  that  search  was  made  and  no  personal 
property  found. 

&gg€9B  V.  Oamble,  8  Cold.,  151.  » 

In  this  case  the  sheriff  returned:  "  No  per- 
sonal property  of  respondent  to  be  found." 

The  fact  that  the  civil  war  was  pending  can 
have  no  influence  on  the  title;  first,  because  the 
Acts  of  Secession  were  void ;  and,  second,  be- 
cause Ramsey,  the  complainant,  voluntarily 
placed  himseli  within  the  rebel  lines,  and  can- 
not take  advantage  of  his  own  wrong. 

See.  Mr.  Janin's  argument  and  opinion  of 
the  court  in  WaXker  v.  ViUavato,  6  Wall.,  126 
(73  U.  8.  XVIII.,  858). 

The  Tennessee  Ordinance  of  Secession  did  not 
affect  the  Jurisdiction  of  the  courts  {ynute  v. 
Oannm,  6  Wall..  450  (78  U.  S.  XVIII..  925), 
and  the  general  laws  revived  on  the  re-occupa- 
tion. 

3  Cold.,  267;  8  Cold.,  554. 

Muan,  J.  W.  Moore  and  Edward  Land- 
er* for  appellee: 

The  attachment  sued  out  in  the  first  instance 
by  White  against  the  appellee,  was  not  author- 
ised by  the  laws  of  Tennessee,  and  all  subee- 
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quent  proceedings  thereon  were  a  nullity.  On 
this  point  we  refer  to  the  following  cases: 
WoodfM  V.  Whituxyrih,  5  Cold..  561 ;  Thompeon 
V.  Ca/rper,  11  Humph.,  542;  Morris  v.  Ddvi»^ 
4  Sneed,  458;  Bmiih  v.  Foster,  8  Cold.,  140; 
Hayneg  v.  Gates,  2  Head,  598;  Engle  v.  McCur- 
ry,  Admr.  of  Hemdry,  etc. 

The  affidavit  upon  which  said  attachment 
was  obtained  does  not  meet,  in  form  or  sub- 
stance, the  requirements  of  the  law  as  expounded 
in  the  foregoing  cases.  This  record  seems  to  us 
to  present  a  case  of  extreme  injustice  to  the  ap- 
pellee. A  valuable  building  lot  in  the  Town  of 
Knoxville,  worth  more  tl^  thirty  times  the 
amount  of  the  debt  due  to  White,  was  levied 
on  when  there  were  other  pieces  of  property, 
not  a  stone*8  throw  from  it,  far  less  valuable; 
yet  abundantly  sufficient  to  pay  the  debt,  noto- 
riously known  to  be  the  property  of  the  appellee. 
Yet  this  valuable  piece  of  property  was  levied 
on  and  exposed  to  sale  and,  as  we  maintain, 
sacrificed;  for  the  amount  for  which  it  was  sold 
was  grossly  inadequate  to  its  value.  The  rents 
of  the  property  amounted  to  much  more  than 
double  the  interest  on  $10,000,  the  value  fixed 
by  the  appellee  on  the  property;  and  yet  some 
of  the  witnesses  undertake  to  say  that  $5,000 
was  a  fair  price  for  it.  This,  we  say,  is  a  species 
of  confiscation  which  the  government  would 
not  allow  in  this  case.  And  it  would  be  strange, 
indeed,  if  courts  of  that  government  would  per- 
mit private  parties  to  do  that  which  the  ^vem- 
ment  would  not  do.  The  appellee  obtamed  his 
pardon  from  the  President  of  the  United  States, 
and  whatever  may  have  been  his  sympatliies 
with  the  rebellion,  he  has,  as  he  had  a  legal 
ri^ht  to  do,  alleged  in  his  bill  the  fact  of  the 
existence  at  the  time  of  a  public  war,  and  that 
being  within  the  lines  of  the  rebel  authorities, 
he  had  no  possible  opportunity  to  defend  the 
suit  against  him,  nor  to  obtain  any  information 
of  the  existence  of  such  a  proceeaing. 

That  this  court  has  too  often  recognized  the  late 
war  of  the  rebellion  to  have  been  a  public  war, 
to  be  now  questioned,  and  the  fact  that  the  ap- 
pellee, before  the  Federal  army  took  possession 
of  the  country  around  Enoxville,  had  resided 
there  and  voluntarily  left  and  gone  to  another 
State, might  have  some  weight  in  determining  his 
status  in  a  proceeding  by  the  government  against 
him,  but  it  is  difficiUt  to  perceive  how  it  could 
avail  Ludlow  in  this  suit.  But  the  appellant, 
while  he  does  not  deny  the  fact  as  alleged  in 
appellee's  bill,  that  he  was  within  the  rebel  lines 
and  could  not  have  appeared  and  defended  the 
suit,  still  seems  to  think  it  enough  to  aver  that 
Ramsey  was  identified  with  the  rebellion.  At 
this  point  there  are  two  prominent  ideas  that 
occur  to  us.  The  first  is:  that  a  party  situated 
as  Ramsey  was  might  have  put  in  his  bill^  of 
exceptions  or  have  done  certsdn  things  during 
the  trial  of  said  cause,  when  he  was  prohibited 
from  coming  within  the  Federal  lines  by  the 
Proclamation  of  the  President,  and  by  the  very 
nature  of  the  relations  then  existing  between 
Uie  belligerents. 

The  second  is:  that  Ludlow  pretends  not  to 
have  known  of  the  existence  of  any  such  pro- 
hibition or  regulation. 

We  invite  the  attention  of  the  court  to  the 
law,  as  the  same  has  been  settled  with  respect 
to  parties  situated  as  these  parties  were  during 
the  war.    And  first,  we  refer  to  the  case  of 
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Bean  v.  NOnon,  10  Wall..  158  (77  U.  8..  XIX.. 
926),  and  also  to  the  following  authorities: 
Ouyler  v.  FerriU,  1  Abb.  U.  S.,  189;  see.  also, 
the  Priu  Cases,  2  Black,  635  (67  U.  S.,  XVII., 
469). 

The  Chancery  Court  at  Enoxville  had  no 
Jurisdiction  of  the  suit  of  Cynthia  G.  White 
against  J.  G.  M.  Ramsey. 

1.  J.  G.  M.  Ramsey  was  an  alien  enemy  at 
the  time.  Prize  Gases  (supra) ;  1  Bos.  &  P., 
168. 

A  state  of  war  and  non -intercourse  existed. 
Act  of  July  13,  1861, 12  Stat,  at  L.,  257;  Proc- 
lamation of  President. 

That  part  of  Tennessee  including  Knoxville 
was  occupied  by  the  United  States  troops,  and 
within  its  jurisdiction  during  all  the  proceed- 
ings in  case  of  WTiite  v.  Ramsey. 

The  Venice,  2  Wall.,  268  (69  U.  S.,  XVII.. 
866):  Ouachita  Cotton,  6  Wall.,  631  (73  U.  8., 
XVIII.,  939);  Oraham  v.  MerrUl,  8  Law  Reg., 
477. 

All  debts  are  suspended  during  war. 

Upton,  Prize,  40;  Grot.,  ch.  20,  sec.  16; 
Wheat.  Int.  Law,  877;  Hanger  v.  AbboU,  6 
Wall.,  632  (73  U.  8.,  XVIII.,  939);  Stewart  v. 
Leny  (ante,  86);  U.  S.  v.  Grassmayer,  9  Wall., 
72  (76  U.  8.,  XIX..  627);  Dean  v.  Nelson, 
(supra). 

Interest  on  debt  suspended. 

Ward  V.  Smith,  7  Wall.,  447  (74 U.  8..  XIX., 
207);  Jordan  v.  Nelson,  8  Law  Reg.,  225,  and 
cases  there  cited. 

An  alien  enemy  cannot  sue  or  be  sued. 

Sparenburgh  v.  Bannatyne,  1  Bos.  &  P.,  168; 
Bell  V.  Chapman,  10  Johns.,  182;  Clarke  y.  Mo- 
rey,  10  Johns.,  69;  Wheat.  Int.  L.,  646;  Semmes 
V.  Ins.  Co.,  8  Am.  Law  Reg.,  673;  Bean  v.  Nel- 
son, (supra). 

Durinfl;  war,  a  writ  of  attachment  cannot 
be  issued  against  the  property  of  an  alien  ene- 
my;  nor  can  a  service  of  the  writ  be  made. 

International  law,  like  the  common  law,  is  a 
part  of  the  law  of  the  United  States. 

Hanger  v.  AbboU,  6  Wall.,  639  (73  U.  8., 
XVIII.,  942);  7  Op.  Atty  (Jen..  27. 

The  property  of  the  appellee,  J.  G.  M.  Ram- 
sey, was  not.  at  the  time  of  the  service  of  the 
writ,  subject  to  attachment,  nor  afterwards  to 
the  judgment  or  sale. 

Act,  July  17, 1862, 12  Stat,  at  L.,  691;  Presi- 
dent's  Proclamation,  July  26,  1862.  12  Stat,  at 
L.,  1266. 

Seizure  by  the  Marshal  annulled  the  attach- 
ment of  the  state  court. 

An  attachment  is  not  a  lien. 

2  Story.  C.  C,  131;  6  Law  Rep.,  19;  see. 
Prize  andBenenue  cases,  2  Black,  635  (67  U.  8., 
XVII..  459). 

Mr.  Justice  Bradley  delivered  the  opinion 
of  the  court: 

The  case  below  was  a  bill  in  equity  filed  by 
Ramsey,  the  appellee,  to  set  aside  a  iudicial 
sale  of  a  house  and  lot  in  Knoxville,  belonging 
to  him,  and  to  recover  the  rents  and  profits 
thereof.  His  allegation  was,  that  the  proceed- 
ings by  which  the  property  was  sold  were  null 
and  void.    The  facts  were  briefly  these: 

Ramsey  was  indebted  to  Cynthia  8.  White 
by  note,  amounting,  with  interest,  to  $382.  In 
September,  1863,  she  filed  a  bill  against  him  for 


the  recovery  of  the  money,  alleging  that  he  had 
left  the  State,  or  concealed  himi^elf.  so  that  the 
ordinary  process  of  law  could  not  be  served 
upon  him;  and  that  he  was  owner  of  consider- 
able estate,  both  real  and  personal,  in  Knox 
County ;  wherefore  she  prayed  for  process  of 
subpoena  and  attachment,  and  that  a  sufficient 
amount  of  his  estate  should  be  attached  to  sat- 
isfy her  demand ;  that  publication  be  made,  the 
property  sold,  etc.  Having  given  the  retjuisite 
bond  in  such  case,  an  attachment  was  issued 
and  the  property  in  question  was  duly  attached, 
as  appeared  by  the  sheriff's  return  to  the  writ, 
no  persona]  property  being  found.  At  the  Janu- 
ary Rules,  order  oi  publication  was  made  to 
notify  the  defendant  to  appear  on  the  first  Mon- 
day of  April,  1864,  and  make  defense.  In  Oc- 
tober Term,  a  decree  was  rendered  for  the 
amount  of  the  debt,  and  directing  the  master 
to  sell  the  property  attached.  The  master  duly 
advertised  it  for  sale,  and  bid  it  off-  to  one  S. 
Vail,  for  $5,100.  The  sale  was  reported  to 
and  confirmed  by  the  court,  and  a  writ  of  pos- 
session was  issued,  but  was  op(K>sed  by  persons 
occupying  the  premises.  Subsequent  proceed- 
ings, however,  were  taken,  which  finally  re- 
sulted in  putting  Ludlow,  the  plaintiff  in  er- 
ror, into  possession,  he  having  purchased  the 
property  of  Vail. 

As  the  bill  in  this  case  is  a  collateral  proceed- 
ing to  set  aside  the  sale,  mere  errors  and  irreg- 
ularities in  the  original  proceeding  will  not  suf- 
fice. It  must  be  shown  that  the  court  had  no 
jurisdictioo.  We  had  occasion,  recently,  in  the 
case  of  Cooper  v.  Reynolds,'lO  Wall.,  308  [77 
U.  8.,  XIX..  931],  which  c^me  from  the  same 
district  as  this  case,  and  also  arose  upon  an  at- 
tachment, to  examine  this  question,  and  it  is  un- 
necessary to  repeat  what  was  then  said.  The  ques- 
tion is:  did  the  court  acquire  jurisdiction  of  the 
case?  It  is  not  denied  that  it  has  general  juris- 
diction of  attachment49  in  such^pases.  The  Code 
expressly  says,  that  any  person  may  sue  out  an 
attachment  in  the  Chancery  Court,'  upon  debts 
or  demands  of  a  purely  legal  nature,  except 
causes  of  action  founded  on  torts,  whenever  the 
amount  in  controversy  is  sufiScient  to  give  the 
court  jurisdiction.  Sec.  8461.  Fifty  dollars 
^ives  the  court  jurisdiction,  and  the  amount 
here  is  over  $300.  The  judge  below,  in  his  de- 
cree, relies  on  the  want  of  a  sufficient  affidavit. 
We  have  compared  the  affidavit  with  the  re- 
quirements of  the  statute,  in  the  light  of  the 
cases  cited  by  the  appellee's  counsel,  and  we  see 
in  it  no  defect  which  should  make  the  proceed- 
ings null  and  void.  True,  it  does  not  say  that 
the  debt  is  a  just  claim ;  but  it  states  the  amount 
of  the  debt,  and  that  it  is  on  the  defendant's 
note  or  bond,  a  copy  of  which  is  appended, 
showing  that  it  was  made  under  the  defendant's 
seal,  and  contained  a  promise  to  pay  to  the  com- 
plainant or  order  $300,  six  months  after  date, 
for  value  received,  with  interest  from  date. 
This  is  a  particularity  beyond  the  requirement 
of  the  statute,  and  more  than  compensates  for 
the  omission  of  the  statement  that  it  was  a  just 
claim.  The  dictum  of  Ju^e  McKinney ,  in  1 1 th 
Humphrey,  545.so  often  quoted,  that  **It should 
be  stated  m  the  affidavit,  and  alleged  in  the  at- 
tachment, that  a  suit  has  been  commenced  by 
the  plaintiff  against  the  defendant,  the  nature 
thereof,  the  tribunal  in  which  it  is  depending, 
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the  amount  of  damages  laid  in  the  action,  and 
that  the  cause  of  action  stated  is  just/'  relates 
to  an  ancillary  attachment  in  a  suit  brought  for 
an  unliquidated  demand,  and  is  suggested  by  him 
as  a  sufficient  affidaYit  in  such  cases,  in  which  it 
is  impossible  for  the  plaintiff  to  swear  (as  he 
can  do  in  debt)  to  the  precise  amount  due. 
In  this  case  the  complainant  not  only  swears  to 
the  amount  due,  but  exhibits  a  copy  of  the  de- 
fendant's bond  or  note,  under  seal,  in  effect 
admitting  the  debt  and  promising  to  pay  it.  We 
cannot  belicYe  that  the  courts  of  Tennessee 
would  hold  such  an  affidaYit  defectlYe  even, 
much  less  so  absolutely  void  as  to  vitiate  ^1  the 
subsequent  proceedings. 

The  writ  of  attachment  appears  to  be  in  due 
form  and  to  have  been  regularly  served  on  the 
property;  so  that  the  court  became  fully  pos- 
sessed of  jurisdiction  over  the  case.  Our  atten- 
tion has  not  been  called  to  any  other  defect  in 
the  proceedings  that  amounts  to  anything  more 
than  a  mere  irregularitv.  unless  the  points  next 
to  be  considered  should,  be  regarded  as  doing  so. 

First.  It  is  alleged  by  Ramsey  in  his  bill  in 
the  present  suit,  that  at  the  time  when  the  at- 
tachment was  sued  out,  and  when  the  publica- 
tion was  made  in  the  newspaper  at  Knoxville 
notifying  him  to  appear  and  defend  the  origi- 
nal suit,  or  that  judgment  would  be  taken  pro 
eonfcMo  against  him,  he  was  in  no  situation  to 
see  or  know  of  such  publication,  and  he  m^es 
various  allegations  in  confirmation  of  that  state- 
ment; that  he  was  in  the  country  held  by  Con- 
federate troops,  and  no  newspapers  that  were 
published  within  the  Federal  lines  were  allowed 
to  be  sent  into  the  Confederate  lines,  and  there 
were  no  mail  facilities  between  them;  and  the 
only  communication  was  by  a  flag  of  truce; 
that  a  great  civil  war  was  raging  Mtween  the 
Confederate  (Government  and  the  United  States, 
and  martial  law  existed  in  the  State  of  Tennes- 
see, and  civil  courts  were  only  held  by  the  will 
of  military  commanders.  In  his  amended  bill 
he  says,  that  when  the  attachment  was  issued, 
and  the  proceedings  had,  he  was  known  to  be 
one  of  the  enemy  of  the  party  governing  by 
arms  the  locality  of  the  court,  and  it  was  known 
that  he  could  not  have  notice  of  the  suit,  could 
not  appear  at  the  court,  and  could  have  no  com- 
munication with  others  at  the  place  of  the  court, 
etc. 

On  these  allegations  the  question  arises :  why 
-was  the  complainant  in  the  country  held  by 
Ck>nfederate  troops?  Why  could  he  not  return 
to  Knoxville?  *  Why  could  he  not  have  commu- 
nication with  that  place?  It  was  his  place  of 
residence.  He  says  that  he  left  Knoxville  a 
short  time  before  the  Federal  troops  arrived. 
Why  did  he  leave?  Was  he  forced  to  leave, 
and  was  his  return  forbidden?  Could  he  not 
have  returned  at  any  moment  by  submitting  to 
the  authority  of  the  United  States?  Was  not 
his  absence  a  voluntary  one?  The  order  of  pub- 
lication was  made  at  the  January  Rules,  1864. 
Preaident  Lincoln's  Proclamation  of  Amnesty 
was  issued  on  the  8th  of  December  previous, 
ofl^ering  pardon  and  amnesty  to  all  persons  who 
would  take  the  oath  of  allegiance.  Then,  what 
obatacle  existed  to  prevent  the  complaint's  re- 
turn? The  causes  alleged  were  certainly  insuf- 
ficient. 

Beell  WAIJ4. 


This  case  differs  from  that  of  Dsan  v.  Nelstm, 
10  Wall.,  168  [77  U.  S.,  XIX.,  9261,  decided  at 
the  present  term.  In  that  case  Nelson  and  his 
wife  were  driven  out  of  Memphis  by  a  military 
order  and  were  not  permitted  to  return,  and  the 
proceedings  to  foreclose  their  property  took 
place  durine  their  enforced  absence.  The  other 
defendant,  May,  was  only  nominally  interested,' 
and  had  always  been  within  the  Confederate 
lines.  But  if,  as  in  this  case,  a  party  volun- 
tarily leaves  his  country  or  his  residence  for  the 
purpose  of  engaging  in  hostilities  against  the 
former,  he  cannot  be  permitted  to  complain  of 
legal  proceedings  regularly  prosecuted  against 
him  as  an  absentee,  on  the  ground  of  his  inabil- 
itv  to  return  or  hold  communication  with  the 
place  where  the  proceedings  are  conducted. 
That  would  be  carrying  the  privilege  of  contra 
non  wUerUem  to  an  unreasonable  extent.  We 
think  it  cannot  be  set  up  in  this  case. 

In  the  next  place,  it  is  alleged  that  the  juris- 
diction of  the  Chancery  Court  was  displaced  by 
proceedings  to  confiscate  the  property  in  the 
District  Court  of  the  United  States,  and  a  seiz- 
ure made  for  that  purpose,  by  order  of  the  dis- 
trict attorney,  on  the  2l8t  of  September,  1864. 
No  record  or  transcript  of  the  alleged  proceed- 
ings in  the  district  court  was  given  in  evidence 
in  this  suit;  at  least,  none  appears  in  the  record 
before  us.  It  is  conceded  Uiat  no  confiscation 
took  place.  Ludlow,  the  respondent  below,  the 
appellant  here,  admits  that  proceedings  were 
commenced  by  information  filed  Octooer  10, 
1864;  but  states  and  shows  that  Cynthia  S. 
White  intervened  to  protect  her  interest  and  in- 
sist on  her  prior  levy,  made  almost  a  year  be- 
fore the  seizure  in  behalf  of  the  United  States; 
that  Ramsey  pleaded  ihe  President's  pardon, 
and  thus  obtained  a  release  of  his  property  and 
an  end  of  the  confiscation  proceedings;  and  that 
a  writ  of  possession  was  afterwards  awarded 
by  the  Chancery  Court  on  the  application  of 
Ludlow,  and  possession  was  delivered  to  him 
accordingly  in  execution  of  the  decree  of  said 
court.  It  is  said  that  these  proceedings  were 
in  contempt  of  the  district  court.  Though 
that  be  so,  the  matter  is  not  before  us,  and  we 
cannot  adjudicate  upon  it.  If  the  United  States 
authorities  had  the  right  to  seize  the  property, 
and  take  it  out  of  the  hands  of  the  law,  as  a  pre- 
liminary step  to  proceedings  for  confiscation,  it 
would,  nevertheless,  seem  to  be  the  right  ofjihe 
Chancery  Court  to  re-assume  possession  when 
the  confiscation  proceedings  failed  and  came  to 
an  end.  And  tnough  the  writ  of  possession 
awarded  by  that  court  may  have  been  irregu- 
larly issued  (which  it  is  not  necessary  for  us  to 
decide)  Ludlow,  the  purchaser  of  the  chancery 
title,  was,  in  fact,  put  in  possession,  and  as  be- 
tween him  and  Ramsey,  he  has  the  better  title 
An  ineffectual  attempt  at  confiscation,  super- 
vening upon  the  chancery  proceedings,  cannqt 
deprive  those  proceedings  of  legial  validity. 

The  decree  of  the  Circuit  Court  must  he  re- 
versed. 


Cited-99n.  B.,  489:  8  Hughes,  889:  55  Mo.,  189:  56 
Mo.,  447 ;  9  Kan^  680 ;  U  Kan.,  644 ;  66  111.,  188 ;  66  liU 
296, 297 ;  68  111.,  861 ;  11  Am.  Rep.,  634  (87  Md.,  64) ;  28 
Am.  Bep.,  857  (27  Ohio  St.,  600). 
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WILLIAM  H.  REED,  WILLIAM  BARNES 

ET  AL.  ApptS,, 

UNITEP  STATES. 
AUD  UNITED  STATES,  Appt, 

WILLIAM  H.  REED,  WILLIAM  BARNES 

STAL. 
(See  8.  C  11  Wall.,  5Ol-a06.) 

Steamboat  hired  by  the  United  States — when  voy- 
age broken  vp — compensation  of—^hen  not  en- 
tiled to  wages  of  pilot  and  crew. 

Where  the  owners  of  a  steamboat  are  employed 
to  transport  a  carfpo  of  military  supplies  for  the 
United  States  at  a  per  diem  compensation,  the  true 
relation  of  the  United  States  to  the  adventure  was 
that  of  a  charterer  for  hire  and  shipper  of  the 
carao. 

where,  on  the  return  trip,  the  voyage  was  com- 
pletely broken  up  by  the  perils  of  navigation ;  held, 
that  the  owners  were  entitled  to  the  agreed  per 
diem  compensation  for  the  time  it  would  have  re- 
quired /or  the  steamboat  to  have  completed  the 
return  trip.  • 

The  owners  of  the  steamboat  were  not  entitled  to 
pay  for  the  wages  of  a  pilot  and  crew  sent  to  the 
place  where  the  steamboat  was  aground,  to  get  her 
afloat  and  bring  her  down  the  river,  although  the 
owners  of  the  steamboat  consulted  with  the  quar- 
ter master  before  they  dispatched  the  pilot  and 
crew  to  the  scene  of  the  disaster. 

[No.  144,  225.1 
Argued  Apr.  IS,  1870,      Decided  May  i,  1871. 

CROSS  appeals  from  the  Court  of  Claims. 
The  petitioD  in  this  case  was  filed  in  the  court 
below.by  the  first  appellants,  to  recover  money 
alleged  to  be  due  them  from  the  United  States 
for  the  use  of  a  certain  steamer,  and  for  certain 
expenses  connected  with  the  same.  Judgment 
having  been  given  for  the  claimants  for  a  part 
of  their  claim,  they  took  an  appeal  to  this 
court.  The  United  States  also  took  across 
appeal  from  the  same  judgment,  the  opinion 
ui>on  the  decision  of  which  immediately  follows 
this  case,  with  which  that  one  was  argued. 

This  case  is  fully  stated  by  the  court. 

Messrs.  Win.  Lawrence  and  R.  J.  Atkin- 
son, for  appellants. 

Messrs.  Amos  T«  Ackermaiiv  Atty  Oen., 
andT.  H.  Talbot,  ^Mf.  AttyOen.,  for  ap- 
pellees. 

Mr.  Justice  ClilFord  delivered  the  opinion 
of  the  court  in  No.  144: 

Affreightment  contracts  are  of  two  kinds, 
and  they  differ  from  each  other  very  widely  in 
their  nature  as  well  as  in  their  terms  and  legal 
effect. 

Charterers  or  freighters  may  become  the 
owners  for  the  voyage  without  any  sale  or  pur- 
chase of  the  ship,  as  in  cases  where  they  hire 
the  ship  and  have  by  the  terms  of  the  contract, 
and  assume  in  fact,  the  exclusive  possession, 
command,  and  navigation  of  the  vessel  for  the 
stipulated  voyage.  But  where  the  general  own- 
er retains  the  possession,  command  and  navi- 
gation of  the  ship,  and  con  tracts  for  a  specified 
voyage,  as,  for  example,  to  carry  a  car^o  from 
one  port  to  another,  the  arrangement  in  con- 
templation of  law  is  a  mere  affreightment  sound- 
ing m  contract,  and  not  a  demi^  of  the  vessel, 
and  the  charterer  or  freighter  is  not  clothed  with 
the  character  or  legal  responsibility  of  owner- 
ship. Donahue  v.  KetteU,  1  CUff.,  187;  The  Vol- 
unteer,! Smnn.,551 ;  Drinkwatery.  The  J^caian, 
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1  Ware,  168;  Grade  v.  Palmar,  8  Wheat,  605; 
Clarkson  v.  Edes,  4  Cow.,  470;  Taggard  v. 
Loring,  16  Mass.  ,386 ;  Christie  v.  Lewis,  2  Brod. 
<&  B.,  410. 

Unless  the  ship  herself  is  let  to  hire,  and  the 
owner  parts  with  the  possession,  command 
and  navigation  of  the  same,  tiie  charterer  or 
freighter  is  not  to  be  regarded  as  the  owner  for 
the  vovage,  as  the  master,  while  the  owner  re- 
tains the  possession,  command  and  navigation 
of  the  ship,  is  the  agent  of  the  general  owner, 
and  the  mariners  are  regarded  as  in  his  em- 

Slojrment  and  he  is  responsible  for  their  con  - 
uct.  PutTiam  V.  Wood,  3  Mass.,  481. 
Courts  of  justice  are  not  inclined  to  regard 
the  contract  as  a  demise  of  the  ship  if  the  end 
in  view  can  conveniently  be  accomplished  with- 
out the  transfer  of  the  vessel  to  the  charterer, 
but  where  the  vessel  herself  is  demised  or  let 
to  hire,  and  the  general  owner  parts  with  the 
possession,  command  and  navigation  of  the 
ship,  the  hirer  becomes  the  owner  during  the 
term  of  the  contract,  and  if  need  be  he  may  ap- 
point the  master  and  ship  the  mariners,  and  he 
becomes  responsible  for  their  acts.  Sherman 
V.  Fream,  80  Barb.,  478;  Reeve  v.  Davis,  1  Ad. 
&  E.,  812;  Frager  v.  Marsh,  18 East.  238\Mar- 
eardierv.  Ches.  Ins.  C%?. ,  8  Cranch,  89;  IPars., 
Ship.,  278;  CampbeU  v.  Perkins,  8N.  Y.,  480. 
On  the  first  dav  of  June,  1865,  the  assistant 
quartermaster  of  the  United  States,  stationed 
at  St.  Louis,  applied  to  the  plaintiffs,  as  the 
owners  of  the  steamboat  Belle  reoria,  to  trana- 
port  a  cargo  of  military  supplies  from  that  port 
to  Fort  Berthold,  but  the  owners  of  the  steam- 
boat declined  on  account  of  the  lateness  of  the 
season.  He  then  ordered  them  to  prepare  for 
the  trip,  and  informed  them  that  in  case  of  re- 
fusal the  steamboat  would  be  impressed.  They 
protested,  but  under  the  orders  given  got  the 
boat  in  readiness,  put  the  cargo  on  board,  and 
on  the  8d  of  June,  1865,  left  St.  Louis  for  the 
place  of  destination  where  the  steamboat  ar- 
rived on  the  22d  of  July  following,  when  she 
discharged  her  cargo,  and  on  the  24ih  of  the 
same  month  started  down  the  river  on  her  re- 
turn trip.  She  proceeded  for  two  days  in  safety, 
when  a  high  wind  **sprung  up,"  and  m  at- 
tempting to  land  she  was  blown  ashore  and 
groundea.  All  efforts  to  get  her  off  proved  un- 
availing, and  believing  it  Impossible  to  do  so 
until  a  rise  should  occur  in  the  river,  the  mas- 
ter, most  of  the  other  ofilcers  and  crew  decided 
to  return,  leaving  on  board  the  mate,  one  en- 
gineer and  three  watchmen  to  take  care  of  the 
Doat,  aided  by  a  nrilitarv  guard  detailed  and 
sent  from  Fort  Rice  by  the  officer  in  command 
at  that  post.  Information  that  the  steamboat 
was  aground  reached  Xhe  owners  at  St.  Louis 
on  the  10th  of  August,  1865,  but  she  remained 
aground  until  the  15th  of  April  of  the  next 
year,  when  she  was  swept  off  by  an  ice  freshet 
in  the  river  and  totally  destroyed.  When  the 
assistant  quartermaster  ordered  the  owners  to 
prepare  for  the  trip,  he  fixed  the  ^^^rdtm  com- 
pensation of  the  boat  at  $272,  which  appears  to 
have  been  satisfactory  to  the  owners,  as  they 
were  paid  at  that  rate  to  the  time  they  received 
information  of  the  disaster,  and  they  have  pre- 
sented no  claim  for  any  greater  allowailce  for 
that  period  of  time.  They  were  also  paid  at 
the  rate  of  $101  per  day  from  the  said  10th  of 
August  to  the  80th  of  September  in  the  same 
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year,  coverlnfc  the  period,  as  stated  in  the  find- 
ing, that  the  mate,  engineer  and  the  three 
watchmen  remained  on  board  after  the  master 
and  the  rest  of  the  officers  and  crew  returned. 
Vouchers  were  also  issued  to  the  plaintiffs  at 
the  rate  of  $80  per  day  from  the  80th  of  Sep- 
tember of  the  same  year  to  the  80th  of  Novem- 
ber following,  but  those  vouchers  have  never 
been  paid  or  recognized,  and  the  plaintiffs  sued 
the  United  States  for  th^  amount  of  those 
vouchers  and  for  compensation  for  the  use  of 
the  steamboat  at  the  same  rate  from  the  time 
the  last  voucher  was  issued  to  the  time  when 
the  steamboat  was  swept  off  from  the  place 
where  she  was  grounded  by  the  ice  freshet  in 
tlie  river  and  totally  destroved. 

Although  the  plaintiffs  objected  lo  the  order 
of  the  quartermaster  at  the  time  it  was  given, 
still  it  is  quite  evident  that  they  ultimately  con- 
sented to  perform  the  service  as  matter  of  con- 
tract, and  that  they  were  content  to  receive  the 
per  diem  compensation  fixed  by  the  assistant 
quartermaster  at  the  time  he  gave  the  order. 
Abundant  confirmation  of  that  view  is  found, 
if  any  be  needed,  in  the  fact  that  they  volun- 
tarily accepted  the  prescribed  per  diem  com- 
pensation from  the  commencement  of  the  trip 
to  the  10th  of  August  following,  when  they  re- 
ceived information  of  the  disaster,  which  was  at 
the  time  when  the  master  and  all  the  steam- 
boat's company,  except  the  mate,  one  engineer 
and  three  watchmen  returned  to  the  port  of 
departure,  and  that  the  plaintiffs  make  no  claim 
for  any  additional  compensation  during  that 
period.  Compulsion  is  not  set  up  by  the  plaint- 
ilEs  and.  if  it  was,  the  theory  could  not  be  sup- 
ported, as  the  Jurisdiction  of  the  Court  of  Claims 
d€>es  not  extend  to  torts.  They  have  also  been 
paid  for  the  value  of  the  steamboat,  and  also  a 
per  diem  compensation  of  $101  per  day  from 
the  10th  of  August  to  the  80th  of  September, 
which  is  the  date  when  the  mate,  engineer  and 
the  three  watchmen  also  left  the  steamboat  and 
returned  to  St.  Louis.  No  additional  compen- 
sation is  claimed  for  that  period,  but  they  claim 
for  the  amount  of  the  vouchers  issued  at  the 
rate  of  $80  per  day  for  the  two  months  next  suc- 
ceeding that  period,  and  at  the  same  rate  from 
the  end  of  that  period  to  the  15th  of  April  in 
the  following  year,  when  the  steamboat  was 
swept  off  by  the  ice  freshet  and  was  totally  de- 
stroyed. 

Judgment  was  rendered  for  the  claimants  for 
certain  moneys,  not  involved  in  this  appeal, 
which  were  expended  by  them  in  efforts  to  save 
t^  steamboat,  but  the  petition,  so  far  as  respects 
the  per  diem  compensation,  was  dismissed,  and 
the  claimants  appealed  to  this  court. 

Throughout  the  litigation  the  plaintiffs  have 
prosecuted  their  claim  as  a  matter  of  contract, 
and  it  is  quite  blear  that  it  could  have  no  other 
•foundation  in  the  court  where  the  suit  was 
brought  and,  of  course.it  must  depend  upon  the 
proper  i4)plicaiion  of  the  principles  of  conmier- 
cial  law  to  the  facts  of  the  case  as  found  by  the 
Court  of  Claims. 

By  the  terms  of  the  contract,  they  were  to  carry 
the  cargo  of  militanr  supplies  from  the  Port  of 
St.  Louis  up  the  Missouri  River  to  Fort  Berth- 
old  for  $272  per  day  during  the  voyage,  includ- 
ing the  return  trip  as  well  as  the  trip  to  the  place 
of  destination,  in  full  compensation  for  the  en- 
tire services.     By  necessary  implication  the 
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plaintiffs  were  to  victual  and  man  the  steamboat 
and  keep  her  in  a  seaworthy  condition,  and  in 
contemplation  of  law  the^r  retained  the  posses- 
sion, control  and  navigation  of  the  steamboat, 
as  the  master  was  one  of  their  own  selection  and 
Uie  crew  were  in  their  own  employment,  and 
they  were  responsible  for  their  conduct.  Steam- 
ers require  fuel  as  a  means  of  creating  motive 
power,  and  it  is  quite  obvious  that  it  was  the 
dutv  of  the  plaintiffs  to  supply  the  steamboat 
with  fuel  for  that  purpose  as  well  as  provisions 
for  the  officers  and  crew,  and  that  the  master 
was  their  agent  and  not  the  agent  of  the  char- 
terers. Well  founded  doubts  cannot  be  enter- 
tained upon  that  subject,  and  if  those  con- 
clusions of  fact  are  correct,  then  it  follows  as  a 
conclusion  of  law  that  the  plaintiffs,  as  the  gen- 
eral owners  of  the  steamboat,  were  also  the 
owners  for  the  voyage,  and  that  the  true  relation 
of  the  United  States  to  the  adventure  was  that 
of  a  charterer  for  hire  and  shipper  of  the  cargo. 
JSaviUe  v.  Campion,  2  B.  &  Aid.,  510.  . 

Through  the  assistant  quartermaster  at  St. 
Louis  the  United  Stales  put  the  cargo  on  hoard 
the  steamboat,  at  a  fixed  per  diem  compensation 
during  the  round  trip,  for  transporting  the 
military  supplies  constituting  the  cargo  to  the 
place  of  destination,  the  steamboat  having  the 
right  to  take  a  return  cargo  from  other  shippers 
or  to  return  in  ballast,  at  the  election  or  her 
owners.  She  performed  the  trip  up  the  river 
and  delivered  the  cargo  in  good  condition  and 
started  on  the  return  trip,  the  United  States,  as 
the  charterers,  having  no  further  interest  in  the 
voyage  except  that  the  steamboat  should  return 
to  the  port  of  departure  without  delay.  All  sea 
risks,  were, unquestionably, upon  the  owners  of 
the  steamboat,  as  they  were  the  owners  for  the 
voyace  as  well  as  the  owners  in  fact,  and  the 
recora  ehows  that  they  must  have  so  under- 
stood their  own  rights,  as  the  statement  in  the 
record  is  that  when  they  received  information  of 
the  disaster  "they  made  their  protest  in  order 
to  cover  the  insurance." 

Sug^tions  may  be  made  that  the  act  of  the 
Unit^  States  in  paying  for  the  value  of  the 
steamboat  after  she  was  swept  off  by  the  ice 
freshet  and  destroyed,  is  inconsistent  with  the 
theory  that  they  were  merely  the  charterers  for 
hire,  and  that  the  plaintiffs  were  the  owners  for 
the  voyage  as  well  as  the  owners  in  fact,  but  the 
adjudication  of  the  third  auditor  cannot  change 
the  rights  of  the  parties  in  respect  to  any  mat- 
ters not  within  his  Jurisdiction.  0  Stat,  at  L., 
415.  Whether  that  adjudication  was  correct  or 
incorrect  is  not  a  question  in  this  case,  and  it  is 
only  referred  to  as  showing  that  it  cannot  have 
any  weight  in  the  decision  of  the  case  before 
the  court. 

Freight,  it  is  said,  cannot  be  earned  unless  the 
voyage  is  performed  and  the  cargo  is  delivered; 
but  the  voyage  in  this  case,  so  far  as  respects 
the  cargo,  was  performed,  and  the  cargo  was 
duly  delivered  to  the  consignees,  and  to  that  ex- 
tent the  freight  was  earned;  but  the  plaintiffs 
were  entitled,  under  the  contract,  to  the  same  per 
diem  compensation  during  the  return  trip  in  case 
it  was  performed  without  unnecessary  delay,and 
it  may  l>e  that  the  United  States  could  not  have 
claimed  any  deduction  from  the  agreed  com- 
pensation if  the  interruption  in  the  voyage  had 
been  only  a  temporary  one,  and  the  master,  when 
the^cause  of  interruption  had  been  removed  or 
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oveTcome,  had  proceeded  with  the  steamboat 
to  the  return  port. 

Whatever  repairs  became  necessary  in  con- 
sequence of  the  disaster  would  have  been  a 
charge  to  the  steamboat  or  her  owners,  but  it 
may  oe  that  the  plaintiffs  would  have  been  en- 
titled to  the  agreed  compensation  for  the  days 
spent  in  executing  the  repairs  as  well  as  for  the 
days  actually  spent  in  the  return  trip,  but  it  is 
not  necessary  to  decide  those  questions  in  this 
case,  and  the  court  does  not  express  any  decided 
opinion  upon  the  subject.  Abb.  Bhip.,  48; 
Hawkins  v.  TunsM,  5 £11.  &  Bl.,  883;  JSavelock 
V.  Oeddes,  10  East,  555. 

But  the  interruption  in  the  voyage  was  not 
merely  a  temporary  one  in  any  proper  sense  of 
the  term.  On  the  contrary, th^voyage  was  com- 
pletely broken  up,  as  fully  appears  from  the 
lact  that  the  master /and  all  the  crew  ulti- 
mately abandoned  the  steamboat,  leaving  her 
where  she  was  stranded,  and  that  she  remained 
there  until  the  15th  of  April  of  the  next  year, 
wnen  she  was  swept  off  by  the  ice  freshet  and 
became  a  total  loss.  Broken  up,  as  the  vovage 
was,  b^  the  perils  of  navigation,  no  doubt  is 
entertained  that  the  plaintiffs  were  entitled  to 
the  agreed  per  diem  compensation  to  that  time, 
and  to  such  further  allowance  at  the  same  rate 
and  for  snch  additional  time  as  it  would  have 
required  for  the  steamboat  to  have  completed 
the  return  trip.  They  had  performed  the  whole 
of  the  stipulated  service  for  the  United  States 
and  iiad  delivered  the  cargo  to  the  assignees, 
and  were  proceeding  on  the  return  trip  in  good 
faith,  when  the  voyage  was  broken  up  by  causes 
beyond  their  control  and  without  any  fault  on 
their  part  or  on  the  part  of  the  master  or  crew. 

Unless  a  carrier  assumes  the  risk  of  all  con- 
tingencies, he  is  not  liable  because  he  fails  to 
perform  what  is  rendered  impossible  by  the  per- 
ils of  the  sea.  Such  events  as  are  known  as  the 
accidents  of  major  force,  or  fortuitous  events, 
or  the  acts  of  God,  always  constitute  an  implied 
condition  in  every  such  engagement.  The  EUza, 
Davie,  Adm.,  818.  Neither  party  is  at  liberty 
to  abandon  the  contract  without  the  consent  of 
the  other,  or  without  legal  cause,  and  such  cause 
must  not  be  one  procured  or  occasioned  by  the 
fault  of  the  party  who  relies  upon  it.  Clark  v. 
Ins,  Co,,  2  Pick.,  108. 

Different  views  have  been  expressed  by  dif- 
ferent courts  as  to  the  effect  of  a  temporary  in- 
terruption of  a  voyage  upon  the  rights  of  the 
owner  of  the  ship  and  the  shipper  or  charterer; 
but  the  rule  seems  to  be  well  settled,  that  when 
the  voyage  is  broken  up  by  a  sea  peril,  that 
neither  the  shippernor  the  charterer  is  in  general 
liable  to  the  ship-owner  beyond  the  time  when 
the  peril  occurred ;  but  that  rule  is  more  par- 
ticularly applicable  in  cases  where  the  trans- 
portation of  the  cargo  is  not  complete,  and  it 
cannot  be  applied  at  all  to  the  case  before  the 
court  without  considerable  qualification.  FcUmer 
V.  LoriUard,  16  Johns.,  852. 

Reasonably  construed,  the  contract  gives  the 
plaintiff  the  agreed  per  diem  compensation  from 
ihe  commencement  of  the  voyage  until  the  same 
was  broken  up,  including  also  so  many  days  in 
addition  as  would  have  been  spent,  if  no  disaster 
had  occurred,  in  completing  the  return  trip. 
Apply  that  rule  to  the  case,  and  it  is  clear  that 
that  the  judgment  of  theycourt  below  must  be 
affirmed,  as  the  United  states,  upon  the  most 
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liberal  computation,  have  paid  more  than  the 
contract  would  entitle  the  plaintiffs  to  demand. 
Payment  was  made  to  the  time  when  the  mate, 
engineer  and  three  watchmen  returned  home, 
and  the  plaintiffs  have  no  right  to  claim  any- 
thing more. 

Judgment  ajirmed, 

Mr.  Justice  Cliflbrd  delivered  the  opinion 
of  the  court  in  No.  225: 

Supplies  for  the  military  service  were  trans- 
portcil  by  the  appellees  from  St.  Louis  up  Uie  Mis- 
souri River  to  Fort  Berthold,  as  more  fullv  ex- 
plained by  the  court  in  the  case  just  decided. 
They  were  the  owners  of  the  steamboat  Belle  Pe- 
oria, and  it  appears  by  the  findings  in  thecourt  be- 
low that  the  assistant  quartermaster  at  that  sta- 
tion.on  theflrstday  of  J  une;  1865,applied  to  them 
to  take  such  a  cargo  and  transport  it  to  that  place. 
Objections  were  made  by  the  owners  of  thesteam- 
boat,  as  explained  in  the  preceding  case;  but 
they  put  the  cargo  on  bnanl,  and  on  the  8d  of 
the  same  month  started  on  the  upward  trip,  and 
it  appears  that  they  made  the  trip  in  safety, 
delivered  the  cargo  to  the  consignees,  and  with- 
out any  unnecessary  delay  started  on  the  return 
trip.  Two  days  after  they  started  on  the  return 
trip  the  steamboat  encountered  a  high  wind, 
and  while  those  in  charge  of  her  were  endeav- 
oring to  land  she  was  blown  aground  and  be- 
came fast.  All  efforts  to  get  her  off  proving 
unavailing,  the  officers  and  crew,  except  the 
mate,  one  engineer  and  three  watchmen,  left 
her  and  returned  to  the  port  of  departure.  By 
the  findings,  it  appears  that  the  mate,  one  en- 
gineer and  three  watchmen  remained  on  board 
to  the  80th  of  September  of  the  same  year,  when 
they  also  left  the  steamer  and  returned. 

Claim  was  made  by  the  present  appellees,  in 
the  case  just  decided,  for  compensation  for  the 
service  performed  in  addition  to  what  they  had 
received;  but  it  is  unnecessary  to  enter  into 
any  of  those  details,  except  to  say  that  the  boat 
remained  aground  until  the  15th  of  April  of  the 
following  year,  when  she  was  swept  off  by  an 
ice  freshet,  and  was  totally  destroyed.  Before 
that  occurred,however,the  owners  of  the  steam- 
boat dispatched  a  pilot  and  crew  up  the  river 
to  the  place  where  the  steamboat  was  aground, 
to  get  her  afioat  and  bring  her  down  the  river, 
but  the  steamboat  had  been  swept  off  and  de- 
stroyed three  days  before  they  arrived  at  the 
place  of  the  disaster.  Expenses,  of  course,  were 
incurred  for  the  wages  of  the  pilot  and  crew, 
and  for  provisions  and  transportation,  and  4ie 
court  below  found  that  those  expenses  amounted 
to  the  sum  of  $2,500,  and  for  that  sum  the  Court 
of  Claims  rendered  judgment  for  the  appellees, 
and  the  United  States  appealed  to  this  court. 

Apart  from  what  appears  in  the  opinion  de- 
livered in  the  other  appeal,  the  only  facts  found 
by  the  court  below  in  support  of  the  claim  are 
what  is  exhibited  in  the  following  statement: 
' '  These  persons,  meaning  the  pilot  and  crew, 
were  sent,  after  consultation  with  the  quarter- 
master at  Sc.  Louis,  and  for  the  purpose  of  pro- 
tecting the  interests  of  the  United  States  as  well 
as  those  of  the  claimants." 

Unless  the  United  States,  in  contemplation  of 
law,  were  the  owners  of  the  steamboat  for  the 
voyage,  they  had  no  property  interests  in  the 
stranded  steamboat,  as  the  cargo  had,  two  days 
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before  the  disaster  occurred,  been  safely  dis- 
charged at  the  place  of  destination  and  duly 
delivered  to  the  consignees.  They  were  not 
owners  for  the  voyage,  as  the  court  has  just  de- 
cided.so  that  if  the  statement  is  founded  on  that 
theory  it  is  error,  and  entitled  to  no  weight; 
and  if  not  founded  on  that  theory,  it  does  not 
appear  to  rest  on  any  substantial  foundation, as 
the  court  has  decided  in  the  other  appeal  that 
the  appellees,  as  the  general  owners  and  owners 
for  the  voyage,  assumed  all  risks  from  sea  per- 
ils for  the  entire  trip. 

Temporary  delays,  if  any  had  occurred,mi^ht 
have  iocreased  the  per  diem  compensation  which 
the  United  States  had  agreed  to  pay;  but  the 
voyage  had  been  broken  up  and  frustrated  more 
than  six  months  before  the  pilot  and  crew  were 
sent  to  the  place  of  the  disaster  for  the  purpose 
of  getting  the  steamboat  afloat.  Suppose,  how- 
ever, that  it  could  be  admitted  that  the  United 
Htates  had  some  property  interests  in  the  steam- 
Y)oat,  still  the  admission  would  not  benefit  the 
appellees,  as  it  is  perfectly  clear  that  the  assist- 
ant quartermaster  had  no  authority  to  bind  the 
United  States  in  any  such  arrangement.  He 
did  not  attempt  to  make  any  contract,  and  noth- 
ing of  the  kind  can  be  inferred  from  the  find- 
iDg  of  the  court,  even  if  it  be  competent  for 
this  court  to  make  inferences  to  support  the 
judgment,  which  is  not  admitted.  All  that  is 
found  is  that  the  owners  of  the  steamboat  con- 
sulted with  the  quartermaster  before  they  dis- 
patched the  pilot  and  crew  to  the  scene  of  the 
disaster,  which  falls  very  far  short  of  evidence 
to  prove  a  contract,  even  if  the  quartermaster 
had  been  invested  with  authority  for  any  such 
purpose.  Viewed  in  any  light,  the  record  does 
not  show  any  legal  foundation  for  the  judg- 
ment. 

Judgment  reversed,  and  the  cause  remanded, 
with  directions  to  distniss  the  petition.  * 

Cited-U  WaU.,534;  15WaU.,a07 ;  93  U.  S.,238. 


ELIJAH  M.  DUNPHY,  Appt., 

T.  H.  KLEINSCHMIDT  and  CHARLES  E. 

DUER. 

(See  S.  C,  U  Wall..  610-616.) 

Legislature  of  territory,  power  of^ehancerg  ease 
in  territorial  court,  hoto  triedr-decree  in  equity 
— action  at  law. 

Tbe  ,LefriBlature  of^  Moutana  Territory  has  no 
power  to  pass  an  v  law  in  contraveatlon  of  the  Ckin- 
stitution  of  the  United  States  or  which  shall  deprive 
the  Supreme  and  District  Courts  of  the  Territory  of 
chancery  as  well  as  common  law  Jurisdiction. 

A  chancery  case  in  such  territorial  courts,  should 
have  been  tried  as  a  chancery  case  by  the  modes  of 
proceedlnir  known  to  courts  of  equity. 

In  an  equitable  proceeding,  a  decree  of  damages 
cannot  be  rendered  against  a  defendant  who  is  al- 
leged to  have  taken  a  fraudulent  assignment  of 
property.  The  decree  against  him  must  be  a  decree 
for  an  account.  ^j 

If  the  complainant  wishes  to  make  him  answer- 
able in  daouiiges,  he  must  sue  for  damages  in  an 
action  at  law. 

[No.  148.] 

Argued  Apr.  17,  19,  20,  1871.      Decided  May 

1,  1871. 

APPEAL  from  the  Supreme  Court  of  the 
Territory  of  Montana. 

11  Wau^ 


The  judgment  creditor's  bill  was  filed  in  this 
case  by  the  appellees,  in  the  Territorial  District    . 
Court,  Gallatin  County,  Montana  Territory,  for 
the  cancellation  of  a  certain  mortgage  and  as- 
signment, and  for  other  relief.    By  stipulation, 
the  venue  was  changed  to  Lewis  &  Clarke 
County.  A  decree  having  been  entered  in  favor 
of  the  complainants,  the  respondent  took  an  ap- 
peal to  the  Supreme  Court  of  the  Territory,  by 
which  the  said  decree  was  affirmed:  whereupon 
the  respondent  took  a  further  appeal  to  this 
court. 
The  case  is  fully  stated  by  the  court. 
Messrs.  L.  Trumbiill  and  W.  F.  Saunders, 
for  appellants: 

The  case  seems  to  have  been  tried  in  the  court 
below,  partly  as  an  action  at  law  and  partly  as 
a  proceeding  in  chancery;  and  the  record  is  as 
confused  as  are  the  Statutes  of  Montana,  which 
mix  up  equity  and  common  law  proceedings  in 
the  same  case.  The  decree  is  a  judgment  of 
$-i5,787.r)0,  in  favor  of  different  plaintiffs, 
jointly,  who  claim  different  amounts  under  dis- 
tinct and  separate  judgments.  It  is  uncertain 
in  that  it  directs  the  judgment  to  be  credited 
b^  the  money  in  the  possession  of  the  receiver, 
without  specifying  how  much  that  is;  nor  does 
the  record  contain  any  order  appointing  a  re- 
ceiver. 

The  record  contains  no  report  from  the  re- 
ceiver, although  it  does  show,  by  the  admission 
of  one  of  the  plaintiffs,  that  certain  flour  went 
into  his  hanas,  but  when  or  how  much,  no- 
where appears. 

The  decree  is  uncertain  and  the  record  does 
not  furnish  the  means  of  making  it  certain,  and 
it  should  be  reversed  for  that,  if  for  no  other 
cause. 

Section  18  of  the  organic  Act  of  Montana  Ter- 
ritory declares:  "That  the  Constitution,  and  all 
laws  of  the  United  States  which  are  not  locally 
inapplicable,  shall  have  the  same  force  and 
effect  within  the  said  Territory  of  Montana  as 
elsewhere  within  the  United  States."  18  Stat, 
at  L.,  91. 

Section  9  of  the  organic  Act  declares:  "That 
the  said  Supreme  and  District  Courts,  respect- 
ively, shall  possess  chancery  as  well  as  common 
law  jurisdiction."    13  Stat  at  L.,  89. 

The  laws  of  the  U.  S..  in  conferring  juris- 
diction on  the  Federal  Courts,  make  a  distinc- 
tion between  suits  at  common  law  and  in  equity, 
to  the  same  effect  as  is  made  in  the  organic  Act 
of  Montana  in  the  organization  of  the  territorial 
courts. 

In  construing  these  laws,  this  court  has  said : 
"The  Constitution  and  laws  of  the  United  States 
and  the  Acts  of  Congress  recognize  and  estab- 
lish the  distinction  between  law  and  equity. 
The  remedies  in  the  courts  of  the  United  States 
are,  at  common  law  or  in  equity,  not  according 
to  the  practice  of  the  state  courts,  but  according 
to  the  priDciples  of  common  law  and  equity,  as 
distinguished  and  defined  in  that  country  from 
which  we  derive  our  knowledge  of  these  prin- 
ciples. And  although  the  forms  of  proceeding 
and  practice  in  the  state  courts  shall  have  been 
adopted  in  the  Circuit  Courts  of  the  United 
States,  yet  the  adoption  of  the  state  practice 
must  not  be  understood  as  confounding  the 
principles  of  law  and  equity,  nor  as  authoriz- 
ing legal  and  equitable  claims  to  be  blended  to- 
gether in  one  suit." 
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l%ofMMm  y.  R  B.  Co,,  6  Wall.,  187  (78  U. 
8.,  XVIIL,  767);  BMnaon  v.  CampbeU,  8 
Wheat..  212;  MeOoUum  v.  JBkiger,  2  How.,  64; 
No(man  v.  Lee,  2  Black,  509  (67  U.  S.,  XVII., 
281);  BenneU  v.  BuUenearth,  11  How.,  674; 
Payne  ▼.  J3<wA.  7  WaU.,  480  (74  U.  8..  XIX.. 
261). 

V  Wherever  a  case  in  equity  may  arise  and  be 
determined,  the  same  principles  of  equity  must 
be  applied  to  it." 

Ifevee  ▼.  8eoU,  18  How.,  272. 

Tested  by  these  decisions,  it  may  well  be 
questioned  whether  so  much  of  the  Montana 
Statute  as  abolishes  all  distinction  between  eases 
at  law  and  in  equity,  and  requires  issues  of  fact 
to  be  tried  by  a  Jury,  is  not  inoperative  and 
void.  If  valid,  it  was  error  to  submit  only  part 
of  the  issues  of  fact  to  a  Jury.  At  all  events, 
when  a  case  comes  here,  this  court  will  look  to 
the  sublect-matter  of  the  suit,  and  if  it  be  of  an 
equitable  character,  will  dispose  of  the  case  ac- 
cording to  the  principles  and  practice  of  the 
high  (%urt  of  Chancery  in  England,  as  they 
have  been  modified  by  its  rules.  "The  laws  or 
practice  of  the  Territory  cannot  regulate  the 

E|txsess  by  which  this  court  exercises  its  appel- 
Lte  power." 

Brewster  Y,  Wakefield,  22  How.,  128  (68  U. 
8..  XVI.,  804). 

The  sublect-matter  of  this  suit  is  clearly  one 
of  equitable  Jurisdiction,  and  if  the  proceed- 
ings have  not  been  according  to  the  principles 
and  practice  of  equity,  as  established  bv  this 
court,  the  decree  must  be  reversed.  The  decree 
does  not  profess  to  be  based  upon  evidence  sub- 
mitted to  the  Chancellor  and  contained  in  the 
record,  but  upon  the  verdict  of  nine  of  twelve 
jurors,  on  only  part  of  the  issues  involved  in 
the  case. 

It  was  held  by  the  Supreme  Court  of  Mon- 
tana, that  the  territorial  statute,  giving  the  same 
force  and  effect  to  a  verdict  of  three  fourths  of 
a  Jury  as  if  it  were  rendered  by  the  whole  jury, 
was  repugnant  to  Article  7  of  the  Amendment 
to  the  Constitution  of  the  United  States,  so  far 
as  it  related  to  suits  at  common  law,  but  that 
such  a  verdict  was  good  in  an  equity  proceed- 
ing. 

That  the  term  "trial  by  jury,"  in  so  far  as  it 
regarded  the  number  of  the  jury,  and  the  unan- 
imity of  the  verdict,  had  a  definite  and  specific 
meaning  at  the  time  the  Constitution  was 
adopted,  cannot  be  doubted.  "Verdict  is  the 
unanimous  decision  made  by  a  Jury."  Bac. 
Abr.,  title.  Verdict. 

"lif  the  jurors  do  not  all  agree  in  a  verdict, 
the  verdict  \b  bad." 

Bac.  Abr.,  title.  Verdict,  letter  F;  3  Bl. 
Com.,  376;  Pareons  v.  Bedford,  8  Pet.,  433. 

It  is  beyond  the  power  of  the  Legislature  of 
Montana, or  Congress  even,  materially  to  change 
the  character  of  a  jury,  as  it  was  understood  at 
the  time  the  Constitution  was  adopted.  "The 
number  of  jurors  cannot  be  diminished,  nor  a 
verdict  authorized  short  of  a  unanimous  con- 
currence of  all  the  iurors." 

W<yrk  V.  Ohio,  2  Ohio  St.,  806. 

It  is,  however,  conceded  that  the  subject- 
matter  of  this  suit  is  of  an  equitable  character ; 
but  the  issues  which  were  submitted  to  the  jury 
were  issues  which,  according  to  the  course  of 
the  English  Chancery  practice,  as  adopted  by 
the  Supreme  Court,  could  only  be  tried  in  a 
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court  of  law.  In  a  court  of  chancery  there  is 
no  jury,  and  when,  in  the  opinion  of  the  chan- 
cellor, matters  of  fact  are  involved  in  a  suit 
which  ought  to  be  passed  upon  by  a  Jury,  the 
practice  is  to  direct  a  feigned  issue  to  be  made 
up,  and  it  is  sent  to  a  common  law  court  for 
trial.  On  the  trial  of  this  issue  in  the  common 
law  court,  questions  of  law  in  regard  tothead- 
missibilitv  of  evidence  and  otherwise  are  raised 
and  decided  bv  the  common  law  Judge,  and  the 
case  is  proceeaed  with  in  the  same  manner  as 
any  other  suit.  2  Johna.  Ch.  Pr.,  108S  and 
notes. 

The  jury  impaneled,  is  a  Jury  in  a  common 
law  court,  it  is  sworn  to  try  an  issue  pending 
in  that  court,  and  the  constitutional  provision 
in  regard  to  jury  trials  applies  to  it  Just  as  much 
as  if  the  suit  had  not  originated  out  of  chancery. 
It  was,  doubtless,  competent  for  the  chancellor 
to  pass  upon  the  fads  of  this  case  without  the 
intervention  of  a  jury;  but  if  he  sends  them  to 
a  court  of  law,  to  be  determined  by  a  'Jury,  it 
must  be  to  such  a  jury  as  the  common  law  pro- 
vides. To  refuse  the  motion  for  a  new  trial,  and 
base  a  decree  upon  the  verdict  of  nine  Jurors, 
three  dissentinff,  was  error. 

It  was  decided  by  this  court  in  Noonan  y. 
Xm. 2  Black, 609  (67 U.S., XVII.,  281),  that 
"The  equity  lurisdiction  of  the  courts  of  the 
United  States  is  derived  from  the  Constitution 
and  laws  of  the  United  States.  Their  powen 
and  rules  of  decision  are  the  same  in  all  the 
States.  Their  practice  is  regulated  bv  them* 
selves,  and  by  rules  estabUshra  by  the  Supreme 
Court.  This  court  is  invested  bv  law  with  au- 
thority to  make  such  rules.  In  all  these  respects 
they  are  unaffected  by  state  legislation." 

In  the  case  of  Orchard  v.  Mughee  (1  WalL, 
77  (68  U.  S.,  XVU.,  661).  it  was  held  that  a 
case  coming  from  a  territorial  court  was  goy- 
erned  bjrthe  decision  in  the  case  of  Noonan  y. 
Lee  {supra).  Treating  this  case  as  an  equitable 
proceeding,  to  be  governed  by  the  chancery 
practice  as  it  prevails  in  the  United  States 
courts,  unaffected  by  territorial  legislation,  it  is 
full  of  errors. 

Messrs,  J.  O.  Broadhead,  F.  A.  Dick 
and  A.  M,  Wootffolk,  for  appellees: 

It  will  doubtless  be  conceded  that  the  6th  and 
7th  Amendments  to  the  Constitution  of  the 
United  States,  relative  to  trial  by  j|ury,  are  not 
restrictive  upon  States  or  state  legislation.  The 
only  question  tlien  is,  whether  Congress  is  pro- 
hibited by  the  Constitution  from  conferring 
similar  powers  upon  a  Territory.  If  the  power 
was  lawfully  conferr^,  its  exercise  would  be 
lawful. 

It  is  clear  from  the  language  of  the  consti- 
tutional  provision,  that  it  refers  exclusively  to 
some  court,  either  state  or  federal,  or  both: 
"  In  suits  at  common  law,  where  the  value  in 
controversy  shall  exceed  $20,  the  right  of  trial 
by  jury  shall  be  preserved."  It  does  not  pro- 
vide that  no  law  shall  be  passed  impairing  the 
rieht  of  trial  by  Jury.  Its  language  is  lilu  the 
rule  of  some  court  It  is  a  mrect  restriction 
upon  the  Judicial  Department,  and  only  an  inci- 
dental restriction  upon  the  legislative,  to  the  ex- 
tent that  it  leeislates  for  the  government  of  the 
courts.  Thelatter  clause  of  the  Amendment  is 
still  more  explicit:  "And  no  fact  tried  by  a 
jury  shall  be  otherwise  re-examined  in  any  court 
of  the  United  States/' etc. 
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The  authorities  leave  no  room  for  doubt  that 
this  Amendment  applies  ezclusiyely  tothe  Fed- 
eral Courts  under  the  Constitution. 

Barron  ▼.  BaUimare,  7  Pet. .  248 ;  Btorv.  Const. , 
sees.  1763  and  1773,  notes;  In  the  Matter  ojf 
8mUh,  10  Wend.,  440;  Murphy  ▼.  People,  2 
Cow.,  815;  LmngnUm  v.  Mayor  of  N,  n,  8 
Wend.»  102;  B,  B.  Co,  v.  Heath,  9  Ind.,  559; 
Boring  y.  WHUamB,  17  Ala.,  510;  CoU  y.  Eh)es, 
12  Conn.,  243:  Federalist,  No.  88. 

This  Amendment,  then,  cannot,  in  any  man- 
ner, affect  territorial  courts.  They  are  in  no 
sense  Federal  Courts  under  the  Constitution, 
but  are  ezclusiyely  the  creatures  of  Congress. 

They  are  not  constitutional  courts,  but  legis- 
latiye  courts,  and  are  not  recognized  nor  pro- 
vided for  by  the  Constitution.  The  Constitu- 
tion, oonseouently,  could  haye  no  reference  to 
courts  that  haye  no  constitutional  existence. 

In*.  Co,  y.  Ganter,  1  Pet.,  541;  Benner  y. 
Porter,  9  How.,  239;  Story,  Const.,  sec.  1325; 
Conat,  Art.  III.,  sees.  1,  2;  Organic  Act  of 
Montana,  sec.  9. 

If  we  consider,  too,  the  original  desiffn  of 
this  Amendment, it  is  still  more  manifest  uat  it 
could  have  no  reference  to  the  courts  of  the  Ter- 
ritory. It  sought  not  to  weaken  the  iocal  ^y- 
emments,  either  state  or  territorial.  Its  whole 
object  was  to  check  and  fetter  the  power  of 
the  Federal  Goyernment,  in  its  action  through 
the  Federal  Courts. 

But  this  action  is  a  bill  in  equity  (creditor's 
bill)  and  equity  cases  are  not  embraced  in  the 

Eroyisions  of  the  Constitution  relatiye  to  trial 
y  jury. 

Story,  Const.,  sees.  1763.  1773;  Persons  y. 
Bedford,  BFei.,  ^83, 

But  it  may  be  claimed  that  if  a  chancellor 
calls  a  jury  at  all,  it  must  be  a  common  law 
jury  of  twelye  men.  But  unless  the  Constitu- 
tion preyents,  a  territorial  Legislature  can 
abolish  a  common  law  jury  by  statute,  as  was 
done  in  this  case. 

Under  the  common  law,  the  chancellor 
might  haye  tried  this  case  without  a  jury,  or 
he  could  haye  referred  it  to  one  or  more  persons 
to  report  the  facts.  But  the  Legislature  of 
Montana  has  made  fraud  a  question  of  fact,  and 
all  facts  triable  by  a  jury.  The  same  Legisla- 
ture has  proyided  also  that  nine  men  on  the 
jury  might  find  a  yerdict.  The  only  necessity 
for  a  jury  at  all,  in  this  case,  has  been  imposed 
by  territorial  statutes,  and  those  statutes  pre- 
scribe what  the  jury  shall  be. 

In  submitting  special  issues  to  a  jur^  in  chan- 
cery cases,  the  manner  of  proceeding  is  entirely 
under  the  control  of  the  court  of  equity,  and 
the  admission  of  eyidence,  instructions  to  the 
jury,  etc.,  are  all  controlled  by  the  discretion  of 
the  chancellor. 

2  Dan.Ch.Pr.,  4th  ed.,p.  l(m; Black  y,8hret>e, 
2  Beas.,  457. 

The  chancellor,  also,  in  calling  and  organizing 
the  jury,  was  properly  goyemed  by  the  laws, 
for  the  time  being  in  lorce,  in  the  Territory  of 
Montana.  2  Dan.Ch.  Pr.,  977. 

As,  too,the  wholeobject  of  the  chancellor,  in 
submitting  special  issues  to  the  jury,  is  not  to 
bind  the  court,  but  to  satisfy  its  conscience,  his 
approyal  of  the  findings  of  a  jury  was  all  that 
was  necessary  to  giye  them  yaliaity.  His  ap- 
proyal made  the  findings  his  own.  The  chan- 
cellor, in  his  discretion,  could  haye  approyed 
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the  findings  of  eyen  a  less  number  than  nine  of 
the  jury,  and  based  his  decree  thereon,  or  he 
might  naye  made  his  own  findings,  regardless 
of  the  verdict  of  the  jury. 

Adams,  Eq.,Whart..  817;Gre6S.£q.  £y.,401; 
Dunny.  Dunn,  11  Mich..  1^;  Black  y  Shreve, 
2  Beas..  457;  Z^y.  BeaUy,  8  Dana,  207. 

Mr.  Jtutiee  Bradley  delivered  the  opinion 
of  the  court: 

This  case  was  a  creditor's  bill,  filed  by  Klein- 
Schmidt,  the  appellee,  against  Dunphy,  the  ap- 
pellant, and  one  Benajah  Morse,  suryiving 
partner  of  Elkanah  Morse,  on  behalf  of  him- 
self and  all  other  judgment  creditors,  to  obtain 
satisfaction  of  a  judgment  recovered  by  Klein- 
schmidt,on  the  12th  of  March.  1868, for  |16,957. 
The  bill  alleges  that  an  execution  issued  on  the 
judgment  was  returned  wholly  unsatisfied,  and 
that  no  part  of  the  judgment  has  been  paid. 
It  then  charges  that  on  the  31st  October,  1867, 
Morse  and  nis  brother  Elkanah,  then  living, 
executed  to  Dunphy  a  mortgage  to  secure  the 
payment  of  $30,000,  in  one  year  from  date, 
covering  property  to  the  amount  of  $70,000,  in- 
cluding a  ranch  m  the  County  of  Gallatin,  con- 
taining 640  acres  of  land,  with  two  thirds  of 
the  crops,  and  all  the  stock  thereon,  embracing 
225  head  of  cattle  and  all  the  goods  in  their 
store  at  Gallatin,  together  with  the  lot  and 
storehouse,  and  all  tlie  book  accoimts  and  evi- 
dences of  debt  of  E.  &  B.  Morse.  The  bill  states 
that'  at  the  time  of  executing  this  mortgage,  the 
Morses  were  largely  indebted  to  different  per- 
sons, and  charges  that  it  was  made  to  hinder, 
delay  and  defraud  the  creditors  of  the  firm, 
and  was  not  accompanied  by  change  of  pos- 
session; but  that  the  Morses  continued  in  pos- 
session for  several  months,  selling  and  disposing 
of  the  goods  for  their  own  benefit.  It  further 
charges  that  the  Morses  did  not  owe  Dunphy 
any  such  amount  as  $30,000,  did  not.  in  fact, 
owe  him  over  $6,000  or  $7,000,  the  balance 
being  fictitious,  and  both  Dunphy  and  the 
Morses  had  acknowledged  as  much  to  different 
persons.  I'he  bill  further  charges  that,  by 
means  of  this  fraudulent  mortgage  and  fic- 
titious indebtedness,  Dunphy  had  prevented 
the  plaintiff  and  other  judgment  creditors 
of  E.  k  B.  Morse  from  collecting  their  just 
demands;  that  Dunphy  had  claimed  title  to 
the  property  under  the  mortgage,  and  had 
forbidden  the  sheriff  to  levy  upon  it,  and  that, 
consequently,  the  sheriff  had  refused  to  do  so, 
and  that  Morse  and  Dunphy  were  engaged  in 
running  off  the  property,  and  Dunphy  had 
already  realized  more  than  $30,000  therefrom. 
The  bill  prays  that  the  mortgage  may  be  de- 
clared frauciulent  and  void;  that  a  receiver 
may  be  appointed  to  hold  the  property,  and 
that  if  what  was  left  should  not  be  sufficient 
to  satisfy  the  plaintiff  and  other  judgment 
creditors,  Dunphy  might  be  made  personally 
liable  for  the  aeflciency.  By  an  amended  bill 
the  complainant  alleges  that  on  the  3d  of  Jan- 
uary, 1868,  Morse  executed  to  Dunphy  an  assign- 
ment of  all  the  property  embraced  in  the  mort- 
ga^,  and  authorized  him  to  sell  and  dispose 
of  It  with  due  regard  to  his  own  interest  and 
the  interests  of  the  creditors  of  E.  &  B.  Morse; 
but  that,  notwithstanding  the  assignment, 
Morse  still  continued  in  possession  and  control 
of  the  property  for  several  months,  and  to  sell  the 
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same  and  collect  the  proceeds  thereof;  and  that  I 
the  assignment  was  fraudulent  and  void.  To 
this  bill  Dunphy  filed  an  answer,  insisting 
on  the  bona  fides  of  his  debt,  and  settine  forth 
that  it  connstedof  $12,500  for  a  stock  of  goods 
sold  to  the  Morses,  and  $10,000  for  money  lent 
to  them  at  the  date  of  the  mortgage,  the  balance 
being  for  interest  to  accrue  during  the  year  the 
mortgage  had  to  run,  namely :  one  per  cent,  a 
month  on  the  former  sum,  and  five  per  cent,  a 
month  GfL  the  latter,  which  was  allowed  by 
the  laws  of  the  Territory.  The  appellee,  Duer, 
recovered  a  judgment  against  Morse  on  the 
same  day  that  Kleinschmidt's  was  entered, 
failed  to  obtain  satisfaction,  and  filed  a  pe- 
tition to  intervene  as  co-complainant  in  the 
suit,  and  was  admitted  to  intervene  accord- 
ingly. It  is  unnecessary  to  take  further  notice 
of  the  pleadings.  The  cause  was  put  at  issue, 
and  came  on  for  trial  in  March,  1869. 

It  appears  that,  by  an  Act  of  the  Territorial 
Legislature,  passed  m  December,  1867,  it  was 
declared  '*  That  there  shall  be  in  this  Territory 
but  one  form  of  civil  action  for  the  enforce- 
ment or  protection  of  private  rights,  and  the 
redress  or  prevention  of  private  wrongs/'  sec. 
1,  and  "  that  an  issue  of  fact  shall  be  tried  by 
a  jury,  unless  a  jury  trial  is  waived,  or  a  refer- 
ence be  ordered  as  provided  in  this  Act,"  sec. 
155.  By  another  Act,  passed  in  January,  1869. 
it  was  provided  "  That,  in  all  civil  cases,  if 
three  fourths  of  the  jurors  agree  upon  a  verdict, 
it  shall  stand  and  have  the  same  force  and  ef- 
fect as  if  agreed  upon  by  the  whole  jury." 

The  cause  was  manifestly  tried  in  pursuance 
of  these  provisions  of  the  territorial  law.  In 
order  to  present  distinct  issues  for  trial,  the 
court  framed  a  number  of  questions  (twenty- 
two  in  number)  and  submitted  them  to  the 
jury,  as:  1.  Did  E.  &  B.  Morse  retain  posses- 
sion and  control,  and  continue  to  dispose  of 
the  property  mortgaged  after  the  execution  of 
their  mortgage  to  E.  M.  Dunphy,  on  the  81st 
day  of  October,  1867?  2.  State  whether  B. 
Morse,  after  the  3d  day  of  January.  1868,  con- 
tinued to  remain  in  possession  of  the  property 
assigned  to  Dunphy,  and  also  to  exercise  con- 
trol over  it,  and  to  sell  and  dispose  of  it? 
♦  ♦  ♦  ♦  4.  Did  E.  &  B.  Morse  owe  E.  M. 
Dunphy  $30,000  at  the  time  of  their  execution 
of  their  mortgage  to  him  on  the  81st  day  of 
October,  1867?  ♦  *  ♦  *  9.  Did  the  mort- 
gage to  Dunphy  i)revent  the  collection  of  the 
judgments  of  Eleinschmidt  and  Duer?  »  ♦  ♦ 
17.  Was  the  mortgage  to  Dunphy  executed 
and  accepted  for  the  purpose  of  covering  up 
the  property  of  E.  &  B.  Morse,  and  delaying 
or  preventing  the  collection  of  demands  found 
against  them  or  either  of  then^?  etc.,  etc.  To 
an  these  questions,  nine  of  the  jurors  returned 
answers  adverse  to  Dunphy  and  favorable  to 
the  complainants,  and  three  dissented. 

This  verdict  was  rendered  on  the  25th  of 
March,  and  accepted  by  the  court,  and  on  the 
8d  of  April  a  decree  was  made  which,  after 
reciting  the  principal  findings  of  the  jury,  pro 
ceeded  as  follows :  "It  was,  therefore,  ordered, 
adjudged  and  decreed  that  the  said  mortgage 
from  E.  &  B.  Morse  to  E.  M.  Dunphy  be  set 
aside  as  fraudulent  and  void  and  of  no  effect, 
and  that  the  said  plaintiffs  recover  of  the  said 
E.  N.  Dunphy  the  sum  of  $35,787,  the  amount 
of  plaintiffs*  judgments,  interest  and  costs,  to- 
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gether  with  the  costs  of  this  action,  taxed  at 
$7,149;  that  the  said  judgments  be  credited  by 
the  money  and  the  possession  of  the  receiver  in 
the  above  case,  and  that  the  plaintiffs  have  ex- 
ecution against  the  said  Dunphy  for  the  residue 
of  the  said  judgment  after  such  credit  has  been 
entered."  Th£  judgment  was  rendered  in  the 
District  Court  of  the  3d  Judicial  District  of 
the  Territory.  It  was  appealed  to  the  Supreme 
Court  and  affirmed,  and  appeal  was  then  taken 
to  this  court. 

The  principal  question  presented  bv  this 
case  is,  whether  these  proceedings,  conducted 
in  the  manner  stated,  can  be  sustained. 

By  the  organic  Act  constituting  the  Territory 
of  Montana,  passed  by  Congress  May  26, 1864, 
sec.  6,  the  legislative  power  of  the  Territory 
was  declared  to  extend  to  all  rightful  subjecta 
of  legislation  consistent  with  the  Constitution 
of  the  United  States  and  the  provisions  of  that 
Act.  By  the  9th  section,  provision  was  made 
for  establishing  various  courts  of  the  Territory, 
namely:  a  Supreme  Court,  district  courts, 
probate  courts,  and  justices  of  the  peace;  and 
it  was  enacted  that  the  Supreme  and  district 
courts,  respectively,  should  possess  chancery 
as  well  as  common  law  jurisdiction.  By  the 
13th  section  it  is  declared,  that  the  Constitution 
and  all  laws  >of  the  United  States,  which  are 
not  locally  inapplicable,  shall  have  the  same 
force  and  effect  within  the  Territory  as  else- 
where in  the  United  States. 

These  are  the  only  provisions  of  the  organic 
law  which  have  been  referred  to  in  the  argu- 
ment. 

From  these  it  is  apparent  that  the  Terri- 
torial Legislature  has  no  power  to  pass  any  law 
in  contravention  of  the  Constitution  of  the 
United  States,  or  which  shall  deprive  the  Su- 
preme and  District  Courts  of  the  Territory  of 
chancery  as  well  as  common  law  jurisdiction. 

This  case  was  clearly  a  case  of  chancery  ju- 
risdiction, and  one  necessarily  requiring  equita- 
ble, as  distinguished  from  legal,  relief.  The 
property,  according  to  the  charffe  of  the  com- 
plainant, had  been  put  beyona  the  reach  of 
the  ordinary  process  of  the  law .  It  had  been 
disposed  of  by  the  assistance  and  through  the 
CO  operation  of  Dunphy  in  such  a  manner  that 
the  judgment  creditors  could  not  find  it  to  sat- 
isfy their  claims,  or,  if  found,  it  waa  held  by 
Dunphy  under  cover  of  an  assignment,  which, 
prima  facie,  gave  him  the  leeai  title.  This  is 
what  is  charged  by  the  judgment  creditors. 
They  further  charge  that  this  was  a  fraudulent 
contrivance  to  hinder  and  delay  them  in  the  re- 
covery of  their  debts.  In  a  country  or  terri- 
tory where  the  systems  of  common  law  and 
chancery  both  substantially  prevail,  it  is  per- 
fectly clear  that  chancery  only  could  give  ade- 
quate relief  in  such  a  case.  And,  then,  the 
case  was  instituted  and  the  pleading  were 
framed  strictly  in  accordance  with  this  view. 
The  bill  is  strictly  a  bill  in  chancery  praying 
for  equitable  relief. 

Now,  it  is  perfectly  obvious  that,  with  the 
exception  of  the  verdict  being  rendered  by  nine 
jurors,  the  trial  was  altogether  conducted  as  a 
trial  at  common  law,  and  that  the  decree  was 
rendered  on  the  verdict  precisely  as  a  judgment 
is  rendered  on  a  verdict  at  common  law.  This 
was  clearly  an  error.  The  ciise.  hoinga  cli«n 
eery  case,  and  being  instituted  as  such,  should 
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have  been  tried  as  a  chancery  case  by  the 
modes  of  proceeding  known  to  courts  of  equity. 
In  those  courts  the  ludge  or  chancellor  is  re- 
sponsible for  the  decree.  If  he  refers  any 
questions  of  fact  to  a  jury,  as  he  may  do  by  a 
feigned  issue,  he  is  st&l  to  be  satisfied  in  his 
own  conscience  that  the  finding  is  correct,  and 
the  decree  must  be  made  as  the  result  of  his 
own  Judgment,  aided,  it  is  true,  by  the  findins 
of  the  Jury.  Here  the  Judment  is  pronounced 
as  the  mere  conclusion  of  law  upon  the  facts 
found  by  the  Jury. 

Asain;  in  an  equitable  proceeding  of  this 
kin<f,  a  decree  in  the  nature  of  a  Judgment  for 
damages  cannot  be  rendered  against  the  de- 
fendant who  is  alleged  to  have  taken  a  fraudu- 
lent aMignment  of  the  property.  The  decree 
aeainst  Eim  must  be  a  decree  for  an  account. 
He  must  be  called  to  account  for  Just  what 
property  has  come  into  his  hands,  and  no  more ; 
and  he  will  be  entitled,  under  ordinary  circum- 
stances, to  a  rebate  for  the  amount  that  was 
Justly  and  honestly  his  due.  The  mode  of 
taking  such  an  account  is  well  known  in  equity 
proceedings.  The  defendant  is  to  exhibit  an 
account  either  in  his  answer  or  in  the  master's 
oflSce,  and  if  it  is  not  satisfactory  to  the  com- 
plainant, it  may  be  surcharged  or  falsified; 
and,  as  the  account  is  finally  found  to  stand, 
BO  will  the  responsibility  of  the  defendant  be. 
But  if  the  complainant  wishes  to  make  him 
answerable  in  damages,  either  for  the  waste  of 
the  property  or  for  its  disposal  by  the  original 
proprietor  by  aid  of  the  wrongful  complicity 
of  the  defendant,  he  must  sue  for  damages  in 
an  action  at  law. 

No  account  of  the  kind,  or  in  the  manner 
indicated,  seems  to  haye  been  taken  at  all. 
The  suit  was  tried  like  an  action  for  damages, 
and  the  jury  were  left  to  say,  in  brief,  whether 
or  not  the  complainants  could  haye  made  their 
money  on  execution  had  it  not  been  for  the 
mortgage  and  assignment  to  the  defendant. 
The  Jury  answered  that  they  could,  and  the 
defendant  was  made  personally  liable  for  the 
whole  amount. 

Without  attempting  to  decide  whether  the 
Territorial  Legislature  had  or  had  not  the 
power  to  legalize  a  yerdict  rendered  by  three 
fourths  of  a  Jury,  we  think  the  proceedings 
were  erroneous,  and  the  decree  must  be  reversed 
and  the  cause  remanded  for  further  proceedings, 
in  conformity  toith  this  opinion, 
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Act  imposing  tax  on  tobacco  applies  to  Cherokee 
countru — overrides  treaty. 

The  107th  section  of  the  Act  of  July  20, 1868,  1m- 
posiiiff  taxes  on  distilled  spirits,  tobacco,  etc.,  was 
inteDded  to  apply  and  does  apply  to  the  country 
of  the  Cherokee  Nation. 

Seell  Walu 


This  Act  must  prevail  over  the  10th  article  of  the 
Treaty  with  the  Cherokee  Nation. 

iMr,  Justice  FntLD  did  not  sit  in  this  cause.] 

[No.  258.] 
Argued  Apr,  11,  1871,    Decided  May  i,  1871, 

rr  ERROR  to  the  District  Court  of  the  United 
States  for  the  Western  District  of  Arkansas. 

The  history  and  facts  of  the  case  are  fully 
stated  by  the  court. 

Messrs,  E.  C.  Boudinot,  A.  H,  Garland,  Al- 
bert Pike,  Bobert  W.  Johnson  and  Benj.  F. 
Butler,  for  plaintiffs  in  error: 

"  Congress  shall  have  power  to  dispose  of 
and  make  all  needful  rules  and  regulations  re- 
specting the  territory  and  other  property  be- 
longing to  the  United  States."  See,  art.  4,  sec. 
8,  clause  3  of  Const. 

According  to  this,  territory  of  the  United 
States  is  property;  that  is,  it  is  land  of  the 
United  States,  over  which  the  General  Govern- 
ment possesses  plenary  and  undivided  sov- 
ereignty. 

U.  8.  V.  Gratiot,  14  Pet.,  626;  Scott  v.  Sand- 
ford,  19  How.,  898  (60  U.  S.,  XV.,  691).  There 
is  no  such  power  given  in  the  Constitution, 
or  in  any  law  of  Congress,  or  any  treaty  over 
what  is  called  the  Indian  Territory. 

We  have  invariably  applied  the  words 
"treaty"  and  "nation,"  words  of  our  own 
language,  to  the  Indians,  precisely  as  we  have 
ap^ied  them  to  other  nations  of  the  earth. 

When  the  Constitution  again,  in  article  1, 
section  8,  clause  8,  gives  Confl^ess  the  power 
to  regulate  commerce  with  foreign  nations, 
among  the  several  States  and  witb  the  Indian 
Tribes,  it  meant  that  the  Indian  Tribes  were 
something  else  than  States  and  foreign  nations. 

See,  Cherokees  v,  Ga.,  5  Pet.,  1 ;  Worcester  v. 
Ga.,  6  Pet.,  515;  Kansas  Indiana,  6  Wall.,  787 
(72  U.  S.,  XVIII. ,  667). 

It  has  been  the  universal  rule,  both  from  the 
custom  of  the  Government  and  the  decisions 
of  the  courts,  that  in  all  laws  the  Indian  terri- 
tories are  not  to  be  regarded  as  included,  unless 
they  are  mentioned  in  those  laws  in  so  many 
words.  The  cases  cited  above  are  to  this  effect ; 
and  in  addition,  in  support  of  this  proposition, 
are  the  following: 

•  Far  Ckmpany  v.  U.  S„  2  Pet.,  858;  MUchel 
V.  U.  S.,  9  Pet.,  711;  Lattimer  v.  Fbteet,  14 
Pet.,  4;  U.  S,  V.  Fernandez,  10  Pet.,  808;  U. 
8.  V.  Brooks,  10  How.,  442;  Ladiga  v.  Roland, 
2  How.,  581;  Marsh  v.  Brooks,  14  How..  513; 
^7.  S,  V.  BiUihie,  17 How.,  526  (58  U.  S.,  XV., 
236);  FeUows  v.  Denniston,  28  N.  Y.,  420;  1 
Story.  Const.,  pp.  6,  147,  152,  155. 

Laws  which  appear  to  haye  any  hardship  in 
them,  are  to  be  interpreted 'in  such  a  manner 
as  not  to  be  applied  or  extended  beyond  what 
is  clearly  expr^sed  in  them. 

See,  Smith's  Com.  Const.  &  Stat.  L.,  621; 
EUioU  V.  Swartu)out,  10  Pet.,  150. 

The  United  States  has  never  claimed  to  ex- 
ercise general  jurisdiction,  independent  of 
treaty  provisions,  over  the  Cherokee  Nation, 
but  has  dways  legislated  in  subordination  to 
those  provisions.  This  will  very  clearly  appear 
from  the  provisions  of  the  Treaty  of  1866. 

The  treaty  obligations  between  the  Govern- 
ment and  the  Cherokee  Nation  have  the  force 
of  domestic  compacts  of  the  highest  tvpe  and 
most  stringent  force  and  effect,  especially  upon 
the  powerful  nation  who,  in  the  position  of  pro- 
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lectors  and  guardians  of  the  Indian  Tribes, 
makes  the  contract  with  its  wards. 

Nothing  but  the  plainest,  most  unequivocal 
and  distinct  enunciation  of  the  law  of  the 
Legislature,  fully  expressed,  will  be  considered 
by  the  court  as  abrogating  or  infringing  the 
provisions  of  such  a  compact  as  we  find  these 
treaty  obligations  to  be. 

The  lOUi  article  of  the  Treaty  of  1866  pro- 
vides that  •*  Every  Cherokee  ♦  ♦  *  shall 
have  the  right  to  sell  any  of  the  products  of 
his  farm  *  ♦  ♦  *  or  any  merchandise  or 
manufactured  products,  and  to  ship  and  drive 
the  same  to  market  without  restramt,  payins 
any  tax  thereon  which  is  now  or  may  be  levied 
by  the  United  States  on  ihe  quantity  sold  out- 
side of  the  Indian  territory." 

The  very  fact  that  it  provides  for  a  tax  on 
the  quantity  sold  outside  of  the  Indian  territory 
determines  the  construction,  upon  the  principle, 
Ineltisio  urUus  exeltisio  cUterius, 

Me9tr%.  AmoB  T.  Akerman*  Atty-Oen., 
and  B,  H.  BrieUno,  SoUcitor-Qen,  and  0.  H. 
HiU,  for  defendant  in  error: 

It  has  been  held  that  where  the  subject-mat- 
ter of  a  treaty  falls  within  the  legislative  power 
of  Congress,  that  body  may  repeal  it,  so  far  as 
it  is  a  municipal  law. 

Taylor  v.  Morton,  2  Curt.,  454. 

It  follows,  from  the  ruling  in  that  case,  that 
if  the  treaty  provision  here  is  to  be  understood 
as  exempting  from  taxation,  articles  manufact- 
ured in  the  Indian  territory,  while  the  same 
remain  within  that  territorv,  the  subject  of  tax- 
ation beiuK  within  the  legislative  power,  it  was, 
undoubtedly,  competent  for  Congress, by  a  sub- 
sequent law,  to  moaify  or  repeal  that  provision, 
by  making  liable  to  taxation  any  or  ail  such 
manufactured  articles,  irrespective  of  their  lo- 
cality ;  and  the  rule  thus  prescribed  must  be 
applied. 

However,  it  is  contended  by  counsel  for 
plaintiffs  In  error,  in  their  brief — and  this  seems 
to  be  the  point  mainly  relied  upon  by  them — 
that  the  United  States  has  no  power  to  levy 
taxes  upon  the  property  of  Indians  within  the 
Indian  country,  without  an  affirmative  conces- 
sion of  the  power  by  the  latter  ;  and  the  ques- 
tion \b  regarded  as  one  between  equal  sov- 
ereigns. But  we  submit  that  this  position  is 
wholly  irreconcilable  with  the  doctrine  declared 
in  the  case  of  U,  S.  v.  Sogers,  4  How.,  667. 

Mr.  Justice  Swayne  delivered  the  opinion 
of  the  court: 

This  is  a  writ  of  error  to  the  District  Court 
of  the  Western  District  of  Arkansas.  The 
case,  so  far  as  it  is  necessary  to  state  it,  lies 
within  a  narrow  compass. 

The  proceeding  was  instituted  by  the  defend- 
ants in  error  to  procure  the  condemnation  and 
forfeiture  of  the  tobacco  in  question,  and  of 
the  other  property  described  in  the  libel  of  in- 
formation, for  alleged  violations,  which  are 
fully  set  forth,  of  the  revenue  laws  of  the 
United  States.  Klias  C.  Boudinot,  for  himself 
and  his  copartner.  Stand  Wattle,  interposed, 
and  by  his  answer  submitted,  among  others,  the 
following  allegations:  that  the  firm  were  the 
sole  owners  of  the  property  described  in  the 
Ubel ;  that  the  property  was  found  and  seized 
in  the  Cherokee  Kation,  outside  of  any  rev- 
enue collection  district  of  the  United  States; 
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that  the  manufacturing  of  the  tobacco  was  car- 
ried  on  in  the  Cherokee  Nation,  and  that  the 
manufactured  tobacco,  raw  material  and  other 
property,  were  never  within  any  collection  dis- 
trict; nor  subject  to  the  taxes  mentioned  in  the 
libel,  nor  were  the  owners  bound  to  comply 
with  the  requirements  of  the  revenue  laws  of 
Congress;  that  the  revenue  laws  were  complied 
with  as  to  all  tobacco  sold  or  offered  for  sale 
outside  of  said  Indian  country,  if  any  such 
there  were ;  that  the  claimants  are  Cherokee  In- 
dians  by  blood,  and  residents  of  the  Cherokee 
Nation,  and  they  deny  that  the  property  had 
become  forfeited  as  alleged  in  the  libel. 

At  the  trial,  the  claimants  moved  the  court 
to  instruct  the  juir  that  the  AoC  of  Congress 
entitled  "An  Act  Imposing  Taxes  on  Distilled 
Spirits,  and  for  other  purposes,'*  approved  July 
20th,  1868,  is  not  in  force  in  anypart of  the 
Indian  territory  embraced  in  the  Western  Dis- 
trict of  Arkansas;  that  the  10th  article  of  the 
Treaty  of  1866,  between  the  Cherokee  Nation 
and  the  United  States,  was  in  full  force  with 
reference  to  the  territory  of  the  Cherokee  Na- 
tion; that  the  67th  secUon  of  the  Act  of  1868 
requires  stamps  to  be  sold  only  to  manufact- 
urers of  tobacco  in  the  respective  collection 
districts,  and  that  it  gave  the  claimants  no  legal 
right  to  buy  such  stamps  to  place  on  their  to- 
bacco in  the  Cherokee  Nation,  and  that  they 
are  not  resxx)nsible  for  not  having  done  so.  The 
court  refused  to  give  these  instructions.  The 
jury  found  for  the  United  States,  and  judgment 
was  entered  accordingly.  The  claimants  ex- 
cepted to  the  refusal  of  the  court  to  give  the 
instructions  asked  for,  and  have  brought  the 
case  here  for  review. 

The  only  question  argued  in  this  court,  and 
upon  which  our  decision  must  depend,  is  the 
effect  to  be  given  respectively  to  the  107th  sec- 
tion of  the  Act  of  1868,  and  the  10th  article  of 
the  Treaty  of  1866.  between  the  United  States 
and  the  Cherokee  Nation  of  Indians. 

They  are  as  follows: 

"  Section  107.  That  the  internal  revenue  laws 
imposing  taxes  on  distilled  spirits,  fermented 
liquors,  tobacco,  snuff  and  cigars,  shall  be 
construed  to  extend  to  such  articles  produced 
anywhere  within  the  exterior  boundaries  of  the 
United  States,  whether  the  same  shall  be  within 
a  collection  district  or  not."  15  Stat,  at  L.,  167. 

"Article  10th.  Every  Cherokee  Indian  and 
freed  person  residing  in  the  Cherokee  Nation 
shall  have  the  right  to  sell  any  products  of  his 
farm,  including  his  or  her  live  stock,  or  any 
merchandise  or  manufactured  products,  and  to 
ship  and  drive  the  same  to  market  without  re- 
straint, paying  any  tax  thereon  which  is  now 
or  may  be  levied  by  the  United  States  on  the 
quantity  sold  outside  of  the  Indian  territoiy." 

On  behalf  of  the  claimants  it  is  contended 
that  the  107th  section  was  not  intended  to  ap- 
ply, and  does  not  apply,  to  the  country  of  the 
Cherokees,  and  that  the  immunities  secured  by 
the  Treaty  are  in  f uU  force  there.  The  United 
States  insist  that  the  section  applies  with  the 
same  effect  to  the  territory  in  question  as  to 
any  State  or  other  territory  of  the  United  States, 
and  that  to  the  extent  of  the  provisions  of  the 
section  the  Treaty  is  annulled. 

Considering  the  narrowness  of  the  questions 
to  be  decided,  a  remarkable  wealth  of  learning 
and  ability  have  been  expended  in  their  discus^ 
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sion.  The  yiews  of  counsel  Id  this  court  have 
rarely  heen  more  elaborately  presented.  Never- 
theless, the  case  seems  to  us  not  difficult  to  be 
determined,  and  to  require  no  very  extended 
line  of  remarks  to  vindicate  the  soundness  of 
the  conclusions  at  which  we  have  arrived. 

In  The  Cherokee  Nation  v.  Qeargia,  6  Pet..  17, 
Vkitf  /t£«(iic0  Marshall,  delivering  the  opinion 
of  this  court,  said:  '*The  Indian  territory  is  ad- 
mitted to  compose  a  part  of  the  United  States. 
In  all  our  geographiciU  treatises,  histories  and 
]aw8,  it  is  so  considered."  In  The  U,  8,  v. 
Bogen^  4  How.,  672,  Chi^Juetiee  Taney,  also 
spiking  for  the  court,  held  this  language:  *'It 
is  our  duty  to  expound  and  execute  the  law  as 
we  find  it,  and  we  think  it  too  firmly  and  clearly 
established  to  admit  of  dispute  that  the  Indian 
tribes  residing  within  the  territorial  limits  of 
the  United  States  are  subject  to  their  authority, 
and  where  the  country  occupied  by  them  is  not 
within  the  limits  of  one  of  the  States,  Congress 
may,  by  law,  punish  any  offense  committed 
there,  no  matter  whether  the  offender  be  a 
white  man  or  an  Indian.''  Both  these  proposi- 
tions are  so  well  settled  in  our  jurisprudence 
that  it  would  be  a  waste  of  time  to  discuss  them 
or  to  refer  to  further  authorities  in  their  sup- 
port. There  is  a  long  and  unbroken  current  of 
legislation  and  adjudications,  in  accordance  with 
them,  and  we  are  aware  of  nothing  in  conflict 
with  either.  The  subject,  in  its  historical  as- 
pect, was  fully  examined  in  Johnson  v.  Mo- 
Intoeh,  b  Wheat.,  574.  In  the  lltb  section  of 
the  Act  of  the  24th  of  June,  1812,  it  was  pro- 
vided "That  it  shall  be  lawful  for  any  person  or 
persons  to  whom  letters  testamentary  or  of  ad- 
ministration shall  have  been  or  may  hereafter 
be  granted  by  the  proper  authority  in  any  of  the 
United  States  or  the  territories  thereof  to  main- 
tain any  suit,'' etc.  In  Mackey  v.  Goxe,  18  How., 
103  [59  U.  8.,  XV.,  801],  it  was  held  that  The 
Cherokee  country  was  a  territory  of  the  United 
States,  within  the  meaning  of  this  Act.  The  107th 
section  of  the  Act  of  1868  extends  the  revenue 
laws  only  as  to  liquors  and  tobacco  over  the 
country  in  question.  Nowhere  would  frauds 
to  an  enormous  extent  as  to  these  articles  be 
more  likelv  to  be  perpetrated  if  this  provision 
were  withdrawn.  Crowds,  it  is  believed,  would 
be  lured  thither  by  the  prospect  of  illicit  gain. 
This  consideration,  doubtless  had  grea  weight 
with  those  by  whom  the  law  was  framed.  'The 
language  of  the  section  is  as  clear  and  explicit 
as  could  be  employed.  It  embraces  indispu- 
tably the  Indian  territories.  Congress  not  hav- 
ing thought  proper  to  exclude  them,  it  is  not 
for  this  coun  to  make  the  exception.  If  the  ex- 
emption had  been  intended  it  would  doubtless 
have  been  expressed*.  There  being  no  ambi- 
guity, there  is  no  room  for  construction.  It 
would  be  out  of  place.  U.  8.  v.  WUiberger,  6 
Wheat. ,  95 .  The  section  must  be  held  to  mean 
what  the  language  imports  When  a  statute  is 
clear  and  imperative,  reasoning  ab  ineanvenienH 
is  of  no  avail.  It  is  the  duty  of  courts  to  ex- 
ecute it.  Morehouse  v.  BenneU,  1  Clark  &  F., 
527;  Wolff  V.  Koppel,  2  Den.,  372.  Further 
discussion  of  the  subject  is  unnecessary.  We 
think  it  would  be  like  trying  to  prove  a  self- 
evident  truth.  The  effort  may  confuse  and  ob- 
scure but  cannot  enlighten.  It  never  strengthens 
the  pre  existing  conviction. 

But  conceding  these  views  to  be  correct,  it  is 
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insisted  that  the  section  cannot  apply  to  The 
Cherokee  Nation  because  it  is  in  conflict  with 
the  Treaty.  Undoubtedly,one  or  thei,other  must 
yield.  The  repugnancy  is  clear  and  they  can- 
not stand  together. 

The  2d  section  of  the  4th  article  of  the  Con 
stitution  of  the  United  States  declaresthat 
"this  Constitution  and  the  laws  of  the  United 
States  which  shall  be  made  in  pursuance  there- 
of, and  all  treaties  which  shall  be  made  under 
the  authority  of  the  United  States,  shall  be  the 
supreme  law  of  the  land." 

It  need  hardly  be  said  that  a  treaty  cannot 
change  the  Constitution  or  be  held  valid  if  it  be 
in  violation  of  that  instrument.  This  results 
from  the  nature  and  fundamental  principles  of 
our  Government.  The  effect  of  treaties  and 
Acts  of  Congress,  when  in  conflict,  is  not  set- 
tled by  the  Constitution.  But  the  question  is 
not  involved  in  any  doubt  as  to  its  proper 
solution.  A  treaty  may  supersede  a  prior  Act 
of  Congress  {Foster  v.  ffeOson,  2  Pet.,  314)  and 
an  Act  of  Congress  may  supersede  a  prior  treaty. 
Taylor  v.  Morton,  2  Curt.,  454;  The  Clinton 
BHdge,  1  Woolw.,  155.  In  the  cases  referred 
to,  these  principles  were  applied  to  treaties  with 
foreign  nations.  Treaties  with  Indian  nations 
withm  the  jurisdiction  of  the  United  States, 
whatever  considerations  of  humanity  and  good 
faith  may  be  involved  and  require  their  faithful 
observance,  cannot  be  more  obligatory.  They 
have  no  higher  sanctity;  and  no  greater  in- 
violability or  immi^ity  from  legislative  in- 
vasion can  be  claimed  for  them.  The  conse- 
quences in  all  such  cases  give  rise  to  questions 
'which  must  be  met  by  the  Political  Department 
of  the  Gk>vernment.  They  are  beyond  the 
sphere  of  judicial  cognizance.  In  the  case  under 
consideration  the  Act  of  Congress  must  prevail 
as  if  the  Treaty  were  not  an  element  to  be  con- 
sidered. If  a  wrong  has  been  done,  the  power 
of  redress  is  with  Congress  not  with  the  judi- 
ciary, and  that  body,  upon  being  applied  to,  it 
is  to  be  presumed,  will  promptly  give  the  proper 
relief. 

Does  the  section  thus  construed  deserve  the 
severe  strictures  which  have  been  applied  to  it? 
As  before  remarked,  it  extends  the  revenue 
laws  over  the  Indian  territories  only  as  to 
liquors  and  tobacco.  In  all  other  respects  the 
Indians  in  those  territories  are  exempt.  As  re- 
gards those  articles,  only  the  same  duties  are 
exacted  as  from  our  own  citizens.  The  burden 
must  rest  somewhere.  Revenue  is  indispensa- 
ble to  meet  the  public  necessities.  Is  it  un- 
reasonable that  this  small  portion  of  it  shall 
rest  upon  these  Indians?  The  frauds  that 
might  otherwise  be  perpetrated  there  by  others, 
under  the  guise  of  Indian  names  and  simulated 
Indian  ownership,  is  also  a  consideration  not  to 
be  overlooked. 

We  are  glad  to  know  that  there  is  no  ground 
for  any  imputation  upon  the  integritv  or  good 
faith  of  the  claimants  who  prosecuted  this  writ 
of  error.  In  a  case  not  free  from  doubt  and 
difficulty  they  acted  under  a  misapprehension 
of  their  legal  rights. 

7'hejudfftnent  of  the  District  Court  is  affirmed, 

Mr.  Justice  Bradley,  dissenting: 
I  dissent  from  the  opinion  of  the  court  just 
read.     In  my  judgment  it  was  not  the  intention 
of  Congress  to  extend  the  internal  revenue  law 
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to  the  Indian  territory.  That  territory  is  an 
exempt  Jurisdiction.  Whilst  the  United  States 
has  not  relincjuished  its  power  to  maJae  such 
regulations  as  it  may  deem  necessary  in  relation 
to  that  territory,  and  whilst  Congress  has  oc- 
casionally pass^  laws  affecting  it,  yet  by  re- 
peated treaties  the  (Government  has,  in  effect, 
stipulated  that  iiv  all  ordinary  cases  the  Indian 
populations  shall  be  autonomies,  invested  with 
the  power  to  make  and  execute  all  laws  for 
their  domestic  (Government.  Such  being  the 
case,  all  laws  of  a  general  character  passed  by 
Congress  will  be  considered  as  not  applying  to 
the  Indian  territory,  unless  expressly  mentioned. 
An  express  law  creating  certain  special  rights 
and  pnvileges  is  held  never  to  be  repealed  by 
implication  by  any  subsequent  law  couched  in 
gener^  terms,  nor  by  any  express  repeal  of  all 
laws  inconsistent  with  such  general  law,  unless 
the  language  be  such  as  clearly  to  indicate  the 
intention  of  the  Legislature  to  effect  such  repeal. 
Thus  it  was  held  by  the  Supreme  Court  of  New 
Jersey  in  SUUe  v.  Brannin,  3  Zab.,  484,  that 
whilst  the  provisions  of  a  city  charter,  it  being 
a  municipal  corporation,  may  be  repealed  or 
altered  by  the  Legislature  at  will,  yet  a  ^neral 
statute  repealing  all  Acts  contrary  to  its  pro- 
visions will  not  be  held  to  repeal  a  clause  in  the 
charter  of  such  a  municipal  corporation  upon 
the  same  subject-matter  and  inconsistent  there- 
with. The  same  point  is  decided  in  numerous 
other  cases.  For  example,  when  a  railroad 
charter,  subject  to  repeaL  exempted  the  com- 
pany from  all  taxation  except  a  certain  per- 
centage on  the  cost  of  its  works,  it  was  held 
that  this  exemption  was  not  repealed  by  a  sub- 
sequent general  tax  law,  enacting  that  all  cor- 
porations should  be  taxed  for  the  full  amount 
of  their  property  as  other  persons  are  taxed, 
and  repealing  all  laws  incdnsistent  therewith. 
But  where  the  repealing  clause  in  the  general 
law  repealed  all  laws  inconsistent  therewith, 
whether  general  or  local  and  special,  it  was 
held  that  it  did  repeal  the  special  exemption. 
See,  the  case  of  StcUe  v.  Minton,  3  Zab.,  539.  In 
every  case  the  intent  of  the  Legislature  is  to  be 
sought,  and  in  the  case  of  such  special  and  local 
exemptions  the  general  rule  for  ascertaining 
whether  the  Legislature  does  or  does  not  intend 
to  repeal  or  affect  them,  is  to  inquire  whether 
they  are  expressly  named;  if  not  expressly 
named,  then  whether  the  language  used  is  such, 
nevertheless,  as  clearly  to  indicate  the  legisla- 
tive intent  to  repeal  or  affect  them. 

In  the  case  before  the  court,  I  hold  that  there 
is  nothing  to  indicate  such  a  legislative  intent. 
The  language  used  is  nothing  but  general 
language,  imposing  a  general  system  of  require- 
ments and  penalties  on  the  whole  country.  Had 
it  been  the  intent  of  Congress  to  include  the 
Indian  territory,  it  would  have  been  very  easy 
to  say  so.  Not  having  said  so,  I  hold  that  the 
presumption  is  that  Congress  did  not  intend  to 
include  it. 

The  case  before  us  is.  besides,  a  peculiar  one. 
The  exempt  jurisdiction  here  depends  on  a 
solemn  treaty  entered  into  between  the  United 
States  (Government  and  the  Cherokee  Nation,  in 
which  the  good  faith  of  the  Government  is  in- 
volved, and  not  on  a  mere  municipal  law.  It 
is  conceded  that  the  law  in  question  cannot  be 
extended  to  the  Indian  territory  without  an  im- 
plied abrogation  of  the  Treaty  pro  tanto.    And 
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the  opinion  of  the  court  goes  upon  the  principle 
that  Congress  has  the  power  to  supenede  the 
provisions  of  a  treaty.  In  such  a  case  there  are 
peculiar  reasons  for  applying  with  great  strict- 
ness the  rule  that  the  exempt  jurisdiction  must 
be  expressly  mentioned  in  order  to  be  affected. 

This  view  is  strengthened  by  the  fact  that 
there  is  territory  within  the  exterior  bounds  of 
the  United  States  to  which  the  language  of  the 
107th  section  of  the  recent  Act  can  apply,  with- 
out applying  it  to  the  Indian  territoiy,  to  wit: 
the  Territory  of  Alaska.  And  it  does  not  ap- 
pear by  the  record  that  there  are  not  other  dis- 
tricts within  the  general  territory  of  the  United 
States  which  are  m  like  predicament. 

The  judgment,according  to  these  views,  ought 
to  be  reversed.  I  am  authorized  to  state  that 
Mr.  JvaUce  Davis  concurs  in  this  opinion. 

Mr.  JiMee  Field  did  not  hear  the  argument. 

Cited-18  WaU.,  87 ;  9S  U.  S.,  <B1,  Q2S ;  100  U.  S., 
400;  104  U.S.,  823;  108  U.  8.,  497;  108  U.S.,  507:2  Mo- 
Crary,  «7,  71 ;  1 DUI.,  260.  268 ;  6  Sawy.,  3n ;  7  Sawy.. 
251;  14  Bank.  Reg.,  67. 


UNITED  STATES,  Appi., 

V. 

THE  HEIRS  OF  JOHN  LYNDE,  Deceased. 

(See  8.  C.  11  Wall.,  682-648.) 

Territory  of  Louisiana  in  1803— Treaty  of  1819 
—Act  of  June  ££,  I860— effect  of  Spaniek 

granU--~grant  to,  Ijynde, 
i 

*1.  Under  the  Treaty  of  Cession  of  Louisiana 
made  with  France,  April  80, 1803,  the  United  SUtos 
always  claimed  to  the  Perdido  Biver  on  the  east, 
although  the  Spaaisb  authurittes  kept  pnnoqwlon 
of  and  claimed  sovereigatv  over  the  territory  be^ 
tweeo  that  river  and  the  Mississippi,  except  the  Isi- 
and  of  New  Orleans,  until  1810,  when  the  United 
States  took  forcible  possession  of  it. 

2.  Spain,  in  ceding  the  Florldas  to  the  United 
States,  by  the  l*rcaty  of  Feb.  22, 1819,  only  ceded  so 
much  thereof  as  belonged  to  her,  and  henoe  did 
not  cede  the  above  territory,  lying  between  the 
Mississippi  and  Perdido  Rivers. 

8.  The  stipulation  in  the  8th  section  of  the  Treaty 
of  1810)  to  oonUrm  all  Spanish  grants  of  land  in  the 
ceded  terrltorv,  did  not  embrace  grants  made  in 
the  above  territory  after  Spain  ceded  Louisiana  to 
France  by  the  Treaty  of  St.  Ildefouso,  in  1801 ;  for 
after  that,  It  did  not  belong  to  Spain. 

The  Act  of  March  20, 1804,  organizing  territorial 
government  for  Louisiana,  expressly  declared  void 
all  grants  made  in  the  Territory  above  referred  to, 
after  the  Treaty  of  St.  lldefonso. 

5.  The  foregoing  points  have  been  established  by 
a  long  series  of  decisions  in  this  court. 

6.  But  by  the  Act  of  June  22, 1860,  entitled  "An 
Act  for  the  Final  Adjustment  of  Private  Land 
Claims  in  the  States  of  Florida,  Louisiana,  and 
Missouri,  and  for  other  purposes,'*  the  graota, 
made  by  Uie  Spanish  Government  in  the  disputed 
territory  whilst  in  possession  thereof,  and  claiming 
sovereignty  over  it,  were  confirmed. 

7.  Such  a  grant  for  92,025  arpents,  made  by  the 
Spanish  Intendant,  Morales,  on  the  12th  day  of 
July,  1866,  to  John  Lynde.the  ancestor  of  the  ap- 
pellee, although  rejected  and  declared  void  under 
previous  conditions  of  the  laws,  was  held  to  be 
confirmed  and  validated  by  the  Act  of  1860. 

[No.  84J 
Submitted  Jan.  31,  1871.   Decided  May  1, 1871. 

APPEAL  from  the  District  Court  of  the  Unit- 
ed Slates  for  the  District  of  Louisiana. 
The  petition  in  this  case  was  filed  in  the  Dis- 
trict Court  of  the  United  States  for  the  Eastern 
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District  of  Louisiana,  for  the  confirmation  of 
title  to  certain  lands. 

Judgment  liaving  been  given  in  that  court  in 
favor  of  the  petitioners,  an  appeal  was  taken 
by  the  respondents  to  this  cojirt. 

The  case  is  very  fully  stated  by  the  court. 

Met$n,  AmoB  T.  Akemuui,  Atty-Qen., 
and  C.  H.  Hill,  AMt  AttyOen.,  for  appel- 
lants. 

Messrs,  L.  Janin  and  C.  Gushing,  for  ap- 
pellees. 

Mr.  Jtuiiee  Bradley  delivered  the  opinion 
of  the  court: 

Tiiis  is  a  claim  for  33,025  arpents  of  land  in 
Louisiana,  for  which  title  was  granted  by  Juan 
Ventura  Morales,  Spanish  Intendant  of  West 
Florida,  to  John  Lynde,  the  ancestor  of  the  ap- 
pellee, on  the  12th  day  of  July,  1806.  In  pur- 
suance of  an  application  made  by  Lynde,  on  the 
26th  day  of  September,  1803,  and  regular  sur- 
veys thereon.  The  lands  were  situated  east  of 
the  Mississippi  River,  and  south  of  the  81st 
parallel  of  latitude,  in  a  direction  nearly  north 
from  Baton  Rouge,  and  were  part  of  the  dis 
puted  territory  which,  after  the  cession  of  Loui- 
siana to  the  United  States  in  1808,  was  claimed 
by  them  as &P&rt  of  Louisiana,  and  by  Spain 
as  a  part  of  West  Florida.  The  cause  of  this 
contention  originated  in  the  various  Treaties 
of  cession  which  had  been  made  respecting 
these  territories. 

Louisiana,  as  possessed  by  the  French,  prior 
to  1768,  embraced  not  only  the  entire  territory 
west  of  the  Mississippi,  but  also  extended  east  of 
that  river,  along  the  Gulf  of  Mexico,  as  far  as 
the  Perdido,  the  present  boundary  between  Al- 
abama and  Florida.  By  the  Treaties  of  1768, 
France  ceded  the  latter  portion,  lying  east  of 
the  Mississippi,  except  the  City  and  island  of 
New  Orleans,  to  Great  Britain, 'and  the  residue 
to  Spain.  Subsequently  (in  1788)  Spain  acquired 
the  part  ceded  to  Great  Britain,  and  thus  became 
possessed  of  the  entire  territory  on  our  western 
and  southern  borders.  On  the  1st  of  October, 
1800,  a  secret  treaty  was  made  at  St.  Ildefonso, 
between  Spain  and  Bonaparte,  then  First  Con- 
sul, by  which  Spain  agreed,  on  certain  condi- 
tions to  be  performed,  to  retrocede  to  the 
French  Republic  "  the  Colony  or  Province  of 
Louisiana  with  the  same  extent  that  it  now  has 
in  the  hands  of  Spain,  and  that  it  had  when 
France  possessed  it,  and  such  as  it  ought  to 
be  after  the  Treaties  subsequently  entered  into 
between  Spain  and  other  States." 

The  ambiguity  of  this  last  expression  was  the 
cause  of  the  subsequent  misunderstanding  be- 
tween Spain  and  the  United  States.  Did  it 
mean  that  Spain  was  to  retrocede  to  France  all 
the  territory  which  the  latter  had  formerly  pos- 
sessed under  the  name  of  Louisiana,  or  onlv  so 
much  as  remained  after  the  separation  of  West 
Florida  therefrom,  and  the  cession  thereof  to 
Great  Britain?  The  United  States  contended 
the  former,  Spain  the  latter. 

The  importance  of  this  question  arose  from 
the  fact  that  the  cession  of  Iiouisiana  by  Bona- 
parte to  the  United  States  included  in  precise 
terms  what  had  been  retroceded  by  Spain  to 
Fnince.  The  Treaty  of  April  80.  1803,  after 
reciting  the  exact  language  of  the  Treatjr  of  St. 
Ildefonso,  describing  the  Colony  or  Province  of 
Louisiana,  as  above  stated,  ceded  "  the  said  ter- 
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ritory,  with  all  its  rights  and  appurtenances,  as 
fully  and  in  the  s^me  manner  as  they  had  been 
acquired  by  the  French  Republic  in  virtue  of 
the  above  mentioned  Treaty  with  His  Catholic 
Majesty." 

In  accordance  with  her  construction  of  the 
Treaty  of  St.  Ildefonso,  Spain  refused  to  sur- 
render the  possession  of  the  territory  east  of  the 
Mississippi  and  Iberville  Rivers  which  she  had 
acquired  from  Great  Britain,  and  which  the 
English  had  named  West  Florida,  and  she  re- 
tained possession  of  it  and  exercised  full  sov- 
ereignty over  it  for  many  years  afterwards. 

Notwithstanding  this  refusal  of  Spain  to  de- 
liver up  West  Florida,  the  United  States, 
through  the  Executive  and  Legislative  Depart- 
ments of  the  Government,  always  claimed  that 
it  was  covered  b^  the  two  Treaties  of  Cession, 
and  insisted  that  it  rightfully  belonged  to  them, 
though  no  demonstrations  were  made  to  dispos- 
sess the  Spanish  authorities  until  1810,  when 
President  Madison  issued  a  Proclamation  di- 
recting that  possession  should  be  taken,  but  at 
the  same  time  declared  that  the  right  thereto 
should  remain,  as  it  had  continued,  a  sublect 
for  amicable  negotiation  with  the  Spanish  Gov- 
ernment. Possession  was  taken  by  the  United 
States  accordinglv. 

During  the  period  that  Spain  remained  in  pos- 
session, her  authorities  continued  to  grant  lands, 
not  only  in  small  parcels  to  actual  settlers, 
under  her  colonization  laws,  but  in  large  tracts 
to  speculators  and  favorites. 

From  1803  to  1806,  inclusive,  the  Spanish  In- 
tendant, Morales,  made  many  such  grants  (of 
which  the  grant  in  question  was  one)  and 
which  have  ever  since  been  the  subject  of  much 
litigation  and  dispute,  never  being  recognized 
as  valid  by  our  authorities,  unless  so  recognized 
by  the  Act  of  i860,  hereafter  referred  to. 

Immediately  after  acquiring  possession  of 
Louisiana,  in  1808,  Congress  passed  an  Act  to 
organize  temporary  governments  in  the  newly 
acquired  domain.  Tliis  Act,  which  was  passcfd 
on  the  26th  day  of  March,  1804,  greatcd  two 
territories:  one,  embracing  all  that  part  of  the 
ceded  country  lying*  south  of  Mississippi  Ter- 
ritory, east  of" the  Mississippi  River,  and  south 
of  the  33d  parallel  of  latitude  west  of  that  river, 
to  be  called  the  Territory  of  Orleans;  the  other, 
embracing  all  the  residue  of  the  ceded  country, 
namely:  that  portion  lying  west  of  the  River 
Mississippi  and  north  of  the  33d  parallel,  to  be 
called  the  District  of  Louisiana.  By  the  14th 
section  of  this  Act  all  grants  of  land  within  the 
ceded  territories,  the  title  whereof  was^  at  the 
date  of  the  Treaty  of  St.  Ildefonso  (October  1, 
1800)  in  the  crown,  covernment  or  nation  of 
Spain,  were  declared  void,  except  bona  fids 
grants  made  to  actual  settlers  prior  to  December 
20,  1803,  not  to  exceed  one  mile  square  to  each 
settler,  and  the  usual  proportion  for  his  wife 
and  family. 

According  to  the  views  of  our  Government 
this  Act  extended  to  West  Florida  (so  called)  as 
well  as  to  Louisiana,  and  as  a  part  thereof. 
President  Madison,  in  1810,  in  the  Proclamation 
referred  to,  which  is  found  in  11  Stat,  at  L., 
761,  commences  with  these  words: 

*'  Whereas  the  territory  south  of  the  Missis- 
sippi Territory  and  eastward  of  the  River  Mis- 
sissippi, and  extending  to  the  River  Perdido, 
of  which  possession  was  not  delivered  to  the 
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United  States  in  puisuance  of  the  Treaty  con- 
cluded at  Paris  on  the  80th  of  April,  1808.  has 
at  all  times,  as  is  well  known,  been  considered 
and  claimed  by  them  as  being  within  the  Colony 
of  Louisiana  conveyed  by  Uie  said  Treaty,  in 
the  same  extent  that  it  had  in  the  hands  of 
Spain,  and  that  it  had  when  France  originally 
possessed  it/'  etc.  • 

He  then  states  that  the  United  States  had  for- 
borne to  take  possession,  not  from  any  distrust 
of  their  title,  but  from  motives  of  conciliation 
towards  Spain,  and  shows  why  it  was  inexpe* 
dient  to  delay  taking  possession  any  lon^r,and 
concludes  by  directing  Governor  Claiborne, 
"Governor  of  the  Orleans  Territory,  of  which 
the  said  territory  is  to  be  taken  as  part,  to  take 
possession  of  the  same,  and  to  exercise  over  it 
the  authorities  and  functions  legally  appertain- 
ing to  his  office." 

By  the  Act  of  Aptril  25,  1812,  after  pos- 
session of  West  Florida  had  been  assumed  by 
our  Government,  commissioners  were  appointed 
to  investigate  all  the  titles  and  claims  to  lands 
in  that  territory,  and  the  claim  now  before  us 
was  laid  before  the  proper  commissioner  and 
rejected  on  the  ground  that  the  territory  was  a 
part  of  Louisiana  ceded  to  the  United  States  in 
1^,  and  that  the  authority  of  Spain  over  the 
same  had  ceased  by  the  Treaty  of  St.  Udef  onso 
of  October  1,  1800.  Other  claims  belonging  to 
the  same  category  met  with  a  like  fate.  A  list 
of  these  claims,  rejected  by  the  commissioner 
for  the  district  between  the  Mississippi  and 
Pearl  Rivers,  may  be  found  in  the  American 
State  Papers,  title  Public  Lands.  Vol.  YI.,  p. 
601.  The  commissioner  reports  that  in  his 
opinion  these  claims  ought  not  to  be  confirmed: 
1,  because  the  Government  of  theUnited  States 
claims  an  absolute  property  in  the  territory;  2. 
because  the  Spanish  Gk>vernment  evidently  dis- 
trusted its  own  right  to  make  these  grants,  as 
they  were  made  in  a  manner  entirely  different 
from  the  usages  and  customs  always  before  ob- 
served in  granting  lands.  It  was  not  the  cus 
tom  of  Spain  to  make  sale  and  gain  of  her 
public  lands,  but  to  grant  them  to  actual  set- 
tlers. Nevertheless,  the  commissioner  suggests 
whether  the  United  States  Government,  by  per- 
mitting Spain  to  remain  in  possession  of  the 
count]^^,  and  thus  to  impose  upon  persons  pur- 
chasing lands  in  good  faith,  was  not  morally 
bound  by  considerations  of  equity  and  policy 
to  make  these  purchasers  some  compensation. 

These  events  happened  prior  to  the  Treaty 
between  Spain  and  the  United  States,  entered 
into  February  22,  1819,  by  which  His  Catholic 
Majesty  ceded  to  the  latter  all  the  territories  be- 
longing to  him,  situated  to  the  eastward  of  the 
Mississippi,  known  by  the  name  of  East  and 
West  Florida. 

By  the  8th  article  of  that  Treaty  it  is  stipu- 
latea  as  follows: 

"All  the  grants  of  land  made  before  the  24th 
of  January,  1818,  by  His  Catholic  Majesty,  or 
by  his  lawful  authorities  in  the  said  territories 
ceded  by  His  Majesty  to  the  United  States, 
shall  be  ratified  and  confirmed  to  the  persons  in 
possession  of  the  lands  to  the  same  extent  that 
the  same  grants  would  be  valid  if  the  territo- 
ries had  remained  under  the  dominion  of  His 
Catholic  Majesty." 

When  this  Treaty  came  before  the  courts  it 
was  held  that  it  furnished  no  aid  to  the  disputed 


claims,  since  it  onl;^  guarantied  grants  made  by 
the  King  of  Spain  in  the  territory  cedeJ  by  that 
Treaty;  and  the  territory  ceded  only  embraced 
such  territoiT  as  belong^  to  the  King  of  Spain ; 
and  as  the  United  States  held  that  the  disputed 
territory  did  not  belong  to  him,  no  grants  made 
by  him  therein  were  confirmed  by  the  Treaty. 

In  1829  the  case  of  Filter  v.  NeiUon  came 
before  this  court  on  a  claim  for  40,000  arpents 
of  land  under  one  of  the  srantsof  Morales,  pre- 
cisely like  the  claim  now  "before  the  court.  The 
case  is  reported  in  2  Pet.,  258,  and  contains,  in 
the  arguments  of  counsel  and  the  opinion  of 
the  court,  a  complete  history  of  the  controversy. 
Chief  Justice  Marshall  abl^  reviews  the  argu- 
ment of  our  Government  in  favor  of  its  claun 
under  the  Treaties  of  St.  Hdefonso  and  of  April 
80,  1808.  He  admits  that  the  former  is  suscep- 
tible of  a  twofold  construction;  but  he  con- 
cludes, and  that  was  the  judgment  of  the  court, 
that  the  Judicial  Department  is  bound  by  the 
construction  adopted  by  its  own  government 
He  says  (page  809): 

'*  If  those  departments  which  are  intrusted 
with  the  foreign  intercourse  of  the  nation, 
which  assert  and  maintain  its  interest  against 
foreign  powers,  have  unequivocally  asserted  its 
rights  of  dominion  over  a  country  of  whidi  it 
is  in  possession,  and  which  it  claims  under  a 
treaty;  if  the  Legislature  has  acted  on  the  con- 
struction thus  asserted,  it  is  not  in  its  own  courts 
that  the  construction  is  to  be  denied.  A  ques- 
tion like  this  respecting  the  boundaries  of  na- 
tions is,  as  has  been  truly  said,  more  a  political 
than  a  legal  question,  and  in  its  discussion  the 
courts  of  every  country  must  respect  the  pro- 
nounced will  of  the  Legislature." 

The  Chief  Jtuiiee  then  turns  to  the  question 
whether  the  Treaty  of  1819  had  efFected  any 
change  in  the  position  of  these  grants  before 
the  courts.  After  quoting  the  8th  article  of  the 
Treaty,  which  stipulates  that  ''all  the  grants  of 
land  made  before  the  24th  of  January,  1818, 
by  His  Catholic  Majesty,  or  by  his  lawful  au- 
thorities, in  the  said  territories  ceded,  etc., 
should  be  ratified  aud  confirmed,"  he  inquires 
what  territories  were  ceded:  and  observes  that 
the  cession  did  not  embrace  all  territories  situ- 
ated to  the  eastward  of  the  Mississippi,  but  all 
the  territories  which  belonged  to  him  (the  King 
of  Spain)  thus  situated.  If,  according  to  the 
position  assumed  by  our  Government,  the 
United  States  had  already  acquired  a  full  title 
to  West  Florida,  as  far  to  the  eastward  as  the 
Perdido  River,  then  Spain  had  no  title,  and 
ceded  nothing  therein;  and,  by  conseouenoe, 
the  stipulation  in  the  8th  article  of  the  Treaty 
in  favor  of  grants  made  by  His  Catholic  Maj- 
esty "in  the  territories  ceded"  would  not  ap- 
plv  to  the  grant  then  before  the  court.  An- 
other difficulty  in  the  case,  as  viewed  by  the 
court,  was  in  the  form  of  the  stipulation.  It 
was,  that  all  grants  "  shall  be  ratified  and  con- 
firmed," not  *'are  ratified  and  confirmed"  a 
form  of  expression  which  the  court  held  re- 
quired the  intermediate  action  of  the  Legisla- 
ture confirmatory  of  the  grants  before  the  courts 
could  act  upon  them.  For  these  reasons  the 
court  decided  against  the  claim. 

In  the  subsequent  case  of  Arredondo,  6  Pet, 
691,  on  an  examination  of  the  Spanish  side  of 
the  Treaty.thecourt  held  that  the  last  point  made 
in  Foeier  v.  NeHton  was  untenable;  and  that  the 
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Treaty  was  a  present  confirmatioa  of  the  grants 
referred  to  in  it  (6  Pet.,  787-748),  and  the  same 
was  decided  in  U.  8.  y.  Percheman,  7  Pet., 
61.  But  this  did  not  affect  the  question  at 
issue.    Tlie  main  objection  still  remained. 

Meantime  attempts  were  made  in  Congress 
to  secure  the  recognition  of  these  Spanish 
grants,  but  without  success.  In  February,  1832, 
a  Resolution  was  passed  by  the  House  of  Repre- 
sentatives,  calling  on  the  Secretary  of  State  for 
his  opinion  of  the  justice  and  yaliditv  of  the 
claims  arising  upon  those  grants,  and  of  the 
expediency  of  proriding  by  law  for  their  final 
adjustment.  Mr.  Edward  Livingston,  the  then 
Secretary  of  State,  who  had  been  counsel  for 
the  claimants,  made  a  lengthy  and  able  report, 
stating  the  history  of  the  grants  and  the  ques- 
tions arising  thereon,  and  strongly  urging  their 
justice  and  the  expediency  of  providing  for 
their  settlement  He  contended  that  this  was 
called  for  in  the  exercise  of  good  faith  towards 
the  Spanish  Government,  which,  whatever 
views  we  might  have  entertained  with  regard 
to  our  own  title,  had  always  considered  us 
pledged  by  the  Treaty  of  1819  to  recognize  and 
validate  her  grants,  and  had  expressed  very  de- 
cided complaints  at  our  failure  to  do  so.  See 
this  report,  Amer.  Archives,  Public  Lands, 
Vol.  Yl    p.  495. 

Mr.  WicklifTe,  from  the  Committee  on  Pub- 
Uc  Lands  in  the  House,  to  whom  the  Secretary's 
communication  was  referred,  made  a  report 
combating  its  conclusions  with  great  energy: 

"Are  we  to  be  told  (says  the  report)  at 
this  time  of  dgy,  that  our  title  to  gthe  territory 
between  the  Mississippi  and  Perdido  was  not 
▼atid  until  the  Treaty  of  1819.  and  that  by  that 
Treaty  we  purchased  that  part  of  Louisiana  by 
the  name  of  "  all  the  territories  which  belong 
to  him  (His  Catholic  Majesty)  situated  to  the 
eastward  of  the  Mississippi,  known  bygthe 
name  of  East  and  West  Florida?*'  What  was 
East  and  West  Florida  in  1819T  Did  it  include 
any  part  of  the  territory  between  the  Mississippi 
and  the  Perdido?  Had  not  the  United  Sutes, 
under  and  by  virtue  of  the  Treaty  between 
France  and  Spain,  and  between  the  United 
states  and  France,  long  prior  to  1819,  taken 
possession  of  the  same  by  expelling  the  Spanish 
power  therefrom?  And  who  doubted,  in  1819, 
herright  both  of  jurisdiction  and  soil?  And  who, 
till  now,  ever  supposed  that  the  United  States, 
by  the  Treaty  of  1819,imposed  upon  herself  the 
obll^tion  to  confirm  these  grants  made  by 
Spam  in  violation  of  her  solemn  treaty  stipula- 
tions? *  *  *  The  committee  will  not  do 
the  then  administration  so  much  injustice  as  to 
suppose  they'^would  negotiate  a  Treaty  with 
Spain  for  the  avowed  purpose  of  the  acquisition 
of  East  and  West  Florida,  in  terms  designed  to 
conceal  the  important  fact  from,  the  Congress 
of  the  United  States  that  by  said  Treaty  they 
were  bound  to  confirm  claims  to  near  600,000 
acres  of  land  which  had,  by  an  Act  of  solemn 
legislation,  been  declared  null  and  void,  and 
which  originated  in  a  violation  of  the  Treaty  of 
St.  Udefonso  and  of  that  with  France  in  1808." 
Public  Lands,  Vol.  YL,  pp.  607,  508. 

This  extract  serves  to  show  the  temper  with 
which  these  claims^were  viewed  at  that  day  by 
many  of  our  leadind:  statesmen.  Of  course,  no 
advance  was  made  in  their  favor  on  this  occa- 
sion. 
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The  next  case  in  this  court  in  which  grants 
of  land  between  the  Mississippi  and  Perdido 
Rivers  came  in  question  was  Garcia  v.  Lee,  in 
1888.  12  Pet..  611,  621.  The  court  in  that 
case  re-afflrmed  Fb$ier  v.  NieiUon,  and  held  that 
as  this  territory  did  not  belono;  to  Spain  after 
the  Treaty  of  St.  Udefonso,  but  belonged  to 
the  United  States,  according  to  its  construction 
of  the  Treaty,  the  Spanish  grants  therein  made 
after  1800  were  invalid,  and  were  not  confirmed 
by  the  8th  article  of  the  Treaty  of  1819. 
Chief  Justice  Taney,  delivering  the  opinion  of 
the  court,  said : 

''Indeed,  when  it  is  once  admitted  that  the 
boundary  line,  according  to  the  American  con- 
struction of  the  Treaty,  is  to  be  treated  as  the 
true  one  in  the  courts  of  the  United  States,  it 
would  seem  to  follow,  as  a  necessary  conse- 
quence, that  the  grant  now  before  the  court, 
which  was  made  by  the  Spanish  authorities 
within  the  limits  of  the  territory  which  then 
belonged  to  the  United  States,  must  be  null 
and  void,  unless  it  has  been  confirmed  hj  the 
United  States  by  treaty  or  otherwise.  It  is  ob- 
vious that  one  nation  cannot  grant  away  the 
territory  of  another." 

Again; 

*'In  the  case  before  us  the  grant  is  invalid 
from  an  Intrinsic  defect  in  the  title  of  Spain.  It 
is  true  she  still  claimed  the  country,  and  re- 
fused to  deliver  it  to  the  United  States.  But 
her  conduct  was,  in  this  respect,  a  violation  of 
the  rights  of  the  United  States  and  of  the  obli- 
gation of  treaties." 

The  court  relied  on  the  Act  of  1804  as  giving 
notice  of  the  determination  of  the  United  States 
to  claim  the  territory  and  to  ignore  any  grants 
made  therein,  except  to  actual  settlers. 

In  this  state  of  the  decisions  it  was  in  vain  for 
claimants  under  these  grants  to  think  of  resort- 
ing longer  to  the  courts  of  the  United  States. 
They,  accordingly,  again  applied  to  Congress, 
and  on  June  17, 1844,  procured  a  law  by  which 
the  Act  of  May,  20,  1824,  relating  to  land  titles 
in  Missouri,  was  extended  to  Louisiana  and 
Arkansas  and  the  district  between  the  Missis- 
sippi and  Perdido  Rivers,  and  the  district  courts 
were  invested  with  jurisdiction  over  land  claims 
originating  with  either  French,  Spanish  or 
British  authorities.  6  Stat,  at  L.,  076.  This  Act 
authorized  any  person  claiming  land  by  virtue 
of  any  French  or  Spanish  grant,  concession, 
warrant  or  order  of  survey  legally  made  or  is- 
sued before  the  10th  of  March,  1804,  which 
was  protected  or  secured  by  the  Treaty  with 
France  of  April  80,  1803,  and  which  might 
have  been  perfected  into  a  complete  title  had 
not  the  sovereignty  been  changed,  to  present  a 
petition  to  the  district  court  stating  the  case, 
and  have  the  claim  adjudicated  upon  and  set- 
tled according  to  the  law  of  nations,  the  stipu- 
lations of  any  treaty,  the  Acts  of  Congress,  and 
the  laws  of  the  former  government,  subiect  to 
an  appeal  to  the  Supreme  Court  of  the  United 
States.  A  numl)er  of  suits  for  lands  in  the  dis- 
puted district  were  soon  after  commenced  in 
the  district  court,  amongst  others,  one  by  the 
heirs  of  John  Lynde  for  the  tract  in  question 
in  this  case.  But  the  claimants  were  still  un- 
successful in  this  court. 

The  first  case  reported  ia  that  of  U,  S,  v. 
Eeynes,  9  How.,  127.  It  was  a  case  precisely 
like  the  one  now  before  the  court,  and  was  re- 

8S8 


88M48 


SUPBEIOI  CotmT  OF  TBB  UnITIED  StATBB. 


Dec.  Tbrh. 


jected  on  the  ground  that  the  Act  of  Maj  26, 
1824,  related  to  inchoate  and  incomplete  titles, 
and  was  intended  to  give  a  means  of  complet- 
ing them.  The  court  re  affirmed  Fbster  y.  iMl' 
eon,  and  held  that  Spain  could  not  make  any 
valid  grant  in  the  disputed  territory  after  the 
Treaty  of  St.  Ildefonso,  and  that  the  Act  of 
March  26, 1804,  which  had  never  been  repealed, 
had  pronounced  all  such  grants  void.  The 
court  adhered  to  the  same  views  in  U.  S.  v. 
ITAutenve,  10  How.,  609;  tT.  S.  v.  PhOa.  and 
New  Orleans,  11  How.,  fm;MbntaiiUY.  U.  8,. 
12  How.,  47;  it;  S.y.GMtant,  12  How.,  437; and 
a  number  of  other  cases  in  the  same  term,  in- 
cluding the  case  now  before  the  court.  These 
cases  were  decided  in  1852. 

In  view  of  this  long  course  of  decisions,  all 
to  the  same  purport,  it  must  be  considered  as 
judicially  settled  in  this  court  that  Louisiana, 
as  ceded  to  the  United  States  in  1808,  embraced 
the  territory  between  the  Mississippi  and  Per- 
dido  Rivers,  and  that  our  Government  had  a 
perfect  legal  right,  whatever  may  have  been  its 
moral  or  honorary  obligations,  to  ignore  all 
grants  made  by  the  Spanish  authorities  after 
the  Treaty  of  St.  Ildefonso  went  into  effect.  It 
must  also*  be  regarded  as  judicially  settled  that 
the  Treaty  of  1819  confirmed  grants  of  land 
made  in  the  Floridas,  east  of  the  Perdido,  but 
not  those  made  to  the  west  of  that  river,  unless 
made  to  actual  settlers  or  made  before  the 
Treaty  of  St.  Ildefonso  went  into  effect.  If  the 
Political  Departments  of  the  Qovemment  felt 
bound,  from  considerations  of  honor  and  good 
faith,  or  from  motives  of  conciliation  and  pol- 
icy, to  give  effect  to  any  other  grants,  it  was 
for  them  to  do  so. 

This  is  what  the  claimants  insist  has  been 
done. 

But  that  the  Government  of  the  United  Slates 
has  always  continued  to  insist  upon  its  own 
construction  of  the  treaties,  whenever  they  are 
referred  to  as  matter  of  right  or  historic  deri- 
vation of  title,  is  manifest,  among  other  things, 
from  the  Act  admitting  Florida  into  the  Union 
as  a  State,  passed  so  late  as  March  8,  1845,  by 
which  the  boundaries  are  fixed  as  follows: 

**  Said  State  of  Florida  shall  embrace  the  Ter- 
ritories of  East  and  West  Florida,  which,  by  the 
Treaty  of  Amity,  Settlement  and  Limits  be- 
tween the  United  States  and  Spain,  on  the  22d 
day  of  February,  1819,  were  c^ed  to  the 
United  States. "    5  Stat,  at  L. ,  748. 

It  is  well  known  that  Florida,  as  thus  limited, 
extended  only  to  the  Perdido  River,  all  the  ter- 
ritory west  of  which  had  lon^  previously  been 
assigned  to  the  States  of  Louisiana,  Mississippi 
and  Alabama,  which  were  respectively  admit- 
ted into  the  Union,  with  their  present  bounda- 
ries, in  1812,  1817  and  1819. 

It  is  evident,  therefore,  that  the  case  of  the 
claimants,  if  it  can  stand  at  all,  must  stand  on 
the  voluntary  bounty  of  our  Government,  ex- 
erted through  its  Legislative  Department.  And 
the  question  in  this  case  is,  whether  that  bounty 
has,  in  fact,  been  exerted. 

After  the  unsuccessful  attempt  made  in  the 
courts,  as  last  referred  to,  under  the  Missouri 
Act  of  1824,  the  subject  was  again  brought  to 
the  attention  of  Congress  in  May,  1858.  Mr. 
Benjamin,  who  had  l^en  counsel  for  the  claim- 
ants in  the  last  cases,  made  a  report  to  the  Sen- 
ate as  chairman  of  the  Committee  on  Private 
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Land  Claims,  and  submitted  a  bill  for  the  relief 
of  the  claimants.  This  report  contained  a  very 
full  history  of  the  treaties  and  litigation,  giv- 
ing a  favorable  view  of  the  Spanish  side  of  the 
question.  Suffice  it  to  say,  in  consequence  of 
tnis  report.  Congress  passed  the  Act  of  June 
22.  1860,  entitled  "An  Act  for  the  Final  Ad- 
justment of  Private  Land  Claims  in  the  States 
of  Florida,  Louisiana  and  Missouri,  and  for 
other  purposes.'*    This  Act  provides  that  any 

Sirson  claiming  lands  in  Florida,  Louisiana  or 
issouri,  by  virtue  of  mnt,  concession  or 
warrant  of  survey  emanatmg  from  any  foreign 
government  prior  to  the  cession  of  the  territory 
to  the  United  States,  or  during  the  period  when 
any  such  government  claimed  sovereignty,  or 
had  the  actual  possession  of  the  district  or  tOT- 
ritory  in  which  the  lands  claimed  are  situated, 
shall  be  authorized  to  make  application  for  the 
co^flrmation  of  his  title  in  the  manner  pointed 
out  in  the  Act,  which  appoints  oommisrioners 
to  hear  and  determine  the  applications,  and  to 
make  report  to  the  Commissioner  of  the  Land 
Office.  This  officer,  if  he  approves,  is  to  report 
the  same  to  Congress  for  its  action  and  final  de- 
cision thereon;  and  it  is  provided  that  if  the 
lands,  or  any  of  them,  have  been  sold  by  the 
Gov^ment,  or  cannot  be  surveyed  and  lo- 
cated; the  claimant,  if  his  title  be  confirmed, 
shall  have  the  riffht  to  enter  a  quantity  equal  in 
extent  to  the  lands  thus  sold,  upon  any  of  the 
public  lands  of  the  United  States,  subject  to 
private  entry  at  $1.26  per  acre. 

By  the  11th  section  it  is  provided,  that  where 
the  lands  claimed  have  not  been  in  possession 
of  and  cultivated  by  the  claimant  for  the  period 
of  twenty  years,  and  where  the  lands  are 
claimed  by  complete  grant  or  conoession,  etc., 
made  prior  to  the  cession  of  the  territory  to  the 
United  States,  or  where  such  title  was  created 
and  perfected  during  the  period  while  the  for- 
eign government  mm  which  it  emanated 
claimwi  sovereignty  over  or  had  the  actual  pos- 
session of  such  territoiy,  the  claimant  may.  at 
his  option,  instead  of  submitting  his  claim  to 
the  commissioners,  proceed,  by  petition,  in  the 
proper  District  Court  of  the  United  States,  sub- 
ject to  appeal  to  the  Supreme  Court,  whose  de- 
cision is  to  be  final;  and  if  the  claim  be  sus- 
tained, a  patent  is  thereupon  to  issue  for  so 
much  of  the  lands  claimed  as  remained  unsold, 
and  for  so  much  as  may  have  been  sold  the 
claimant  is  to  have  the  rieht  to  enter  an  equal 
quantity  upon  the  public  iands,as  before  stated. 

That  the  object  of  this  Act  was  to  confirm 
the  grants  in  question  seems  hardly  to  admit  of 
a  doubt.  It  is  true,  that  in  prescribing  the 
powers  and  duties  of  the  special  commissioners 
and  the  courts  to  whose  decision  the  applica- 
tions were  to  be  referred,  it  is  provided  that 
they  shall  decide  thereon  according  to  equity 
ana  lustice.  See,  sees.  2  and  11.  But  it  can 
hardly  be  contended,  especially  in  view  of  what 
has  already  been  said,  that  Congress  meant  by 
this  language  to  authoriase  the  said  commission- 
ers and  courts  to  review  the  entire  subject,  and 
to  decide  what  our  Government  ouffht  to  have 
done  with  regard  to  these  grants.  It  could  not 
have  been  the  intention  to  throw  the  whole  dis- 
cussion open,  from  the  Treaty  of  St.  Ildefonso 
down  to  the  present  time,  and  to  confer  upon 
the  tribunals  named  in  the  Act  thejpower  which 
properly  belonged  to  the  Political  Department 
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of  the  Government,  and  to  impose  upon  them 
the  duty  of  declaring  what  the  .pohcy  of  the 
Gk>yernment  should  &;  or  to  leave  it  to  their, 
perhaps,  varying  judgments  what  was  the  true 
intent  and  meaning  of  the  original  Treaties. 
That  could  not  have  been  the  design  of  Con- 
greas.  The  Act  authorizes  the  claimants  to 
present  their  claims  for  confirmation;  and  al- 
though it  does  not,  in  so  many  words,  say  that 
grants  made  by  foreign  governments,  while  in 
possession  of  the  territory  and  claiming  sover- 
eignty over  it,  if  complete,  regular  and  fair, 
shall  be  sustained ;  yet  that  is  the  unavoidable 
inference  to  be  derived  from  its  lan^age,  and 
from  the  events  and  course  of  decisions  out  of 
which  it  arose.  And  although  it  does  not  ex- 
pressly repeal  that  part  of  the  Act  of  March 
26lh,  1804,  which  declared  void  all  grants  of 
land  within  the  ceded  territories  made  after  the 
dale  of  the  Treaty  of  St.  Udef  onso ;  yet  its  pro- . 
▼iflions,  in  order  to  have  any  effect  at  all,  must 
be  r^arded  as  irreconcilable  with  that  clause  of 
the  Act  of  1804  and,  consequently,  as  repeal- 
Ingit by  implication. 

We  cannot  avoid  the  conclusion,  therefore, 
that  the  Act  of  June  22d,  1860,  was  intended  to 
validate  all  grants  which  were  made  by  the 
Spanish  Government  to  Ixma  fide  grantees  of 
lands  in  the  disputed  territory  whilst  the  Ctov- 
ernment  remained  in  possession  of  the  territory 
and  claimed  sovereignty  over  it,  subject,  of 
course,  to  the  express  exceptions  of  the  Treaty 
of  1819.  and  the  supplementary  declaration  of 
the  King  of  Spain  tiually  annexed  thereto. 

What  range  of  discretion  was  intended  to  be 
conferred  upon  the  special  commissioners  and 
the  courts  by  authorizing  them  to  decide  ac- 
cording to  the  principles  of  equity  and  justice, 
is,  perhaps,  not  entirely  clear.  The  probable 
meaning  is.  that  these  principles  are  to  be  ap- 
plied to  each  particular  case.  If  it  should  ap- 
pear that  a  grant  was  obtained  by  fraud,  or 
was  affected  by  any  other  special  vice,  it  would 
be  the  duty  of  the  tribunals  to  reject  it.  Or, 
if  it  shoula  appear  that  a  claim  was  honest  and 
meritorious,  but  defective  in  point  of  form  or 
completeness,  it  might  be  the  duty  of  the  tri- 
bunals to  sustain  it  as  an  equitable,  if  not  a 
strictly  legal  title. 

This  view  of  the  subject  relieves  us  from  the 
ungracious  task  of  construing  treaties,  and  re 
viewing  the  conduct  and  policy  of  the  Govern- 
ment. Congress,  by  the  Act  of  1860,  has  de- 
clared its  own  policy,  and  has  left  us  simply 
the  office  of  judicially  carrying  out  its  enact- 
ments in  individual  cases  as  they  come  before 
us.  Congress  has  laid  down  the  general  rule 
by  placing  the  grants  in  question  on  a  platform 
of  equality  with  grants  made  by  our  own  Gov- 
ernment, and  has  left  to  the  tribunals  the  duty 
of  examining  the  merits  of  particular  appllca 
tions. 

An  examination  of  the  case  before  us  shows 
that  the  grant  to  John  Lynde  was  made  in  due 
form  and  after  regular  surveys;  and  that  the 
consideration  was  duly  paia  to  the  Spanish 
Government.  Nothing  has  been  developed  in 
the  case  which  goes  to  assail  the  bona  fides  of 
the  transaction,  unless  it  be  the  fact  of  obtain- 
ing the  grant  from  Morales  (who  was  Lynde's 
father-in  law)  after  the  Treaty  of  cession,  and 
when  it  was  known  that  the  United  States 
claimed  the  territory.    But  as  this  can  be  said 
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of  all  these  grants,  and  was  one  of  the  consider- 
ations that  must  have  been  patent  to  the  mind 
of  Congress  when  it  enacted  the  Law  of  1860, 
we  must  presume  that  it  was  waived  by  that 
body,  and  ha^  ceased  to  be  a  valid  ground  of 
objection. 

The  decree  of  ths  District  Court  must  be  ctf- 
firmed. 

Mr.  Justice  Clifford,  dissenting: 
I  dissent  from  the  decree,  upon  the  ground 
that  the  Act  of  Congress  in  question  did  not 
confirm  any  claim  previously  adjudged  void  by 
the  Federal  Courts  in  pursuance  of  a  prior  Act 
of  Congress  conferring  Jurisdiction  to  hear  and 
determine  the  controversy. 

Cited-07  U.  S.,  2S0 ;  96  U.  S.,  416  ;  67  Mo^  663. 
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UNITED  STATES,  Hff.  in  Err., 

V, 

THREE  HUNDRED  AND  FIFT Y-SIX  CAD- 
DIES OF  TOBACCO,  ETC.,  J.  N.  Hkndeb. 
SON  &  Co.,  Claimants. 

(See  S.  C,  "Hendenon'a  Tobacco  '*  11  Wall.,  6Se-6S0.) 

Bepeal  of  statute  by  subsequent  staMiie — repeal  by 
vmplieation — proviso  in  Intemai  Revenue  Act, 
effect  of. 

The  proviso  to  the  25tb  aeotlon  of  the  Intemai 
Revenue  Act  of  Mar.  3,  1867,  was  not  repealed  by 
the  Act  of  July  20, 1868. 

A  statute  Is  impliedlv  repealed  by  a  subsequent 
statute  only  so  far  as  the  provisioDS  of  tbe  subse- 
quent statute  are  repufirnant  to  it,  or  so  far  as  the 
latter  statute,  makluff  new  provisions,  is  plainly  in- 
tended as  a  substitute  for  It. 

Where  the  powers  or  directions  under  several 
Acts  are  such  as  may  well  subsist  together,  an  im- 
plication of  repeal  cannot  be  allowed. 

The  proviso  of  such  25th  section  of  the  Act  of 
1867,  which  limits  to  twenty  days  the  time  for  com- 
mencing proceedings  to  enforce  forfeitures,  has  no 
application  to  any  other  forfeitures  than  such  as 
are  provided  for  in  that  section. 

It  does  not  apply  to  proceedlnars  to  enforce  for- 
feitures for  fraudulent  use  of  stamps  and  fraudu- 
lent entries  and  reports. 

[No.  129.] 
SulmUited  Apr.  4.  1871.    Decided  May  i,  1871. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Iowa. 
The  information  in  this  case  was  filed  in  the 
court  below,  for  the  forfeiture  of  certain  cad- 
dies of  tobacco.    The  information  having  been 
dismissed  bj  that  court,  the  United  States  sued 
out  this  writ  of  error. 
The  case  is  fully  stated  by  the  court. 
Messrs.   Amos  T.   Akerman*  AttyOen., 

C.  H.  HUl,  Asst.  Atty-Oen.,  for  plaintiffs  in 
error: 

Bv  the  Act  of  July  20,  1868,  sections  86,  42, 
16  Stat,  at  L.,  140-142,  new  provisions  were 
enacted  in  respect  to  the  illegal  manufacture  of 

Note.— Repeal  of  statute  by  implication. 

An  Important  public  statute  of  long  standing  will 
not  be  held  to  be  repealed,  except  by  express  words 
or  by  stronff  and  necessary  implication.  Wilson  v. 
Spencer,  1  Hand.,  76:  S.  C,  10  Am.  Deo.,  491. 

The  repeal  by  implication  of  a  statute  is  not  fa- 
vored by  the  courts.  Hogan  v.  Ouigon,  29  Qratt., 
709 :  People  v. JOuigg,  69  N.  Y.,  83 :  People  v.  Palmer, 
62  N.  Y.,82;  W.  W.  Co.  v.  Burkhart,  41  Ind..  864; 
State  V.  Severance,  fiS  Mo.,  378 ;  Morgan  v.  Leland,  1 
Code  Rep.,  124 ;  Mayor,  etc.,  of  N.  Y.  v.  Walker,  4  B. 

D.  Smith,  867 ;  Williams  v.  Potter,  2  Barb.,3a);  Van 
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distilled  spirits  and  the  punishment  thereof, 
covering  entirely  the  ground  of  the  preceding 
statutes,  and  no  limitation  is  contained  therein 
with  rejprd  to  the  time  in  which  the  proceeding 
of  forfeiture  shall  be  commenced.  And  in  sec- 
tions 69,70,of  the  Fame  Act,15  Stat.at  L.  .156, un- 
der which  this  information  was  filed,  there  are 
new  provisions,  covering  all  the  provisions  of 
previous  statutes  in  relation  to  the  subject-mat 
ter  for  the  punishment  of  persons  manufactur- 
ing tobacco  or  snufF  in  violation  of  the  Internal 
Bevenue  Laws,  and  which  make  no  reference 
whatever  to  the  proceedings  for  the  punish- 
ment of  the  illegal  manufacture  of  distilled 
spirits. 

It  is  clear,  therefore,  that  these  latest  statutes 
were  intended  to  prescribe  the  only  rule  which 
should  govern  the  process  of  enforcing  forfeit 
ures  for  Uie  Offenses  included  within  their  pro- 
visions, and  that  the  former  statute  is,  there- 
fore, repealed. 

Daviess  v.  /^htrftairn,  8  How. ,  686,  644;  Bart- 
let  V.  King,  12  Mafls.,  536;  Cam  v.  KeUiher,  12 
Allen,  480;  Sedgw.  Stat.  &  Const.  L.,  126,  429. 

Other  statutes  on  this  subject  are  the  Acts  of 
July  1,  1»62,  sec.  54.  12  Stat,  at  L.,  452;  July 
13,  1866,  sec.  9.  14  Stat.  atL.,  124;  Mar.8,1868, 
sec.  6,  15  Stat,  at  L.,  58. 

No  provision  was  made  for  affixing  revenue 
stamps  to  whisky  or  tobacco,  until  the  Act  of 
July  20,  1868,  sec.  67,  15  Stat,  at  L.,  155;  but 
the  revenue,  before  and  at  that  time,  was  col- 
lected in  an  entirely  different  way.  The  of- 
fenses for  which  this  information  was  filed  were 
first  created  by  that  Statute  (see  sees.  69,  70,  p. 
156),  and  the  information  was  founded  upon 
that  Statute  alone. 

By  section  105  of  the  Act  of  1868,  15  Stat,  at 
L.,  166,  all  Acts  and  parts  of  Acts  inconsistent 
with  it  are  repealed ;  but  it  is  enacted  "That 
the  provisions  of  said  Acts  shall  be  in  force  for 
levying  and  collecting  all  taxes  properly  as- 
sessed, or  liable  to  be  assessed,  or  accruing  un- 
der the  provisions  of  former  Acts,  the  rignt  to 
which  has  already  accrued,  or  which  may  here- 
after accrue  under  said  Acts,  and  for  maintain- 
ing, continuing  and  enforcing  liens,  fines,  pen 
alties  and  forfeitures,  incurred  under  and  by 
virtue  thereof.  And  this  Act  shall  not  be  con- 
strued to  affect  any  act  done,  right  accrued,  or 
penaltv  incurred  under  former  Acts,  but  every 
guch  right  is  hereby  saved;  and  all  suits  and 


prosecutions  for  acts  already  done  in  violation 
of  any  former  Act  or  Acta  of  Congress  relating 
to  the  subjects  embraced  in  this  Act,  may  be 
commenc^  or  proceeded  with  in  like  manner 
as  if  this  Act  had  not  been  passed." 

This  section  indicates  the  broad  extent  to 
which  the  former  Revenue  Acta  had  been  re- 
vised by  the  Act  of  1868,  so  that  Congress  con- 
sidered that  penalties  under  them  would  be  lost 
without  such  a  saving  clause. 

The  United  States,  therefore,  contend  that 
the  Act  of  1868,  being  an  entire  revision  of  the 
Act  of  1866,  and  not  merely  amendatory  there- 
of, the  limitation  relied  upon  by  the  defendants 
in  error  no  longer  exists. 

Messrs,  D.P.  pyer&nd  Geo.  W.  HcCimry* 
for  defendants  in  error: 

The  Statute  of  1868  does  not  cover  the  entire 
ground  of  the  preceding  statutes. 

There  is  nothing  in  tiie  Act  of  1868  regula- 
ting or  defining  in  any  way  the  manner  of  pro- 
ceeding in  cases  of  forfeiture.  The  provisions 
of  the  Previous  Acts,  including  the  limitation 
clause,  must  be  regarded  as  still  in  force,  or  we 
must  come  to  the  conclusion  that  there  is  no 
statute  now  in  force  for  this  purpose. 

If  the  Act  of  1868  is  to  be  construed  as  repeal- 
ing the  provisions  of  prior  Acta  regulating  the 
practice  in  seizure  cases,  we  are  left  wiui  no 
guide,  and  each  court  may  adopt  such  form  of 
proceedings,  as  mav  be  deemed  most  appropriate, 
if,  however,  the  Act  of  1868  is  held  only  to  re- 
peal such  prior  enactments  as  are  in  necessary 
conflict  with  it,  we  shall  find  a  plain  provision 
in  force,  declaring  that  the  proceedings  shall  be 
"In  the  nature  of  proceedings  in  rem  in  the 
Circuit  or  District  Court  of  the  United  States 
for  the  district  where  such  seizure  is  made,  or 
in  any  other  court  of  competent  jurisdiction." 
18  Stat,  at  L. ,  14. 

Section  8  of  the  Act  of  1867,  14  Stat,  at  L., 
471,  provides  certain  rules  under  which  district 
attorneys  are  to  repon  certain  things  to  the 
Commissioner  of  Internal  Revenue.  Section  4 
of  same  Act  places  under  the  control  of  the 
Commissioner  real  estate  acquired  by  the  United 
States  under  the  Revenue  Laws.  Section  7  au- 
thorizes the  commissioner  to  appoint  detectives, 
etc.,  while  section  8  provides  a  penalty  for  fail- 
ure to  pay  tax  when  due.  These  are  all  im- 
portant provisions  of  the  Act  of  1867. 

If  the  proviso  imposing  the  limitation  in  qoes- 


Rensselear  v.  Snyder,  9  Barb.,  308;  Vallanoe  v. 
Bausob,  28  Barb..  643 ;  S.  C 17  How.  Pr..  2i>3 :  8  Abb. 
Pr..  377 ;  People  v.  UemlnK.  1  Hilt.,  276 ;  8.  C,  18 
How.  Pr.,  446;  People  v.  Guild,  4  Den.,  552. 

Where  there  is  plain  and  unavoidable  repugnance 
between  the  new  provision  and  a  former  statute, 
a  repeal  by  implloatlon  will  take  place.  People  v. 
Burt,  43  Cal.,  561 ;  Forqueron  v.'Donally,  7  w.  Va., 
114:  Pacitic  K.  R.  Co.  v.  Cass  Co.,  53  Mo..  17;  Grant 
Co.  v.  Sels,  5  Oregron,  243 ;  Hurst  v.  Hawn,  5  Oregon, 
275;  Covington  v.  City  of  Bast  St.  Louis.  78  Hi.,  518; 
and  authorities  last  above  cited. 

tiuch  construction  should  be  given  to  two  stat- 
utes as  to  give  effect  to  both,  if  possible.  Ivorson 
v.  State,  52  Ala.,  170;  Fowler  v.  Perkins.  77  111.,  271 ; 
McCartee  v.  Orphan  Asylum  Soo..  9  Cow.,  437 ;  S. 
C,  18  Am.  Dec.  616;  Walton  v.  Walton,  Deady,  606. 

Acts  relating  to  the  same  subject-matter  and 
passed  on  the  same  day,  should  be  so  construed  as 
to  give  them  both  effect.  Lorimier  v.  Lewis,  1 
Morris,  253 ;  S.  C,  39  Am.  Dec,  461. 

Where  a  statute  is  passed  upon  a  subject  already 
covered  by  an  existing  law  and  the  new  statute  re- 
vises the  entire  matter,  making  changes  In  the 
former  law,  and  evidently  intended  as  substitute 
for  It,  the  former  statute  Is  repealed  by  the  latter 


by  implication,  though  it  contains  no  repealing 
clause.  Murdock  v.  City  of  Memphis,  87  U.  S.  (20 
Wall.),  590;  U.  S.  v.  Tynen,  infra;  Henderson's  To- 
bacco, supra;  Commonwealth  v.  Cooiey,  10  Pick., 
36 ;  Bartlett  v.  King,  12  Mass.,  536 ;  8.  C,  7  Am.  Doc, 
99 ;  Norris  v.  Crocker,  51  U.  8.  (10  How.),  429 ;  Long- 
lois  V.  Longlois,  48  Ind.,  60 :  Hayes  v.  State,  55  Ind., 
99 ;  Dowdell  v.  State,  58  Ind.,  833 ;  State  v.  Bogers, 
10  Nev..  819;  U.  8.  v.  Barr,  4  Sawy.,  256. 

A  different  provision  by  a  subsequent  statute  is 
an  implied  repeal  of  the  former.  Columbian  Mfg. 
Co.  V.  Vanderpoel,  4  Cow.,  556 ;  Dash  v.  Van  Kleok« 
7  Johns..  477. 

The  repeal  of  existing  laws  is  not  presumed.  Sub- 
sequent statutes  do  not  abrogate  lormer  ones  by 
containing  different  provisions  on  the  same  sub- 
ject. Thoy  must  be  contrary  to  produce  such  an 
effect.  Saul  v.  His  Creditors*  5  Mart..  N.  S.,  509 ;  S. 
C,  16  Am.  Dec,  212. 

A  later  statute  which  does  not.  In  Its  terms,  re- 
peal an  earlier  one  on  same  subject  is  not  to  be 
taken  as  a  repeal  by  Implication,  unless  it  is  plainly 
repugnant  to  the  former  or  unless  it  fully  embraces 
the  whole  subject-matter.  Dugan  v.  GittinKS,3 
Gill.  188 :  8.  C,  48  Am.  Dec,  306;  Blliiogley  v.  State, 
14  Md.,  876. 
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tion  is  repealed,  why  not  these  sections  alsoT 
It  is  not  reasonable  to  suppose  that  it  was  the 
intention  of  Congress  to  repeal  the  limitation 
in  question,  and  thus  to  leave  the  officer  at  lib- 
erty to  hold  property  seized,  for  an  indefinite 
time,  without  commencing  proceedings  of  for- 
feiture. 

The  cases  cited  in  the  brief  of  counsel  for  the 
Qovemment  are  not  only  consistent  with  the 
views  we  have  endeavored  to  set  forth,  but  they 
give  additional  strength  to  our  position. 

We  also  relv  with  great  confidence  upon 
Sedgwick  on  Statute  and  Constitutional  Law, 
cited  by  counsel  for  Government,  pages  126-186. 

Among  other  principles  applicable  to  this 
case,  which  are  well  stated  and  elaborated  in 
this  work,  are  the  following: 

"A  statute  is  to  be  held  repealed  by  a  subse- 
quent enactment,  only  when  the  two  statutes 
are  so  fiatly  repugnant  that  both  cannot  be  exe- 
cuted, and  we  are  obliged  to  choose  between 
them."    P.  126. 

Mr,  JuaUce  Strong^  delivered  the  opinion  of 
the  court: 

This  was  an  information  to  enforce  a  forfeit- 
ure, under  the  Revenue  Laws,  of  certain  cad- 
dies of  tobacco,  which  had  been  seized  on  the 
17th  of  August,  1869,  and  which  were  claimed 
by  J.  N.  Henderson  &  Co.  The  information 
contains  three  counts.  The  first  is,  in  substance, 
that  since  the  first  day  of  January,  1868,  to  wit: 
from  January  1,  1868,  to  August  17,  1869,  the 
claimants,  bdng  the  owners  of  a  tobacco  fac- 
tory with  its  furniture,  manufactured,  pre- 
pared and  placed  in  caddies,  manufactured  leaf 
tobacco,  and  sold  and  removed  the  same,  with- 
out placing  on  the  caddies  the  proper  revenue 
stamps,  and  without  having  paid  the  special  tax 
reauired  bv  law;  but  that  they  did  place  on  the 
caudies  of  tobacco  so  manufactured  and  so 
sold  and  removed,  half  stamps,  that  is  to  say : 
revenue  stamps  cut  in  two  parts,  each  part  of 
said  stamp  being  used  on  separate  caddies,  and 
each  separate  half  stamp  so  covered  by  a  whole 
stamp  as  to  make  the  half  stamp  so  used  re- 
semble and  be  taken  for  a  whole  stamp.  The 
second  count  Ib  for  substantiallv  the  same  of- 
fense. The  third  is  for  making  false  and  fraud- 
lent  entries  of  the  amount  of  tobacco  sold  by 
them  annually,  and  false  and  fraudulent  re- 
ports of  their  annual  sales,  in  violation  of  their 
duty  under  the  law. 

The  claimants  pleaded  to  this  information, 
that  it  was  not  filed  until  more  than  twenty 
days  after  the  caddies  had  been  seized  by  the 
coUector  for  the  alleged  violations  of  law.  To 
the  plea  there  was  a  demurrer,  which  was  over- 
ruled by  the  court,  and  the  information  was 
dismissed.  The  record  is,  therefore,  supposed 
to  present  the  question  whether  proceedings,  to 
enforce  a  forfeiture  for  such  violations  of  the 
revenue  laws  as  are  charged  in  the  information, 
must  be  commenced  within  twenty  days  from 
the  time  of  the  collector's  seizure.  The  claim- 
ants, in  support  of  an  affirmative  answer  to 
this  question,  relv  upon  the  proviso  to  the  25th 
section  of  the  Act  of  Congress  of  March  2, 
1867.  14  Btat.  at  L.,  471. 

That  section  enacted  that  the  owner,  agent  or 
superintendent  of  any  still,  boiler  or  other  ves- 
sel used  in  the  distillation  of  spirits,  who  should 
neglect  or  refuse  to  make  true  and  exact  entry 
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I  and  report  of  the  same,  or  to  do  or  cause  to  be 
done  any  of  the  things  by  law  required  to  be 
done  concerning  distilled  spirits,  shall,  in  addi- 
tion to  other  fines  and  penalties  by  law  pro- 
vided, forfeit  for  every  such  neglect  or  refusal, 
all  the  spirits  made  by  or  for  him,  and  all  the 
vessels  used  in  making  the  same,  and  all  mate- 
rials fit  for  use  in  distiflation  found  on  the  prem- 
ises. It  also  authorized  the  collector  to  seize 
such  spirits,  vessels  and  materials,  and  hold 
them  until  a  decision  thereon  according  to  law. 
Then  followed  this  proviso:  **  Provided  that 
proceedings  to  enforce  said  forfeiture  shall  be 
commenced  by  such  collector  within  twentv 
days  after  the  seizure  thereof;  and  the  proceed- 
ings to  enforce  said  forfeiture  of  property  shall 
be  in  the  nature  of  a  proceeding  in  rem  in  the 
Circuit  or  District  Court  of  the  United  States 
for  the  District  where  such  seizure  is  made,  or 
in  anv  other  court  of  competent  jurisdiction." 
The  9th  section  of  the  same  Act  enacted,  that 
"All  proceeding  relating  to  forfeiture  and  sale 
of  distilled  spirits  shall  apply  to  tobacco,  snuff 
and  cigars." 

In  answer  to  this,  it  is  contended,  on  behalf 
of  the  United  States,  that  the  proviso  relied 
upon  by  the  claimants  was  repealed  by  the  Act 
of  July  20,  1868. 

If  this  is  so,  it  was  a  repeal  by  implication 
only.  That  Act  contains  no  words  expressly  re- 
pealing either  the  Act  of  1867  or  that  of  1864, 
to  which  the  one  of  1867  was  a  supplement.  On 
the  contrary,  the  repealing  clause,  which  it 
does  contain,  indicates  plainly  the  intention  of 
Congress  to  leave  in  force  some  portions  of  for- 
mer Acts  relative  to  the  same  sub1ec^Inatter. 
The  125th  section  enacts,  "that  all  Acts  and 
parts  of  Acts  inconsistent  with  the  provisions  of 
this  Act  are  hereby  repealed."  This  is  an  ex- 
press limitation  of  the  extent  to  which  it  was  in- 
tended former  Acts  should  cease  to  be  operat- 
ive, namely :  only  so  far  as  they  are  inconsist- 
ent with  the  new  Act.  It  is  auite  inadmissible 
to  engraft  upon  this  express  declaration  of  leg- 
islative intent  an  implication  of  more  extensive 
repeal.  Statutes  are,  indeed,  sometimes  held  to 
be  repealed  by  subsequent  enactments,  though 
the  latter  contains  no  repealing  clauses.  This  is 
always  the  rule  when  the  provisions  of  the  lat- 
ter Acts  are  repugnant  to  those  of  the  former 
so  far  as  they  are  repugnant.  The  enactment  of 
provisions  inconsistent  with  those  previously 
existing,  manifests  a  clear  intent  to  abolish  the 
old  law.  In  The  United  States  v.  Tynen  [ante 
15a],it  was  said  by  Jfr.  JtM^ibe  Field, that  "when 
there  are  two  Acts  upon  the  same  subject,  the 
rule  is  to  give  effect  to  both,  if  possible.  But  if 
the  two  are  repugnant  in  any  of  their  provis- 
ion8,the  latter  Act,  without  any  repealing  clause, 
operates  to  the  extent  of  the  repugnancy  as  a 
repeal  of  the  first;  and  even  where  two  Acts  are 
not,  in  express  terms,  repugnant,  yet,  if  the  lat- 
ter Act  covers  the  whole  subject  of  the  first, 
and  embraces  new  provisions,  plainly  showing 
that  it  was  intended  as  a  substitute  for  the  first 
Act,  it  will  operate  as  a  repeal  of  that  Act." 
For  this  several  authorities  were  cited,  some  of 
which  have  been  cited  on  the  present  argument. 
This  is,  undoubtedly,  a  sound  exposition  of  the 
law.  But  it  must  be  observed  that  the  doctrine 
asserts  no  more  than  that  the  former  statute  is 
impliedly  repealed,  so  far  as  the  provisions  of 
the  subsequent  statute  are  repugnant  to  it,  or  so 
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fai  as  the  latter  statute,  making  new  provisions, 
is  plainly  intended  as  a  substitute  for  it.  Where 
the  powers  or  directions  under  several  Acts  are 
such  as  may  well  subsist  tofi^ether,  an  implica- 
tion of  repeal  cannot  be  allowed.  Dwar.  Stat. , 
1580,  ei  »eq.;  Goldson  v.  Buck,  15  East,  877. 

If,  now,  in  the  light  of  these  priDciples,  the 
Act  of  July  20, 1^68,  be  examined  aud  compared 
with  the  Acto  of  1864  and  1867  (the  latter  being 
an  amendment  of  the  former)  there  will  be 
found  in  it  nothing  inconsistent  with  the  au- 
thority given  by  the  amended  Act  of  1867  to  the 
collector  to  seize  and  hold  property  subject  to 
forfeiture,  or  with  the  proviso  that  directs  the 
mode  of  procedure  to  enforce  forfeitures,  desig- 
nates the  courts  in  which  proceedings  may  he 
instituted^  and  limits  the  time  within  which 
they  may  be  commenced.  It  cannot  be  said  that 
all  the  powers  and  limitations  mentioned  in  the 
proviso  may  not  subsist  in  entire  consistency 
with  everything  prescribed  in  the  Act  of  1868. 
Undoubteidly,  that  Act  was  intended  to  be  a  re- 
vision of  former  Acts  relative  to  spirits  and  to- 
bacco. And  in  some  particulars  it  made  changes. 
It  introduced  new  provisions  respecting  the 
mode  of  paying  the  tax  on  spirits  and  tobacco, 
and  it  prescribed  some  new  penalties  for  new 
offenses,  but  it  made  no  provision  respecting  the 
mode  of  enforcing  penalties  and  forfeitures.  It 
cannot,  therefore,  have  been  intended  as  a  com- 
plete substitute  for  all  former  Acts  relative  to 
this  subject.  There  are  many  provisions  of  the 
Acts  of  1864  and  1867  which  it  left  untouched 
and  unsupplied.  Indeed,  the  first  fifty-two  sec- 
tions of  the  Act  of  1864,  amended  as  they  were 
by  the  Acts  of  1866  and  1867,  without  which 
the  revenue  laws  cannot  be  executed,  are  not 
attempted  to  be  supplied.  There  is,  therefore, 
no  reason  for  holding  that  any  oUier  provisions 
of  the  Acts  of  1864  and  1867  have  been  repealed 
than  such  as  are  plainlv  inconsistent  with  the 
provisions  of  the  Act  of  1868.  There  is  nothing 
m  this  latter  Act  repugnant  to  the  proviso  upon 
which  the  claimants  rely. 

But  the  proviso  of  the  26th  section  of  the  Act 
of  1867,  which  limits  to  twenty  days  the  time 
for  commencing  proceedings  to  enforce  forfeit- 
ures, has  no  application  to  any  other  forfeitures 
than  such  as  are  provided  for  in  that  section. 
Those  are,  as  we  have  seen,  forfeitures  for  neg- 
lect or  refusal  to  make  certain  true  and  exact 
entries  and  reports,  and  forfeitures  for  neglect 
or  refusal  to  do  any  of  the  things  by  law  re- 
quired to  be  done  concerning  distilled  spirits 
(or  tobacco).  They  are  forfeitures  for  Acts  of 
omission  or  neglect.  To  proceedings  to  enforce 
them,  the  limitation  was  applied.  It  was  made 
applicable  to  no  other.  The  proviso  speaks  of 
proceedings  to  enforce  said  forfeiture,  and 
plainlv  contemplates  no  seizure  or  forfeiture  for 
any  different  offense  than  those  previously 
mentioned  in  the  section.  This  information  is 
founded  upon  no  such  neglect  or  refusal.  The 
forfeiture  claimed  is  for  affirmative  acts  of  the 
claimants;  for  active  offenses  first  made  grounds 
of  forfeiture  by  the  Act  of  1868.  Each  count 
charges  positive  fraud — ^the  first  and  second, 
fraudulent  use  of  stamps,  unknown  under  the 
Act  of  1867 ;  and  the  third  count  charges  fraud- 
ulent entries  and  fraudulent  reports.  It  may 
well  be  that  a  distinction  was  intended  to  lie 
made.  Passive  violations  of  law,  mere  neglect, 
may  have  been  regarded  as  less  culpable  than  acl- 
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ive  transgression.  All  the  causes  of  forfeiture 
enumerated  in  the  69th  section  of  the  Act  of 
1868,  upon  which  all  the  counts  in  the  infor- 
mation are  based,  are  of  the  latter  character. 
We  cannot  hold,  therefore,  that  the  limitation 
of  the  proviso  to  the  25th  section  of  the  Act  of 
1867,  which  the  claimants  have  pleaded,  is  any 
protection  to  them.  It  follows  that  the  judg- 
ment of  the  circuit  court  dismissing  the  infor- 
mation must  be  reversed. 

The  judgment  of  the  Circuit  Court  is  reversed, 
and  me  cause  is  remanded  for  further  pro- 
ceedings. 

Gited-17  Wall.,  481;  20  Wffll.,  617 ;  108  U.  8.,  601 
107  U.  S.,  688 ;  8  Sawy.,  160,  420. 


JOHN  RICHEY,  Plff., 

JOHN  8.  WILLIAMS,  Collector  op  Intjcr- 

NAL  Rbyenub, 

Where  this  court  is  equally  divided,  the  com  re- 
manded to  the  court  below. 

Where  this  court  is  equally  divided  in  opinion 
upon  a  certificate  of  division  In  opinion  of  the  Judges 
or  the  circuit  court,  the  case  remanded  to  the  cir- 
cuit court  without  answer. 

[No.  185.] 
Submitted  Get  SI,  1871,    Decided  Nov.  tt,  1871. 

ON  a  certificate  of  division  in  opinion  between 
the  Judges  of  the  Circuit  Court  of  the  Unit 
ed  States  for  the  District  of  Indiana. 

Suit  was  brought  in  the  court  below  by  the 
plaintiff  to  recover  certain  iutemal  revenue  tax 
paid  under  protest.  The  facts  were  that,  from 
Jan.  1  to  Jan.  8,  1868.  the  plaintiff  owned  84 
shares  of  stock  in  the  Lafayette  &  Indianapolis 
R.  R.  Co. ,  of  $50  each,  the  whole  amount  of 
the  stock  being  |245,000;  that,  on  Jan.  8. 1863, 
that  company  was  consolidated  with  the  Indi- 
anapolis h  Cincinnati  R.  R.  Co.  ,under  the  name 
of  the  Indianapolis,  Cincionati  &  Lafayette  R 
R.  Co. ;  that  m  consideration  of  surrendering 
his  said  84  shares  of  stock,  the  plaintiff  received 
21  bonds  of  the  new  company,  each  of  |t.OOO. 
The  defendant  alleges  that  the  84  shares  of  stock 
nominally  worth  $4,200.  were  actually  worth, 
Jan.  1,  1863,  only  the  sum  of  $3,140.  and  that 
the  21  bonds  nominally  worth  $21,000  were  act- 
tually  worth  when  received  by  plaintiff  in  that 
same  year,  the  sum  of  $15,750.  The  tax  was 
assessed  on  the  plaintiff  for  the  difference  in 
value  between  the  stock  surrendered  and  the 
bonds  received  as  $12,610,  ''gains,  profits  and 
income  for  the  year." 

Upon  the  hearing  in  the  court  below  it  oc- 
curred as  a  question  to  be  decided:  whether,  if 
the  plaintiff's  stock  in  the  Lafayette  &  Indianap- 
olis R  R.  Company  described  in  the  declara- 
tion and  plea,  was,  Jan.  1,  1867,  worth  only 
$37.50  per  share,  making  his  whole  84  shares 
thereof  worth  only  $8,140,  as  alleged  in  said 
plea;  and  if  the  bonds  mentioned  in  said  plea, 
and  therein  alleged  to  have  been  received  in 
said  year  for  said  stocks  were,  when  the  same 
were  received,  and  within  that  year,  worth 
$15,750,  as  alleged  in  the  plea,  the  aifference  be- 
tween said  value  of  said  stock,  and  said  value 
of  said  bonds,  amounting  to  $12,610.  ought 
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to  have  been  regarded  as  gain,  profit  or  income 
of  the  plidntiff  within  the  meaning  of  the  In- 
ternal Revenue  Law  in  force,  when  the  tax  men- 
tioned in  the  declaration  was  assessed  so  as  to 
render  said  sum  of  |12,6l0,or  any  part  thereof, 
taxable  as  income  against  plaintiff. 

On  which  question  the  opinions  of  the  judges 
were  opposed. 

Whereupon  the  question  was  certified  to  this 
court. 

Mewrs,  J,  B.  MelhfuUdsnd  A.  L.  Boaehe,ior 
plaintiff: 

The  section  of  the  Internal  Revenue  Law  cited 
to  support  this  assessment  reads  as  follows: 
'*There  shall  be  levied,  collected  and  paid  an- 
nually upon  the  gains,  profits  and  income  of 
every  person,  whether  derived  from  any  kind 
of  property,  interest,  dividend  or  salaries,  or 
from  any  profession,  trade,  employment  or  vo- 
cation, or  from  any  other  source  whatever,  a 
tax  of  five  per  centum  on  the  amount  so  de- 
rived over  |1, 000.  *  *  '•  *  That  this  tax 
be  assessed,  collected  and  paid  upon  the  gains, 
profits  and  income  for  the  year  ending  the  thir- 
ty-first day  of  December  next  preceding  the 
time  for  levying,collecting  and  paying  said  tax. " 

The  language  of  the  law,  we  admit,  is  quite 
broad  and  sweeping;  sufiSdently  so,  it  would 
seem,  without  extending  it  b^r  a  latitudinous 
construction.  But,  broad  as  it  is,  it  is  not  with- 
out some  limit.  It  is  an  income,  gain  or  profit 
that  has  been  derived,  that  is  realized  and  ascer- 
tained ,  not  speculative  or  contingent  The  terms 
emploved  exclude  all  other  construction,  and 
to  go  oevond  them  would  be  to  enter  the  limit- 
less field  of  speculation  and  conjecture.  No  as- 
sumed nor  speculative  change  of  property  or 
values  can  be  made  the  basis  of  any  assessment 
for  income  tax ;  it  requires  something  more  than 
a  mere  change  in  the  market  value  of  property 
within  the  year,  or  an  assumed  difference  in  the 
value  of  property  that  has  been  received  in  ex- 
change for  other  property,  or  change  in  the  form 
of  property  to  realize  or  derive  such  gains, prof- 
its or  income  as  will  authorize  the  assessment 
of  the  tax. 

Mr.  B.  H.  Bristow,  SoUeitarOenercU,  for 
defendant: 

The  language  employed  by  Congress  is  very 
comprehe^ve.  The  words  "gains,  profits  and 
income"  were  obviously  used  to  give  the  Act  a 
more  extended  operation  than  it  would  have 
had,  had  either  been  omitted.  They  do  not 
mean  the  same  thing.  Thus,  Webster  defines 
gain  to  be:  1.  That  which  is  gained,  obtained 
or  acquired  as  a  profit  or  advantage;  profit;  ad- 
vantage; benefit;  winning;  opposed  to  loss.  2. 
The  obtaining  or  amassing  of  profit  or  valuable 
possession ;  acquisition ;  accumulation.  He  de- 
fines profit  to  be:  1.  Acquisition  beyond  expen- 
diture; excess  of  value  received  for  keeping  or 
selling  over  cost;  hence,  in  commerce,  pecun- 
iary gain  in  anv  transaction  or  occupation ;  emol- 
ument. He  aefines  income  to  be :  8.  That  gain 
which  proceeds  from  labor,  business  or  proper- 
ty of  any  kind;  the  produce  of  a  farm;  the  rent 
of  houses;  the  proceeds  of  professional  business; 
the  profits  of  commerce  or  of  occupation;  the 
interest  of  money,  or  stock  in  funds,  etc. ;  reve- 
nue; receipts;  especially  the  annual  receipts  of 
a  private  person,  or  a  corporation,  from  prop- 
erty; as,  a  large  income,  a  limited  income.  To 
hold  that  each  is  the  exact  equivalent  of  the 

See  11  Wall 


others,  violates  a  recognized  rule  of  construc- 
tion, namely:  to  construe  the  section,  so  that  if 
possible,  no  sentence,  clause  or  word,  shall  be 
treated  as  superfiuous,  void  or  insignificant. 
Sed^w.  Stat,  and  Const.  Law,  238. 

The  terms  of  the  Act  are  sufiSciently  broad 
to  include,  as  a  taxable  gain,  the  difference  be- 
tween the  value  of  plaintiff's  stock  and  the  val- 
ue of  the  bonds  received  by  him  therefor. 

That  it  was  designated  to  be  a  searching  law, 
reaching  all  the  business  transactions  andprop- 
erty  relations  of  the  citizen,  and  fastening  upon 
all  his  gains,  profits  and  income,  however  made 
and  in  whatever  form  obtained,  is  very  mani- 
fest. 

As  to  personM  property  the  gain  must  be  ac- 
quired within  the  year  for  which  the  tax  is  im- 
posed. Whether  the  gain  may  arise  in  any  other 
waj  than  upon  the  sale  or  what  is  equivalent 
to  It,  need  not  be  considered  here,  inasmuch  as 
the  pleadings  show  that  in  this  case  there  was, 
in  effect,  a  sale.  The  question  is:  whether  a 
gain  made  during  the  year  is  taxable  where  the 
property  sold  or  transferred  was  owned  by  the 
party  at  the  beginning  of  the  year.  If  a  person 
on  the  first  day  of  the  year,owns  property  worth 
|5,000,  and  he  sells  it  during  the  year  for  $10,- 
000,  he  has  obviously  made  a  gain  of  $5,000. 
There  is  the  substantial  fact  that  he  has  gained 
|5,000 ;  and  this  being  ascertained,  the  Act  closes 
the  door  to  any  speculation  as  to  how  this  re- 
sult was  accomplished  by  declaring  that  a  citi- 
zen shall  be  taxed  upon  a  gain  from  any  source 
whatever. 

This  transaction  certainly  possesses  as  much 
the  character  of  a  sale  as  if  the  stock  had  been 
transferred  to  an  individual  instead  of  to  the 
company  mentioned,  and  the  plaintiff  had  re- 
ceived in  payment  the  promissorv  notes  of  the 
individual  iDstefd  of  the  bonds  or  the  company. 
In  either  case  the  transfer  is  for  a  price,  name- 
ly :  the  amount  of  money  called  for  by  the  bonds 
or  notes,  though  it  is  not  payable  until  a  future 
time, namely:  when  the  bonas  or  notes  mature, 
and  the  element  of  price  distinguishes  the  trans- 
action from  a  mere  exchange,  which  it  would 
be  had  the  stock  been  transferred  for  stock  or 
other  property. 

Here,  then,  by  the  sale  of  his  bonds  as  afore- 
said, a  clear  gain  was  obtained  by  the  plaintiff 
during  the  year,  which  is  capable  of  estimation, 
and  which,as  we  think, is  no  more  exempt  from 
taxation  under  the  law  than  would  be  the  gains 
or  profits  arising  from  sales  of  any  other  descrip- 
tion of  personalproperty. 

But  the  Act  of  Congress  does  not  limit  the 
taxing  power  to  the  case  of  a  sale.  If  it  did,  it 
would  show  that  Congress  had  exhibited  great 
care  in  closing  the  small  cracks  in  the  structure 
it  had  erected,  and  had  left  a  door  wide  open. 
A  person  might  exchange  property  for  proper- 
ty, and  during  the  year,  in  a  series  of  exchanges, 
accumulate  a  large  fortune  in  such  property  as 
would  readily  enable  his  gains  to  be  estimated, 
and  yet  escape  taxation.  Government  bonds  are 
not  money.  Can  a  man  exchange  these  bonds 
for  land,  and  land  for  bonds,  until  he  has  made 
a  large  fortune,  and  yet  escape  taxation?  If 
not,  how  can  he  in  similar  operations  with  other 
kinds  of  properly? 

The  plaintiff  concedes  a  substantial  gain  of 
$12,600 ;  and  whether  this  gain  was  derivSi  from 
a  sale  of  his  stocks,  or  from  an  exchange  of 

299 


BOFBSMB  COUBT  OF  THB  UhITBD  BTATBB. 


Dbc.  Tbbic, 


his  stocks,  or  from  "any  source  whatever,"  we 
submit  that  it  is  within  the  purview  of  the  in- 
ternal revenue  law,  in  force  when  the  tax  men- 
tioned was  assessed  thereon. 

Mr,  Chief  Justice  Chase  announced  the  de- 
cision of  the  court: 

On  the  question  certified  in  this  case  the  court 
is  equally  divided  in  opinion. 

The  ease  mil,  therefore,  be  remanded  to  the  Cvr- 
evit  Court  for  the  Dietriet  of  Indiana,  without 
anetoer. 


ANATOLE  COUSIN,  Plff.  in  Err,, 

LOUIS  P.  GENERES  bt  al. 

The  decision  In  Bethell  t.  Demaret,  XIX.,  gov- 
erns this  case. 

[No.  286.] 

Argued  Nat,  17,  1871,     Decided  Nov.  XO,  1871- 

IN  ERROR  to  the  Supreme  Ck)urt  of  the  State 
of  Louisiana. 

On  motion  to  dismiss. 

The  petition  was  filed  in  the  Second  District 
Court  of  New  Orleans,  by  the  plaintiff  in  error, 
claiming  to  recover  for  money  received  by  de- 
f endan  ts  in  error.  J  udgmen t  having  been  given 
for  the  defendants,  the  plaintiff  tocML  an  appeal 
to  the  Supreme  Court  of  the  State,  by  which 
the  said  judgment  was  affirmed.  Whereupon 
the  plaintiff  sued  out  this  writ  of  error. 

Mr,  Louis  Janiiiy  for  defendants  in  error: 

The  Supreme  Court  of  Louisiana  states  its 
views  of  the  facts  and  of  the  law  of  the  case,  in 
the  following  few  words,  to  wit: 

"  The  evidence  in  this  case  satisfies  us  that 
the  plaintiff  delivered  to  the  defendant's  firm  a 
sum  of  Confederate  money  to  be  invested,  and 
the  latter  invested  it,  with  the  exception  of  a 
small  portion,  rendered  in  court,  in  bonds  of  the 
City  of  New  Orleans,  payable  in  the  same  cur- 
rency." 

'*  Under  such  circumstances,  we  are  of  opin- 
ion that  the  court  properly  rejected  the  demand 
of  the  plaintiff." 

This  IS  the  judgment  of  the  state  court,  which 
this  court  is  requested  to  revise. 

This  writ  of  error  must,  undoubtedly,  be  dis- 
missed, under  the  authority  of  the  recent  case 
of  Bethnsa  V.  Demaret,  10  VVall.,  587  (77  U.  S., 
XIX.,  1007). 

That  was  another  Louisiana  case,  which  pre- 
sented precisely  the  same  state  of  facts  and 
questions  of  law.  as  the  case  now  before  the 
court.  A  short  extract  from  the  opinion  of  this 
court  suffices  to  show  the  absolute  identity  of 
the  two  cases.  The  court  says :  ' '  The  suit  was 
brought  by  Bjethell  against  the  defendants, 
in  a  district  court  of  the  State,  to  enforce  a 
mortgage  given  to  secure  the  payment  of  two 
notes  of  $7,500  each,  given  by  them  for  the 
loan  of  Confederate  currency,  on  2d  April, 
1862." 

The  court  says,  in  its  opinion  in  the  present 
case,  that  ' '  He,  the  plaintiff  in  error,  is  en- 
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deavoring  to  enforce  a  contract,  the  considen- 
tion  of  which  is  Confederate  currency.  The 
nullity  of  contracts  founded  upon  that  un- 
lawful currfncy  has  frequently  been  deter- 
mined." 

This  court  then  concludes  its  opinion  thus: 
"  As  no  federal  question  appears  in  the  record, 
the  motion  to  dismiss  must  be  granted." 

Mr,  P.  Phillips,  for  plaintiff  in  error. 

Mr,  ChitfJuetice  CluMe  delivered  the  opin- 
ion of  the  court; 

I  am  instructed  by  the  court  to  say  that  the 
decision  in  BeOidl  v.  Demaret,  10  WaU.,587(77 
U.  S.,  XIX.,  1007),  decided  at  this  term,  is  re- 
garded as  governing  this  case. 

The  writ  of  error  muet,  thertfore,  he  diemitaed. 


NAPOLEON  B.  VAN  SLYKE,  Plff.  in  Err., 

9. 

WISCONSIN; 

AND 

BENJAMIN  BAGNALL,  Plff.  in  Err., 

«. 

WISCONSIN. 
State  may  tax  eharee  in  national  bank$, 

A  State  may  tax  the  shares  of  stockbolden  in 
national  banklnflr  associations,  within  its  limits. 

National  Banic  v.  Commonwealth,  XIX.,  snd 
Lionbererer  v.  Rouse,  XIX.,  followed. 

[No.  261  &  262.] 
Argued  Nov,  15,  187 L    Decided  Nov,  27,  1871, 

IN  ERROR  to  the  Supremo  Court  of  the  State 
of  Wisconsin. 

Suit  was  brought  by  the  plaintiff  in  error,  in 
the  court  below,  to  recover  for  certain  taxes  al- 
leged to  have  been  wrongfully  assessed  upon 
certain  shares  of  stock  in  a  bank,  whose  capital 
was  invested  in  stocks,  bonds  and  securities  of 
the  United  States.  Judgment  having  been  given 
for  the  defendant,  the  plaintiff  sued  out  this 
writ  of  error. 

Mr,  S.  U.  Pinneyt  for  plaintiff  in  error. 

Mesers.  8.  8.  Barlow,  ana  P.  L.  Spooner, 
for  defendant  in  error. 

Mr,  Chief  Juetiee  Chase  delivered  the  opin- 
ion of  the  court: 

The  judgment  of  the  Supreme  Court  of  Wis- 
consin, which  asserts  the  right  of  that  State  to 
tax  the  shares  of  stockholders  in  national  bank- 
ing associations  within  its  limits  is  afflnned. 
The  case  before  us  is  governed  by  the  cases  of 
Nat.  Bk,  V.  CommanweaUh,  9  Wall.,  468  [76  U. 
S.,  XIX.,  721],  in  which  this  court  affirmed  the 
judgment  of  the  Court  of  Appeals  of  Eentuclrv, 
and  Lionberger  v.  Bouee,  9  Wall.,  863  [76  U. 
S.,  XIX.,  7011,  in  which  we  affirmed  the  ludg- 
ment  of  the  Supreme  Court  of  Missouri,  on 
questions  substantially  the  same  as  those  in  this 
case.  We  think  it  unnecessary  to  restate  the 
reasons  by  which  those  decisions  were  sus- 
tained 
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UNITBD  STATES.  Tiff,, 
«. 

EDWARD    MYNDER8E    axd   CHARLES 
MYNDERSE,  Survivor,  btc. 

DUUtlefB  bond,  toUh  general  eondUion,  wHidr— 
actum  on,  for  what  mainiainadle — U.  8.  o. 
Hod$an,  XIX.,  foUatted. 

Distiller's  bond,  oondltioned  to  conform  to  all  the 
provisions  of  the  Internal  Revenue  Act,  Is  valid. 

The  United  States  may  maintain  an  action  against 
the  principal  and  suretiee  in  such  a  bond,  for  vio- 
lations of  the  requirements  of  the  80th  and  45th  sec- 
tions of  the  Internal  Revenue  Law  of  July  1, 18(B. 

U.  S.  V.  Hodson,  10  Wall.,  805,  followed. 

[No.  237.] 
Submitted  Nat>.  U,  1871.  Decided  Nov.  £7,  1871. 

ON  a  certificate  of  division  in  opinion  between 
the  Judges  of  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Northern  District  of  New 
York. 

This  was  an  action  of  debt,  brought  in  the 
court  below,  by  the  United  States  against  the 
defendants  and  one  Jane  (3kx)dwin,  now  de- 
ceased, as  principal  and  sureties  on  a  distiller's 
bond  fliven  under  the  39th  section  of  the  In- 
ternal Revenue  Law  of  July  1, 1862, 12  Stat.at 
L.,  416,  the  condition  whereof  was,  "That  if 
the  said  Jane  Gk>odwin  should  truly  and  faith- 
fully conform  to  all  the  provisionsofan  Act  en- 
titled *An  Act  to  Provide  Internal  Revenue  to 
Support  the  Government  and  to  Pay  Inter^t 
on  the  Public  Debt,'  approved  July  1,  1862, 
and  of  such  other  Act  or  Acts  as  were  then,  or 
might  thereafter  be,  in  that  behalf  enacted, 
then  the  said  above  obligation  to  be  void  and  of 
no  effect,  otherwise  it  should  abide  and  remain 
in  full  force  and  effect." 

The  d9th  section  of  the  Act  of  1862,  cited 
above,  describes  the  condition  of  the  bond 
therebv  required,  and  the  45th  section  of  the 
same  Act  enjoins  certain  duties  upon  distillers, 
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which  are  prescribed  in  language  nearly  corre- 
sponding with  that  employed  in  the  89th  section. 

The  breaches  specially  assigned  in  the  decla- 
ration include  and  were  designed  to  include  vio- 
lations of  the  requirements  of  both  sections. 

The  case  afterwards  coming  on  to  be  heard, 
the  question  occurred,  "  Whether  or  no  the 
condition  of  the  said  bond  so  far  departs  from 
the  requirements  of  the  Act  of  Congress  in  that 
behalf  that  the  said  bond  is  void  and,  there- 
fore, whether  the  said  declaration  and  the  mat- 
ters therein  stated  are  sufficient  in  law  to  enti- 
tle the  plaintiffs  to  maintain  their  said  action 
herein  against  the  said  defendants." 

The  opinions  of  the  judges  being  opposed  on 
this  question,  it  was,  on  motion  of  the  attorney 
for  the  United  States,  ordered  to  be  certified  to 
this  court  for  final  decision. 

Mr.  B.  H.  Bristow.  SoUeitor-Qen.,  and  C. 
K  Em,  Aut.  AUyQen.,  for  plaintiffs: 

This  case  appnears  to  be  governed  entirelv  by 
the  recent  decision  in  U.  8.  y.Hadeon^  10  Wall., 
895  (77  U.  S.,  XIX.,  937),  and  it  is  accordingly 
submitted  that,  under  the  authority  of  that  de- 
cision, the  first  branch  of  the  question  presented 
should  be  answered  in  the  negative,  and  the 
last  branch  of  it  in  the  affirmative. 

(No  counsel  appeared  for  defendants.) 

Mr.  OhitfJtutiee  Cluuie  delivered  the  opin- 
ion of  the  court: 

This  case  comes  before  us  on  a  certificate  of 
division  of  opinion  from  the  Circuit  Court  of 
the  United  States  for  the  Northern  District  of 
New  York. 

The  answers  to  the  questions  certified  must 
be  firiven  according  to  the  opinion  of  this  court, 
delfvered  at  a  former  day  in  this  term,  in  the 
case  of  I%e  U.  8.  v.  Hodean,  10  Wall..  895  [77 
U.  S.,  XIX..  9371.  That  opinion,  to  which  it 
is  needless  to  refer  further,  requires  that  the 
firet  queeUon  certified  to  ue  he  answered  in  the 
negative  and  the  second  in  the  affirmative,  and 
they  are  so  answered. 
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THE  NEW  ORIGAN  8  AND  BAYOU  8ARA 
MAIL  COMPANY,  Appt., 


V, 

ANTHONY  FERNANDEZ  bt  al. 

(See  8.  C,  12  WaU.,  laO-lSO.) 

Onlp  party  appealing  may  asngn  error— parties, 
reeidenee  of—pviMCiiee,  tohere  eouri  Maw  is 
mthatU  JuriedieUon, 

No  one  but  an  appellant  oan  be  heard  In  an  ap- 
pellate court  for  toe  reyerml  of  a  deoree  rendered 
in  the  subordinate  court.  Appellees  may  be  heard 
In  support  of  tbe  deoree,  but  not  for  reversal. 

Where  It  sppears  on  the  ftece  of  the  pleadings, 
that  both  parties  are  citizens  of  the  same  State,  the 
bill  of  complaint  is  properly  dismissed  for  want  of 
jurisdiction. 

Where  the  Circuit  Gourt  Is  without  Jurisdiction, 
It  Is  in  general  irregular  to  make  any  order  In  the 
cause  except  to  dismiss  the  suit,  but  the  court  nmy 
set  aside  such  orders  as  had  been  improperly  made 
before  the  want  of  Jurisdiction  was  disooyered. 

[No.  9  of  Dec.  Tenn,  1869.] 
Submitted  Dee.  8,  1869,^  Decided  Jan,  £4, 1870. 

A'PPEAL  from  the  arcuit  Court  of  the  Unit- 
ed States  for  the  Eastern  District  of  Louis- 
iana. 

The  petition  in  this  case  was  filed  in  the 
court  below  by  the  appellants,  for  the  recovery 
of  the  steamboats  Laurel  Hill  and  IbervUle. 
A  decree  having  been  entered  in  favor  of  the 
plaintiff  for  The  Iberville  and  in  favor  of  the 
defendants  for  The  Laurel  Hill, the  said  pUdntifF 
took  an  appeal  to  this  court. 

The  case  is  fully  stated  by  the  court. 
Mr.  Wm,  M.  Skarte,  for  appellant,  declined 
to  present  anyargument  in  this  court. 
Mr.  E.  R.  Hoar,  AUyOen.,  for  appellee: 
The  petition  does  not  show  that  the  case  is 
within  the  jurisdiction  of  the  Circuit  Court, 
''t  is  familiar  doctrine,  that  in  order  to  main- 
1  a  suit  in  the  Circuit  Court  the  jurisdiction 
St  appear  on  the  record.    8uUiean  v.  Steam- 
.      r  a?.,  6  Wheat,  450. 

Ln  omission  to  aver  the  citizenship  of  the 
ties,  or  other  facts  necessary  to  give  luris- 
tion,  is  a  fatal  defect  on  error,  almough  no 
istion  of  jurisdiction  was  made  in  the  court 
m,  ISqmgnot  v.  B,  B.  Co.,  16  How.,  104. 
or  aught  that  appears  on  the  record,  the 
ies  were  all  citiz^  of  the  State  of  Louisi- 

fe  are  not  aware  of  any  Act  of  Congress  by 
12  Wall. 


which  the  Circuit  Court  could  entertain  Juris- 
diction of  the  case,  in  virtue  of  the  subject- 
matter. 

The  Circuit  Court  could  not  entertain  juris- 
diction of  the  cause  as  a  case  in  admiralty. 

Oof>.  of  Qa,  V.  Madraeo,  1  Pet.,  110;  The 
SoUen,  1  Mas.,  431. 

The  case  was  plainly  not  one  for  the  inter- 
pofsition  of  a  court  of  equity  by  injunction. 
Wataon  v.  duth&rland,  6  Wall.,  79  (72  U.  S.. 
XVIIL,  682). 

There  was  a  plain  and  adequate  remedy  at 
law  for  any  injury  which  the  i>laintifr  might 
suifer  by  the  seizure  and  sale  of  its  vessel;  and 
there  was  no  occasion  whatever  for  the  inter- 
ference of  a  court  of  eauity. 

No  injunction  could  lie  against  the  defend- 
ant, Flanders,  as  a  public  officer,  acting  in  the 
line  of  the  duty  ana  authority  conferred  upon 
him  by  the  Captured  Property  Acts. 

Frewin  v.  Lome,  4  Myl.  &  Cr.,  265;  Ad.  Eq., 
212. 

The  action  of  this  court  in  the  case  of  Elffee 
V.  Lovell,  decided  by  a  divided  court.  Decem- 
ber Term,  1867,  was  practically  an  affirmance 
of  the  doctrine  of  the  exclusive  jurisdiction  of 
the  Court  of  Claims  in  this  class  of  cases. 

The  court  below  endeavored  to  determine 
the  validity  of  the  original  capture  of  the  vessel. 
It  held,  in  efTect,  that  a  vessel  captured  May 
8,  1862,  was  rightfully  captured;  while  one 
captured  May  22,  1862,  was  wrongfully  capt- 
ured by  the  military. 

Whether  the  court  was  right  in  taking  cog- 
nizance of  that  question  or  not,  the  conclusion 
in  the  first  case  was  clearly  right,  under  the 
decision  of  this  court  in  the  case  of  Ths  Venice, 
2  Wall.,  273  (69  U.  8.,  XVIL,  866). 

This  court  should  reverse  the  judgment  and 
remand  the  case,  with  directions  to  enter  a 
judgment  dismiasing  the  case  for  want  of  Ju- 
risdiction. Barney  v.  Baltimore,  6  Wall.,  289 
(73  U.  8.,  XVIIL,  828). 

Mr.  Justice  Clifford  delivered  the  opinion 
of  the  court: 

Authority  was  conferred  upon  the  Secretary 
of  the  Tr«isury,  by  the  Act  of  the  12th  of 
March,  1868,  to  appoint  special  agents  to  re- 
ceive and  collect  abandonea  or  captured  prop- 
erty in  any  State  or  Territory  designated  as  in 
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insurrection  by  the  Proclamation  of  the  Presi- 
dent issued  on  the  first  day  of  July  in  the 
preceding  year.  Such  property,  so  received 
or  collectea,  may  be  appropriated  to  public  use 
on  due  appnusement  and  certificate  Uiereof ,  or 
may  be  rorwarded  for  sale  within  the  loyal 
States  as  the  public  interest  may  reouire;  and 
the  further  proTision  is  that  all  sales  of  the 
property  shall  be  at  auction  to  the  highest  bid- 
der, and  that  the  proceeds  thereof  shall  be  paid 
into  the  Treasury.    12  Stat,  at  L.,  820. 

Officers  or  privates  In  the  army,  and  officers, 
sailors  or  marines  in  the  navy,  are  required  by 
the  6th  seclion  of  the  Act  to  turn  over  to  an 
agent  appointed  under  that  Act,  all  property 
t&en  or  received  from  persons  in  such  insur- 
rectionary districts,  or  which  they  have  under 
their  control;  and  the  same  section  also  pro- 
vides that  the  agent  receiving  such  property 
shall  give  a  receipt  for  the  same  to  the  person 
from  whom  it  was  received.    12  Stat,  at  L. ,  821. 

Two  steamboats,  to  wit:  The  Laurel  Hill  and 
The  Iberville,  were  captured  by  our  military 
and  naval  forces  at  New  Orleans,  in  the  month 
of  May,  1862,  shortly  after  our  military  occu- 
pation of  the  city  became  complete.  Care- 
fully examincKl,the  proofs  show  that  The  Laurel 
Hill  was  captured  on  the  8th  of  May  of  that 
year,  in  Bayou  Jacquot,  a  small  bayou  con- 
nected with  Bayou  Plaquemines,  situated  in 
the  Parish^of  Iberville,  on  theMght  bank  of  the 
River  Mississippi,  one  hundred  miles  above  the 
City  of  New  Orleans,  and  at  that  time  within 
the  military  lines  of  the  Confederate  army. 
Our  mUitary  occupation  of  the  city  became 
complete  on  the  6th  of  May  of  that  year,  and 
the  proofs  show  The  Iberville  was  captured  on 
the  22d  of  the  same  month  while  lying  at  Green- 
ville, which  is  situated  on  the  left  bfmk  of  the 
river,  four  and  a  half  miles  above  the  city,  but 
below  Camp  Parapet,  and  was  at  that  time 
within  our  military  lines. 

Captured  under  the  circumstances  explained, 
the  two  steamboats  remained  in  the  custody  or 
subject  to  the  control  of  our  militair  authori- 
ties until  the  21st  day  of  December,  1865, when 
the  proper  officer  in  charge  of  the  same  turned 
the  captured  steamers  over  to  the  respondent, 
B.  F.  Flanders,  as  the  agent  of  the  Treasury 
Department  appointed  under  the  Ist  section  of 
the  before  mentioned  Act  of  Congress.  Pur- 
suant to  authority  conferred  hy  the  2d  sec- 
tion of  the  Act,  the  respondent,  Flanders,  em- 
ployed the  other  respondent  as  an  auctioneer 
to  sell  the  steamboats,  and  the  latter,  by  virtue 
of  his  employment,  advertised  the  same  for 
sale  at  public  auction. 

Based  on  these  facts  the  complainants  and 
appellants,  on  the  9th  of  Januaiy,  1866,  filed 
their  bill  of  complaint  in  the  Circuit  Court  of 
the  United  States,  and  alleged  that  they  were 
the  lawful  owners  of  the  respective  steamboats; 
that  the  respondents  had  no  risht,  interest  or 
claim  in  the  same,  and  that  a  sale  of  the  same 
as  proposed  would  be  a  violation  of  their  rights 
as  such  owners.  They  brought  the  suit  to  pre- 
vent the  sale  of  the  steamboats  as  proposed  in 
the  advertisement,  and  they  accordingly  prayed 
for  an  injunction  to  that  effect,  and  they  also 
prayed  for  a  writ  of  sequestration,  to  be  di- 
rected to  the  Marshal,  commanding  him  to  take 
the  steamboats  into  bis  possession  and  to  safely 
keep  the  same  until  Uie  further  order  of  the 
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court  Accompanying  the  bill  of  complainant 
was  an  affidavit  of  merits,  and  the  record  shows 
that  both  writs  were  granted  as  prayed,  the 
complainants  spying  bond  to  the  respondents  to 
pay  all  such  damages  as  should  be  adjudged 
against  them  if  the  processes  were  wrongly  ob- 
tsined. 

Service  having  been  made  the  respondent, 
Flanders,  appeared  and  filed  an  answer.  He 
alleged  that  the  steamers  were  captured  by  our 
military  and  naval  forces,  as  before  explained, 
and  that  he  held  the  same  as  special  sgent  of 
the  Treasury  Department.  Besides  pleading 
to  the  merits  as  aforesaid,  he  denied  tne  juris- 
diction of  the  court,  and  also  prayed  that  the 
injunction  might  be  dissolved  and  Uiat  the  bill 
of  complaint  might  be  dismissed.  Testimony 
was  taken  but  further  reference  to  it  is  un- 
necessary, as  all  the  facts  proved  which  are  ma- 
terial in  this  investigation  have  already  been 
stated.  None  of  the  other  proceedings  in  the 
suit  are  of  any  importance  m  the  present  state 
of  the  controversy,  except  the  final  decree, 
which  was  to  the  effect  as  follows:  (1)  That 
the  injunction  in  respect  to  the  steamer  Ibw- 
ville  be  made  perpetual,  and  that  the  steamer 
be  restored  to  the  complunants.  (2)  That  the 
orders  granting  the  writs  of  injunction  and  se- 
questration in  respect  to  the  steamer  Laurel 
Hill  be  set  aside,  with  costs,  and  that  the  steamer 
be  restored  to  the  respondent,  Flanders,  as  the 
special  agent  of  the  Treasury  Department. 

Probably  the  decision  in  the  matter  of  the 
steamer  Iberville  was  placed  upon  the  ground 
that  the  steamer  was  captured  within  our  mili- 
tary lines  subsequent  to  the  publication  of  the 
proclamation  issued  by  the  commanding  gen- 
eral at  the  headquarters  of  the  army,  announc- 
ing that  "all  the  rights  of  property,  of  what- 
ever kind,  will  be  held  inviolate,  subject  only 
to  the  laws  of  the  United  States.  The  Venice, 
2  Wall.,  276  r69  U.  S.,  XVII.,  867];  The  CVr- 
caseian,  2  Wall.,  150  [69  U.  S.,  XVIL,  79»]. 

Much  difficulty,  to  say  the  least,  would  have 
arisen  in  sustaining  that  part  of  the  decree  if 
the  respondents  hwl  appealed  to  this  court,  as 
the  presiding  justice  held  that  the  Circuit  Court 
had  no  jurisdiction  of  the  case,  but  inasmuch 
as  that  part  of  the  decree  was  in  favor  of  the 
appellants,-  and  the  respondents  did  not  appeal, 
the  error,  if  it  be  one,  cannot  be  corrected. 
Correction  of  the  error  is  not  sought  by  the 
appellants,  and  it  is  well  settled  law  that  no 
one  but  an  appellant  can  be  heard  in  an  appel- 
late court  for  the  reversal  of  a  decree  rendered 
inthesubordinatecourt.  MelhnoughY.TheMarif 
PML,  8  Dall,  198.  Appellees  may  be  heard  in 
support  of  the  decree,  but  not  for  reversal,  as  it 
is  the  privilege  of  both  parties  to  appeal  if  they 
see  fit  to  complywith  the  conditions  prescribed 


by  law.     The  Wm,  Bagaiey,  6  Wall.,  412  [72 
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2  Wall.,  196  [69  U.  S.,  XVIL.  841];  HarriMn 
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XVIII.,  5911;  Chittenden  v.  Breweter, 


V.  Ntton,  9  Pet..  484;  Strattan  v.  Jarvis,  8 
Pet,  4;  BucHnghcm  v.  McLean^  18  How.,  150; 
Ganter  v.  Amer,  Ine.  Co,,  8  Pet.,  818. 

Captured  as  the  steamer  Laurel  Hill  was, 
within  the  military  lines  of  Uie  Confederate 
army,  the  proclamation  of  our  conmianding 
genenU,  before  referred  to,  afforded  no  sup- 
port to  that  part  of  the  claim  of  the  complain- 
ants, but  the  presiding  justice  being  of  the 
opinion  that  the  Circuit  Court  had  nojurisdic- 
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tion  of  the  caae,  did  not  examine  the  merits  of 
the  controversy.  Both  parties,  as  appears  on 
the  face  of  the  pleadings,  are  citizens  of  the 
same  State,  and  upon  that  ground  this  court  is 
of  the  opinion  that  the  bill  of  complaint  was 
properly  dismissed  for  want  of  jurisdiction. 
1  Stat,  at  L.,  78;  SulUvan  y.  FulUm  8.  Boat 
Co.,  6  Wheat.,  450;  Piquign&t  v.  Pimn.  B.  B.. 
16  How..  104;  HatrUhaU  ▼.  Keary,  9  WaU., 
^560ir76U.  8.,  XIX.,  560]. 

where  the  Circuit  Court  is  without  jurisdic- 
tionjt  is  in  general  irrcfi^ular  to  make  any  order 
in  the  cause  except  to  oismiss  the  suit;  but  that 
rule  does  not  apply  to  the  action  of  the  court 
in  setting  aside  such  orders  as  had  been^  im- 
properly made  before  the  want  of  Jurisdiction 
was  discovered.  Prior  to  that  the  court,  on 
motion  of  the  complainants,  had  granted  an 
injunction  and  issuMl  a  writ  of  sequestration, 
on  which  latter  writ  the  Marshal  had  taken 
possession  of  the  steamer  and  held  it  subject  to 
the  order  of  the  court.  Evidently  those  writs 
were  improvidently  issued,  and  the  court  hav- 
ine  come  to  that  conclusion  set  them  aside  and 
ordered  the  steamer  restored  to  the  custody  in 
which  it  was  when  the  writ  of  sequestration 
"Was  served. 

Dwree  affirmed. 

Cited— 23  Wall.,  162:  98  U.  8.,  876,  877;  11  Bank. 
Reir.,  105. 


JOHN  MARTIN  bt  al.  ,  ClaimanU  of  the  Bark 

Mabia  Martin,  her  Boats,  etc.,  AppU., 

f>. 

THE  NORTHERN    TRANSPORTATION 

COMPANY  OP  OHIO  bt  al. 

(See  8.  C.  "I7i«  MarUi  Martin,'*  13  Wall..  81-47.) 

Only  party  o^peaUng  may  assign  error — negli- 
ffence  in  eoUunon. 

Wbere  each  party  appeal0,each  may  assigrn  error ; 
but  wbere  only  one  party  appeals,  the  other  la 
lK>und  by  the  decree  in  the  court  below.and  he  can- 
not assUrn  error  In  the  appellate  court. 

Where  the  decree  of  the  court  below,  in  a  case  of 
collision,  found  that  both  vessels  were  in  fault,  the 
one  not  appealing  to  this  court  cannot  deny  that 
she  was  in  fault. 

Errors  committed  by  one  of  two  vesaels^ipproach- 
ing  each  other  from  opposite  directions,  do  not  ex* 
cuae  the  other  from  adopting  every  proper  precau- 
tion required  by  the  special  circumstances  of  the 
-case  to  prevent  a  collision. 

[No.  75.] 
Argued  Jan.  16,  17,  18,  187 L    Decided  Feb.  6, 

1871. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  Wisconsin. 
The  libel  in  this  case  was  filed  in  the  District 
Court  of  the  United  States  for  the  District  of 
Wisconsin  by  the  appellees,  to  recover  damages 
for  a  collision. 

A  decree  having  been  entered  by  that  court 
•dismissing  the  libel,  the  libelants  took  an  ap- 
peal to  the  circuit  court,  which  reversed  the 

NoTs.— Ootttoion;  righU  oftUam  andsaUing  vee- 
9eU  with  reference  to  each  other ,  and  in  passing  and 
meeting.  See  note  to  St.  John  v.  Paine,  61 U.  S.  (10 
How.).  567. 

Rules  for  avoiding  ooUisUm;  steamer  meeting 
Meamer.  See  note  to  Williamson  v.  Barrett.  64  u. 
8.  (la  How.).  101. 

Measure  of  damages  in  case  of  eoUision.  See  note 
to  Smith  V.  Condry,  42  U.  S.  (1  How.),  88. 

.See  13  Wall. 


said  decree  and  apportioned  the  said  damages 
between  the  parties. 

Whereupon  the  claimants  of  The  Maria  Mar- 
tin took  an  appeal  to  this  court. 

The  case  is  fully  stated  by  the  court. 

Messrs.  Geor^  B.  Hibbard  and  If.  J. 
Bmmons,  for  appellants: 

That  the  bark  was  in  no  sense  liable  for 
the  acts  or  omissions  of  the  tug,  is  now  settled 
beyond  all  possible  question. 

The  Quiekstep,  9  Wall.,  665,  670,  671  (76  U. 
8.,  XIX.,  767-769);  8turgisY.  Boyer,  24  How., 
110,  122.  128  (65  U.  8.,  XVI..591,  694,  595); 
The  mtpress,  1  Blatchf.,  865;  The  James  Gray 
V.  The  John  Fisher,  21  How.,  184,  191-194  (62 
U.  8.,  XVI.,  106-110);  The  Hector,  4  Blatchf., 
199;^im;v.  Hemmingtoay,  14  Pick.,  1. 

Ko  fault  upon  the  part  of  the  tug  is  charged 
in  the  libel,  and  none  can  be  claims  here. 

MeKinlay  v.  Morrish,  21  How.,  848  (62  U. 
S.,  XVI.,  100). 

The  consequence  is,  as  a  matter  of  fact  (as  the 
propeller  claims  that  the  bark  did  not  sheer 
until  the  propeller  was  abreast  of  the  tug,  and 
when  both  propeller  and  bark  at  combined 
speed  had  only  the  length  of  the  tow-line — 
about  250  feet  to  run;  and  the  propeller  claims 
this  for  the  reason  that,  if  the  bank  had  sheered 
before,  the  propeller  should  sooner  have  run  off 
in  her  clear  half  mile  of  channel  toward  the 
Canada  shore)  that  it  is  an  impossibility  for  the 
bank  to  be  in  an  any  fault,  even  if  she  did  sheer 
when  either  the  tug  (for  whose  fault  the  bark 
was  not  liable)  or  the  propeller  had  really 
brought  bark  and  propeller  within  about  250  feet 
in  space,  and  say  thirteen  seconds  in  time,  of 
ea<9h  other;  for  the  combined  speed  of  the  ves- 
sels past  the  land  was  about  twelve  miles  an 
hour,  and  the  two  would  run  the  250  feet  in 
about  thirteen  seconds.  It  was  impossible  for 
the  bark  to  commit  any  other  fault  than  sheer, 
within  that  thirteen  seconds,  and  in  running  at 
most  125  feet;  for  down  to  that  time  she  had  fol- 
lowed the  tug,  and  .had  no  other  duty  to  per- 
form. 

In  the  opinion  of  the  circuit  court,  it  appears, 
or  is  found  and  decided : 

1.  The  the  propeller  did  not  change  her 
course  soon  enough,  and  that  she  ran  for  a  dis- 
tance of  over  a  mile  and  a  half,  entering  a 
crowded  river, where  the  greatest  watchfulness 
was  required,  directly  down  upon  the  tug  and 
bark,  without  change  of  course. 

2.  That  when  she  did  change,  although  she 
had  a  wide  and  unobstructed  channel  towards  the 
Canada  shore,  she  did  not  change  enough  in 
the  change  she  did  make;  and  that  if  she  had 
changed  even  a  point  further  there  would  have 
been  no  collision.  "Common  vigilance,"  says 
Judge  Davis,  ''required  that  when  they  changed 
the  course  of  the  propeller,  they  should  make  a 
more  decided  change." 

8.  That  to  run  even  within  100  feet  of  the 
tug,  when  she  could  so  easily  have  gone  further 
to  the  eastward,  was  a  fault  in  the  propeller. 

4.  That  to  enter  Detroit  River,  under  the  cir- 
cumstances, required  great  watchfulness  and 
care  on  the  part  of  the  propeller;  that  the  pro- 
peller enter^  the  river,  with  all  the  lights  then 
visible  before  her,  substantially  without  anj 
care  and  without  even  change  of  course,  until 
the  signal  was  heard  from  the  approaching  tug, 
and  ran  right  down  upon  the  tug  and  tow,  up- 
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on  a  course  on  which  the  propeller  had  been 
running  for  more  than  a  mile  and  a  half. 

5.  That  the  propeller  was  in  distinct  fault, 
for  the  reason  that  she  ran  into  the  river,  under 
all  the  circumstances,  at  her  usual  speed.  She 
should  have  materially  slackened  her  speed. 

In  The  Carroll,  8  Wall.. 802  (75 U.  8..  XIX., 
892),  the  case  was  sufficiently  like  this  to  de- 

Send  upon  the  same  principles.  In  the  opinion 
elivered  by  Mr.  Jtutiee  Davis,  the  following 
language  is  employed:  "As  the  steamer  did 
not  Keep  out  oi  the  way,  and  as  the  collision 
did  occur,  the  steamer  is  prima  faeie  liable,  and 
can  only  relieve  herself  by  showine  that  the  ac- 
cident was  inevitable,  or  caused  by  the  cul> 
pable  negligence  of  the  schooner.  *  •  * 
The  fact  that  the  vessels  did  collide,  explodes 
the  theory  that  there  was  no  risk  of  collision. 
*  *  *  The  possibility  of  it  is  all  that  is  re- 
quired to  charse  the  steamer,  unless  she  can 
establish  that  she  was  without  fault." 

"The  steamer  is,  therefore,  to  blame  for  suf- 
fering this  peril  to  occur;  for  if  it  be  conceded 
that  the  schooner  was  wrong  in  starboarding 
her  helm,  this  cannot  affect  her  right  to  recover, 
as  she  was  in  other  respects  without  fault,  be- 
cause the  steamer,  having.the  right  of  way,  put 
her  in  this  predicament  and  must  answer  for 
the  consequences." 

"If  there  was  a  fault  on  the  part  of  the 
schooner,  the  steamer  committed  a  far  greater, 
in  suffering  the  vessels  to  get  into  such  aanger- 
our  proximity."  There  n^s  but  to  add  to  this 
opinion,  citations  of  Bentley  v.  Coyne,  4  Wall., 
512  (71  U.  8.,  XVIIL,  459);  The  Fbirbanks,  9 
Wall..  420  (76  U.  8..  XIX.,  708);  TheNiehoU, 
7  Wall. ,  656,  666  (74  U.  8.,  XIX..  167.  16^. 

The  last  case  states  the  rule  and  holds  that, 
under  such  circumstances,  it  will  not  impair 
the  right  of  a  vessel  to  recover,  although  she 
was  bound  to  keep  her  course,  even  if  Sie  did 
change  it,  "For  the  reason  that  those  who  put 
the  vessel  in  that  peril,  are  chargeable  with  the 
error,  and  must  answer  for  the  consequences  it 
occasioned ;"  holding,  to  employ  the  language 
of  Mr  Justice  Clifford,  with  respect  to  an  2- 
luffed  change  of  course,  that  such  an  error,  com- 
mitted in  emergency  and  peril,  which  is  justly 
chareeable  to  the  other  vessel,  is  not  a  fault; 
and  mat  "mistakes  continued  in  such  moments 
of  peril  and  excitement, when  produced  by  the 
mismanagement  of  those  m  charge  of  the  other 
vessel,  are  not  of  a  character  to  relieve"  the 
vessel  bringing  about  such  peril  and  excite- 
ment, from  fuQ  responsibility. 

8ee,  also,  The  Oenssee  Chitf,  12  How..  448; 
Ths  City  of  Paris,  9  Wall.,  684,  688  (76  U.  8., 
XIX.,  751,753);  The  ScranUm,  5  Blatchf.,400: 
The  Western  Metropolis,  6  Blatchf..  210. 

Without  considering  too  much  in  detail  the 
case  as  placed  by  the  findings  in  the  circuit 
court,  it  is  most  respectfully  claimed  that,  by 
absolute  decision  made  in  this  court,  in  repeated 
cases,  since  that  opinion  was  pronounced,  it  is 
settled,  aside  from  the  rule  and  precise  point 
last  above  referred  to,  that  this  decree  should  be 
reversed.  And  these  cases  arose  under  circum- 
stances which  settle  the  very  principles  whi^ 
govern  this  case. 

8ee,  especially,  besides  the  cases  last  above 
cited.  The  Alleghany,  9  Wall.,  522  (76  U.  8., 
XIX.,  781);  ns  Corsiea,  9  Wall.,  630  (76  U. 
8.,  XIX.,)  804;  The  City  of  Paris,  9  Wall.,  684 
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(76  U.  8.,  XIX..  751);  The  S^fracuse,  9  Wall.„ 
678  (76  U.  8.,  XIX.,  788). 

The  propeller,  upon  her  most  unqualified 
evidence,  ran  down  from  about  two  miles  off, 
straight  on  to  the  tug  and  bark,  until  she  waa 
withm  less  than  a  quarter  of  a  mile. 

After  such  a  fault  as  this  alone,  it  is  impos- 
sible for  her  to  charge  any  fault  upon  the  bark. 

The  probabilities  are  against  the  supposition 
that  the  bark  sheered.  "That  she  voluntarily 
and  unnecessarily  sheered,"  says  Mr,  JusHee 
Swayne,  speaking  of  a  similar  case  in  The  Oty 
of  Paris  (supra)  "and  put  herself  in  the  way  of 
the  steamer  as  chargeo,  is  most  improbable." 

Upon  the  tug.  upon  the  monitor  and  upon 
the"  bark,  the  order  "hard  a-port"  was  heard 
again  and  again.  It  is  most  improbable  that 
the  very  competent  wheel  man  of  the  bark, 
even  in  the  exisencies  of  that  moment,  should 
have  disobeyecT that  order,  and  put  the  wheel 
a-starboard,  and  he  most  positively  swears  that 
he  did  not,  as  the  others  of  the  crew  swear  he 
did  not,  for  they  swear  they  saw  him  put  the 
wheel  a- port. 

But  the  evidence  on  the  part  of  the  propeller 
shows  conclusively  that  the  bark  could  not  have 
sheered.  That  evidence  shows  that  the  propel- 
ler passed  very  close  to  the  bark,  much  nearer 
than  one  hundred  feet  off. 

If  the  propeller  passed  so  near,  the  bark 
could  not  have  sheered  to  anyicxtent  Had  she 
done  so,  she  would  have  thrown  herself  acrosa 
the  bows  of  the  propeller. 

It  was  physioftllv  impossible  that  the  bark 
should  have  sheered,  and  the  collision  happen 
as  it  did.  * 

Messrs.  R.  P.  Spalding  and  Dickman,  for 
appellees: 

There  can  be  no  room  for  doubt  that  the 
bark,  for  some  cause,  took  a  wild  sheer  to  the 
eastward  and  out  of  the  line  of  her  course  after 
the  tug,  at  about  the  instant  of  time  when 
the  propeller  passed  the  tug.  If  so,she  brought 
about  the  collision  and  was  emphatically  in 
fault. 

The  bark  was  in  fault  in  this:  that  she  had 
not  a  special  lookout  stationed  forward, to  keep^ 
watch  for  vessels  and  to  give  timely  notice  of 
their  approach. 

In  Sprout  V.  Hemrningieay,  14  Pick.,  1,  Mr. 
Chief  Justice  8haw  says:  "On  board  the  ship 
towed  astern  by  means  of  a  cable,  something 
may  and  ought  to  be  done  by  the  master  ana 
crew,  in  steering,  keeping  watch,  observing 
and  obeying  orders  and  signs;  and  if  there  be 
any  want  of  care  and  skill  in  the  performance 
of  these  duties,  and  damage  ensue,  the  damage 
is  attributable  to  the  master  and  crew  of  the 
towed  ship,  and  they  and  their  owners  must 
sustain  it." 

8ee,  also,  T?te Express,  Olcott,  258;  ^.  C,  1 
Blatchf.,  869. 

Mr.  Justice  Clifford  delivered  the  opinion 
of  the  court: 

Appeals  under  the  additional  Act  "  to  amend 
the  judicial  system"  are  subject  to  the  same 
rules,  reflations  and  restrictions  as  are  pre* 
scribed  m  case  of  writs  of  error.  2  Stat,  at 
L.,  244.  Both  parties  in  a  civil  action  may  sue 
out  a  writ  of  error,  to  a  final  judgment,  but 
where  one  party  only  exercises  the  right  the 
other  cannot  assign  error  in  the  appellate  court; 
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and  the  same  right  to  remove  the  cause  from 
the  subordinate  to  the  appellate  court  for  re- 
examination is  secured  to  both  parties  by  the 
Act  of  Congress  allowing  appeals,  instead  of 
writs  of  error,  in  cases  of  equity  or  of  admiralty 
and  maritime  jurisdiction,  or  of  pri^  or  no 
prise,  as  proTioed  in  the  2d  section  of  the  A.ct 
allowing  such  appeals.  1  Stat,  at  L.,  84;  2  Stat,  at 
L.,244.  Subject  to  the  same  rules  and  regulations 
as  in  case  of  writs  of  error,  both  parties  may 
appeal,  in  an  equity,  admiralty  or  prize  suit, 
from  the  final  decree  of  the  subordinate  court, 
but  the  appeal,  when  entered  in  the  appellate 
court,  is  idso  subject  to  the  same  restrictions  as 
are  prescribed  in  case  of  writs  of  error. 
Where  each  party  appeals,  each  may  assisn 
error;  but  where  only  one  party  appeals,  the 
other  is  bound  by  the  decree  in  the  court  be- 
low, and  he  cannot  assign  error  in  the  appel- 
late court,  nor  can  he  be  neard  if  the  procMd- 
logs  in  the  appeal  are  correct,  except  in  sup- 
port of  the  decree  from  which  the  appeal  of 
the  other  party  is  taken.  The  William  BagcU&y, 
5  Wall., 412 [72  U.S.,  XVIII.,  591];  The  Quick- 
Hep,  9  Wall.,  665  [76  U.  S.,  XIX.,  767];  Bush 
▼.  The  Alofuo,  2  Cliff.,  550.  Apply  that  rule 
to  the  present  case  and  it  is  clear  that  the  ap- 
pellees cannot  be  heard  in  opposition  to  the  de- 
cree of  the  circuit  court,  as  they  did  not  appeal 
from  that  decree. 

They  were  owners  and  freighters  of  the 
steam  oropeller  Cleveland,  and  they  filed  the 
libel  in  the  district  court  in  a  cause  of  collis- 
ion, civil  and  maritime,  against  the  bark  Maria 
Martin,  to  recover  damages  for  the  loss  of  the 
steamer  and  her  cargo  on  the  22d  of  June, 
1867,  occasioned  by  a  collision  between  the 
bark  and  the  steamer,  near  the  mouth  of  the 
Detroit  River,  whereby  the  steamer,  with  all 
her  cargo  on  board,  consisting  of  sugar  and 
other  nkerchandise  of  great  value,  was  sunk  in 
five  fathoms  of  water  and  became  a  total  loss. 

Four  days  before  the  disaster  the  steamer 
started  from  Ogdensburg,  in  the  State  of  New 
York,  and  she  was  bound  on  a  voyage  from 
that  port  to  the  Port  of  Chicago,  in  the  State 
of  Ulinois,  laden  as  aforesaid,  and  having  fifty 
persons  on  board  as  passengers.  None  of  these 
facta  are  denied  by  the  claimants,  but  the  libel- 
ants also  allege  that  the  collision  was  occasioned 
without  any  fault  on  the  part  of  the  steamer. 
and  by  the  negligence,  inattention  and  want 
of  proper  care  and  skill  on  the  part  of  those  in 
charge  of  the  bark,  which  is  expressly  denied 
in  the  answer. 

Heavily  laden  with  a  car^o  of  grain,  the  bark 
waa  proceeding  down  the  nver,  and  was  bound 
on  a  voyage  from  Chicago  to  Buffalo,  in  the 
State  of  New  York,  both  the  colliding  vessels 
being  duly  enrolled  and  licensed  for  the  coast- 
ing trade  on  those  waters.  Propelled  by  her 
own  motive  power  the  steamer  had  complete 
and  effective  command  of  her  own  movements. 
On  the  other  hand,  the  principal  motive  power 
of  the  bark  was  the  engine  of  the  tug,  with 
which  she  was  connected  by  means  of  a  haws- 
er paid  out  from  the  forward  part  of  the  ves 
eel,  three  hundred  feet  or  more  in  length,  and 
made  fast  to  the  samson  post  of  the  tug,  being 
what  is  called  in  such  navigation  a  stern  line, 
as  the  design  was  that  the  vessel  without  mo- 
tive power  should  follow  the  tug  which  had 
her  in  tow,  but  the  bark  on  this  occasion  had 
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unfurled,  or  "  pretty  well  made,"  her  mainsail, 
and  her  mainstaysail,  as  she  had  nearly  reached 
the  place  in  the  river  where  vessels  in  tow  usu- 
ally cast  off  from  the  tug,  and  her  master  and 
other  officers  were  in  charge  of  her  deck. 

Prior  to  rounding  Bar  Point,  on  the  Canada 
shore,  the  course  of  the  steamer  had  been  west 
by  north,  but  shortly  after  passing  that  point 
she  changed  her  course  to  north  by  east,  and 
headed  for  Bois  Blanc  light,  as  alleged  by  the 
libelants.  In  coming  round,  or  Immediately 
after  she  was  put  upon  her  new  course,  she 
made  the  lights  of  the  tue  and  tow  descend- 
ing the  river  towards  the  Take,  heading  south - 
southwest,  at  the  distance,  as  suppled,  of 
two  miles,  and  not  far  from  two  o'clock  in  the 
morning. 

Attempt  is  made  in  argument  to  show  that 
the  lookout  of  the  steamer  was  incompetent, 
but  the  oblection  is  without  any  legal  impor- 
tance, as  the  liffhts  of  the  tug  and  tow  were 
seasonablv  seen  by  all  those  in  charge  of  the 
deck  of  the  steamer.  They  first  made  the  red 
signal  light  of  the  tug  and  of  the  tow  half  a 
point  over  their  starboard  bow,  and  the  evi- 
dence shows  that  the  tug  bavins  the  bark  in 
tow  made  the  green  signiu  light  of  the  steamer 
one  fourth  of  a  point  over  her  port  bow. 

Mutual  fault  is  charged ;  that  is,  each  charges 
the  other  with  fault,  and  it  is  quite  evident 
that  one  or  both  must  be  guilty  or  the  charge, 
as  neither  imputes  any  fault  to  the  tug,  and  the 
evidence  fully  satisfies  the  court  that  it  was 
good  weather,  a  bright  starlight  night,  a  mod- 
erate wind,  and  smooth  water. 

Where  negligence  or  fault  is  shown  to  have 
been  committed  by  either  party,  the  rule  that 
the  loss  must  rest  where  it  fell,  as  in  case  of  in- 
evitable accident,  can  have  no  application,  for 
if  the  fault  was  one  committed  by  the  claim- 
ant's vessel  alone,  then  the  libelant  is  entitled  to 
recover;  or  if  by  the  libelant's  vessel  alone,  then 
the  libel  must  be  dismissed ;  or  if  both  vessels 
were  in  fault,  then  the  settled  rule  of  law  is 
that  the  danu^ges  must  be  apportioned  between 
the  offending  vessels.  The  Morning  lAghi,  2 
Wall.,  557  [69  U.  S..  XVII.,  868];  Union 
SteamMp  Go,  v.  N.  Y.  dh  Fa.  3.  8.  Co.,  24 
How..  318  [65  U.  S..  XVI..  701];  The  Catha- 
rine V.  Dickinsan,  17  How..  170  [58  U.  S., 
XV.,  233]. 

Doubtless  the  district  Judge  applied  the  sec- 
ond rule,  as  he  entered  a  decree  aismissing  the 
libel,  but  the  circuit  court  came  to  the  conclu- 
sion from  the  evidence  that  both  of  the  colliding 
vessels  were  in  fault,  and  reversed  the  decree  of 
the  district  court,  and  entered  a  decree  that 
each  should  pay  a  moiety  of  the  damages  and 
their  own  costs,  and  from  that  decree  the  claim- 
ants of  the  bark  appealed  to  this  court,  but  the 
libelants  did  not  appeal,  and  of  course  they  can- 
not assign  error  nor  can  they  be  heard  in  opposi- 
tion to  the  last  named  decree.  On  the  contrary, 
the  decree  \b  conclusive  as  against  the  libelants, 
that  the  steamer  was  in  fault,  and  the  only  ques- 
tion presented  by  the  appeal  of  the  claimants  is 
whether  the  circuit  court  erred  in  determining 
that  the  bark  also  was  in  fault,  for  if  she  was, 
then  the  decree  of  the  circuit  court  must  be 
affirmed,  but  if  she  was  not,  then  the  decree  of 
the  circuit  court  must  be  reversed,  and  the 
cause  remanded,  with  directions  to  enter  a  de- 
cree affirming  the  decree  of  the  district  court. 
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Vessels  engaged  in  commerce  are  held  liable 
for  damage  occasioned  by  collision  on  account 
of  the  complicity,  direct  or  indirect,  of  their 
owners,  or  the  negligence,  want  of  care  or  skill 
on  the  part  of  those  employed  in  their  naviga- 
tion. Owners  appoint  the  master  and  employ 
the  crew,  and  conseqaently,  are  held  responsi- 
ble for  their  conduct  in  the  management'  of  the 
vessel. 

Allusion  was  frequently  made  in  the  course 
of  the  argument  to  the  fact  that  the  bark  was 
in  charge  of  a  tug,  which  renders  it  necessary 
to  make  one  or  two  remarks  upon  that  subject 
before  proceeding  to  examine  the  real  question 
presented  for  decision. 

Whenever  the  tug  is  under  the  charge  of  her 
own  master  and  crew,  and  in  the  usual  and  or- 
dinary course  of  her  employment  undertakes  to 
transport  another  vessel,  which  for  the  time 
being  has  neither  her  master  nor  crew  on  board, 
from  one  point  to  another,  over  waters  where 
such  accessory  motive  power  is  necessarv,  or 
usually  employed,  she  is  legally  responsible  for 
the  navigation  of  both  vessels.  Cases  arise,  un- 
doubtedly, where  both  the  tug  and  the  tow  are 
Jointly  liable  for  the  consequences  of  a  collision, 
as  when  those  in  charge  of  the  respective  vessels 
jointly  participate  in  their  control  and  manage- 
ment, and  the' master  and  crew  of  each  vessel 
are  either  deficient  in  skill,  omit  to  take  due 
oare.  or  are  guiltv  of  negligence  in  their  navi- 
gation. Where  the  officers  and  crew  of  the  tow, 
■as  well  as  the  officers  and  crew  of  the  tug,  par- 
ticipate in  the  navigation  of  the  vessels,  and  a 
oollision  with  anouier  vessel  ensues,  the  tug 
alone,  or  the  tow  alone,  or  both  jointly,  may  be 
liable  for  the  consequences  according  to  the  cir- 
oumstances,  as  the  one  or  the  other,  or  both 
jointiv,  were  either  deficient  in  skill  or  were 
culpablv  inattentive  or  negligent  intheperform- 
ance  of  their  duties.  8iurgi$  v.  Ayer,  24 
How.,  121  [65  U.  8.,  XVI ,  694];  ^}roul  v. 
Hemmingway,  14  Pick. ,  5.  Much  examination 
of  that  subject,  however,  is  unnecessarv  in  Uiis 
case,  as  neither  party  imputes  any  fault  to  the 
tug,  and  it  is  clear  from  the  evidence  that  the 
imputation,  if  made,  could  not  be  sustained,  as 
it  fully  appears  that  she  seasonably  ported  her 
helm  and  allowed  the  steamer  to  pass  her  in 
jsafetv. 

All  three  of  the  vessels — ^that  is,  the  tug,  the 
tow  and  the  steamer — had  their  signal  lights 
properly  displayed,  and  the  respective  lights 
were  burning  brightly  and  were  easily  distin- 
guishable. Suggestion  isjmade  that  the  lookout  of 
the  steamer  was  incompetent,  but  the  suggestion 
is  entitled  to  no  weight,  even  if  it  m  well 
founded  in  fact,  as  the  proof  is  entirely  satis 
factory  that  the  two  colliding  vessels  were  seen 
by  each  other  in  season  to  have  taken  every 
precaution  to  avoid  a  collision.  They  were 
approaching  each  other  from  nearly  oppo- 
•site  directions,  which  clearly  rendered  it  proper, 
■as  between  the  tug  and  the  steamer,  that  each 
should  port  their  helms  and  pass  to  the  right. 
Seasonable  attention  to  that  rule  would  cer- 
tainly have  prevented  a  collision  if  the  tow  had 
followed  the  movement  of  the  tug,  as  she  was 
bound  to  do,  without  unnecessary  delay. 

Although  the  bark  was  larger  Aan  the 
-steamer,  yet  her  headway  was  about  the  same 
as  thai  of  the  steamer,  as  she  was  somewhat 
aided  by  the  current  in  addition  to  the  motive 
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power  of  the  tug.  Larger  in  size  and  of  greater 
length  than  the  steamer,  she  probably  would  not 
obey  her  helm  quite  as  quick  as  the  tug  or  the 
steamer,  but  the  evidence  in  the  case  fails  to 
satisfy  the  court  that  the  difference  in  that  re- 
spect contributed  in  any  degree  to  the  collision. 

Probably  those  in  charge  of  the  steamer  hesi- 
tated for  a  time  as  to  which  side  of  the  tug  they 
would  pass,  as  they  proceeded  on  their  course, 
heading  nearly  stem  on,  until  the  tug  and 
steamer  approached  within  half  a  mile  or  less 
of  each  other,  when  the  tug  sounded  one  whistle 
and  in  half  a  minute  repeated  the  same,  as  a 
signal  that  she  wished  the  steamer  to  pass  on 
her  port  side.  To  that  signal  the  steamer  re- 
sponded, giving  one  whistle  to  signify  her  assent 
to  that  request,  and  immediately  ported  her 
helm,  and  the  tug  at  the  same  time  ported  her 
own  helm,  turning  the  vessel  hatf  a  point  to 
starboard,  and  became  steady  on  her  course,  the 
tug  and  steamer  passing  each  other  port  to  port, 
leaving  a  berth  between  the  vessels  of  about  one 
hundred  feet,  as  appears  by  the  weight  of  the 
testimony. 

Undisputed  proof  is  exhibited  that  the  steamer 
ported  her  helm,  and  that  she  turned  to  the 
right  half  a  point  and  then  steadied  and  con- 
tinued her  course,  and  it  is  quite  clear  that 
there  would  have  been  no  collision  if  the  bark 
had  ported  her  helm  and  followed  thetuf,  and 
it  is  highly  probable  that  the  disaster  would  not 
have  happened  if  she  had  kept  her  course  with- 
out changing  her  helm;  but  she  neither  ported 
her  helm  nor  kept  her  course,  as  is  fully  shown 
b^  the  evidence.  Instead  of  turning  to  the 
nght,  as  she  should  have  done,  she  starboarded 
her  helm  when  the  steamer  was  alongside  the 
tug  and  sheered  to  port,  shutting  out  from  the 
steamer  the  view  of  her  red  light  and  showing 
only  her  green  light,  and  continued  on  that 
course  till  she  struck  the  steamer.  Orders  were 

given  by  those  in  charge  of  the  steamer  to  put 
er  helm  hard  a  port,  but  it  was  too  late,  and  the 
collision  took  place. 

Many  theories  have  been  advanced  by  the 
claimants  as  showing  that  the  bark  did  not 
sheer,  but  it  is  not  possible  to  adopt  any  one  of 
them  without  rejecting  conceded  facts  or  facts 
fully  proved,  or  without  coming  to  the  conclu- 
sion that  the  two  vessels  did  not  collide,  which 
would  be  in  direct  conflict  both  with  the  libel 
and  answer  and  the  testimony  of  every  witness 
in  the  case  who  was  present  when  the  steamer 
sunk  in  the  river. 

Ingenious  efforts  are  also  made  in  argument 
to  show  that  the  berth  between  the  steamer  and 
the  tug  when  they  passed  each  other  was  not  so 
great  as  that  represented  by  the  libelants.  Sup- 
pose that  theory  be  admittra,  still  it  cannot  ben- 
efit the  claimants,  so  long  as  it  is  conceded 
that  the  distance  between  them  at  the  time  was 
sufficient  to  enable  them  to  pass  in  safety,  and 
that  the  steamer,  while  they  were  abreaat, 
ported  her  helm  and  turned  to  the  right,  which 
IS  as  satisfactorily  proved  as  it  is  that  the 
steamer  and  tug  passed  each  other  in  safety. 

Proved  as  these  facts  are  beyond  doubt,  it  is 
vain  to  suppose  that  any  theory  can  be  adopted 
by  the  court  which  will  make  it  necessary  for 
Uie  court  to  shut  their  eyes  to  the  evidenoe  by 
which  those  facts  are  established.  Suffice  it  to 
say.  the  collision  did  occur,  and  the  court  is 
satisfied  that  the  wheel  man  of  the  bark  mis- 
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understood  the  order  to  port  and  supposed  it 
was  an  order  to  starboard  preparatory  to  cast- 
ing off  from  the  tn^.  He  knew  that  the  bark, 
while  she  continued  in  tow,  ought  to  follow  the 
tug.  but  they  had  reached  the  place  where  ves- 
sels in  tow  usually  cast  off  from  the  tug,  and 
the  master  was  engaged  in  adjusting  the  towage 
account,  and  all  on  deck  were  looking  for  the 
order  to  cast  off,  and  under  those  circumstances 
it  is  less  strange  than  it  otherwise  might  have 
been  that  the  wheel  man  should  have  made  such 
a  mistake.  Undoubtedly,  it  was  a  great  mis- 
take, but  it  has  been  fuUv  proved,  and  it  is 
clear  that  the  collision  would  not  have  occurred 
if  it  had  not  been  made. 

Whether  the  steamer  was  or  was  not  also  in 
fault  is  not  a  question  in  this  case,  as  that  ques- 
tion was  conclusively  settled  in  the  circuit 
court,  but  it  may  not  be  improper  to  remark 
that  if  she  was  so  it  was  beciEinse  she  did  not 
put  her  helm  hard  a-port  before  she  passed  the 
Cog.  and  the  moment  those  in  charge  of  her 
navigation  noticed  that  the  bark  had  shut  in  her 
red  light  and  began  to  display  her  green  light, 
showing  that  she  had  starboarded  her  helm  and 
was  turning  to  the  left. 

Errors  committed  by  one  of  two  vessels  ap- 
proaching each  other  from  opposite  directions 
do  not  excuse  the  other  from  adopting  every 
proper  precaution  required  by  the  special  cir- 
cumstances of  the  case  to  prevent  a  collision, 
Bs  the  Act  of  Congress  provides  that  in  obejring 
and  construing  the  prescribed  rules  of  naviga- 
tion due,  regard  must  be  had  to  the  special  cir- 
cumstances rendering  a  departure  from  them 
necessary  in  order  to  avoid  immediate  danger. 
13  Stat,  at  L.,  01. 

Viewed  in  the  light  of  that  exceptional  rule, 
the  better  opinion,  perhaps,  is,  that  the  entire 
diecree  of  the  circuit  court  was  correct. 

Decree  affirmed. 

Airg—Z  Bias.,  44:  91  U.  8.,  214. 

Cited— 13  Wall.,  741 ;  02  U.  8..  438 :  97  IT.  8.,  328 ;  2 
Hughes,  24,  144;  3  Wood,  609;  16  BUtchf.,  86;  2 
Fllpp.,  294 ;  5  Biss.,  807. 


JONATHAN  STURGES  bt  al.,  IHffe,   in 

Err., 

V. 

JOHN  H.  DRAPER  and  HENRY  DRAPER, 
Exr.,  etc.,  of  Stmbon  Draper,  Deceased, 
late  Collector  of  the  Port  of  New  York. 

(See  8.  C,  "  Sturge»  v.  The  CoUector**  12  Wall.,  Ifr^) 

DuHee  on  importe-^eonetriieUon  of  Act. 

The  Act  of  the  14th  of  July,  1862,  levied  on  all 
goods,  wares  and  merohandfse  of  the  growth  or 

« reduce  of  countries  beyond  the  Cape  of  GMx>d 
Eope,  a  duty  of  ten  per  cent,  ad  valorem  In  addition 
to  the  duties  Imposed  on  any  such  articles  when 
Imported  directly  from  the  place  or  places  of  their 
growth  or  production,  leaving  all  other  articles 
embraced  In  the  first  clause  or  the  body  of  the  seo- 
tion  subject  to  the  new  duty  therein  prescribed. 

(No.  800]. 
Argued  Jan.  16, 1871.     Decided  Feb.  20,  1871. 

F  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  New 
York. 

The  history  and  facts  of  the   case  are  fully 
stated  by  the  court. 

8eel2  WaUi. 


Meeare.  Andreto  B.  Oulver  and  Geo.  T.  Car^ 
tifl,  for  plaintiffs  in  error: 

The  ten  per  cent,  provided  to  be  collected 
and  paid,  is  to  be  in  addition  to  the  duties  im- 
posed, etc.,  etc.,  and  the  Act  assumes  that  there 
are  some  duties  imposed,  to  which  the  ten  per 
cent,  shall  be  in  addition;  a  condition  precedent, 
to  give  the  statute  any  life  or  operation  what- 
ever, is,  that  there  are  some  duties  imposed  to 
which  the  ten  per  cent,  shall  be  in  addition. 

There  bein^  no  dutv  imposed  by  law  upon 
the  article  of  mdi^,  the  ten  per  cent,  discrimi- 
nating duty  provided  by  the  Act  of  1866,  can- 
not be  applied :  as,  by  the  express  langusf  e  of 
the  statute,  the  ten  per  cent,  to  be  collected  and 
paid  is  to  be  in  addition  to  the  duties  imposed. 

Should  it  be  said,  that  if  Congress  intended  . 
to  exempt  indigo  from  the  ten  per  cent,  addi- 
tional duty  imposed  by  the  Acts  of  1864  and 
1865  ;why  not  have  enumerated  it  when  specially 
exempting  raw  cotton  and  raw  silk  in  those 
Acts?  the  answer  is,  that  at  the  time  of  the 
passage  of  the  Acts  of  1864  and  1865,  raw  co^ 
ton  and  the  raw  silk  which  is  specially  exempted 
in  those  Acts,  were  liable  to  a  duty. 

Congress,  wishing  to  exempt  the  two  articles 
of  merchandise,  viz. :  "  raw  silk  not  more  ad- 
vanced in  manufacture  than  singles,  tram, 
thrown  or  organzine"  and  '*  raw  cotton"  from 
the  additional  duty  of  ten  per  cent,  .found  it 
necessary  to  specially  exempt  them  by  name, 
as  they  were  liable  to  a  duty  at  the  time  ol  the 
passage  of  the  Acts  imposing  the  additional 
duty  of  ten  per  cent.  Had  either  or  both  of 
these  articles  been  free  of  duty,  such  special 
exemption  would  not  have  been  necessary. 

To  foster  commerce,  no  less  than  to  obtain 
revenue  and  encourage,  incidentally,  manufact- 
ures, is  plainly  the  policy  of  our  tariff  laws. 

By  an  examination  of  the  tariff  Acts  in  force, 
it  will  be  seen  that  the  only  articles  of  mer- 
chandise, the  growth  and  production  of  coun- 
tries east  of  the  Cape  of  Good  Hope,  which  are 
admitted  to  entry  in  the  United  States  free  of 
duty  (except  raw  silk  not  bein^  double,  twisted 
or  advanced  in  manufacture  m  any  way)  are 
crude  articles  used  for  tanning  or  dyeing? 

Those  articles  are  indigo,  tunRric,  red  San- 
ders-wood  and  sapan-wood.  None  of  these  ar- 
ticles are  or  can  be  produced  in  the  United 
States,  with  the  exception  of  indigo,  which,  be- 
fore the  late  rebellion,  was  prcrauced  in  the 
State  of  South  Carolina,  but  only  in  very  limited 
quantities  and  durine  and  since  the  war,  it  is 
believed  that  the  production  of  the  article  in 
that  State  has  entirely  ceased.  The  articles 
enumerated,  not  only  beiDg  absolutely  reauired 
by  manufacturing  establishments  in  the  United 
States,  who  are  obliged  to  compete  with  manu- 
factories of  other  countries,  and  it  being  im- 
rible  to  produce  them  or  a  substitute  there- 
in the  United  States,  it  is  submitted  that 
it  was  not  only  the  policy  but  the  design  of 
Congress,  in  the  interest  of  commerce,  to  exempt 
those  articles  from  the  payment  of  any  custom 
duties. 

As  Congress  wishes  to  foster  an  honest  and 
honorable  commerce  by  its  laws,  no  less  than  to 
obtain  revenue,  it  is  neither  the  true  policy  nor 
the  right  of  departments  nor  of  the  courts  nor 
is  it  presumed  to  be  their  desire,  to  thwart  the 
views  of  Congress  or  embarrass  mercantile 
business  when  not  attended  by  equivocation 
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imd  fraud,  or  to  throw  doubts  or  difficulties 
over  the  liberal  course  proper  to  be  pursued 
generally  towards  the  community  in  any  branch 
of  trade. 

MarrioU  v.  Brune,  9  How.,  688. 

In  case  of  doubt  (and  it  must  be  admitted 
that,  in  the  most  favorable  view  that  can  be 
taken,  it  is  a  question  of  great  doubt  whether 
the  duties  charged  and  exacted  in  this  case  are 
legally  collectible)  between  the  authority  and 
the  individual,  the  benefit  of  the  doubt,  all 
other  reasons  being  equal,  ought  to  be  given 
to  the  individual  and  not  to  the  authoritv. 

Lieber,  17;  Rule  of  Con.  of  Stat;  Bedgw. 
Stat.  Law.,  289. 

"If  he  who  could  and  ouffht  to  have  ex- 
plained himself  clearly  and  fully,  has  not  done 
It,  it  is  the  worse  for  him."  This  is  a  maxim 
of  the  Roman  law. 

Vattel's  Rule  of  Con.  and  Stat. ;  Sedgw.  Stat. 
L.,  266. 

".Statutes  levying  duties  on  citizens  or  sub- 
jects, are  to  be  construed  most  strongly  against 
the  government  and  in  favor  of  the  citizen  or 
subject,  and  their  provisions  are  not  to  be  ex- 
tended, by  implication,  beyond  the  clear  import 
of  the  language  used. 

U.  8,  V.  Wigglmoorth,  2  Story,  869;  CT.  8.  v. 
Morse,  8  Story,  87. 

"  Laws  imposing  duties  are  never  construed 
beyond  the  natural  import  of  the  language 
usra,  and  duties  are  never  imposed  upon  the 
citizens  upon  doubtful  interpretations:  for 
every  duty  imposes  a  burden  upon  the  public 
at  large  and  is  construed  strictly,  and  must  be 
made  out  in  a  clear  and  determinate  manner 
from  the  language  of  the  statute." 

Adams  v.  JBanoroJt,  8  Sumn.,  887;  Bowers  v. 
Bamey,  5  Blatohf.,  202. 

"  The  reason  of  the  law  or  of  the  Treaty, 
that  is  to  ffay,  of  the  motive  which  led  to  the 
making  of  it,  is  the  most  certain  clue  to  lead  us 
to  the  discovery  of  its  true  meaning." 

Vattel's  Rule  of  Con.  of  Stat. ;  Sedgw.  Stat. 
Laws,  272. 

'  *  When  a  statute  is  revised,  some  parts  being 
omitted,  the  parts  omitted  are  to  be  considered 
as  annulled. 'Vi 

Fingreey.  8neU,  42  Me.,  58. 

"A  statute  revising  the  whole  subject-matter 
of  a  former  stetute,  and  evidently  intended  as 
a  substitute  for  it,  will  operate  as  a  repeal  of 
the  former  statute,  although  it  contains  no  ex- 
press words  to  that  effect. 

Farry.  BrackeU,  80  Vt.,  844. 

If  a  subsequent  statute  professes  or  mani- 
festly intends  to  regulate  the  whole  subject  to 
which  it  relates,  it  repeals  all  former  statutes, 
so  far  as  it  differs  from  them. 

Oarham  v.  Luekettt  6  B.  Hon.,  146;  Daviess 
V.  Fairbaim,  8  How.,  686;  Plank  Boad  Oo.  v. 
AUen,  16  Barb.,  15;  Canal  v.  Chicago,  lA.  111., 
884. 

"  While  it  is  the  duty  of  the  courts,  in  con- 
struing statutes,  to  give  effect  to  the  intent  of 
the  law  makine  power,  and  to  seek  for  that  in- 
tent in  every  legitimate  way;  yet,  it  is  to  be 
sought,  first  of  ail,  in  the  words  and  language 
employed,  and  if  the  words  are  free  from  am- 
biguity and  express  clearly  the  sense  of  the 
framers,  there  is  no  occasion  to  resort  to  other 
means  of  interpretation." 

The  natural  and  obvious  meaning  should  be 
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taken  without  resorting  to  subtle  and  forced 
construction. 

Lieber,  \j&g.  and  Pol.  Herm.,87;  2  Ruth  Inst, 
ch.  7,  sec.  2;  Story,  Const.,  sec.  292;  4  Hill, 
828;  20  Wend.,  661;  Court  of  Appeals,  1(554; 
Mcausky  V.  OromufeU,  11  N.  Y..  598. 

Revenue  and  duty  Acts  are  to  be  construed 
according  to  the  true  import  and  meaning  of 
their  terms,  and  when  the  legislative  intention 
is  ascertained,  that,  and  that  only,  is  to  be  our 
guide  in  interpreting  them. 

U.  8.  V.  Breed,  1  Sumn.,  160. 

Messrs.  Amos  T.  Akemuuif  AUyOtn., 
and  a  H.  HiU,  Asst.  AUyOen.,  B.  H.  Bris- 
tow»  8oiieitor'Oen,,  for  defendante  in  error: 

By  section  14  of  the  Act  of  July  14,  1862, 
12  Stat,  at  L.,  557,  558.  it  was  enacted,  that 
from  and  after  August  1,  1862.  "There  shall 
be  levied,  collected  and  paid  on  all  goods,  wares 
and  merchandise,  of  the  erowth  and  produce 
of  countries  beyond  the  Cape  of  GkKxi  Hope, 
when  imported  from  places  this  side  of  the  Cape 
of  Gkxxi  Hope,  a  duty  of  ten  per  cent  ad  ea- 
larem,  and  in  addition  to  the  duUes  imposed  on 
any  such  articles,  when  imported  directly  from 
the  place  or  places  of  their  growth  or  produc- 
tion." 

This  court,  affirming  the  decision  of  Mr. 
Justice  Kelson  in  the  circuit  court,  held  that  the 
above  section  imposed  a  duty  on  articles  other- 
wise included  within  its  provisions,  although 
at  the  time  of  its  passage  they  were  exempt 
from  duty. 

Hodden  v.  The  OoUeetor,  5  Wall.,  107  (72  U. 
S.,  XVIIL,  518). 

The  interpretation  put  upon  the  Act  of  July 
14,  1862,beaime  a  part  of  the  statute  itself,  and 
when  Congress,  in  subsequent  statutes,  used  the 
same  or  substantially  the  same  language,  the 
legal  presumption  is,  that  it  intend^  that  the 
language  should  bear  the  judicial  construction 
previously  ^ven  to  it 

Kirkpatnck  v.  Gibson,  2  Brock.,  388;  Com- 
montoeaUh  v.  Hartnett,  8  Gray,  450. 

Section  14  of  the  Act  of  July  14,  1862,  was 
repealed  by  section  18  of  the  Act  of  June  30, 
1864,  18  Stat  at  L.,  216,  which  enacted  "That 
on  and  after  the  day  and  year  this  Act  shall  * 
take  effect,  there  shall  be  levied,  collected  and 
paid  on  all  goods,  wares  and  merchandise,  of 
the  growth  or  produce  of  countries  east  of  the 
Cape  of  Gkxxl  Hope,  except  raw  cotton,  when 
imported  from  places  west  of  the  Cape  of  Gkxxl 
Hope,  a  duty  of  ten  per  centum  ad  vaiorem,  in 
addition  to  the  duties  imposed  on  any  such  arti- 
cles when  imported  directly  from  the  place  or 
places  of  their  growth  or  production." 

It  is  clear  that  the  same  construction  must  be 
put  upon  this  Act  as  was  put  upon  the  Act  of 
1862;  a  construction  strengthened  by  the  special 
exception  of  raw  cotton. 

This  section  was  substantially  re-enacted  in 
section  6  of  the  Act  of  Mar.  8,  1865, 18  Stat  at 
L.,  496,  which  was  in  force  when  these  gooda 
were  imported;  the  only  difference  being  that 
the  exception  is  extended  to  raw  silk. 

Vague  theories  as  to'  the  supposed  policy  of 
the  government  are  not  entitled  to  much  weight 
in  considering  the  construction  to  be  placed  on 
Acta  of  Congress. 

Hodden  v.  The  CoHeetor,  ubi supra. 

The  object  of  these  additional  duties  was 
clearly  to  increase  the  reventie,  which  the  exi* 
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gencies  of  the  goveniineDt  rendered  necessary. 
In  distribating  this  additional  burden,  it  would 
seem  to  be  proper  that  those  fayored  articles, 
which  had  heretofore  been  admitted  free  of 
duty,  should  bear  some  portion  of  it. 

iJaws  imposing  duties  and  taxes  are  not  to 
be  construed  strictly  against  the  government, 
but  liberally,  so  as  to  effectuate  the  purpose  of 
the  Legislature. 

TcMlary,  The  U,  A,  8  How.,  197;  OUauofs 
Champagne.  8  Wall..ll4^145  (70  U.  8.  XVIII., 
lltt-iai);  U,  8.  y.  Hodtm,  10  Wall.,  896  (77 
U,  8.,  XIX.,  987). 

Mr.  JfuHee  Clifford  delivered  the  opinion 
of  the  court; 

Moneys  paid  for  import  duties,  when  illegally 
levied,  may  be  recovered  back  by  the  owner, 
importer  or  consignee  in  an  action  of  cusump- 
$ii  against  the  collector  by  whom  the  same  were 
exacted,  if  the  payment  was  made  under  writ^ 
ten  protest,  as  required  by  law,  and  the  party 
making  the  payment  failed  to  obtain  r^ress 
by  appeal  seasonably  taken  to  the  8ecretary  of 
the  Treasury.    18  Stat,  at  L.,  216. 

Forty-one  chests  of  indigo,  the  product  of 
India,  were  on  the  7th  of  July,  1806,  imported 
by  the  plaintiffs  from  London,  England,  into 
the  Port  of  New  York,  and  the  agreed  state- 
ment shows  that  the  late  collector  of  that  port 
levied  and  exacted  as  duties  there  on  ten  per 
centum  ad  valorem;  that  the  plaintiffs  paid  the 
same  under  written  protest,  and  that  the  decis- 
ion of  the  collector  levying  the  duties,  on  ap- 
peal duly  taken  to  reverse  the  same,  was  af- 
firmed by  the  Treasury  Department. 

They  protested  that  the  assessment  was  illegal 
upon  the  ^und  that  the  goods  were  entitled 
to  be  admitted  to  entry  free  of  duty,  and  hav- 
ing failed  to  obtain  redress  from  the  Secretary 
of  the  Treasury  for  what  they  regarded  as  an 
illegal  exaction,  they  brought  an  action  of  cu- 
sumpeii  against  the  executors  of  the  late  col- 
lector to  recover  back  the  amount  so  exacted 
and  paid. 

Process  having  been  issued  and  served,  the 
defendants  appeared  and  the  parties  went  to 
trial,  but  they  ultimately  submitted  the  case  to 
the  decision  of  the  court  upon  an  agreed  state- 
ment of  facts.  Before  the  case  was  11  nail v  sub- 
mitted, however,  the  parties  were  heard,  and 
the  court  subsequently  rendered  Judgment  for 
the  defendants,  and  the  plaintiffs  sued  out  a 
writ  of  error  and  removed  the  cause  into  this 
ooart. 

Whether  the  goods  imported  in  this  case  were 
dutiable  or  not  depends  upon  the  construction 
to  be  given  to  the  6th  section  of  the  Act  of 
the  8d  of  March,  1865,  which  provides  that 
there  shall  be  hereafter  collected  and  paid  on  all 
goods,  wares  and  merchandise,  of  the  growth 
or  produce  of  countries  east  of  the  Gape  of 
Good  Hope  (except  raw  cotton  and  raw  .silk  as 
reeled  from  the  cocoon,or  not  further  advanced 
than  tram,  thrown  or  organzine)  when  im- 
ported from  places  west  of  the  Chpe  of  Gkx>d 
Hope,  a  duty  of  ten  per  centum  ad  valorem,  in 
addition  to  the  duties  imposed  on  any  such  arti- 
cle when  imported  directly  from  the  place  or 
places  of  their  growth  or  production.  18  Stat . 
at  L.,  498. 

Stiike  out  the  last  clause,  commencing  with 
the  words  "in  addition,"  and  the  body  of  the 

See  19  Wall. 


section  would  be  as  clear  as  any  enactment  can 
be  that  all  goods,  wares  and  merchandise  (save 
the  two  excepted  articles)  imported  from  places 
west  of  the  Cape  of  Gk)od  Hope,  if  grown  or 
produced  in  any  country  east  of  the  Cape  of 
Glood  Hope,  are  by  that  provision  subject  to  a 
duty  of  ten  per  centum  ad  valorem. 

Argument  upon  that  subject  is  unnecessary, 
as  the  proposition  is  as  plain  as  anything  m 
legislation  can  be,  but  if  that  clause  had  been 
omitted,  goods  imported  from  London,  the 
growth  or  production  of  India,  would  not  have 
been  subject  to  Kay  higher  rate  of  duty  than 

f:oods  of  like  kind  imported  directly  here  from 
ndia,  the  place  of  their  growth  or  production, 
unless  the  goods  were,  by  antecedent  laws,  sub- 
jected to  a  rate  of  duty  higher  than  that  im- 
posed in  the  section  under  consideration,  which 
would  have  defeated  wholly  or  partially  both 
purposes  which  Congress  had  in  view  in  enact- 
ing the  new  provision. 

Congress  desired  to  raise  more  revenue  from 
importations  consisting  of  articles  grown  or 
produced  in  countries  east  of  the  Cape  of  Good 
Hope,  and  at  the  same  time  to  preserve  and 
continue  the  discrimination  established  by  ex- 
isting laws  in  favor  of  importations  made  di- 
rectly from  the  countries  where  the  articles  Im- 
ported were  grown  or  produced. 

Had  the  last  clause  of  the  section  been  omit- 
ted, the  new  provision,  in  any  view  of  the  sub- 
ject, would  not  have  augmented  the  revenue  to 
any  considerable  extent,  and  if  construed  as  re- 
pealing the  prior  laws  upon  the  same  subject 
Its  effect  would  have  been  very  lar^ly  the 
other  way,  and  it  would  have  operated  as'a  dis- 
crimination against  the  direct  trade  and  in  favor 
of  the  importation  of  such  articles  from  coun- 
tries west  of  the  Cape  of  Good  Hope,  or  in  other 
words,  it  would  have  reversed  the  policy  of  the 
government  by  encouraging  the  indirect  in- 
stead of  the  direct  trade  in  the  articles  of  com- 
merce grown  or  produced  in  those  distant  coun- 
tries. JBvidently,  therefore,  the  clause  provid- 
ing that  the  duty  levied  by  the  section  was  in 
addition  to  the  duty  imposed  on  any  such  arti- 
cle when  imported  directly  from  the  place  or 
places  of  their  growth  or  production,  was  an  in- 
dispensable provision  to  carry  into  effect  the 
purposes  intended  to  be  accomplished  by  the 
enactment. 

All  articles  of  the  growth  or  product  of  coun- 
tries east  of  the  Cape  of  Good  Hope,  except  the 
two  named  as  exempted,  when  imported  from 
places  west  of  the  Cape  are  declared  to  be  sub- 
ject to  the  rate  of  duty  therein  prescribed,  and 
to  prevent  any  misconception  rs  to  the  inten- 
tion of  Congress  and  to  close  the  door  against 
any  suggestion  that  the  new  provision  repealed 
or  modified  the  prior  law,  it  was  provided  that 
the  new  duty  was  in  addition  to  the  duties  previ- 
ously ''imposed  on  any  such  article"  when  im- 
ported directly  from  the  place  or  places  of  their 
srowth  or  prdauction.  Ten  per  centum  ad  va- 
lorem is  imposed  on  all  such  goods,  wares  and 
merchandise,  except  the  two  articles  named  as 
exempted,  whether  they  were  or  were  not  sub- 
ject to  duty  as  articles*  of  direct  trade  under 
any  antecedent  law,  if  they  fell.within  the  con- 
ditions specified  in  the  6th  section  of  the  Act 
imposing  the  duty. 

Certain  articles  of  growth  or  production  of 
countries  east  of  the  Cape  of  Good  Hope  were 
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subject  to  duty,  eyen  when  imported  here  di- 
rectly from  the  place  of  their  growth  or  pro- 
duction, while  other  articles,  when  so  imported, 
were  entitled  to  be  admitted  to  entry  free  of 
duty.  Articles  of  the  kind  described  in  the 
section,  not  dutiable  as  articles  of  the  direct 
trade  under  any  antecedent  law,  were  to  pay 
only  the  ten  per  centum  ad  valorem  specifled  in 
the  section,  but  all  articles  previously  dutiable 
as  articles  of  the  direct  trade,  save  the  two  ex- 
empted in  the  body  of  the  section,  were  to  be 
subject,  in  case  they  were  imported  here  as  ar- 
ticles of  the  indirect  trade,  to  a  duty  of  ten  per 
centum  ad  valorem  in  addition  to  the  duty  im- 
posed under  any  prior  law,  in  case  the  articles 
were  imported  here  directly  from  the  place  or 
places  of  their  growth  or  production.  Con- 
strue in  that  way,  both  of  Uie  purposes  which 
Congress  had  in  yiew  were  accomplished,  as  the 
provision  had  the  effect  to  augment  the  revenue, 
and  at  the  same  time  to  preserve  and  continue 
the  discrimination  created  by  antecedent  laws 
in  favor  of  the  direct  trade,  which  is  in  accord- 
ance with  the  policy  of  our  external  revenue  sys- 
tem as  exhibited  in  all  our  lawsupon  the  subject. 

Raw  cotton  and  raw  silk  as  reeled  from  the 
cocoon,  or  not  further  advanced  than  tram, 
thrown  or  organzine,  were  exempted  from  the 
new  duty,  or  any  other,  by  an  exception  insert- 
ed in  the  body  of  the  section,  and  it  is  a  reason- 
able conclusion  that  if  Congress  had  intended 
to  exempt  any  other  articles  of  growth  or  pro- 
duction of  those  countries,  the  articles  would 
have  been  enumerated  and  included  in  that  ex- 
ception.   Mxpreseio  uniua  est  excludo  aUerius. 

Such  an  exception  as  that  inserted  in  the  body 
of  the  section  was  indispensable  to  exempt  any 
such  article  from  the  new  duty,  as  the  intro- 
ductory words  of  the  section  include,  in  express 
terms,  all  goods,  wares  and  merchandise,  of 
the  described  character,  when  imported*  from 
places  west  of  the  Cape  of  Good  Hope.  Unless 
It  can  be  assumed  that  the  words  *'  all  goods, 
wares  and  merchandise"  are  not  used  in  their 
ordinary  sense,  it  must  be  understood  that  they 
include  all  such  articles  of  importation  not  spe- 
cifically exempted,  as  the  exception  proves  the 
rule,  and  shows  to  a  demonstration  that  all  such 
articles,  except  those  two,  are  subject  to  the 
prescribed  duty,  and  that  the  last  clause  was 
not  superadded  to  exempt  any  other  articles 
from  the  operation  of  the  introductory  words 
of  the  section,  but  lo  prevent  the  entire  provis- 
ion from  being  misunderstood  and  misapplied, 
so  as  to  defeat  one  or  both  of  the  purposes 
which  Congress  had  in  view  in  passing  the  law. 
Confirmation  of  this  view  is  derived  from  the 
antecedent  legislation  of  Congress  upon  the 
same  subject. 

Duties  on  imports  were  temporarily  increased 
by  the  Act  of  the  14th  of  July,  1862.  the  14th 
section  of  which  levied  "  on  all  goods,  wares 
and  merchandise  of  the  growth  orproduce  of 
countries  beyond  the  Cape  of  Good  Hope  a  duty 
of  ten  per  cent,  ad  valorem,  and  in  addition  to 
the  duties  imposed  on  any  such  articles  when 
imported  directly  from  the  place  or  places  of 
their  growth  or  produotion." 

Attention  need  only  be  called  to  the  last  clause 
of  that  enactment,  as  it  is  not  controverted  that 
the  legal  effect  of  the  body  of  the  section,  under 
which  the  duties  in  this  case  were  levied  and 
collected,  is  substantially  the  same  as  the  cor- 
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responding  portion  of  that  provision,  but  tha 
suggestion  is  that  the  last  clause  in  the  last  Act 
is  materially  different  from  that  of  the  former, 
as  it  does  not  contain  the  word  ''  and  "  before 
the  words  "  in  addition,"  as  employed  in.  the 
prior  Act.  Drop  the  word  "and  "  before  the 
words  *'  in  addition,"  as  employed  in  the  former 
law,  and  the  language  of  the  respective  clausea 
is  the  same  without  Uie  variation  of  a  single  let- 
ter.   12  Stat,  at  L.,  557:  18  Stat,  at  L.,  403. 

Congress,  having  subsequently  repealed  that 
provision,  found  it  necessary  at  a  later  period, 
to  re-enact  it,  and  in  reproducing  the  provision 
the  word  "  and  "  before  the  words  **  in  addi- 
tion," as  employed  in  the  prior  law,  was 
dropped  evidently  because  it  was  a  redundant 
wora  wholly  unnecessary  to  five  expresBion  U> 
the  meanlnff  and  intention  of  the  law  makers. 
When  the  Act  was  transcribed  for  official  pub- 
lication the  word  "and  "  was  italicized  by  the 
compiler  of  the  Acts  of  Congress  as  expressive 
of  his  opinion  that  it  was  a  redundant  word,  aa 
it  plainly  appears  to  be  to  everyone  acquainted 
with  the  revenue  laws  and  the  subject-matter  to- 
which  the  particular  provision  relates.  18  Stat, 
at  L.,  216;  Stat,  at  L.,  498. 

Importations  of  raw  silk,  soon  after  the  pas- 
sage of  that  Act,  were  made  from  Liverpool,. 
England,  into  the  Port  of  New  York,  and  it 
was  agreed  in  the  statement  of  the  case  that  the 
articles  imported  were  the  products  of  Persia 
and  China.  Ten  per  cent,  duty  was  exacted^ 
and  the  merchant  paid  the  same  under  protest 
and  brought  aesumpeU  against  the  collector  Uy 
recover  back  the  amount  paid.  He  was  defeated 
in  the  circuit  court  and  he  removed  the  cause 
into  this  court,  where  the  Judgment  of  the  cir- 
cuit court  was  affirmed  by  the  unanimous  opin- 
ion of  this  court.  In  disposing  of  the  case  the 
court  say  that  the  latter  clause  does  not  qualify 
the  general  language,  "on  all  goods,  wares- 
and  merchandise"  employed  in  the  body  of  the 
section,  so  as  to  exclude  from  it  the  articles  ex- 
empted from  duty  under  prior  Acts  of  Congress, 
Instead  of  that,  the  court  proceeds  to  say  that 
it  only  provides  that  the  duty  laid  by  the  body 
of  the  section  "  shall  be  in  addition  to  existing 
duties  on  such  articles  when  imported  directly 
from  their  places  of  erowth  or  production ; " 
that  such  articles  as  already  pay  a  duty  when 
imported  directly  from  those  places  shall  pay  a 
further  duty,  as  therein  prescribed,  if  imported 
from  countries  wes^  of  the  Cape,  the  object 
being  to  increase  the  duty  upon  the  artiiclea 
when  not  imported  directly  from  their  placea 
of  growth  or  production.  Hodden  v.  Coueetor, 
5  Wall..  112  [72  U.  S.,  XVIII. ,  520]. 

Based  as  that  opinion  is  upon  the  proposition 
that  the  latter  clause  of  the  section  does  not 
qualify  the  first  clause  imposing  the  new  duty, 
it  is  decisive  of  the  question  before  the  court, 
as  it  is  clear  that  the  word  "  and  "  before  the 
words  "in  addition"  was  not  regarded  as  of 
any  importance  or  as  contributing  in  any  de- 
gree to  that  conclusion.  On  the  contrary,  the 
court  decided  on  that  occasion,  what  undoubt- 
edly is  correct,  that  the  words  "any  such  ar- 
ticles," in  the  last  clause  of  the  section,  "da 
not  mean  all  the  articles  embraced  in  the  first 
clause,  but  only  such  of  them  as  were  already 
subject  to  duty,"  to  which  we  add,  leaving  ail 
the  rest  subject  to  the  new  duty  imposed  by  the 
first  clause  or  the  body  of  the  section. 
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Support  to  that  condusion  was  also  drawn, 
in  that  opinion,  from  the  2d  section  of  the  Act 
of  the  8d  of  March,  18«8,  modifying  the  14th 
section  of  the  prior  Act,  and  providing  that  cot- 
ton and  raw  silk,  as  reeled  from  the  cocoon,  of 
the  growth  or  produce  of  countries  beyond  the 
Cape  of  Good  Hope,  should  be  exempted  from 
any  additional  duty  when  imported  from  places 
this  side  of  the  Cape  for  two  years  from  and 
after  the  passage  of  the  Act.  12  Stat.  at'L., 
557;  12  Stat,  at  L.,  742. 

Unaided  by  one  or  two  remarks  of  the  circuit 
Judge  in  disposing  of  that  controversy  in  the 
circuit  court,  the  defense  here  would  be  entire- 
ly without  support,  but  it  is  a  sufficient  answer 
to  those  remarks  to  say  that  the  decision  of  the 
case,  when  removed  here  by  writ  of  error,  was 
not  placed  upon  that  ground ;  that  the  ground  as- 
sanedin  thiscourt  was  that  the  last  clause  of  the 
section,  when  properly  construed,  did  not  qual- 
ify the  body  of  the  section  in  respect  to  the  ar- 
ticles not  previously  dutiable;  that  it  merely 
Siovided  that  the  new  duty  was  an  additional  one 
1  respect  to  articles  subject  to  duty  under  prior 
laws,  leaving  all  other  articles  embraced  in  the 
first  clause  or  the  body  of  the  section  subject  to 
the  new  duty  therein  prescribed;  and  the  court, 
as  now  constituted,  is  clearly  of  the  same  opin- 
ion. 

Judgment  affirmed, 

Cited-lOl  U.  8.,  TOO ;  106  CT.  8.,  «n. 


CHARLES  G.  MILLER  bt  al.  Plffa,  in  Err,, 

THE  PEOPLE  OP  THE  STATE  OP  NEW 

YORK. 
(Bee8.C.,"lfflterv.I7i«  State"  M  Wall..  16^182.) 

Priority  of  cause* — oeHon  in  name  of  State,  on 
TticUion  of  another. 

Motions  to  advance  a  cause  on  the  calendar  are  not 
sranted  as  of  coitrsceven  when  t>otta  parties  concur. 

A  suit  in  the  name  of  the  State,  on  the  relation  of 
an  indlvldualfls  not  within  the  Act  of  Congress  re- 

guirtng  that  causes  wherein  a  State  is  a  party  shall 
ave  a  priority  over  other  causes. 

[No.  464.] 
Argued  Feb.  Si,  1871,      Decided  Feb.  27,  1871, 

IN  ERROR  to  the  Court  of  Appeals  of  the 
btate  of  New  York. 

On  motion  to  advance. 

Suit  in  the  nature  of  quo  warranto  was 
brought  in  the  Supreme  Court  of  New  York,  in 
Monroe  County,  h^  the  defendants  in  error,  and 
seven  persons  claiming  to  be  directors  of  the 
Rochester  and  Oenesee  Valley  R.  R.  Co.,  to 
try  the  title  of  the  plaintiffs  in  error,  also  claim- 
ing to  be  such  directors.  Judgment  having 
been  given  at  a  special  term  for  the  plaintiffs, 
the  defendants  took  an  appeal  to  the  general 
term  of  said  court.  In  that  court  the  seven 
persons.  Joined  as  plaintiffs  below,  were  dropped 
f  lom  the  case,  and  the  people  of  the  State  of 
New  York  alone  were  made  respondents.  The 
judgment  of  the  special  term  having  been 
affirmed,  the  defendanto  took  a  further  appeal 
to  the  Court  of  Appeals,  by  which  the  said 
judgment  was  again  affirmed;  whereupon  the 
aaia  defendants  sued  out  this  writ  of  error. 

The  case  is  sufficiently  stated  by  the  court. 
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Mr,  Theodore  Bacon,  for  plaintiffs  in 
error. 

Meeere.  B.  M,  Champlain  and  J.  C.  Coeh» 
rane,  for  defendants  in  error. 


Mr,  Justice  Clifford  delivered  the  opinion 
of  the  court: 

The  motion  is  that  the  cause  be  advanced,  and 
that  it  be  heard  at  such  time  as  the  court  shall 
direct,  in  i)reference  to  civil  causes  between 
private  parties. 

Founded,  as  the  motion  is,  upon  the  Act  of 
Congress  of  the  SOth  of  June,  1870,  it  becomes 
necessary  to  inquire  and  determine  whether  the 
case  is  within  the  terms  of  that  Act,  as  if  it  is, 
the  motion  should  be  granted,  and  the  cause  set 
for  hearing  as  there  directed. 

Provision  is  there  made  to  the  effect  that  in 
all  suits  and  actions  now  pending  or  which 
may  hereafter  be  broueht  in  a  Federal  Court, 
whether  the  suit  is  original  or  brought  into  said 
courts  by  appeal  or  writ  of  error  or  by  removal 
from  a  state  court,  wherein  a  State  is  a  party^ 
or  where  the  execution  of  the  revenue  laws  of 
any  State  may  be  enjoined  or  stayed  by  judicial 
order  or  process,  it  shall  be  the  duty  of  any 
court  in  which  such  case  may  be  pending,  on 
sufficient  reason  shown,  to  give  such  cause  the 
preference  and  priority  over  all  other  civil 
causes  pending  in  such  court  between  private 
parties. 

Reliance,  however,  is  placed,  in  support  of 
the  motion,  upon  the  next  clause  of  the  Act, 
which  provides  that  the  State  or  the  party 
claiming  under  the  laws  of  the  State,  the  ex- 
ecution of  whose  revenue  laws  is  enjoined  or 
suspended,  shall  have  a  right  to  have  such 
cause  heard  at  any  time  after  such  cause  is 
docketed  in  such  court  in  preference  to  any  other 
civil  cause  pending  in  such  court  between 
private  parties,  as  provided  in  the  last  phrase  of 
the  preceding  clause.    16  Stat,  at  L.,  176. 

No  objection  to  the  motion  is  made  by  the 
defendants.  Instead  of  that  they  liave  filed 
one  to  the  same  effe<it,  but  such  motions  are  not 
granted  as  of  course,  even  when  both  parties 
concur,  as  such  an  order,  if  improperly  made, 
would  prejudice  the  rights  of  other  parties 
on  the  calendar,  and  in  view  of  that  considera- 
tion it  becomes  necessary  to  determne  whether 
the  case  is  one  where  the  parties,  or  either  of 
them,  are  entitled  to  such  preference,  and  to 
enable  us  to  determine  that  point  we  have  ex- 
amined the  record,  and  are  satisfied  that  the 
motion  must  be  denied. 

The  action  was  one  in  the  nature  of  a  guo^ 
warranto  to  try  the  title  of  the  defendants,  as 
directors  of  the  Rochester  and  Genese  Valley 
Railroad,  a  corporation  created  by  the  laws  of 
the  State  of  New  York,  and  doing  business  in 
that  State,  and  the  real  controversy  is  between 
two  sets  of  directors  as  to  which  set  is  entitled 
to  manage  and  control  the  affairs  of  the  Cor- 
poration. 

Both  parties  assume  in  argument  that  the  suit 
is  in  the  name  of  the  State,  or  the  people  of 
the  State  alone,  and  it  is  upon  that  ground  that 
it  is  claimed  that  the  motion  ought  to  be  granted ; 
and  if  the  fact  was  so  it  may  oe  conceded  that 
the  cause  ought  to  be  advanced.  Such,  how- 
ever, is  not  the  fact.  On  the  contrary,  the  suit 
was  brought  not  only  in  the  name  of  the  People 
of  the  State  of  New  York,  but  also  in  the  name 
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of  seven  persons  claiming  to  be  directors  of  the 
Railroad  Company,  and  that  they,  as  such,  are 
entitled  to  manage  and  control  its  affairs  or  to 
participate  in  such  management  and  control; 
and  they  charge  that  the  defendants,  without 
any  legal  authority,  right  or  warrant  whatso- 
ever, have  usurped  and  entered  u^n  said  offices 
of  directors  of  the  said  corporation,  and  that 
they  still  unlawfully  hold  and  exercise  those 
rights  and  franchises.  Subsequently,  when  the 
cause  was  transferred  to  the  general  term,  the 
names  of  the  seven  directors  joined  as  plaintiffs 
in  the  court  of  original  jurisdiction  were 
dropped  in  the  title  of  the  case,  but  the  whole 

groceedings  in  the  case  in  all  the  courts  of  the 
tate  where  the  case  was  litigated  were  upon 
the  declaration  as  originally  filed,  without  anv 
amendment  in  that  behalf.  Evidently  the  suit 
is  one  in  the  name  of  the  State,  on  the  relation 
of  the  seven  persons  who  charge  that  the  de- 
fendants have  unlawfully  usurped  the  office,  of 
directors  from  which  they  have  been  unlaw- 
fully ousted,  or  to  which  they  are  justly  en- 
titled by  a  legal  election.  Suggestion  may  be 
made  that  the  State  is  the  onljr  party  plaintiff 
named  in  the  writ  of  error,  but  it  is  the  duty  of 
the  court  in  such  a  case  to  open  the  record  and 
ascertain  whether  the  case, in  point  of  fact, is  one 
where  the  parties  are  entitled  to  be  heard  in 
preference  to  other  civH  causes  between  party 
and  party  pending  on  the  calendar. 

Sach  a  ease  is  not  within  the  Act  of  Chnffress, 
and  the  motion  is  denied. 


ELIA8  WARD,  Ptff.  in  Err., 

V. 

STATE  OF  MARYLAND. 

(See  S.  C,  12  Wall.,  163,184.) 

Advancing  causes  on  the  calendar — criminal 

causes. 

Motion  to  advance  a  cause  on  the  calendar,  Is  not 
within  the  Act  of  June  80, 1870,  where  It  is  not  filed 
by  the  State,  nor  by  a  party  claiming:  under  the 
laws  of  the  State. 

Under  Rule  80  of  the  court,  which  provides  that 
criminal  cases  may  be  advanced  by  leave  of  the 
court  on  motion  of  either  party ;  the  motion  is  ad- 
dressed to  the  discretion  of  the  court,  and  where  the 
defendant  is  not  in  Jail,  the  motion  will  be  denied. 

[No.  204.] 
Motion  filed  Mar.  S,  1871.  Decided  Mar.  6, 1871. 

IN  ERROR  to  the  Court  of  Appeals  of  the 
State  of  Maryland. 

On  motion  to  advance. 

This  case  arose  upon  an  indictment  in  the 
Criminal  Court  of  Baltimore,  State  of  Mary- 
land, against  plaintiff  in  error,  for  selling  cer- 
tain merchandise  without  the  license  required 
by  the  laws  of  the  State.  Judgment  havine 
been  given  against  the  defendant  and  confirmed 
upon  appeal  by  the  Court  of  Appeals  of  that 
State,  he  sued  out  this  writ  of  error.  Now,  by 
counsel,  the  plaintiff  in  error  moves  to  advance 
the  cause  upon  the  calendar. 

The  case  is  further  stated  by  the  court. 

Messrs.  Wm.  M.  Evarts  and  J.  H.  Ash- 
ton*  for  plaintiff  in  error.  / 

Mr.  Isaac  D.  Jones,  for  defendant  in  error. 

Mr.  Justice  Clifford  delivered  the  opinion 
of  the  court: 
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Motion  to  advance  the  cause  filed  by  the 
plaintiff  in  error.  Indictment.  The  parties 
agreed  that  the  defendant  on  the  day  and  at  the 
place  named  in  the  indictment  did  sell  the 
articles  of  merchandise  therein  named  wi^- 
out  obtaining  a  license,  as  required  by  the  laws 
of  the  State.  Plea  not  guilty.  Issue  tried  by 
court.  Finding  for  the  State.  He  moves  the 
court  to  advsnce  the  cause. 

Clearly  the  motion  is  not  within  the  Act  of 
Congress  of  the  80th  of  June,  1870,  as  the  motion 
is  not  filed  by  the  State,  nor  by  a  party  claiming 
under  the  laws  of  the  State.  16  Stat,  at  L. ,  176. 

Probably  it  is  made  under  the  80th  Rule 
of  the  court,  which  provides  that  criminal 
cases  may  be  advanced  by  leave  of  the  court  on 
motion  of  either  party.  Under  that  rule  the 
motion  is  addressed  to  the  discretion  of  Uie 
court,  and  inasmuch  as  it  appears  that  the  de- 
fendant is  not  in  jail,  the  court  fails  to  see  any 
reason  for  granting  the  motion. 

Motion  denied. 

Cited— 12  Wall..  618 ;  16  Wall.,  76, 100 ;  06  U.  8.,  4TO : 
96  U.  8.,  183;  100  U.  8.,  480,  678,  679. 


JAMES  BIGLER.  Appt., 
e. 

WILLIAM      WALLER      and      ROBERT 

SAUNDERS. 

(8ee  8.  C.  12  Wall.,  142-150). 

Waiver  hy  admission  of  service — when  appeal 
is  a  supersedeas— ^n^  fkew  bond. 

The  attorney  of  record  may  waive  servioe  and 
aoknowledflre  notice  on  the  citation. 

A  mere  lormai  objection  to  a  citation  is  waived 
by  a  full  admission  of  servioe,  signed  by  counsel. 

To  make  the  appeal  a  supcnedeajSt  the  security 
must  be  ffiven  within  ten  days  from  the  renderinijr 
of  the  decree. 

Defects  In  the  bond  may  be  obviated  by  grrantlnff 
leave  to  the  appellant  or  plaintiff  in  error  to  file  a 
new  bond  within  a  reasonable  time,  to  be  fixf»d  by 
the  court. 

[No.  852.] 

Argued  Ma/r.  U.  187 L    Decided  Mar.  JP7.  1871. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  Virginia. 
On  motion  to  dismiss. 

The  history  and  facts  of  the  case  fully  appear 
in  the  opinion  of  the  court. 
Mr.  C.  Robinsoiit  for  appellees. 
Messrs.  E.  L.  Faneher  and  W.  F.  Mart- 
tlnglyf  for  appellants. 

Mr.  Justice  Clifford  delivered  the  opinion 
of  the  court: 

The  record  shows  that  the  appellant,  on  the 
14th  of  June,  1866,  instituted  a  suit  in 
equity  in  the  circuit  court  against  William 
Waller  and  Robert  Saunders,  for  the  cause  of 
action  set  forth  in  the  bill  of  complaint 
Among  other  things  he  alleged  that  he  entered 
into  an  agreement  in  writing  with  William 
Waller  for  the  purchase  of  certain  real  estate 
Ij^ng  in  the  County  of  York  and  State  of  Vir- 

S'nia;  that  the  said  respondent,  on  the  10th  of 
ay,  1858,  executed  t«  the  complainant  a  deed 
of  the  said  real  estate,  and  that  the  complainant, 
on  the  same  day,  made  the  cash  payment  as  stip- 
ulated in  the  agreement,  and  gave  to  the  re- 
spondent, at  the  same  time,  h&  obligation  to 
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pay  the  balance  of  the  purchase  money  at  the 
times  therein  specifled ;  that  on  the  22d  of  June, 
in  the  same  year,  the  complainant  executed  to 
Che  other  respondent  a  trust  deed  of  the  prem- 
ises to  secure  the  balance  of  the  consideration 
which  he  agreed  to  pay  for  the  real  estate,  as 
stipulated  in  that  obligation ;  that  he  went  into 
poonoosion,  made  valuable  improvements  and 
continued  to  make  the  stipulated  x>ftyments 
until  April,  1861,  when  the  war  broke  out,  and 
he  was  compelled  to  leave  the  State;  that  after 
he  left  the  titate,  Waller  authorised  the  other 
respondent,  as  such  trustee,  to  make  sale  of  the 
real  estate,  and  the  complainant  alleges  that  the 
trustee  effected  the  sale  without  publishing  the 
notice  required  by  the  terms  oi  the  deed  of 
trust,  and  that  he  satisfied  the  said  obligation 
out  of  the  proceeds  of  the  sale,  and  has  failed 
to  account  to  the  complainant  for  the  balance 
of  the  proceeds;  that  Waller  became  the  pur- 
chaser of  the  real  estate  at  that  sale;  that  he  im- 
mediately took  possession  of  the  same,  together 
'With  certain  personal  property  of  great  value 
belonging  to  the  complainant;  that  he  sold  the 
same  and  converted  the  proceeds  to  his  own 
use.  and  applied  the  same  to  the  payment  of  the 
balance  due  on  the  said  obligation;  that  he  also 
rented  the  real  estate  and  received  larG;e  sums 
of  money  as  rents;  that  he,  the  complainant, 
subsequently  succeeded,  through  the  aid  of  our 
military  authorities,  in  recovering  possession  of 
the  real  estate,  but  that  he  found  it  in  a  ruinous 
<x>ndition;  that  since  that  time,  to  wit:  on  the 
11th  of  November,  1865.  Waller  instituted  a 
suit  against  him  on  the  said  obligation  in  the 
Supreme  Court  of  the  City  and  County  of  New 
York,  to  recover  what  he  claims  to  be  due 
thereon ;  that  subsequently  the  other  respondent 
posted  up,  in  the  oountv  where  the  real  estate 
is  situated,  a  notice  **  that  he  would,  at  the  re- 
quest of  said  Waller,  in  a  few  weeks,  sell  said 
rati  estate." 

Based  on  these  and  other  similar  allegations, 
the  charge  is  made  that  Waller  may  induce  the 
trustee  so  to  act  in  regard  to  the  sale  of  the 
premises  as  to  cheat  and  defraud  the  complain- 
ant; therefore  he  prays  that  the  trustee  may  be 
enjoined  from  selling  the  said  real  estate,  and 
that  the  said  Waller  may  be  enjoined  from  as- 
signing his  interest  in  the  said  obligation  until 
the  sun  in  the  Supreme  Court  of  the  City  and 
County  of  New  York  is  determined,  and  for  an 
account;  and  that  the  respondents  may  be  re- 
quired to  deliver  up  all  deeds  and  papers  in 
their  possession  concerning  said  sale. 

Suffice  it  to  say,  without  entering  into  details, 
that  such  proceedings  were  had  that  a  decree 
was  entered  that  the  appellant  should  pay  to 
William  G.  Wsller,  administrator  of  William 
Waller,  deceased,  the  sum  of  $17,377  in  coin, 
and  costs,  to  the  defendants. 

Dissatisfied  with  that  decree,  the  complainant 
appealed  to  this  court,  which  is  the  case  in- 
▼ojved  in  the  motion. 

Pending  the  suit  here  the  appellees  have  ap- 
peared specially  and  filed  a  motion  to  dismiss 
the  app^  upon  two  grounds:  (1)  Because  the 
citation  is  addressed  to  the  original  parties,  one 
or  both  of  whom  deceased  before  the  final  de- 
cree. (3)  Because  the  bond  given  to  prosecute 
the  appeal  is  executed  to  a  deceased  respond- 
ent and  not  to  the  administrator  in  whose  favor 
the  decree  was  entered. 
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Undoubtedly,  the  citation  is  irregular,  as  it 
should  be  addressed  to  the  actual  parties  to  the 
suit  at  the  time  the  appeal  was  allowed  and 
prosecuted.  Where  a  party  dies  before  the  ap- 
peal is  allowed  and  prosecuted  the  suit  should 
be  revived  in  the  subordinate  court,  and  Uie 
citation,  as  matter  •  of  course,  should  be  adK 
dressed  to  the  proper  party  in  the  record  at 
that  time. 

Notice  is  required  by  law,  and  where  none 
is  given. and  the  failure  to  comply  with  the  re- 
quirement is  not  waived,  the  appeal  or  writ  of 
error  must  be  dismissed,  but  the  defect  may  be 
waived  in  various  ways,  as  by  consent  or  ap- 
pearance or  the  fraud  of  the  other  party.  Serv- 
ice of  the  citation  may  be  made  upon  the  at- 
torney of  record  of  the  proper  party.  Bacon  v. 
Hart,  1  Black,  38  [66  U.  8.,  XVII.,  62], 

Unquestionably,  the  attorney  of  recoid  may 
also  waive  service,  and  acknowledge  notice  on 
the  citation,  as  in  that  behalf  he  represents  the 
party.  Orosvenar  v.  Danforth,  16  Mass.,  74; 
Adams  v.  Bobinsan,  1  Pick. ,  461. 

On  the  citation  in  this  case  is  the  following 
indorsement:  "  I  hereby  acknowledge  service 
of  the  within  citation.  James  Alfred  Jones, 
counsel  for  the  defendants  in  this  cause  in  the 
Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  Virginia."  • 

Viewed  in  any  reasonable  light,  it  seems  to 
the  court  that  the  attorney  knew  that  the  ap- 
peal was  allowed  by  the  court  and  was  prose- 
cuted by  the  appellant,  which  is  the  only  pur- 
pose intended  to  be  effected  by  the  citation. 
Having  been  counsel  in  the  cause,  the  party 
signing  that  certificate  must  have  known  that 
the  suit  had  been  revived,  as  that  proceeding 
took  place  before  the  final  decree  was  entered. 
Such  a  service  would  be  sufficient,  beyond  all 
doubt.if  there  had  been  no  error  in  the  form  of 
the  citation,  and  as  that  objection  is  merely  a 
formal  one,  we  are  all  of  the  opinion  that  it 
must  be  considered  as  waived  by  the  circum- 
stantial language  of  the  certificate  signed  with- 
out objection  by  the  attorney  of  record  in  the 
circuit  court. 

2.  Appeals, from  decrees  of  the  circuit  court 
to  this  court,  are  allowed  where  the  matter  in 
dispute,  exclusive  of  costs,  exceeds  the  sum  or 
value  of  $2,000,  and  the  provision  is  that  such 
appeals  shall  be  subject  to  the  same  rules,  reg- 
ulations and  restrictions  as  are  prescribed  m 
law  in  case  of  writs  of  error.  2  Stat  at  L., 
244. 

Good  and  sufficient  security  must  be  taken  by 
every  justice  or  judge  who  signs  the  citation, 
that  the  plaintiff  In  error  shall  prosecute  his 
writ  to  effect  and  answer  all  damages  and  costs 
if  he  fail  to  make  his  plea  good,  and  in  order 
that  the  writ  of  error  may  operate  as  a  tupersediM 
and  stay  execution  the  writ  must  ce  served  by  a 
copy  thereof  being  lodged  for  the  adverse 
party,  in  the  clerk's  office  where  the  record  re- 
mains, within  ten  days,  Sundays  exclusive, 
after  the  judgment  was  rendered  or  the  decree 
was  passed.  1  Stat,  at  L.,  85.  Such  a  service 
is  not  required  in  an  appeal,  but  the  require- 
ment is  that  the  appeal  must  be  taken  and  al- 
lowed, in  cases  where  it  is  required  to  be  al- 
lowed, within  the  same  period  of  time,  and 
in  both  cases,  that  is,  whether  the  cause  is  re- 
moved by  writ  of  error  or  by  appeal,  the  plaint- 
iff in  error  or  the  appellant  must  give  the  required 
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security  within  the  ten  days,  Sundays  exclu- 
sive, in  order  that  the  writ  of  error  or  api^eal 
may  operate  as  a  supenedeM.  **  What  is  neces- 
sary is  Uiatthe  security  be  sufficient,  and  when 
it  is  desired  to  make  the  appeal  a  Buperse- 
deas,the  security  must  be  given  within  ten  days 
•from  the  rendering  of  the  decree."  Rubber  Co, 
V.  Goodyear,  6  Wall.,  156  (78  U.  S..  XVIIL. 
763];  CaOetiv.  Brodie,  9  Wheat.,  558.  Unless 
t«ken  within  the  Um  days,  an  appeal  cannot  be 
made  to  operate  as  a  supersedeas,  but  a  party 
appealing  within  that  time  may  not  desire  that 
the  appeal  shall  have  that  effect,  and  in  that 
event  all  that  can  be  required  of  him  is  that  he 
shall  give  good  and  sufficient  security  for  costs, 
including  '*  Just  damages  for  delay.''  Rule  82; 
1  Stat,  at  L.,  404. 

Argument  to  show  that  the  bond  in  this  case 
^  is  irregular  and  defective  is  unnecessary,  as  it  is 
clear  that  it  should  be  given  to  the  opposite 
party  or  parties  in  the  suit,  but  it  does  not  fol- 
low,'by  any  means,  that  the  appeal  must  be 
dismissed.  On  the  contrary,  it  is  th^  constant 
practice  of  the  court  to  allow  such  defects  to 
be  obviated  by  granting  leave  to  the  appellant 
or  plaintiff  in  error  to  file  a  new  bond  within  a 
reasonable  time,  to  be  fixed  bv  the  court,  in 
view  of  all  the  circumstances  when  the  applica- 
tion is  mad  A  The  Dos  Bermanos,  10  Wheat., 
806:  Brobst  y,  Brobst,  2  Wall.,  96  [69  U.  8., 
X VII.,  905]. 

Even  if  the  appeal  is  not  dismissed,  it  is  suk- 
*  gested  by  the  appellees  that  it  should  not  be  al- 
lowed to  continue  to  operate  as  a  supersedeas, 
because  the  appeal  bond  or  the  required  **  good 
and  sufficient  security  "  was  not  given  within 
the  ten  days  from  the  date  of  the  decree,  but  it 
is  a  sufficient  answer  to  that  suggestion  at  this 
time  to  say  that  no  such  question  is  before  the 
court.  Such  a  question  may  arise  hereafter, 
but  the  decision  of  the  court  at  present  is  that 
the  motion  to  dismiss  must  be  granted  unless 
the  appellant  file  a  sufficient  appeal  bond  in 
the  usual  form  within  ten  days  in  the  same  sum 
as  that  required  by  the  Chttf  JusUee  who  al- 
lowed the  appeal. 

Leave  is  granted  to  the  appellees  to  file  such 
a  bond,  but  the  court  does  not  decide  what  the 
effect  will  be  nor  that  it  is  or  is  not  competent 
for  this  court  in  such  a  case  to  grant  a  superse- 
eUas,  as  no  such  application  is  before  the<court. 

ated-03  TJ.  8.,  89 ;  97  U.  8. ,  77. 


ALEXANDER  H.  BAKER,  Appt., 

V. 

WILLIAM  8.  T.  MORTON. 

(8ee  8.  C,  18  WaU.,  IfiO-UQ.) 

Deed  void  for  duress — Uen  of  federal  judgments — 
on  lands  obtained  by  duress. 

A  deed  or  other  written  obligation  or  contract, 
procured  by  means  of  threats  to  take  the  Ufe  of  the 
person  execuUnfir  it,  la  Inoperative  and  void. 

Judgments  recovered  in  the  Federal  Courts  are 
lions  Id  all  cases  where  they  are  so  by  the  laws  of 
the  States. 

NOTK.— Deed,  when  void  for  frauds  insanity,  drwik' 
entieM,  duretis,  undue  influence,  imbecilUv,  infancy, 
or  fraud  on  marrioife,  from  ward  to  guardian,  frrnn 
cestui  quo  trust  to  frustce,  from  heir  to  cxecxUtn-. 
Sec  note  to  Harding  v.  Handy,  21  U.  8.  (11  Wheat.), 
108. 
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The  Uen  constitutes  no  property  or  right  In  the 
land  Itself,  as  it  is  merely  a  general  lien  securing  a 
preference  over  BubsequentIV  acauired  Interests  in 
the  property,  and  is  not  Talid  on  lands  obtained  by 
duress,  as  against  the  real  owner. 

[No.  117.1 
Argued  Mar,  U,  1871.     Decided  Apr.  S,  1871. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  Nebraska. 

The  bill  in  this  case  was  filed  by  the  appellant 
in  the  District  Court  for  Douglas  Oou/it^,  in  the 
Territory  ot  Nebraska.  A  decree  having  been 
entered  in  favor  of  the  appellee,  the  complain- 
ant took  an  appeal  to  the  Supreme  Court  of 
Nebraska.  The  case  being  undetermined  at  the 
time  of  the  admission  of  said.  Territory  as  a 
State,  it  was  transferred  to  the  court  below.  A 
decree  having  been  entered  in  that  court  di»- 
missing  the  bill,  the  complainant  took  an  appeal 
to  this  court. 

Messrs.  J.  J.  Bediek  and  Briggs,  for  appel- 
lant: 

In  the  case  of  Pierce  v.  Brawn,  7  Wall..  205 
(74  (J.  S.,  XIX.,  184),  decided  by  this  court  in 
1868  Term,  the  law  on  this  subject  is  clearly  and 
forcibly  declared.  The  court  says.  Mr.  Justice 
Clifford  delivering  the  opinion,  that  '*  Moral 
compulsion,  such  as  that  produced  by  threats 
to  take  life  or  to  inflict  great  bodily  harm,  as 
well  as  that  produced  hj  imprisonment,  is  every- 
where  regarded  as  sufficient  in  law  to  destroy 
free  agency,  without  which  there  can  be  no 
contract,  because,  in  that  state  of  the  case,  there 
is  no  consent. 

The  case  under  consideration  is,  in  almost 
every  particular  and  in  all  its  facts,  like  the  case 
above  cited.  The  tracts  of  land  are  adjoining. 
The  deeds  were  coerced  at  the  same  time  and 
through  the  same  instrumentality — the  Omaha 
Claim  Clubs,  led  on  by  Pierce. 

Pars.  Cont.,819;  Willard,  ikj..  208;  Chit. 
Cont.,  217;  2  Wis.,  261;  2  Greenl.  Ev.,  288:  5 
Hill.,  154;  16  Johns.,  154;  2  Wend.,  248;  6 
Mass..  506;  8  N.  H..  508. 

It  may  be  claimed  that  Morton's  judnnent  is 
a  lien  on  the  land,  from  the  fact  that  the  legal 
title  to  the  same  was  standing  in  the  name  of 
Pierce  at  the  time  the  Judgment  was  rendered. 
But  the  law  is  otherwise. 

The  general  lien  of  a  Judgment  creditor  upon 
the  lands  of  his  debtor,  is  subject  to  all  equities 
which  existed  against  said  lands  in  favor  of  a 
third  person,  at  the  time  of  the  recovery  of  the 
judgment. 

Buchan  v.  Sumner,  2  Barb.  Ch.,  165;  BUsv. 
Tousley,  1  Paige,  280;  WhiU  v.  Carpenter,  2 
Paige,  217;  Keirsted  v.  Avery,  Ai  Paige,  9;  « 
Barb.,  19;  11  Barb.,  490. 

Morton  only  claims  as  a  judgment  creditor, 
and  his  lien,  if  any,  is  genenu.  not  specific. 
For  aught  that  appears,  Morton  can  make  the 
amount  of  his  Judgment  out  of  other  property 
of  the  jiudgment  debtor;  for  it  is  not  shown  that 
execution  has  been  issued  and  returned  unsatis* 
fled  It  was  Morton's  duty  to  first  exhaust  Iub 
leral  remedies. 

But  there  is  no  proof  in  the  record  show* 
ing  that  Morton  has  a  Judgment  at  all,  or  the 
amount  or  condition  of  the  same.  All  that 
appears  is  from  the  allegations  of  the  plead- 
ings. 

Morton  claims  that  he  loaned  this  monev  to 
Pierce  in  Au^st,  1857,  about  the  time  the  deed 
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was  coerced  by  Pierce  from  Baker,  and  the  rec- 
ord diows  that  Baker  was  then,  and  ever  since 
has  been,  in  the  actaal  possession  of  the  land. 
Morton  stands  charged  with  notice. 

See  2  Johns.  Ch.,  38:  2  Paige,  Ch.,  800;  8 
Paige,  Ch.,  421. 

Mr.  J.  M.  Woolworth,  for  appellee: 

The  questions  raised  upon  this  record  are  ez- 
clusiTelv  questions  of  fact.  Two  courts,  upon 
a  consideration  of  this  testimony,  have  decided 
that  Baker  did  not  make  the  deed  while  in 
duress. 

This  deed,  which  was  made  Aug.  10,  1857, 
stood  unquestioned  until  Sep.  7, 18^,  a  period 
of  three  years.  And  what  is  further  significant 
is,  that  Baker  worked  for  Pierce  and  afterwards 
settled  with  him,  taking  his  note,  which  he 
traded  off  to  Pierce's  agent. 

It  is  quite  clear,  notwithstanding  the  conflict 
of  testimony  which  the  record  presents,  that  the 
deed  wfsmade  after  a  negotiation  and  amicable 
settlement  of  the  matter  between  the  parties, 
and  upon  a  consideration  paid  by  Pierce  at  the 
time. 

Admitting  that  the  threats  were  addressed  to 
Baker,  they  did  not  excite  any  fear  on  his  part. 
He  says  himself  that  his  uniform  answer  to 
them  was  one  of  resolution  and  defiance. 

He  says  that  he  did  not  make  the  deed  until 
advised  by  counsel;  so  that  it  appears  not  to 
have  been  so  much  fear,  as  an  expectation  of 
recovering  the  lands,  which  induced  him  to 
convey  them. 

It  is  not  reasonable  to 'suppose  that  these 
threats  of  an  injury  which  might  or  might  not 
be  inflicted,  and  which  it  might  or  might  not 
be  in  the  power  of  Pierce  to  inflict,  excited 
such  fear  in  Baker  as  induoed  him  to  make  the 
deed. 

It  is  as  far  as  possible  from  the  fact,  to  claim 
that  Baker  was  in  such  danger,  threatened  and 
impending,  as  was  suflScient,  in  severity  or  ap- 
prehension, to  overcome  the  mind  or  will  of  a 
person  of  ordinary  firmness. 

Pierce  v  Br&wn,  7  Wall.,  205  [74  U.  8.  XIX.. 
134]. 

Mr,  JuttHce  ClilFord  delivered  the  opinion 
of  the  court: 

Territorial  courts  are  created  by  an  Act  of 
Coo^n'ess,  and  they  usually  possess  jurisdiction 
of  controversies  of  a  civil  nature,  without  re- 
gard to  the  inquiry  whether  the  controversies, 
if  they  had  arisen  in  a  State,  would  have  been 
cognizable  in  the  tribunals  of  the  State  or  in 
the  Federal  Courts.  1  Stat,  at  L.,  77;  9  Stat. 
at  L.,  209;  Benner  v.  P&rt&r,  9  How.,  286. 

By  the  organic  Act  creating  the  Territory  of 
Ncbrs^ka  the  judicial  power  of  the  Territory 
WHM  vested  in  a  Supreme  Court  and  certain  dis- 
trict courts,  and  the  provision  was  that  the 
jurisdiction  of  those  courts  should  be  as  pre- 
scribed and  limited  by  law.  10  Stat,  at  L., 
280. 

Whenever  a  Territory  is  admitted  into  the 
Union  as  a  State,  the  cases  pending  in  the  Ter- 
ritorial courts  of  a  federal  character  or  juris- 
diction are  transferred  to  the  proper  Federal 
Court,  but  all  such  as  are  not  cognizable  in  the 
Federal  Courts  are  transferred  to  the  tribunals 
of  the  new  State.  Pending  cases,  where  the 
Federal  and  State  Courts  have  concurrent  juris- 
diction, may  be  transferred  either  to  the  State 
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or  Federal  Courts  by  either  party  possessing 
that  option  under  the  existing  laws. 

On  the  7th  of  September,  1800,  the  appellant 
filed  his  bill  of  complaint  in  one  of  the  district 
courts  of  the  Territory  against  Roswell  G. 
Pierce  and  the  appellee,  in  which  he  alleged 
that  he,  the  appellant,  under  the  laws  of  the 
United  States,  settled,  improved  and  entered 
82)  a  preemptor  the  southwest  quarter  of  sec- 
tion eight,  township  fifteen  north,  range  thir- 
teen east,  in  the  Countv  of  Douglas;  that  the 
first-named  respondent  claimed  to  own  the  tract 
so  settled,  improved,  and  entered  as  a  preemp- 
tion right  by  the  complainant;  that  the  said 
respondent  made  claim  to  the  same,  not  by 
virtue  of  any  law  of  the  United  States,  but  by 
virtue  of  the  rules  and  regulations  of  what  was 
known  at  the  time  as  the  Omaha  Claim  Club, 
an  organization  composed  of  one  or  two  hun- 
dred men,  the  object  of  which  was  to  protect 
every  claimant,  whether  resident  or  non-resi- 
dent, in  holding  three  hundred  and  twenty 
acres  of  land  as  a  claim  upon  the  public  lands 
of  the  United  States;  that  a  few  days  before 
he.  the  complainant,  entered  the  land  the  said 
Pierce  and  his  agent  and  a  few  other  persons, 
members  of  the  said  club,  came  to  the  house 
of  the  complainant,  and  that  the  said  Pierce, 
as  the  leader  of  the  party,  assured  the  complain- 
ant that  unless  he  would  agree  to  deed  the 
tract,  in  case  he  preempted  the  same,  to  the 
£aid  Pierce,  that  he,  the  said  Pierce,  with  the 
assistance  of  the  said  claim  club,  would  take 
his  life  by  hanging  or  drowninf^  him,  or  in  such 
other  manner  as  the  agents  oi  the  club  might 
think  fit  and  proper.to  employ ;  that  on  the  10th 
of  August,  1857,  he  entered  the  tract  under  the 
preemption  laws  of  the  United  States,  when 
the  said  Pierce,  his  agents,  and  certain  members 
of  that  club  again  came  to  him  and  repeated 
the  threats  before  used,  and  assured  him  that 
unless  he  immediately  conveyed  the  tract  to  the 
said  Pierce  they  would  carry  their  threats  into 
execution,  and  that  he,  by  means  of  those 
threats  and  through  fear  that  the  threats  would 
be  carried  into  effect  if  he  refused  to  convey 
the  land,  on  the  same  day  conveyed  the  tract 
to  the  said  Pierce  by  deed  in  the  usual  form, 
which  was  duly  acknowledged. 

Based  upon  these  allegations  the  complainant 
charges  that  the  conveyance  made  by  him  was 
procured  by  threats  and  through  fear  of  death 
and  without  consideration.  Morton,  the  ap- 
pellee, was  also  made  a  party  to  the  bill  of  com- 
plaint, because  he  was  a  judgment  creditor  of 
the  other  respondent,  and  claimed  an  interest 
in  the  land  by  virtue,  as  he  alleflred,  of  a  lien 
created  by  his  judgment.  Wheretore  the  com- 
plainant prayed  uat  the  conveyance  of  the 
tract  he  made  to  the  said  Pierce  may  be  decreed 
to  be  inoperative  and  void  and  that  the  said 
Pierce  may  be  decreed  to  reconvey  the  prem- 
ises to  the  complainant. 

Service  was  made  bv  publication,  as  the  re- 
spondents were  non-residents,  and  the  respond- 
ents failing  to  appear  and  plead,  answer  or 
demur  to  the  bill  of  complainant,  they  were 
duly  defaulted,  and  a  decree  was  entered  that 
the  bill  of  complaint  be  taken  as  confessed. 

Testimony  was  taken  and  the  cause  was  sub- 
mitted to  the  court,  and  the  court  found  that 
the  conveyance  was  obtained  by  the  said  Pierce 
from  the  complainant  through  threats  of  per- 
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sonal  violence  made  by  the  said  Pierce  and  his 
agents,  and  without  consideration,  anda  decree 
was  entered  ordering  that  the  conveyance 
should  be  canceled,  and  requiring  the  respond- 
ent to  reconve^r  the  premises  to  the  complain- 
ant, as  prayed  in  the  bill  of  complaint. 

Pursuant  to  amotion,  however,  subsequently 
filed  bv  the  appellee,  it  was  ordered  by  the 
court  that  the  decree  as  to  him  should  be  va- 
cated, and  that  he  have  leave  to  appear  and 
make  defense.  He  accordingly  filed  an  answer, 
in  which  he  admitted  that  the  complainant  en- 
tered the  land  as  alleged  in  the  bill  of  com- 
plaint and  that  he,  the  complainant,  had  been 
in  the  possession  of  the  same  from  that  time  to 
the  present,  but  alleged  that  the  complainant 
occupied  the  same  as  tenant  of  the  other  re- 
spondent. Responsive  to  the  charge  made  that 
the  deed  was  procured  from  the  complainant 
by  threats,  the  appellee  alleged  that  he  had  no 
knowledge  upon  the  subject,  that  he  could  not 
answer  to  the  charge  as  to  his  belief  or  other- 
wise, but  upon  information  he  denied  the  same 
and  alleged  the  fact  to  be  that  the  deed  was  the 
free  and  voluntary  act  of  the  complainant,  and 
that  the  other  respondent  was  the  true  and  law- 
ful owner  in  fee  of  the  premises,  devested  of 
all  the  claims  set  forth  in  the  bill  of  complaint; 
that  he,  the  appellee,  loaned  to  the  other  re- 
spondent the  sum  of  $5,000.  and  that  the  bor- 
rower failing  to  make  payment  as  stipulated  he 
brought  suit  against  him  and  recovered  judg- 
ment for  the  amount,  of  which  $2,600  remain^ 
due  and  unpaid,  and  that  his  judgment  was  a 
lien  on  the  land  described  in  the  pleadings. 
Wherefore  he  insisted  that  his  judgment  ought 
in  equity  to  be  held  a  better  claim  on  the  land 
than  the  claim  made  by  the  complainant. 

Defects  exist  in  the  record,  arising  from  the 
loss  of  some  portion  of  the  minutes  and  files  of 
the  clerk,  but  it  is  conceded  that  the  usual  rep- 
lication was  filed,  and  the  record  shows  that 
proofs  having  been  taken  by  both  parties  the 
cause  was  heard  and  the  District  Court  of  the 
Territory  entered  a  decree  dismissing  the  bill  of 
complaint  and  awarded  costs  to  the  respondent. 
From  which  decree  the  complainant  appealed 
to  the  Supreme  Court  of  the  Territory. 

Pending  the  appeal  in  the  Supreme  Court  of 
the  Territorv,  to  wit:  on  the  0th  day  of  Febru- 
ary, 1867,  Nebraska  was  admitted  into  the 
Union  upon  an  equal  footing  with  the  original 
States.     14  Stat,  at  L.,  892. 

Undetermined  as  the  appeal  was  at  that  date, 
and  it  appearing  in  duo  form  that  the  parties 
were  citizens  of  diiferent  States,  the  cause  was 
transferred  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Nebraska,  and  the  par- 
ties having  been  again  heard,  the  circuit  court 
determined  that  the  deed  made  by  the  complain- 
ant to  the  other  respondent  was  not  made  while 
he,  the  complainant,  was  in  duress,  and  that 
the  appellee,  by  reason  of  his  judgment,  has  a 
better  equity  in  the  premises  than  the  complain- 
ant, and  entered  a  decree  dismissing  the  bill  of 
complaint.  Whereupon  the  complainant  ap- 
pealed to  this  court,  and  now  insists  that  the  de- 
cree of  the  circuit  court  ought  to  be  reversed. 

Much  examination  of  the  evidence  or  of  the  law 
applicable  in  the  decision  of  the  case  is  unnec- 
essary, as  the  facts  are  substantially  the  same  as 
in  a  case  between  the  same  parties  which  was 
recently  heard  and  determined  by  the  court 
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after  mature  deliberation.    Pierce  ▼.  Brown,  7 
Wall,  314  r74  U.  8.,  XIX..  184]. 

By  the  bill  of  complaint  a  complete  title  is  set 
up  by  the  complainant  to  the  land  under  the 
preemption  laws  of  the  United  States,  and  the 
answer  admits  that  he  held  such  a  title  at  the 
dale  of  the  deed  he  made  to  the  other  respond- 
ent. Argument  upon  that  topic,  therefore,  is 
unnecessary,  and  the  complainant  charges  that 
he  was  induced  to  execute  the  deed  bv  threats 
and  from  fear  of  death  or  great  bodily  hana, 
and  the  respondent  concedes  that  he  is  not  able 
to  deny  that  allegation  from  any  personal 
knowl^ge  upon  the  subject,  and  he  even  goes 
further  and  says  that  he  cannot  answer  con- 
cerning the  same,  because  he  has  no  information 
or  belief  upon  the  subject.  Such  an  answer 
does  not  make  it  necessary  for  the  complainant 
to  introduce  more  than  one  witness  to  overcome 
the  defense,  but  the  court  is  not  inclined  to 
place  the  decision  upon  any  technical  ^^und, 
as  the  proofs  in  the  case  show,  to  the  entire  satis- 
faction of  the  court.that  all  the  matters  alleged 
in  the  bill  of  complaint  are  true,  and  that  the 
same  are  fully  established,  even  if  the  allega- 
tions of  the  answer  be  regarded  as  denials  made 
by  a  respondent  in  respect  to  matters  within  hia 
own  knowledge.  Some  conflict,  undoubtedly, 
exists  in  the  proofs,  but  the  weight  of  the  evi- 
dence is  so  decidedly  with  Uie  oomplainant  that 
the  court  feels  no  hesitation  in  saying  that  the 
allegations  of  the  bill  of  complaint  are  fully 
proved. 

Complete  incipient  title  was  acquired  by  the 
complainant  under  the  preemption  laws  of  the 
United  States,  and  on  the  same  day  the  de- 
faulted respondent,  through  threats  to  take  his 
life  if  he  ^refused,  compelled  him  to  convey  the 
same  to  that  party,  and  the  settled  law  of  this 
court  is  that  such  acts  amount  to  legah  duress, 
and  that  a  deed,  or  other  written  obligation  or 
contract,  procured  by  such  means,  is  inopera- 
tive and  void,  and  that  rule  is  applied  in  ail  ju- 
risdictions where  the  principles  of  the  common 
law  prevail.     Pierce  v.  Br&um  \supra\. 

Actual  violence  is  not  necessary  to  constitute 
duress  even  at  comnion  law,  as  understood  in 
the  parent  country,  because  consent  is  the  very 
essence  of  a  contract,  and  if  there  be  compul- 
sion there  is  no  consent,  and  it  is  well  settled 
law  that  moral  compulsion,  such  as  that  pro- 
duced by  threats  to  take  life  or  to  inflict  great 
bodily  harm,  as  well  as  that  produced  by  im- 
prisonment, is  suflScient  to  destroy  free  agency » 
without  which  there  can  be  no  contrpct,  as  m 
that  state  of  the  case  there  is  no  consent.  Chit. 
Cont.,  192;  2  Greenl.  £v.,  283;  2  Inst.,  4^2; 
2  Roll.  Abr.,  124;  RiehardeonY.  Duncan,  3  N. 
H..  508;   Watkins  v.  Baird,  6  Mass.,  511. 

Where  a  party  enters  into  a  contract  for  fear 
of  loss  of  life,  or  for  fear  of  loss  of  limb,  or  fear 
of  mayhem,  or  for  fear  of  imprisonment,  the 
contract  is  as  clearly  void  as  when  it  was  pro- 
cured by  duress  of  imprisonment,  which  la 
where  there  is  an  arrest  for  an  improper  pur- 
pose without  just  cause,  or  where  there  is  an 
arrest  for  a  just  cause  but  without  lawful  au- 
thority, or  for  a  just  cause  but  for  an  unlawful 
purpose;  and  the  rule  is  that  in  either  of  thoee 
events  the  party  arrested,  if  he  was  thereby  in- 
duced to  enter  into  a  contract,  may  avoid  it  as 
one  procured  by  duress. 

2.  Judgments  were  not  ti^s  at  common  )a^r, 
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but  Congress,  in  adopting  the  modes  of  process 
prevailing  in  the  States  at  the  time  the  judicial 
system  of  the  United  States  was  organized,  made 
udffments  recovered  in  the  Federal  Courts  liens 
n  3\  cases  where  they  were  so  by  the  laws  of 
the  States,  and  a  later  Act  of  Congress  has  pro- 
vided that  judgments  shall  cease  to  have  that 
operation  in  the  same  manner  and  at  the  same 
periods  in  the  respective  federal  districts  as  like 
processes  do  when  issued  from  the  state  courts. 
WtlUams  V.  Benedict,  8  How.,  Ill;  Bigga  v. 
Joknmm  Co.,  6  Wall.,  166  [78  U.  8.,  XVIII., 
768]. 

Such  a  lien  confers  a  right  to  levy  on  the  land 
to  the  exclusion  of  other  adverse  Interests  ac- 
quired subsequently  to  the  judgment,  but  the 
hen  constitutes  no  property  or  ri^ht  in  the  land 
itaelf ,  as  it  is  merely  a  general  hen  securing  a 
preference  over  subsequently  acquired  interests 
in  the  property.  Canard  v.  Atlantic  Ins.  Co. , 
1  Pet.,  443;  MamngiUy.  Downs,  7  How..  767; 
Buchan  V.  Sumner,  2  Barb.  Ch.,  165;  EiU  v. 
Taudey,  1  Paige,  280;  White  V.  Carpenter,  2 
Paiffe,  217. 

For  these  reasons  we  are  of  opinion  that  the 
circuit  court  erred  in  entering  a  decree  for  the 
appeliee. 

Decree  reversed,  with  easts,  and  the  cause  re- 
manded, with  directions  to  enter  a  decree  for  the 
appellant,  in  conformity  wUh  the  opinion  of  this 
court. 

Clted-16  Wall.,  432;  17  Wall.,  74;  4  Hughes,  34fi, 
349 ;  41  Am.  Hep.,  072  (17  W.  Va.,  276). 


THE    PHILADELPHIA,    WILMINGTON 
AND   BALTIMORE  RAILROAD    COM- 

V ANY,  Plff.  in  Srr., 
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JOHN  DUBOIS. 

(See  S.  C,  12  Wall.,  47-^.) 

Fhr  building  piers-^patent — estoppel  by  silence — 
evidence  of  state  of  art. 

The  first  claim  In  Dubois'  patent  for  building 
piers  Is  not  for  a  process,  but  for  a  device  or  instru- 
ment to  be  employed  In  a  process,  the  instrument 
being  a  floating  coffer-dam. 

The  second  claim  of  the  patent  Is  for  the  use  of 
the  tube,  whether  longer  or  shorter,  no  matter  what 
ita  shape  or  material,  or  of  how  many  parts  consist- 
ing. 

A  party  is  not  estopped  by  his  silenoe,  unless  it 
has  misled  another  to  his  hurt. 

Evidence  in  regard  to  the  state  of  the  art  had  no 
legitimate  bearing  upon  the  question  whether  the 
patentee  was  the  first  Inventor. 

[No.  94.J 
Argued  Mar.  1,  1871.       Decided  Apr.  S,  1871. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Maryland. 

Suit  was  brought  in  the  court  below,  by  the 
defendant  in  error,  to  recover  for  the  alleged  in- 
f  riogeno^nt  of  a  certain  patent.  Judgment  hav- 
ing been  given  for  the  plaintiff,  the  defendant 
sued  out  this  writ  of  error. 

The  case  is  sufficiently  stated  in  the  opinion 
of  the  court 

Messrs,  J,  H.  B.  Latrobe,  William  Sehley 

NoTB.— Distinction  between  inventions  and  proo- 
ernes:  when  latter  patented.  See  note  to  Oomlng  v. 
Burden,  S«  IT.  S.  (lA  How.)^26e. 
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and  Thon&as  Don&ldaon,  for  plaintiff  in  er- 
ror: 

The  first  claim  of  the  plaintiff  is  for  the  speci- 
fied means  of  effecting  the  result;  of  placing  a 
pier  in  a  river  or  stream,  in  a  condition  of  pre- 
paredness for  the  reception  of  the  bridge,  in- 
tended to  be  thrown  over  such  river  or  stream. 
Those  means  embraced  a  floating  coffer-dam 
constructed,  used  and  guided  as  described  in 
the  specification ;  and  also  embraced  the  speci- 
fied devices  and  contrivances  for  constructing, 
using  and  guiding  the  said  coffer-dam,  up  to 
the  point  of  the  completeness  of  the  pier. 

That  this  comprehensive  interpretation  is 
true,  is  shown  by  the  language  of  the  claim  it- 
self. It  is  for  building  and  setting  piers.  It 
is  not  for  the  cofferdam  nor  for  the  use  of  the 
coffer-dam  separatelv ;  but  for  the  use  of  the 
coffer  dam  described  in  the  specification,  con- 
structed as  therein  mentioned,  gradually  low- 
ered by  the  weight  of  the  masonry,  and  guided 
in  its  descent  by  guide  piles,  in  the  manner 
mentioned  in  the  specification,  all  co-operating 
to  produce  the  result  to  be  accomplished,  name- 
ly: building  and  setting  a  fini^ed  pier  in  a 
nver  or  stream. 

The  correctness  of  this  interpretation  is  fur- 
ther shown  by  the  language  used  in  the  first 
paragraph  of  the  specification,  where  he  claims 
to  have  invented  a  new  and  useful  improve- 
ment in  building  piers  for  bridges  and  other 
structures,  and  setting  the  same.  His  first  claim 
IS  for  this  improvement,  and  was  intended  to 
cover  the  whole. 

In  another  part  of  the  specification,  after  men- 
tioning certain  preparatory  steps,  he  proceeds 
to  show  how  the  platform  was  to  be  construct- 
ed; the  first  section  of  the  hollow  tube  to  be 
bolted  thereon,  etc.,  for  the  buildine  and  set- 
ting of  the  pier;  and  then  follows  a  description 
of  the  whole  process  of  building  and  lowering 
the  pier  in  its  gradually  guided  descent  until, 
in  his  own  language,  "the  pier  rests  down  and 
becomes  set  upon  the  foundation." 

A  further  argument  in  support  of  the  con- 
struction that,  in  his  claim,  he  meant  to  include 
the  entirety  of  his  alleged  improvement,  is  fur- 
nished by  the  second  claim,  which  is  "For  the 
use  of  the  tube  which  constitutes  the  dam.  for 
encasing  and  strengthening  the  pier,  substan- 
tially as  set  forth."  This  second  claim  being 
for  the  tube,  substantially  as  set  forth,  shows 
that  the  like  words  "substantially  as  set  forth," 
used  in  the  first  claim,  refers  not  to  the  floating 
coffer-dam,  which  is  another  name  for  the  tube 
mentioned  in  the  second  claim,  but  refers  to  the 
process  of  building  and  setting  the  pier,  as  de- 
scribed in  the  specification  in  its  entirety.  A 
claim  for  a  process  must,  of  necessity,  be  defi- 
nite, precise  and  comprehensive.  It  must  be 
for  an  entirety;  not  for  separate  parts  of  the 
means  described  as  necessary  to  produce  the 
result. 

The  first  claim  is  for  a  process.  A  process 
may,  undoubtedly,  be  the  basis  of  the  patent, 
where  no  part  of  the  means  employed,  separate- 
ly considered,  is  new  or  claimed  as  new.  The 
combination  of  cooperating  constituent  ele- 
ments, so  combined  and  operating  as  to  pro- 
duce a  new  and  useful  result,  or  a  known  re- 
sult in  a  new  and  useful  way,  is  patentable.  In 
such  a  case,  the  patent  stands  upon  the  combi- 
nation or  process. 
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Prouiy  ▼.  Draper,  1  Story,  668;  Prauty  v. 
Buggies,  16  Pet. .  386 ;  Dafds  y.  Palmer,  2  Brock. , 
298;  McOormiek  v.  TaleoU,  20  How.,  405  (61 
U.  S.,  XV.,  930);  Vance  v.  Camj^^,  1  Black, 
427  (66  U.  tt.,  XVII.,  168);  Burr  v.  Duryee,  1 
Wall.,  672  (68  U.  8.,  XVII.,  658);  Sames  v. 
Oot{frey,  1  Wall.,  79  (68  U.  S..  XVII.,  648); 
Turrm  V.  B.  B.  Co.,  1  Wall..  491  (68  U.  S., 
XVII.,  668);  Case  ▼.  Brown,  2  Wall.,  320(69 
U.  8.;  XVII.,  817);  Palmer  v.  Wagstaffe,  26 
Eng.  L.  &  £.,  587;  Untoin  v.  J7ea^,  82  Eng.  L. 
&  E.,  86. 

In  the  construction  given,  as  to  the  first  claim, 
it  is  limited  to  so  mucn  of  the  process  as  is  nec- 
essary to  building  the  pier  It  ignores  the  idea  of 
a  process  for  building  and  setting.  It  does  not 
regard  the  guide  pile  as  embraced  by  the  first 
claim,  nor  the  holes  in  the  platform  as  part  of 
the  means  employed,  in  the  mode  of  accom- 
plishing ^hat  he  claims  as  his  invention  in  this 
first  claim. 

This  first  claim  is  for  designated  means  to 
produce  a  specified  result,  which  result  em- 
braces the  setting  of  the  pier;  and  the  means 
designated  for  the  accomplishment  of  this  re- 
sult, comprehend  the  apparatus,  devices  and 
contrivances  plainly  set  forth  in  the  specifica- 
tion as  the  means  employed,  in  connection  with 
the  buoyancy  of  the  water,  to  produce  the  re- 
sult: said  means  combined  and  cooperating 
substantiallv  as  set  forth  in  the  specification. 
And  second,  when  the  same  or  a  like  result  has 
been  produced  bv  other  and  different  means, 
such  result  would  be  attained  without  any  in- 
fringement of  the  plaintiff's  first  claim. 

It  becomes  a  question  of  identity.  The  doc- 
trine as  to  ''mechanical equivalents"  and  as  to 
"fraudulent  evasion  "  can  have  no  rightful  ap- 
plication in  a  question  of  this  kind. 

We  used  a  platform  but  not  a  platform  per- 
forated with  holes  for  the  insertion  of  guide 
piles.  We  used  an  iron  tube  of  boiler  plate 
metal;  but  not  a  hollow  tube,  with  a  bolting 
flange  on  its  lower  edge,  so  as  to  be  bolted  horf 
zontally  to  the  platform.  We  used  no  calk, 
pitch  or  cement;  our  tube  had  an  iron  bottom, 
part  of  the  tube  itself.  We  used  the  buoyancy 
of  the  water ;  but  not  in  combination  with  plaint- 
IflTs  apparatus.  The  buoyancy  of  water  is  a 
property  of  nature  which  no  one  can  appro- 
priate. 

Now,  it  was  very  material  that  the  Jury  should 
have  been  properly  instructed  as  to  this  first 
claim.  Pier  No.  8,  the  pier  in  the  deepest  water, 
was  guided  by  screws  alone,  without  the  use 
even  of  a  shaping  frame.  Pier  No.  2  was  part- 
ly lowered  by  screws  and  subsequently  by  fall 
and  block;  and  was  guided  by  fumng,  consti- 
tuting a  shapine;  frame.  Piles  were  not  used 
at  all  to  guide  the  platform. 

The  second  claim  of  the  plaintiffs  is  "For  the 
use  of  the  tube,  which  constitutes  the  dam  for 
encasing  and  strengthening  the  pier,  substan- 
tially as  set  forth." 

The  words  "substantially  as  set  forth,"  re- 
quire that  we  should  recur  to  the  specification, 
to  see  what  sort  of  a  tube  is  there  described. 
And  it  seems  to  be  plain  that  he  claims  a  sec- 
tional caisson.  His  direction  is,  to  bolt  to  tiie 
upper  side  of  the  platform  one  section  of  a  hol- 
low rectangular  box  or  tube.  He  speaks  again 
of  the  first  and  several  other  sections,  and  of  ad- 
ditional sections. 
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But  the  court  construes  this  claim  as  embrac- 
ing the  use  of  the  tube,  "whether  it  be  first 
placed  in  position  entire,  or  be  built  in  sections 
as  the  masonry  progresses."  Now,  there  was 
evidence  that  one  at  least  of  the  caissons  was 
constructed  entire,  on  shore,  and  then  floated 
to  its  place,  and  set  on  its  foundation  before 
any  masonry  was  put  in.  But  the  court's  in- 
struction declares  the  building  of  a  pier,  in  such 
tube,  to  be  an  infringement  of  the  second  daim. 
In  this  ruling,  the  court,  we  think,  was  in  er- 
ror. 

The  defendant's  first  prayer  ought  to  have 
been  granted,  in  terms  as  propounded.  It  em- 
bodied a  true  interpretation  of  the  principle  of 
operation,  as  it  is  denominated  in  the  specifica- 
tion, and  which,  in  fact,  is  a  process  for  build- 
ing and  setting  piers  in  rivers  and  streams.  We 
use  the  word  "process"  because  it  is  generally 
used  in  cases  of  this  character.  Tne  word 
"method"  "mode"  "plan  "or  other  like  term, 
would  equally  well  express  the  idea.  The  dis- 
tinction between  a  patent  for  a  process  and  a 
patent  for  a  machine,  is  shown  in  the  various 
cases  cited  in  Corning  v.  Burden,  15  How.,  269 
and  in  the  opinion  in  that  case,  p.  267. 

The  eighth  prayer  of  the  defendant  ought  to 
have  been  granted. 

Fraud  and  imposition  in  obtaining  the  pat> 
ent  were  directly  charged.  Strong  evidence 
was  given  tending  to  show  the  alle^^  fraud. 

In  the  conversation  between  them,  Dubois 
did  not  disclose  the  fact,  if  such  was  the  fact, 
nor  even  pretend  that  he  was  the  inventor 
of  the  mode  of  building  and  setting  bridges, 
which  Mr.  Parker,  as  the  engineer  of  defend- 
ant, intended  to  follow  in  constructing  and 
setting  the,  piers.  It  is  a  strong  case  for  &e  ap- 
plication of  the  doctrine  of  estoppel  in  pais. 
His  silence ,  was  justification  to  Mr.  Parker,  in 
pursuing  the  course,  which  he  had  explained 
to  Dubois  he  intended  to  pursue.  The  follow- 
ing cases  are  cited  on  this  point; 

Ihe  V.  OliDer,  2  Sm.  Lead.  Gas.,  7th  ed.,605; 
5  M.  &  R.,  202.  and  notes;  DeseU  v.  OdeU,  3 
Hill,  219;  Stephens  v.  Baird,  9  Ck)w.,  277; 
Hatch  V.  Kimball,  16  Me.,  146;  Bangdey  v. 
Spring.  21  Me.,  187;  Tongue  v.  NutweU,  17 
Md..  212;  Alexander  v.  WaUer,  8  Gill,  247; 
MeCleUanY,  Kennedy,  8  Md.,  280;  Bk,  ▼.  Lee, 
18  Pet.,  119;  Piekardv.  Sears,  6  Ad.  &  £1., 
469. 

The  ninth  prayer  was  framed  on  the  theory 
that  the  evidence  in  relation  to  the  state  of  the 
art  of  building  and  setting  piers,  known  at  the 
date  of  plaintiff's  patent,  was  proper  to  be  con- 
sidered bv  the  jury  on  the  question  whether 
the  plaintiff  was  the  first  and  original  inventor 
of  what  he  claimed  as  new.  The  court,  in  its 
sixth  instruction,  limited  the  consideration  of  the 
state  of  art,  to  the  question  of  damages  alone. 
See,  Vance  v.  CdmpbeU,  1  Black,  427  (66  U.  8. , 
XVII.,  168). 

Messrs,  WilUam  H.  Armstrong,  Samuel 
Linn  and  L.  M,  Beynolds,  for  defendant  in 
error: 

It  was  competent  for  Mr.  Dubois  to  claim 
and  to  obtain  a  patent  for  a  combination,  tod 
also  for  such  of  the  elemental  parts  of  the  com- 
bination as  were  new  and  useful. 

Curt.  Pat.,8d  ed.,  secs.llU,  U9,dSSi;Wyeth  ▼. 
Stone,  1  Btory,  278;  Hogg  v.  Bmeraon,  6  How. » 
487;  S  a,  11  How.,  687;  Moody  v.  FUke,  2 
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Mag..  117;  PUt  ▼.  WhUman,  3  Story,  609;  Par- 
ker  V.  Ilcnoorth,  4  McLean »  870. 

The  proper  construction  of  tlie  patent  to  Du- 
boiB,  IB  that  given  to  it  by  the  court  below,  in 
instructions  to  the  jury,  and  that  it  is  not  for  a 
process  for  setting  and  building  piers,  as  con 
tended  for  by  defendant,  but  for  certain  de- 
vices or  apparatus  to  be  used  in  building  or 
Betting  piers;  that  it  is  for  a  platform  and  wa- 
ter-ti^ht  tube  or  caisson  attached  thereto,  as 
deflcnbed  as  an  improvement  upon  the  coffer- 
dams formerly  used  for  such  purpose;  for  the 
use  of  the  tube  as  a  protection  to  the  pier  after 
it  has  been  erected,  and  for  a  combination  of 
the  cofferdam  with  guide  piles,  as  described, 
for  the  purpose  of  guiding  and  directing  the 
pier  to  its  foundation  at  the  bottom  of  the  river, 
and  staying  it  against  lateral  motion,  by  means 
of  the  guide  piles  to  be  cut  off  above  the  plat- 
form. The  patent  is  for  the  structures,  appa- 
ratus or  devices,  described  in  the  speeifications, 
and  which  are  to  be  used  in  the  process  of 
building  and  setting  piers.  It  is  for  the  devices 
employed,  by  whatever  name  they  should  be 
called,  and  not  for  the  process  in  which  they 
are  used. 

The  plaintiff,  after  describing  one  mode  of 
carrying  out  his  invention,  proceeds  to  specify 
luB  several  claims  for  letters  patent,  thus: 

1.  Building  and  setting  piers  by  means  of  a 
floating  coffer-dam,  substantially  as  set  forth; 
and  thereupon  the  defendant's  counsel  argue, 
that  the  words  "  substantially  as  set  forth  re- 
fer to  the  preceding  description,  and  include 
the  entire  means  used  as  described  for  building 
and  setting  a  pier.  We  contend  that  they  mean 
the  employment  of  a  coffer-dam,  substantially 
like  that  set  forth  in  the  building  and  setting 
of  piers. 

The  patent  granted  to  plaintiff  is  for  three 
distinct  things,  viz. :  a  coffer-dam,  such  as  de- 
scribed  for  building  and  setting  piers;  the  tube, 
constituting  the  coffer  dam,  for  encasing  the 
pier;  and  the  coffer-dam  in  combination  with 
the  guide  piles.  Each  of  these  constitutes  a 
distinct  claim,  and  is  susceptible  of  a  separate 
infringement. 

The  first  claim  is  not  for  a  process,  but  for  the 
nse  of  certain  specified  apparatus  in  the  building 
and  setting  of  piers,  wliich  may  be  infringed 
without  the  use  of  certain  other  elements  which, 
in  combination  therewith,  are  made  the  sub- 
ject of  the  third  claim.  In  support  of  this  prop- 
osition we  refer  to  Corning  v.  Burden,  16  How., 
252. 

The  tube  or  caisson  which, with  the  platform, 
constitutes  the  coffer-dam,  is  not  necessarily  to 
be  built  in  sections,  but  may  consist  of  one  en- 
tire tube,  and  after  one  section  has  been  bolted 
or  fastened  to  the  platform,  in  the  manner  de- 
scribed in  the  specification,  other  sections  are  to 
be  added,  only  as  the  same  may  be  required  by 
the  depth  of  the  water  in  which  the  pier  is  to 
be  set. 

Dubois  was  under  no  obligation  to  disclose 
to  Mr.  Parker  his  invention  and,  therefore,  no 
estoppel  can  result  from  his  alleged  silence; 
and  even  if  under  certain  circumstances  silence 
would  estop  him,  the  case  as  presented  lacks 
one  essential  element  of  an  estoppel  in  pais,  in 
that  there  is  no  evidence  that  anything  of  value 
was  expended  by  Mr.  Parker  or  the  defend- 
ant in  ignorance  of  Dubois'  right.  The  defend- 
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ant  was  not  influenced  to  act  by  the  silence  of 
Dubois.  On  this  point  the  following  cases  are 
cited  * 

Cam.  V.  Moliz,  10  Pa.,  580;  Wallis  v.  TVt/^- 
dell,  6  Pick..  455;  Whitney  v.  Holmes,  15  Mass., 
152;  Miller  v.  Oresson,  5  Watts  &  S..  284; 
Can,  Go,  v.  Hathaway,  8  Wend.,  480;  Hill  v. 
Epley,  81  Pa.,  384;  Ream  v.  Harnish,  45  Pa., 
879;  MiUingar  v.  8org,  55  Pa.,  225;  Chapman 
V.  Chapman,  59  Pa.,  214. 

The  facts  necessary  to  establish  an  estoppel 
in  pais,  must  appear  affirmatively  and,  there- 
fore, there  being  no  evidence  in  the  case  show- 
ing that  defendant  or  Mr.  Parker  was  misled 
to  their  hurt,  there  can  be  no  estoppel,  even  atsr 
suming  the  fact  of  Dubois'  silence. 

Com.  V.  Moltz,  10  Pa.,  530;  HiU  v.  Epley,  81 
Pa.,  884.  , 

Mr.  JusHce  Strong^  delivered  the  opinion  of 
the  court: 

The  merits  of  the  controversy  between  the 
parties  in  this  case,  felate  mainly  to  the  inquiry, 
whether  the  circuit  court  correctly  construed 
the  patent,  for  an  alleged  infringement  of 
which  the  suit  was  brought.  At  the  trial,  it  be- 
came a  material  question,  for  what  invention 
the  patent  was  granted,  and  especially  what 
the  first  claim  ot  the  patentee  was  intended 
to  cover.  Was  it  a  device,  a  structure  or  an  in- 
strument designed  for  use  in  a  process;  or 
was  it  a  process  itself?  The  defendants,  now 
plaintiff  in  error,  contended  that  the  patent,  so 
far  as  it  covered  the  first  claim,  was  for  a  proc- 
ess of  building  and  setting  piers,  which  process 
consisted  of  driving  temporary  piles  in  the  bed 
of  a  stream  outside  of  a  given  space;  ihcn  pre- 
paring a  suitable  accommodation  for  a  pier; 
then  making  a  strong  timber  or  other  suitable 
character  of  platform  and  bolting  upon  its  up- 
per surface  a  section  of  a  hollow  rectangular, 
or  other  desirable  form  of  box,  to  be  made  of 
boiler  plate  metal  or  other  suitable  material, 
strengthened  laterally  and  longitudiuallv,  from 
sides  and  ends,  by  means  of  strong  rods,  and 
fitted  to  slide  down  and  over  the  guides  piles 
first  driven,  by  cutting  vertical  holes  through 
the  platform;  then  laying  the  masonry  of  this 
pier  in  this  box  made  water-tight,  adding  sec- 
tions from  time  to  time,  as  the  increasing 
weight  of  the  masonry  required,  and  as  the  box 
with  its  contents  sunk,  until  the  platform,  and 
pier,  encased  by  the  different  sections  of  the 
box,  rested  and  became  set  upon  the  founda- 
tion prepared,  when  the  guide  piles  are  sawed 
off  just  above  the  top  of  the  timber  or  other 
platform,  so  that  their  stumps,  in  connection 
with  the  weight  of  the  pier,  may  serve  to  pre- 
vent lateral  movement  of  the  platform  and  pier 
on  the  foundation.  Holding  such  opinions  of 
the  nature  of  the  invention,  the  clefendants 
asked  the  court  thus  to  construe  the  patent  and  to 
instruct  the  iury  that  the  words  *'  substantially 
as  described  in  the  specification,  when  speaking 
of  the  "  principle  of  operation,"  which  the  pat- 
entee desired  to  have  protected,  and  the  words 
''  substantially  as  set  forth, "in  the  first  claim, 
refer  to  that  process;  and  hence,  that  unless 
the  defendants  use  that  process  as  detailed,  as 
well  as  the  platform  composing,in  part,  the  float- 
ing coffer-oam  fitted  to  slide  down  the  guide 
piles  referred  to,  bv  cutting  vertical  holes  through 
It  and  sawing  off  thestump&of  the  piles  just  above 

267 


47-«5 


SUPUKMB  CoURt  t>*  t&B  UwiTTM)  StXtfeft. 


Dbc.  Tbrk. 


the  top  of  the  platform  when  the  pier  ifi  com- 
pleted, as  also  the  other  parts  of  the  process 
claimed  in  the  first  claim,  the  plaintiff  could 
not  recover  for  an  infringement  of  that  claim. 
This  instruction  the  court  refused  to  give,  con- 
struing the  claim  to  be,  not  for  a  process,  but 
for  a  device  or  instrument  to  be  employed  in 
a  process,  the  instrument  being  a  floating  cof- 
fer-dam, constructed  as  described  in  the  specifi- 
cations, in  which  the  masonry  of  the  pier 
might  be  laid  and  sunk  to  the  foundation  by  its 
own  gravity. 

In  this,  it  is  now  insisted  the  court  erred.  We 
are  of  opinion,  however,  that  the  construction 

given  to  this  claim  was  correct,  and  that  the 
efendants  were  not  entitled  to  an  affirmative 
response  to  their  prayer.  Undoubtedly,  a  pat- 
entee may  claim  and  obtain  a  patent  for  an  en- 
tire combination  or  process,  and  also  for  such 
parts  of  the  combination  or  process  as  are  new 
and  useful,  or  he  may  claim  and  obtain  a  patent 
for  both.  That  this  patentee  did  not  intend  by 
his  first  claim  to  appropriate  the  process  of 
building  and  setting  piers  which  he  had  pre- 
viously described  in  his  specification  is  made  evi- 
dent by  several  considerations.  The  words  by 
which  the  claim  ia  immediately  preceded  tend 
strongly  to  show  this.  The  patentee  had  de- 
scribe the  common  method  of  building  and 
setting  piers,  by  a  stationary  coffer-dam  built 
up  from  the  bottom,  out  of  which  the  water  was 
pumped.  The  inconvenience  and  expense  of 
this,  he  proposed  to  obviate.  He  then  added, 
*'to  enable  others  to  perform  with  my  invention, 
I  will  proceed  to  describe  its  construction  and 
operation."  Did  he  mean  construction  of  a 
process?  Following  this  was  a  description  of  a 
floating  caisson,  or  coffer-dam,  with  all  the  de- 
tails of  its  construction,  and  also  of  ^ide  piles, 
with  a  mode  for  their  use  in  directmg  the  cof- 
fer-dam in  its  descent  with  the  pier  to  the 
foundation.  He  then  added,  "  I  have  given  a 
minute  description  of  means  for  carrymg  out 
my  invention,  but  I  do  not  wish  to  be  confined 
to  those  means  (by  which  he  plainly  meant 
process),  but  desire  to  be  protected  in  the  prin- 
ciple of  operation  embodied  in  a  floating  coffer- 
dam,subfitantiallv  as  described, for  building  and 
setting  piers  for  bridges  and  other  structures." 
This  can  hardly  mean  anything  else  than  a  claim 
for  the  principle  of  operating  in  building  and 
setting  piers  through  the  instrumentality  of  a 
floating  coffer-dam.  substantially  such  as  he  had 
previously  described.  The  language  is  awk- 
ward, but  it  is  reasonably  intelligible.  It  was 
not  the  principle  of  operating  by  what  was  em- 
bodied in  a  process,  such  as  had  been  described, 
that  he  desired  to  be  protected  in,  but  that  em- 
bodied or  wholly  contained,  in  a  coffer-dam. 
This  he  had  described  as  an  improved  substi- 
tute for  a  stationary  dam.  If  it  was  not  the 
method  or  process  that  he  sought  protection  for, 
it  is  incredible  that  he  would  have  described  it 
as  embodied  (that  is,  collected  into  a  whole) 
in  one  of  the  devices  used  in  the  process.  Now, 
reading  the  first  claim  in  connection  with  this 
language  of  the  specification  that  immediately 
precedes  it,  we  cannot  doubt  that  the  claim  is 
lor  the  instrument  or  device  denominated  a 
floating  coffer-dam,  substantially  such  as  de- 
scribea  in  the  specification,  to  be  used  in  build- 
ing and  setting  piers.    It  is  clear  the  invention 
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was  regarded  by  the  Y^tentee  as  a  different 
thing  from  the  mode  of  using  it.  '*  Having/' 
said  he,  '*  described  one  mode  of  carrying  out 
my  invention,  what  I  claim  and  desire  to  secure 
by  letters  patent  is :  1,  building  and  setting  piers 
by  means  of  a  fioating  coffer-dam,  substantially 
as  set  forth ;  2.  the  use  of  the  tube  which  con- 
stitutes the  dam  for  incasing  and  strengthening 
the  pier,  substantially  as  set  forth:  8,  the  guide 
piles.  A  A,  in  combination  with  a  floating  coffer- 
dam, substantially  as  and  for  the  purpose  set 
forth.''  If  his  intention  was  to  claim  the  proc- 
ess, or  a  process  substantially  such  as  described 
in  the  specification,  it  was  easy  to  say  so,  and  it 
was  worse  than  useless  to  mention  only  one  of 
the  means  or  instruments  by  which  the  process 
was  conducted.  Looking,  also,  at  the  third 
claim,  which  is  plainly  for  a  combination  of  de- 
vices, a  combination  of  a  floating  coffer-dam 
with  guide  piles,  substantially  as  described,  and 
for  the  purposes  described,  to  wit:  building  and 
setting  piers,  it  is  evident  the  first  claim  was  for 
the  caisson  or  coffer-dam.  Why  claim  such  a 
combination  if  the  first  claim  was  for  a  process 
of  which  the  guide  piles  and  the  floating  dam 
were  essential  component  parts? 

At  the  argument  much  importance  was  at^ 
tached,  on  behalf  of  the  plaintiffs  in  error,  to  the 
fact  that  the  language  of  the  claim  is,  '*  build- 
ing and  setting  "  piers  by  means  of  a  floating 
coffer-dam.  and  it  was  urged  that,  in  the  con- 
struction given  to  it  by  the  court,  the  idea  of 
'*  setting  the  pier  is  ignored.  But  the  setting 
of  a  pier  by  means  of  a  floating  dam  is  insep- 
arable from  the  construction  of  a  pier.  It  is  a 
part  of  the  process  of  building.  The  building 
consists  in  laying  the  masonry  of  the  pier  with- 
in the  dam,  causing  it  to  descend  by  its  own 
gravity  towards  the  bottom  until  it  reaches  the 
foundation.  This  descent  is  the  setting.  The 
floating  coffer  is,  therefore,  an  Instrument  not 
only  for  building,  but  for  settine  piers.  Hence, 
if  the  claim  was,  as  we  think,  for  the  floating 
dam  alone,  when  used  for  the  purpose  desig- 
nated, and  not  for  its  use  in  combination  wiUi 
the  other  devices,  and  with  the  process  described 
in  the  specification  (what  the  inventor  called 
"one  mode  of  carrying  out  his  invention  **)  it 
was  well  described  as  a  means  for  building  and 
setting  piers. 

The  plaintiffs  in  error  also  complain  that  the 
court  construed  the  second  claim  of  the  patent 
to  be  for  the  use  of  the  tube,  or  material  of 
which  the  dam  is  made,  for  incasing  and 
strengthening  the  pier,  no  matter  whether  it  be 
first  placed  in  position  entire  or  be  built  in  sec- 
tions as  the  masonry  progresses.  It  is  argued  the 
claim  embraced  only  an  iron  sectional  tube  or 
caisson.  It  is  very  manifest,  however,  that  the 
construction  given  to  it  was  right.  The  speci- 
fication expressly  describes  the  tube  as  '*  com- 
posed of  boiler  plate  metal  or  other  suitable  ma- 
terial;" and,  a^in.  it  states  "that  a  floating 
water  tight  coffer-dam,  operating  on  the  prin- 
ciple de8cril)ed,  might  be  made  of  wood  or  other 
material  than  boilerplate  metal."  It  Ib  equally 
plain  that  a  tube  composed  of  sections  was  not 
excl  usi  vely  meant.  The  claim  refers  to  the  spec- 
ification, and  that  explains  both  its  construc- 
tion and  its  possible  use  in  strengthening  the 
piers.  By  reference  to  it,  it  will  be  seen  that  the 
tube  is  not  necessarily  constituted  of  several  sec- 
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tioDB.  Its  fonnalton  Is  described  to  be,  con- 
stracting  a  strong  timber  or  other  suitable  cliar- 
acter  of  platform,  and  bolting  to  its  upper  side 
one  section  of  a  hollow  rectangular,  or  other 
desirable  form  of  box  or  tube,  which  is  used  to 
incase  or  strengthen  the  pier,  the  tube  being 
oompoMd  of  boiler  plate  metal  or  other  suitable 
material.  This  platform  and  section  of  the  tube 
are  then  calked  and  pitched,  or  cemented,  so 
as  to  be  water-tight  at  bottom  and  on  all  sides. 
except  at  top,  and  strengthened,  laterally  and 
longitudinally,  by  means  of  strong  rods.  It  is 
then  complete  and  ready  for  all  the  uses  for 
which  it  IS  designed.  Sections  are  added  only 
when  required  by  the  depth  of  the  water,  and 
when  the  tube  has  sunk  in  consequence  of  the 
masonry  laid  in  it  nearly  to  a  level  of  the  water 
Burface,  although,  if  desired,  they  may  be  con- 
tinued to  the  top  of  the  pier.  There  is  nothing 
thai  would  justify  our  holding  that  the  claim 
demands  a  tube  composed  of  more  than  one  sec- 
tion. It  is  the  use  of  the  tube,  whether  lonpr 
or  shorter,  no  matter  what  its  shape  or  matenal, 
or  of  how  many  parts  consisting,  that  the  claim 
sought  to  cover. 

Wliat  has  been  said  is  sufficient  to  show  that, 
in  our  opinion,  the  circuit  court  did  not  misin- 
terpret the  first,  the  second  or  the  third  claim 
of  the  patentee. 

The  next  assignment  of  error,  not  disposed  of 
by  the  observatfons  we  have  already  inade,  is, 
that  the  court  refused  to  charge  the  jury  as  re- 
quested by  the  defendants'  eighth  prayer.  That 
prayer  was.  ''  That  if  the  jury  should  find  that 
the  plaintiff,  in  the  spring  of  1861.  explained 
his  mvention  to  the  witnesses  who  testified  upon 
the  subject,  by  verbal  statements  only, but  with- 
out reducing  the  same  to  practice  by  making  a 
drawing,  model,  or  written  specification  there- 
of; and  that,  prior  to  the  application  of  the 
plaintiff  for  a  patent,  Parker,  the  engineer  of 
the  defendants,  superintending  the  construction 
of  their  bridge  across  the  Susquehanna,  had  de- 
▼ined  and  penected  the  plan  afterwards  pursued 
for  buildinff  and  setting  the  piers  of  the  said 
bridge,  and  was  actually  engaged  in  preparing 
for  Uie  work  of  actual  construction  when,  as 
testified  by  the  said  Parker,  the  plaintiff  called 
on  him  and  heard  the  plan  described  without 
making  any  claim  thereto,  but  afterwards  ap- 
pUed  for  and  obtained  the  patent  on  which  the 
present  action  is  founded,  then  the  plaintiff  was 
not  entitled  to  recover."  The  theory  of  this 
prayer  was  twofold.  The  defendants  had 
pleaded  that  the  letters  patent  of  the  plaintiff 
were  obtained  by  fraud  and  imposition  on  the 
Patent  Office,  and  the  prayer  assumed  that  his 
not  claiming  the  invention  when  Parker  de- 
scribed his  plan  for  building  and  setting  the  piers 
of  the  bridge  established  the  fraud  pleaded.  The 
prayer  also  assumed  that  the  plaintiff's  silence, 
when  Parker's  plans  were  revealed,  coupled 
with  the  facts  that  Parker  was,  at  the  time,  pro 
paring  for  the  work  of  actual  construction,  that 
he  subsequently  proceeded  with  his  plan,  and 
that  the  plaintiff's  patent  was  afterwards  ap- 
plied for  and  obtained,  amounted  to  an  estoppel 
inpaii.  It  is  impossible,  however,  to  discover 
how  the  plaintiff  s  silence  on  the  occasion  men- 
tioned tended  at  all  to  show  a  fraud  upon  the 
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Patent  Office,  much  less  that  it  constituted  a 
fraud  in  law,  so  as  to  justify  the  court  in  ruling 
that  he  could  not  maintain  his  action.  And  the 
defendants,  when  sued  for  an  infringement, 
were  not  at  liberty  to  set  up  as  a  defense  that 
the  patent  had  been  fraudulently  obtained,  no 
fraud  appearing  upon  its  face.  Rubber  Co.  v. 
Goodyea/r,  9  Wall.,  788  [76  U.  8.,  XIX.,  666]. 

Nor  was  there  any  case  presented  by  the 
prayer  that  amounted  to  an  estoppel.  No  prin- 
ciple is  better  settled  than  that  a  party  is  not 
estopped  by  his  silence  unless  it  has  misled  an- 
other to  his  hurt.  HtU  v.  Epley,  31  Pa.,  884. 
There  was  no  evidence  of  any  such  misleading 
stated  in  the  prayer  or  found  in  the  case.  The 
patent  was  granted  September  28, 1862.  It  no- 
where appears  that  before  that  day  the  defend- 
ants had  expended  one  dollar  in  building  their 
piers.  Moreover,  the  point  does  not  negative 
knowledge  by  Parker  of  the  plaintiff's  invention 
before  the  conversation  of  which  it  speaks  took 
place;  and  there  is  some  reason  found  in  the  evi- 
dence for  believing  that  the  plaintiff's  plans  had 
been  revealed  to  rarker  by  Grossman,  to  whom 
the  plaintiff  had  partially  explained  them,  be- 
fore that  conversation.  The  court  could  not, 
therefore,  have  given  the  instruction  asked, even 
if  the  plaintiff  was  under  obligation  to  disclose 
his  invention  to  Mr.  Parker,  which  we  are  not 
prepared  to  assert 

The  only  remaining  assignment  of  error  is, 
that  the  court  declined  instructing  the  jury  as 
requested,  that  in  considering  the  question 
whether  the  plaintiff  was  or  was  not  the  first  and 
original  inventor  of  the  improvement  described 
in  his  patent,  they  might  and  ought  to  consider 
the  evidence  in  the  cause  in  relation  to  the  state 
of  the  art  of  building  and  setting  piers  known 
at  the  time  of  the  alleged  invention  of  the  plaint- 
iff. Upon  this  subject  the  court  did  charge  the 
jury  that  they  had  a  rieht  to  take  into  consider- 
ation the  knowledge  which  they  might  find  to 
have  been  possessed,  prior  to  the  date  of  the 
plaintiff's  patent,  bv  the  several  witnesses  whose 
names  were  given  in  the  notice  of  defense,  and 
who  had  been  examined :  and  also  the  descrip- 
tion of  such  constructions  in  Mahan's  Civil  En- 
gineering, and  the  patent  of  George  A.  Parker, 
and  also  all  description  of  his  invention  made 
by  the  plaintiff  to  any  one  prior  to  the  date  of 
his  patent  in  1861  or  1862.  and  also  the  conver- 
sation (whatever  they  might  find  it  to  have  been) 
between  the  plaintiff  and  the  engineer  of  the 
defendants  in  1862,priorto  the  date  of  the  plaint- 
iff's application  for  a  patent.  This  was  all  the 
defendants  had  a  right  to  ask.  They  had  given 
notice  of  nothing  more.  They  had  not  apprised 
the  plaintiff  that  the  novelty  of  his  invention 
would  be  assailed  by  anv  other  evidence  than 
such  as  they  had  particularized  in  their  notice 
of  defense.  While,  therefore,  evidence  in  re- 
gard to  the  state  of  the  art  was  proper  to  be  con- 
sidered by  the  court  in  construing  the  patent 
and  determining  what  invention  was  claimed, 
It  had  no  legitimate, bearing  upon  the  question 
whether  the  patentee  was  the  first  inventor. 


The  decree  of  the  GircuU  Court  i»  ajirmed. 


Cited-15  Blatchf.,  164. 
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SuPKBMB  Court  op  the  United  States. 


Dec.  Tebii, 


JAMES  8.  FRENCH,  Appt, 

SAMUEL  M.  SHOEMAKER. 

(See  S.  C,  12  Wall.,  86.103.) 

FiTial  decree,  what  m — presumption  of  suffleient 
appeal  bond — ^supersedeas,  when  not  iemed — 
to  restrain  punishment  for  contempt, 

A  decree  In  favor  of  complainant  for  a  perpetual 
injunction  with  costs,  is  a  final  decree,  although  It 
does  not  in  terms  dismiss  a  cross-blU. 

Where  nothinff  ap(>ears  in  the  record  to  show  that 
the  Indemnity  sTvey  by  a  bond  on  appeal  is  insuf- 
ficient. It  must  be  presumed  that  the  amount  is  suf- 
ficient. 

Authority  to  issue  asupersedecui,  does  not  exist  in 
this  court  except  in  cases  where  It  is  necessary  to 
the  exercise  of  its  appellate  Jurisdiction. 

Where  a  party  has  been  perpetually  enjoined,  and 
the  case  is  appealed,  this  court  will  not  issue  a  super- 
sedeas to  restrain  the  court  below  from  punishing 
him  for  violating  such  injunction. 

[No,  868.] 
Argued  Mar.  SU  1871.    Decided  Apr.  10, 1871, 

APPEAL  from  the  Circuit  Court  of  the  Unit 
ed  States  for  the  District  of  Virginia. 
On  motions  to  dismiss  and  for  supersedeas. 
The  history  and  facts  of  the  case  are  fully 
stated  in  the  opinion  of  the  court. 

Messrs.  R.  T«  Merrick  and  Geo.  W. 
Brent*  for  appellee : 

Messrs.  Fred  P.  Stanton  and  H.  0. 
CUmghton,  for  appellant. 

Mr.  Justice  CliiFord  delivered  the  opinion  of 
the  court: 

Accurate  conclusions  in  motions  like  the 
present,  involving  important  questions  of  prac- 
tice, are  essential  to  the  correct  administration 
of  lustice  in  all  judicial  tribunals  exercising  ap- 
pellate powers,  but  they  are  especially  so  in  this 
court,  whether  the  case  is  brought  here  from  a 
slate  court  or  a  circuit  court,  as  the  jurisdiction 
of  the  court  is  special  and  must  in  every  case 
be  tested  by  the  Constitution  and  the  laws  of 
Congress. 

Considerable  importance  is  attached  in  this 
case  to  the  motion  for  a  supersedeas  as  well  as 
to  the  motion  to  dismiss  the  appeal,  but  the 
court,  in  view  of  the  circumstances,  will  first 
examine  the  motion  to  dismiss,  as  it  is  in  its 
nature  preliminary,  and  if  granted  will  render 
it  unnecessary  to  examine  the  other  motion. 

On  the  16th  of  November,  1868,  the  appellee 
filed  a  bill  of  complaint  against  the  appellant 
in  the  Circuit  Court  of  the  United  States  for  the 
District  of  Virginia,  setting  up  two  written 
agreements  therein  described,  and  to  which 
special  reference  is  made  as  exhibited  in  the  rec- 
ord. They  are  both  of  the  same  date.  With 
out  entering  much  into  details,  sufiice  it  to  say 
that  one  purports  to  be  an  assignment  by  the 
appellant  to  the  appellee  of  all  his  right,  title, 
interest,  claim  and  demand  whatsoever  in  and 
to  the  property,  stock,  road,  road-bed,  fran- 
chise and  charter  of  the  Alexandria  and  Wash- 
ington Railroad  Company,  for  two  specific  pur- 
poses. (1)  To  secure  the  payment  to  the  ap- 
pellee of  the  sum  of  $5,000  advanced  by  the 
appellee  to  the  appellant.  (2)  To  carry  into  ef- 
fect the  purposes  and  objects  set  forth  in  the 
other  written  agreement.  Both  agreements  are 

Note.— TFh^  is  ^*fiTtal  decree"  or  Judffment  nf 
state  or  other  court  from  which  appeal  lies.  See  note 
to  Gibbons  v.  Ogden,  19  U,  S.  (6  wheatj.  448. 

870 


signed  by  the  appellant, and  upon  thelmck  of  the 
one  given  to  secure  the  payment  of  the  money 
advanced  is  the  following  agreement  and  con- 
sent: "  We,  the  undersigned,  do  hereby  agree 
and  consent  to  the  terms  and  conditions  of  the 
within  assignment"  which  expressly  recites 
that  it  was  executed  to  accomplish  the  two  pur- 
poses already  described.  Reference  to  the  rec- 
ord will  show  that  the  assignment  is  signed  by 
the  appellant  and  that  the  indorsement  is  signed 
by  all  the  other  parties  supposed  by  him  to 
have  an  interest  in  the  assigned  property. 

Special  reference  is  made  in  the  instrument 
of  assignment  to  the  purposes  and  objects  set 
forth  in  the  other  written  agreement,  in  which 
it  is  stipulated,  in  substance  and  e£fect,  as  fol- 
lows: (1)  That  the  appellant  and  Walter  Lenox 
will  convey  all  their  nght,  title  and  interest  in 
that  railroad  company  to  a  new  corporation, 
to  be  formed  as  therein  specified,  or  to  devote 
all  of  that  interest  to  the  common  benefit  of  the 
parties  to  the  instrument,  in  the  proportions 
therein  specified,in  case  the  old  company  should 
be  revived.  (2)  That  they  agree  to  assign  to 
the  new  company,  when  the  parties  shall  act- 
ually organize  the  same,  all  their  interest  as 
lessees  (3  the  Washington,  Alexandria  and 
Georgetown  Railroad, or  to  hold  the  same  for  the 
exclusive  use  of  the  parties  to  the  agreement, 
according  to  their  respective  interests.  (8)  That 
the  appellee,  for  himself  and  the  Adams  Ex- 
press Company,  covenants  to  aid  the  new  com- 
pany, with  money  and  credits,  to  pay,  settle  or 
compromise  certain  specified  liabilities,  as  set 
forth  in  the  agreement.  Certain  other  impor- 
tant conditions  are  also  inserted  in  the  instru- 
ment, but  they  are  not  material  in  this  investi- 
gation. 

Process  was  duly  issued  and  served,  and  the 
appellant  appeared  and  fi  led  an  answer  setl  ing  up 
various  defenses  to  the  merits  of  the  claim  made 
by  the  appellee.  Subsequent  to  the  filing  of 
the  answer  the  appellee  filed  the  general  repli- 
cation, and  the  cause  being  at  issue  proofs  were 
taken  by  both  parties.  Before  the  final  hearing, 
however,  the  appellant  filed  a  crossbill,  in 
which  he  insisted  upon  the  defenses  set  up  in 
the  answer,  and  also  alleged  that  the  other  par- 
ties to  the  agreements  were  necessary  parties  to 
the  bill  of  complaint.  Due  answer  was  made 
by  the  appellee,  to  the  cross-bill,  and  the  appel- 
lant filed  to  the  same  the  general  replication. 

Such  being  the  state  of  the  pleadings,  the 
cause,  on  the  21st  of  June  last,  came  on  for 
final  hearing  "upon  the  bill,  answer  and  rep- 
lication, and  upon  the  cross  bill,  answer  and 
replication,  and  upon  the  proofs,"  and  the  state- 
ment in  the  decree  is  that  **  the  court  is  of  the 
opinion  that  the  equity  of  the  case  is  with  the 
complainant,"  and  that  the  court  '*  thereupon 
do  order,  adjudge  and  decree  that  James  S. 
French,  the  defendant  in  the  original  bill,  be 
perpetually  enjoined  and  restrained  from  any 
use  of  the  name  or  title  of  the  president  of  the 
Washington  and  Alexandria  RaUroad  Com- 
pany, under  any  election  to  that  office  hereto- 
fore held,  and  from  any  action  by  himself  or 
any  attorney  or  agent  to  interfere  with  any  pro- 
ceeding for  the  re-organization  of  the  said  com- 
pany under  the  contract  mentioned  in  said  bill, 
etc. ,  and  from  any  proceeding  whatever  not  in 
accordance  with  the  said  contracts,  without 
prejudice,"  as  therein  recited.    Omitting  the 
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qualifications  stated  in  the  recitals,  the  decree 
continues  as  follows:  "It  is  further  ordered, 
adjudged  and  decreed  that  the  said  defendant, 
French,  pay  the  costs  in  this  cause." 

Final  decrees  insults  in  equity  passed  in  a  cir- 
cuit court,  where  the  matter  in  dispute  exceeds 
the  sum  or  yalue  of  $2,000,  exclusive  of  costs, 
aiay  here  examined  in  this  court,  but  the  Act  of 
Congress  does  not  define  what  is  meant  by  the 
phrase  **  final  decree/'  Objection  is  made  that 
the  decree  is  not  final  because  it  does  not  in 
terms  dismiss  the  cross- bill;  but  the  court  is  of 
the  opinion  that  the  statement  contained  in  the 
decree,  that  the  equity  of  the  case  is  with  the 
complainant,  by  necessary  implication  disposes 
of  the  cross- bill  as  effectually  as  it  does  of  the 
answer  filed  b^  the  appellant  to  the  original 
bill  of  complamt.  Leave,  it  is  true,  is  given  to 
either  party  to  apply,  at  the  foot  of  the  decree, 
for  such  further  order  as  may  be  necessary  to 
the  due  execution  of  the  same,  or  as  may  be  re- 
quired in  relation  to  any  matter  not  finally  de- 
termined by  it,  but  it  is  quite  apparent  that  that 
reservation  was  superadded  to  the  decree  as  a 
precaution,  and  not  because  the  court  did  not 
regard  the  whole  issue  between  the  parties  as 
determined  by  the  decree.  Such  was,aoubtless, 
the  view  of  the  Chief  Justice  who  passed  the 
decree,  as  the  application  for  the  appeal  was 
made  to  him  at  the  same  term  and  was  imme- 
diately granted  without  objection. 

Seveial  cases  might  be  referred  to  where  it 
is  held  that  a  decree  of  foreclosure  and  sale  of 
mortgaged  premises  is  a  final  decree,  and  that 
the  defendant  is  entitled  to  his  appeal  without 
waiting  for  the  return  and  confirmation  of  the 
sale  by  a  decretal  order,  upon  the  ground  that 
the  decree  of  foreclosure  and  sale  is  final  as  to 
the  merits,  and  that  the  ulterior  proceedings 
are  but  a  mode  of  executing  the  onginal  de- 
cree. WhiUnffY.  Bank  U,  8.,  13.  Pet.,  15; 
BroMon  v.  BaOroad  Co,,  2  Black,  624  [67  U. 
8.,  XVII.  369]. 

Unquestionably,  the  whole  law  of  the  case 
before  the  court  was  settled  by  the  Chief  Jus- 
tice  in  that  decree,  and  as  nothing  remains  to 
be  done,  unless  a  new  application  shall  be 
made  at  the  foot  of  the  decree,  the  court  is  of 
the  opinion  that  the  decree  is  a  final  one,  as  it 
has  conclusively  settled  all  the  legal  rights  of 
the  parties  involved  in  the  pleadings.  Forgay 
y.  Oowrad,  6  How.,  202 ;  Thomson "7.  Dean,  7 
Wall.,  342  [74  U.  S.,  XIX.,  94];  Curt.  Com.; 
sec..  188  ;  Beebe  v.  RusseU,  19  How.,  288  [60 
U.  8..XV.  686]. 

2.  BejTond  all  doubt  the  appeal  of  the  re- 
spondent in  this  case  was  allowed  within  ten 
days  from  the  date  of  the  decree,  and  the 
record  shows  that  the  bond  to  prosecute  the  writ 
to  effect  and  answer  aU  damages  and  costs  if 
be  fail  to  make  his  plea  good  was  filed  and 
duly  approved  within  the  same  period,  but  it 
is  denied  by  the  appellee  that  the  appeal  oper- 
ates as  a  supersedeas,  because  it  is  insisted  that 
the  bond  given  in  the  case  is  not  in  a  sum  suf- 
ficient to  constitute  indemnity  for  the  whole 
amount  of  the  decree. 

Where  the  judgment  or  decree  is  for  the 
recovery  of  money,  not  otherwise  secured,  the 
indemnity  must  be  for  the  whole  amount  of  the 
Judgment  or  decree,  including  just  damages 
for  delay,  and  costs  and  interest  on  the  app^. 
CaUeU  V.  Brodie  9  Wheat.,  668;  Stafford  v. 
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Union  Bank  of  La,,  \^  How.,  136;  Same  y. 
Same,  17  How.,  276  [58  U.  8.,  XV.  101]. 

But  in  all  suits  where  the  property  in  con- 
troversy necessarily  follows  the  event  of  the 
suit,  as  in  real  actions,  replevin,  and  in  suits 
on  mortgages,  indemnity  is  only  required  in 
an  amount  sufficient  to  secure  the  sum  recover- 
ed for  the  use  of  detention  of  the  property  and 
the  other  incidental  items,  as  in  cases  where 
the  judgment  or  decree  is  for  money.  What 
is  necessary  is  that  it  be  sufficient,  and  when 
it  is  desirea  to  make  the  appeal  a  supersedeas, 
that  it  be  filed  within  ten  days  from  the  ren- 
dering of  the  decree,  and  the  question  of  suffi- 
ciency must  be  determined  in  the  first  instance 
by  the  judge  who  signs  the  citation,  but  after 
the  allowance  of  the  appeal  that  question  as 
well  as  every  other  in  the  cause  becomes  cog- 
nizable here.  It  is,  therefore,  matter  of  discre- 
tion with  the  court  to  increase  or  diminish  the 
amount  of  the  bond,  and  to  require  addi- 
tional sureties  or  otherwise  as  justice  may  re- 
quire. Eubber  Co,  v.  Goodyear,  6  Wall.,  166 
[73  U.  8..  XVIII.  768],  Rule  32;  Slaughter 
House  Cases  10  Wall. .  273  [77  U,  8. ,  XIX. ,  916] ; 
1  Stat,  at  L. ,  404. 

All  that  is  required  in  a  case  where  the  writ 
of  error  is  not  a  supersedeas  is  that  the  bond 
shall  be  in  an  amount  sufficient  to  answer  the 
costs  in  case  the  judj^mentor  decree  is  affirmed. 

Nothing  appears  m  the  record  to  show  that 
the  indemnitv  given  is  insufficient,  and  inas- 
much as  nothing  appears  to  the  contrary  the 
court  is  of  the  opinion  that  it  must  be  presumed 
that  the  amount  is  sufficient. 

Appeals  and  writs  of  error  are  constituted  a 
supersedeas  in  certain  cases  by  virtue  of  the  23d 
section  of  the  Judiciary  Act,  when  the  con- 
ditions there  prescribea  are  fulfilled.^  Where 
those  conditions  are  complied  with  the  Act  of 
Congress  operates  to  suspend  the  jurisdiction 
of  the  subordinate  court  and  stay  execution 
pending  the  writ  of  error  or  appeal,  and  un- 
til the  case  is  determined  or  remanded.  Ho- 
gan  v.  Boes,  11  How.,  296. 

Power  to  issue  a  supersedeas  to  a  decree  in  a 
subordinate  court  does  not  exist  in  thir  court 
where  the  appeal  was  not  taken  and  the  proper 
bond  ffiven  within  ten  days  from  the  date  of 
the  order,  except  where  an  appeal  was  duly 
taken  within  ten  days,  and  the  aggrieved  party 
is  obliged  to  take  a  second  appeal  in  conse- 
quence of  the  clerk  below  having  neglected  to 
send  up  the  record  in  season,  or  where  the 
granting  of  such  a  writ  becomes  necessary  to 
the  exercise  of  the  appellate  jurisdiction  oi  the 
court,  as  where  the  subordinate  court  improp- 
erly rejected  the  sureties  to  the  bond  because 
they  were  not  rodents  of  the  district.  Bbgan  v. 
Boss,  11  How.,  296;  ExparU  Miluiauhee  B,  B. 
Co,,  6  Wall.,  188  [72  U.  8.,  XVIII.,  676], 
Stockton  v.  Bishop,  2  How.,  74;  Hardwnan  v. 
Anderson,  4  How.,  640;  WaUm  v.  WilUams,  7 
Cranch,279;  SaUmarsh^,  TuthiU,  12  How., 889. 

Appellate  power  in  the  controversy  under 
consideration  is  conferred  upon  this  court,  and 
it  is  clear  that  this  court  may  issue  a  superse- 
deas  in  such  a  case  whenever  it  becomes  nec- 
essary to  the  exercise  of  its  appropriate  juris- 
diction. 1  Stat.  atL.,  81;  Stodcton  v.  Bishop,  2 
How.,  76. 

Attention  will  now  be  called  to  the  grounds 
of  the  motion  for  a  supersedeas,  as  shown  in 
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the  affidavit  of  tlic  appellant.  lie  stales  that 
he  filed  a  bill  in  ecjuity  in  the  Supreme  Court 
of  this  district  against  Oscar  A.  Stevens,  Geo. 
W.  Brent,  W.  Jackson  Phelps.  Richard  T. 
Merrick,  J.  Dean  Smith  and  Walter  Lenox; 
that  the  respondents  demurred  to  the  bill  on 
the  ground  that  the  appellee  before  the  court 
was  a  necessary  party  respondent  in  the  case, 
and  that  the  court  where  the  bill  was  pending 
sustained  the  demurrer.  Wherefore  the  ap- 
pellant here  amended  his  bill,  and  made  the  ap- 
pellee a  party  respondent. 

Consequent  upon  those  proceedings,  as  the 
affiant  states,  the  Circuit  Court  for  the  Dis- 
trict of  Virginia  laid  a  rule  on  him  requiring 
him  to  appear  in  that  court,  on  a  day  named 
in  the  rule,  to  show  cause  why  he  should  not 
be  fined  and  attached  for  the  acts  set  forth  in 
the  petition,  and  charged  therein  to  be  in  vio- 
lation of  the  aforesaid  order  and  decree  of  the 
court  below  in  this  case;  that  he  appeared  and 
showed  cause  as  required,  but  that  the  court 
there  being  of  opinion  that  he  had  violated  the 
decree  in  the  case  before  the  court  by  filing 
his  bill  in  equity  in  the  Supreme  Court  of  this 
district,  ordered  that  he  forthwith  dismiss  the 
same  and  cease  all  proceedings  under  the  same 
on  pain  of  imprisonment,  and  that  he,  having 
no  alternative  but  to  go  to  jail  or  to  submit  to 
to  the  order  of  the  court,  chose  the  latter  and 
dismissed  his  bill  of  complaint.  His  views  are 
that  the  circuit  court  erred  in  passing  that  or- 
der, and  that  that  court  gave  an  erroneous  con- 
struction to  the  decree  entered  by  the  Chief 
Justice  in  the  case,  making  it  more  compre- 
hensive than  its  language  will  warrant,  and  he 
moves  this  court  to  issue  a  mipersedeats  or  other 
suitable  order  to  correct  those  errors. 

Suppose  the  theory  of  the  appellant  is  cor- 
rect that  the  circuit  judge  in  construing  the 
decree  gave  it  a  scope  beyond  its  legitimate 
meaning;  very  grave  doubts  are  entertained 
whether  this  court,  undes  the  present  motion, 
could  a£ford  the  appellant  any  remedy,  as  the 
facts  supposed  would  not  show  that  anything 
had  been  done  to  defeat  or  impair  the  appellate 
jurisdiction  of  this  court.  Acts  void  in  them- 
selves may  be  done  by  the  Circuit  Court  out- 
side of  the  jurisdiction  of  the  Circuit  Court 
which  this  court  cannot  re-examine.  Author- 
ity does  not  exist  in  this  court  to  issue  a  super- 
sedeas, except  in  cases  where  it  is  necessary  to 
the  exercise  of  its  appellate  jurisdiction,  but 
the  court  is  not  inclined  to  rest  its  decision  in 
this  case  upon  that  ground,  as  we  are  all  of  the 
opinion  that  the  circuit  judge  did  not  err  in  his 
construction  of  the  order  and  decree  enjoining 
the  appellant  in  that  decree.  He  is  perpetu- 
ally enjoined  and  restrained  from  any  use  of 
the  name  or  title  of  the  president  of  the  com- 
pany under  any  election  to  that  office  hereto- 
fore held,  and  from  any  action,  bv  himself  or 
any  attorney  or  agent,  to  interfere  with  any 
proceeding  for  the  re- organization  of  the  com 
pany  under  the  contracts,  or  from  any  proceed 
mg  whatever  not  in  accordance  with  the  said 
contracts.  More  comprehensive  language  could 
hardly  be  employed,  and  argument  can  hardly 
make  it  plainer  or  add  anything  to  Its  force  or 
effect. 

Motion  for  supersedeas  denied, 

Clted-«1  WaU.,  81 ;  08  U.  S.,  80  ;  107  U.  S.,  880. 
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HENRY  G.  HUBBARD. 

(See  8.  C,  '^The  CoUeetor  v.  Hvbbard,*'  IJB  WaU.,  1-18.) 

Suits  to  recover  back  duties  UlegaUy  exacted — 
where  brought — tohen  officer  not  liable — appeal 
to  comnUssiofier — vested  right,  manufacturing 
companies. 

Suits  to  recover  back  moneys  Illegally  exacted, as 
Internal  revenue  duties,  cannot  be  commenoed  la 
the  Circuit  Courts,  except  where  the  tax  ]>ayer  and 
the  defendant,  whether  the  assessor  or  collector, 
are  citizens  of  diffprent  States. 

Where  the  parties  are  citizens  of  the  same  State, 
the  action  must  be  brought  In  the  State  Court,  but 
the  defendant  may  remove  the  case  into  the  Circuit 
Court  for  trial. 

The  law  will  not  Imply  a  promise  by  a  public  of- 
ficer to  twice  pay  money  in  his  hands  as  such 
officer,  nor  to  pay  it  to  a  private  party,  where  th« 
law  requires  him  to  pav  it  into  the  public  treasury, 
and  he  oas  complied  with  that  requirement. 

Suits  for  such  causes  of  action  in  State  or  Feder- 
al Courts,  are  absolutely  prohibited  until  the  tax 
payer  shall  appeal  to  the  Commissioner  of  Internal 
Revenue. 

A  party  cannot  have  any  vested  rigrht  In  a  rem- 
edy conferred  by  an  Act  of  CoDRreas  to  prevent 
Congrress  from  modifying:  it  or  addlncr  new  condi- 
tions to  its  exercise. 

The  policy  of  Congress  in  the  Act  of  June  80, 1808, 
was  to  tax  all  gains  and  profits,  whether  divided  or 
undivided,  of  manufacturing  companies. 

[No.  122.] 
ArgvM  Mar,  SO,  187 X.    Decided  Apr,  10, 187 U 

IN  ERROR  to  the  Supreme  Court  of  Errors 
of  the  State  of  Connecticut. 

Suit  was  brought  by  the  defendant  in  error, 
in  the  Supreme  Court  of  Middlesex  County, 
Connecticut,  to  recover  a  certain  sum  of  money 
paid  as  taxes.  The  said  court  having  made, 
without  a  jury,  a  special  finding  of  facts,  gave 
judgment  thereupon  for  the  plaintiff.  The  de- 
fendant sued  out  a  writ  of  error  to  the  Supreme 
Court  of  Errors,  by  which  said  judgment  was 
affirmed.  Thereupon  the  said  defendant  sued 
out  this  writ  of  error. 

The  case  is  fully  stated  by  the  court. 

Messrs,  Ames  T.  Akerman,  Att^Oen.,  and 
B.  H.  Bristow.  SoUdtor-Qen.,  for  plaintiff  in 
error: 

Two  questions  are  raised  by  the  record: 

1.  Whether  the  maintenance  of  the  suit  by 
the  defendant  in  error  was  prohibited  by  the 
19th  section  of  the  Act  of  July  18,  1866,  14 
Stat.  atL.,  152. 

2.  Whether,  under  the  provisions  of  section 
117  of  the  Act  of  June  80,  1864  (18  Stat,  at  L., 
281)  the  undivided  annual  profits  of  a  manu- 
facturing corporation  shoula  be  assessed,  and 
estimated  as  income  of  the  stockholders  of  such 
corporation. 

I.  Section  19  of  the  Act  of  1866  declares: 
''That  no  suit  shall  be  maintained  in  any 
court  for  the  recovery  of  any  tax  alleged  to  have 
been  erroneously  or  illegally  assessed  or  collect- 
ed, until  appeal  shall  have  been  duly  made  to  the 
Commissioner  of  Internal  Revenue,  according 
to  the  provisions  of  law  in  that  regard,  and  the 
regulations  of  the  Secretary  of  the  Trouiur^  es- 
tablished in  pursuance  thereof,  and  a  decision 
of  said  commissioner  shall  be  had  thereon,  un- 

NoTB.— iZetum  of  duties  paid  under  protest:  action 
to  recover  back ;  protest,  how  made,  aria  its  efect.  See 
note  to  Qreely  v.  Thompson.  51  u.  8.  (10  How.),  SSB5. 
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less  Boch  suit  shall  be  brought  within  six  months 
from  the  time  of  said  decision,  or  wittiin  six 
months  from  the  time  this  Act  takes  effect: 
Provided,  that  if  said  decision  shall  be  delayed 
more  than  six  months  from  the  date  of  such  ap- 
peal, then  said  suit  may  be  brought  at  any  time 
witldn  twelve  months  from  the  date  of  such  ap- 
peal." 

The  particular  provision  of  section  117  of  the 
Act  of  1864,  applicable  to  this  case,  is  the  fol- 
lowing: 

"All  notes,  bonds  and  mortgages,  or  other 
forms  of  indebtedness,  bearing  interest,  wheth- 
er due  and  paid  or  not,  if  good  and  collectible, 
shall  be  included  and  asse^ed  as  part  of  the  in- 
come of  such  person  for  each  year,  and  the 
gains  and  profits  of  all  companies,  whether  in- 
corporated or  partnership,  other  than  the  com- 
panies specified  in  this  section,  shall  be  iacluded 
in  estimating  the  annua]  gains,  profits  or  income 
of  any  person  entitled  to  the  same,  whether  di- 
vided or  otherwise."  • 

The  prosecution  of  the  suit  by  the  defendant 
in  error  was  barred  by  the  19th  section  of  the 
Act  of  July  13,  1866,  quoted  above. 

The  action,  in  this  case,  was  not  commeDted 
until  Aug.  9,  1867,  and  no  appeal  had  been 
previously  taken  by  the  plaintiff  to  the  commis- 
sioner. 

This  court,  in  Nieh4)lB  v.  U.  8.,1  Wall.,  130. 
131  (74  U.  S.,  XIX..  128),  remarks  as  follows: 
"  The  party  aggrieved  can  test  the  question  of 
the  illegality  of  an  assessment  or  collection  of 
taxes  by  suit;  but  he  cannot  do  this  until  he  has 
taken  an  appeal  to  the  Commissioner  of  Internal 
Revenue. 

In  the  case  of  Braun  v.  SaxierfMin,  10  Wall., 
218  (77  U.  8.  XIX.,  895),  it  was  observed  in 
reference  to  the  same  provision:  ''The  Act. 
speaking  from  August  1, 1866,  prohibited  a  suit 
until  he.  the  claimant,  should  appeal  to  the 
Commissioner  of  Internal  Revenue,  and  until 
his  appeal  should  be  decided,  unless  the  decision 
ahould  be  postponed  longer  than  six  months;  in 
which  case  he  was  at  liberty  to  sue  within  a 
year  from  the  time  when  his  appeal  was  taken." 

It  would  appear  that,  conceding  the  illegality 
of  the  assessment,  the  plaintiff  never  had  a  right 
to  recover  the  same  back  by  suit  in  any  court, 
derived  simply  from  the  principles  of  the  com- 
mon law,  and  founded  upon  what  is  termed  an 
implied  promise.  The  money  claimed  was  not 
paid  to  the  collector  until  Aue.  19,  1865;  and 
Dj  the  3d  section  of  the  Act  of  Mar.  3, 1865(13 
8tat.  at  L.,  488)  collectors  were  required,  from 
and  after  June  30,  1865,  to  pay  daily,  into  the 
Treasury,  the  gross  amount  of  all  duties,  taxes 
and  revenue  received  and  collected  in  virtue  of 
the  Internal  Revenue  Acts,  without  any  abate- 
ment or  reduction  on  account  of  compensation, 
etc.,  or  claims  of  any  description  whatever. 
Now,  aocordingto  Canry  v.  GuriiSt  3  How.,  236, 
and  Ourti$y.  Fkdier,  2  Black,  461  (67  U.  B., 
XVII.,  273)  the  effect  of  that  provision  was  to 
bar  any  action  to  recover  back  duties  paid  sub- 
siMiuent  to  its  passage,  which  rested  merely 
upon  the  assumption  of  an  alleged  implied  ob- 
ligation on  the  part  of  the  defendant;  because, 
as  was  observed  by  the  court  in  the  case  last 
cited  **  The  law  never  implies  a  promise  to  pay, 
unless  some  duty  creates  such  an  obligation, 
and»  more  especially,  it  never  implies  a  promise 
to  do  an  act  contrary  to  duty  or  contrary  to  law. " 

ttee  12  Wall. 


Such  remedy  as  the  plaintiff  possessed,  then, 
depended  entirely  upon  statute,  and  remedy  by 
suit  existed  only  by  necessary  implication  from 
the  provisions  of  the  internal  revenue  laws. 

See,  Philadelphia  v.  Collector,  5  Wall.,  781  (72 
U.  S.,  XVIII.,  616). 

The  authority  to  sue,  conferred  by  those  pro- 
visions. Congress  could  at  any  time  modify,  as 
might  be  deemed  expedient;  or  impose  condi- 
tions and  limitations  upon  its  exercise;  or  take 
it  away  altogether. 

The  statute,  which  is  the  supreme  law  of  the 
land,  extends  to  **  Any  court,  ^'  and  necessarily 
includes  by  its  terms  all  courts.  State  and  Na- 
tional. 

In  Oarif  v.  Curtis,  3  How.,  254,  Judge  Story, 
referring  to  section  2  of  the  Act  of  Mar.  3. 1839, 
then  under  consideration,  remarked:  "If  it  is  a 
good  bar  in  one  court,  it  is  good  in  all  courts, 
under  the  provisions  of  that  Act. 

II.  It  seems  to  have  been  the  general  design 
of  Conapress  to  tax  the  undivided  gains  and  prof- 
its maae  by  all  corporations,  as  well  as  those 
which  are  divided  among  the  stockholders. 
The  corporations  mentioned  in  section  120  are 
banks,  trust  companies  and  insurance  compa- 
nies, and  the  tax  is  made  thereby  to  cover  not 
only  "dividends./'  but  also  "all  undistributed 
sums,  or  sums  made  or  added  during  the  year 
to  their  surplus  or  contingent  funds."  Those 
mentioned  in  section  122  are  railroad,  canal, 
turnpike,  canal  navigation  and  slack  water 
companies ;  and  the  tax  is  thereby  made  to  cover 
not  only  gains  and  profits  divided,  but  in  addi- 
tion, "  all  profits  of  such  company  carried  to 
the  account  of  any  funds,  or  used  for  construc- 
tion." All  other  corporations  not  specified  in 
those  sections  are  covered  by  section  117,  which 
expressly  declares  that  the  gains  and  profits 
thereof  shall  be  included  in  estimating  the  an- 
nual gains,  profits,  or  income  of  any  person  en- 
titled to  the  same,  whether  divided  or  other- 
wise. 

In  all  cases,  the  entire  annual  gains  and  prof- 
its of  every  corporation,  divided  or  undivided, 
seem  to  be  witliin  the  aim  or  purview  of  the 
statute,  as  objects  of  taxation. 

To  leave  no  doubt  as  to  the  obiect  of  the  law 
Congress  has,  in  subsequent  Acts,  adopted 
phraseology  differing  in  some  respects  from 
that  employed  in  the  Act  under  consideration, 
but  without  essentially  differing  from  its  gen- 
eral scope  and  meaning. 

Act  of  1864,  13  Stat,  at  L.,  282;  Act  1865, 
13  Stat,  at  L..  480:  Act  1867,  14  Stat,  at  L., 
478;  Act  1870,  sec.  7,  16  Stat,  at  L..  258. 

Mr,  Chaa*  E.  Perkins,  for  defendant  in 
error: 

1.  Were  these  amounts  gains  and  profits  of 
these  companies,  within  the  fair  construction  of 
the  Act? 

The  2d  and  8th  sections  of  the  finding  must 
be  taken  together,  and  from  them  it  appears 
that,  though  these  amounts  were  earned  by  the 
companies  during  the  year,  yet  they  were,  dur- 
ing the  same  ^ear,  paid  out  again  in  the  regular 
course  of  business,  and  were  not  profits  in  any 
usual  sense  of  the  term. 

It  is  not  found  that  their  balance  sheet  in 
January,  1865,  showed  larger  assets  than  that 
made  in  1864.  On  the  whole  business  of  the 
year  1864,  their  net  profits  were  only  what  was 
in  fact  divided.    They  did  not  extend  their 
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businefis  or  works  in  any  way,  and  tbe  com- 
panies, after  making  their  dividends,  were 
worth  no  more  in  Jan.,  1865,  than  in  Jan., 
1864. 

If  a  company  begins  the  year  with  $50,000  in 
debt  for  cotton  on  hand,  and  during  the  year 
works  up  and  sells  the  cotton,  from  the  pro 
ceeds  pays  its  debts,  and  has  $10,000  left  over, 
has  it  made  $60,000,  or  $10,000? 

The  object  of  these  clauses  of  the  Internal 
Revenue  Law  was  to  tax  dividends  actually 
made,  or  money  which  ought  to  be  divided, 
but  was  held  back,  either  as  a  surplus  or  as  an 
undistributed  fund. 

This  clearly  appears  from  the  120th,  121st 
and  122d  sections,  relating  to  the  taxes  to  be 
paid  by  the  companies  themselves. 

Section  120  says,  that  they  shall  pay  five  per 
cent,  on  "All  undistributed  sum  or  sums,  made 
or  added  during  the  year  to  their  surplus  or 
contingent  funds;"  and  section  122  says,  on 
"All  profits  of  such  company  carried  to  the 
account  of  any  fund,  or  used  for  construc- 
tion." 

There  can  be  no  pretense  that,  in  any^  such 
companies,  the  amount  of  earnings  used  m  pay- 
ing their  debts  or  replacing  worn  out  machin- 
ery, should  be  taxed. 

The  department  has  held  in  accordance  with 
this  view:  **In  determining  the  amount  of  tax- 
able gains,  such  losses  as  have  been  ascertained 
and  settled  during  the  return  should  be  de- 
ducted." 

Bump,  Int.  Rev.  Laws,  p.  802,  5  I.  R.,  74. 

In  no  possible  sense  of  the  word  is  a  stock- 
holder entitled,  as  income,  to  moneys  spent  by 
the  corporation  during  the  year  in  paying  its 
debts,  and  preparing  for  its  future  business. 

This  is  a  Connecticut  corporation,  and  the 
right  of  a  stockholder  to  his  property  should 
be  and  is  fixed  by  Connecticut  law. 

In  PTidps  V.  m.  26  Com.,  269,  the  court 
says,  p.  272:  *'  The  profits  of  a  bank,  no  mat- 
tor  when  made,  until  separated  from  the  stock 
by  declaring  a  dividend,  are  mere  increment 
and  augmentation  of  the  stock.  They  are 
properly  stock  themselves,  composing  a  part 
of  the  stock  of  the  bank,  and  will  pass^with  the 
stock  under  that  name,  either  by  contract,  be- 
quest or  levy  of  execution." 

See,  also,  Spencer  v.  Higgina,  22  Conn.,  521; 
PraU  V.  PraU,  88  Conn.,  446. 

The  rule  is  the  same  in  other  States. 

Miruft  V.  Paine,  99  Mass.,  101;  Qoodmn  y. 
Hardy,  57  Me.,  148. 

A  person  who  would  be  entitled  to  a  share  in 
profits,  if  divided,  should  return  the  same  as 
Income,  whether  divided  or  not. 

Bunip.Int.  Rev.  Laws,  288;  1  Int.  Rev.  Rec., 
157;  7 Int.  Rev.  Rec.,  50. 

It  is  claimed,  however,  that  even  if  this 
money  was  improperly  taken  from  us,  we  have 
no  remedy  because  the  Act  of  1866  says,  no 
suit  shall  be  maintained  until  after  appeal  to 
the  commissioner. 

1.  This  Act  was  only  prospective.  It  was 
not  intended  to  affect  the  rights  of  parties  al- 
ready vested. 

''Courts  refuse  to  give  statutes  a  retroactive 
construction,  unless  the  intention  is  so  clear 
and  positive  as,  by  no  possibility,  to  admit  of 
any  other  construction. 

Sedgw.  Stat.  L.,  198;  Plumb  v.  Sawyer,  21 

S?74 


Conn.,  ^UMeBweh  v.  Den,  24  How.,  242  (65 
U.S.,  XVL,672). 

It  would  be  ffioesly  unjust  for  us  to  apply 
this  rule.  At  the  time  this  Act  was  passed,  we 
had  a  suit  pending  in  the  United  States  Circuit 
Court.  It  was  not  reached  for  trial  until  June 
1, 1867,  more  than  six  months  after  the  Act  took 
effect.  Jv4ge  Nelson  then  dismissed  the  case, 
because  the  Act  took  away  his  jurisdiction,  and 
we  were  deprived  of  any  redress. 

A  construction  which  would  bring  about  any 
such  result,  should  be  avoided. 

2.  The  Act  only  refers  to  proceedings  in  the 
courts  of  the  United  States. 

Carpenter  v.  SneUing,  97  Mass.,  452;  Griffin 
y.  Banney,  85  Conn..  2S19. 

8.  It  is  a  kind  of  Statute  of  Limitations  for 
state  courts.  Confess  has  no  power  to  pass 
Acts  relating  to  actions  in  state  courts  arising 
at  common  Taw. 

4.  It  does  not  appear  in  the  case  that  any 
regulations  have  ever  been  made  by  the  Secre- 
tary of  the  Treasury,  providing  for  any  appeal, 
or  for  any  hearing  or  decision  by  the  Com- 
missioner. 

Mr.  Justice  ClilFord  delivered  the  opinion 
of  the  court: 

Suits  to  recover  back  moneys  illegally  ex- 
acted as  internal  revenue  duties  cannot,  under 
existing  laws,  be  commenced  in  the  Circuit 
Courts,  except  in  cases  where  the  tax  payer  and 
the  defendant,  whether  the  assessor  or  collect- 
or, are  citizens  of  different  States.  Phtla.  y. 
The  CoUectar,  5  Wall.,  728  [72  U.  S..  XVIII.. 
615].  Such  suits  under  any  other  circumstances 
must  be  commenced  in  the  State  Courts,  as  the 
Circuit  Courts  have  no  Jurisdiction  to  hear  and 
determine  the  same,  except  when  they  are  re- 
moved from  a  State  Court  into  the  Circuit  Court 
for  the  same  district,  on  motion  of  the  defend- 
ant. HamthaU  v.  The  CoUeetar,  9  Wall.,  564 
[76  U.  S.,  XIX.,  5611.  Where  the  parties  are 
citizens  of  the  same  State  the  action  must  be 
brought  in  the  State  Court,  but  the  defendant, 
if  he  sees  fit,  and  seasonably  takes  the  proper 
steps,  may  remove  the  case  into  the  Circuit 
Court  for  trial.  The  Ameseore  v.  Oebome,  9 
Wall.,  572  [76  U.  S.,  XIX.,  750].  Both  parties 
in  this  case  were  citizens  of  the  same  State,  and 
the  action  was  accordingly  commenced  by  the 
plaintiff  in  the  State  Court,  and  the  Collector, 
as  the  defendant,  not  having  taken  any  steps  to 
remove  the  suit  into  the  Circuit  Court,  the  same 
was  heard  and  determined  in  the  State  Court  in 
which  it  was  commenced. 

Taxes  were  assessed  against  the  plaintiff,  un- 
der the  Internal  Revenue  Laws,  in  the  sum  of 
$1,597,  and  the  findings  of  the  court  show  that 
the  assessor  duly  returned  his  assessment  list  to 
the  collector ;  that  the  collector  demanded  of  the 
plaintiff  the  amount  of  the  tax  assessed,  and 
that  he  threatened  if  the  plaintiff  refused  to 
pay  the  same  th%t  he  would  coerce  the  collec- 
tion of  the  whole  amount;  that  the  assessor 
gave  due  notice  to  the  plaintiff  when  and  where 
appeals  from  the  assessment  would  be  heard, 
but  that  the  plaintiff  did  not  appeal  from  the 
same,  either  to  the  assessor  or  to  the  Commis- 
sioner of  Internal  Revenue,  and  that  he  paid 
the  whole  amount  of  the  assessment  under  pro- 
test. 

Pursuant  to  the  practice  in  that  jurisdiction, 
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the  Superior  Court  reserved  the  questions  of 
law  arising  upon  the  facts  found,  and  the  ques- 
tion what  juagment  ou^ht  to  he  rendered  in 
the  case,  for  the  opinion  and  advice  of  the  Su- 
preme Court  of  Errors,  and  the  record  shows 
that  the  Supreme  Court  of  Errors  advised  the 
Superior  Court  to  render  judgment  for  the 
plaintiff,  as  exhibited  in  the  transcript  of  the 
record  removed  here  by  the  ^rit  of  error  for  re- 
examination. 

1.  Remarks  respecting  the  jurisdiction  of  the 
court  to  re  examine  the  judgment  rendered  by 
the  State  Court  may  well  be  omitted,  as  the 
claim  of  the  plaintiff  as  set  forth  in  the  decla: 
ration  necessarily  draws  in  question  the  Acts  of 
Congress  imposing  internal  revenue  duties  and 
the  authority  exercised  by  the  defendant  in  col- 
lecting the  same,  and  the  decision  of  the  State 
Court  was  against  the  validity  of  both,  if  the 
Acts  of  Congress  be  construed  as  authorizing 
the  assessment  and  collection  of  the  duties. 

2.  Tried  as  the  case  was  by  the  judge  of  the 
Superior  Court,  as  a  substitute  for  a  jury,  the 
Supreme  Court  of  Errors  was  bound  to  take 
the  facts  as  found  by  that  court,  and  this  court, 
in  re-examining  the  judgment,  must  proceed 
upon  the  same  basis  as  the  finding  of  facts  is 
made  a  part  of  the  record.  Ihnered  v.  Christy, 
12  Mees.  &  W. ,  323. 

By  the  finding,  it  appears  that  at  the  time  of 
the  assessment  the  plaintiff  owned  a  majority 
of  the  stock  in  two  certain  manufacturing  cor- 
porations, whose  affairs  respectively  were  man- 
aged by  three  or  more  directors,  of  which  the 
plaintiff  was  one;  that  the  profits  realized  by 
the  respective  companies  the  year  preceding  the 
assessment  was  greater  than  the  dividends 
which  they  made  within  the  same  period;  that 
the  profits  at  the  time  of  the  assessment  had 
not  been  divided  nor  had  they  been  in  any  way 
set  apart  from  the  general  assets  of  the  respect- 
ive corporations,  nor  had  they  been  appro- 
priated for  the  use  of  the  stockholders,  other- 
wise than  the  law  will  imply  from  the  fact  of 
the  existence  of  such  profits;  that  the  profits 
made  by  the  respective  corporations  during 
that  year  were  to  such  an  amount  that  if  the  in- 
terest of  the  plaintiff  therein  was  legally  sub- 
ject to  the  assessment  the  amount  assessed  and 
collected  was  the  proper  amount;  that  the 
plaintiff  delivered,  under  oath,  his  list  to  the 
assistant  assessor  on  the  day  of  its  date,  omit- 
ting the  amount  now  in  controversy  from  the 
list;  that  the  assessor  required  him  to  add  the 
same  to  the  list,  which  he  declined  to  do,  and 
that  the  same  was  then  added  to  the  list  by  the 
assessor;  and  the  court  also  found  that  the  as- 
sessment was  legally  made,  if  such  profits  were 
in  law  liable  to  such  an  assessment. 

8.  Such  an  amount  of  profits  was  made  by 
the  two  corporations  during  that  year  that  if 
the  interest  of  the  plaintiff  therein  was  legally 
subject  to  any  assessment  it  is  conceded  that 
the  amount  assessed  and  collected  was  correct, 
but  the  proposition  is  that  the  interest  of  the 
plaintiff  m  such  profits  was  not  legally  subject 
to  any  such  assessment,  as  it  appears  that  the 
corporations  invested  the  profits  m  part  in  real 
estate,  machinery  and  raw  material  proper  for 
carrying  on  their  business,  and  in  part  for  the 
payment  of  debts  incurred  in  previous  years, 
and  that  the  same  remained  so  invested  at  the 
time  the  duties  were  assessed  and  collected. 

See  12  Wall. 


Part  only  of  the  profits  of  that  year  was  so  in- 
vested, and  it  was  that  part  of  thfe  same  which 
was  not  included  in  the  dividends  of  the  year, 
and  which  the  plaintiff  refused  to  add  to  the 
list  he  delivered  to  the  assistant  assessor,  and 
which  is  now  the  subject  of  controversy. 

4.  Intention  to  defraud  the  government  is  not 
imputed,  either  to  the  corporations  or  to  the 
plaintiff,  unless  the  investment,  in  view  of  the 
circumstances,  and  the  refusal  of  the  plaintiff 
to  add  the  proportional  amount  of  the  same  to 
his  list  of  annual  gains  and  profits,  constitute 
such  fraud  by  implication  of  law;  but  the  de- 
fendant contends  that  the  plaintiff  was  re- 
quired by  law  to  pay  the  regular  income  tax 
on  such  proportion  of  the  entire  net  profits 
made  by  the  two  companies  as  his  stock  bore 
to  the  whole  stock  of  the  corporations. 

Apart  from  the  defense  to  the  merits  of  the 
claim,  that  the  tax  was  lawfully  assessed  and 
collected,  the  defendant  also  set  up  in  his  no- 
tice of  special  matters  to  be  given  in  evidence 
under  the  general  issue  that  he  paid  over  the 
amount  to  the  Treasury  of  the  United  States 
before  the  suit  was  brought,  and  that  the  suit 
was  barred  by  the  lOth  section  of  the  Act  of 
Congress,  entitled  '*An  Act  to  Reduce  Internal 
Taxation,  which  provides,  among  other  things, 
that  no  suit  except  under  certain  conditions 
not  existing  in  the  case  before  the  court,  shall 
be  maintained  in  any  court  for  the  recovery  of 
any  tax  alleged  to  have  been  erroneously  or 
illegally  assessed  or  collected  until  appeal  shall 
have  Men  duly  made  to  the  Commissioner  of 
Internal  Revenue,  and  a  decision  shall  be  had 
thereon,  except  in  certain  cases  not  material  to 
be  noticed  in  this  investij^ation,  as  the  case,  if 
affected  at  all  by  the  provision,  falls  within  the 
rule  and  not  within  either  of  the  exceptions. 
14  Stat,  at  L.,  152;  Braun  v.  Sanerwein,  10 
Wall..  218  [77  U.  S..  XIX.,  895]. 

5.  Payment  of  the  amount  into  the  public 
treasury  before  the  suit  was  brought,  would  be 
a  good  defense  to  the  action  if  the  right  of  the 
plaintiff  depended  solely  upon  an  implied  prom- 
ise at  common  law,  as  the  payment  was  made 
in  pursuance  of  the  requirement  of  an  Act  of 
Congress,  and  the  rule  is  well  settled  that  the 
law  will  not  imply  a  promise  by  a  public  offi- 
cer to  pay  money  in  his  hands  as  such  officer 
twice,  nor  to  pay  it  to  a  private  party  in  a  case 
where  the  law  requires  him  to  pay  it  into  the 
public  treasury,  and  he  has  complied  with  that 
requirement.  13  Stat,  at  L..  236;  13  Stat,  at  L., 
486 ;  Oary  v.  Curtis,  3  How. ,  250.  IndebiUUus  as- 
sumpsit  is  founded  upon  what  the  law  terms 
an  implied  promise  on  the  part  of  the  defend- 
ant to  pay  what  in  good  conscience  he  is  bound 
to  pa^  to  the  plaintiff.  Where  the  case  shows 
that  It  is  the  dut^  of  the  defendant  to  pay,  the 
law  imputes  to  him  a  promise  to  fulfill  that  ob- 
ligation. Such  a  promise  to  pay,  however,  will 
never  be  implied  unless  some  duty  creates  such 
an  obligation,  nor  will  the  law  ever  imply  a 
promise  to  do  an  act  contrary  to  law  or  in  vio- 
lation of  a  public  duty.  Curtis  v.  Fiedler,  2 
Black,  478  [67  U,  S.,  XVIL,  276].  Collectors 
of  internal  revenue,  as  well  as  collectors  of  im- 
port duties,  are  required  to  pay  all  moneys  by 
them  collected  into  the  Treasury  of  the  United 
States,  and  where  such  moneys  have  been  col- 
lected and  the  payment  has  l>een  made  into  the 
Treasury  as  required  by  the  Act  of  Congress,  the 
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law,  in  the  alisence  of  any  other  statutory  regu- 
lations upon  the^subject,  would  not  imply  any 
promise  on  the  part  of  the  collector  to  pay 
back  the  amount  to  the  tax  payer,  even  if  it  ap- 
peared that  the  assessment  was  erroneous  or 
illegal,  as  he  could  not,  in  such  a  case,  be  un- 
der any  obligation  to  pay  the  money  twice,  and  to 
have  paid  it  back  to  the  tax  payer  in  the  first 
place  would  have  been  contrary  to  his  official 
duty  as  prescribed  by  an  Act  of  Congress.  But 
the  right  of  the  plamtiff  to  recover  in  such  a 
case,  if  the  tax  is  illegal  and  he  is  not  other- 
wise in  fault,  does  not  depend  alone  upon  an 
implied  promise  as  at  common  law,  as  the  same 
Act  of  Congress  which  requires  the  collector  to 
collect  the  tax  and  pay  the  money  into  the  pub^ 
he  treasury,  contams  other  provisions  from 
which  the  implication  necessarily  arises  that 
the  tax- payer  in  such  a  case,  if  the  tax  is  illegal, 
may  mamtain  an  action  against  the  Collector  to 
recover  back  the  amount.  Much  examination 
of  that  question,  however,  is  unnecessary  at 
this  time,  as  the  rule  upon  the  subject  is  defi- 
nitely settled  by  prior  decisions  of  this  court. 
Phila.  V.  (Elector,  5  Wall.,  731  [72  U.  8., 
XVIIL,  61ft];  ChirtisY.  Fiedler,  2  Black,  479, 
[67  U.  S.,  XVlI.,  276],  18  8tal.  at  L.,  236,239. 

Such  a  defense,  therefore,  cannot  avail  the 
defendant  in  this  cause,  as  the  right  of  action, 
though  in  form  an  action  of  asmmpsit,  is 
grounded  upon  the  Act  of  Congress  providing 
for  the  assessment  and  collection  of  taxes, 
which  will  sufficiently  appear  from  a  single 
suggestion.  None  of  the  Internal  Revenue  Acts 
contemplate  that  the  collectors  shall  re  imburse 
themselves  for  the  amount  of  any  judgment  re- 
covered against  them  on  account  of  duties  ille- 
gally or  erroneously  assessed  and  collected.  On 
the  contrary,  the  Act  of  Congress  expressly 
provides  that  the  Commissioner  of  Internal 
Kevenue  shall  repay  to  collectors  or  deputy- 
collectors  the  full  amount  of  such  sums  of 
money  as  shall  or  may  be  recovered  against 
them  in  anv  court  for  any  internal  duties  or 
licenses  collected  by  them,  with  the  costs  and 
expenses  of  suit.     18  Stat,  at  L.,  289. 

6.  Prior  to  the  passage  of  the  Act  of  the  13th 
of  July,  1866,  it  is  quite  clear  that  the  tax  payer, 
if  he  was  illegally  assessed,  might  maintain  an 
action  of  assumpsit  against  a  collector  to  re- 
cover back  the  amount,  if  he  paid  it  under  pro- 
test, although  he  had  not  taken  anv  appeal 
to  the  Commissioner  of  Internal  fievenue. 
PhUa.  V.  CdlectoT,  {mpraV,  14  Stat,  at  L.,  152. 
Such  were  the  views  of  this  court  in  that  case, 
and  no  doubt  is  entertained  that  the  decision 
was  entirely  correct,  but  it  is  a  great  mistake  to 
suppose  that  the  right  to  maintain  the  action, 
as  there  conceded,  was  founded  in  the  theory 
that  the  collector  held  money  in  his  hands  be- 
longing to  the  plaintiff  which  he  was  bound  to 
refund,  as  the  decision  was  placed  expressly  up 
on  the  ground  that  the  several  provisions  In  the 
InternflJ  Revenue  Acts,  before  referred  to,  war- 
ranted the  conclusion  as  a  necessary  implication 
that  Congress  intended  to  give  the  tax  payer 
^uch  remedy. 

Remedies  of  the  kind,  given  by  Congress, 
may  be  changed  or  modified,  or  they  may  be 
witndrawn  altogether  at  the  pleasure  of  the  law 
maker,  as  the  tax  payer  cannot  have  any  vested 
right  iia  the  remedy  granted  by  Congress  for  the 
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correction  of  an  error  in  taxation.  Ourtu  v. 
Fkdlcr.  2  Black,  479  [67  U.  a.  XVII.,  2761. 

Suits  for  such  causes  of  action  are  absolutely 
prohibited  until  the  tax  payer  shall  appeal  to 
the  Commissioner  of  Internal  Revenue,  and 
until  the  appeal  has  been  decided,  unless  the  de- 
cision is  postponed  longer  than  six  months,  in 
which  case  he  is  at  liberty  to  sue  within  one 
year  from  the  time  when  his  appeal  was  taken, 
Nichols  V.  U.  8..  7  Wall.,  130  [74  U.  8.,  XIX. 
1281;  Braun  v.  Sauerwein  [nipra]. 

Three  answers  are  made  by  the  plaintiff  to 
that  defense,  as  presented  in  the  record:  (1) 
He  contends  that  the  provision  is  prospective, 
and  that  Congress  did  not  intend  that  it  should 
retroact  so  as  to  affect  a  vested  right.  (2)  That 
the  Act  of  Congress  in  question,  even  if  it  is  a 
bar  to  such  a  suit  in  a  Federal  Court,  is  in- 
operative, as  such,  in  a  State  Court.  (3)  That 
the  money  paid  for  the  taxes,  inasmuch  as  it 
was  paid  under  protest,  must  be  considered  as 
money  in  the  hands  of  the  defendant  belonging 
to  the  plaintiff,  and  that  the  plaintiff  in  that 
view  of  the  case  has  a  vested  nght  at  common 
law  to  his  remedy  to  recover  it  back. 

Pending  suits,  it  may  be  conceded,  are  not 
affected  by  that  provision,  but  it  is  impossible 
to  say  that  any  suit  subsequently  commenced 
for  such  a  cause  of  action  is  not  embraced 
within  its  scope  and  meaning,  as  the  language 
is  "  No  suit  shall  be  maintained  in  any  court 
for  the  recovery  of  any  tax  alleged  to  have  been 
erroneously  or  illegally  assessed  or  collected, 
until  appeal  shall  have  been  duly  made  to  the 
Commissioner  of  Internal  Revenue"  etc.,  as 
more  fully  set  forth  in  the  section.  Authority 
was  vested  in  the  commissioner  by  the  prior 
Act  to  remit,  refund  and  pay  back  '*on  appeal 
to  him  made,"  all  duties  erroneously^  or  illeg^ly 
assessed  or  collected,  and  all  duties  that  ap- 
peared to  be  unjustly  assessed  or  excessive  in 
amount.    13  Stat,  at  L.,  239. 

Appeals  were  permitted  by  that  Act,  though 
not  required  as  a  condition  to  a  right  of  action, 
but  inasmuch  as  the  risht  of  appeal  and  the 
right  of  action  were  conferred  hj  the  same  Act, 
the  court  is  of  the  opinion  that  it  was  entirely 
competent  for  Congress  to  add  new  conditions 
to  the  exercise  of  that  Tight  whenever  in  its 
discretion  the  public  interest  might  require 
such  additional  regulation.  Unless  the  meaning 
of  the  section  can  be  restrained  by  construction, 
it  is  quite  clear  that  it  includes  the  Stale  Courts 
as  well  as  the  Federal  Courts,  as  the  language 
is  that  no  suit  shall  be  maintained  in  any  court 
to  recover  any  tax  alleged  to  have  been  errone- 
ously or  illegally  assessed  or  collected,  and  there 
is  not  a  word  in  the  section  tending  to  show 
that  the  words  ''in  any  court"  are  not  used  in 
their  ordinary  sense.  Unquestionably,  if  the 
provision  is  a  good  bar  in  the  Federal  Courts, 
it  is  a  good  bar  in  all  courts  acting  under  the 
same  Act  of  Congress,  and  furnishes  the  rule  of 
dedsion  for  all.     Gary  v.  Cfurtii,  8  How.,  254. 

Special  reference  is  made  to  the  fact  that  a 
prior  suit  was  commenced  by  the  plaintiff, 
which  was  pending  in  the  Circuit  Court  at  the 
time  the  Act  was  passed  taking  awajr  the  orig- 
inal jurisdiction  of  the  Circuit  Court  in  all  such 
cases,  except  where  the  parties  are  citizens  of 
different  States,  but  the  only  answer  which 
need  be  made  to  that  suggestion  is  Uiat  the 
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present  suit  is  wholly  unaffected  by  that  cir- 
cumstance. 

Regulations  exist  in  some  of  the  States  that 
where  the  first  suit  is  abated  and  a  second  suit 
is  brought  within  a  prescribed  time  the  Statute 
of  Limitations  shall  cease  to  run  from  the  date 
of  tiie  first  suit,  but  Congress  has  not  passed  any 
law  to  that  effect,  and  it  is  conceded  that  none 
such  exists  In  the  State  where  the  suit  was  com- 
menced. 

SuflScient  has  already  been  remarked  to  show 
that  the  third  proposition  of  the  plaintiff  cannot 
be  sustained,  as  a  party  cannot  have  any  vested 
right  in  a  remedy  conferred  by  an  Act  of  Con- 
greas  to  prevent  Congress  from  modifying  it  or 
adding  new  conditions  to  its  exercise.' 

7.  Suppose,  however,  that  the  rule  is  other- 
wise; that  the  provision  in  question  is  not  a  bar 
to  the  present  suit;  still  the  court  is  of  the 
opinion  that  the  addition  made  to  the  list  ren- 
dered by  the  plaintiff  was  proper;  that  the  tax 
was  lawfully  assessed,  and  that  the  plaintiff  is 
not  entitled  to  recover  in  this  case. 

Assessed  as  the  duties  in  this  case  were  under 
the  Act  of  the  80th  of  June.  1864,  attention  will 
be  called  chiefly  to  the  provisions  of  that  Act. 
Congress  evidently  intended  by  that  Act,  as 
appears  by  the  116th  and  the  six  following 
sections,  to  tax  all  the  annual  gains,  profits  and 
income  of  every  person  residing  here,  and  of 
every  citizen  residing  abroad,  whether  derived 
from  any  kind  of  property,  rents,  interests, 
dividends,  salaries,  or  from  any  profession, 
trade,  employment  or  vocation,  or  from  any 
other  source  whatever,  except  as  therein  men- 
tioned, if  such  annual  gains,  profits  or  income 
exceed  $600.  Section  117  declares  what  shall 
be  included  in  estimating  the  annual  gains. 
profits  or  income  of  any  person  and^  among 
other  things,  expressly  provides  that  the  gains 
and  profits  of  all  companies,  whether  incor- 
porated or  partnership,  other  than  the  com- 
panies specified  in  that  section,  shall  be  in- 
cluded in  estimating  the  annual  gains,  profits 
or  income  of  any  person  entitled  to  the  same, 
whether  divided  or  otherwise.    18  Stat,  at  L., 


Manufacturing  companies  are  not  mentioned 
in  that  section  and,  of  course,  they  fall  within 
that  clause  of  the  section  which  in  terms  applies 
to  all  companies,  whether  incorporated  or  part- 
nership, not  specified  in  that  section.  Lists 
or  returns  of  the  amount  of  income  are  re- 
quired by  section  118,  and  section  119  prescribes 
the  time  of  payment  and  defines  the  penalty  in 
^aae  of  neglect  and  refusal. 

Support  to  the  view,  that  the  list  of  an  indi- 
vidual should  include  undivided  as  well  as  di- 
▼idedprofits,is  derived  from  the  requirements  of 
the  120th  section,  which  levies  a  duty  of  five 
per  centum  on  all  dividends  in  scrip  or  money 
thereafter  declared  due,  whenever  the  same 
shall  be  payable  to  stockholders,  policy  holders, 
or  depositors,  as  part  of  the  earnings,  income 
or  gains  of  certain  described  companies,  not  in- 
cluding manufacturing  companies,  and  on  all 
undistributed  sums,  or  sums  made  or  added  dur- 
ing the  year,  to  their  surplus  or  contingent 
funds.  Strong  confirmation  of  that  view  is  also 
derived  from  section  121  of  the  same  Act,  which 
requires  banks  of  circulation,  if  they  neglect  to 
make  dividends,  or  additions  to  their  surplus  or 
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contingent  fund,  as  often  as  once  in  six  months, 
to  make  a  list  or  return  in  duplicate  of  the 
amount  of  profits  which  have  accrued  or  been 
earned  within  that  period,  and  to  present  the 
list  or  return  to  the  collector  of  the  district  and 

Say  to  him  five  per  cent,  on  such  profits.    18 
tat.  atL.,  2ii. 

Substantially  the  same  requirement  is  made 
of  every  railroad,  canal,  turnpike,  canal  navi- 
gation and  slack  water  company,  and  the  pro- 
vision is  that  all  profits  of  such  a  company,  car- 
ried to  the  account  of  any  fund  or  us^  for  con- 
struction shall  be  subject  to  and  pay  a  duty  of 
five  per  centum  on  the  amount  of  all  such 
profits.  18  Stat,  at  L.,  284,  sec.  122.  Other  ref- 
erences to  the  same  effect  might  be  made,  but 
it  is  believed  that  these  are  sufficient  to  show 
that  the  policy  of  Congress  in  that  Act  was  to 
tax  all  gains  and  profits,  whether  divided  or  un- 
divided, and  that  the  construction  that  the  un- 
divided gains  and  profits  of  manufacturing 
companies  are  properly  included  in  that  rule  is 
Just  and  reasonable. 

Decided  cases  are  referred  to  in  which  it  is 
held  that  a  stockholder  has  no  title  for  cer- 
tain purposes  to  the  earnings,  net  or  other- 
wise, of  a  railroad  prior  to  the  dividend  be- 
being  declared,  and  it  cannot  be  doubted  that 
those  decisions  are  correct  as  applied  to  the  re- 
spective subject-matters  involvea  in  the  contro- 
versies. Minot  V.  Payne,  09  Mass.,  106;  Chad- 
win  V.  Hivrdy,  67  Me.,  145.  Grant  all  that;  still 
it  is  true  that  the  owner  of  a  share  of  stock  in  a 
corporation  holds  the  share  with  all  its  incidents, 
and  that  among  those  incidents  is  the  right  to 
receive  all  future  dividends,  that  is,  his  propor- 
tional share  of  all  profits  not  then  divided. 
Profits  are  incident  to  the  share  to  which  the 
owner  at  once  becomes  entitled  provided  he  re- 
mains a  member  of  the  corporation  until  a  divi- 
dend is  made.  March  v.Eailroad,  48  N.  H. ,  620. 
Regarded  as  an  incident  to  the  shares,  undi- 
vided profits  are  property  of  the  shareholder,and 
as  such  are  the  proper  subject  of  sale,  gift  or 
devise.  Undivided  profits  invested  in  real  es- 
tate, machinery  or  raw  material,  for  the  pur- 
pose of  being  manufactured,are  investments  in 
which  the  stockholders  are  interested,  and  when 
such  profits  are  actuallv  appropriated  to  the 
payment  of  the  debts  of  the  corporation,  t^ey 
serve  to  increase  the  market  value  of  the  shares, 
whether  held  by  the  original  subscribcnv  or  by 
assi^ees.  But  'the  decluve  answer  to  the  prop- 
osition is  that  Congress  possesses  the  power  to 
lay  and  collect  taxes,  duties,  imposts  and  ex- 
cises, and  it  is  as  competent  for  Congress  to  tax 
annual  gains  and  profits  before  they  are  di- 
vided amonf^  the  holders  of  the  stock  as  after- 
wards, and  It  is  clear  that  Congress  did  direct 
that  all  such  gains  and  profits,  whether  divided 
or  otherwise,  should  be  included  in  estiniating 
the  annual  gains,  profits  or  income  liable  to 
taxation  under  the  provisions  of  that  Act.  An- 
nual gains  and  profits,  whether  divided  or  not, 
are  property  and,  therefore,  are  taxable. 

Judfffnent  reveraed^  with  eo9t»,and  the  cause  re- 
manded for  further  proeeediTige  in  cfm^armity  to 
the  opinion  of  thie  court, 

Cltod-l»  U.  S.,  90 ;  98  U.  8.,  644  ;  101  U.  8.,  179. 
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GEORGE  HARRIS  bt  al. 
(See  B.  C.  "The  Eutaw'*  12  WaU.,  186-142.) 

Appeals  sulfject  to  same  rules  as  writs  of  error — 

dismissal. 

Appeals  are  subject  to  the  same  rules,  remila- 
tlons  and  reetrlotioos  as  are  oresoribed  in  law  in 
case  of  writs  of  error,  and  if  the  record  does  not 
present  any  question  of  law  for  the  revision  of  this 
court,  the  Judgment  of  the  circuit  court  must  be 
afflrmed,  but  the  cause  cannot  be  dismissed. 

[No.  408.1 

SubmUtsd  Mar.  f^,  and  Apr.  U,  1871. 

Decided  Apr.  17, 1871. 

APPEAL  fromlhe  Circuit  Court  of  the  Unit- 
ed States  for  the  Southern  District  of  New 
York 

On  motion  to  dismiss. 

The  libel  in  this  case  was  filed  in  the  District 
Court  of  the  United  States  for  the  Southern 
District  of  New  York,  by  the  appellees,  to  re- 
cover for  supplies, etc.,  furnished  to  the  steamer 
Eutaw.  A  decree  having  been  entered  in  their 
favor  in  that  court,  and  confirmed  by  the  cir- 
cuit court,  the  claimants  took  a  further  appeal 
to  this  court. 

The  case  is  fully  stated  by  the  court. 

Mr.  C.  Donohuoy  for  appellee.  ^ 

Messrs.  T.  M.  Wheeler  and  W.  W.  Good- 
richy  for  appellants. 

Mr.  Justice  Clifford  delivered  the  opinion 
of  the  court: 

Cases  regularly  on  the  calendar,  whether 
brought  here  by  writ  of  error  or  appeal,  if  within 
the  jurisdiction  of  the  court,  are  required  to  be 
heani  when  reached  in  the  regular  call  of  the 
docket,  and  they  cannot  be  heard  before  they 
are  reached  except  when  they  are  advanced  by 
the  order  of  the  court. 

Where  the  case  is  one  not  within  the  jurisdic- 
tion of  the  court,  the  writ  of  error  or  appeal  may 
be  dismissed  on  motion,  and  certain  defects  in 
removing  the  cause  from  the  subordinate  court 
into  this  court  entitle  the  party  who  prevuled 
in  the  court  below  to  the  same  remedy. 

Motions  to  dismiss  are  non-enumerated  mo- 
tions, and  they  may  be  filed  by  leave  of  court 
in  any  case  on  the' calendar  before  the  case  is 
reached  in  the  regular  call  of  the  docket,  and 
they  are  entitled  to  preference  on  Friday  in  each 
week  during  the  sitting  of  the  court,  as  pro- 
vided in  the  twenty  seventh  Rule,  but  they  do 
not  give  either  party  any  right  to  be  heard  upon 
the  merits  of  the  controversy. 

On  the  9th  of  March,  1867,  the  appellees  filed 
the  libel  in  the  district  court  agamst  the  ap- 

gellants.  as  the  owners  of  the  steamer  Eutaw. 
er  engine,  tackle,  apparel,  etc.,  in  a  cause  of 
action  founded  upon  contract  civil  and  maritime. 
By  the  second  article  of  the  libel  it  is  alleged 
that  the  steamer  belonged  to  the  Port  of  New 
York;  that  she  was  engaged  in  the  coasting 
trade;  that  in  the  months  of  November  and  De- 
cember prior  to  the  filing  of  the  libel  she  was 
in  the  rort  of  Wilmington,  North  Carolina, 
and  that  she  was  in  need  of  supplies,  repairs, 
advances  and  necessaries  for  her  voyage;  that 
the  master  of  the  steamer  applied  to  the  libel 
ants  to  make  such  repairs  and  to  furnish  such 
supplies  and  advances,  and  that  they,  Uie  libel- 
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ants,  complied  with  the  request;  and  that  there 
is  due  to  them  for  such  repairs,  supplies  and 
advances  the  sum  of  |4,000.  They  also  alleged 
that  the  repairs,  supplies,  and  advances  were 
necessary  and  proper  to  render  the  steamer  sea- 
worthy  and  fit  to  perform  her  intended  voyage, 
and  that  the  same  were  furnished  on  the  credit 
of  the  steamer  as  well  as  of  the  master  and 
owners. 

Process  was  served  and  the  first  named  re- 
spondent appeared  and  filed  an  answer,  in  his 
own  behalf  and  in  behalf  of  the  other  respond- 
ent with  whom  he  was  impleaded,  denying  all 
the  allegations  of  the  libel.  Subsequent  to  the 
filing  01  the  answer  an  order  was  passed  refer- 
ring the  cause  to  a  master  to  ascertain  and  re- 
port the  amount  due  to  the  libelants.  Testi- 
mony was  taken  on  both  sides  and  the  parties 
were  heard  and  the  master  reported  that  there 
was  due  to  the  libelants  the  sum  of  $4,140.94  for 
the  repairs,  supplies  and  advances  made  and 
furnished,  as  alleged  in  the  libel  No  excep- 
tions were  taken  oy  either  party,  to  the  report 
of  the  master,  and  on  the  9th  of  May,  1868,  the 
district  court  confirmed  the  report  and  entered 
a  final  decree  in  favor  of  the  libelants  for  that 
amount. 

Dissatisfied  with  the  decree,  the  respondent 
appealed  to  the  circuit  court,  where  the  parties 
were  again  heard  upon  the  same  testimony. 
Apparently,  they  were  heard  without  any  new 
reierence  of  the  cause  and  upon  the  general  al- 
legation of  the  appellant  that  the  decree  was 
erroneous  and  that  the  libelants  were  not  en- 
titled to  the  damages  claimed  in  the  libel  and 
decree.  Different  conclusions,  however,  were 
formed  by  the  circuit  judge,  as  he  adjudeed 
that  the  decree  of  the  district  court  should  be 
afilrmed  with  costs,  and  it  is  from  that  decree 
that  the  original  respondent  appealed  to  this 
court. 

Referring  to  the  record,  it  appears  that  the 
decree  in  the  circuit  court  was  entered  on  the 
19th  of  March,  1870,  and  the  appeal  was  taken 
to  this  court  on  the  19th  of  May  following 
Such  an  appeal  is  not  a  supersedeas,  but  it  can- 
not be  dismissed,  because  no  question  is  raised 
or  presented  in  the  record  for  the  decision  of 
this  court. 

Appeals  are  subject  to  the  same  rules,  regu- 
lations and  restrictions  as  are  prescribed  in  law 
in  case  of  writs  of  error,  and  it  well  settled  law 
that  it  is  no  sufficient  cause  to  dismiss  a  writ  of 
error  that  the  record  does  not  present  any  ques- 
tion of  law  for  the  revision  of  this  court,  as  the 
writ  of  error  when  sued  out  under  the  22d  sec- 
tion of  the  Judiciary  Act  brings  up  the  whole 
record,  and  it  is  the  ri^ht  of  the  plaintiff  in  er- 
ror to  be  heard  and  have  an  opportunity  to 
show,  if  he  can,  that  there  is  error  in  any  part 
of  the  record.  Minor  v.  TiUotson,  1  How., 
288;  2  Stat.  atL.,  244. 

When  a  cause  is  brought  here  upon  a  writ  of 
error  sued  out  under  that  section,  and  all  the 
proceedings  are  regular  and  correct,  the  ludg- 
ment  of  the  circuit  court  must  be  afiSrmeo,  but 
the  cause  cannot  be  dismissed  although  there  is 
no  question  presented  in  the  record  for  revision. 
Taylor  v .  Morton,  2  Black,  484  [67  U.  S. ,  X VIL . 
2781;  Suydam  v.  WiUiamsan,  20  How.,  440  [61 
U.  8.,  XV.,  983]. 

Apply  that  rule  to  the  case  before  the  court, 
and  it  is  clear  that  the  motion  must  be  denied. 
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and  it  Is  equally  clear  that  appeals  in  that  re- 
spect are  subject  to  the  same  rules,  regulations 
and  restrictions  as  are  prescribed  in  law  in  case 
of  writs  of  error.  Appeals  of  the  kind  are 
usuallv  regarded  as  brought  for  delay,  and  it 
may  oeoome  necessary  to  amend  the  second 
article  of  the  2Hd  Rule  so  that  ten  per  cent, 
damages  shall  be  allowed  in  addition  to  the 
interest  provided  for  in  the  first  article  of  that 
rule. 
Motion  denied. 


JOSIAH  A.  NOON  AN,  Biff,  in  Err,, 

V, 

ALFRED  R.  BRADLEY.  Administrator  of 
J.  B.  Lbs,  Deceased,  Use  of  Orson  Tows- 
LET,  Exr. 

(See  8.  C,  10  WaU.,  121-129.) 

Fhreion  administTator  may  be  eubstituted  as  ap- 

peuee-^'poteer  of  thi$  court  to  review  its  own 

judgments. 

» 

Where  the  appellant  dies  after  an  appeal  is  taken 
the  administrator  of  the  domicil  where  the  intes- 
tate resided  at  his  decease,  may  be  admitted  as  the 
appellee  in  this  court,  although  appointed  in  a 
diirerent  State  from  that  in  which  the  action  was 
cx>mmenced . 

This  court,  subsequent  to  the  term  when  a  final 
Judgment  or  decree  Is  renderedfpossesses  no  power 
to  review  such  judsrment  or  decree,  and  nas  no 
power  to  review  its  decision  in  a  case  at  law  or 
in  equity. 

[No.  112.] 

Argued  Apr,  14, 1871,    Decided  Apr,  17, 1871. 

MOTION  to  admit  Thomas  L.  Ogden  as  ad- 
ministrator of  John  B.  Lee,  deceased,  and 
that  the  clerk  be  directed  to  certify  to  the  court 
below  that  the  suit  had  abated  under  rule  15  of 
this  court. 

A  bill  for  a  mortgage  foreclosure  was  filed 
by  one  Lee  in  the  United  States  District  Court 
(with  circuit  powers)  in  Wisconsin  in  1859.  A 
decree  was  entered  ordering  a  sale  upon  the 
mortgage  and  a  personal  luoffment  agunst  the 
mortgagor,  Noonan,  for  the  aeficiency,  if  any. 
Noonan  took  an  appeal  to  this  court.  Upon 
the  hearing  in  this  court,  Lee  haying  died  in 
the  meantime,  and  Bradley  hayine  appeared  as 
admiuistrator,  that  part  of  the  oecree  which 
gsye  personal  judgment  for  the  deficiency  was 
reversed.    67  U.  8.,  XVIL.  279. 

Bradley's  appointment  as  administrator  was 
made  in  New  York,  where  Lee  resided  at 
his  decease.  Suit  having  been  subsequently 
brought  in  Wisconsin  by  Bradley,  in  a  proper 
action  for  that  purpose  upon  the  hood,  to 
recover  the  deficiency  which  this  court  had 
considered  improper  to  be  allowed  in  the  fore- 
cloeure  suit,  the  case  came  to  this  court  upon 
appeal,  where  it  was  decided  that  Bradley  was 
not  authorized  to  sue  as  administrator  in  the 
State  of  Wisoonsin,  not  haying  been  appointed 
in  that  State.    76  U.  S.,  XIX.,  759. 

Upon  the  strength  of  that  decision  this  mo- 
tion was  now  made  to  annul  the  decision  of 
this  court  in  the  first  mentioned  case,  and  de- 
clare the  appeal  therein  abated  upon  the  death 
of  Lee,  thus  leaving  in  full  force  the  decision 
of  the  court  below  decreeing  personal  Judg- 
ment for  the  deficiency. 

See  19  Waj4«. 


Messrs,  J.  S*  Brown  and  N,  J,  Emmons, 
for  motion : 

The « bond  and  mortgage  were  assessed  in 
Wisconsin,  to  whidi  Braidley,  as  administrator 
in  New  York,  had  no  right. 

The  letters  of  administration  to  Ogden  made 
him  the  sole  lerail  representative  of  the  deceased 
in  this  case.    Noonan  v.  Bradley  (supra). 

Ogden,  although  a  citizen  of  the  same  State 
with  Noonan,  hcul  a  right  to  prosecute  the  suit 
in  this  court.  Clarke  v.  Mathewson,  12  Pet., 
164. 

Rule  15  directs:  first.  That  the  leral  repre- 
sentative of  the  deceased  party  may  voluntarily 
appear,  and  the  case  progress;  second.  That 
the  opposing  party  may,  by  order  of  court, 
and  publication,  compel  the  appearance  or  pro- 
ceed as  if  he  had  appeared,  ir  the  appellee  is 
dead ;  and  third.  That  in  case  the  legal  repre- 
sentative of  the  appellee  does  not  appear  and ' 
the  appellant  neglect  for  a  certain  term  to  take 
the  order  and  notice  under  the  rule,  then  his 
appeal  abates.  » 

This  does  not  mean  that  any  stranger  may 
intrude  himself  into  the  case,  and  the  opposite 
party  may  ayail  himself  of  such  appearance  lo 
avoid  adoptine  the  steps  proyided  by  the  rule 
for  bringing  In  the  leeal  representative.  But 
the  appellant  is  bound  to  know  that  the  real 
representatiye  does  appear,  or  to  obtain  the 
order  and  advertise.  Wilson  v.  Codman,  3 
Cranch,  207. 

This  appeal  has  abated  under  the  rule,  un- 
less there  is  something  in  the  relations  between 
the  administrator  in  New  York  and  the  one  in 
Wisconsin  to  prevent  the  operation  of  the  rule. 

Barribeau  v.  Brant,  17  How.,  43  (58  U.  S., 
XV.,  84);    PhOUps    v.  Preston,  11  How.,  294. 

We  suppose  we  need  hardly  cite  authorities 
to  the  effect  that  the  adjudication  of  a  court, 
no  matter  how  high  its  authority,  in  a  personal 
or  real  action,  can  be  binding  only  upon  parties 
and  privies. 

It  is  evident  that  had  Bradley  not  appeared, 
or  appearing,  had  Noonan  successfully  con- 
tested his  rieht  to  the  order  of  substitution, 
Ogden  would  now  be  owner,  as  administrator, 
of  the  decree  in  personam  against  Noonan,  and 
also  that  the  appeal  would  haye  abated  under 
Rule  15. 

The  Supreme  Court  of  the  United  States  in 
Stacy  y.  iTirasher,  6  How.,  44,  decided  t)iat 
the  administrators  appointed  under  the  au- 
thority of  different  States  hold  by  different  and 
independent  titles. 

The  cases  referred  to  establish  the  fact  that 
Ogden  could  not  be  the  Buccessor  of  Bradley  nor 
avail  himself  of  any  judgment  or  proceeding  in 
Bradley's  fayor;  and  also  that  he  could  not  be 
injurea  by  any  proceeding  against  Bradley. 

He,  therefore,  is  now  owner  of  the  decree  in 
personam  by  Noonan,  affected  only  by  Rule  15 
of  this  court  abating  the  appeal.  We  are  sat- 
isfied to  rely  upon  the  decisions  of  this  court, 
but  will,  notwithstanding,  cite  the  following 
authorities: 

Brodie  v.  Biekley,  2  Rawle.481  ;  Stoir,  Confl. 
L.,  par.  522;  Borden  v.  Borden,  5  Mass.,  07; 
Chapman  v.  FUh,  6  Hill,  554. 

That  Ogden,  although  not  named  in  the 
record,  has  the  right  to  make  the  motion,  as  a 
matter  of  practice  we  cite  Clet^nd  y.  Cham- 
berlain, 1  Black,  419  (66  U.  S.,  XVIL,  98). 
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Messrs.  Matt,  H.  Carpenter  and  J,  P, 

Walker,  for  Koonan,  opposed. 

Mr.  Justice  ClilTord  delivered  the  opinion  of 
the  court: 

Particular  reference  to  the  nature  of  the  con- 
troversy and  the  prior  adjudications  in  respect 
to  the  same  are  indispensable  in  order  that  the 
motion  and  the  effect  of  it,  if  granted,  may  be 
properly  understood. 

Noonan.on  the  first,  day  of  October,  1855, pur- 
chased of  Lee  certain  realestate.situated  in  Wis- 
consin, by  deed  of  warranty,  and  gave  his  bond 
for  the  purchase  money  conditioned  to  pay  $4,- 
000  in  four  equal  annual  installments,  with  inter- 
est, and  ga^e  a  mortgage  on  the  premises  to  se- 
cure the  payments  as  specified  in  the  bond,  and 
the  mortgage  also  contained  a  stipulation  that 
upon  any  default  on  the  part  of  the  mortgagor 
in  making  the  payments,  including  the  interest 
and  taxes  as  well  as  the  principal,  the  whole  of 
the  mortgage  debt,  with  interest,  should,  at  the 
option  of  the  mortgagee,  become  due,  and  should 
be  collectible  on  demand. 

At  the  time  the  conveyances  were  exeeuted, 
the  premises  were  in  the  possession  of  one  John 
J.  Orton,  holding  the  same  adversely  to  the 
grantor,  in  consequence  of  which  the  grantee 
required  from  the  erantor  an  agreement  to  the 
effect  that  if  the  title  failed  the  bond  should  not 
be  enforced,  and  that  if  any  incumbrances  ex- 
isted on  the  premises  the  amount  of  the  same 
should  be  deducted  from  the  stipulated  consid- 
eration. * 

On  the  4th  of  March.  1859.  Lee  filed  a  bill  in 
equity  in  the  District  Court  of  the  United  States 
for  that  district,  exercising  circuit  court  powers, 
setting  forth  that  the  grantee  and  mortgagor 
had  not  paid  either  principal  or  interest  of  the 
mortg^e  debt;  that  he,  the  complainant,  had 
notifieathe  party  that  he  claimed  that  the  whole 
debt  had  become  due,  and  praying  for  a  sale  of 
the  mortgaged  premises,  the  payment  of  the 
mortgage  debt,  and  for  general  relief. 

Such  proceedings  were  had  in  the  cause  that 
the  court  rendered  a  final  decree  in  the  same, 
the  court  finding  that  the  sum  of  $5,267.20  was 
due  to  the  grantor  and  mortgaf^  of  the  said 
premises,  and  the  decree  also  directed  the  sale 
of  the  premises,  the  payment  of  the  mortgage 
debt,  and  that  the  surplus,  if  any,  should  Be 
brought  into  court;  that,  if  the  moneys  arising 
from  the  sale  were  insufficient  to  pay  the  mort- 
gage debt,  interest  and  costs,  the  Marshal,  in 
his  report  of  the  sale,  should  specify  the  amount 
of  the  deficiency,  and  that  the  respondent  should 
pay  the  deficiency  with  interest,  "and  that  the 
complainant  may  have  execution  therefor." 

From  that  decree  the  respondent  appealed  to 
this  court,  and  at  the  December  Term,  1866, 
the  &PP^1  was  duly  entered  here  on  the  calen- 
dar, when  the  cause  was  reached  the  parties 
were  heard,  and  this  court  decided  that  the  com- 
plainant, upon  the  proofs  exhibited,  was  enti- 
tled to  a  decree  for  the  whole  amount  of  the 
mortgage  debt  by  virtue  of  the  special  stipula- 
tion m  the  mortgage,  although  one  of  the  in- 
stallments, according  to  the  terms  of  the  bond, 
was  not  due  when  the  bill  was  filed.  Pursuant  to 
that  decision  the  court  affirmed  that  part  of  the 
decree;  but  the  court  also  decided  that  in  the 
absence  of  a  rule  of  the  court  conferring  such 
authority  the  court  below  could  not  enter  a  de 


cree  in  such  a  case,  that  the  complainant  should 
have  execution  for  the  balance  found  to  be  due 
to  him  over  and  above  the  proceeds  of  the  sale, 
and  reversed  that  part  of  the  decree^  Ifoonan 
V.  Z«,  2  Black,  601  [67  U.  S.,  XVIL,  2791; 
Rule  94. 
Pending  the  appeal,  however,  and  before  the 

Parties  were  heard  in  this  court,  to  wit:  on  the 
th  of  February,  1862.  the  death  of  the  respond- 
ent, John  B.  Lee.  was  suggested,  and  on  motion 
leave  was  granted  that  the  appearance  of  Alfred 
F.  R.  Bradley  mieht  be  entered  as  administra- 
tor of  the  estate  oi  the  deceased,  and  he  was  ad- 
mitted as  appellee  in  the  case.  Doubta  arising 
as  to  the  vtuidity  of  the  title  acquired  by  Noon- 
an  from  his  grantor,  he  commenced  an  action 
of  ejectment  in  the  state  court  against  John  J. 
Orton,  the  party  in  possession  at  the  date  of  the 
conveyances,  and  gave  notice  to  his  grantor  that 
he  might  appear  and  defend  the  title  to  the  prem- 
ises. Lee  accordingly  employed  counsel,  but 
the  decision  of  the  state  court,  rendered  in  Jan- 
uary, 1868,  was  that  the  party  in  possession  was 
seised  in  fee  of  the  premise^. 

Both  parties  concede  that^Lee,  when  he  died, 
was  domiciled  in  New  York,  and  that  Bradley 
was  duly  appointed  administrator  by  the  proper 
tribunal  in  that  State.  When  Lee  died  he  also 
had  effects  of  value  in  Wisconsin,  and  in  Feb- 
ruary, 1865,  the  party  who  filed  the  motion, 
Thomas  L.  Ogden.  was  duly  appointed  adminis- 
trator of  those  effects  by  the  proper  tribunal 
having  Jurisdiction  of  the  matter  in  that  State. 
On  the  6th  day  of  September,  1866,  Bradley.as 
administrator  of  the  estate  of  John  B.  Lee,  de- 
ceased, commenced  an  action  of  debt  against 
Joeiah  A.  Noonan,  counting  on  the  before  men- 
tioned bond  given  by  the  latter  to  the  decedent, 
for  the  purc&se  money  of  the  said  real  estate, 
as  more  fully  set  forth  in  the  record.  Notman 
v.  Bradleu,  9  Wall.,  899  [76  U.  8..  XIX..  759]. 

Three  defenses  were  set  up  by  the  defendant 
to  the  suit:  (1)  That  the  plaintiff  was  not  and 
never  had  been  administrator  of  the  estate  of  the 
deceased.  (2)  Thatthedeoeased,atthetimeof 
his  death, had  effects  in  that  8tate,amonff  which 
was  the  bond  in  suit,  and  that  the  defendant 
was  duly  appointed  administrator  of  ihoee  ef- 
fects, and  that  the  letters  issued  to  Uie  plaintiff, 
as  applied  to  the  cause  of  action  in  the  declara- 
tion mentioned,  were  void  and  of  no  effect.  (3) 
That  the  title  to  the  premises  had  failed,  the 
plea  setting  up  the  judgment  in  the  ejectment 
suit  rendered  in  the  state  court 

To  the  several  pleas  the  plaintiff  demurred, 
and  judgment  was  rendered  against  the  defend- 
ant for  the  sum  of  $7,689.75,  and  the  defend* 
ant  appealed  to  this  court,  where  the  Judgment 
of  the  circuit  court  was  reversed.the  court  hold  - 
ing  that  an  administrator  appointed  idrone  State 
cannot,  by  virtue  of  such  an  appointment, main- 
tain an  action  in  another  State,  in  the  absence 
of  a  statute  of  the  latter  State  giving  effect  to 
that  appointment,  to  enforce  an  obligation  due 
his  intestate. 

Based  on  the  conclusion  announced  in  that 
case, the  proposition  of  the  party  submitting  the 
motion  is,  that  all  the  proosedtngs  in  the  caae 
first  mentioned,  subsequent  to  the  time  when 
the  death  of  the  respondent  in  that  suit  was  sug- 
gested, were  irregular;  that  the  administrator 
appointed  by  the  tribunal  of  the  Jurisdictioii 
where  the  hitestate  had  his  domicil  at  his  de- 
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oeaae  was  improperly  admitted  as  appellee,  and 
that  the  final  decree  in  the  case  should  be  set 
aside,  and  that  a  decree  or  order  should  be  en- 
tered that  the  suit  abated  at  the  death  of  the  ap- 
pellee in  the  appeal,  and  that  the  clerk  here 
should  be  directed  to  transmit  a  certificate  to 
that  effect  to  the  court  below. 

Apart  from  the  novel  character  of  the  mo- 
tion and  the  grave  doubts  which  arise  whether 
the  proposed  certificate,  even  if  the  party  is^ 
entitled  to  a  remedy,  is  an  appropriate  process 
to  be  sent  from  an  appellate  to  a  subordinate 
tribunal,  the  court  is  of  the  opinion  that  the  re- 
lief sought  in  the  case  cannot  be  granted,  and 
that  the  motion  must  be  denied  upon  three 
nounds,  either  of  which  is  a  complete  and  sat- 
isfactory answer  to  the  application.  They  are 
as  follows: 

1.  That  the  administrator  of  the  domicil 
where  the  intestate  resided  at  his  decease  was 
properly  admitted  as  the  appellee  in  the  case, 
because,  at  that  time,  no  ancillary  administra- 
tion liad  been  granted  in  the  State  of  Wiscon- 
sin. 

Admitted,  as  he  was,  without  objection  from 
the  appellant,  it  may  well  be  doubted  whether 
the  appellant  in  this  case,  inasmuch  as  his  ap- 
pointment bears  date  subsequent  to  those  pro- 
ceedings, can  be  permitted  to  intervene,  in  the 
absence  of  f raud,for  the  purpose  of  setting  aside 
-what  had  passed  in  rem  jttdieatam  before  he 
-was  appointed,  but  the  court  is  not  inclined  to  rest 
its  decision  upon  that  ground,  as  the  Statute  of 
the  Stale  authorizes  foreign  executors  and  ad- 
ministrators to  sue  in  the  courts  of  the  State, 
in  cases  where  no  executor  or  administrator  of 
the  estate  of  the  deo&dent  has  been  appointed 
in  the  Sute.  Sess.  Acts,  1860,  p.  24. 
Responsive  to  that,it  may  be  suggested  that  the 
right  so  conceded  is  subject  to  the  condition 
that  such  representative  party  has  filed  in  the 
Probate  Ck>urt  an  authenticated  copy  of  his  ap- 
pointment, but  it  is  a  sufficient  answer  to  that 
eoggestion  in  this  case  to  say  that  nothing  ap- 
peiiTS  in  the  record  to  show  that  the  condition, 
if  it  be  one,  was  not  fulfilled,  and  the  court  is 
of  the  opinion  that  a  compliance,  under  the  cir- 
camstances  of  this  case,  must  be  presumed,  as 
the  record  shows  that  this  court  passed  an  order 
that  the  appearance  of  the  administrator  be  en- 
tered and  *'  that  the  said  administrator  be  and 
hereby  is  made  the  appellee  in  this  case." 

2.  Qrant  that  an  administrator  appointed  in 
one  State  cannot,  by  virtue  of  such  an  appoint- 
ment, maintain  an  action  in  another  State  un- 
less so  authorized  by  statute,  still  it  does  not 
follow  that  the  proceedings  in  this  case  were 
irregulsr,  as  the  suit  was  commenced  by  the  ap- 
pellee in  lus  lifetime  and  was  prosecuted  by  him 
in  the  court  below  to  a  final  decree,  and  from 
that  decree  the  respondent  appealed  to  this 
court.  All  these  proceedings  took  place  while 
the  intestate  was  in  full  life,  and  it  appears  that 
the  appeal  was  pending  in  this  court  at  the  time 
that  his  death  was  suggested,  and  that  the  ad- 
ministrator appointed  m  the  jurisdiction  of  the 
decedent's  domicil  was  adnutted  as  the  appel- 
lee by  the  order  of  the  court,  as  before  ex 
plained.  He  did  not  commence  the  suit,  and 
as  he  was  the  only  administrator  appointed,  the 
court  is  of  the  opinion  that  he  was  a  competent 
party  to  appear  and  support  the  decree. 

8.  Suppose,  however,  that  neither  of  those 
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propositions  is  correct,  still  the  court  is  of  the 
opinion  that  the  motion  must  be  denied,  as  this 
court,  subsequent  to  the  term  when  a  Judgment 
or  decree  is  rendered,  possesses  no  power  to  re- 
view its  own  final  Judgments  or  decrees.  Where 
the  merits  of  a  case  are  decided  in  the  circuit 
court  and  the  decree,  on  appeal,  is  reversed  in 
this  court,  and  the  mandate  of  the  court  is  sent 
down,  directing  the  court  below  to  execute  the 
decree,  it  is  well  settled  law  that  it  is  too  late 
to  call  in  question  the  jurisdiction  of  the  sub- 
ordinate court.  SkUUm  v.  May,  6  Cranch,  267. 
Repeated  decisions  of  this  court  have  es- 
tablished the  rule  that  a  final  judgment  or  de- 
cree of  this  court  U  conclusive  upon  the  parties, 
and  that  it  cannot  be  re-examined  at  a  subse- 
quent term,  as  there  is  no  Act  of  Confess 
which  confers  any  such  authority.  Martin  v. 
Hunter,  1  Wheat.,  855.  Second  appeals  or 
writs  of  error  are  allowed,  but  the  rule  is  uni- 
versal that  they  bring  up  only  the  proceedings 
subsequent  to  the  mandate,  and  do  not  author-, 
ize  an  inquiry  into  the  merits  of  the  original 
judgment  or  decree.  Re-bearings  are  never 
granted  where  a  final  decree  has  been  entered 
and  the  mandate  sent  down,  unless  the  applica- 
tion is  made  at  the  same  term,  except  in  cases 
of  fraud.  Browder  v.  Me  Arthur,  7  Wheat.,  58; 
The  Santa  Maria,  10  Wheat.,  442.  Appellate 
power  is  exercised  over  the  proceedings  of  sub- 
ordinate courts  and  not  on  those  of  the  appel- 
late court,  and  the  express  decision  of  this 
court  in  several  cases  is  that  "  the  court  has 
no  power  to  review  its  decisions,  whether  in  a 
case  at  law  or  in  equitv,  and  that  a  final  decree 
in  equity  is  as  conclusive  as  a  judgment  at  law. 
Wash,  Bridge  Co.  v.  Stewart,  8  How.,  424;  Ex 
parte  SibbaUiv.  U,  8„  12  Pet.,  492;  Peek  v. 
Sanderson,  18  How.,  42  [59  U.  S..  XV„ 
262].  Other  cases  to  the  same  effect  might 
be  referred  to,  but  it  does  not  seem  to  be  neces- 
sary, as  the  views  of  the  court  from  its  organi- 
zation to  the  present  time  appear  to  have  been 
uniform  and  consistent,  as  is  sufficiently  exem- 
plified by  the  cases  to  which  reference  is  made. 
Motion  denied. 

Cited— 12  Wall.,  603 ;  17  Wall.,  286 ;  18  WaU.,  1S2  ;  21 
WaU.,662;d5U  S.;143. 


FREDERICK  R.  FOWLER  et  al.,  Plffe.  in 

Ehrr., 

V. 

WILLIAM  RATHBONE  et  al. 

(See  8.  Cm  12  Wall.,  102-121.) 

General  average,  by  stranding  vessel — voluntary 
stranding—fact  fur  jury. 

Where  a  ship  is  voluntarily  run  ashore  to  avoid 
capture,  founderiaur  or  shipwreck,  and  she  is  after- 
wards recovered  so  as  to  he  able  to  perform  her 
voyage,  the  loss  resulting  from  the  stranding  Is  to 
be  made  good  by  generaiaverage  contribution. 

Where  a  ship  and  cargo  were  becoming  sul>- 
merged  in  deep  water,  and  the  master  stranded  the 

NOTB.— General  awraa*.    See  note  toCk)lumbian 
Ins.  Co.  V.  Ashby,  38  U.  8.  (13  Pet.),  831. 
J>>88  by  voLunUiry  stranding  of  vesael  in  pertt  is  sub" 
I  ieet  of  general  average. 
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ship  in  shoal  water,  to  save  it  and  the  oargo  from 
increased  expenses,  this  was  a  voluntary  stranding 
within  the  meaning  of  the  oommeroial  law. 

Facts  found  t>y  a  Jury  cannot  be  re-examined  in 
this  court. 

Whether  the  cargo  was  damaged  by  the  stranding 
or  by  the  antecedent  peril  of  the  sea,  was  a  question 
of  fact  for  the  jury. 

[No.  141.1 
4rgued  Ajn-.  11,  187 L      Decided  May  i,  1871. 

F  ERROR  to  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Southern  District  of  New 
York. 

The  history  and  facts  of  the  case  are  suffi- 
ciently stated  by  the  court. 

Jfr.  James'  C.  Carter*  for  plaintiffs  in 
error: 

If  the  actual  sinking  or  stranding  of  the  ship 
Oneiza  was,  under  the  particular  circuoistanoes, 
the  direct  result  of  voluntary  agency,  rather 
than  of  the  action  of  the  elements,  and  was 
other  and  different  from  the  one  impending  at 
the  time  the  yoluntary  resolution  was  taken,  the 
case  is  one  for  general  average.  But,  if  it  was 
substantially  the  same  stranaing  as  the  one  im- 
pending, and  modified  hv  the  voluntary  act 
only  in  some  incidental  and  immaterial  respects, 
then  it  is  a  case  for  particular  average.  Phil. 
Ins.,  sec.  1818. 

It  is  simply  ascertaining  which  is  the  pre- 
dominating and  principal  cause  of  the  loss. 

Phil.  Ins.,  sees.  1182-1186;  2 Pars.  Ins.,  620. 

The  question  thus  stated  is,  undoubtedly,  in 
its  nature,  one  of  fact  and  not  of  doctrine;  but 
where,  as  in  the  present  case,  there  is  no  dispute 
about  the  facts,  the  question  becomes  practi- 
callv  one  of  law.  When,  from  uncontradicted 
evidence,  there  is  but  one  inference  which  can 
properly  be  drawn,  the  court  is  to  draw  that  in- 
ference. 

ChaTidletY,  Tc^n  i&»A2^,24How.,224  (65U. 
S..  XVI.,  688). 

The  decisions  in  the  following  cases  were,  in 
effect,  that  thestrandings  were  not  substantially 
the  same  but  different ;  and  that  the  respects  in 
which  they  differed  were  such  as  to  give  to  the 
losses  the  character  of  general  average. 

Sirne  V.  Oumey,  4  Binn.,  618;  Barnard  v. 
Adams,  10  How. ,  270. 

The  ship  had  received  her  death  wound  from 
the  direct  action  of  the  ice,  and  was  actually  on 
her  way  to  the  bottom  at  the  time  the  resolu- 


tion was  taken  to  run  her  upon  the  flats.  Every- 
thing that  followed  the  cutting  through  her 
bows  by  the  ice,  was  the  immediate  consequence 
of  that  accidental  disaster. 

In  this  operation  she  was  exposed  to  no  new 
peril  wlufttover. 

The  ordinary  duty  of  the  ship-owner,  repre- 
sented by  the  master,  is  to  navigate  the  ship; 
not  to  run  her  ashore.  It  is  to  prosecute  the 
adventure,  not  to  put  a  premature  end  to  it  A 
claim  for  a  general  contribution  cannot  be 
founded  upon  any  act  of  the  master  in  the 
course  of  this  ordinary  duty.  Shippers  of  goods 
have  the  right  to  all  this.  It  is  in  the  bargain 
and  they  pay  for  it.  The  presence  of  an  over- 
whelming peril  mav  make  it  best  for  the  inter- 
ests of  ful,  treatea  as  a  unit,  to  depart  from 
mere  navigation  and  strand  the  ship.  This  is 
somethinjs;  oeyond  what  any  one  of  the  interests 
has  the  neht  to  require  of  the  ship,  and  is,  there- 
fore, outside  of  the  ordinary  duty  of  the  master. 
The  true  foundation  of  the  doctrine  of  a  gen- 
eral contribution,  in  cases  of  voluntary  strand- 
ing, lies  in  these  considerations.  But  when,  as 
in  the  case  at  bar,  the  actual  operation  of  an 
accidental  cause  has,  of  itself,  already  put  an 
end  to  the  business  of  navigating  the  ship,  all 
the  master's  ordinary  duties  are  not  at  an  end. 
It  is  still  his  duty  to  do  all  in  his  power  to  save 
what  he  may  of  the  interests  confided  to  his 
char^;  and  will  it  be  pretended  that  when  his 
ship  IS  sinking,  and  it  is  in  his  power  to  mitigate 
the  consequences  of  such  sinking  by  working 
his  ship  into  shallower  water,  it  Lb  not  his  daty 
to  do  so? 

Conceding  for  the  moment,and  for  the  sake  of 
the  argument,  that  there  was  some  evidence  to 
go  to  the  jury  upon  the  point  whether  the  actual 
submersion  was  different  from  the  one  impend- 
infc.  in  consequence  of  the  injuries  from  the  ice, 
the  learned  judge  did  not  submit,  but  refused 
to  submit  that  question  to  the  jury;  and  that 
issue,  therefore,  which  is  the  material  one  in  the 
case,  has  never  been  tried. 

The  learned  judge  made  the  question  of  lia- 
bility for  a  general  contribution  turn  entirely 
upon  these  three  points: 

First.  Whether  the  master  ran  the  ship  upon 
the  flats  for  the  purpose  of  diminishing  the 
damages  and  expenses  of  raising  and  saving 
ship  and  cargo. 


Strandiniir  is  where  a  ship  takes  ffrouod,  not  in 
the  ordinary  sense  of  navigation,  but  by  accident, 
or  the  force  of  the  wind  or  sea,  and  remains  sta- 
tionary for  some  time.  It  is  not  stranding  to  strike 
a  rock  or  stump  which  occasions  only  an  instanta- 
neous stoppage.  Lake  v.  Ck)lumbus  Ins.  Co.,  13  Ohio, 
48;  S.  C.,4K  Am.  Dec,  188;  Bishop  v.  Pentland.  7 
Barn.  &  C.,  219 ;  Wells  v.  Hopwood,  3  Bam.  ft  Ad.,  20. 

Where  a  vessel  is  voluntarily  run  ashore  with  the 
the  intent  to  preserve  the  ship  and  oargo,  as  far  u» 
possible,  and  the  vessel  is  in  consequence  lost,  the 
loss  is  to  be  repaired  by  general  average.  Gray  v. 
Wain.  2  Serg.  &  K.,  229 :  S.  C,  7  Am.  Dec,  642 ;  Mut. 
Safety  Ins.  Co.  v.  Oargo  of  Brig  George,  Oloott,  89 ; 
2  Browne,  199 ;  6  Mass.,  125 : 4  fiinn.,  613 ;  O'Connor 
V.  Ocean  Star,  1  Holmes,  248. 

There  is  no  dltference  between  a  partial  and  a  to- 
tal loss,  occasioned  by  a  voluntary  stranding,  both 
being  equally  cases  of  general  average.  Columbian 
Ins.  Co.  V.  Ashley,  38  U.  8.  (13  Pet.).  843 :  Sims  v. 
Gurney,  4  Blnn.,  573;  Caze  v.  Reilly,  8  Wash.,  298; 
O'Connor  v.  Ocean  Star,  1  Holmes,  248. 

It  is  the  settled  law  thai  the  case  is  one  for  gen- 
eral average  although  the  ship  was  totally  lost,  if 
the  stranding  was  voluntary  and  was  designed  for 
the  common  safety  and  resulted  in  saving  the  car- 
go. The  Star  of  Hope,  76  U.  S.  (9  Wall.),  ^ ;  Barn- 
ard V.  Adams,  77  U.  S.  UO  WaU.),  302;  Patten  v. 
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Darling,  1  Qiff..  264;  Bales  of  Cotton,  8  Biatcfaf^ 
221. 

General  average  covers  a  loss  by  a  voluntary  cut- 
ting of  the  cables  of  a  vessel  at  anchor  and  running 
her  ashore  as  the  best  means  of  saving  life  and 
property.  Reynolds  v.  Ocean  Ins.  Co.,  22  Pick.,  191 ; 
Greeley  v.  Tremont  Ins.  Co.,  9  Cush.,  419 ;  83  Am. 
Dec,  TC7. 

Where  the  vessel  is  accidentally  stranded  in  the 
course  of  her  voyage,  and  is  got  off  and  completes 
her  voyage,  the  expense  of  getting  her  off  is  one  to 
be  borne  by  general  average.  Bedford  Com.  Ins. 
Co.  V.  Parker,  2  Pick.,  1 :  8.  C.,  18  Am.  Dec,  388 ;  Mc- 
Andrews  v.  Thatehor,  70  U.  8.  (3  Wall.),  847,  873  ; 
Giles  V.  Eagle  Ins.  Co.,  2  Met.,  143 ;  Gage  v.  Llbby, 
14  Allen,  2«  9. 

A  vessel  chased  bv  an  enemv*s  frigate  and  oapt-> 
ure  deemed  inevitable,  wait  run  ashore  and  there* 
by  a  large  part  of  the  oargo  saved,  after  which  the 
enemy  burned  her,  held  a  case  for  general  average  • 
Caze  V.  Reilly,  3  Wash.,  296. 

If  a  vessel  at  anchor  is  dragging  towards  the 
shore  in  a  gale,  in  imminent  danger  of  beating  to 
pieces  on  rocks  before  reaching  shore,  and  the  maia^ 
ter  slips  the  cable  and  allows  ner  to  be  thrown  on 
the  beach,  thereby  saving  the  cargo,  this  is  a  gea> 
eral  average  losa.   Sturgis  v.  Gary,  8  Curt..  50. 
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Second.  Whether,  ia  so  doing,  the  peril  to 
the  ship  was  increased. 

Third.  Whether,  by  so  doing,  the  damages 
and  expenses  of  savins  and  raising  the  sliip  and 
careo  were  diminishea. 

This  was  a  total  failure  to  present  the  true 
question.  These  three  inquiries  might  each  be 
answered  in  the  afflrmalive,  and  yet  the  actual 
stranding  or  submersion  be  only  an  unsubstan- 
tial, inconsiderable  and  immaterial  modification 
of  the  stranding  or  submersion  originally  im- 
pending. 

But  even  if  the  proposition  itself,  of  the 
learned  judee,  had  been  sound  as  a  general 
principle  of  law,  it  was  error  to  submit  it  to  the 
jury.  There  was  no  evidence  in  the  case  war- 
ranting the  submission  of  such  a  proposition  to 
the  Jury. 

1.  The  learned  Judge  himself  recognized  the 
necessity  of  the  condition  that  the  peril  to  the 
ship  should  have  been  increased  by  tne  master's 
voluntary  action.  He  made  that  a  turning  point 
with  the  Jury.  But  there  was  not  only  no  evi- 
dence of  such  increase  of  peril,  but  the  con- 
trary was  distinctly  prpved  by  the  plaintiff's 
own  witnesses. 

The  only  suggestion  of  any  increase  of  peril 
was  the  claim  by  the  plaintiffs  below,  that  the 
bottom  where  the  ship  actually  took  the  ground 
was  different  from  the  bottom  where  it  lay  at 
anchor,  it  bein^  uneven  in  the  former  place. 
But  the  only  evidence  of  this  is  the  conjecture 
of  the  witnesses  Westervelt,  Story  and  Mackie, 
neither  of  them  had  seen  or  knew  anything 
about  the  localityof  the  disaster. 

Messrs,  S.  P.  If  ash  and  E.  H.  (hoen,  for  de- 
fendants in  error: 

The  question  whether  the  facts  showed  a  case 
of  voluntary  stranding  which  entitled  the  vessel 
to  claim  contribution  for  the  damages  thereby 
caused,  is  presented  by  the  charge  of  the  court 
below,  that  if  the  Jury  "  Shoum  find  that  the 
ship  and  cargo  were  exposed  to  a  common  peril 
of  sinking  and  becoming  submerged  in  deep 
water;  and  that  the  expenses  of  raising  and 
saving  them  from  such  place  would  have  been 
greater  than  if  stranded  in  shoal  water;  and  that 
the  master,  to  save  the  ship  and  cargo  from  such 
increased  expenses,  ran  the  ship  on  the  flats, 
and  so  stranded  her  in  shoal  water,  and  thereby 
increased  the  peril  to  the  ship  and  diminished 
the  damages  and  expenses  of  saving  the  ship 
and  car^,'*  then  there  was  a  voluntary  strana- 
ing.  which  entitled  the  ship  to  recover  in  gen- 
eral average. 

This  instruction  was  in  accordance  with  the 
law,  as  well  settled  in  the  Federal  Courts. 

1m.  Co.  v.  Ashby,  13  Pet.,  331;  Barnard  y. 
Adams,  10  How.,  270;  The  Star  of  Hope,  9 
WaU.,  208  (76  U.  8.,  XIX.,  638);  Patten  v. 
JJarUng,  1  CUff.,  254;  i2ea  v.  Cutler,  1  Spr., 
185;  Sturgess  v.  Cary,  2  Curt,  59;  Case  v. 
BeOly,  8  Wash.  (C.  C.)  298;  /Www  v.  Oumey,  4 
Binn.,  518. 

It  is  sufllcient  to  make  the  act  of  sacrifice 
YoluntaiT,  that  it  is  adopted  as  a  matter  of  judg- 
ment, which  upon  deliberation  the  will  decides. 
It  is  none  the  less  voluntary,  that  no  other 
way  of  escape  seems  open.  This  is  held  in  all 
the  cases. 

The  idea  of  sacrifice,  in  the  law  of  general 
average,  is  not  that  the  property  shall  be  doomed 
to  certain  loss.    The  goods  thrown  overboard 
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may  have  a  fair  chance  of  beine  recovered,  or 
the  vessel,  which  it  is  determined  to  run  ashore, 
of  being  saved.  It  is  the  selection  of  one  par- 
ticular interest,  of  either  vessel  or  cargo,  to  take 
a  special,  though  it  may  be  no  &;reater  or  even 
a  less  risk  for  the  benefit  of  tne  whole,  that 
makes  the  special  loss  or  damage  consequent 
upon  the  act,  vicarious. 

It  is  true  in  this  case  that,  but  for  the  strand- 
ing, the  vessel  would  have  gone  down  with  the 
cargo.  It  is  true  that,  by  stranding  her,  the 
master  may  possibly  have  not  subjected  the  ves- 
sel to  anv  greater  peril  than  she  was  in  before: 
but  the  fact  that  he  changed  the  peril  from  one 
to  ship  and  cargo  in  common,  to  a  peril  to  the 
ship  alone,  constituted  sacrifice  in  the  legal 
sense.  If  any  damage  was  in  fact  caused  to 
the  vessel  by  stranding,  it  is  no  answer  to  her 
claim  for  contribution,  to  sav  that  she  would 
have  been  equallv  dama^d  by  sinking. 

That  the  act  of  stranding  was  a  benefit  to  the 
carso  is  undisputed ;  and  that  it  was  also  a  benefit 
to  &e  ship  onlv  makes  her  claim  less  in  amount 
than  it  would  have  been  had  she  been  lost  by 
the  act  of  stranding.  She  could  only  claim  and 
has  only  been  allowed  the  damages  caused 
specially  by  the  stranding,  which  was  the  vol- 
untary and  vicarious  act  which  saved  the  car- 
go from  a  heavier  damage  and  expense. 

Mr.  JusUee  Clifford  delivered  the  opinion 
of  the  court : 

Losses  in  a  sea  risk  which  eive  a  claim  to 
general  average  are  usually  divided  into  two 
great  classes:  (1)  Those  which  arise  from  a  sac- 
rifice of  part  of  the  ship,  or  part  of  the  cargo, 
?»urposely  made  to  save  the  whole  adventure 
rom  perishing.  (2)  Such  as  arise  out  of  ex- 
traordinary expenses  incurred,  by  one  of  the 
parties,  in  the  course  of  the  voyage,  for  the  Joint 
benefit  of  the  ship  and  cargo. 

Where  two  or  more  parties  are  engaged  in 
the  same  sea  risk,  and  one  of  them,  in  a  moment 
of  imminent  peril,  makes  a  sacrifice  to  avoid 
the  impending  danger,  or  incurs  extraordinary 
expenses  to  promote  the  safety  of  all  the  as- 
sociated interests,  common  Justice  requires  that 
the  sacrifice  so  made,or  the  extraordinaiy  expen- 
ses so  incurred,shall  be  assessed  upon  all  the  in- 
terests which  were  so  exposed  to  the  impend- 
ing peril,  and  which  were  saved,  by  those 
means,  from  the  threatened  danger  in  propor- 
tion to  the  share  of  each  in  the  Joint  advent- 
ure. The  Star  of  Hope,  9  WaU.,  228  [76  U.  S. 
XIX..  645]. 

1.  Bound  on  a  vovage  from  Calcutta  to  New 
York,  the  ship  Oneiza,  with  a  valuable  car^o 
of  linseed,  gunny  cloth  and  other  merchandise 
on  board,  on  the  16th  of  January,  1867,  arrived 
off  the  latter  port  in  a  heavy  gale,  and  in  the 
eveninff  of  that  day  came  to  anchor  inside  the 
lower  bay,  being  unable  to  proceed  to  the  up- 
per harbor  in  consequence  of  ice.  Securely 
anchored,  she  remained  there  until  the  twenty- 
first  of  the  same  month,  surrounded  by  ice  and 
unable  to  proceed  to  her  port  of  destination, 
when  those  in  charge  of  her  procured  two 
steam  tugs  and  caused  her  to  be  towed  up 
through  me  Narrows  into  the  inner  harbor,  and 
at  seven  o'clock  in  the  evening  of  that  day  she 
came  to  anchor  near  the  quarantine  ground, 
abreast  of  Staten  Island,  in  ten  fathoms  of 
water,  where  she  remained  during  the  night. 
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Throughout  the  night  the  watch  were  order 
ed  to  sound  the  pumps  every  hour,  and  the  rec- 
ord shows  that  they  found  no  more  water  in 
the  ship  than  is  usud^l  under  the  circumstances, 
until  the  steam-tugs  made  fast  to  her  for  the 
purpose  of  towing  ner  up  to  the  harbor,  when 
It  was  ascertained  that  she  had  twenty-six  inches 
of  water  in  the  well,  and  it  was  observed,  with- 
in half  an  hour  from  that  time,  that  the  head 
of  the  ship  was  settling.  Report  of  that  fact 
was  made  to  the  master  and  he  immediately  di- 
rected that  the  pumps  should  be  tried,  and  it 
was  soon  found  that  the  ship  had  six  feet  of 
water  in  the  hold,  and  that  she  was  in  immi- 
nent danger  of  sinking. 

Efforts  were  made  to  keep  her  free,  but  it 
was  found  to  be  impossible  to  do  so  by  her  own 
pumps,  or  by  any  other  means  at  command. 
Holes  had  been  cut  in  the  hull  by  the  ice,  and 
the  master,  finding  that  he  coula  not  stop  the 
leaks,  decided  to  run  the  ship  ashore,  as  the 
best  means  of  saving  life  and  property,  and  as 
the  only  means  of  preventing  the  ship  from 
sinking  in  deep  water.  Directions  to  that  ef- 
fect were,  accordingly,  given  to  those  in  charge 
of  the  steam  tun,  and  with  their  assistance  the 
ship  was  stranded  on  Staten  Island  Flats,  and 
it  appears  that  when  she  grounded  she  had  ten 
feet  of  water  in  her  hold,  the  tide  still  rising, 
and  that  at  high  tide  the  water  in  the  hold  in- 
creased in  depth  to  twenty  feet. 

Prompt  assistance  was  procured  and  the  ship 
was  lightened  by  discharging  part  of  her  cargo 
into  lighters  furnished  by  the  wreckinfi^  com- 
pany, and  on  the  first  day  of  February  follow- 
ing they  succeeded  in  making  the  ship  float, 
and  she  was  immediately  tow^  to  her  port  of 
destination  and  the  residue  of  her  cargo  was 
discharged. 

2.  Much  of  the  cargo  was  saved,  and  the 
owners  of  the  ship  insisted  that  the  owners  of 
the  cargo  were  bound  to  contribute  for  the  sac- 
rifices made  by  the  ship  and  the  expenses  in- 
curred by  her  owners  in  saving  the  associated  in- 
terests from  the  dangers  of  the  impending  peril. 
Investigations  became  necessary  before  me  par- 
ties could  adjust  the  claim,  and  with  that  view 
the  owners,  shippers  and  consignees  of  the  car- 
go executed  to  the  agent  of  the  ship  an  average 
bond  in  which  they  designated  the  persons  to 
be  employed  as  adjusters,  and  covenanted  and 
agreed  to  pay  their  respective  shares  of  such 
proportion  of  the  losses  and  expenses  incurred 
as  constitute,  by  the  usage  of  the  port,  a  gen- 
eral average,  provided  such  losses  and  expenses 
were  statd  and  apportioned  by  the  average  ad- 
justers therein  specified  in  accordance  with  the 
established  usage  and  laws  of  that  State  in  simi- 
lar cases. 

Pursuant  to  the  terms  of  that  bond  the  per- 
sons therein  named  were  designated  as  the 
average  adjusters,  and  they,  after  having  heard 
the  parties,  charged  to  the  cargo  belonging  to 
the  defendants  the  sum  of  $11,380.78  as  a  gen 
eral  average  contribution  in  favor  of  the  own- 
ers of  the  ship. 

Unquestionably,  the^  proceeded  upon  the 
ground  that  the  strandmg  of  the  ship  was  vol- 
untary, but  the  defendants  denied  that  the 
fact  was  so,  and  refused  to  pay  the  amount. 
Whereupon  the  plaintiffs  brought  an  action  of 
auumptU  against  them  in  the  circuit  court  to 
recover  the  amount  as  adjusted,  and  the  jury. 


under  the  instructions  of  the  court,  found  a 
verdict  in  their  favor  for  the  whole  amount 
charged  by  the  adjusters  to  the  owners  of  the 
cargo,  wiu  interest  from  the  date  of  the  ad- 
justment. Exceptions  were  filed  by  the  defend- 
ants to  the  refusals  of  the  court  to  instruct  the 
jury  as  requested,  and  also  to  the  instructions 
given  by  the  court  to  the  lury,  and  the  defend- 
ants sued  out  the  writ  of  error  and  removed 
the  cause  into  this  court. 

8.  Complaint  is  made  by  the  defendants  that 
the  question  whether  the  evidence  introdaoed 
in  the  case  showed  such  a  state  of  facts  as  en- 
titled the  owners  of  the  vessel  to  claim  a  gen- 
eral average  contribution  from  them,  as  the 
owners  of  the  cargo,  was  not  subjected  to  the 
jury  .under  proper  instructions. 

Iniuries,  ft  is  conceded  by  the  defendants, 
had  been  received  by  the  ship  before  the  mas- 
ter determined  to  run  her  upon  the  flats,  and  it  is 
equally  clear  that  those  injuries,  or  some  of  them, 
were  plainly  attributable  to  the  direct  action  of 
the  ice,  as  contended  by  the  defendants.  Cer- 
tain portions  of  her  sheathing  about  the  bows 
had  been  torn  off  and  several  holes  had  been 
cut  through  her  planking — ^two  or  more  on 
her  port  bow  and  one  on  her  starboard 
bow — which  caused  the  ship  to  leak.  Doubt- 
less these  injures  preceded  the  stranding  of 
the  ship,  but  she  received  many  more,  and 
such  as  were  of  a  more  serious  character,  by 
that  act  or  as  a  necessary  consequence  of  it,  as 
is  fully  proved  by  the  survey  and  the  other 
evidence  exhibited  in  the  record. 

Courts,  as  well  as  text  writers,  at  the  present 
day,  agree  that  where  the  ship  is  voluntarily  run 
ashore  to  avoid  capture,  foundering  or  shipwreck 
and  she  is  afterwards  recovered  so  as  to  be  able  to 
perform  her  voyage,  the  loss  resulting  from  the 
stranding  is  to  be  made  good  by  genenJ  avera^ 
contribution,  as  such  a  claim  is  clearly  within 
the  rule  that  whatever  is  sacrificed  for  the  com- 
mon benefit  of  the  associated  interests  shall  be 
made  good  by  all  the  interests  exposed  to  the 
common  peril  which  were  saved  from  the  com- 
mon danger  by  the  sacrifice.  McAndrew  v. 
Thatcher,  8  Wall.,  866  [70  U.  8  ,  XVIIL,  15»]; 
Barnard  v.  Adams,  10 How.,  270;  2  Am.  Ins., 
784;  2  Pars.  Ins.,  241.268;  2  Phil.  Ins..  5th  ed.. 
1318;  Nelson  v.  Belmont,  21  N.  Y.,  88. 

Authorities  may  be  cited  where  it  is  held  that 
if  the  ship  is  not  saved  an  action  for  the  claims 
cannot  be  maintained,  but  it  is  settled  law  in 
this  court  that  the  case  is  one  for  general  aver- 
age, although  the  ship  was  totally  lost,  if  the 
stranding  was  designed  for  the  common  benefit 
and  was  voluntary,  and  it  appears  that  the  act 
of  stranding  resulted  in  saving  the  cargo.  Star 
of  Hope  [supra],  Columbian  Ins.  Oo,  v.  Athby, 
18  Pet.,  881. 

Repairs  rendered  necessary  to  the  vessel  by 
the  ordinary  perils  of  navigation,  to  enable  her 
to  prosecute  her  voyage  to  her  port  of  destina- 
tion, it  is  admitted,  must  be  borne  by  the  own- 
ers of  the  vessel,  but  the  question  whethu*  the 
sacrifice  made  by  the  ship  in  a  case  where  the 
ship,  carffo,  and  all  on  board  were  in  imminent 
peril,  and  the  ship  was  voluntarily  stranded  to 
save  the  whole  aidventure,  constitutes  a  valid 
claim  for  a  general  average  contribution,  is  not 
an  open  one  in  this  court,  if  the  cargo  is  saved 
by  the  sacrifice,  and  it  is  equally  well  settled 
that  extraordinary  expenses  incurred  in  getting 
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the  ship  off,  if  the  effort  is  successful,  fall  with- 
in the  same  rule.  Necessary  repairs  to  complete 
the  voyage  are  not  within  the  rule  as  applied 
in  this  court,  except  to  the  extent  tliat  such  re- 
pairs are  required  to  replace  such  parts  of  the 
ship  as  were  sacrificed  to  save  the  associated  in- 


Viewed  in  that  light,  the  claim  of  the  owners 
of  the  ship  rests  upon  the  same  foundation  of 
Justice  and  reason  as  that  of  the  owner  of  the 
cargo,  in  a  case  where  part  of  the  cargo  is 
thrown  overboard  to  save  the  ship,  cargo  and 
all  on  board.  Decided  cases  may  be  referred  to 
where  the  rule  established  by  this  court  is  ques- 
tioned, but  the  rule,  it  is  submitted,  is  both  just 
ajad  reasonable  if  it  be  correctly  understood 
and  properly  applied.  Wdiihew  v.  Matrqjani; 
5  Exch.,  119;  liaran  v.  Jonn,  7  Ell.  &  Bl., 
582. 

4.  Special  reference  must  be  made  to  the 
charge  of  the  court,  as  it  is  insisted  that  several 
of  the  instructions  given  to  the  jury  are  errone- 
ous. 

Speaking  to  the  principal  question  in  the  case. 
the  judge  told  the  jury  that  if  they  found  that 
the  ship  and  cargo  were  exposed  to  a  common 
peril  of  sinking,  and  becoming  submerged  in 
deep  water,  and  that  the  expense  of  raising 
and  saving  the  ship  and  cargo  from  that  place 
would  have  been  greater  than  if  stranded  in 
shoal  water,  and  that  the  master,  to  save  the 
ship  and  cargo  from  such  increased  expenses, 
ran  the  ship  on  the  flats  and  stranded  her  in 
shoal  water,  and  therebv  increased  the  peril  to 
the  ship  and  diminished  the  damages  and  ex- 
penses of  saving  the  ship  and  cargo,  then  there 
was  a  voluntary  stranding  within  the  meaning 
of  the  commercial  law,  and  the  plaintiffs  were 
entitled  to  recover,  as  seneral  average,  their 
Just  proportion  of  such  damages  and  expenses. 

Testea  by  the  principles  already  explamed,  it 
ia  quite  obvious  that  the  instruction  is  correct, 
aod  that  the  defendants  have  no  just  ground  of 
complaint.  Thev  think  otherwise,  however,  and 
inaist  that  the  ship  was  actually  sinking  at  her 
anchorage  from  the  direct  effect  of  the  accident- 
al injuries  she  had  received  by  the  ice,  and 
that  her  condition  was  such  that  there  was  no 

C>wer  to  save  her  within  the  meaning  of  the 
w  of  general  average. 

Suppose  that  her  condition  was  such  that  she 
would  have  sunk  if  she  had  remained  where  she 
was,  still  it  is  clear  that  her  buoyancy  was  not 
oveTCome,  as  it  appears  that  she  still  floated, 
that  her  position  was  changed,  and  that  she  was 
sacoessf uUy  stranded  in  much  shoaler  water ; 
and  the  jury  have  found  that  the  stranding  was 
▼oluntary,  and  that  the  effect  was  to  increase 
the  peril  to  the  ship  and  to  diminish  the  dam- 
ages and  expenses  of  saving  the  ship  and  cargo. 

Assume  that  the  facts  were  as  the  jury  have 
found  them  to  be,  and  it  is  clear  that  the  case 
is  one  for  general  average  contribution,  as  ap- 
pears by  the  repeated  decisions  of  this  court. 
Such  being  the  find  log  of  the  jury,  the  defend- 
ants are  without  any  remedy  in  this  court. 
Tlieir  remedy,  if  any,  was  by  a  motion  for  a  new 
trial  in  the  court  below. 

Minute  description  of  the  circumstances  at- 
tending the  disaster  is  given  in  the  protest,  and 
there  was  other  evidence  in  the  case  upon  the 
subject  sufficient  to  have  made  it  the  duty  of 
the  court  to  submit  the  whole  question  to  the 
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jury  in  the  form  in  which  it  was  submitted  in 
the  instruction  under  consideration. 

Facts  found  by  a  lury  cannot  be  reexamined 
in  this  court,  and  of  course  it  must  be  assumed, 
in  the  further  examination  of  the  case,  that  the 
ship  and  carffo,  as  theshiplayatheranchoragjB, 
were  exposed  to  a  common  peril  of  sinking  in 
deep  water;  that  the  expenses  of  raising  and 
saving  them,  if  the  ship  had  sunk  there,  would 
have  l)een  greater  than  if  stranded  in  shoal 
water;  that  the  master,  to  save  the  ship  and 
cargo  from  such  increased  expenses,  ran  the 
ship  on  the  flats,  and  stranded  her  in  shoal  water, 
and  Uiat  the  effect  of  that  act  was  to  increase 
the  peril  of  the  ship  and  to  diminish  the  dam- 
ages and  expenses  of  saving  the  ship  and  cargo. 

6.  Evidently  this  view  of  the  finding  of  uie 
jurv  diBposes*of  the  main  question  in  the  case 
ana  leaves  nothing  open  for  decision  except  the 
question  whether  the  instructions  in  respect  to 
the  extent  of  the  liability  and  the  principles  of 
the  adjustment  were  correct. 

Extensive  dama^  was  done  to  the  ship, 
but  the  defendants  insist  that  it  was  not  wholly 
done  by  the  stranding;  that  it  was  partly  caused 
by  the  swelling  of  the  flaxseed,  consequent  upon 
its  being  wet;  that  the  effect  of  the  water  upon 
the  article  was  to  swell  it,  causing  a  vertical 
strain  upon  the  ship,  pressing  her  decks  and 
beams  upwards  and  separating  the  beams  from 
the  stanchions.  They  accordingly  requested  the 
court  to  instruct  the  jury  that  there  was  no  evi- 
dence in  the  case  from  which  the  jury  could 
determine  what  repairs  were  rendered  neces- 
sary by  the  stranding  and  that,'inasmuch  as  it 
appeared  that  both  of  those  causes  concurred 
in  producing  the  injuries  to  the  ship, thev  should 
assume  that  one  half  was  occasioned  by  each, 
which  the  court  very  properly  declined  to 
give,  as  there  was  not  sufficient  evidence  in 
the  case  to  warrant  the  jury  in  finding  that  the 
estimate  made  by  the  adjusters  was  mcorrcct. 
Whether  the  cargo  was  damaged  by  the  strand- 
ing or  by  the  antS^edent  peril  of  the  sea,  was 
certainly  a  question  of  fact  for  the  jur^,  and 
upon  that  subject  the  jury  were  told  that  if  thev 
found  that  no  water  entered  the  ship,  which 
reached  and  damaged  the  cargo,  except  what 
came  through  ihe  holes  cut  in  the  bows  by  the 
ice,  then  the  defendants  were  not  entitled  to  be 
allowed  anything  as  general  average  for  the 
damage  to  their  cargo  by  water,  as  in  that  state 
of  the  case  the  damage  to  the  cargo  was  the  re- 
sult of  the  prior  peril  and  not  of  the  act  of 
stranding.  Such  damages,  it  is  conceded,  are 
not  the  subject  of  general  average,  and  as  the 
jury  found  for  the  plaintiff, further  examination 
of  that  exception  is  unnecessarv. 

Objection  was  also  taken  by  the  defendants  to 
the  adjustment  submitted  by  the  persons  de- 
signated in  the  average  bond,  and  upon  that 
subject  the  jury  were  told  that  if  they  found 
that  the  adjustment  in  respect  to  the  contribu- 
tive  value  of  the  freight,  as  made  out  bv  the  ad- 
justers, was  according  to  ihe  usage  and  custom 
of  the  port,  and  if  they  found  that  no  more  had! 
been  allowed  for  damages  to  the  ship  than  was 
attributable  to  the  stranding,  then  the  plaintiffs 
were  entitled  to  their  verdict  for  the  amount 
stated  in  the  average  adjustment,  with  interest 
from  its  date. 

Framed  as  that  instruction  was  in  precise 
conformity  with  the  stipulations  of  the  average 
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bond  it  is  impossible  to  regard  it  as  erroneous, 
which  is  a  sufflcieDt  answer  to  the  exception. 

Suffice  it  to  say,  without  giving  a  separate  ex- 
amination to  eacn  one  of  the  numerous  excep- 
tions, that  we  are  all  of  the  opinion  that  there 
is  no  error  in  the  record. 

Judgment  affirmed, 

ated-«B  n.  S.,  400,  407;  12  Am.  Rep.,  780  (100 
Mass.,  486). 


THE   STEAMER  OCEAN   SPRAY,  Etc., 
George  EIentfibld,  Claimant,  Appt,, 

N.  C.  ERLANDSON  et  al. 

(See  8.  C,  "  The  Spray**  12  Walt.,  806-068.) 

QuesHan  of  fact  in  a  eoUuion  ease — w?ien  aehoon- 
er  liable  for  collision. 

Where  the  question  presented  by  the  reoord  in  a 
oollision  case  Is  purely  one  of  fact,  and  it  Is  clear 
that  the  lower  courts  nave  done  the  appellants  no 
wronsr,  this  court  will  not  make  any  extended 
comment  on  the  testimony,  but  merely  state  its 
conclusions. 

Where  a  schooner,  in  haste  to  reach  a  harbor  to 
obtain  the  first  load,  ventured  on  dansrerous  around 
in  order  to  cut  across  another  schooner,  the  former 
must  pay  for  Injury  caused  by  its  own  reckleas- 


[No.  145.] 
Argued  Apr,  U,  1871,    Bedded  May  i,  1871, 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  District  of  California. 

The  libel  in  this  case  was  filed  in  the  District 
Court  of  the  United  States  in  and  for  the  Dis- 
trict of  California,  by  the  appellees,  to  recover 
for  damages  resulting  from  a  certain  collision. 
A  decree  having  been  entered  in  said  court  in 
favor  of  the  libelants,  the  claimant  of  The 
Ocean  Spray  took  an  appeal  to  the  circuit  court, 
by  which  a  decree  was  entered  also  in  favor  of 
the  libelants,  but  for  a  smaller  sum  than  was 
allowed  by  the  District  Court;  whereupon  the 
said  claimant  of  The  Ocean  Spray  took  a  fur- 
ther appeal  to  this  court. 

The  case  is  fully  stated  in  the  opinion  of  the 
(x>urt. 

Mes^s.  W,  W,  Cope  and  T.  T.  Crittenden* 
for  appellant. 

Messrs,  H,  MeAlHster  and  C.  £•  White- 
head, for  appellees. 

Mr.  Justice  Davis  delivered  the  opinion  of 
the  court: 

This  is  a  case  of  collision  between  two  schoon- 
ers, which  occurred  on  the  coast  of  California, 
in  March,  1868,  in  the  attempt  to  enter  a  small 
harbor  called  Little  River,  and  has  been  twice 
adjudged  against  the  appellants. 

The  question  presented  by  the  record  is  pure- 
ly one  of  fact,  and  it  is  not  onlv  clear  that  the 
lower  courts  have  done  the  appellants  no  wrong, 
but  that  the  weight  and  effect  of  the  evidence 
does  not  admit  of  controversy.  In  such  a  state 
of  the  case  we  do  not  feel  called  upon,  in  order  to 
vindicate  our  judgment,  to  make  any  extended 
comment  on  the  testimony,  nor  would  it  serve 
any  useful  purpose  to  do  so.  We  shall,  there- 
fore, content  ourselves  with  stating  the  conclu- 
sions we  have  reached  concerning  the  case. 

On  the  morning  of  the  4th  of  March,  1868, 
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the  schooners  Lane  and  6oean  Spray  were  pro- 
ceeding along  the  coast,  The  Lane  bound  for 
Mendocino  iSu-bor,  and  The  Sp^ay  for  Little 
River,  a  harbor  about  three  miles  further  to  the 
southward.  At  this  time,  The  Lane  was  con- 
siderably in  advance  of  The  Spray.  The  mas- 
ter of  The  Lane  did  not  enter  Mendocino  har- 
bor, as  he  intended,  because  of  a  signal  on 
shore,  placed  there  to  warn  vessels  that  it  would 
be  dangerous  to  enter  the  hai'bor  at  that  time: 
and  accordingly  he  ran  down  the  coast,  with 
the  intention  of  going  into  Little  River.  Hav- 
ing accomplished  about  two  thirds  of  the  dis- 
tance between  the  harbors,  and  finding  he  was 
too  far  in  shore  to  weather  the  ledge  of  rocks 
which  forms  the  northerly  side  of  the  entrance 
to  Little  River  Harbor,  ne  jibed  his  mainsail 
and  stood  off  shore.  In  doing  this  his  main- 
sheet  parted;  and  thereupon  he  lowered  his 
mainsail,  hoisted  his  foresail,  and  stood  off  un- 
der his  foresail  until  he  could  impair  the  dam- 
afi;e.  As  soon  as  this  was  effected,  he  lowered 
his  foresail,  wore  his  vessel  around,  and  stood 
directly  in  for  the  harbor,  under  mainsail  and 
jib.  At  this  time  he  was  distant  from  the  shore 
about  one  and  a  half  miles,  and  directly  off  the 
entrance  of  the  harbor,  and  The  Spray  was  dis- 
tant from  The  Lane  at  least  five  miles,  and  run- 
ning three  or  four  times  as  fast.  The  Spray  did 
not  change  her  course  on  account  of  The  Lane, 
and  in  passing  the  outer  edge  of  the  ledge  of 
rocks,  if  not  over  the  reef  itself,  collided  with 
The  Lane,  striking  the  vessel  with  her  stem 
about  midships.  The  course  of  the  vessels  and 
their  position  with  reference  to  each  other  will 
be  better  understood  by  stating,  that  after  The 
Lane  headed  into  the  harbor,  she  sailed  on  the 
side  of  a  right  angled  triangle,  The  Spray  upon 
its  hypothenuse,  and  they  met  where  these 
joined.  It  is  very  certain  that  this  collision 
should  not  have  happened,  and  the  inquiry 
arises:  who  is  to  blame  for  it? 

It  is  proved  that  The  Lane  was  in  the  channel, 
pursuing  the  usual  course  of  vessels  entering 
the  harbor,  while  The  Spray  took  an  unusuiU 
course  to  t^ect  her  object.  In  dolus  this  her 
master  jeoparded  his  own  boat,  and  through 
the  ground  swell  caused  by  the  breakers,  The 
Spray  was  thrown  into  The  Lane  and  produced 
the  injury.  But  her  master  had  no  right,  in 
his  eagerness  to  get  ahead  of  The  Lame,  to  run 
his  boat  into  breakers,  which  rendered  her  un- 
manageable. It  is  conceded  that  The  Lane, 
being  in  advance,  had  the  prior  right  to  enter 
the  harbor,  but  it  is  ursed  Chat  her  conduct  in 
standinfl^  off  shore  ana  lowering  her  mainsail 
justified  the  master  of  The  Spray  in  adopting 
the  conclusion  that  she  did  not  entertain  the 
purpose  of  entering  the  harbor.  It  may  be  true, 
that  while  the  boat  was  in  this  condition,  a 
watchful  seaman  would  have  been  deceived  as 
to  her  intention,  but  this  cannot  be  said  after 
she  wore  round  and  headed  directly  for  the  har- 
bor. This  change  of  course,  was  a  notification 
of  the  actual  purpose  of  The  Lane,  and  was 
effected  time  enough  for  the  nuister  of  The 
Spray,  if  observant,  to  have  avoided  the  oollis- 
ion. Instead,  however,  of  going  farther  out 
into  the  open  sea,  as  he  should  have  done 
after  this  change  of  course,  he  continued  in  tbe 
same  track  he  was  pursuing,  regardless  of  his 
own  safety  or  the  rights  of  others.  It  is  a 
little  singular  that  he  should  have  been   in 
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Buch  a  hurry  to  reach  the  harbor  if  in  good 
faith  he  believed  The  Lane  was  bound  further 
down  the  coast.  But  the  theory  that  he  thought 
the  schooner  ahead  was  not  going  into  the  Lit- 
tle River  is  an  afterthought.  It  is  clear  from 
the  evidence  that  he  supposed  this  vessel  was 
The  Ellen  A^delia,  and  that  he  knew  she  was 
bound  for  the  same  port  as  himself.  And  it  is 
equally  clear  that  he  wanted  to  get  there  in  ad- 
▼ance  of  her.  if  ha  could,  so  as  to  obtain  the 
first  load.  It  seems  that  the  principal  objects  of 
the  boats  engaged  in  the  Little  River  trslde  is  to 
obtain  lumber,  and  that  they  are  often  det^iined 
there  a  considerable  length  of  time  for  want  of 
proper  facilities  for  loading.  Indeed,  so  limit- 
ed are  these  facilities  that  only  one  vessel  can 
be  loaded  at  a  time  and,  necessarily,  the  one 
which  arrives  first  is  served  first.  With  knowl- 
edge of  this  condition  of  things,  and  for  the 
purpose  of  securing  the  prior  right,  the  mas- 
ter of  The  Spray  ventured  upon  dangerous 
ground  in  order  to  cut  across  the  schooner,  and 
must  suffer  the  consequences  of  his  own  reck- 
lessness. 

Thejudgment  of  the  Circuit  Court  i$  affirmed. 


JOHN  8.  KNOX,  Jr..  and  ROBERT  F. 
KNOX,  late  Copartners  as  Knox  f& 
Brothbb.  a»d  JOHN  8.  KNOX,  PSr«.  in 
Err., 

THE  EXCHANGE  BANK  OP  VIRGINIA, 
Use  of  Gborob  W.  Camp,  Trustee. 

(See  S.  C,  12  WaU.,  871h38i). 

A  perton  diacharged  in  bankruptcy  cannot  bring 
ierit  of  error  on  judgrnent  against  him — Oie 
oMignee  is  the  proper  party. 

Where  a  defendant  is  dlsobanrcd  in  bankruptcy 
from  a  Judrment  obtained  aflralnst  him,  and  the 
court  thereupon  order  that  no  execution  shall  issue 
on  the  Judgment  without  an  order  of  the  court  and 
notice  to  mm,  he  has  no  further  interest  in  the  suit, 
and  cannot  brinir  a  writ  of  error  tbereon. 

The  assignee  in  bankruptcy  alone  can  bring  the 
irrit  of  error. 

[No.  600.] 
Submitted  Apr.  21,  1871.  Decided  May.  /.  1871. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
8tate8  for  the  District  of  Virginia. 

On  motion  to  dismiss.  (See  this  case  on  mer- 
its, poet.) 

8tdt  was  brought  in  the  Circuit  Court  of 
Alexandria  Co.,  Virginia,  by  the  defendant  in 
error,  assignee  of  an  insolvent  Bank,  upon  a 
certain  promissory  note.  The  defendants  tend- 
ered notes  of  the  insolvent  Bank  as  an  ofT  set, 
they  being,  by  the  Bank's  charter,  a  valid  ten- 
der in  payment  of  debts  to  the  Bank.  Judg- 
ment being  given  for  the  defendant,  the  plaint- 
iff took  the  case,  upon  a  bill  of  exceptions,  to 
the  Supreme  Court  of  Appe  ils  of  the  State,  by 
which  the  said  Judgment  was  reversed.  Said 
court,  however,  ordered,  on  consideration  that 
said  defendant  had  become  bankrupt;  that  no 
execution  be  issued  on  said  judgment  without 
a  previous  order  to  that  effect,  made  upon  no- 
bee  12  Wall. 


tice.  Whereupon  said  defendants  sued  out  this 
writ  of  error. 

The  case  is  further  stated  by  the  court. 

Mr,  H.  O.  Claaflr^ton*  for  defendant  in 
error. 

Meeere,  Brent  ft  Wattles*  for  plaintiffs  in 
error. 

Mr.  Justice  Miller  delivered  the  opinion  of 
the  court: 

This  is  a  writ  of  error  to  the  Court  of  Ap- 
peals of  the  State  of  Virginia,  and  a  motion  is 
made  to  dismiss  it  because  the  record  does  not 
show  that  any  one  of  the  questions,  which  give 
jurisdiction  to  this  court  over  judgments  ren- 
dered In  the  state  courts,  was  mvolved  in  the 
judgment  of  the  Court  of  Appeals. 

In  examining  the  record  to  see  if  there  was 
such  a  question,  we  find  that  the  plamtiffs  m 
error  have  no  interest  in  the  matter  in  suit,  and 
are  not  proper  parties  to  bring  a  writ  of  error 
to  this  court. 

In  the  same  entry  which  records  the  judgment 
of  the  Court  of  Appeals  against  plaintiffs  in  er- 
ror, it  is  recited  that  they  produced  in  court  thehr 
certificates  of  discharge  by  a  court  of  bank- 
ruptcy, obtained  after  the  suit  we  are  now  con- 
sidering was  instituted,  and  thereupon  the 
court  received  such  certificates  and  made  an 
order  that  no  execution  should  issue  on  the 
judgment  without  a  previous  order  of  the  court 
to  that  effect,  made  after  reasonable  notice  to 
plaintiffs  in  error  to  appear  and  show  cause 
against  it. 

1.  It  Lb  clear  from  this  that  the  plaintiffs  in 
error  have  no  further  interest  in  the  suit.  They 
are  by  law  discharged  from  the  judgment.  If 
it  be  said  that  they  are  subject  to  be  brought  in 
by  notice,  and  have  an  execution  issued  against 
them,  we  answer  that  the  record  shows  tluit 
they  are  not  now  liable,  and  if  such  a  judgment 
should  be  rendered  against  them,  it  is  from  that 
judgment  and  not  the  present  one,  which  is  not 
final,  that  the  writ  of  error  should  be  taken. 

2.  It  is  quite  clear  that  the  assi^ee  in  bank- 
ruptcy of  the  plaintiffs  in  error  is  the  proper 
party  to  bring  the  writ  of  error,  and  he  alone 
can  do  it.  He  would  not  be  bound  by  the  de- 
cision against  the  bankrupts  in  this  court,  nor 
would  the  defendant  in  error  be  prevented  from 
filing  his  claim  against  the  assignee  in  bank- 
ruptcy. 

The  case  of  Hemdon r.  Howard,  0  Wall.,  664 
[76  U.  8.,  XIX.,  809J  settles  this  question. 
F\»r  these  reasons  tne  u>rit  of  error  is  dismissed. 


LEGAL  TENDER  CASES. 
William  B.  Enox,  Ptff.  in  Err. , 

V. 

l  H(EBB  G.  Leb  and  Hugh  Lee,  her  Husband, 

AKD 

Thomas  H.  Parkbr,  Plff,  in  Err., 

«. 

Geobgb  Davis. 


(See  S.  C,  12  WalL,  467-680). 
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Legai  Tender  Acts  Corutitutional — as  to  eoniracU 
made  before  their  passage — Hepburn  v.  Gris- 
wold,  overruled. 

The  Acts  of  GonffresB,  known  as  the  Leval  Tender 
Acts,  are  oonstitutlonal  when  applied  to  oontraots 
made  before  their  passa^. 

They  are  also  valid  as  applicable  to  debts  con- 
tracted since  their  passiure. 

Hepburn  v.  Qrlswold,  XIX.,  518,  so  far  as  it  held 
the  Legral  Tender  Acts  unwarranted  by  the  Consti- 
tution so  far  as  they  apply  to  contracts  made  be- 
fore their  enactment,  overruled. 

A  conflsoation  sale  of  property  had  under  the  au- 
thority of  the  so  called  Confederate  States,  In  aid  of 
the  rebellion,  conveyed  no  title.  [Texas  v.  White, 
XIX.,  227]. 

rNofl.lO,  17.] 
No,  10,  Argued  Nov.  17, 1869,    Reargued,  Feb, 

gS,  1871,  and  further,  Apr.  18  and  19,  1871, 

No.  17,  Argued  Apr,  18  and  19,  1871.  Bath 

Decided  May  1, 187 L 

r^  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Western  District  of  Texas;  and 

In  error  to  the  Supreme  Judicial  Court  of 
the  Commonwealth  or  Massachusetts. 

In  the  case  of  Knox  v.  Lee,  suit  was  brought 
in  the  court  below  by  the  defendants  in  error,  to 
recover  the  value  of  certain  sheep,  which  de- 
fendant had  bought  at  a  confiscation  sale,  had 
under  authority  of  the  so-called  Confederate 
States.  Judgment  having  been  given  for  the 
plaintiffs,  the  defendant  sued  out  this  writ  of 
error.  Upon  the  trial,  the  judge  charged  the 
Jury  as  follows: 

*'  It  appears  from  the  evidence  that  these 
sheep  were  confiscated  as  the  property  of  an 
alien  enemy,  and  sold  under  the  authority  of 
the  so  call^  Confederate  Government,  Mar.  7, 
1868,  and  that  the  defendant,  Enox,  in  connec- 
tion with  others,  perhaps,  became  the  purchaser 
thereof. 

I  have  to  say  to  the  jury,  that  such  sale  con- 
ferred no  title  whatsoever  upon  the  purchaser, 
or  upon  anyone,  knowing  that  title  was  derived 
from  this  source." 

During  the  progress  of  the  trial,  and  before 
the  above  instructions  were  given,  and  before 
the  plaintiffs  had  closed  their  case,  the  plaintiff 
offered  to  prove  what  was  the  difference  in 
value  between  specie  (gold  and  silver)  and 
United  States  currency,  generally  known  as 
greenbacks,  for  the  purpose  of  showing  that 
ffold  and  silver  had  a  greater  value  than  green- 
backs, and  for  the  purpose  of  allowing  the  jury 
to  estimate  the  difference  between  the  two,  to 
which  evidence  the  defendant,  at  the  time  it 
was  offered,  objected,  on  the  ground  that 
United  States  currency  was  made  a  legal  ten- 
der by  law,  and  that  there  was  no  difference  in 
value,  in  law,  between  the  two;  and  the  court 
sustained  the  objection  and  excluded  all  evi- 
dence as  to  the  difference  in  value  between 
specie  and  legal  tender  notes  of  the  United 
States,  and  no  evidence  was  allowed  to  go  to 
the  jury  on  this  point.  The  court,  after  hav 
ing  ruled  as  above  and  eiven  the  instructions 
above  set  forth  after  evidence  was  closed,  on  its 
own  motion,  in  the  final  paragraph  of  its 
charge  to  the  jury,  gave  them  the  following  in- 
structions: 

"  In  assessing  damages,  the  jury  will  recol- 
lect that  whatever  amount  they  may  give  by 
their  verdict,  can  be  discharged  by  the  pay- 
ment of  such  amount  in  legal  tender  notes  of 
the  United  States. 
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Judgment  having  been  given  for  the  plaint- 
iffs the  defendant  sued  out  this  writ  of  error. 

Messrs.  George  W.  Paschal  and 
QtBorgp  W.  Pasehalf  Jr.»  for  plaintiff  in 
error: 

I  believe  this  is  the  first  time  the  question  has 
been  before  this  court.  I  am  aware  of  its  great 
importance,  and  of  some  preconoeiyed  opinions 
upon  the  subiect;  but  duty  requires  us  to  fol- 
low facts  to  their  legitimate  conclusions.  It  is 
very  easy  to  say  that  the  organization  of  the 
Confederate  States  was  not  a  government;  that 
its  ofiQcers  were  not  ofi^cers;  its  courts  not 
courts;  their  iudgments  not  judgments,  and.  in 
the  fashionable  cant,  that  their  every  official 
act  was  void  ab  initio;  but  to  those  of  us  who 
knew  it,  and  were  compelled  to  submit  to  its 
operations,  it  was  a  fearful  reality.  It  worked 
by  the  strong  arm  of  power;  and  now  the  ques- 
tion is:  how  far  will  that  power  be  recognized 
in  the  transmission  of  property?  In  its  con- 
stitution it  organized  courts,  with  powers  and 
jurisdiction  much  after  the  model  of  our  own. 
These  courts  took  possession  of  the  records  of 
our  Federal  Courts,  and,  so  far  as  the  jurisdic- 
tion had  not  been  ousted,  they  adjudicated  upon 
precisely  the  same  laws  which  governed  their 
predecessors  upon  the  same  Benches.    As  a 

government,  it  declared  war  against  the  United 
tates,  or  that  part  of  it  where  our  civil  and 
criminal  jurisdiction  was  still  in  operation.  As 
one  of  the  consequences  of  this  recognized  war, 
it  passed  laws  to  sequester  and  appropriate  the 
property  of  those  who  adhered  to  the  Union 
cause. 

Fortunately,  our  case  does  not  rest  upon  the 
ability  to  prove  that  these  acts  were  legal  and 
valid,  when  tested  by  the  Constitution  and  laws 
of  the  United  States;  nor  does  it  rest  upon  our 
ability  to  prove  that  Texas  was  out  of  the 
Union;  for  the  contrary  has  been  settled  in  the 

rftt  case  of  Texas  v.  WhUe,  7  Wall.,  700  (74 
8.,  XIX..  227);  25  Tex.  Supp..  465;  nor  yet 
upon  the  fact,  that  this  law  of  Congress,  mis 
sequestration  and  sale,  were  not  acts  in  aid  of 
the  rebellion;  for  the  proceeds  of  such  seques- 
trations were,  by  the  terms  of  the  law,  to  be 
appropriated  as  indemnity  for  like  confiscations 
by  the  United  States;  but  our  case  rests  upon 
the  question  of  whether  the  Confederate  States 
was  or  not  a  de  fa^to  government.  And  here 
any  language  of  mine  would  but  weaken  that 
of  Mr,  JusUce  Nelson,  in  Maura/n  v.  Ins,  Oo.^ 
6  Wall.,  18  (73  U.  3.,  XVIII. ,  842). 

He  says :  *'  Ade  feuito  governmen t  is  defined 
to  be  one  in  possession  of  supreme  or  sovereign 
power,  but  without  right,  a  government  of 
usurpation  founded,  perhaps,  on  crime,  and  in 
violation  of  every  principle  of  international 
law  and  of  right  And  jusUce;  yet,  while  it  is 
thus  organizedand  in  control  of  the  sovereign 
authority,  there  can  be  no  question  between  the 
insurer  and  insured  as  to  the  lawlessness  of  the 
government  under  whose  commission  the  capt 
ure  has  been  made."  And  upon  this  point  the 
court  cited  the  case  of  Nesbitt  v.  Lushington,  4 
T.  R..  788. 

The  cases  cited  by  the  learned  judge,  as  ren- 
dering further  investigation  unnecessary, greatly 
strengthen  and  give  force  to  this  view.  See, 
also,  Dole  v.  Ins.  Co.,  6  Allen,  878;  The  Prize 
Cases,  2  Black,  687  (67  U.  S..  XVII.  ,483);  Mrs, 
Alexanders  CoUon,  2  Wall  ,41»  (69  U.S.,XVU. , 
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»19);  The  Venice,  3  Wall.,  274 (6»U.  S..  XVII.. 
866);  Oa.  y.  BraOrford,  2  Dall.,  402;  Wa/re  y. 
HyUon,  8  Dtdl..  199. 

Perhaps  the  impregnable  rule  was  never  bet 
ter  defined  than  in  the  quotation  from  Vattel 
bj  Mr,  Juitiee  Chase. 

Vattel,  lib.  4,  sec.  22;  S.  P..  Lee,  Captures, 
ch.  8.  p.  118;  8  Dall.,  p.  226. 

As  Lee  and  Vattel  quote  the  passage  from 
Bynkershoek,  lib.  1,  ch.  7,  p.  117,  and  as  this 
text  was  solemnly  approved  by  this  court,  and 
supported  by  many  authorities,  I  need  not  pur- 
sue the  principle  further. 

A  more  liberal  translationof  the  text  of  Bynk- 
ershoek will  be  found  in  De  Ponceau's  Treatise 
on  the  Law  of  War,  p.  66;  and  see  S.  P.,  Lee's 
Treatise  on  War,  ch.  8,  p.  111. 

The  plaintiff,  ifor  the  purpose  of  enhancing 
the  damagejB,  offered  to  prove  the  difference  in 
value  between  coin  and  paper  currency.  While 
this  court  might  hesitate  to  set  aside  a  verdict 
upon  the  mere  question  of  excessive  damages, 
vet  where,  as  in  this  case,  the  verdict  must  have 
been  influenced  by  an  erroneous  instruction,  a 
new  trial  will  be  granted. 

BaOey  v.  MilU,  27  Tex.,  484, 438;  Blanehet  v. 
Dame,  8  Tex..  142:  Bogere  v.  BroadTuxxM  Tex., 
643;  fferrington  v.  Holman,  26  Tex.  Supp., 
266.  And  the  same  rule  has  been  adopted  in 
Texas  cases  in  this  court.  Chandler  v.  Von 
Boeder,  24  How..  224  (65  U.  8..  XVI.,  633). 

Mr.  J.  A.  Will8»  for  defendant  in  error: 

It  is  argued  that  the  Confederate  States  were 
a  government  d^/a<^,  and  that,  therefore,  these 
laws,  passed  in  aid  of  the  rebellion,  were  valid, 
and  thiat  the  plaintiff  in  error  took  a  good  title 
under  them.  This  argument,  if  sound,  when 
carried  out  to  its  logical  consequences,  would 
validate  all  Acts  of  a  rebel  government. 

But  it  is  not  necessary  to  argue  this  question 
on  original  grounds,  as  it  has  already  been  de- 
cided by  this  court,  at  the  present  term,  in  the 
case  of  Texas  v.  White,  7  Wall..  700  (74  D.  8.. 
XIX.,  227).  8ee,  also.  Thf/rington  v.  Smith 
8  Wall.  1  (75  U..8.,  XIX.,  861) 

In  drawing  the  distinction  between  those  laws 
and  Acts  of  the  Confederate  States,  which  the 
United  States  and  its  courts  will  recognize  as 
valid,  and  those  which  they  will  not,  the  Chief 
Justice,  in  Texas  y.  White,  says: 

'*  It  may  be  said,  perhaps,  with  sufficient  ac 
curacy,  that  Acts,  necessary  to  peace  and  good 
order  amonff  citizens.  ♦  *  ♦  ♦  ♦  which 
would  be  viuid  if  emanating  frpm  a  lawful  gov- 
ernment, must  be  regarded,  in  general,  as  valid 
when  proceeding  from  an  actual,  though  unlaw- 
ful government:  and  that  Acts  in  furtherance 
or  support  of  rebellion  against  the  United  States. 
or  intended  to  defeat  the  just  rights  of  citizens, 
and  other  Acts  of  like  nature,  must  in  general 
be  regarded  as  invalid  and  void." 

In  a  still  more  recent  case,  tried  by  C?Uef  Jus- 
tice Chase,  at  Charleston,  during  the  last  sum- 
mer, in  illustration  of  the  same  principle,  he 
held  a  confiscation  bv  the  Confederate  authori- 
ties of  shares  of  stock  in  the  Charleston  Gas 
Light  Company,  to  be  void.  See  Perdicaris  v. 
Cartesian  Oas Light  Co.,  reported  in  the  Law 
Times,  U.  8.  Court  R,  for  Aug.,  1869,  Vol.  2, 
p.  117.    In  that  case  the  Chief  Justice  says: 

"  It  is  not  claimed  that  the  transfer  of  shares 
sequestered  and  sold  under  authority  of  the 
Confederate  Gk>vernment,  or  the  government  of 
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a  State  hostile  to  the  United  States,  and  preju' 
dicial  to  the  rights  of  citizens  of  States  adhering 
to  the  Union,  are  void,  and  convey  no  title." 

'*In  modem  times,  all  States  have  adopted, 
as  a  principle,  the  application  within  their  ter- 
ritories of  foreign  laws,  subject,  however, to  the 
restrictions  which  the  rights  of  sovereignty  and 
the  interests  of  their  own  subjects  require.  This 
is  the  doctrine  professed  by  all  the  publicists 
who  have  written  on  the  subject."  Wheat.  Int. 
L.,  8th  ed.,  by  Dana,  sees.  78,  79,  pp.  183-185. 

There  is  no  ground  for  the  allegation  that  the 
jury  were  misled,  or  that  the  damages  were  ex- 
aggerated, to  the  injury  of  the  defendaut. 

*'The  witnesses  all  testified  that  the  sheep 
would  not  bring,  in  Mar.,  1863,  the  price  that 
they  would  have  brought  in  1860  or  1861, though 
one  witness  testified,  that  at  the  sale  one  party 
remarked  that  if  he  could  get  a  good  title  to 
the  sheep  he  would  give  $tO  or  $12  a  head  for 
them."  Accepting,  therefore,  this  estimate  of 
their  averaf;e  value,  with  a  good  title,  the  six 
hundred  eight  sheep,  at  $10  per  head,  would 
be  worth  $6,080  in  specie.  Adding  four  and 
one  third  years'  interest,  that  is,  from  Mar. ,  1868, 
till  June,  1867,  at  eight  per  cent.,  say  33^  per 
cent.,  $2.026.66f.  and  we  have  the  aggre^te 
amount  of  $8,106.66|.  an  amount  larger  than 
the  verdict  complained  of,  saying  nothing,  ac- 
cording to  the  ruling  of  the  judge,  about  the 
difference  between  the  value  of  the  sheep,  when 
estimated  in  gold  and  silver  and  when  estimated 
in  legal  tender  notes  of  the  United  States. 

The  case  of  Parker  v.  Davis  arose  in  the  court 
below,  upon  a  bill  of  equity  filed  by  the  defend- 
ant in  error,  to  compel  the  specific  performance 
of  a  contract  to  convey  a  lot  of  wood  land,  upon 
the  payment  of  a  given  sum  of  money.  This 
contract  was  dated  and  the  suit  brought  upon  it 
before  the  Act  of  Congress  of  Feb.  25,  1862, 
which  raises  the  legal  questions  in  issue.  The 
Supreme  Court  of  the  State  decreed  specific  per- 
formance Feb.,  1867,  to  wit:  that  the  plaintiff 
should  pay  into  court  a  certain  sum  of  money, 
and  the  defendant  should  thereupon  execute  a 
deed  to' the  defendant  in  error  of  the  wood  land 
in  question. 

In  pursuance  of  that  decree,  the  plaintiff  paid 
into  court  the  decreed  sum  in  legal  tender  notes 
of  the  United  States.  The  de^ndant  refused 
to  execute  the  deed  required  by  the  decree  of 
the  court,  upon  the  ground  that  he  was  entitled 
to  have  the  sum  set  forth  in  the  decree  paid  in- 
to the  court  in  coin,  and  that  the  payment  into 
court  of  legal  tender  notes  was  not  a  compliance 
with  the  order  of  the  court;  whereupon  the 
court,  upon  hearing  of  the  parties,  changed  the 
decree,  and  ordered  that  the  defendant  should 
execute  the  deed  required  by  his  contract  upon 
payment  into  court  by  the  plaintiff  of  a  specific 
sum  in  Treasury  notes  of  the  United  states. 
From  this  decree  the  defendant  in  that  court 
sued  out  this  writ  of  error. 

Mr,  BesJ.  F.  Thomas*  for  plaintiff  in 
error: 

I.  The  claim  of  the  plaintiff  in  error  is,  that 
the  consideration  or  sum  of  money  to  be  paid 
by  defendant  in  error  to  the  plaintiff  in  error, 
for  the  conveyance  of  the  land,  did  not  consti- 
tute a  debt,  within  the  meaning  and  intent  of 
the  Act  of  Congress  of  July  11, 1862,  known  as 
the  Legal  Tender  Law. 

II.  That  if  a  debt,  it  was  contracted  before 
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the  passage  of  the  tender  laws,  and  not  affected 
by  tnem. 

in.  That  the  defendant  in  error  having  neg- 
lected and  refused  to  perform  the  agreement  on 
his  part,  no  decree  for  the  specific  performance 
can  now  be  made. 

Mears.  BenJ.F.  Butler »0^a>. 5.  BoviwdL.D. 
8,  A  Oeo.  F.  BUifuvrdaon,  for  defendant  in  error: 

First.  Whether  this  decree  of  the  court,  or- 
dering money  to  be  paid  into  court,  is  a  debt 
due  to  the  plaintiff  in  error  within  the  meaning 
of  the  Act  of  Feb.  26,  1862. 

Second.  When  did  the  sum  decreed  b^  the 
court  become  due,  or  a  debt  to  the  plaintiff  in 
error?  The  defendant  in  error  says,  not  until 
the  judgment  of  the  court,  which  was  in  1867, 
subsequent  to  the  Legal  Tender  Act. 

The  plaintiff  in  error  having  refused  to  per- 
form hM  contract,  there  was  no  debt  due  him 
from  defendant  in  error  until  he  performed  the 
Judflpnent  of  tbe  court  by  the  execution  of  the 
deed  mentioned  in  the  decree;  then  and  not  tmtil 
then  had  he  a  claim  upon  or  debt  due  from  the 
defendant  in  error. 

Third.  It  is  submitted  that  this  case  is  re- 
lieved of  all  difficulty  of  the  change  of  the  de- 
cree of  the  state  court  ordering  the  plaintiff  spe- 
cifically to  perform  his  contract,  upon  payment 
into  court  of  certain  legal  tender  notes  oescribed 
in  the  decree.  * 

Whether  it  was  competent  for  the  state  court, 
sitting  in  equity,  to  decree  specific  performance 
of  the  contract  between  the  parties,  on  such 
terms  as  they  deemed  equitable  and  just,  is  not 
in  issue  upon  this  writ  of  error. 

That  court  has  decided  that  it  was  equitable 
and  just  that  the  plaintiff  in  error  should  exe- 
cute his  deed  in  performance  of  his  contract, 
upon  receiving  ^ffiven  sum  in  United  States 
Treasury  notes.  This,  surely,  it  was  competent 
for  the  court  to  do;  and  that  determination  is 
not  within  the  jurisdiction  of  this  court  to  re- 
view, no  law  or  statute  of  the  United  States 
being  therein  involved.  It  is  submitted  by  the 
defendant  in  error,  that  quacunque  via,  the  case 
is  not  affected  by  the  question  whether  the  Le- 
gal Tender  Act  applies  to  debts  due  before  its 
passage.  If  the  decree  of  the  court  created  a 
debt,  In  consideration  of  the  conveyance  of  the 
land  between  the  parties,  that  debt  was  not  in 
es9e  until  after  the  passage  of  the  Legal  Tender 
Act.  But  the  final  decree  of  the  court  created 
an  obligation  upon  the  defendant  in  error  only 
9ub  modo,  that  is,  according  to  its  terms,  to  pay 
into  court  a  certain  amount  in  a  specific  cur- 
rency or  notes,  and  therefore  creatai  only  that 
specific  liability  upon  the  defendant  in  error. 

These  cases  having  been  submitted  to  the 
court  on  April  10,  1871,  Mr,  Justice  CUfford 
announced  that  the  majority  of  the  court  make 
the  following  order  in  these  cases. 

Ordered,  That  Mr.  Potter  and  the  Attorney- 
General  be  heard  in  these  cases  on  the  12th 
inst.  upon  the  following  questions: 

1.  Is  the  Act  of  Congress,  known  as  the 
Legal  Tender  Act,  constitutional  as  to  contracte 
made  before  its  passage? 

2.  Is  it  valid,  as  applicable  to  transactions 
since  its  passage? 

Mr.  PoiUr  will  open,  the  AUomey-OenereU 
will  reply,  and  Mr.  IhUei'  will  close. 

Mr,  Justice  ClUTord,  dissenting; - 
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I  dissent  from  the  order  of  the  court  in  these 
cases,  especially  from  that  part^  of  it  which 
opens  for  re  argument  the  question  whether  the 
Act  of  Congress,  known  as  the  Legal  Tender 
Act,  is  constitutional  as  to  contracts  made  be- 
fore its  passage;  as  I  hold  that  that  question  is 
conclusively  settled  by  the  case  of  Hepburn  v. 
(?rMtt»W,  8  Wall.,  603(75  U.  8.,  XIX.,  513). 
in  which  the  opinion  was  given  by  the  Chief 
Justice.  And  I  am  requested  to  say  that  Mr. 
Justice  Nelson  and  Mr,  Justice  FicUd  concur 
in  this  dissent. 

April  12.  1871— ifr.  Justice  CUfford  in- 
formed the  Bar  that  Mr.  Justice  Nelson  was  too 
ill  to  attend  court  to-day ;  that,  in  consequence 
of  his  absence,  the  hearing  in  these  cases,  as- 
signed for  argument  this  morning,  would  be 
further  postponed,  adding  that  notice  would 
hereafter  be  given  to  the  counsel  when  they 
could  be  heara. 

After  tbe  announcement  of  the  above  order, 
Mr,  Justice  Swayne  made  the  following  re- 
marks: 

The  further  argument  of  this  case  having 
been  again  postponed  on  account  of  the  indis- 
poAition  and  absence  of  Mr,  Justice  Kelson, 
it  is  deemed  proper  by  the  court  that  a  few  re- 
marks by  it  should  be  submitted.  The  case  la 
one  of  those  before  us  involving  what  is  known 
as  "The  legal  tender  question. 

The  other  case,  Parker  v.  Datis,  was  sub- 
mitted upon  tbe  printed  briefs  on  the  13th  of 
February  last,  and  calls  for  no  observation,  ex- 
cept that  it  was  reached  in  the  regular  order  of 
the  docket,  is  before  us  and  ought  to  be  dis- 
posed of  as  soon  as  may  be,  consistently  with 
the  due  administration  of  justice.  In  the  other 
case,  PbcBbe  O.  Lee  and  her  husband  recovered 
a  judgment  against  Knox  the  plaintiff  in  error, 
in  the  Circuit  Court  of  the  United  States  for 
the  District  of  Texas,  at  the  June  Term,  1867; 
the  writ  of  error  by  which  the  case  was 
brought  into  this  court  bears  date  Oct.  1, 1869. 
April  80,  1870,  it  was  continued  and  ordered 
to  be  re- argued  on  the  first  Tuesdav  of  tbe  en- 
suing December  Term,  1870;  Nov.  17,  1870, 
during  the  fall  session  of  this  court,  it  having 
been  ascertained  that  neither  the  Chief  Justice 
nor  Mr,  Justice  Nelson  could  be  present  at  the 
time  designated,  the  hearing  was  postponed  to 
the  first  Tuesday  of  February,  1871.  On  the 
23d  of  that  month  the  case  was  argued  by  the 
counsel  of  the  parties.    All  the  judges  were 

S resent  but  the  Chief  Justice,  The  counsel  on 
oth  sides  admitted  the  validity  of  the  Legal 
Tender  Acts.  At  the  close  of  tbe  argument, 
Hon.  Clarkson  N.  Potter  asked  to  tie  heard 
upon  the  constitutional  question  involved  in 
the  cases.  The  AttorneyCkneral  expressed  a 
desire  to  be  heard  also,  if  Mr.  Potter  were 
heard.  These  requests  were  taken  into  confer- 
ence, and  both  promptly  acceded  to.  Several 
times  have  since  been  fixed  for  the  hearing,  but 
not  publicly  announced,  for  the  reason  that  it 
was  uncertain  whether  some  of  the  judges 
would  not  be  necessarily  absent.  On  Mon&y 
last  the  announcement  designating  today  was 
made.  We  were  advised  that  it  would  suit  the 
convenience  of  Mr.  Justicel^elaon  to  be  present 
The  counsel  to  be  heard  were  duly  notified  in 
advance,  and  both  had  expressed  themselves 
satisfied  with  the  time.  If  the  plaintiffs  in  the 
court  below  are  entitled  to  the  fruit  of  their 
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judgment,  they  ought  not  to  be  further  delayed. 
LoDj^  delay  involves,  to  that  extent,  a  denial  of 
justice. 

It  Is  due  to  this  court  and  to  the  public,  that 
both  of  these  cases  shall  be  decided,  and  the 
important  question  which  Uiey  present  be  put 
at  rest  as  speedily  as  can  be  done  with  propriety. 
It  is  to  be  hoped  that  the  early  restoration  of 
the  health  of  Mr,  Justice  Nekon  will  enable  us 
to  hear  the  further  argument  and  announce  our 
conclusion  within  the  residue  of  the  term. 

In  accordance  with  the  foregoing  the  cases 
were  argued: 

Argument  against  the  power  of  Ocmgress  to 
make  United  States  Treasury  Mies  a  Legal 
Tender, 

Mr.  ClarkBon  N.  Potter»  against  the  con< 
stituUonality  of  the  Act: 

Whatever  differences  may  exist  as  regards 
the  true  construction  of  the  Constitution,  as  a 
lawyer  addressing  this  Supreme  TribunsJ,  I 
cannot  but  be  mindful  that  certain  general  rules 
for  its  construction  liave  been  established  here; 
and  that,  here  at  least,  it  must  be  treated  as 
settled,  that: 

First.  This  government  has  no  powers  what- 
ever except  those  derived  from  the  Constitution. 

Second.  Bv  the  Constitution,  it  has  all  the 
powers  thereoy  expresslv  delegated  to  it. 

Third.  And  also  all  those«  powers  which  are 
necessary  and  proper  for  carrying  into  execu- 
tion any  of  the  delegated  powers. 

Fourth.  And  "when  the  end  is  legitimate, 
when  it  is  within  the  scope  of  the  Constitution, 
all  the  means  which  are  appropriate,  plainly 
adapted  to  the  end,  not  prohibited,  but  consist- 
ent with  the  letter  and  spirit  of  the  Coostitu- 
tion,"  are  taken  to  be  necessary  and  proper, 
and,  therefore,  constitutionaL 

Fifth.  Within  the  sphere  of  the  authority 
thus  delegated,  this  government  is  supreme. 

Bearkig  in  mind  these  principles,  we  have 
DOW  to  inauire:  how  far  was  Congress  author- 
ized to  make  the  Treasury  notes  of  Uie  govern- 
ment a  Legal  Tender? 

Now,  that  the  Constitution  has  not  expresely 
delegated  any  authority  to  Congress  to  make 
these  Treasury  notes  adequate  to  discharge  the 
debts  of  private  individuals,  at  their  nominal 
value,  must  be  conceded. 

Can  such  a  power,  then,  be  implied  fronithe 
authority  "to  coin  money,  and  regulate  the 
▼alue  thereof?"  Or,  can  it'  be  regarded  as  one 
of  the  measures  necessary  and  proper  to  carry 
into  effect  either  the  power  to  borrow  money, 
to  "regulate  commerce,  to  raise  and  support 
armies,  to  provide  and  maintain  a  navy,  to  sup- 
press insurrection,  to  repel  invasion,  or  any 
other  uf  the  powers  delegated  to  Congress? 

First  Position.    This  power  is  not  embraced 
in  the  authority  given  Congress  to  coin  money. 
"Money"  as  used  in  the  Oonstitutum, 

Money  is  used  in  the  Constitution  in  two 
aenses.  In  the  2d  subdivision  of  the  section 
relating  to  the  powers  of  Congress,  the  Constl 
tution  speaks  of  the  power  to  borrow  money; 
and  there  the  word  must  be  used  in  the  larger 
sense,  of  strict  money,  or  of  any  thing  received 
instead.  But  in  the  5th  subdivision  of  that  sec- 
tion, which  gives  Congress  power  to  coin 
money  and  regulate  the  value  thereof  and  of 
foreign  coins,  it  must  be  evident  that  Congress 
referred  only  to  metallic  money.    From  time 
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immemorial,  in  all  countries,  in  all  ages  of  the 
world,  the  precious  metals  have  oeen  the 
medium  of  exchanges,  and  the  strict  moneys. 
We  read  that,  some  four  thousand  years  ago, 
Abraham  purchased  the  cave  of  Machpelah 
with  shekels  of  silver,  current  money  with  the 
merchants. 

The  value  of  these  metals  has  been  designated 
by  a  stamp  upon  them  indicating  their  fineness 
and  weight;  that  is,  indicating  the  value  at 
which  the  coins  were  rated.  When  the  coins 
have  possessed  the  value  indicated,  they  have 
passed  from  hand  to  hand  as  of  that  value. 
When  they  have  been  found  not  to  possess  that 
value,  they  have  (except  within  very  narrow 
limits)  failed  to  so  pass. 

It  is  true  that,  at  certain  periods  in  the  his- 
tory of  some  of  the  States,  the  skins  of  the 
beaver  passing  by  tale;  strings  of  shells,  known 
as  wampum,  passing  by  measure;  and  packages 
of  tobacco  by  defin^  weights,  were,  in  the  ab- 
sence of  the  precious  metaS,  used  as  money,  and 
were  made  the  medium  of  exchanges. 

But  none  of  these  was  a  "legal  tender"  as 
money  (2  Duv.,  68),  or  ever  haa  anything  but 
a  local  and  limited  circulation,  or  ever  was  used 
as  a  substitute  for  money,  after  money  was  in- 
troduced. 

While  in  all  ages  of  the  world,  in  all  coun- 
tries, the  precious  metals,  when  stamped  with  a 
designatea  value,  have  been  known  as  moneys; 
and  (with  representatives  of  such  moneys),  have 
always  been  the  great  and  universal  medium  of 
exchanges. 

Money  of  the  Framers  of  the  Oonstituiion, 

Not  only  has  "money"  meant  metallic  money, 
but,  upon  looking  at  the  public  history  of  the 
times  (which  this  court  has  established  as  a 

Proper  ^ide  to  its  construction,  8  How.,  24,  11 
*et.,  832),  we  find  that  in  the  history  of  the 
country,  tiiere  was  no  period  in  which  money 
was  more  distinctly  understood  and  meant  to 
be  hard  money,  than  at  the  period  when  the 
Constitution  was  framed  and  adopted. 

"  Its  framers  had  just  passed  through  all  the 
horrors  of  an  unredeemed  paper  currency." 
"  The  history  of  that  currency  had  been  within 
the  view  of  those  who  staked  their  property  on 
the  public  faith,  always  freely  given,  and 
grossly  violated."  11  Pet.,  848. 

"The  mischiefs  of  the  experiments  which  had 
been  made  were  fresh  in  the  public  mind ;  and 
had  excited  general  disgust. "  Madison's  Papers, 
p.  1845. 

With  the  bills  of  the  Govemmentunredeemed, 
Indeed,  become  at  last  so  hopelessly  beyond 
redemption  as  to  be  entirely  given  up  as  worth- 
less— the  country  had  returned  for  circulation 
to  a  specie  currency ;  to  absolute  money  having 
an  intrinsic  value;  and  neither  had  nor  wished 
any  other  currency.  Story,  Com.,  sec.  1854. 
But  the  context,  as  well  as  the  word  itself, 
shows  that — 

The  power  is  confined  to  metals. 

This  grant  is  not  a  grant  to  create  money, 
but  simply  to  coin  money;  a  power  that  can  be 
exercised  only  on  money  that  admits  of  being 
coined:  that  is,  a  bare  power  "to  strike  coin, 
which  was  the  phrase  used  in  the  Articles  of 
Confederation,  as  the  eouivalent  of  "  to  coin 
money."  It  was  from  those  Articles  that  the 
words  "  to  coin  money  and  regulate  the  value 
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thereof  were  transferred  to  the  existing  Con- 
stitution; while  the  power  to  regulate  money  is 
simply  a  power  to  regulate  the  value  thereof, 
that  is,  of  the  money  coined,  and  of  foreign 
coins — ^a  power  consistent,  when  applied  to 
coined  money;  absurd,  when  applied  to  foreign 
paper  promises  to  pay;  for  how  could  Congress 
regulate  the  yalue  of  the  promises  put  out  by 
nations  beyond  its  control? 

If,  however,  Congress  could  take  the  power 
of  stamping  leather  or  paper  under  this  clause, 
and  the  leather  or  paper  so  stamped  be  con- 
sidered as  coined  money,  the  value  whereof 
could  be  regulated  by  Congress;  even  that 
would  not  support  the  legal  tender  provision  of 
the  Treasurv  notes. 

With  such  a  power.  Congress  might,  indeed, 
stamp  a  lump  of  leather  or  a  ream  of  paper,  so 
that  they  should  circulate  as  current  money; 
that,  however,  would  not  make  these  notes  such 
stamped  paper,  nor  current  money. 

Ireoiurv  notes  have  no  intrinsic  value. 

For  Your  Honors  will  observe  that  these 
notes  have,  as  substance,  no  appreciable  value 
whatever.  They  are  not  declared  to  be,  and  do 
not  purport  to  be,  of  any  value  as  substance. 
They  are  not  stamped  with  any  intrinsic  value. 
They  are  not,  so  far  as  they  possess  value, 
things  at  all«  but  onlv  things  in  action.  The 
material  holds  the  evidence  of  the  promise;  but 
it  is  the  promise  and  the  promise  alone,  which 
is,  and  wliich  purports  to  be.  of  value.  One 
dash  of  the  pen  across  the  signature  of  F.  E. 
Spinner,  and  this  is  not  a  Treasury  note;  not  a 
thing  in  action,  not  a  matter  which  bears  the 
€k)vemment  stamp  of  value;  not  $10  at  all,  but 
a  worthless  rag  of  paper,  once  used  to  hold  a 
promise,  now  canceled. 

If,  therefore,  money,  in  the  phrase  "  to  coin 
money,"  could  be  considered  as  embracing 
other  substances  besides  those  precious  metals, 
alone  throughout  all  the  world  as  coin,  ilone 
the  less  would  it  remain,  that  to  utter  promises 
to  pay  money  would  not  be  "coining,"  or  '*  to 
coin  money." 

Ctmeurrence  of  opinions, 

I  cannot  find  that,  before  the  passage  of  this 
Legal  Tender  Act,  it  had  ever  been  supposed 
by  any  court  or  by  any  judge  of  any  court,  or 
by  any  commentator  or  statesman,  that  this 
power  "to  coin  money"  had  reference  to  any- 
thing but  a  metallic  currency.  Indeed, of  all  the 
Judges  that  have  given  opinions,  as  well  as  in 
support  of,  as  against  the  legality  of  this  law, 
I  find  but  one,  the  learned  judge  who  dissented 
in  this  case  below,  who  does  not  concede  that 
to  "  coin  money"  was  a  grant  of  power  relating 
to  the  coining  of  the  precious  metals. 

Nevertheless,  although  the  power  to  coin 
money  has  not  sufficed  to  support  the  right  to 
make  these  Treasury  notes  a  legal  tender,  the 
power  to  "  regulate  the  value  thereof,"  that  is, 
of  coined  money,  has  been  taken  as  one  of  the 
most  effective  arguments  to  support  this  law. 

If,  under  this  power  to  regulate  the  value  of 
coined  moneys.  Congress  may  debase  the  coin- 
age, if  it  may  put  upon  the  coined  moneys  any 
other  than  their  true  intrinsic  value;  if  it  may 
declare  that  one  half  or  three  fourths  of  a  dollar, 
when  stamped  by  it  as  a  dollar,  shall  be  taken 
to  be  equal  to  a  whole  dollar,  or  may  thus  im- 
pair the  obligation  of  contracts,  and  transfer 
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one  man's  property  to  another;  why,  it  is  asked, 
under  the  constitutional  power  to  borrow 
money,  and  other  delegated  powers,  and  the 
powers  necessary  and  proper  to  enable  it  to  ex- 
ercise the  delegated  powers,  may  Congress  not 
do  a  like  thing  to  produce  a  better  result  with 
these  Treasurv  notes.     To  this  we  answer: 

Second  position.  This  power  cannot  be  im- 
plied  from  the  power  to  regulate  the  value  of 
money,  for,  first,  Congress  has  no  power  given 
it  to  regulate  the  value  of  the  money  it  bor- 
rows; but  only  of  the  money  it  coins,  and  of 
foreign  coins.  The  analogy  clidmed  would  ex- 
ist if  the  Constitution  gave  Congress  power  to 
borrow  money  and  regulate  the  value  thereof. 
But  that  it  does  not  give,  and,  second.  Con- 
gress has  no  power  even  to  materially  debase 
the  coin.  A  power  to  regulate  is  not  a  power  to 
destroy. 

I  quite  agree  that  "An  uniform  oonrae  of 
action  involving  the  right  to  the  exercise  of  an 
important  power  for  half  a  century,  and  this 
almost  without  question,  is  no  unsatisfactory 
evidence  that  the  power  is  rightfully  exercised. 

Briscoe  Y,  Bank,  11  Pet,  318. 

But  Tour  Honors  will  find,  I  think,  from  a 
careful  review  of  the  legislation  of  Congress  on 
this  subject,  not  only  that  Congress  nas  not 
(as  the  Court  of  Appeals  in  New  York,  and  the 
other  tribunals  which  have  affirmed  the  valid- 
ity of  this  law,  seem  to  have  assumed)  ex- 
ercised plenary  power  over  the  subject  of  cur- 
rency and  the  legal  tender  laws  (27  N.  T..  425, 
426);  but  that,  on  the  contrary,  the  legislation 
of  Congress,  from  first  to  last,  has  been  atrictly 
confin^  to  designating  the  value  of  coined 
money  and  to  dl^riminating  with  reference  to 
its  real  value. 

Legislation  on  Coinage. 

From  the  establishment  of  the  Government 
to  the  passage  of  the  Act  authorizing  Treasury 
notes,  the  legal  tender  coin  has  been  three 
times  debased,  and  three  times  only.  Once  in 
June,  1834,  when  the  gold  coinage  was  reduced 
about  six  per  cent,  in  value;  once  in  1851.  when 
the  three  cent  pieces  were  first  coined ;  and  once 
in  1858,  when  the  fractional  silver  coinage  was 
reduced  some  six  per  cent,  in  value.    But  the 

f)ieces  of  these  latter  coinages  were  restricted  as 
egi§  tender  within  such  very  narrow  limits  and 
for  such  fractional  and  special  uses,  that,  prac- 
tically these  laws  did  not  operate  as  debase- 
ments of  the  coin  at  all. 

From  the  first  issue  of  coin  by  this  Oovam- 
ment  to  this  time,  the  unit  of  calculation  and  of 
coinage,  the  silver  dollar,  equal  in  value  to  the 
Spanish  milled  dollar,  has  remained  the  same. 
It  remains  still  of  the  same  weight  and  fineness 
as  when  first  coined ;  whatever  changes  have 
been  made,  have  been  made  to  bring  me  other 
coin  into  more  actual  ~and  Just  relation  to  it 

Standard  first  adopted. 

When  the  subject  of  coinage  was  first  con- 
sidered by  the  Confederation,  it  was  proposed  to 
have  a  unit  of  account  and  of  coinage  much 
smaller  than  the  dollar,  and  to  employ  the 
decimal  system.  Jefferson,  while  recommend- 
ing the  adoption  of  the  dedmal  s^em,  sng- 
§ested  a  coin  equal  to  the  then  existmg  Mexican 
ollar,  as  the  unit  of  value.  His  recommenda- 
tion was  adopted,  and  the  dollar  has  ever  since 
remained  tJie  same. 
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1.  Randolph's  Jefferson.  8956,  Jefferson's 
paper  on  coinage,  in  appendix  to  his  works. 

The  first  coinage  was  under  the  Act  of  Apr. 
2.  1793;  and  that  Act  provided  that  the  coinage 
should  be  both  gold  and  silver^and  that  the  rel- 
ative value  of  the  two  metals  should  be  as  fifteen 
to  one  (section  11);  that  is,  that  one  ounce  of  gold 
should  be  taken  as  the  equal  of  fifteen  ounces 
of  silver.  By  that  rate,  one  gold  eagle  would 
contain  two  thirds  as  much  gold  of  standard 
fineness  as  there  was  silver  in  one  silver  dollar, 
and  one  silver  dollar  would  equal  in  weight 
three  half  eagles. 

Both  of  these  precious  metals  weje,  after  that, 
coined  as  money;  both  became  lawful  money, 
and, therefore, fa;  iiecessitaie, Htender  in  payment 
of  debts  due  in  money,  even  if  not  so  declared 
by  law ;  Just  as  coal  of  the  specified  kind  is  a 
lawful  tender  in  discharge  of  a  contract  for 
coal;  and  cotton,  of  a  contract  calling  for  cot- 
ton. 

But,  in  the  lapse  of  vears,  the  relation  in  value 
ezistinff  or  established  by  Congress  in  this  Act 
of  1792.  between  the  two  precious  metals,  was 
lost.  Owing  to  the  increased  produce  of  silver, 
and  perhaps  to  the  increased  demand  by  the 
commerce  of  the  world  for  sold , their  relative  val- 
ue had  so  materially  altered,  that  by  1828  the  Sec- 
retary of  the  Treasury  called  the  attention  of 
Congress  to  the  fact  that  gold  had  relatively 
appreciated  in  value,  so  that  their  true  relation 
was  then  as  sixteen  to  one;  and  to  the  evils  re- 
salting  from  the  erroneous  standard  maintained. 

Cong.  Debates,  Feb.  6, 1828,  p.  859. 

For  as  soon  as  gold  had  advanced,  or  silver 
declined  in  relative  value,  so  that  they  really 
bore  to  each  other  the  relation  of  sixteen  to  one 
in  value,  instead  of  fifteen  to  one,  as  they  were 
valued  by  the  law,  everv  person  who  could 
secure  an  ounce  of  our  gold  coinage  for  fifteen 
ounces  of  silver,  secured  what  was  intrinsically 
worth  sixteen  silver  ounces;  that  is,  made  a 
profit  of  about  six  per  cent.  It  followed,  of 
course,  that  all  the  gold  was  taken  up  as  fast  as 
coined,  and  sent  out  of  the  country  to  be  re- 
coined,  and  that  the  country  retained,  instead, 
only  silver  and  the  gold  coins  of  those  coun- 
tries whose  gold  coinage  bore  a  true  relation  to 
the  existing  value  of  ^Id  and  silver. 
<  In  fact,  our  gold  com  went  regularly,directly 
from  the  mint,  as  fast  as  coined,  to  the  foreign 
pocket;  and,  out  of  some  112,000.000  of  gold 
which  had  been  coined,  it  was  computed  there 
was  hardly  a  Rold  piece  to  be  found  in  the 
whole  Unued  States.  As  was  said  in  Congress, 
**  Hitherto,  like  the  tracks  to  the  lion's  den,  the 
coins  have  ^one  all  one  way — to  Europe:  and 
not  one  sohtary  eagle  has  ever  made  good  its 
da- Atlantic  flight." 

Cong.  Debates,  June,  1884,  p.  4654. 

Standard  corrected. 

This  evil  led  at  last  to  the  introduction  into 
Coogress  of  a  bill  to  regulate  the  value  of  the 
gola  coinage  of  the  country,  by  adjusting  the 
rate  for  gold  coin  to  its  true  relation  to  the  ex- 
isting and  continuing  silver  coin. 

The  debate  upon  the  bill  (Cong.  Debates, 
June  21,  1884)  shows  how  anxious  Congress 
was  to  get  at  the  true  relative  value  of  the  two 
precious  metals  and  to  fix  the  coinage  accord- 
ingly. Opinions  as  to  the  relative  values  of 
gold  and  silver  ranged  from  15.60  to  1,  to  16  to 

See  12  Wau..  U.  S.  Book  20. 


1 .  The  majority  of  those  best  calculated  from 
their  pursuits  to  understand  the  subject,  in- 
cluding the  New  York  banks,  regarded  the  true 
ratio  to  be  as  15.62  to  1;  although,  for  the  pre- 
vious few  years,  it  had  averaged  15.80  to  1.  But 
Congress,  at  the  instance  of  the  friends  of  me- 
tallic money,  determined  to  adopt  16  to  1  as 
the  relative  values.  Partly,  because  that  seemed 
to  be  the  ratio  which  had  proved  practically  the 
most  correct  in  the  nations  which  had  adopted 
it;  partly,  because  it  was  believed  that  the  rel- 
ative appreciation  of  gold,  which  had  been  so 
long  going  on,  would  continue,  and  that  the  slight 
overvaluation  of  it,  if  any  there  was,  would 
be  thus  in  time  corrected. 

1  Benton's  Thirty  Years,  469. 

But,  so  far  from  Congress  assuming  any 
power  to  materially  depreciate  the  coinage,  or 
impair  the  rights  of  creditors,  the  power  of 
Congress  to  make  depreciated  coin  a  legal 
tender  was  expressly  disclaimed  in  the  debate. 

Cong.  Debates,  June  21, 1884,  pp.  4650, 4652, 
4653. 

And  the  statesman,  at  whose  instance  and  by 
whose  will  this  bill  was  mainly  carried  through, 
was,  of  all  men  who  ever  had  part  in  the  gov- 
ernment of  this  countiT,  the  very  last  one  to  be 
quoted  on  the  side  of  the  power  of  Congress  to 
make  promissory  notes  le^al  tenders  m  pay- 
ments of  private  debts. — Thomas  Hart  Benton. 

Effect  of  change  in  gold  coinage. 

Your  Honors  will  see  that,  while  Congress 
did, indeed, reduce  the  standard  and  value  of  the 
gold  Coinage,  so  that  $100  of  the  new  gold  coins 
were  hardly  equal  in  intrinsic  value  to  ninety- 
four  of  the  former  gold  coinage;  yet  that,  m 
fact,  Congress  did  absolutely  nothing  to  impair 
the  obligation  of  contracts,  or  to  destroy  the 
rights  of  the  creditors. 

For,  from  the  beginning,  the  debtor  had  the 
right  to  pay  in  the  coinage  of  either  of  the  pre- 
cious metals.  At  first,  these  were  of  equal 
value,  and  payment  in  either  was  indifferent. 
Gradually  the  gold  appreciated, or  the  silver  de- 
preciatea,  and  then,of  course,  the  debtor,  as  he 
had  the  option,  paid  in  silver.  So  that,  in  1884, 
the  debtor  who  owed  (1,000  and  had  $940  of 
the  then  gold  coinage,  could  exchange  his  gold 
for  $1,000  in  silver  coin,  and  discharge  with 
these  his  debt  of  $1,000. 

Therefore,  although  Congress  did  reduce  the 
value  of  the  gold  coinage  In  1884,  the  debtor, 
after  1884.  could  no  more  pay  his  $1,000  with 
money  of  less  intrinsic  value  than  he  could  be- 
fore. '  True,  he  could  take  $940  in  ^old  of  th'e 
old  coinage,  and  ^t  with  it  $1,000  m  gold  of 
the  new,  with  which  to  pay  his  debt.  But  so, 
before  the  law,  he  could  tsike  this  same  $940  of 
gold  coinage,  and  purchase  $1 ,000  of  the  then,and 
still,  equivalent  silver  coinage,  with  which  to 
pay  the  debt.  Indeed, that  law, so  far  from  tak- 
mg  one  sixteenth  of  the  debt  from  the  creditor 
and  giving  it  to  the  debtor,  as  at  first  appears, 
actuuly  gave  the  debtor  no  new  privilege,  and 
deprived  the  creditor  of  no  property.  It  re- 
mained optional  with  the  debtor,  after  the  law 
as  before,  to  pay  in  the  gold  pieces  of  the  old 
coinage.  True,  it  became  possible,  after  the 
law,  for  the  debtor  to  pay  in  the  new  gold  coin- 
age,  but  it  had  been  optional  with  him  before 
the  law  to  pay  in  the  constant  silver  coinage 
equivalent  in  value  to  the  new  gold  coinage. 
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The  law  was,  in  fact,  but  an  adjustment  and 
recognition  of  the  true  relation  between  the 
values  of  the  two  metals,  the  selection  between 
which  had  always  remained  optional  to  both 
debtors  and  creditors;  and,  so  far  from  being 
an  attempt  by  Congress  to  create  a  legal  tender 
without  reference  to  or  differing fi'om  the  intrin- 
sic value  of  the  thing  to  be  tendered,  ft  was,  on 
the  contrary,  a  most  careful  and  earnest  effort 
to  bring  the  recognizable  value  of  the  thing  to 
be  tendered  more  closely  to  its  intrinsic  value. 

Cong.  Debates,  June,  1884,  pp.  4643-4671. 

Following  this  Act  of  June  28,  1884,  Con- 
gress passed  an  Act  on  the  same  day,  conform- 
ing the  value  at  which  foreign  coins  were  to  be 
rated  to  their  true  intrinsic  value. 

Change  in  the  silver  coinage. 

For  nearly  twenty  years  after  the  passage  of 
these  laws  of  1884,  the  relations  between  the 
precious  metals  remained  undisturbed,  so  that 
no  action  by  Congress  was  required.  But  the 
unlocked  for  discoveries  of  gold  in  CaJifomia 
disturbed  again,  and  in  a  reverse  direction,  the 
relation  between  the  two  metals,  and  thereafter 
silver  advanced,  and  gold  declined,  in  relative 
values;  so  that, by  1858,  a  scarcity  in  silver  coin 
had  been  felt.  Congress,  however,  did  not 
thereupon  generallv  depreciate  the  silver  coin- 
age. It  was,  indeea,  urged  upon  Congress,  and 
1  think  wisely,  to  appreciate  the  gold  coinage. 

Vide  New  York  Tribune,  and  other  jour- 
nals. 

Instead,  however,  of  doing  this — thinking, 
probably,  that  this  gold  harvest  was  to  be  of 
short  duration  and  its  disturbance  of  the  rela- 
tion then  so  long  subsisting  between  the  two 
metals  not  likely  to  continue;  and  striving  to 
meet  the  evil  of  shin* plasters  and  paper  tokens 
for  change  then  pressing — Congress  did  depre- 
ciate the  silver  coin,  for  parts  of  dollars  about 
six  per  cent  (so  that  two  half  dollars  or  four 
quarter  dollars  are  no  longer  equal  to  one  dol- 
lar piece).  But  these  depreciated  coins  were 
restricted  from  being  legal  tender  for  anv  sum 
greater  than  $5  in  all,  although  the  smaller  sil- 
ver coin  of  earlier  coinage  remained  a  tender 
for  any  amount. 

Prior  to  this,  in  1851,  Confess  had  directed 
the  coinage  of  three  cent  pieces,  of  a  fineness 
and  weight  which  gave  them  a  value  of  only 
eighty  cents  on  the  nominal  dollar  of  these  pieces 
(»  e,y  thirty- three  pieces  of  three  cent  coinage 
were  worth  intrinsically  only  -^  of  one  silver 
dollar);  but  these  pieces  were  only  made  tender 
to  the  extent  of  thirty  cents  in  the  aggregate; 
and  their  issue  was  shortly  stopped,  and  by  the 
Act  of  1853  their  intiinsic  value  was  raised  to 
the  standard  of  that  of  the  other  fractions  of 
the  dollar. 

Edelman's  Bullion  Dealers'  Guide,  pp.  14, 
15;  ch.  XX.,  81st  Cong.  8e8S.,ll ;  ch.LXXIX. ; 
82  Cong.  Sess.,11. 

Change  in  the  Copper  Coinage, 

Congress  also,  in  1793  and  1796,  reduced  the 
weight  and  the  intrinsic  value  of  the  cent  to 
accord  with  the  increased  value  of  copper,  the 
planchets  for  which  Government  had  to  im- 
port. Report  as  to  the  Mint,  Cong.  Debates, 
Juh-.  1828,  804. 

These  cents,  however,  were  not  made  a  legal 
tender. 

The  interference  by  Government  with  the 
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rights  of  creditors  by  regulations  of  the  coin 
have,  therefore,  been: 

1.  By  the  Acts  of  1834,  a  possible  but  dis- 
puted and  doubtful  depreciation,  if  of  any- 
thing, of  less  than  one  per  cent. 

2.  By  the  Act  of  1851,  a  depreciation  of 
fractional  silver  cohi  (the  three  cent  piece)  to 
an  extent  which  could  not,  in  the  largest  ten- 
der,  exceed  six  cents;  shortly,  however,  al- 
tered so  that  it  could  not  exceed  in  the  aggre- 
gate two  cents. 

8.  By  the  Act  of  1853,  a  depreciation  of 
fractional  silver  to  an  extent  which  could  not 
exceed  in  the  largest  tender  thirty  cents. 

DebaeemeAi  too  (rifling  to  be  regarded. 

Now,  if  these  debasements  of  fractional  coin 
be  deemed  merely  such,  nevertheless  from  their 
minute  and  fractional  nature  thev  would  form 
no  precedent  for  future  material  debasements 
of  the  coinage,  or  indicate  any  acquiescence  by 
the  people  and  the  courts  in  an  assumption  by 
Congress  of  the  right  to  put  a  false  or  arbitrary 
value  upon  its  coined  moneys.  De  nUnitnu 
non  curat  lex. 

Practically  tJtere  has  been  no  debaeement  of 
the  coin. 

But,  indeed,  these  Acts  of  1851  and  1853 
were  practically  not  at  all  infringements  up- 
on the  rights  of  creditors  or  debasements  of 
the  coinage  below  its  value.  I  remarked  that 
when  coins  were  struck  with  a  value  which 
they  did  not  possess,  they  have,  **  except  with- 
in verv  narrow  limits/'  failed  to  pass  at  more 
than  their  true  intrinsic  worth.  But  there  are 
limits  within  which  coins  somewhat  depreci- 
ated below  their  true  value  will  circulate  as 
well  as  if  they  had  not  been  depreciated. 
Those  limits  are  when  the  payment  is  so  small 
that  the  difference  between  the  nominal  and 
intrinsic  values  does  not  leave  it  worth  while 
to  regard  the  difference;  or  when  some  partic- 
ular convenience  about  the  coin,  such  as  its 
portability  or  denomination,  overbalances  the 
mtrittsic  depreciation.  That  is,  the  peculiar 
fitness  for  the  fractional  purpose  required  will 
in  such  cases  actually  make  good  the  depreda- 
tion, and  carry  the  small  coin,  for  all  purposes 
of  use,  up  to  the  stamped  value. 

Your  Honors  will  recollect  how  often,  in  the 
days  of  the  Spanish  piece  for  12i  cents,  we  ac' 
cepted  12  cents  instead  and  took  Spanish  quar- 
ters with  holes  drilled  through  them  equally 
with  perfect  coin.  And  I  am  informed  by  Mr. 
Kuggles,  Delegate  to  the  International  Coin 
Congress,  that  the  sovereign  has  so  depreciated 
by  wear  that  a  large  majority  of  the  coins  in 
circulation  in  Great  Britain  are  intrinsically 
worth  two  pence  per  sovereign  less  than  the 
blandard  value;  and  yet,  for  all  minor  pay- 
ments, they  pass  from  hand  to  hand  by  tale 
equally  as  of  full  weight;  while  in  lar^  trans- 
actions they  are  always  paid  out  by  weight  and 
not  by  tale.  So  with  the  depreciated  three 
cent  pieces  of  1851 ;  within  the  limit  at  which 
they  were  legal  tender,  theur  portability  and 
convenience  made  up  what  they  wanted  in 
intrinsic  silver  value. 

And  so,  too,  with  the  depreciated  coinage  of 
1858.  It  was  confined  to  fractions  of  a  dollar, 
which  were  so  slightly  depreciated,  and  the 
convenience  of  which  was  such,  that  the  trifling 
intrinsic  loss  was  not  to  l>c  rocarded.  BiU  tlio 
depreciated  coins  were  made  a  legal  tender 
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ODly  to  twice  the  amount  of  the  lowest  tender- 
able  gold  coin.  Congress  still  keeping  up  to 
its  idea  of  a  double  money  standard  and  still 
holding  to  its  unchanged  unit  of  value,  the  sil- 
ver dollar. 

BegtdaUfm  not  debasement, 

Now,  I  submit  that  all  these  exercises  of  the 
powers  of  Congress  to  ''coin  mone^  and  regu- 
late the  value  thereof/'  were  withm  the  letter 
and  spirit  of  the  Constitution.  Congress  has, 
indeed,  established  the  value  of  certain  foreign 
coins  at  one  time  and  changed  it  at  another; 
made  them  a  tender  and  deprived  them  of  that 
quality ;  and  changed  from  time  to  time  the 
standard  of  value  of  coin  struck  at  its  mint. 
But  how  has  it  done  this? 

Without  regard  to  the  intrinsic  value  of  the 
coin  struck?  By  fixing  upon  it  any  arbitrary 
value,  and  makini^  it  a  tender  at  anything  but 
its  true  value,  as  all  the  courts  which  have  sup- 
ported the  constitutionality  of  the  provision  we 
are  considering  have  assumed?  Not  at  all; 
but,  on  the  contrary,  by  uniformly  seeking  to 
conform  the  stamp  upon  its  coin  to  Its  true 
value,  and  by  scrupulously  limiting  the  de- 
partures from  intrinsic  value  for  special  pur- 
poses, within  Umits  so  narrow  that  the  special 
usefulness  of  the  coin  within  those  limits  has 
actually  made  good  the  trifling  deficiency  in 
weight. 

In  the  same  spirit,  Congress  has  provided 
that  its  coin  shall  be  a  legal  tender  at  its  stamped 
valuation  only  when  of  full  weight ;  if  of  lighter 
weight,  only  proportionately,  according  to  its 
weight. 

In  fine.  Congress,  under  a  power  to  coin 
money  and  regulate  the  value  thereof,  has  done 
onl^  and  exactly  what  those  words  in  their 
plam  signification  imply;  has  struck  metallic 
coins  and  has  regulated  the  value  thereof  and 
of  foreign  coins;  and  has  done  this  on  every 
occasion  with  careful  regard  to  their  true  in- 
trinsic value;  manifesting,  as  well  bv  the  par- 
ticular purposes  aod  narrow  limits  within  which 
they  have  departed  from  intrinsic  value,  as  by 
their  general  strict  regard  for  such  values  (not 
their  oelief  that  they  could  strike  any  metal 
and  stamp  it  with  an  arbitrary  value)  but  that 
they  could  rightfully  regulate  the  value  of 
money  only  by  truly  declaring  the  value  thereof. 
Xot  that  they  possessed  a  maeic  power,  as 
thought  the  learned  judge  (Williams)  who  dis- 
sented below,  to  give  by  their  omnipotent  flat 
a  precious  value  to  inanimate  and  valueless 
things;  but  that  they  possessed  only  power  to 
regulate  the  coin  stamped  by  declaring  its  value 
according  to  the  fact — according  to  the  value 
stamped  upon  it  when  of  full  weight,  and  of 
onlv  proportionate  value  when  of  light  weight. 

Muappreheneion  MtotJu  actum  of  GtmgreM, 

In  the  opinions  in  these  legal  tender  cases, 
nothing  has  seemed  to  so  so  far  toward  sup 
porting  the  authority  of  Congress  to  make 
Treasury  Notes  a  legal  tender  as  the  assump- 
tion that  Congress  hiMQ  been  left  by  the  Consti- 
tution at  liberty  to  impair  private  rights  and 
the  obligation  of  contracts  by  debasing  the 
specie  coinage,  and  that  it  had  actuallv  debased 
that  coinage  and  impaired  those  rights  to  the 
extent  of  one  sixteenth  without  question  or 
challenge. 

Had  this  been  the  action  of  Congress,  it 
would  not,  indeed,  have  established  its  power 
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or  right  to  do  this.  One  permitted  invasion  of 
an  established  right  does  not  do  away  with  the 
right.  That  Congress  had  debased  the  coinage 
one  sixteenth  would  not  establish  the  right  to 
further  debase  it;  would,  at  most,  indicate  that 
the  power  to  regulate  it  extended  up  to  that 
limit;  and  would,  of  itself,  furnish  no  justifi- 
cation for  a  more  general  or  further  invasion. 
Nevertheless  the  assertion,  in  all  the  opinions, 
that  Gk>vemment  had  assumed  to  debase  the 
coinage  to  the  extent  of  one  sixteenth,  impair- 
ing to  that  degree  the  recovery  of  all  creditors, 
and  that  this  action  had  been  submitted  to 
without  question,  has  seemed  to  me  the  strong- 
est argument  for  the  power  of  Government  to 
exercise  plenary  control  over  coined  money. 
Indeed,  it  was  the  inquirv  as  to  how  it  was 
possible  that  creditors  could  have  submitted  to 
so  serious  an  infringement  of  their  rights  with- 
out contest  in  the  courts,  which  showed  me 
that,  in  fact,  nothing  of  the  kind  really  took 
place. 

No  plenary  povoer  over  tender  asserted. 

On  the  contrary,  we  see  that,  so  far  from 
''Congress  having  claimed  and  exercised  un- 
limited power  over  legal  tender,"  as  Judge 
Williams  believes;  so  far  from  having  assumed 
the  power  to  make  even  coin  a  legal  tender 
without  regard  to  its  real  intrinsic  value,  as 
all  the  decisions  supporting-  this  law  assume; 
its  legislation  shows  that  for  seventy- five  years, 
from  the  beginning  of  the  Government  down 
to  the  Act  authorizing  these  legal  tender  notes, 
through  all  the  most  pressing  exigencies  of 
peace  and  war.  Congress — not  only  by  its  direct 
efforts  to  regulate  the  coinage  from  time  to 
time,  according  to  its  intrinsic  value,  but  also 
\ij  the  narrow  limitation  it  imposed  on  the 
right  of  legal  tender  when  diverging  slightly 
from  intrinsic  value  for  special  and  temporary 
purposes — has  shown  a  determination,  as  uni- 
form as  just,  to  keep  tibe  stamp  upon  the  Gov- 
ernment coins  a  true  index  to  their  value,  and 
to  so  regulate  these  coins  as  that  they  should 
have  and  express  their  actual  values.  Nay,  by 
reference  to  the  Debates  in  Congress,  it  will  be 
seen  that  the  right  of  Congress  to  debase  the 
coin  and  make  the  debased  coin  a  legal  tender, 
in  such  wise  as  to  materially  affect  the  rights 
of  the  creditor  or  debtor,  was  not  only  never 
professed  or  asserted,  but  that,  so  far  as  the 
question  has  arisen,  the  right  has  been  directly 
repudiated. 

Difficulty  of  the  New  York  court. 

So,  therefore,  the  difficulty  the  Court  of  Ap- 
peals of  New  York  declares  it  has  in  perceiving 
why,  if  Congress,  under  this  power  to  coin 
money,  could  coin  any  metallic  substance  and 
stamp  it  with  an  arbitrary  value  (which,  it 
says,  was  not  denied  in  that  case,  27  N.  Y., 
480)  it  would  not  have  equally  the  power  to 
declare  its  Treasury  Notes  a  le^  tender,  with- 
out reference  to  their  intrinsic  value — it  is  a 
difficulty  that  Your  Honors  are  freed  from, 
and  that  should  never  have  existed. 

Indeed,  I  look  in  vain  to  day  for  the  produc- 
tion of  the  declaration  prior  to  these  legal  ten- 
der days,of  one  jud^e,  one  statesman,  one  com- 
mentator, that  Congress,  by  the  power  "to 
coin  money  and  regulate  the  value  thereof," 
possessed  the  ri^ht  of  striking  coined  metals 
with  false  and  arbitrary  values. 

The  right,  therefore,  to  make  a  promise  to 
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pay — a  promise  not  expected  to  be  kept  at  the 
time  for  which  it  was  made,  nor  at  any  other 
certain  or  definite  time — the  substitute  tor  the 
thing  promised;  and  to  oblige  everr  creditor 
to  accept  this  of  his  debtor,  instead  of  the  thing 
promised,  is  not  only  not  within  the  provisions 
of  this  grant  to  Congress  ''to  coin  money  and 
regulate  the  value  thereof/'  but  we  have  seen 
that  no  kindred  power  in  fixing  the  value  of 
even  coined  moneys,  has  ever  been  claimed  or 
attempted  under  that  grant 

We  are  driven,  therefore,  to  seek  in  other 
parts  of  the  Constitution  this  power  to  make 
Treasury  Notes  a  legal  tender  between  private 
parties  at  their  nominal  value  for  pre-existing 
debts. 

Third  Position.  The  assumption,  by  Con- 
gress, of  the  right  to  exercise  this  power  in  a 
time  of  public  danger,  is  not  conclusive  of  the 
right. 

But  it  is  claimed  that  the  power  of  thus  mak- 
ing the  bills  of  the  Government  le^l  tenders 
is  a  power  "  necessary  and  proper  "  in  the  sense 
in  which  these  words  are  settled  to  have  been 
used,  to  carrv  into  effect  some  one  or  more  of 
the  powers  delegated  to  Congress  by  the  Con- 
stitution. For  we  are  told  that  by  "  necessary  " 
and  *'  proper,"  is  meant  no  more  than  useful  or 
conducive;  and  that  Congress  is  the  judge  of 
what  is  useful  or  'conducive.  So  that,  if  only 
the  means  may  be  useful  or  conducive  to  the 
end,  and  the  end  legitimate;  if  there  may  be 
any  possible  relation  of  the  means  to  the 
end ;  then,  whether  it  is  or  is  not  really  such  a 
means,  is  Ifor  Congress  to  decide,  and  that  its 
decision  is  not  open  for  Your  Honors'  review. 
27  N.  Y.,  475,  476. 

If  this  be  so,  then  Your  Honors,  instead  of 
holding  a  Supreme  Tribunal,  to  pass  upon  the 
rights  of  the  other  departments  of  govern- 
ment, and  to  determine  how  far  their  action  is 
warranted  by  the  fundamental  law  from  which 
all  powers  of  government  are  drawn;  are  noth- 
ing but  a  court  to  settle  questions  of  private 
right  and  property  between  individuals. 

Why,  it  has  been  regarded  as  the  special  and 
distinct  characteristic  of  this  august  tribunal, 
that  it  sits  in  judgment  upon  the  rights  of 
States  and  the  powers  of  Legislatures.  As 
Chitf  Justice  Marshall  well  said,  in  Madison  v. 
Mar  bury:  **  To  what  purpose  is  that  limitation 
committed  to  writing,  if  these  limits  may  be  at 
any  time  passed  by  those  intended  to  be  re- 
strained. The  distinction  between  a  govern- 
ment with  limited  and  unlimited  powers  is  abol- 
ished, if  those  limits  do  not  confine  the  persons 
on  whom  they  are  imposed."  but  all  powers, 
under  the  discretion  of  a  choice  of  means,  are 
left  open  to  them. 

"  The  public  safety,  and  the  general  welfare 
to  be  determined  by  the  discretion  of  Congress, 
destro^r  all  limits  to  Congressional  power.  Their 
discretion  only  is  thus  made  the  measure  of 
their  authority."   Peckham,  J. 

Of  course,  if  Your  Honors  please,  no  such 
doctrine  as  that  lust  suggested  can  be  main- 
tained. It  would  suppose  a  despotism  of  the 
most  absolute  character. 

"  To  a  certain  extent,  the  necessity  and  pro- 
priety of  an  enactment  must  rest  in  the  discre- 
tion of  the  Legislature.  But  to  hold  that  the  exer- 
cise of  that  discretion  is  final,  and  not  subject 
to  the  examination  of  the  judiciary,  would  be 
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to  break  down  all  limitations  upon  the  Govern- 
ment. Accordingly,  I  think  that  no  judge  has 
ever  intimated  the  existence  of  any  sudi  ex- 
treme doctrines." 

Judge  Denio,  27  N.  Y..  586. 

'*  If  it  be  asked  "  said  Hamilton,  «  what  is  to 
be  the  consequence,  in  case  the  Congress  shall 
miscontrue  this  part  of  the  Constitution,  and 
exercise  powers  not  warranted  by  its  true  mean- 
ing. I  answer:  The  same  as  if  they  should  mis- 
contrue or  enlarge  any  other  power  vested  in 
them ;  as  if  the  general  power  had  been  reduced 
to  particulars,  and  any  one  of  these  were  to  be 
violaied.  The  success  of  the  usurpation  will 
depend  upon  the  Executive  and  Judiciary  De- 
partments, which  are  to  expound  and  give  ef- 
fect to  the  Legislative  Acts. 

Hamilton.  Federalist,  No.  XLIII. 

The  doctrine  of  this  court. 

The  utmost  that  has  been  said  at  any  time  by 
Your  Honors'  court,  or,  indeed,  by  any  judicial 
tribunal  or  authority  speaking  to  this  subject, 
has  been  the  rule  given  by  that  great  Chief  Jus- 
tice who  extended  the  federal  authority  to  the 
farthest  limits  which  Your  Honors'  court  has 
sanctioned. 

'*  Let  the  end  be  legitimate;  let  it  be  within 
the  scope  of  the  Constitution;  and  all  means 
which  are  appropriate,  which  are  plainly  adapt- 
ed to  that  end,  and  which  are  not  prohibited, 
but  consist  with  the  letter  and  spirit  of  the  Con- 
stitution, are  constitutional." 

McCuUoeh  V.  Md.,  4  Wheat.,  421. 

We  must  inquire,  therefore,  to  the  exercise 
of  which  one  of  the  powers  delegated  to  Gk>v- 
emment  it  is  "necessary  and  proper,"  it  is 
even  **  appropriate  and  plainlv  adapted,"  that 
Treasury  notes  should  be  made  a  legal  tender 
for  antecedent  debts. 

Is  it  appropriate  and  plainly  adapted  to  the 
power  to  borrow  money,  to  regulate  commerce, 
to  raise  and  support  armies,  to  provide  and 
maintain  a  navy,  to  suppress  insurrections  or 
repel  invasions,  or  even  to  any  of  these  powers 
united?  For  ii  is  true  that  Congress  had  occa- 
sion to  exercise  every  one  of  these  powers,  at  the 
time  when  these  notes  were  issued. 

Fourth  Position.  The  exercise  of  this  Legal 
Tender  power  was  not  necessary,  or  appropriate 
and  plainly  adapted,  to  carrying  into  executioa 
any  of  the  powers  expressly  delegated. 

Your  Honors  cannot  read  the  opinions  of  any 
of  the  courts  which  have  held  this  law  to  be 
constitutional,  without  finding  their  decisions 
distinctly  put  upon  the  necessity  of  this  provis- 
ion to  enable  Government  to  borrow  money 
and  carry  on  the  war,  and  to  maintain  its  very 
existence. 

No  adtantage  in  the  Legal  Tender  pramnon. 

But  it  Is  respectfully  submitted,  especially 
after  the  experience  of  the  past  six  years, 
that  no  such  necessity  existea,  and  that  no 
such  advantage  was  gained  by  the  provis- 
ion. On  the  contrary,  at  no  time  before,  since 
the  establishment  of  the  Government,  was  the 
national  wealth  so  great;  at  no  time  were  pri- 
vate debts,  in  proportion  to  the  means  of  the 
country  so  redticea.  The  panic  and  suspension 
of  1857  had  led  to  very  general  liquidation. 
The  agitations  of  succeeding  years  had  tended 
to  check  men  in  forming  new  enga^menta.  or 
entering  upon  speculative  imdertakmgs.  At  no 
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time  had  so  few  new  flchemes  for  capitalifiU  been 
propoeed;  had  so  few  bubble  corporations  been 
projected;  had  so  little  general  speculation  pre- 
vaifed.  At  no  time  were  our  traders  so  little 
extended,  or  had  our  people  so  few  debts  (ex- 
cluding debts  maturing  at  the  end  of  long  terms 
of  years).  The  banks  and  the  Goyernment  had 
already  suspended  specie  payment  fbr  months 
before  the  issue  of  these  notes.  The  entire  bus- 
iness of  the  country  was  being  done  in  unre- 
deemed bank  paper,  which  was  not  a  legal  ten- 
der in  payment  of  debts,  but  which,  neyerthe- 
less,  circulated  everywhere  and  never  fell,  at 
the  great  centers  of  trade,  to  any  considerable 
depreciation.  To  supply  its  immediate  wants, 
the  Government  determined,  in  February,  1862, 
upon  an  issue  of  Treasury  Notes  to  the  extent 
of  $160,000,000,  expecting  at  the  time  that  it 
would  need  to  borrow  further  larger  sums. 
Security  of  the  notee  not  increased. 

Had  these  notes  been  issued  without  the  leeal 
tender  clause,  they  would  have  been  equally 
secure.  That  clause,  of  course,  added  nothing 
to  thdr  security.  Without  it,  they  still  had,  as 
fully  as  with  it,  whatever  security  the  faith  and 
credit  of  the  Government  could  give  them. 

So,  too,  without  that  clause,  they  would  have 
been  equally  as  available  and  valuable  as  now, 
in  all  payments  for  taxes,  public  lands,  or  other 
dues  to  the  Government 

The  only  value  that  clause  did  eive  the  notes, 
was  the  power  it  save  debtors  to  discharge  pre- 
existing debts  wim  them,  equally  as  witn  real 
dollars.  I  say  preexisting  debts,  because  as  to 
sulMequently  contracted  debts,  the  dealings  of 
the  country  would  have  been  in  these  notes, 
whether  or  not  they  had  been  a  legal  tender. 
The  countxy  wa8,at  the  time  of  their  issue,  car- 
lying  on  its  dealings  in  the  unredeemed  paper 
money  of  the  banks,  styled  ''currency,'*  in 
which  all  ordinary  transactions  were  measured 
and  payments  made.  This  currency  had  not, 
at  that  time,  depreciated  more  than  three  per 
cent,  below  the  specie  standard,  and  yet  Treas- 
ury Notes,  as  soon  as  issued,  at  once  fell  to  the 
same  depreciated  value.  Their  legal  tender 
character  never  seems  at  any  time  to  nave  made 
them  better  than  the  bills  of  any  other  solvent 
but  suspended  debtors,  not  contained  in  that 
danse. 

No  danger  of  general  ineoltency. 

I  know  that  it  has  been  urged  that  general 
insolvency  and  ruin  would  have  followed,  had 
not  debtors  been  authorized  to  meet  their  de- 
mands with  these  notes.  But  what  really  would 
have  been  the  effect  bad  these  notes  not  been 
made  a  legal  tender  for  debts  like  my  client's? 
Necessarily  they  would  have  been  as  well  se- 
cured, and  as  useful  for  payments  of  taxes  and 
public  dues,  as  now.  They  would  have  been 
as  valuable  as  now  for  the  purchasing  of  goods 
and  service  and  labor.  True,  the  debtor  could 
not  have  discharged  his  debts  of  long  standing 
in  them,  but  what  of  that?  In  great  part,  the 
debts  of  the  country  consisted  of  commercial 
paper,  even  then  payable  in  what  was  styled 
*' currency."  As  to  the  debts  of  the  country 
not  already  specially  payable  in  "currency 
the  great  bulk  of  the  residue  matured  within  a 
short  time,  so  that,  had  the  debtors  not  been 
able  to  be  benefited  by  the  slight  depreciation 
in  Treasury  Notes  which  took  place  during  such 
times,  it  would  have  caused  no   widespread 
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disaster.  Specie  payments  have  been  suspended 
by  the  banks  and  the  Treasury  in  1887  and  1867 
and  1861,  without  producing  any  great  ruin. 
Irredeemable  paper  circulatea  after  the  suspen- 
sion of  the  banks  in  1867  and  1861,  as  well  as 
before.  Indeed,  the  crisis  was  before  the  sus- 
pension of  the  banks,  not  afterwards. 
Experience  of  the  liebel  States. 
Upon  this  point  no  illustration  could  be  more 
instructive  than  the  history  of  Uie  paper  of 
the  (rebel)  Confederate  Govenment.  Treasury 
Notes  were  authorized  by  that  Congress  (Acts 
No.  68.  Mar.  9,  1861;  No.  811,  Dec.  19,  1861) 
were  made  receivable  for  taxes  and  public  dues 
(except  export  and  import  duties)  and  were  the 

general  circulation  of  those  States  from  their 
rst  issue  till  the  final  subjugation  of  the  author- 
ity by  which  they  were  issued :  always  declining 
in  value,  but  always  receivable  at  a  value  fully 

Sroportionate  to  their  chances  of  ultimate  re- 
emption.    And  this,  though  never  made  a 
lei^l  tender. 

Nay,  although  by  law  the  right  to  insist  upon 
payments  in  gold  and  silver  remained,  it  was 
very  rare  for  anyone  to  assert  the  right.  New 
contracts  were  made  in  these  notes;  their  grad- 
ual depreciation  alleviated  the  losses  to  creoitors 
by  distributing  that  depreciation  through  a  series 
of  creditors.  Now  and  then  a  creditor  refused 
to  take  them  and  discharge  the  security  for 
some  specific  debt,  and  was  left  to  hold  his  se- 
curity. But  these  cases  were  few.  Sheriffs 
received  these  notes  upon  execution ;  damages 
were  assessed  in  them  upon  trials;  and,  except 
in  rare  and  unusual  instances,  they  performed 
every  service  they  could  have  performed  had 
they  made  a  legal  tender.  They  fluctuated  in 
a  ratio  with  the  success  of  the  Confederate 
arms,  as  did  our  notes.  And  they  are  a  stand- 
ing illustration  for  all  time,  of  how  a  people 
can  put  their  last  man  into  the  field  and  sacri- 
fice their  last  dollar,  without  issuing  indulgences 
to  one  man  to  appropriate  the  property  of  an- 
other without  consideration. 

JBffect  of  this  provision. 

But,  if  we  were  to  concede  that  this  quality 
of  legal  tender  gave  to  these  Notes  a  material 
advantage,  which  they  would  not  have  pos- 
sessed without  it,  how  can  it  be  said  that  this 
provision  was  " necessary  and  proper "  or  "ap- 
propriate and  plainly  adapted  "  to  the  exerclBe 
of  any  of  the  powers  expressly  delegate  to 
Confess? 

Mrhat  is  the  effect  of  this  provision  but  to 
take  the  property  of  the  creditor  and  transfer  it 
to  the  debtor,  to  the  extent  to  which  these 
Notes  may  be  depreciated  below  their  nominal 
value?  And  to  which  one  of  the  delegated 
powers  is  such  a  wrong '  'appropriate  and  plainly 
adapted?"  If  government  chooses  to  pay  its 
own  debts  or  raise  its  moneys  by  the  issue  of 
Treasury  Notes,  there  is  a  relation  between  the 
means  employed  and  the  power  to  borrow 
money.  But  how  can  relieving  my  debtor, 
more  or  less,  from  his  obligations  to  me,  be  a 
means  towards  enabling  the  government  to 
borrow  money? 

Uow  is  "  commerce  regulated  "  by  the  taking 
of  my  debt  and  the  giving  of  it  to  my  debtor? 
How  can  ''armies  and  navies  be  raised  and 
maintained,"  how  can  "insurrections  be  sup- 
pressed," by  doing  the  same  thing? 

But  it  is  said,  to  get  the  right  to  do  this  with 
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Gk)yemmeDt  Notes,  your  debtor  will  give  more 
for  these  Notes  than  he  otherwise  would. 
8cUe  of  indulgenees  to  commit  wrong. 

Can  it  be  that  in  a  Just  and  constitutional 
government,  a  forced  loan,  nay,  worse  than  a 
forced  loan,  for  the  government  did  not  get  the 
advantages  from  these  Notes  the  creditors  lost, 
that  a  sfle  of  indulgences  to  one  man  to  appro- 
priate the  property  of  another,  is  a  "fit  and 
plainly  adapted "  means  to  the  borrowing  of 
money,  or  any  other  of  the  delegated  powers? 

Can  it  be  said  that,  in  a  government  "or- 
dained to  establish  lustice "  the  permission  to 
let  me  wrong  you  follows  "  by  necessary  impli- 
cation "  (1  Wheat.,  304),  from  any  of  these  aei- 
egated  powers?  To  the  exercise  of  which  one 
does  it  properly  belong?  To  the  exercise  of 
which  one  is  it  conducive,  or  plainly  adapted? 
Why,  to  all,  as  much  as  to  one.  For,  if  it  can 
be  maintained  that,  to  further  the  exercise  of 
any  of  the  enumerated  powers.  Congress  has 
authority  to  do  any  unjust  thing,  having  no 
other  relation  to  the  exercise  of  those  powers 
than  that  by  that  means  government  is  made 
richer,  any 'wrong  may*  be  called  the  exercise 
of  some  one  of  the  enumerated  powers;  so  that 
Congress  may  do  this  or  do  anything  whatever, 
without  check  from  Your  Honors  court,  and 
be  as  absolute,  for  every  purpose  of  wrong,  as 
the  Czar  or  the  Sultan. 

For  Your  Honors  will  observe  that  no  rela- 
tion is  suggested  between  borrowing  money,  or 
other  enumerated  power  of  Congress,  and  the 
legal  tender  provision  of  the  Treasury  Notes, 
which  operates  to  transfer  the  creditor's  prop- 
erty to  the  debtor,  except  that  the  Government 
gets  paid  more  for  its  notes,  with  this  provision 
than  without.  But  Gk)vernment  would,  doubt- 
less, save  all  the  cost  of  carrying  its  mails  and 
raise  revenue  beside,  if  it  would  let  the  carrier 
levy  a  percentage  on  the  contents  of  the  letters. 
So,  too,  if  it  were  to  stamp  short  measures — 
eleven  inches  for  one  foot,  eleven  ounces  for 
one  pound,  and  the  like — and  ordain  that  all 
who  used  stamped  measures  might  discharge 
pre  existing  contracts  with  them,  as  if  of  full 
measure,  it  would  surely  get  large  revenues 
from  such  stamped  measures.  But  L  submit 
that  such  outrages  would  bear  no  relation  to 
the  delegated  power  '*  to  establish  postoffices," 
or  to  "fix  the  standard  of  weights  and  meas- 
ures;" even  though  the  Government  was  thus 
made  the  richer.  No  more,  it  seems  to  me, 
can  the  power  to  deprive  the  creditor  of  his 
property  for  the  benefit  of  the  debtor,  be  said 
to  be  "appropriate"  or  "plainly  adapted"  to  the 
carrying  into  execution  of  any  of  the  enumer- 
ated powers. 

Uniform  currency. 

But  it  has  been  claimed  to  be  a  proper  regu- 
lation of  commerce,  for  Congress  to  provide  a 
uniform  national  currency;  and  that  these  legal 
tender  Notes  were,  in  effect,  a  mortgage  on  the 
whole  property  of  the  nation  and,  therefore, 
the  best  secured  and  most  uniform  currency 
the  nation  could  have.  Although,  in  truth, 
the  security  for  this  or  any  national  debt  is  ex- 
actly the  extent  to  which  the  people  will  con- 
sent to  contribute  through  taxation  to  its  pay- 
ment. 

But,  however  great  the  security,  the  uniform 
currency  Congress  should  provide,  is  a  cur- 
rency of  unchanging  value — ^not  a  currency  the 
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depreciation  of  which  is  uniformly  felt.  But 
these  Treasury  Notes  were  not  unchanging; 
they  fluctuated  in  value  from  day  to  day.  witn 
every  pulse  of  news  that  flashed  along  the  wires 
of  the  telegraph.  They  advanced  and  retreated 
in  value  with  the  march  of  armies;  and  there 
were  days  when  their  variations  were  so  violent 
as  to  cause  all  traflSc  conducted  in  them  to  be 
suspended,  and  purchasers  and  sellers  to  stop 
dealing,  except  where  they  could  carry  on  their 
transactions  in  coin.  Our  currency  was  uniform 
in  nothing  but  the  uncertainty  it  produced  in 
all  business. 

The  result  has  shown  that  the  injustice  the 
legal  tender  provision  did  to  pre-existing  cred- 
itors, was  a  quality  which  adaed  nothing  to  the 
uniformity  of  these  notes.  On  that  ground, 
therefore,  these  notes  cannot,  I  submit,  be  re- 
garded as  a  regulation  of  commerce.  But  if 
they  had  proved  a  uniform  currency,  none  the 
less  it  remains,  that  to  establish  injustice  is  not 
a  necessary  and  proper  means  of  carrying  into 
efifect  a  power  to  regulate  commerce,  in  a  Gov- 
ernment ordained  to  "establish  justice." 

Fifth  Pimtion.  This  power  cannot  be  as- 
sumed as  a  necessary  inherent  sovereign  right. 

But  it  is  claimed  that  the  right  to  declare 
what  shall  be  a  legal  tender  for  private  debts  i^ 
a  necessary  sovereign  TiRht,  in&erent  in  every 
sovereignty.  That,  within  the  scope  of  their 
respective  authorities,  the  Federal  andl  State 
Gk>vernments  are  sovereign;  and  that,  conse- 
quently, this  power  must  be  lodged  with  one 
or  the  other  authority.  And  that  since  it  is  pro- 
hibited to  the  States  and  not  prohibited  to  Con- 
gress, it  must  therefore  be  taken  to  dwell  with 
Congress. 

But  upon  what  principle  is  it  a  neoessaiy 
sovereign  right  ?  True,  it  is  a  right  which  has 
been  exercised  by  al)solute  sovereigns.  So  has 
every  other  form  of  power  and  plunder.  But 
that  does  not  make  it  a  necessary  aovere'gn 
right,  in  a  limited  Constitutional  Government 
"  ordained  to  establish  justice."  It  is  by  no 
means  clear  that  this  n^ht  exists  in  England. 
Blackstone  says  that  "  The  coining  of  money 
is  the  act  of  the  sovereign  power,  that  its  value 
may  be  known  on  inspection."  "Every  nation 
fixes  on  it  its  own  impression,  that  the  weight 
and  standard  wherein  consist  the  intrinsic  value, 
may  be  known  b^  inspection  only." 

"  Of  this  sterling  metal  all  the  coin  of  the 
kingdom  must  be  made;  so  that  the  Kings  pre- 
rogative seemeth  not  to  extend  to  the  debasing 
or  enhancing  the  value  of  the  coin,  below  or 
above  the  sterling  value."  1  Bl,  Cora. .277,  278. 

Indeed,  there  are  many  prerogatives  and 
many  sovereign  powers  that  cannot  be  exer- 
cised here  at  all,  either  by  the  State  or  Federal 
Governments.  The  amendments  to  the  Con- 
stitution are  mainly  restrictive  of  such  powers. 

Upon  what  principle,  then,  can  it  be  contend- 
ed, that  because  a  power  has  been  an  attribute 
of  sovereigns,  it  must  belong  to  the  Federal 
Government,  simply  because  it  is  forbidden  to 
the  States? 

Surely,  this  is  a  government  of  delegated 
powers.  Surely,  it  has  not  only  the  powers  ex- 
pressly delegated,  but  the  further  powers  nec- 
essary and  proper  to  the  exercise  of  the 
enumerated  powers;  for  these  are  expressly 
delegated  also.  But  this  tender  power  is  not  one 
of  the  enumerated  powers;  it  is  not,  as  we  have 
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seen,  one  of  tbe  powers  necessary  and  proper  to 
carry  into  effect  any  of  the  enumerated  powers. 
How,  then,  could  the  Federal  Government  have 
acquired  it?  That  it  is  forbidden  by  the  Con- 
stitution to  the  States,  to  whom  it  always  there- 
tofore belonged,  and  is  not  delegated  to  Con- 
g^reas,  argues,  I  submit,  that  the  exercise  of  it 
was  not  meant  to  be  permitted  at  all. 
Weights  and  Measures, 

With  the  clause  giving  it  power  to  coin  mon- 
ey and  regulate  the  value  thereof,  Congress 
received  also  power  to  fix  the  standard  of 
weights  and  measures.  But  can  Congress  alter 
the  standard,  reducing  a  pound  to  eight  ounces, 
a  foot  to  six  inches,  an  acre  to  two  roods,  and 
thus  provide  that  no  man  shall  collect  upon  the 
contracts,  and  that  no  one  need  pa^  more  than 
one  half  of  what  was  bargainea  for?  And  if 
Coogress  cannot  do  this  arbitrarily  and  by  it- 
self, can  it  regulate  the  standard  of  weights 
and  measures,  by  making  sales  of  licenses 
which  would  give  to  the  holder,  for  every  dol- 
lar paid,  a  right  to  abate  or  increase  an  ounce 
or  an  inch  or  a  rod  in  every  contract  of  sale  he 
had  made?  And  yet  the  right  to  fix  weights 
and  measures  is  a  sovereign  right  and  preroga- 
tive, as  well  as  the  right  to  coin  money  and 
regulate  the  value  thereof. 

LegaX  tender  a  substantive  ptmer. 

If  Tour  Honors  please,  this  most  sovereign 
right  of  legal  tender,  this  power  to  take  a  man's 
rights  and  property,  and  transfer  them  without 
consideration,  is  a  moat  substantive  ri^ht;  and 
it  is  well  settled  that  a  substantive  right  can- 
not be  implied  as  a  means  to  exercise  one  of 
the  delegated  pK>wers. 

Notes  receivable  for  Government  dues. 

But  it  is  suggested  that,  since  the  bills  of 
credit  of  the  government  have  been  held  to  be 
a  tender  for  dues  to  the  government,  they 
fihould  also  be  held  to  be  a  sufficient  tender  for 
private  debts.  But  what  analogy  between  the 
cases  is  there?  True,  Congress  holds  its  powers 
as  a  trustee.  None  the  less,  however,  can  it  for- 
give its  debtors,  release  them,  and  compound 
with  them.  It  can,  too,  agree  with  them  to 
take  its  own  paper  in  payment  of  debts  due  to 
itself.  Creditors  usually  do  this.  Upon  prin- 
ciples of  justice  they  generally  should  do  so. 
But  because  a  man  takes  his  own  protested  pa- 
per in  payment  of  a  debt  to  himself,  that  is  no 
reason  whv  he  should  make  other  men  take  it 
for  debts  due  them. 

Sixth  position.  The  history  of  the  Constitu- 
tion and  of  the  country  indicates  that  this  pow- 
er was  not  intended  to  be  exercised  at  all,  but 
was  reserved  to  the  people. 

I%s  Cot}federation  never  claimed  the  power,, 

Looking  to  the  history  of  the  Constitution, 
how  natural  and  probable  it  is  that  the  power 
in  respect  to  legal  tender,  now  claimed  by  the 
Federal  Government,  was  not  intended  to  be 
granted  to  it. 

Tbe  Union  of  the  Confederation  was  estab- 
lished for  the  same  purpose  as  the  present 
Union.  It  was  equally  to  be  "  perpetual."  By 
the  Articles  of  Confederation,  the  Confedera- 
tion had  the  identical  powers  given  it  in  respect 
to  money,  viz.:  "To  coin  money  and  regulate 
the  value  thereof  which  the  Constitution  gives 
to  our  Federal  €k)vernment.  And  yet,  when 
during  the  sore  needs  of  the  Revolution,  it  did 
tasae  Treasury  Notes  and  wish  to  make  them 


legal  tender,  it  found  itself  powerless  to  do  so, 
and  appealed  to  the  States  to  make  them  ten- 
derabie.    Story,  Com.  Const.  136. 

Effect  of  exercise  of  this  pouter  by  the  States, 

The  States,  in  their  unlimited  sovereignty, 
did  SO;  and  with  the  result,  Jud^e  Story  says, 
of  prostratinji^  all  private  credit  and  all  private 
morals  *'  entailing  the  most  enormous  evils  on 
the  country;  and  mtroducing  a  system  of  fraud, 
chicanery  and  profligacy,  which  destroyed  all 
private  confidence  and  all  industnr  and  enter- 
prise."   Story,  Com.  Const.,  sec.  1865. 

Indeed,  the  framers  of  tbe  Constitution  had 
not  only  experienced  the  mischief  of  these  ex- 
periments, which  were  in  the  Convention  de- 
clared "  to  have  excited  tbe  disgust  of  all  the 
respectable  part  of  America"  but  they  realized 
also  that  whatever  "paper  currency  is  not  di- 
rectly and  immediately,  at  the  mere  will  of  the 
holder,  redeemable  in  gold  and  silver,  is,  and 
forever  must  be,  liable  to  constant  deprecia- 
tion."   11  Pet..  839. 

Action  of  the  Convention, 

Accordingly,  when  the  Convention  came  to 
consider  the  provision  of  the  Constitution  re- 
latinc^  to  borrowing  money,  which  in  the  origi- 
nal (fitift  read:  **  To  borrow  money  and  emit 
bills  on  the  credit  of  the  United  States,"  Mr. 
Gouverneur  Morris  moved  to  strike  out  the 
words  "and  emit  bills  on  the  credit  of  the 
United  States.  Mr.  Madison  oblected  to  this, 
that  it  would  be  "sufficient to  prohibit  making 
them  a  tender,  as  promissory  notes  in  that 
shape  might  in  some  emergencies  be  best." 
Others  thought  that  power,  so  far  as  it  was  safe, 
was  involved  in  the  power  of  borrowing,  and, 
finally,  the  words  were  stricken  out  by  a  vote 
of  nine  to  two:  Virginia  acquiescing  oecause 
Mr.  Madison  "was  satisfied  that  striking  out 
the  words  would  not  disable  the  Government 
from  the  use  of  public  notes,  as  far  as  they 
would  be  safe  ana  proper,  and  would  only  cut 
off  the  pretext  for  a  paper  currency,  and  par- 
ticularly for  making  the  bills  a  tender."  Madi- 
son's Papers,  Vol.  3,  p.  1346. 

Action  of  Congress, 

From  that  time  until  the  enactment  of  this 
bill,  who  has  ever  asserted  that  Congress  had 
the  right  to  create  a  legal  tender  at  all,  except 
under  the  power  "  to  coin  money  and  regulate 
the  value  thereof,  and  of  foreign  coins?"  With- 
in what  narrow  limits  that  power  has  been  ex- 
ercised by  Congress,  and  how  restricted  to 
regulating  according  to  intrinsic  value,  we  have 
already  seen. 

Not  only  was  this  power  never  before  assert- 
ed, nor  even,  as  we  have  seen,  the  power  to 
materially  debase  the  coin;  but  incidentally, 
when  it  has  been  referred  to,  it  has  been  repudi- 
ated or  condemned. 

Opinion  of  Supreme  Court. 

This  court,  in  u,  S.  v.  Marigold,  9  How., 
567,  referred  to  certain  legislation  by  Congress, 
as  "  Appertaining  to  the  execution  of  the  trust 
and  the  duty  oi  creating  and  maintaining  a 
uniform  and  pure  metallic  standard  of  value 
throughout  the  Union.  The  power  of  coininc^ 
money  and  regulating  its  value  was  delegated 
to  Congress  by  the  Constitution  for  the  very 
purpose,  as  assigned  by  the  framers  of  that 
mstrument,  of  creating  and  preserving  the 
uniformity  and  purity  of  such  a  standard 
value." 
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And  Chief  Justice  Marshall,  in  OroUg  v  Mo,^ 
4  Pet..  410 : 

*'  The  history  of  paper  money  has  been  re- 
ferred to,  for  Uie  purpose  of  showing  that  its 
rt  mischief  consists  in  being  made  a  ten- 
But  we  do  not  think  the  nistory  of  our 
country  proves,  either  that  being  made  a  ten- 
der in  payment  of  debts,  is  an  essential  quality 
of  bills  of  credit,  or  the  only  mischief  result- 
ing from  them.  Ji  may,  indeed,  be  the  most 
pernicious.  The  history  of  Massachusetts 
abounds  with  proofs  of  the  evils  with  which 
paper  money  is  fraught,  whether  it  be  or  be 
not  a  legal  tender.  Paper  money  was  also  is- 
sued in  other  Colonies,  both  in  the  North  and 
South,  and  whether  made  a  legal  tender  or  not, 
was  productive  of  evils  in  proportion  to  the 
quantity  emitted. 

Opinion  of  Mr.  Webster. 

And  that  great  statesman,  who  was  called  by 
his  contemporaries  the  Expounder  of  the  Con- 
stitution, who  himself  belonged  to  the  side  of 
those  who  claimed  the  most  sovereign  powers  of 
this  Government,  declared:  "Most unquestion- 
ably, there  is  and  there  can  be  no  legal  tender  in 
this  country,  under  the  authority  of  this  Gov- 
ernment or  any  other,  but  gold  and  silver.  This 
is  a  constitutional  principle,  perfectly  plain  and 
of  the  very  highest  importance.  The  States 
are  expressly  prohibited  from  mfdiing  anything 
but  gold  ana  silver  a  tender  in  payment  of  debts ; 
and  although  there  is  no  express  prohibition,  as 
applied  to  Congress,  yet,  as  Congress  has  no 
power  granted  to  it  but  to  coin  money  and  to 
regulate  the  value  of  foreign  coins,  ft  clearly 
has  no  power  to  substitute  paper  or  anything 
else  for  coin,  as  a  tender  in  payment  of  debts 
and  to  discharge  contracts.  The  constitutional 
tender  is  a  thing  to  be  preserved,  and  it  ought 
to  be  preserved  sacredly  and  under  all  circum- 
stances." 

And  he  again  says:  "I  am  of  the  opinion, 
then,  that  gold  and  silver,  at  rates  fixed  by  Con- 
gress, constitute  the  legal  standard  of  value  in 
tnis  country ;  and  that  neither  Congress  nor  any 
State  has  authority  to  establish  any  other  stand- 
ard, or  to  displace  this.  Webster's  Works, 
4th  Vol.,  pp.  271,  280. 

Other  opinions. 

And  it  is  significant  to  notice,  that  in  two  of 
the  most  important  speeches  made  in  our  late 
political  canvass  upon  the  side  of  a  party  in 
power,  both  speakers  indicated  their  belief  in 
the  unconstitutionality  of  this  provision,  and 
its  danger  to  the  just  payment  of  the  public 
debt. 

One  of  the  speakers,that  distinguished  scholar, 
our  late  minister  at  Vienna,  said : 

"  I  leave  to  the  Supreme  Court  the  responsi- 
bility of  deciding  whether  Congress  has  the 
right  to  make  anything  but  gold  and  silver  a  1e- 
^  tender  for  any  debts.  I  am  not  a  constitu- 
tional lawyer  or  judge;  but  this  I  do  know. that 
the  only  justification  of  that  proceeding  in  the 
form  of  conscience  was  necessity.  It  Is  one 
thing  to  palter  with  a  right  because  of  necessity ; 
quite  another  thing  for  convenience.  Necessity 
is  a  fury  who  knows  no  law." 

The  other,  an  eminent  judffe  second  in  weight 
to  no  judge  of  his  party  in  New  York,  Mr.  Jus- 
tice Davis,  said : 

"All  through  the  war  it  was  a  part  of  the 
Democratic  creed,  tliat  the  Legal  Tender  Act 
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affecting  the  present  greenbacks,  was  unconsti- 
tutional and  void.  So  all  their  judges  held.  So 
held  Chief  Justice  Denio.  So  Justice  Woodward 
of  Pennsylvania.  So  held  the  Court  of  Appeals 
of  Kentucky.  Our  courts  sustained  the  Act 
upon  the  imperious  necessities  of  war.  But  not 
yet  has  it  been  upheld  by  the  Supreme  Court 
of  the  United  States;  and  now,  wnen  there  is 
no  necessity  except  to  anticipate  debts  not  due 
in  fifteen  years,  and  thus  deiraud  its  creditors, 
it  is  proposed  that  the  Government  shall  Issue 
millions  of  greenbacks,  and  declare  them  legal 
tender.  There  is  not  a  court  in  America  that 
would  not  hold  such  a  law  void. 

To  recapitulate:  The  Articles  of  Confedera- 
tion gave  the  same  power  to  the  Confederation 
that  the  Constitution  nves  to  Congress — "  To 
coin  money  and  regulate  the  value  thereof." 
Nevertheless,  the  Confederation  never  assumed 
to  make  Treasury  Notes  a  legal  tender,  but  ap- 
plied to  the  States  to  do  it. 

The  States  did  make  these  notes  a  legal  ten- 
der, and  with  results  which  disgusted  the  people. 
Accordingly,  when  the  Convention  met,  that 
framed  the  existing  Constitution,  they  strudc 
out  of  the  draft  the  power  to  emit  bills  on  the 
credit  of  the  United  States,  in  order,  as  Mr. 
Madison  says,  that  it  might  not  be  a  pretext  for 
declaring  such  bills  a  tender. 

For  several  years,  in  the  direst  needs  of  the 
country,  Congress  not  only  never  asserted  any 
right  to  make  Treasury  Notes  a  legal  tender, 
but,  by  the  nature  of  its  legislation,  has  indicated 
that  it  had  no  power  to  even  materially  debase 
the  coin  of  the  Republic,  or  stamp  it  with  f  idse 
and  arbitrary  values. 

Durine  these  years  this  court  has  spoken  of 
the  legal  tender  as  pernicious,  and  has  pro- 
nounced the  money  power  a  trust  delegated  to 
Congress  to  maintain  a  pure  metallic  standard. 
Not  only  Mr.  Madison  thought  Congress  had 
no  power  to  make  naper  a  tender,  but  Mr.  Web- 
ster thought  so,  and  the  power  has  been  fre- 
quently denied  in  Congre8s,and  prior  to  the  law 
in  question,  never  contended  for. 

No  framer  of  the  Constitution,  no  judge,  no 
commentator,  is  found  prior  to  this  law,  who 
claimed  any  such  power  for  Congress. 

Seventh  Position.  The  assumption  of  this  pow- 
er cannot  now  be  justified  here,  on  the  ground 
of  supreme  necessity. 

It  has  been  insisted,  in  justification  of  this 
law,  that  it  was  a  supreme  necessity,  and  one  to 
be  upheld  for  the  safety  of  the  Republic,  whether 
authorized  by  the  Constitution  or  not. 

I  for  one  l)elieve  in  the  doctrine  of  the  higher 
law.  I  believe  that  the  Constitution  was  made 
for  man,  and  not  man  for  the  Constitution.  I 
can  conceive  -that  there  may  be  exi^ncies  when 
the  object  for  which  the  Constitution  was  made 
could  not  be  secured  by  the  Constitution,  but 
only  dehors  the  Constitution ;  not  by  constitu- 
tional means,  but  only  by  extra  constitutional 
means.  When  such  a  crisis  should  arrive,  I  can 
well  understand  how  anyone  connected  with 
the  Executive  branch  of  the  Government. might 
not  hesitate  as  to  the  course  duty  urged  him  to 
pursue.  The  end  is  better  than  the  meana 
Extra  constitutional  action. 
But  action  dehors  the  Constitution,  an  action  ex- 
tra constitutional,  is  not  and  cannot  be  constitu- 
tional action.  It  is  action  to  be  justifled,if  at  all, 
not  because  of  the  Constitution,  but  because  of 
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a  necessity  Usher  than  the  Constitution;  not  by 
that  supreme  law,  but  by  the  yet  higher  law  of 
the  $ak8  popuU,  which  the  Constitution  itself 
was  intended  to  preserve.  It  is  action  to  be 
Justified  to  the  people  for  whose  benefit  it  was 
taken,  and  by  the  people  whom  it  served.  It 
rightly  depends  for  its  justification  upon  the 
e^gency  which  required  it. 

£>  treated,  such  extra-constitutional  action 
can  never  be  dangerous.  Each  instance  must 
atand  by  itself,  restins^  upon  the  nature  of  the 
exigency  which  called  it  forth,  and  no  instance 
be  a  precedent  for  another;  and  no  such  action 
can  be  protected  by  the  Constitution  which  it 
has  overstepped  and  violated. 
Dutyofthu  Department. 
Whatever  other  branches  of  the  government 
may  do  in  such  an  exigency,  this  department 
can  consider  only  the  law.  For  the  Judge  who 
undertakes  to  pass  upon  such  questions  at  all, 
there  is  but  one  path;  and  that  is  the  path  of 
daty. 

But  that  this  provision  was  supreme  necessity, 
to  be  adopted  for  the  preservation  of  the  Union , 
whether  authorized  by  the  Constitution  or  not, 
was  a  consideration  to  be  addressed  to  Congress, 
was  the  consideration  perhaps  which  controlled 
Ck>ngre8s,  but  is  not  a  consideration  to  be  ad- 
dreeSed  to  Your  Honors. 
Neesmty  hat  ceased. 

But  if  the  validity  of  this  provision  of  the  law 
is  to  be  justified  by  the  necessity  for  its  adop- 
tion, that  necessity  has  long  since  passed  by. 
No  insurgent  flag  now  floats  within  sieht  from 
the  steps  of  the  ouilding.  No  hostile  armies 
maneuver  along  yonder  river.  The  report  of 
rifle  cannon  no  more  breaks  upon  the  delibera- 
tion of  the  congressional  bodies.  All  this  has 
happily  passed  away,  not  from  this  neighbor- 
hood alone,  but  passed  from  this  whole  land; 
and  everywhere  we  have  submission  and  peace. 
Now,  if  this  law  is  to  be  Justified  by  the  ex- 
traordinary necessities  at  the  time  of  its  passage, 
how  can  it  be  justified  after  these  necessities 
have  ceased?  If  the  safety  of  the  nation  alone 
Justified  measures  go  extra-constitutional  in  the 
time  of  its  peril,  how  are  they  to  be  supported, 
now  that  the  peril  is  passed?  If  the  necessity 
has  ceased,  which  could  alone  legalize  them, 
has  not  their  validity  then  ceased  also? 

But,  in  considering  the  lejgality  of  a  measure 
to  be  Justified  b^  the  necessity  of  securing  the 
purposes  for  which  the  Constitution  was  formed. 
we  must  remember  what  those  purposes  were. 
Now,  for  what  purpose  was  the  Constitution 
formed?  *•  For  a  more  perfect  Union."  Yes, 
but  that  was  not  all;  it  was  ordained,  also,  to 
"  establish  Justice." 

How,  then,  can  an  Act  which  establishes  in- 
justice, even  if  it  aided  in  preserving  the  Union, 
be  deemed  a  necessity  for  the  preservation  of 
the  Constitution? 

Eighth  PMUUm.  This  law  impairs  the  obli- 
gation of  contracts. 

AMtumption  that  rights  are  not  impaired. 
It  has  been  contended  that  this  law  does  not 
impair  the  obligation  of  contracts:  since  the 
contract  is  simply  to  pay  **  dollars  "  and  must, 
therefore, be  satisfied  by  anything  that  is  a  law- 
ful dollar.  But  that  begs  the  very  (]|uestion  at 
issue,  which  is,  whether  this  promise  to  pav 
must  be  received  by  pre  existing  private  cred- 
itors, instead  of  and  as  the  equivalent  of,  the 
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thing  promised.  Giving  to  the  promise  the  name 
of  the  thing  promised,  cannot  make  it  the  thiog 
promised. 

I  know  that  it  has  been  thought  that  this  pro- 
vision of  the  law  does  not  really  take  anything 
from  the  creditor,  and  does  not,  therefore,  im- 
pair the  obligation  of  contracts.  Indeed,  the 
Ck)urt  of  Appeals  in  New  York  seems  to  have 
put  its  decision  largely  on  that  ground.  It  re- 
garded these  notes  as  if  their  purchasing  power 
was  as  great  as  if  they  were  shortly  to  oe  re- 
deemed; as  if  they  possessed  the  same  value  as 
the  coin  the^  represented,  except  for  exchanges 
and  speculation  among  brokers.  An  exception 
arising,  as  that  court  thought,  from  wicked 
speculations  aimed  at  depreciation  of  the  gov- 
ernment credit,  is  not  to  be  recognized  or  com- 
mended. I  do  not  exaggerate.  Pray  let  me 
refer  Your  Honors  to  the  opinions  at  pages  459, 
471.  482.  of  the  case  in  27  N.  Y. 

The  results  of  the  last  six  years  have,  doubt- 
less, brought  these  learned  Justices  to  other  views 
of  the  facts;  and  I  submit  that  the  misappre- 
hension in  this  respect,  under  which  they  seem 
to  have  determined  that  clause,  detracts  largely 
from  its  weight  as  authority. 

Assumption  that  Congress  may  impair  the  abU- 
gation  of  contracts. 

But,  we  are  told,  Congress  may  constitution- 
ally impair  the  obligation  of  contracts.  Doubt- 
less it  may,  where  the  Constitution  directly  dele- 
gates the  power,  as  in  the  case  of  bankrupt  laws; 
but  in  what  other  case?  Why,  it  has  been  as- 
serted in  one  case  to  my  surprise,  that  it  could 
take  back  its  own  grants  and  was  not  bound  to 
observe  its  own  contracts.  I  do  not  believe  that 
to  be  the  law.  Can  it  be,  that  under  a  Con- 
stitution framed  to  establish  Justice.the  govern- 
ment created  should  not  be  bound  by  its  con- 
tracts? But  the  question  here  is,  not  whether 
it  has  the  power  to  violate  its  own  contracts^, 
but  whether  it  has  the  right  to  interfere  and  de- 
stroy the  obligations  of  contracts  existing  be- 
tween private  citizens  of  one  of  the  States,  in 
defiance  of  the  laws  of  that  State,  subverting 
the  law  of  the  State  and  the  effect  of  a  con- 
tract, according  to  those  laws.  Is  there  any  au- 
thority to  be  found  for  that?  No.  Nor,  as  it 
seems  to  me,  is  any  ground  advanced  for  it,  ex- 
cept this  claim,  that  Congre8s,in  order  to  execute 
the  enumerated  powers,  can  use  any  measure 
not  prohibited,  which  it  may  select  as  a  means. 
Congress  has,  indeed,  a  choice  of  means.  It 
mav  select  from  any  means  "appropriate, 
plainly  adapted  to  the  end,  and  not  prohibited ;" 
but  Congress  does  not  make  the  (K)wer  that  it 
may  see  fit  to  select  "appropriate  means"  merely 
by  selecting  it. 

To  hold  this,  would  be  to  construe  this  Con- 
gress into  a  government  of  absolute,  despotic, 
unlimited  authority,  except  only  as  to  the  pow- 
ers which  are  expressly  forbidden. 

"No  one  ought  to  complain  of  the  weak- 
ness of  the  government  whose  powers  can  be 
reasoned  up  like  this,"  as  was  said  in  Wilkin- 
son V.  Ijetand,  2  Pet.,  647.  '*  Though  there 
may  be  no  prohibition  in  the  Constitution,  the 
Legislature  is  restrained  from  committing  fla- 
grant acts,  from  acts  subverting  the  great  prin- 
ciples of  Republican  liberty,  and  of  the  social 
contract,  such  as  giving  the  property  of  A  to  B." 
"That  government  can  scarcely  be  deemed 
to  be  free,  where  the  rights  of  property  are  left 
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solely  dependent  upon  the  will  of  the  legisla 
tive  body  without  any  restraints.  The  funda- 
mental maxims  of  a  free  government  seem  to 
require  that  the  rights  of  personal  liberty  and 
private  property  should  be  held  sacred ;  at  least, 
no  court  of  justice  in  this  country  would  be 
warranted  in  assuming  that  Uie  power  to  vio- 
late and  disregard  them,  a  power  so  repugnant 
to  the  common  principles  of  justice  and  civil 
liberty,  lurked  under  any  general  grant  of  leg- 
islative authority,  or  ought  to  be  implied  from 
any  general  expressions  of  the  people.  The 
people  ought  not  to  be  presumed  to  part  with 
rights  so  vital  to  their  security  and  well  being, 
without  very  strong  and  direct  expressions  of 
such  an  intention." 

2  Pet.,  667. 

Rule  Most  Liberal  to  Federal  Power, 

But  if  Your  Honors  please,  no  such  rule  has 
been  established.  On  the  contrary,  the  rule 
most  liberal  to  federal  power  and  authority  of 
Congress  yet  asserted  is,  that  the  implied  pow- 
er must  be,  not  onlv  "  appropriate  and  plainly 
adapted  to  the  end  but  also,  * '  within  the  scope 
of  the  Constitution,  not  prohibited,  and  consis^ 
ent  with  its  letter  and  spirit." 

Ninth  Position.  This  legal  tender  power  was 
not  proper,  nor  consistent  with  the  letter  or 
spirit  of  the  Constitution ;  and  was  prohibited. 
It  was  the  fear  of  "misconstruction  of  the  Con- 
stitution and  abuse  of  its  powers  "  by  this  doc- 
trine, that  Congress  was  the  sole  judge  of  what 
powers  were  necessary  and  proper  to  be  exer- 
cised, to  carry  into  enect  the  delegated  powers, 
that  induced  the  people  to  add  to  the  Constitu- 
tion their  Amendnents. 

Amendments  to  the  Constitution, 

What  do  these  Amendments  provide?  Not 
particularly  that  Congress  shall  not  impair  the 
obligations  of  contracts.  Not  particularlv  that 
it  shall  not  intervene  to  declare  what  shall  be  a 
legal  tender  in  discharge  of  pre- existing  debts 
between  citizens  of  any  State.  But  they  do  pro- 
vide that  private  property  shall  not  be  taken  for 
public  use  without  just  compensation,  nor  any 
person  be  deprived  of  property  without  due 
process  of  law. 

But  this  leffal  tender  clause  takes  my  client's 
property  to  the  extent  of  one  third  of  his  right 
of  action.  Takes  it,  to  be  sure,  not  directly  to 
the  public  use;  but,  as  the  other  side  claims, 
takes  it  because  of  the  public  necessities,  and 
gives  it  to  the  debtor.  Equally  takes  it  from 
my  client,  and  takes  it  from  him  without  any 
compensation.  So,  too,  this  legal  tender  clause 
deprives  my  client  of  his  property  to  the  extent 
of  one  third  his  debt — of  his  chose  in  action 
without  due,  or  any,  process  of  law.  By 
what  authority  is  this  done?  Not  by  the  ex- 
press authority  of  the  Constitution;  for  that  is 
not  pretended.  Not,  surely,  by  its  implied  au- 
thority; for  authority  to  be  implied  must  be 
"  not  prohibited,  within  the  scope  of  the  Con- 
stitution; consistent  with  its  letter  and  spirit;" 
But  this  Act  which  thus  strips  my  client  of  his 
property  without  process  of  law,  is  absolutely 
prohibited.  It  establishes  injustice,  and  can- 
not, therefore,  be  consistent  with  the  letter 
of  the  Constitution ;  establishes  injustice,  and, 
therefore,  is  fatally  opposed  to  its  whole  scope 
and  purpose  and  cannot,  therefore,  possibly  be 
implied. 

Tenth  Position,    No  danger  to  the  conmiu- 
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nity  would  follow  from  holding  this  provision 
of  the  law  unconstitutional,  but  the  contrary. 

We  were  warned  by  one  of  the  judges  below 
(2  Duv.,  74)  that  to  hold  these  notes  not  a  legal 
tender,  would  be  to  produce  another  commer- 
cial and  financial  revolution,  wreck  private 
fortunes,  disturb  private  rights  and  wantonly 
tamper 'with  the  great  interests  of  society,  and 
that,  before  courts  should  be  expected  to  pro- 
nounce judgments  producing  such  momentous 
and  sad  results,  a  stem,  unrelenting  necessity 
to  preserve  the  Constitution  should  be  clearly 
demonstrated. 

To  these  admonitions  I  might  answer,  in  the 
noble  words  of  this  court  uttered  long  a^o: 
"  That  if  the  exercise  of  the  jurisdiction  im- 
posed on  the  court  by  the  Constitution  of  the 
United  States  be  calculated  to  bring  on  the  dan- 
gers indicated,  these  are  considerations  which 
address  themselves  to  those  departments  which 
may  with  perfect  propriety  be  influenced  by 
them.  This  department  can  listen  only  to  the 
mandates  of  the  law." 

Craig  v.  Missouri,  4  Pet.,  410,  Marshall,  J. 

But  I  take  leave,  also,  to  answer  by  a  most 
emphatic  and  confident  denial  of  the  assertion. 

Frav  let  us  consider  for  a  moment  what 
would  be  the  effect  of  a  declaration  by  Your 
Honors,  that  the  legal  tender  provision  of  this 
law,  as  applied  to  pre-existing  debts,  was  in- 
valid. 

Efeet,  if  this  provision  he  held  invalid. 

As  to  outstanding  debts  contracted  before  its 
passage,  tbe  debtor  would  have  to  pay  full  con- 
sideration received,  instead  of  getting  off  by 
paying  three  fourths  or  more  (should  gold  con- 
tinue to  decline)  of  the  consideration.  But  it  is 
now  six  years  since  this  law  was  passed :  six  years 
which  debtors  would  have  had  to  prepare  for 
this  result;  and  very  few  debts  contracted  prior 
to  1862  are  now  left  unpaid,  except  only  those 
long  loans  of  the  great  corporations,  which, 
maturing  at  remote  periods,  are  in  effect  al- 
ways renewed;  and  which,  as  a  whole,  only 
come  due  at  periods  so  remote  that  we  all  lool^ 
by  those  times,  for  a  practical  equalization  of 
the  two  currencies.  Whatever  Your  Honors' 
decision  may  be,  who  is  there  to  be  evilly  af- 
fected by  the  decision  I  contend  for?  Not  the 
great  mass  of  debtors  throughout  the  country, 
tne  banks,  the  merchants,  the  traders,  the  lend- 
ers and  borrowers,  who  have  dealt  on  the 
theory  that  these  Notes  were  legal  tender. 

I  know  that  a  general  opinion  prevails,  that 
if  the  legal  tender  provision  of  this  law  be  here 
declared  unconstitutional,  every  man  who  has 
borrowed  Treasurv  Notes  must  pay  in  coin,  re- 
turning in  value  four,  where  he  got  three  or 
less;  and,  if  this  were  so,  such  a  result  might 
be  disastrous  to  debtors,  especially  if  the  decis- 
ion were  to  come  suddenly.  But  this  cannot  be 
so;  and  I  should  hope,  if  Your  Honors  should 
arrive  at  our  conclusion  as  to  the  invalidity  of 
this  law,  you  would,  in  view  of  the  public  im- 
portance of  correcting  that  error,  express  your 
views  in  respect  of  it. 

The  debtor  is  not  without  remedy. 

From  the  time  these  Treasury  Note  dollars 
were  found  to  be  not  a  legal  tender  in  the  dis- 
tricts where  they  have  been  considered  such  for 
the  past  six  years,  what  would  follow?  A  man 
has  borrow^  $10,000  in  Treasury  Notes;  he 
has  given  his  obligation  for  it,  expressed  gen< 
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erally  in  "dollars.*'  The  day  of  payment 
comes,  and  he  tenders  ten  thousand  Treanury 
Note  dollars.  The  payment  is  a  good  payment ; 
it  is  all  the  consideration  that  was  received;  it 
was  all  the  "dollars"  that  was  intended  in  the 
contract ;  it  was  all  that  was  really  purposed  to  be 
paid.  The  creditor,  however,  we  will  suppose, 
declines  the  tender  and  proceeds  upon  the  con- 
tract; the  debtor  has  promised,  to  be  sure,  to  pay 
"dollars" which, in  the  contingency  I  am  suppos- 
ing, will  then  be  taken  to  mean  coined  dollars. 
But,  upon  the  trial  of  that  action. the  debtor  can 
prove  that  the  dollar  of  the  contract  meant,  not 
the  coin  dollar  of  larger  value;  but  the  Treasury 
Note,  so  called  dollar,  of  one  fourth  less  value; 
and  the  creditor  will  have  Judgment  according 
to  that  value. 

8  Pet.,  198;  3  Conn.,  278;  10  8.  &  R.,  98;  12 
111.,  185.  9,  190,  and  cases  cited;  14  111.,  105;  4 
Ark.,  175;  16 Iowa,  248;  1  Tex.,  878;  7  Humph., 
88. 

This  obvious  and  simple  justice  might  not  fol- 
low upon  the  simple  repeal  of  the  law,  since, 
aasuming  the  law  to  be  constitutional,  that 
repeal  would  operate  as  an  absolute  apprecia- 
tion of  the  existing  dollar, one  fourth  in  amount. 

To  this  obvious  and  simple  justice,  however, 
it  may  be  objected  that,  a  dollar  being  defined 
by  law,  evidence  that  the  contract  meant  some- 
thing else  than  the  coin  dollar,  could  not  be  re- 
c»iv^.  But  it  should  be  remembered  that  this 
rule  is  a  technical  rule  of  evidence,  made  to 
prevent  a  party  varying  the  higher  evidence 
of  a  writing,  by  the  lower  evidence  of  parol 
testimony,  as  to  some  secret  fact  or  meaning, 
and  has  no  application,  in  principle  or  reason, 
to  the  general,  notorious,  public  designation  of 
a  thing  by  an  improper  name.  And  that  in 
such  case,  not  only  should  evidence  of  the 
special  use  and  meaning  of  the  word  be  admit- 
ted, but,  when  that  use  is  sufficiently  defined 
and  public,  it  should  in  such  localities  be  pre- 
sumed. 

28  Wend.,  76,  and  cases  cited. 

But  were  this  otherwise,  the  debtor  would 
not  be  remediless.  He  could  always  have  his 
contract  reformed  in  equity,  and  made  to  ex- 
press, in  the  case  I  assume,  its  true  meaning  of 
ten  thousand  Treasury  Note  dollars;  just  as  a 
man  in  New  York,  who  contracted  to  receive 
two  thousand  tons  of  coal — meaning  gross  tons 
of  2,240  pounds,  whereas  tne  Statutes  of  that 
Sute  had  fixed  the  ton  at  2,000  pounds— had 
leave  to  reform  his  contract,  so  that  it  expressed 
gross  tons. 

9  Paige,  195;  8  Wheat.,  215. 

But  now,  in  New  York  and  most  of  the 
Northern  and  Western  States,  no  such  bill 
would  be  necessary.  The  application  to  re- 
form might  be  made  part  of  the  defense,  and 
the  whole  merits  would  be  disposed  of  in  one 
trial. 

These  causes  establish  that,  in  case  Your 
Honors  should  hold  the  legal  tender  provision 
of  the  Treasury  N6les  to  be  unwarranted  by 
the  Constitution,  debtors  would  not  be  at  the 
mercy  of  creditors.or  compelled  to  repay  in  coin 
more  than  the  equivalent  in  value  of  the  Treas- 
ury Note  dollars  they  received. 

Betum  to  specie  payment. 

It  would,  then,  naturally  follow  from  such  a 
decision  here,  that  we  should  have  a  gradual 
return  to  specie  standards  and  payments.   The 
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first  effect,  indeed,  of  such  a  decision  would 
be,  that  coin  dollars  would  become  our  stand- 
ard of  value,  as  now  in  California:  rating  our 
Treasury  Notes  truly,  according  to  their  real 
depreciation.  This,  though  a  mere  matter  of 
expression  and  account,  would  have,  it  seems 
to  me,  the  effect  of  introducing  juster  views  of 
real  value,  more  caution,  more  economy  and 
less  willingness  for  speculation  and  extrava- 
gance. 

Advantage  to  the  public  credit. 

And,  if  Your  Honors  please,  whatever 
dangers  there  may  be  to  the  public  debt  of  this 
^reat  country,  will  come,  not  from  the  unwill- 
mgness  of  the  people  to  pay;  not  from  their 
want  of  ability  to  pay;  but  will  come,  if  it  shall 
come  at  all,  from  Uie  recklessness  of  a  people 
carrying  out  their  schemes  upon  the  waves  of  an 
inflated  currency,  and  from  the  demoralization 
which  such  speculation  produces. 

If  Your  Honors  lived  in  that  great  city  in 
which  I  have  my  office :  if  Your  Honors  realized, 
as  I  realize,  how  this  flood  of  paper  money,  con- 
tinued since  the  war  without  restriction  or  re- 
demption— itself  an  uncertain  and  a  fluctuating 
unit — has  affected  with  those  qualities  all  cal- 
culations based  upon  it,  in  arithmetical  propor- 
tion to  their  magnitude;  how  the  facilities  for 
getting  wealth,  the  uncertainty  attending  it, 
and  the  fluctuation  in  prices,  to  which  the  war 
has  accustomed  men,  have  induced  the  fright- 
ful heights  to  which  extravagance  and  specula- 
tion have  mounted;  and,  above  all,  the  mania 
to  make  haste  to  be  rich,  which  prevails;  Your 
Honors  might  well  pray  for  some  check  on  the 
reckless  propensities  of  this  people. 

VemorcUization  from  legal  tender  notes. 

I  tell  Your  Honors  that  a  whole  community 
is  being  demoralized.  Men  will  do  what  they 
would  have  shrunk  from  years  ago.  When  the 
wicked  prosper,  other  men  make  haste  to  do 
likewise;  and  now,  not  from  the  cities  only,  but 
from  every  part,  men  seek  the  great  marts,  to 
try  their  mrtune  in  the  ventures  of  the  hour, 
hoping  to  ^ther  where  thev  have  not  toiled. 
Gambling  m  stocks  with  the  dangerous  com- 
binations it  invites  and  the  corruption  it  en- 
courages, has  become  general;  so  that  it  is 
deemed  venial  to  artificially  inflate  or  depress 
prices,  to  create  fictitious  values  by  forced 
scarceness,  or  undue  depression  by  combined 
attacks.  Nay,  public  journals  and  men  of  in- 
fluence, and  even  actions  at  law,  are  made  part 
of  the  machinery  to  these  ends. 

Checks  to  these  evUs.  % 

To  check  this  evil,  no  influence  can  be  more 
salutary,  no  restraint  more  gentle  or  more  use- 
ful, than  for  the  community  to  feel  that  it  must 
return  to  dealing,  to  receiving,  to  borrowing, 
and  to  paying  in  real  dollars;  dollars  that  are 
what  they  purport  to  be. 
Importance  of  enforcing  limUations  of  the  Con- 
stitution, 

Nor  is  this  all.  For  greater  even  than  this  pub- 
lic beneflt,  or  than  any  question  of  commercial 
prosperity,  well  befng  or  policy  involved  in  this 
matter,  Your  Honors  have  now  to  determine 
the  constitutional  limits  to  the  powers  of  Con- 
gress. Let  Your  Honors,  by  your  judgment 
here,  decide  that  Congress,  in  the  exercise  of 
ite  great  powers  to  lx)rrow  mone^,  regulate 
commerce,  maintain  armies  and  navies  and  the 
like,  can  adopt  any  measures  it  may  think  fit 
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in  order  to  carry  out  those  powers;  and,  as  it 
seems  to  me,  the  last  barrier  to  consolidated 
government  will  be  broken  down,  and  this  na- 
tion will  be  delivered  over,  bound,  to  an  ab- 
solute Congress:  and  instead  of  the  limited  and 
localized  system  of  government  established  by 
our  fathers,  we  shall  have  passed  irretrievably 
into  a  consolidated,  absolute,  centralized  gov- 
ernment. 

Let  Your  Honors  hold,  as  your  predecessor 
has  held,  that  Congress  has  no  choice  of  means 
but  means  plainly  adapted  to  the  end ;  means 
"within  the  scope  of  the  Constitution,"  not  pro- 
hibited, but  consistent  with  its  letter  and  spirit, 
as  to  all  which  you  are  to  be  the  Judges;  and 
that, therefore,  this  power  of  declaring  Treasury 
Notes  a  legal  tender  for  pre  existing  debts  is 
not  granted  to  Congress;  and  then  this  wave  of 
centralization  will  be  rolled  back;  and,  to  a 
sound  and  permanent,  because  moderate  and 
legitimate,  prosperity,  you  will  havel^ded  the 
rescue  of  that  system  of  localized  and  limited 
government,  in  which  alone  true  liberty  can  be 
Found. 

Mr,  A.  Akerman,  Atty-Oen.,  in  support  of 
constitutionality  of  the  Act. 

(a)  The  court  has  now  held,  with  substantial 
unanimity,  that  the  Statutes  of  1862  and  1868, 
which  make  United  States  notes  a  legal  tender  in 
payment  of  debts,  public  and  private,  apply  to 
debts  contracted  before,  as  well  as  to  debts 
contracted  after,  their  enactment.    The  ma- 

iority  of  the  court,  in  Hepburn  v.  Ormoold, 
las  held,  that  in  their  application  to  debts  con- 
tracted before  the  enactment,  they  were  uncon- 
stitutional and  void.  The  decision  is  put,  in 
the  first  place,  upon  the  ground  that  there  is  in 
the  Constitution  no  express  ^rant  of  legislative 
power  to  make  any  description  of  paper  cur- 
rency a  legal  tender  in  payment  of  debts,  and 
that  while,  as  a  means  of  carrying  into  execution 
powers  expressly  granted  by  the  Constitution, 
Congress  has  the  right,  in  passmg  a  statute,  to 
choose  any  means  appropriate  and  plainly 
adapted  to  the  end  proposed,  not  inconsistent 
with  the  spirit  of  the  Constitution,  nor  prohib- 
ited by  its  terms,  that  the  making  of  notes  or 
bills  of  credit  a  legal  tender  in  payment  of  pre- 
existing debts,  is  not  a  means  appropriate, 
plainly  adapted  or  really  calculated  to  carry  into 
effect  any  express  power  vested  in  Congress,  and 
is  inconsistent  with  the  spirit  of  the  Constitu- 
tion, because  it  conflicts  with  the  establishment 
of  justice;  first,  by  impairing  the  obligation  of 
contracts;  second,  by  taking  private  property 
for  public  use  without  compensation ;  and  thirdly 
by  depriving  persons  of  property  without  due 
process  of  law. 

Against  this  decision  we  ask  respectfullv  to 
submit  that  where  the  object  contemplated  by 
Congress  is  a  lawful  one,  and  its  manifest  inten- 
tion IS  to  select  means  adapted,  in  their  judg- 
ment, to  exercise  a  power  conferred  by  the 
Constitution,  the  means  which  it  selects  are 
constitutional,  whatever  may  be  the  opinion 
of  the  court  of  its  practical  wisdom,  because 
the  decision,  whether  practically  conducive  to 
the  end  proposed,  is  a  political  and  administra- 
tive question,  and  not  a  judicial  one;  the  prov- 
ince of  the  court  being  to  determine  if  the 
means  adopted,  if  not  prohibited  by  the  Con- 
stitution, are  really  adopted  with  the  object  and 
design  of  executing  a  constitutional  power,  and 
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not  to  ascertain  whether,  as  a  practical  measure, 
it  was,  in  the  opinion  of  the  judees,  likely  to 
prove,  or  has  in  fact  proved,  uaefuland  succeas- 
ful. 

Oeorge  v.  S^iool  Dut.  in  Mendon,  6  M^,  510. 

(6)  The  opinion  of  the  majority  of  the  court, 
that  making  Treasury  Notes  a  legal  tender  for 
pre  existing  debts  was  not  a  means  appropriate 
and  plainly  adapted  to  execute  the  express 
powers  of  Congress,  was  an  erroneous  opinion. 

(6)  The  decision  in  Hepburn  v.  OrinoM,  8 
Wall.,  608  (76  U.  8.,  XIX.,  518),  abandons  and 
substantially  invalidates  the  grounds  of  the  de- 
cision in  Brontonv.  Bodes,  7  Wall,  229  (74  JQ. 
S.,  XIX.,  141)  and  in  Butler  v.  Honoito,  7 
Wall.,  258  (74  U.  S.,  XIX.,  149). 

Those  cases  were  put  upon  the  ground  that 
the  parties  had  elected  between  two  currenciea, 
when,  in  fact,  such  an  election  was  impossible, 
there  being  but  one  currency  in  existence  at  the 
time  the  contracts  were  made,  and  it  being  held 
in  Hepburn  v.  OrmoM  (supra),  that  no  other 
currency  could  be  constitutionally  made  appli- 
cable to  satisfy  them.  The  intimation  in  Butler 
V.  Horvntz  {supra),  that  ''The  absence  of  any 
express  stipulation  as  to  description  in  contracts 
for  pavment  in  money  generally,  warrants  the 
opposite  inference  of  an  understanding  between 
parties  that  such  contracls  may  be  satisfied,  be- 
fore or  after  Judgment,  by  the  tender  of  any 
lawful  money,"  is  thus  plainly  controverted  by 
Hepburn  v.  Oriswold,  in  its  application  to  con- 
tracts made  before  the  LegaJ  Tender  Act  was 
passed, which  was  the  only  contract  under  con- 
sideration in  Butler  v.  Harwitz, 

(d)  One  view  of  the  Legal  Tender  Act, which 
it  may  be  well  to  press  upon  the  attention  of 
the  court,  is  this: 

Congress,  having  the  undoubted  power  to 
declare  and  carry  on  war;  to  provide  for  rais- 
ing, equipping  and  supporting  armies  and 
navies;  to  borrow  money  to  provide  for  the 
payment  of  the  debts  of  the  United  States;  and 
as  has  been  recently  decided  by  this  court,  in 
furtherance  of  these  objects,  to  issue  bills  of 
credit  in  time  of  war,  being  called  upon  to  fur- 
nish means  for  a  national  expenditure  unex- 
ampled and  enormous,  with  a  power  of  taxation 
unlimited  in  its  extent,  was  oblieed  to  subject 
to  its  use,  in  some  form,  sums  oi  money  matly 
exceeding  the  gold  and  silver  coin  of  the  united 
States.  Is  it  to  be  held  that  it  was  not  within 
their  constitutional  power  to  declare  that  the  na- 
tional bills  of  credit  were  of  the  same  value  with 
the  money  that  those  bills  pledged  the  faith  of 
the  (3k)vernroent  to  pay?  And  is  it  competent 
for  any  court  to  determine  and  declare  that  they 
were  of  another  and  less  value?  The  right  to 
interest  on  money  in  the  collection  of  a  debt, 
is  a  subject  of  governmental  regulation.  It  was 
in  the  power  of  the  (Government  to  seize  the 
property  of  a  citizen, and  to  allow  his  officers  to 
give  him  for  it  a  certificate  of  indebtedness.  If 
the  (3k)vernment  needed  gold,  and  it  was  in  the 
possession  of  A,  it  could  take  it  from  him,  as 
they  could  take  his  personal  service,  against  his 
will,  or  could  batter  down  his  house,  ut  it  stood 
in  the  way  of  militarv  operations.  If  A  had 
said  *'  I  owe  this  gold  to  B,  and  am  on  my  way 
to  pay  him  mv  debt,"  the  officers  of  the  Gov- 
ernment could  accompany  him  to  his  creditor, 
and  when  the  payment  was  made,  seize  it  from 
him.    What  difference  does  it  make  whether 
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that  was  the  form  in  which  it  was  done,  or 
whether  it  was  taken  from  A,  and  there  was 
furnished  him  a  certificate  that  the  money  be- 
longing to  B,  and  intended  for  him,  was  taken 
by  the  Gk>yernment,  which  would  be  responsi- 
ble to  B  for  its  repayment?  Can  any  citizen 
rightfully  say  or  ask  this  court  to  decide  that 
the  promise  of  the  Government  does  not  import 
and  possess  the  full  value  of  that  which  it 
promises,  in  any  case  in  which  he  is  invoking 
the  aid  of  the  Government  to  enforce  his  rights? 
(«>  In  the  Declaration  of  Independence  it  was 
solemnly  announced  *'That  these  united  Col 
onies  are,  and  of  right  ought  to  be,  free  and 
independent  States.  *  *  *  That  as  free  and 
independent  States,  they  have  full  power  to 
levy  war,  conclude  peace,  contract  alliances, 
establish  commerce,  and  to  do  all  other  acts  and 
things  which  independent  States  may  of  right 

Chief  Justice  Marshall  said  you  should  never 
forget  that,  in  interpreting  the  Constitution  of 
the  United  States,  it  is  a  Constitution  which 
you  are  called  upon  to  construe;  and  the  power 
to  determine  what  shall  be  a  legal  tender  being 
a  function  of  government  which  cannot,  there- 
fore, be  reserved  to  the  people,  which  is  denied 
to  the  States,  and  nowhere  expressly  prohibited 
to  the  National  Government,  if  it  be  true  that 
in  times  of  public  necessity  the  quality  of  le^al 
tender  has  been  imparted  to  notes  issued  oy 
governments  in  every  civilized  nation,  is  it  to  be 
held  that  the  power  to  impart  to  bills  of  credit 
the  quality  of  a  legal  tender  for  debts,  can  be  de- 
nied to  the  Government  of  the  United  States  by 
a  Judicial  decision.  - 

(The  Attorney-  General  also  filed  in  this  case 
the  argument  of  Attar7i£i/0ener€U'EyhTtBm  the 
case  oi  Hepburn  v.  Oriewold  (»wpro);  reference 
is  here  made  to  that  case,  where  that  argument 
is  reported  in  full.) 

Mr,  Justice  Strong  delivered  the  opinion  of 
the  court : 

The  controlling  questions  in  these  cases  are 
the  following :  Are  the  Acts  of  Congress,  known 
as  the  Legal  Tender  Acts,  constitutional  when 
applied  to  contracts  made  before  their  passage? 
And,  secondly,  are  they  valid  as  apphcable  to 
debts  contracted  since  their  enactment?  These 
questions  have  been  elaborately  argyed,  and 
tJiejr  have  received  from  the  court  that  consid- 
eration which  their  great  importance  demands. 
It  would  be  difficult  to  overestimate  the  conse- 
quences which  must  follow  our  decision.  They 
will  affect  the  entire  business  of  the  country, 
asd  take  hold  of  the  possible  continued  exist- 
ence of  the  government.  If  it  be  held  by  this 
court  that  Congress  has  no  constitutional  power, 
under  any  circumstances,  or  in  any  emergency, 
to  make  Treasui^  Notes  a  legal  tender  for  the 
payment  of  all  debts  (a  power  confessedly  pos- 
sesised  by  every  independent  sovereignty  other 
than  the  United  State8),the  Government  is  with- 
out those  means  of  self  preservation  which,  all 
must  admit,  may,  in  certain  contingencies,  be- 
come indispensable,  even  if  they  were  not  when 
the  Acts  of  Confess  now  called  in  question  were 
enactcid.  It  is  also  clear  that  if  we  hold  the  Acts 
invalid  as  applicable  to  debts  incurred,  or  trans- 
actions which  have  taken  place  since  their  en- 
actment, our  decision  must  cause,  throughout 
the  country,  great  business  derangement,  wide- 
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spread  distress,  and  the  rankest  injustice.  The 
debts  which  have  been  contracted  since  Feb- 
ruary 25,  1862.  constitute,  doubtless,  by  far  the 
greatest  portion  of  the  existing  indebtedness  of 
the  country.  They  have  been  contracted  in 
view  of  the  Acts  of  Congress  declaring  Treasury 
Notes  a  legal  tender,  and  in  reliance  upon  that 
declaration.  Men  have  bought  and  sold,  bor- 
rowed and  lent,  and  assumed  every  variety  of 
obligations  contemplating  that  payment  might 
be  made  with  such  notes.  Indeed,  legal  tender 
Treasury  Notes  have  become  the  universal  meas- 
ure  of  values.  If  now,  by  our  decision,  it  be 
established  that  these  debts  and  obligations  can 
be  discharged  only  by  gold  coin ;  if,  contrary 
to  the  expectation  of  all  parties  to  these  con- 
tracts, legal  tender  notes  are  rendered  unavail- 
able, the  government  has  become  an  instrument 
of  the  grossest  injustice;  all  debtors  are  loaded 
with  an  obligation  it  was  never  contemplated 
they  should  assume ;  a  large  percentage  is  added 
to  everv  debt,  and  such  must  become  the  de- 
mand tor  gold  to  satisfy  contracts,  that  ruinous 
sacrifices,  general  distress,  and  bankruptcy  may 
be  expect^.  These  consequences  are  too  ob- 
vious to  admit  of  question.  And  there  is  no 
well  founded  distinction  to  be  made  between 
the  constitutional  validity  of  an  Act  of  Congress 
declaring  Treasury  Notes  a  legal  tender  for  the 
payment  of  debts  contracted  after  its  passage, 
and  that  of  an  Act  making  them  a  legal  tender 
for  the  discharge  of  all  debts,  as  well  those  in- 
curred before  as  those  made  after  its  enactment. 
There  may  be  a  difference  in  the  effects  pro- 
duced by  the  Acts,  and  in  the  hardship  of  their 
operation,  but  in  both  cases  the  fundamental 
question,  that  which  tests  the  validity  of  the 
legislation,  is,  can  Congress  constitutionally 
give  to  Treasury  Notes  the  character  and  quali- 
ties of  money?  Can  such  notes  be  constituted 
a  legitimate  circulating  medium,  having  a  de- 
fined legal  value?  If  they  can,  then  such  notes 
must  be  available  to  fulfill  all  contracts  (not 
expressly  excepted)  solvable  in  money,  without 
reference  to  the  time  when  the  contracts  were 
made.  Hence  it  is  not  strange  that  those  who 
hold  the  Lefi;al  Tender  Acts  unconstitutional 
when  applied  to  contracts  made  before  February 
1862,  find  themselves  compelled  also  to  hold 
that  the  Acts  are  invalid  as  to  debts  created  after 
that  time,  and  to  hold  that  both  classes  of  debts 
alike  can  be  discharged  only  by  gold  and  silver 
coin. 

The  consequences  of  which  we  have  spoken, 
serious  as  they  are,  must  be  accepted,  if  there 
is  a  clear  incompatibility  between  the  Constitu- 
tion and  the  Legal  Tender  Acts.  But  we  are  un- 
willing to  precipitate  them  upon  the  country 
unless  such  an  incompatibility  plainly  appears. 
A  decent  respect  for  a  co-ordinate  branch  of  the 
government  demands  that  the  judiciary  should 
presume,  until  the  contrary  is  clearly  shown, 
that  there  has  b<3en  no  transgression  of  power 
by  Congress — all  the  members  of  which  act  un- 
der the  obligation  of  an  oath  of  fidelity  to  the 
Constitution.  Such  has  alwM[s  been  the  rule. 
In  CkmmonweaUh  v.  Smith,  4 Binn.,123,the  lan- 
guage of  the  court  was,  "It  must  be  remem- 
bered that,  for  weighty  reasons,  it  has  been  as- 
sumed as  a  principle,  in  construing  constitu- 
tions, by  the  Supreme  Court  of  the  United 
States,  by  this  court,  and  by  every  other  court 
of  reputation  in  the  United  States,  that  an  Act 
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of  the  Legislature  is  not  to  be  declared  void  un- 
less the  violation  of  the  Constitution  is  so  man- 
ifest as  to  leave  no  room  for  reasonable  doubt;" 
and,  in  Fletcher  v.  Peck,  6  Cranch,  87,  Chief 
Justice  Marshall  said:  "It  is  not  on  slight  im- 
plication and  vague  conjecture  that  the  Legis- 
lature is  to  be  pronounced  to  have  transcended 
its  powers  and  its  acts  to  be  considered  void. 
The  opposition  between  the  Constitution  and 
the  law  should  be  such  that  the  judge  feels  a 
clear  and  strong  conviction  of  their  incompati- 
bility with  each  other."  It  is  incumbent,  there- 
fore, upon  those  who  affirm  the  unconstitution- 
ality of  an  Act  of  Congress  to  show  clearly  that 
it  is  in  violation  of  the  provisions  of  the  Consti- 
tution. It  is  not  sufficient  for  them  that  they 
succeed  in  raising  a  doubt. 

Nor  can  it  be  questioned  that,  when  investi- 
gating the  nature  and  extent  of  the  powers  con- 
ferred by  the  Constitution  upon  Congress,  it  is 
indispensable  to  keep  in  view  the  objects  for 
which  those  powers  were  granted.  This  is  a 
universal  rule  of  construction  applied  alike  to 
statutes,  wills,  contracts  and  constitutions.  If 
the  general  purpose  of  the  instrument  is  ascer- 
tained, the  language  of  its  provisions  must  be 
construed  with  reference  to  that  purpose  and  so 
as  to  subserve  it.  In  no  other  way  can  the  in- 
tent of  the  framers  of  the  instrument  be  dis- 
covered. And  there  are  more  urgent  reasons 
for  looking  to  the  ultimate  purpose  in  examin- 
ing the  powers  conferred  by  a  constitution  than 
there  are  in  construing  a  statute,  a  will,  or  a 
contract.  We  do  not  expect  to  find  in  a  consti- 
tution minute  details.  It  is  necessarily  brief 
and  comprehensive.  It  prescribes  outlines, 
leaving  the  filling  up  to  be  deduced  from  the 
outlines.  In  Martin y.  Hunter,  1  Wheat.,  826, 
it  was  said:  ''The  Constitution  unavoidably 
deals  in  general  language.  It  did  not  suit  the 
purpose  of  the  people  in  framing  this  great 
charter  of  our  liberties  to  provide  for  minute 
specifications  of  its  powers,  or  to  declare  the 
means  by  which  those  powers  should  be  carried 
into  execution."  And  with  singular  clearness 
was  it  said  by  Chief  Justiee'MHxmaXl,  iaMcCul- 
loch  V.  Maryland,  4  Wheat.,  405,  "A  Constitu- 
tion, to  contain  an  accurate  detail  of  all  the  sub- 
divisions of  which  its  great  powers  will  admit, 
and  of  all  the  means  by  which  it  may  be  carried 
into  execution,  would  partake  of  the  prolixity 
of  a  political  code,  and  would  scarcely  be  em- 
braced by  the  human  mind.  It  would  probably 
never  be  understood  by  the  public.  Its  nat- 
ure, therefore,  requires  d^at  only  its  great  out- 
lines should  be  marked,  its  important  objects 
designated,  and  the  minor  ingredients  which 
compose  those  objects  be  deduced  from  the  nat- 
ure of  the  objects  themselves."  If  these  are 
correct  principles,  if  they  are  proper  views  of 
the  manner  in  which  the  Constitution  is  to  be 
understood,  the  powers  conferred  upon  Con- 
gress must  be  regarded  as  related  to  each  other, 
and  all  means  for  a  common  end.  Each  is  but 
part  of  a  system,  a  constituent  of  one  whole. 
1^0  single  power  is  the  ultimate  end  for  which 
the  Constitution  was  adopted.  It  may,  in  a 
very  proper  sense,  be  treated  as  a  means  for  the 
accomplishment  of  a  subordinate  object,  but 
that  object  is  itself  a  means  designed  for  an  ul- 
terior purpose.  Thus  the  power  to  levy  and 
collect  taxes,  to  coin  money  and  regulate  its 
value,  to  raise  and  support  armies,  or  to  provide 
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for  and  maintain  a  navy,  are  instruments  for 
the  paramount  object,  which  was  to  establish  a 
government,  sovereign  within  its  sphere,  with 
capability  of  self-preservation,  thereby  forming 
a  union  more  perfect  than  that  which  existed 
under  the  old  Confederacy. 

The  same  may  be  asserted  also  of  all  the  non- 
enumerated  powers  included  in  the  authority 
expressly  given  "  to  make  all  laws  which  shall 
be  necessary  and  proper  for  carrying  into  exe- 
cution the  specified  powers  vested  in  Congress, 
and  all  other  powers  vested  by  the  Constitu- 
tion in  the  Gk)vernment  of  the  United  States,  or 
in  any  department  or  officer  thereof."  It  is 
impossible  to  know  what  those  non-enumerated 
powers  are,  and  what  is  their  nature  and  ex- 
tent, without  considering  the  purposes  they 
were  intended  to  subserve.  Those  purposes,  it 
must  be  noted,  reach  beyond  the  mere  execu- 
tion of  all  powers  definitely  Intrusted  to  Con- 
gress  and  mentioned  in  detail.  They  embrace 
the  execution  of  all  other  powers  vested  by 
the  Constitution  in  the  Qovemment  of  the 
United  States,  or  in  any  department  or  officer 
thereof.  It  certainly  was  intended  to  confer 
upon  the  government  the  power  of  self  preser- 
vation. Said  Chief  Justice  Marshall,  in  Cohena 
V.  Virginia,  6  Wheat.,  414:  **  America  has 
chosen  to  be,  in  many  respects  and  to  many 
purposes,  a  nation,  and  for  all  these  purposes 
her  government  is  complete;  for  all  these  ob- 
jects it  is  supreme.  It  can  then,  in  effecting 
these  objects,  legitimately  control  all  individ- 
uals or  governments  within  the  American  ter- 
ritory." He  added,  in  the  same  case:  "A 
constitution  is  framed  for  ages  to  come,  and  is 
designed  to  approach  immortality  as  near  as 
mortality  can  approach  it.  Its  course  cannot 
always  be  tranquil.  It  is  exposed  to  storms 
and  tempests,  and  its  framers  must  be  unwise 
statesmen  indeed,  if  they  have  not  provided  it, 
as  far  as  its  nature  will  permit,  with  the  means 
of  self-preservation  from  the  perils  it  is  sure  to 
encounter."  That  would  appear,  then,  to  be  a 
mosf  unreasonable  construction  of  the  Consti- 
tution which  denies  to  the  government  created 
by  it  the  right  to  employ  freely  every  means, 
not  prohibited,  necessary  for  its  preservation, 
and  for  the  fulfillment  of  its  acknowledged 
duties.  Such  a  right,  we  hold,  was  given  by 
the  last  clause  of  the  8th  section  of  its  first 
article.  *The  means  or  instrumentalities  refer- 
red to  in  that  clause,  and  authorized,  are  not 
enumerated  or  defined.  In  the  nature  of  things 
enumeration  and  specification  were  impossible. 
But  they  were  left  to  the  discretion  of  Congress, 
subject  only  to  the  restrictions  that  they  te  not 
prohibited,  and  be  necessary  and  proper  for  car- 
rying into  execution  the  enumerated  powers 
^iven  to  Congress,  and  all  other  powers  vested 
in  the  Government  of  the  United  States,  or  in 
any  department  or  officer  thereof. 

And  here  it  is  to  be  observed  it  is  not  indis- 
pensable to  the  existence  of  any  power  claimed 
lor  the  Federal  Government  that  it  can  be  found 
specified  in  the  words  of  the  Constitution,  or 
clearly  and  directly  traceable  to  some  one  of  the 
specined  powers.  Its  existence  may  be  deduced 
fairly  from  more  than  one  of  the  substantive 
powers  expressly  defined,  or  from  them  all  com- 
bined. It  is  allowable  to  group  together  any 
number  of  them  and  infer  from  them  all  that 
the  power  claimed  has  been  conferred.    Such  a 
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treatment  of  the  Constitution  is  recognized  by 
its  own  provisions.  This  is  well  illustrated  in 
its  language  respecting  the  writ  of  habeas  corpus. 
The  power  to  suspena  the  privilege  of  that  writ 
ia  not  expressly  given,  nor  can  it  be  deduced 
from  any  one  of  the  particularized  grants  of 
power.  Yet  it  is  provided  that  the  privileges  of 
the  writ  shall  not  be  suspended  except  In  certain 
defined  contingencies.  This  is  no  express  grant 
of  power.  It  IS  a  restriction.  But  it  shows  ir- 
resistibly that  somewhere  in  the  Constitution 
power  to  suspend  the  privilege  of  the  writ  was 
{^ranted,  either  by  some  one  or  more  of  the  spec- 
ifications of  power,  or  by  them  all  combined. 
And.  that  important  powers  were  understood 
by  the  people  who  adopted  the  Constitution  to 
have  been  created  by  it.  powers  not  enumerated, 
and  not  included  incidentally  in  any  one  of  those 
enumerated,  is  shown  by  the  amendments.  The 
first  ten  of  these  were  suggested  in  the  conven- 
tions of  the  States,  and  proposed  at  the  first  ses- 
sion of  the  first  Congress,  before  any  complaint 
was  made  of  a  disposition  to  assume  doubtful 
powers.  The  preamble  to  the  resolution  sub 
mitting  them  for  adoption  recited  that  the ' 'con- 
ventions of  a  number  of  the  States  had,  at  the 
time  of  their  adopting  the  Constitution,  expressed 
a  desire,  in  order  to  prevent  misconstruction  or 
abuse  of  its  powers,  that  further  declaratory  and 
restrictive  clauses  should  be  added."  This  was 
the  origin  of  the  Amendments,  and  they  are  sig- 
nificant. They  tend  plainlv  to  show  that,  in  the 
judgment  of  those  wno  adopted  the  Constitu- 
tion, there  were  powers  created  by  it,  neither 
expresslv  specified  nor  deducible  from  any  one 
specifiea  power,  or  ancillary  to  it  alone,  but 
whidh  grew  out  of  the  aggregate  of  powers  con* 
ferred  upon  the  government,  or  out  of  the  sov- 
ereignty instituted.  Most  of  these  Amendments 
are  denials  of  power  which  had  not  been  ex- 
pressly granted,  and  which  cannot  be  said  to 
have  been  necessary  and  proper  for  carrying  into 
execution  any  other  powers.  Such, for  example, 
ia  the  prohibition  of  any  laws  respecting  the  es- 
tablishment of  religion,  prohibiting  the  free  ex- 
ercise thereof,  or  abridging  the  freedom  of 
speech  or  of  the  press. 

And  it  is  of  importance  to  observe  that  Con- 
gress has  often  exercised,  without  question.pow- 
ers  that  are  not  expressly  given  nor  ancillary  to 
an^  single  enumerated  power.  Powers  thus  ex- 
ercised are  what  are  called  by  Judge  Btorv,  in 
his  Commentaries  on  the  Constitution,  resulting 
powers,  arising  from  the  aggregate  powers  of 
the  government.  He  instances  the  right  to  sue 
and  make  contracts.  Many  others  might  be 
given.  The  oath  required  by  law  from  officers 
of  the  government  is  one.  So  is  building  a  cap- 
itol  or  a  presidential  mansion,  and  so  also  is  the 
Penal  Code.  This  last  is  worthy  of  brief  notice. 
Congress  is  expressly  authorized  '  'to  provide  for 
the  punishment  of  counterfeiting  the  securities 
and  current  coin  of  ti.e  United  States,  and  to 
define  and  punish  piracies  and  felonies  commit- 
ted on  the  high  seas  and  offenses  against  the 
laws  of  nations."  It  is  also  empowered  to  de- 
clare the  pimiahment  of  treason,  and  provision 
is  naade  for  impeachments.  This  is  the  extent 
of  power  to  punish  crime  expressly  conferred. 
It  might  be  argued  that  the  expression  of  these 
limited  powers  implies  an  exclusion  of  all  other 
subjects  of  criminal  Icfirislation.  Such  is  the  ar- 
gument in  the  present  cases.    It  is  said  because 
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Confess  is  authorized  to  coin  money  and  regu- 
late Its  value,  it  cannot  declare  anything  other 
than  gold  and  silver  to  be  money  or  make  it  a  le> 
gal  tender.  Yet  Congress,  by  the  Act  of  April 
30,  1790,  entitled  "An  Act  More  Effectually  to 
Provide  for  the  Punishment  of  Certain  Crimes 
against  the  United  States,"  and  the  supplement- 
ary Act  of  March  8d,  1825,  defined  and  pro- 
vided for  the  punishment  of  a  large  class  of 
crimes  other  than  those  mentioned  in  the  Con- 
stitution, and  some  of  the  punishments  prescribed 
are  manifestly  not  in  aid  of  any  single  substan- 
tive power.  No  one  doubts  that  this  was  right- 
fully done,  and  the  power  thus  exercised  nas 
been  affirmed  by  this  court  in  U.  8.  v.  Marigold, 
9  How.,  660.  This  case  shows  that  a  power 
may  exist  as  an  aid  to  the  execution  of  an  ex- 
press power,  or  an  aggregate  of  such  powers, 
though  there  is  another  express  power  ^ven  re- 
lating in  part  to  the  same  subject  but  less  exten- 
sive. Another  illustration  of  this  may  be  found 
in  connection  with  the  provisions  respecting  a 
census.  The  Constitution  orders  an  enumera- 
tion of  free  persons  in  the  different  States  every 
ten  years.  The  direction  extends  no  further. 
Yet  Congress  has  repeatedly  directed  an  enu- 
meration not  only  of  free  persons  in  the  States 
but  of  free  persons  in  the  Territories,  and  not 
only  an  enumeration  of  persons,  but  the  collec- 
tion of  statistics  respecting  age,  sex  and  pro- 
duction. Who  questions  the  power  to  do  this? 
Indeed  the  whole  histoir  of  the  government 
and  of  congressional  legislation  has  exhibited 
the  use  of  a  very  wide  discretion,  even  in  times 
of  peace  and  in  the  absence  of  any  trying  emer- 
gency, in  the  selection  of  the  necessary  and 
proper  means  to  carry  into  effect  the  great  ob- 
jects for  which  the  government  was  framed, 
and  this  discretion  has  generally  been  unques- 
tioned, or,  if  questioned,  sanctioned  by  this 
court.  This  is  true  not  only  when  an  attempt 
has  been  made  to  execute  a  single  power  sp«- 
cifically  given,  but  equally  true  when  the  means 
adopted  have  been  appropriate  to  the  execution, 
not  of  a  single  authority,  but  of  all  the  powers 
created  by  the  Constitution.  Under  the  power 
to  establish  postofflces  and  postrroads  Congress 
has  provided  for  carrying  the  mails,  punishing 
theft  of  letters  and  mail  robberies,  and  even  for 
transporting  the  mails  to  foreign  countries. 
Under  the  power  to  regulate  commerce,  provis- 
ion has  been  made  by  law  for  the  improvement 
of  harbors,  the  establishment  of  observatories, 
the  erection  of  lighthouses,  breakwaters  and 
buoys,  the  registry,  enrollment,and  construction 
of  ships,  ancf  a  code  has  been  enacted  for  the 
government  of  seamen.  Under  the  same  power 
and  other  powers  over  the  revenue  and  the  cur- 
rency of  the  country,  for  the  convenience  of 
the  treasury  and  internal  commerce,  a  corpora- 
tion known  as  the  United  States  Bank  was  ear- 
ly created.  To  its  capital  the  government  sub- 
scribed one  fifth  of  the  stock.  But  the  corpo- 
ration was  a  private  one,  doing  business  for  its 
own  profit.  Its  incorporation  was  a  constitu- 
tional exercise  of  congressional  power  for  no 
other  reason  than  that  it  was  deemed  to  be  a 
convenient  instrument  or  means  for  accomplish- 
ing one  or  more  of  the  ends  for  which  the  gov- 
ernment was  established,  or,  in  the  language  of 
the  1st  article,  alreadjr  quoted,  '*  necessary  and 
proper  "  for  carrying  into  execution  some  or  all 
the  powers  vested  in  the  Government.   Clearly 
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this  necessity,  if  any  existed,  was  not  a  direct 
and  obvious  one.  Yet  this  court,  in  McGuUoeh 
V.  Maryland,  4  Wheat. ,  416,  unanimously  ruled 
that  in  authorizing  the  bank.  Congress  had  not 
transcended  its  powers.  So  debts  due  to  the 
United  States  have  been  declared  by  Acts  of 
Congress  entitled  to  priority  of  payment  over 
debts  due  to  other  creditors,  and  this  court  has 
held  such  Acts  warranted  by  the  Constitution. 
Fisher  v.  Blight,  2  Cranch,  358. 

This  is  enough  to  show  how,  from  the  ear- 
liest period  oi  our  existence  as  a  nation,  the 
powers  conferred  by  the  Constitution  have  been 
construed  by  Congress  and  by  this  court  when- 
ever such  action  by  Congress  has  been  called  in 
Siestion.  Happily,  the  true  meaning  of  the 
ause  authorizing  the  enactment  of  all  laws 
necessary  and  proper  for  carrying  into  execu- 
tion the  express  powers  conferred  upon  Con- 
gress, and  all  other  powers  vested  in  the  Gov- 
ernment of  the  United  States,  or  in  any  of  its 
departments  or  officers,  has  long  since  been  set- 
tled. In  Fisher  v.  BUght,  a^ve  cited,  this 
court,  speaking  by  Chief  Justice  Marshall,  said 
that  in  construing  it '  it  would  be  incorrect  and 
would  produce  endless  difficulties  if  the  opinion 
should  be  maintained  that  no  law  was  author- 
ized which  was  not  indispensably  necessarv  to 
give  effect  to  a  specified  power.  Where  vanous 
systems  mi^ht  be  adopted  for  that  purpose  it 
might  be  said  with  respect  to  each  that  it  was 
not  necessary  because  the  end  might  be  obtained 
by  other  means."  *'  Congress"  said  this  court 
"  must  possess  the  choice  of  means,  and  must 
be  empowered  to  use  any  means  which  are  in 
fact  conducive  to  the  exercise  of  a  power 
panted  by  the  Constitution.  The  government 
IS  to  pav  the  debt  of  the  Union,  and  must  be  au- 
thorized to  use  the  means  which  appear  to  it- 
self most  eligible  to  effect  that  object.  It  has, 
consequently,  a  right  to  make  remittances  by 
bills  or  otherwise,  and  to  take  those  precautions 
which  will  render  the  transaction  safe."  It  was 
in  this  case,  as  we  have  alreadv  remarked,  that 
a  law  giving  priority  to  debts  due  to  the  United 
States  was  ruled  to  be  constitutional  for  the  rea- 
son that  it  appeared  to  Congress  to  be  an  eligi- 
ble means  to  enable  the  government  to  pay  the 
debts  of  the  Union. 

It  was.  however,  in  McGuUoeh  v.  Maryland 
that  the  fullest  consideration  was  given  to  this 
clause  of  the  Constitution  granting  auxiliary 
powers,  and  a  construction  adopted  that  has 
ever  since  been  accepted  as  determining  its  true 
meaning.  We  shall  not  now  go  over  the  ground 
there  trodden.  It  is  familiar  to  the  legal  pro- 
fession and,  indeed,  to  the  whole  country. 
Suffice  it  to  say,  in  that  case  it  was  finally  set- 
tled that  in  the  gift  by  the  Constitution  to  Con- 
gress of  authority  to  enact  laws  "necessary  and 
proper"  for  the  execution  of  all  the  powers 
created  by  it,  the  necessity  spoken  of  is  not  to 
be  understood  as  an  absolute  one.  On  the  con- 
trary, this  court  then  held  that  the  sound  con- 
struction of  the  Constitution  must  allow  to  the 
National  Legislature  that  discretion  with  respect 
to  the  means  by  which  the  powers  it  confers  are 
to  be  carried  into  execution,  which  will  enable 
that  body  to  perform  the  high  duties  assigned 
to  it  in  the  manner  most  beneficial  to  the  peo- 
ple. Said  Chief  Justice  Marshall,  in  delivering 
the  opinion  of  the  court:  "  Let  the  end  be  le- 
gitimate; let  it  be  within  the  scope  of  the  Con- 
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stitution,  and  all  means  which  are  appropriate, 
which  are  plainly  adapted  to  that  end,  which 
are  not  prohibited,  but  consist  with  the  letter 
and  spint  of  the  Constitution,  are  constitution- 
al." The  case  also  marks  out  with  admirable 
precision  the  province  of  this  court.  It  declares 
that  *' when  the  law  (enacted  by  Congress)  is  not 
prohibited  and  ia,  really  calculated  to  effect  any 
of  the  objects  intrusted  to  the  government,  to 
undertake  here  to  inquire  into  the  degree  of  its 
necessity  would  be  to  pass  the  line  whch  cir- 
cumscribes the  Judicial  Department  and  to  tread 
on  legislative  ground.  This  court  (it  was  said) 
disclaims  all  pretensions  to  such  a  power."  It 
is  hardly  necessary  to  say  that  these  principles 
are  received  with  universal  assent.  Even  in 
Hepburn  v.  Griswold,  8  Wall.,  608  (^75  U.  S.. 
XIX.  ,513]  both  the  majority  and  mmority  of 
the  court  concurred  in  accepting  the  doctrines 
of  McGuUoeh  v.  Maryland ss  sound  expositions 
of  the  Constitution,  though  disagreeing  in  their 
application. 

W  ith  these  rules  of  constitutional  construc- 
tion before  u<3,  settled  at  an  early  period  in  the 
history  of  the  government,  ihitherto  universally 
accepted,  and  not  even  now  doubted,  we  have 
a  safe  guide  to  a  right  decision  of  the  ques- 
tions l^fore  us.  BeK>re  we  can  hold  the  Legal 
Tender  Acts  unconstitutional,  we  must  be  oon* 
vinced  they  were  not  appropriate  means,  or 
means  conducive  to  the  execution  of  any  or  all 
of  the  powers  of  Congress,  or  of  the  govern- 
ment, not  appropriate  in  any  degree  (for  we  are 
not  judges  of  the  degree  of  appropriateness),  or 
we  must  hold  that  thev  were  prohibited.  This 
brings  us  to  the  inquiry  whether  they  were, 
when  enacted,  appropriate  instrumentalities  for 
carrying  into  effect,  or  executing  any  of  the 
known  powers  of  Congress,  or  of  any  depart- 
ment of  the  government.  Plainly  to  this  in- 
quiry, a  consideration  of  the  time  when  thev 
were  enacted,  and  of  the  circumstances  in  whioi 
the  government  then  stood,  is  important.  It  is 
not  to  be  denied  that  acts  may  be  adapted  to  the 
exercise  of  lawful  power,  and  appropriate  to  it, 
in  seasons  of  exigency,  which  woulci  be  inap- 
propriate at  other  times. 

We  do  not  propose  to  dilate  at  length  upon 
the  circumstances  in  which  the  country  was 
placed  when  Congress  attempted  to  make  Treitf- 
ury  Notes  a  legal  tender.  They  are  of  too  re- 
cent occurrence  to  justifjr  enlarged  description. 
Suffice  it  to  say  that  a  civil  war  was  then  nhging 
which  seriously  threatened  the  overthrow  c3 
the  government  and  the  destruction  of  the  Con- 
stitution itself.  It  demanded  the  equipment  and 
support  of  large  armies  and  navies,  and  the  em- 
ployment of  monev  to  an  extent  beyond  the 
capacity  of  all  orainary  sources  of  supply. 
Meanwhile  the  public  Treasury  was  nearly 
empty,  and  the  credit  of  the  government,  if  not 
stretehed  to  its  utmost  tension,  had  become 
nearly  exhausted.  Moneyed  institutions  had 
advanced  largely  of  their  means,  and  more 
could  not  be  expected  of  them.  They  had  been 
compelled  to  suspend  specie  payments.  Taxa- 
tion was  inadequate  to  pay  even  the  interest  on 
the  debt  already  incurred,  audit  was  impossible 
to  await  the  income  of  additional  taxes.  The 
necessity  was  immediate  and  pressing.  The 
army  was  unpaid.  There  was  then  due  to  the 
soldiers  in  the  field  nearly  a  score  of  millions  of 
dollars.    The  requisitions  from  the  War  and 
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Nairj  DepartmeDts  for  supplies  exceeded  fifty 
millions,  and  I  lie  current  expenditure  was  over 
one  million  per  day.  The  entire  amount  of 
coin  in  the  country,  including  that  in  private 
hands,  as  well  as  that  in  banking  institutions, 
was  insufficient  to  supply  the  ne^  of  the  gov- 
ernment for  three  months,  had  it  all  been 
poured  into  the  Treasury.  Foreign  credit  we  had 
none.  We  sav  nothing  of  the  overhanging  pa- 
ralysis of  trade,  and  of  business  generallv,  which 
threatened  loss  of  confidence  in  the  ability  of 
the  government  to  maintain  its  continued  exist- 
ence, and  therewith  the  complete  destruction 
of  all  remaining  national  credit. 

It  was  at  such  a  time  and  in  such  circum- 
stances that  Congress  was  called  upon  to  devise 
means  for  maintaining  the  army  and  navy,  for 
securing  the  large  supplies  of  money  needed 
and,  indeed,  for  the  preservation  of  the  gov- 
ernment created  by  the  Constitution.  It  was 
at  such  a  time  and  in  such  an  emergency  that 
the  Legal  Tender  Acts  were  passed.  Now,  if  it 
were  certain  that  nothing  else  would  have  sup 
plied  the  absolute  necessities  of  the  Treasury. 
that  nothing  else  would  have  enabled  the  gov- 
ernment to  maintain  its  armies  and  navy,  that 
nothing  else  would  have  saved  the  government 
and  the  Constitution  from  destruction,  while 
the  Leeal  Tender  Acts  would,  could  any  one 
be  bold  enough  to  assert  that  Congress  trans- 
gressed its  powers?  Or  if  these  enactments  did 
work  these  results,  can  it  be  maintained  now 
thsi  they  were  not  for  a  legitimate  end,  or  "ap- 
propriate and  adwted  to  that  end,"  in  the  lan- 
fuage  of  OMrf  Jtutice  Marshall?  That  thev 
id  work  such  results  is  not  to  be  doubtea. 
Something  revived  the  drooping  faith  of  the 
people;  something  brought  immediately  to  the 
government's  aid  the  resources  of  the  nation, 
and  something  enabled  the  successful  prosecu- 
tion of  the  war,  and  the  preservation  of  the 
national  life.  What  was  it,  if  not  the  legal 
tender  enactments? 

But  if  it  be  conceded  that  some  other  means 
might  have  been  chosen  for  the  accomplish- 
ment of  these  legitimate  and  necessary  enas,the 
concession  does  not  weaken  the  argument.  It 
is  urged  now,  after  the  lapse  of  nine  years,  and 
when  the  emergency  has  passed,  that  Treasury 
Notes  without  me  legal  tender  clause  might  have 
been  issued. and  that  the  necessities  of  the  govern- 
ment might  thus  have  been  supplied.  Hence 
it  is  inferred  there  was  no  necessitv  for  giving 
to  the  notes  issued  the  capability  of  paying  pri- 
vate debts.  At  best  this  is  mere  conjecture. 
But,  admitting  it  to  be  true,  what  does  it  prove? 
Nothing  more  than  that  Congress  had  the 
choice  of  means  for  a  legitimate  end,  each  ap- 
propriate, and  adapted  to  that  end,  though,  per- 
haps, in  different  degrees.  What  then?  Can 
this  court  say  that  it  ought  to  have  adopted  one 
rather  tliai^^the  other?  Is  it  our  province  to 
decide  that  the  means  selected  were  beyond  the 
constitutional  power  of  Congress,  because  we 
may  think  that  other  means  to  the  same  ends 
would  have  been  more  appropriate  and  equally 
efficient?  That  would  be  to  assume  legislative 
power,  and  to  disregard  the  accepted  rules  for 
construing  the  Constitution.  The  degree  of  the 
necessitjr  for  any  congressional  enactment,  or 
the  relative  degree  of  its  appropriateness,  if  it 
have  any.  appropriateness,  is  for  consideration 
in  Congress,  not  here.  Said  Chief  Justice  Mar- 
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shall,  in  McOuUoch  v.  Maryland,  as  already 
stated,  "When  the  law  is  not  prohibited,  and 
is  really  calculated  to  effect  any  of  the  objects 
intrusted  to  the  government,  to  undertake  here 
to  inquire  into  the  degree  of  its  necessity  would 
be  to  pass  the  line  which  circumscribes  the  Ju- 
dicial Department,  and  to  tread  on  legislative 
ground." 

It  is  plain  to  our  view,  however,  that  none 
of  those  measures  which  it  is  now  conjectured 
might  have  been  substituted  for  the  Legal 
Tender  Acts,  could  have  met  the  exigencies  of 
the  case,  at  the  time  when  those  Acts  were 
passed.  We  have  said  that  the  credit  of  the 
Government  had  been  tried  to  its  utmost  en- 
durance. Every  new  issue  of  notes  which  had 
nothing  more  to  rest  upon  than  government 
credit,  must  have  paralyzed  it  more  and  more, 
and  rendered  it  increasingly  difficult  to  keep 
the  army  in  the  field,  or  the  navy  afloat.  It  is 
an  historical  fact  that  many  persons  and  insti- 
tutions refused  to  receive  and  pay  those  notes 
that  had  been  issued,  and  even  the^head  of  the 
Treasury  represented  to  Congress  the  necessity 
of  makmg  the  new  issues  legal  tenders,  or 
rather,  declared  it  impossible  to  avoid  the  ne- 
cessity. The  vast  body  of  men  in  the  military 
service  was  composed  of  citizens  who  had  left 
their  farms,  their  workshops,  and  their  busi- 
ness, with  families  and  debts  to  be  provided  for. 
The  Government  could  not  pay  them  with  or- 
dinary TreasuiT  Notes,  nor  could  they  discharge 
their  debts  with  such  a  currency.  Something 
more  was  needed,  something  that  had  all  the 
uses  of  money.  And  as  no  one  could  be  com- 
pelled to  take  common  Treasury  Notes  in  pay- 
ment of  debts,  and  as  the  prospect  of  ultimate 
redemption  was  remote  and  contingent,  it  is 
not  too  much  to  say  that  they  must  have  depre- 
ciated in  the  market  long  before  the  war  closed, 
as  did  the  currency  of  the  Confederate  States. 
Making  the  notes  legal  tender  gave  them  a 
new  use,  and  it  needs  no  argument  to  show 
that  the  value  of  things  is  in  proportion  to  the 
uses  to  which  they  may  be  applied. 

It  mav  be  conceded  that  Congress  Is  not  au- 
thorizea  to  enact  laws  in  furtherance  even  of  a 
legitimate  end,  merely  because  they  are  useful, 
or  because  they  make  the  government  stronger. 
There  must  be  some  relation  between  the  means 
and  the  end ;  some  adaptedness  or  appropriate- 
ness of  the  laws  to  carry  into  execution  the 
powers  create  by  the  Constitution .  But  when 
a  statute  has  proved  effective  in  the  execution 
of  powers  confessedly  existing,  it  is  not  too 
much  to  say  that  it  must  have  had  some  appro- 
priateness to  the  execution  of  those  powers. 
The  rules  of  construction  heretofore  adopted, 
do  not  demand  that  the  relationship  between 
the  means  and  the  end  shall  be  direct  and  im- 
molate. Illustrations  of  this  may  be  found  in 
several  of  the  cases  above  cited.  The  charter 
of  a  bank  of  the  United  States,  the  priority 
given  to  debts  due  tiie  government  over  private 
debts,  and  the  exemption  of  federal  loans  from 
liability  to  state  taxation,  are  only  a  few  of  the 
many  which  might  be  given.  The  case  of 
Bank  V.  Fenno,  8  Wall..  638  [75  U.  8.,  XIX.. 
482],  presents  a  suggestive  illustration.  There 
a  tax  of  ten  per  cent,  on  state  bank-notes  in 
circulation  was  held  constitutional,  not  merely 
because  it  was  a  means  of  raising  revenue,  but 
as  an  instrument  to  put  out  of  existence  such 
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a  clrculatioa  in  competition  with  notes  issued 
by  the  government.  There,  this  court,  speak- 
ing through  the  CTiief  Justice,  avowed  that  it  is 
the  constitutional  right  of  Congress  to  provide 
a  currency  for  the  whole  country:  that  this 
might  be  done  by  coin,  or  United  States  notes, 
or  notes  of  national  banks;  Hud  that  it  cannot 
be  questioned  Congress  may  constitutionally  se- 
cure the  benefit  of  such  a  currency  to  the  peo- 
ple by  appropriate  legislation.  It  was  said 
there  can  be  no  question  of  the  power  of  this 
government  to  emit  bills  of  credit;  to  make  them 
receivable  in  payment  of  debts  to  itself;  to  fit 
them  for  use  by  those  who  see  fit  to  use  them 
in  all  the  transactions  of  commerce;  to  make 
them  a  currency  uniform  in  value  and  deecrip 
tion,  and  convenient  and  useful  for  circulation. 
Here  the  substantive  power  to  tax  was  allowed 
to  be  employed  for  improving  the  currency.  It 
is  not  easy  to  see  why,  if  state  bank-notes  can 
be  taxed  out  of  existence  for  the  purposes  of  in- 
directly making  United  States  notes  more  con- 
venient and  useful  for  commercial  purposes, 
the  eame  end  may  not  be  secured  directly  by 
making  them  a  legal  tender. 

Concluding,  then,  that  the  provision  which 
made  Treasury  Notes  a  legal  tender  for  the  pay- 
ment of  all  debts  other  than  those  expressly 
excepted,  was  not  an  inappropriate  means  for 
carrying  into  execution  the  legitimate  powers  of 
the  government,  we  proceed  to  inquire  whether 
it  was  forbidden  b^  the  letter  or  spirit  of  the 
Constitution.     It  is  not  claimed  that  any  ex- 
press prohibition  exists,  but  it  is  insisted  that 
the  spirit  of  the  Constitution  was  violated  by 
the  enactment.     Here  those  who  assert  the  un- 
constitutionality of  the  Acts  mainly  rest  their 
argument.    They  claim  that  the  clause  which 
conferred   upon   Congress   power    "  to   coin 
money,  regulate  the  value  thereof,  and  of  for- 
eign coin,'  contains  an  implication  that  noth- 
ing but  that  which  is  the  subject  of  coinage, 
nothing  but  the  precious  metals  can  ever  be  de- 
clared by  law  to  be  money,  or  to  have  the  uses 
of  money.    If  by  this  is  meant  that  because 
certain  powers  over  the  currency  are  expressly 
given  to  Congress,  all  other  powers  relating  to 
the  same  subject  are  impliedly  forbidden,  we 
need  only  remark  that  such  is  not  the  man- 
ner in  which  the  Constitution  has  always  been 
construed.    On  the  contrary,  it  has  been  ruled 
that  power  over  a  particular  subject  may  be  exer- 
cised as  auxiliary  to  an  express  power,  though 
there  is  another  express  power  relating  to  me 
same  subject,  less  comprehensive.      (T.  8.  v. 
Marigold,  9  How.,   560.     There  an  express 
power  to  punish  a  certain  class  of  crimes  (the 
only  direct  reference  to  criminid  legislation 
contained  in  the  Constitution),  was  not  regarded 
as  an  objection  to  deducing  authority  to  pun- 
ish other  crimes  from  another  substantive  and 
defined  grant  of  power.     There  are  other  de- 
cisions to  the  same  effect.    To  assert,  then, 
that  the  clause  enabling   Congress   to   coin 
money  and  regulate  its  value  tacitly  implies  a 
denial  of  all  other  power  over  the  currency  of 
the  nation,  is  an  attempt  to  introduce  a  new 
rule  of  construction  against  the  solemn  decis- 
ions of  this  court.    So  far  from  its  containing 
a  lurking  prohibition,  many  have  thought  it 
was  intended  to  confer  upon  Con^^ress  that  gen- 
eral power  over  the  currency  which  has  always 
been  an  acknowledged  attribute  of  sovereignty 
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in  every  other  civilized  nation  than  our  own, 
especially  when  considered  in  connection  with 
the  other  clause  which  denies  to  the  States  the 
power  to  coin  money,  emit  bills  of  credit,  or 
make  anything  but  gold  and  silver  coin  a  ten- 
der in  payment  of  debts.    We  do  not  assert 
this  now,  but  there  are  some  considerations 
touching  these  clauses  which  tend  to  show  that 
if  any  implications  are  to  be  deduced  from 
them,  they  are  of  an  enlarging  rather  than  a  re- 
straining character.    The  Constitution  was  in- 
tended to  frame  a  government  as  distinguished 
from  a  league  or  compact,  a  government  su- 
preme in  some  particulars  over   States   and 
people.    It  was  designed  to  provide  the  same 
currency,  having  a  uniform  legal  value  in  all 
the  States.    It  was  for  this  reason  the  power  lo 
coin  mon^  and  regulate  its  value  was  conferred 
upon  the  Federal  Government,  while  the  same 
power  as  well  as  the  power  to  emit  bills  of 
credit  was  withdrawn  from  the  States.    The 
States  can  no  lon^r  declare  what  shall  be 
money,  or  regulate  its  value.  Whatever  power 
there  is  over  Uie  currency  is  vested  in  Congress. 
If  the  power  to  declare  what  is  money  is  not  in 
Congress,  it  is  annihilated.    This  may,  indeed, 
have  been  intended.  Some  powers  that  usually 
belong  to  sovereignties  were  extinguished,  but 
their  extinguishment  was  not  left  to  inference. 
In  most  cases,  if  not  in  all,  when  it  was  in- 
tended that  governmental  powers,  commonly 
acknowledged  as  such,  should  cease  to  exist, 
both  in  the  States  and  in  the  Federal  Qoyem- 
ment,  it  was  expressly  denied  to  both,  as  well 
to  the  United  States  as  to  the  individual  States. 
And  generally,  when  one  of  such  powers  was 
expressly  denied  to  the  States  only,  it  was  for 
the  purpose  of  rendering  the  federal  power 
more  complete  and  exclusive.    Why,  then,  it 
may  be  asked,  if  the  design  was  to  prohibit  to 
the  new  government,  as  well  as  to  the  States, 
that  general  power  over  the  currency  which  the 
States  had  when  the  Constitution  was  framed, 
was  such  denial  not  expressly  extended  to  the 
new  government,  as  it  was  to  the  States?    In 
view  of  this  it  might  be  argued  with  much 
force  that  when  it  is  considered  in  what  brief 
and   comprehensive   terms   the    Constitution 
speaks,  how  sensible  its  framers  must  have  been 
that  emergencies  might  arise  when  the  precious 
metals  (then  more  scarce  than  now)    might 
prove  inadequate  to  the  necessities  of  the  gov- 
ernment and  the  demands  of  the  people — when 
it  is  remembered  that  paper  money  was  almost 
exclusively  in  use  in  the  States  as  the  medium 
of  exchange,  and  when  the  great  evil  sought  to 
be  remedied  was  the  want  of  uniformity  in  the 
current  value  of  money,  it  might  be  argued,  we 
say,  that  the  gift  of  power  to  coin  money  and 
regulate  the  value  thereof,  was  understood  as 
conveying  general  power  over  the  currency, 
the  power  which  had  belonged  to  the  States, 
and  which  they  surrendered.    Such  a  construc- 
tion, it  might  be  said,  would  be  in  close  analogy 
to  the  mode  of  construing  other  substantive 
powers  granted  to  Congress,    They  have  never 
been  construed  literally,  and  the  goyemmcnt 
could  not  exist  if  they  were.     Thus  the  power 
to  carry  on  war  is  conferred  by  the  power  to 
**  declare  war."      The  whole  system  of  the 
transportation  of  the  mails  is  built  upon  the 
power  to  establish  postoffices  and  poet  roads. 
The  power  to  regulate  commerce  has  also  been 
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extended  far  beyond  the  letter  of  the  f^rant. 
Even  the  advocates  of  a  strict  literal  construc- 
tion of  the  phrase  "to  coin  money  and  reg- 
ulate the  value  thereof/'  while  insisting  that  it 
defines  the  material  to  be  coined  as  metal,  are 
compelled  to  concede  to  Con^rress  large  discre- 
tion in  all  other  particulars.  The  Constitution 
does  not  ordain  what  metals  may  be  coined,  or 
prescribe  that  the  legal  value  of  the  metals, 
when  coined,  shall  correspond  at  all  with  their 
intrinsic  value  in  the  mariset.  Nor  does  it  even 
affirm  that  Congress  may  declare  anything  to 
be  a  legal  tender  for  the  payment  of  debts. 
Confessedly  the  power  to  regulate  the  value  of 
money  coined,  and  of  foreign  coins,  is  not  ex- 
hausted by  the  first  regulation.  More  than 
once  in  our  history  has  the  regulation  been 
changed  without  any  denial  of  the  power  of 
Congress  to  change  it,  and  it  seems  to  have 
been  left  to  Congress  to  determine  alike  what 
metal  shall  be  coined,  its  purity,  and  how  far 
its  statutory  value,  as  money,  shall  correspond, 
from  time  to  time,  with  the  market  value  of 
the  same  metal  as  bullion.  How,  then,  can  the 
grant  of  a  power  to  coin  money  and  regulate 
its  value,  made  in  terms  so  liberal  and  unre- 
strained, coupled  also  with  a  denial  to  the 
States  of  all  power  over  the  currency,  be  re* 
gnrded  as  an  implied  prohibition  to  Congress 
against  declaring  Treasury  Notes  a  legal  tender, 
if  such  declaration  is  appropriate,  and  adapted 
to  carrying  into  execution  the  admitted  powers 
of  the  government? 

We  do  not,  however,  rest  our  assertion  of  the 
power  of  Congress  to  enact  legal  tender  laws 
upon  this  grant.  We  assert  only  that  the  ^ant 
ctan,  in  no  Just  sense,  be  regarded  as  contaming 
an  implied  prohibition  against  their  enactment, 
and  that,  if  it  raises  any  implications,  they  are 
of  complete  power  over  the  currency,  rather 
than  restraining. 

We  come  next  to  the  argument  much  used, 
and.  indeed,  the  main  reliance  of  those  who  as- 
sert the  unconstitutionality  of  the  Legal  Ten- 
der Acts,  it  is  that  they  are  prohibit^  by  the 
spirit  of  the  Constitution  because  they  indirectly 
impair  the  obligation  of  contracts.  The  argu- 
mf-nt,  of  course,  relates  only  to  those  contracts 
which  were  made  before  February,  1862,  when 
the  fiT»i  Act  was  passed,  and  it  has  no  bearing 
upon  the  question  whether  the  Acts  are  valid 
when  applied  to  contracts  made  after  their  pas- 
sage. The  a rgument  assumes  two  thini^s — first, 
that  the  Acts  do,  in  effect,  impair  the  obligation 
of  contracts;  and,  second,  that  Consrress  u  pro- 
hibited from  taking  any  action  which  may  in- 
directly have  that  effect.  Neither  of  these  as- 
Humptions  can  be  accepted.  It  is  true  that  under 
the  Acts,  a  debtor,  who  became  such  before 
they  were  passed,  may  discharge  his  debt  with 
the  nuie-H  authorized  by  them,  and  the  creditor 
is  compellable  to  receive  such  notes  in  discharge 
of  hifl  claim.  But  whether  the  obligation  of  the 
<»>n  tract  is  thereby  weakened  can  be  determined 
onl^  after  considering  what  was  the  contract 
obhgation.  It  was  not  a  duty  to  pay  gold  or 
ailver,  or  the  kind  of  money  recognized  by  law 
at  the  time  when  the  contract  was  made,  nor 
was  it  a  duty  to  pay  money  of  equal  intrinsic 
value  in  the  market.  (Wo  speak  now  of  con- 
tracts to  pay  mon^  generally,  nSt  contracts  to 
nay  some  specifically  defined  species  of  money. ) 
The  expectation  of  the  creditor  and  the  antici- 
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pation  of  the  debtor  may  have  been  that  the 
contract  would  be  discharged  by  the  payment 
of  coined  metals,  but  neither  the  expectation  of 
one  party  to  the  contract,  respecting  its  fruits, 
nor  the  anticipation  of  the  other  constitutes  its 
obligation.  There  is  a  well  recognized  distinc- 
tion between  the  expectation  of  the  parties  to  a 
contract  and  the  duty  imposed  by  it.  Aapdin 
V.  Austin,  5  Ad.  &  El.  (N.  8.),  671;  Dunn  v. 
Sayles,  Ibid,,  685;  Coffin  v.  Landut^iQ  Pa.,  426. 
Were  it  not  so, the  expectation  of  results  would 
be  always  equivalent  to  a  binding  engagement 
that  they  should  follow.  But  the  obligation  of 
a  contract  to  pay  money  is  to  pay  that  which 
the  law  shall  recognize  as  mone^  when  the  pay- 
ment IB  to  be  made.  If  there  is  anything  set- 
tled by  decision  it  is  this,  and  we  do  not  under- 
stand it  to  be  controverted.  Davies  Reps.  28; 
Barrington  v.  Better,  Dyer,  81,  b.(fol.  67);  Faw 
V.  ManUiller,  2  Cranch,  29.  No  one  ever 
doubted  that  a  debt  of  $1,000,  contracted  be- 
fore 1884,  could  be  paid  by  one  hundred  eagles 
coined  after  that  year,  though  they  contained 
no  more  gold  than  ninety-four  eagles  such  as 
were  coined  when  the  contract  was  made,  and 
this,  not  because  of  the  intrinsic  value  of  the 
coin,  but  because  of  its  legal  value.  The  eagles 
coined  after  1834  were  not  money  until  they 
were  authorized  by  law,  and  had  the^  been 
coined  before,  without  a  law  fixing  their  legal 
value,  they  could  no  more  have  paia  a  debt  than 
uncoined  bullion,  or  cotton,  or  wheat.  Ever^ 
contract  for  the  payment  of  money,  simply,  is 
necessarily  subject  to  the  constitutional  power 
of  the  government  over  the  currency,  whatever 
that  power  may  be,  and  the  obligation  of  the 
parties  is,  therefore,  assumed  with  reference  to 
that  power.  Nor  is  this  singular.  A  covenant 
for  quiet  enjoyment  is  not  hroken,  nor  is  its 
obligation  impaired  by  the  Government's  taking 
the  land  granted  in  virtue  of  its  right  of  emi- 
nent domain.  The  expectation  of  the  cove- 
nantee may  be  disappointed.  He  may  not  enjoy 
all  he  anticipated,  but  the  jpant  was  made  and 
the  covenant  undertaken  in  subordination  to 
the  paramount  right  of  the  Government.  Dob- 
bins  V.  Broum,  12  Pa.,  75;  Workman  v.  Mifflin, 
80  Pa.,  862.  We  have  been  asked  whether  Con- 
gress can  declare  that  a  contract  to  deliver  a 
quantity  of  grain  may  be  satisfied  by  the  tender 
of  a  less  quantity.  Undoubtedly  not.  But  this 
is  a  false  analoey.  There  is  a  wide  distinction 
between  a  tender  of  quantities,  or  of  specific 
articles,  and  a  tender  of  legal  values.  Contracts 
for  the  delivery  of  specific  articles  belong  ex- 
clusively to  the  domain  of  state  legislation, 
while  contracts  for  the  payment  of  money  are 
subject  to  the  authority  of  Congress,  at  least  so 
far  as  relates  to  the  means  of  payment.  They 
are  engagements  to  pay  with  lawful  money  of 
the  UnitS  States,  and  Congress  \b  empowered 
to  regulate  that  money.  It  cannot,  therefore, 
be  maintained  that  the  Legal  Tender  Acts  im- 
paired the  obligation  of  contracts. 

Nor  can  it  be  truly  asserted  that  Congress 
may  not,  by  its  action,  indirectly  impair  the 
obligation  of  contracts,  if  by  the  expression  be 
meant  rendering  contracts  fruitless,  or  partially 
fruitless.  Directlv  it  mav,  confessedly,  by  pas- 
sing a  Bankrupt  Act,  embracing  past  as  well  as 
future  transactions.  This  is  obliterating  con- 
tracts entirely.  So  it  may  relieve  parties  from 
their  apparent  obhgations  indirectly  in  a  multi- 
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tude  of  ways.  It  may  declare  war,  or,  even  in 
peace,  pass  Doa-intercourse  Acts,  or  direct  an 
embargo.  All  such  measures  may,  and  must, 
operate  seriously  upon  existing  contracts,  and 
may  not  merely  hinder,  but  relieve  the  parties 
to  such  contracts  entirely  from  performance. 
It  is,  then,  clear  that  the  powers  of  Congress 
may  be  exerted,  though  the  effect  of  such  ex- 
ertion may  be  in  one  case  to  annul,  and  in  other 
cases  to  impair  the  obligation  of  contracts.  And 
it  is  no  Bumcient  answer  to  this  to  say  it  is  true 
only  when  the  powers  exerted  were  expressly 
granted.  There  is  no  ground  for  any  such  dis- 
tinction. It  has  no  warrant  in  the  Constitution, 
or  in  any  of  the  decisions  of  this  court.  We 
are  accustomed  to  speak  for  mere  convenience 
of  Uie  express  and  implied  powers  conferred 
upon  Congress.  But  in  fact  the  auxiliary  pow- 
ers, those  necessary  and  appropriate  to  the  exe- 
cution of  other  powers  singly  described,  are  as 
expressly  given  as  is  the  power  to  declare  war, 
or  to  establish  uniform  laws  on  the  subject  of 
bankruptcy.  They  are  not  catalogued,  no  list 
of  them  is  made,  but  they  are  grouped  in  the 
last  clause  of  section  8  of  the  Ist  article,  and 
granted  in  the  same  words  in  which  all  other 
powers  are  granted  to  Congress.  And  this 
court  has  recognized  no  such  distinction  as  is 
now  attempted.  An  embargo  suspends  many 
contracts  and  renders  performance  of  others  im- 
possible, yet  the  power  to  enforce  it  has  been 
declared  constitutional.  Gibbons  v.  Ogden,  9 
Wheat. ,  1 .  The  power  to  enact  a  law  directing 
an  embargo  is  one  of  the  auxiliary  powers,  ex- 
isting only  because  appropriate  in  time  of  peace 
to  regulate  commerce,  or  appropriate  to  carry- 
ing on  war.  Though  not  conferred  as  a  sub- 
stantive power,  it  has  not  been  thought  to  be  in 
conflict  with  the  Constitution,  because  it  im- 
pairs indirectly  the  obligation  of  contracts. 
That  discovery  calls  for  a  new  reading  of  the 
Constitution. 

If,  then,  the  Legal  Tender  Acts  were  justly 
chargeable  with  impairing  contract  obligations, 
thev  would  not,  for  that  reason,  be  forbidden, 
unless  a  different  rule  is  to  be  applied  to  them 
from  that  which  has  hitherto  prevailed  in  the 
construction  of  other  powers  granted  by  the 
fundamental  law.  But,  as  already  intimated, 
the  obiection  misapprehends  the  nature  and  ex- 
tent of  the  contract  obligation  spoken  of  in  the 
Constitution.  As  in  a  state  of  civil  society, 
property  of  a  citizen  or  subject  is  ownership, 
subject  to  the  lawful  demands  of  the  sovereign, 
so  contracts  must  be  understood  as  made  in  ref- 
erence to  the  possible  exercise  of  the  rightful 
authority  of  the  Government, and  no  obligation 
of  a  contract  can  extend  to  the  defeat  of  legiti- 
mate government  authority. 

Closely  allied  to  the  objection  we  have  just 
been  considering, is  the  argument  pressed  upon 
us  that  the  Legal  Tender  Acts  were  proliibited 
by  the  spirit  of  the  Fifth  Amendment,  which 
forbids  takmg  private  property  for  public  use 
without  just  compensation  or  due  process  of 
law.  That  provision  has  always  been  under- 
stood as  referring  only  to  a  direct  appropria- 
tion, and  not  to  coneequential  injuries  result- 
ing from  the  exercise  of  lawful  power.  It  has 
never  been  supposed  to  have  any  bearing  upon 
or  to  inhibit  laws  that  indirectly  work  harm 
and  loss  to  individuals.  A  new  tariff,  an  em- 
bargo, a  draft,  or  a  war,  may  inevitably  bring 
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upon  individuals  great  losses;  may,  indeed, 
render   valuable   property   almost   valueless. 
They  may  destroy  the  worth  of   contracts. 
But  who  ever  supposed  that  because  of  this  a 
tariff  could  not  be  changed,  or  a  non-inter 
course  Act,  or  an  embargo  be  enacted,  or  a 
war  be  declared  ?    By  the  Act  of  June  28, 1894, 
a  new  regulation  of  the  weight  and  value  of 
gold  coin  was  adopted,  and  alK>ut  six  per  oeat. 
was  taken  from  the  weight  of  each  dollar. 
The  effect  of  this  was  that  all  creditors  were 
subjected  to  a  corresponding  loss.    The  debts 
then  due  became  solvable  with  six  per  cent, 
less  gold  than  was  required  to  pay  them  before. 
The  result  was  thus  precisely  what  itisoon 
tended  the  Legal  Tender  Acts  worked.    But 
was  it  ever  imagined  this  was  taking  private 
property  without  compensation  or  without  due 
process  of  law?    Was  the  idea  ever  advanced 
that  the   new   regulation  of   gold  ooin  was 
against  the  spirit  of  the  Fifth  Amendment? 
And  has  anyone,  in  good  faith,  avowed  his  be- 
lief that  even  a  law  debasing  the  current  coin 
by  increasing  the  alloy  would  be  taking  pri- 
vate property?    It  might  be  impolitic  and  un- 
just, out  could  its  constitutionality  be  doubted? 
Other  statutes  have  from  time  to  time  reduced 
the  quantity  of  silver  in  silver  coin  without 
any  question  of  their  constitutionality.    It  is 
said,  however,  now,  that  the  Act  of  1884  only 
brought  the  legal  value  of  gold  more  nearly 
into  correspondence  with  its  actual  value  in 
the  market,  or  its  relative  value  to  sUver.    But 
we  do  not  perceive  that  ttus  varies  the  case  or 
diminishes  its  force  as  an  illustration.    The 
creditor  who  had  a  thousand  dollars  due  him 
on  the  81st  day  of  July,  1884  (the  dav  before 
the  Act  took  effect),  was  entitled  to  a  thousand 
dollars  of  coined  gold  of  the  weight  and  fine- 
ness of  the  then  existing  coinage.    The  day 
after,  he  was  entitled  only  to  a  sum  six  per 
cent,  less  in  weight  and  in  market  value,  or  to 
a  smaller  number  of  silver  dollars.    Tet  he 
would  have  been  a  bold  man  who  had  aaserted 
that  because  of  this  the  obligation  of  the  con- 
tract was  impaired,  or  that  private  property 
was  taken  without  oompensaUon  or  wiUiout 
due  process  of  law.    No  such  assertion,  so  far 
as  we  know,  was  ever  made.    Admit  it  was  a 
hardship,  but  it  is  not  every  hardship  that  is 
unjust,  much  less  that  is  unconstitutional;  ^d 
certainly  it  would  be  an  anomaly  for  ua  to 
hold  an  Act  of  Congress  invalid  merely  be- 
cause we  might  think  its  provisions  hush  and 
unjust. 

We  are  not  aware  of  anything  else  which  has 
been  advanced  in  support  of  the  propoeitioa 
that  the  Legal  Tender  Acts  were  forbidd^a  by 
either  the  Tetter  or  the  spirit  of  the  Constitu- 
tion. If,  therefore,  they  were,  what  we  have 
endeavored  to  show,  appropriate  means  for 
legitimate  ends,  they  were  not  transgresaive  of 
the  authority  vested  in  Congress. 

Here  we  might  stop;  but  we  will  notice 
briefly  an  argument  presented  in  support  of 
the  position  that  the  unit  of  money  valuo  must 
possess  intrinsic  value.  The  argument  is  de- 
rived from  assimilating  the  constitutional  pro 
vision  respecting  a  standard  of  weights  and 
measures  to  that  conferring  the  power  to  coin 
money  and  ilgulate  its  value,  it  is  said  there 
can  be  no  uniform  standard  of  weights  without 
weight,  or  of  measure  without  length  or  space. 
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and  we  are  asked  how  anything  can  be  made  a 
uniform  standard  of  value  which  has  itself  no 
value?  This  is  a  question  foreign  to  the  sub- 
ject before  us.  The  Legal  Tender  Acts  do  not 
attempt  to  make  paper  a  standard  of  value. 
We  ao  not  rest  their  validity  upon  the  asser- 
tion that  their  emission  is  coinage,  or  any  regu- 
lation of  the  value  of  money;  nor  do  we  assert 
that  Congress  may  make  anything  which  has 
no  value*— money.  What  we  do  assert  is  that 
Congress  has  power  to  enact  that  the  Govern- 
ment's promises  to  pay  money  shall  be  for  the 
time  being  equivalent  in  value  to  the  repre 
sentative  of  value  determined  by  the  coinage 
Acts  or  to  multiples  thereof.  It  is  hardly  cor- 
rect to  speak  of  a  standard  of  value.  The 
Constitution  does  not  speak  of  it.  It  contem- 
plates a  standard  for  that  which  has  pavity  or 
extension;  but  value  is  an  ideal  thing.  The 
Coinage  Acts  fix  its  unit  as  a  dollar;  but  the 
gold  or  silver  thing  we  call  a  dollar  is  in  no 
sense  a  standard  of  a  dollar.  It  is  a  represent- 
ative of  it.  There  mdght  never  have  been  a 
piece  of  money  of  the  denomination  of  a  dol- 
lar. There  never  was  a  pound  sterling  coined 
nntil  1816,  if  we  except  a  few  coins  struck  in 
the  reign  of  Henry  YIII.,  almost  immediately 
debas^,  yet  it  has  been  the  unit  of  British 
currency  for  many  generations.  It  is,  then,  a 
mistake  to  regard  the  Lesal  Tender  Acts  as 
either  fixing  a  standard  of  value  or  regulating 
money  values,  or  making  that  money  which 
has  no  intrinsic  value. 

But,  without  extending  our  remarks  further, 
it  will  be  seen  that  we  hold  the  Acts  of  Con- 
gress constitutional  as  applied  to  contracts  made 
either  before  or  after  their  passage.  In  so  hold- 
ing, we  overrule  so  much  of  what  was  decided 
in  Hgpbum  v.  OrigwM,  8  Wall.,  603  [75  U.  B.. 
XIX.,  518],  as  ruled  the  Acts  unwarranted  by 
the  Constitution  so  far  as  they  apply  to  con- 
tracts made  before  their  enactment.  That  case 
was  decided  by  a  divided  court,  and  by  a  court 
having  a  less  number  of  judges  than  the  law 
then  in  existence  provided  this  court  shall  have. 
These  cases  have  been  heard  before  a  full 
court,  and  they  have  received  our  most  careful 
consideration.  The  questions  involved  are  con- 
stitutional questions  of  the  most  vital  impor- 
tance to  the  Government  and  to  the  public  at 
large.  We  have  been  in  the  habit  of  treating 
cases  involving  a  consideration  of  constitutional 
power  differently  from  those  which  concern 
merely  private  right.  Briscoe  v.  Bank  of  Ky., 
8  Pet.,  118.  We  are  not  accustomed  to  hear 
them  in  the  absence  of  a  full  court,  if  it  can  be 
avoided.  Even  in  cases  involving  only  private 
rights,  if  convinced  we  had  mtule  a  mistake, 
we  would  hear  another  argument  and  correct 
our  error.  And  it  is  no  unpreosdented  thing 
in  courts  of  last  resort,  both  in  this  country 
and  in  England,  to  overrule  decisions  previously 
made.  We  a^ee  this  should  not  l^  done  in- 
considerately, but  in  a  case  of  such  far  reach- 
ing consequences  as  the  present,  thoroughly 
convinced  as  we  are  that  Congress  has  not  trans- 
gressed its  powers,  we  regard itas  our  duty  so  to 
decide,  and  to  affirm  both  these  judgments. 

The  other  questions  raised  in  the  case  of 
Kfwx  V.  Lee  were  substantially  decided  in  Texae 
▼.  WhiU,  7  Wall.,  700  [74  U.  8.,  XIX,  227]. 

Ths  judgment  in  each  ease  is  affirmed, 
See  12  Wall. 


Mr.  Justice  Bradley : 

I  concur  in  the  opinion  just  read,  and  should 
feel  that  it  was  out  of  place  to  add  anything 
further  on  the  subject  were  it  not  for  its  great 
importance.  On  a  constitutional  question  in- 
volving the  powers  of  the  j^overnment,  it  is 
proper  that  every  aspect  of  it  and  every  con- 
sideration bearing  upon  it  should  be  presented, 
and  that  no  member  of  the  court  should  hesi- 
tate to  express  his  views.  I  do  not  propose, 
however,  to  go  into  the  subject  at  lar^,  but 
only  to  make  such  additional  observations  as 
appear  to  me  proper  for  consideration,  at  the 
risk  of  some  inadvertent  repetition. 

The  Constitution  of  the  United  States  estab- 
lished a  government,  and  not  a  leap;ue,  com- 
pact or  partnership.  It  was  constituted  by 
the  people.  It  is  called  a  government.  In 
the  8th  section  of; Article  I.  it  is  declared  that 
Congress  shall  have  power  to  make  all  laws 
which  shall  be  necessary  and  proper  for  carry- 
ing into  execution  the  foregoing  powers,  and 
all  other  powers  vested  by  this  Constitution  in 
the  Government  of  the  United  States,  or  in  any 
department  or  office  thereof.  As  a  govern- 
ment, it  was  invested  with  all  the  attributes  of 
sovereignty.  It  is  expressly  declared  in  Article 
YI.  that  the  Constitution  and  the  laws  of  the 
United  States  made  in  pursuance  thereof,  and 
all  treaties  made  under  the  authority  of  the 
United  States,  shall  be  the  supreme  law  of  the 
land. 

The  doctrine  so  long  contended  for,  that  the 
Federal  Union  was  a  mere  compact  of  States, 
and  that  the  States,  if  they  chose,  might  annul 
or  disregard  the  Acts  of  the  National  Legisla- 
ture, or  might  secede  from  the  Union  at  their 
pleasure,  and  that  the  General  Government 
had  no  power  to  coerce  them  into  submission  to 
the  Constitution,  should  be  regarded  as  defi- 
nitely and  forever  overthrown.  This  has 
been  finally  effected  by  the  national  power,  as 
it  had  often  been  before,  by  overwhelming 
argument. 

The  United  States  is  not  only  a  government, 
but  it  is  a  National  Government,  and  the  only 
government  in  this  country  that  has  the  char- 
acter of  nationality.  It  is  mvested  with  power 
over  all  the  foreign  relations  of  the  country, 
war,  peace,  and  negotiations  and  intercourse 
with  other  nations;  all  which  are  forbidden  to 
the  State  governments.  It  has  jurisdiction 
over  all  those  ffeueral  subjects  of  legislation  and 
sovereignty  which  affect  the  interests  of  the 
whole  people  equally  and  alike,  and  which  re- 
quire uniformity  of  regulations  and  laws,  such 
aa  the  coinage,  weights  and  measures,  bank- 
rupticies,  the  postal  system,  patent  and  copy- 
right laws,  the  public  lands,  and  interstate  com- 
merce; all  which  subjects  are  expressly  or  im- 
pliedly prohibited  to  the  State  governments.  It 
has  power  to  suppress  insurrections,  as  well  as 
to  repel  invasions,  and  to  organize,  arm,  dis- 
cipline and  call  into  service  the  militia  of  the 
whole  country.  The  President  is  charged  with 
the  duty  and  invested  with  the  power  to  take 
care  that  the  laws  be  faithfully  executed.  The 
Judiciary  has  jurisdiction  to  decide  contro- 
versies between  the  States,  and  between  their 
respective  citizens,  as  well  as  questions  of 
national  concern;  and  the  government  is  clothed 
with  power  to  guarantee  to  every  State  a  re- 
publican form  of  government,  and  to  protect 
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each  of  them  Against  invasion  and  domestic 
▼iolence.  For  the  purpose  of  carrying  into  effect 
and  executing  these  and  the  other  powers  con- 
ferred, and  of  providing  for  the  common  de- 
fense and  general  welfare.  Congress  is  further 
invested  with  the  taxing  power  m  all  its  forms, 
except  that  of  laying  duties  on  exports,  with 
the  power  to  borrow  money  on  the  national 
credit,  to  punish  crimes  against  the  laws  of  the 
United  States  and  of  nations,  to  constitute 
courts,  and  to  make  all  laws  necessary  and 
proper  for  can-jrlng  into  execution  the  various 
powers  vested  in  the  government  or  any  de- 
partment or  officer  thereof. 

Such  being  the  character  of  the  Oeneral  Gk>v 
ernment,  it  seems  to  be  a  self-evident  propo 
sition  that  it  is  invested  with  all  those  in- 
herent and  implied  powers  which,  at  the  time 
of  adopting  the  Constitution,  were  generally 
considered  to  belong  to  every  government  as 
such,  and  as  being  essential  to  the  exercise  of 
its  functions.  If  this  proposition  be  not  true, 
it  certainly  is  true  that  the  government  of  the 
United  States  has  express  authority,  in  the 
clause  last  quoted,  to  make  all  such  laws  (usually 
regarded  as  inherent  and  implied)  as  may  be 
necessary  and  proper  for  carrying  on  the  gov- 
ernment as  constituted,  and  vindicating  its 
authority  and  existence. 

Another  proposition  equally  clear  ia,  that  at 
the  time  the  Constitution  was  adopted,  it  was, 
and  had  for  a  long  time  been,  the  practice  of 
most,  if  not  all,  civilized  governments,  to  em 
ploy  the  public  credit  as  a  means  of  antici- 
pating the  national  revenues  for  the  purpose  of 
enabling  them  to  exercise  their  governmental 
functions,  and  to  meet  the  various  exigencies 
to  which  all  nations  are  sublect;  and  that  the 
mode  of  employing  the  public  credit  was  va- 
rious in  different  countries,  and  at  different 
periods — sometimes  by  the  agency  of  a  national 
bank,  sometimes  by  the  issue  of  exchequer  bills 
or  bills  of  credit,  and  sometimes  by  pledges  of 
the  public  domain.    In  this  country,  the  habit 
had  prevailed  from  the  commencement  of  the 
eighteenth  century,  of  issuing  bills  of  credit; 
and  the  revolution  of  independence  had  just 
been  achieved,  in  great  decree,  by  the  means  of 
similar  bills  issued  by  the  Continental  Congress. 
These  bills  were  generallv  made  a  legal  tender 
for  the  payment  of  all  debts,  public  and  private, 
until,  by  the  influence  of  the  English  mer- 
chants at  home,   Parliament  prohibited    the 
issue  of  bills  with  that  quality.  This  prohibition 
was  first  exercised  in  1751,  against  the  New 
England  Colonics;  and  subsequently,  in  1768, 
against  all  the  Colonies.  It  was  one  of  the  causes 
of  discontent  which  finally  culminated  in  the 
Revolution.    Dr.  Franklin  endeavored  to  ob- 
tain a  repeal  of  the  prohibitory  Acts,  but  only 
succeeded  in  obtaining  from  Parliament,   in 
1773,  an  Act  authorizing  the  colonies  to  make 
their  bills  receivable  for  taxes  and  debts  due  to 
the  colony  that  issued  them.    At  the  breaking 
out  of  the  war,  the  Continental  Congress  com- 
menced the  issue  of  bills  of  credit,  and  the  war 
was  carried  on  without  other  resources  for  three 
or  four  years.    It  may  be  said,  with  truth,  that 
we  owe  our  national  independence  to  the  use 
of  this  fiscal  agency.    Dr,  Franklin,  in  a  letter 
to  a  friend,  dated  from  Paris,  in  April,  1779, 
after  deploring  the  depreciation  which  the  con- 
tinental currency  had  undergone,  said :    ' '  The 
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only  consolation  under  the  evil  is,  that  the 
public  debt  is  proportionately  diminished  by  the 
depreciation ;  and  this  by  a  kind  of  impercept- 
ible tax,  every  one  having  paid  a  part  of  it  in 
the  fall  of  value  that  took  place  between  the 
receiving  and  paying  such  sums  as  passed 
through  his  hands."  He  adds:  **  This  effect  of 
paper  currency  is  not  understood  this  side  the 
water.  And,  indeed,  the  whole  is  a  mystery  even 
to  the  politicians,  how  we  have  been  able  to 
continue  a  war  four  vears  without  money,  and 
how  we  could  pay  with  paper,  that  had  no  pre- 
viously fixed  fund  appropriated  specially  to  re- 
deem It.  This  currency,  as  we  mani^  it,  is  a 
wonderful  machine.  It  performs  its  office  when 
we  issue  it;  it  pays  and  clothes  troops,  and  pto- 
vides  victuals  and  ammunition."  Franklin's 
Works,  Vol.  S,  p.  339.  In  a  subsequent  letter, 
of  9th  October,  1780,  he  says:  "They  (the 
Congress)  issued  an  immense  Quantity  of  paper 
bills,  to  pay,  clothe,  arm  and  feed  their  troops, 
and  fit  out  ships;  and  with  this  paper,  without 
taxes  for  the  first  three  years,  they  fought  and 
battled  one  of  the  most  powerful  nations  of 
Europe."  F.  Works,  Vol.  8.  p.  507.  The  con- 
tinental bills  were  not  made  legal  tenders  at 
first,  but  in  January,  1777,  the  Congress  passed 
resolutions  declaring  that  thev  ought  to  pass 
current  in  all  payments,  and  be  deemed  in 
value  equal  to  the  same  nominal  sums  in  Span- 
ish dollars,  and  that  any  one  refusing  so  to  re- 
ceive them  ought  to  be  deemed  an  enemy  to 
the  liberties  of  the  United  States;  and  recom- 
mending to  the  Legislature  of  the  several  States 
to  pass  laws  to  that  effect.  Jour,  of  Oong., 
Vol.  8,  pp.  19.  20;  Pitkin's  Hist..  Vol.  2,  p.  155. 

Massachusetts  and  other  Colonies,  on  the 
breaking  out  of  the  war,  disregarded  the  pro- 
hibition of  Parliament,  and  again  conferred 
upon  their  bills  the  quality  of  legal  tender. 
Bancroft's  Hist..  Vol.  7,  p.  824. 

These  precedents  are  cited  without  reference 
to  the  policy  or  impolicy  of  the  several  meas- 
ures in  the  particular  cases,  that  is  always  a 
question  for  the  legislative  discretion.  They  es- 
tablish the  historical  fact  that  when  the  Consti- 
tution was  adopted,  the  employment  of  bills  of 
credit  was  deemed  a  legitimate  means  of  meet- 
ing the  exigencies  of  a  regularly  constituted 
government,  and  that  the  affixing  to  them  of 
the  quality  of  a  legal  tender  was  regarded  as 
entirely  discretionary  with  the  Legislature. 
Such  a  quality  was  a  mere  incident  that  miffht 
or  might  not  be  annexed.  The  Continental 
Congress  not  being  a  regular  government,  and 
not  having  the  power  to  make  laws  for  the  regu- 
lation of  private  transactions,  referred  the 
matter  to  the  State  Legislatures.  The  f  ramers 
of  the  Constitution  were  familiar  with  all  this 
history.  They  were  familiar  with  the  govern- 
ments which  bad  thus  exercised  the  prerogative 
of  issuing  bills  having  the  quality,  and  intend- 
ed for  the  purposes  referred  to.  They  had  first 
drawn  their  breath  under  these  governments; 
they  had  helped  to  administer  them.  They  had 
seen  the  important  uses  to  which  these  securi- 
ties might  be  applied. 

In  view,  therefore,  of  all  these  facts  when 
we  find  them  establishing  the  present  govern- 
ment, with  all  the  powers  before  reheaned, 
giving  to  it,  amongst  other  things,  the  sole  con- 
trol of  the  money  of  the  country  and  expresslj^ 
prohibiting  the  States  from  issuing  bills  of  credit 
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and  from  xnakiDg  anylhinp  but  gold  and  silver 
a  legal  tender,  and  imposing  no  such  restric- 
tion upon  the  General  Government,  how  can 
we  reeist  the  conclusion  that  they  intended  to 
leave  to  it  that  power  unimpaired,  in  case  the 
future  exigencies  of  the  nation  should  require 
its  exercise? 

I  am  aware  that  according  to  the  report  of 
Mr.  Madison  in  the  ori^nal  draft  of  the  Con- 
stitution, the  clause  relating  to  the  borrowing 
of  money  read,  *'to  borrow  money  and  emit 
bills  on  the  credit  of  the  United  States,"  and 
that  the  words  "and  emit  bills"  were,  after 
some  debate,  struck  out.  But  they  were  struck 
out  with  diverse  views  of  members,  some  deem- 
ing them  useless  and  others  deeming  them 
hurtful.  The  result  was  that  they  chose  to 
adopt  the  Constitution  as  it  now  stands,  with- 
out any  words  either  of  grant  or  restriction  of 
power,  and  it  is  our  duly  to  construe  the  in- 
strument by  its  words,  in  the  light  of  history, 
of  the  general  nature  of  government,  and  the 
incidents  of  sovereignty. 

The  same  argument  was  employed  against 
the  creation  of  a  United  States  bank.  A  power 
to  create  corporations  was  proposed  in  the  Con- 
▼ention  and  rejected.  The  power  was  proposed 
with  a  limited  application  to  cases  where  the 
public  good  might  require  them  and  the  au- 
thority of  a  single  State  might  be  incompetent. 
It  was  still  rejected.  It  was  then  confined  to 
the  building  of  canals,  but  without  effect.  It 
was  argued  that  such  a  power  was  unnecessary 
and  might  be  dangerous.  Yet  Congress  has 
not  only  chartered  two  United  States  banks, 
whose  constitutionality  has  been  sustained  by 
this  court,  but  several  other  institutions.  As  a 
means  appropriate  and  conducive  to  the  end  of 
carrying  into  effect  the  other  powers  of  the 
government,  such  as  that  of  borrowing  money 
with  promptness  and  dispatch,  and  facilitating 
the  fiscal  operations  of  the  government,  it  was 
deemed  within  the  power  of  Congress  to  create 
such  an  institution  under  the  general  power 
given  to  pass  all  such  laws  as  might  be  neces- 
aary  and  proper  for  carrying  into  execution  the 
other  powers  granted.  The  views  of  particu- 
lar members  or  the  course  of  proceedings  in 
the  Convention  cannot  control  the  fair  mean- 
ing and  general  scope  of  the  Constitution  as  it 
was  finally  framed  and  now  stands.  It  is  a 
finished  document,  complete  in  itself,  and  to  be 
interpreted  in  the  light  of  historj  and  of  the 
circumstances  of  the  period  in  which  it  was 
framed. 

No  one  doubts  at  the  present  day  nor  has 
eyer  seriously  doubted  that  the  power  of  the 
goyemment  to  emit  bills  exists.  It  has  been 
exercised  by  the  government  without  question 
for  a  larse  portion  of  its  history.  This  being 
conceded,  the  incidental  power  of  giving  such 
bills  the  quality  of  legal  tender  follows  almost 
as  a  matter  of  course. 

I  hold  it  to  be  the  prerogative  of  ever^  gov- 
ernment not  restrained  by  its  Constitution  to 
anticipate  its  resources  by  the  issue  of  ex- 
cheouer  bills,  bills  of  credit,  bonds,  stock,  or  a 
banking  apparatus.  Whether  those  issues  shall 
or  shallnot  be  receivable  in  payment  of  private 
debts  is  an  incidental  matter  in  the  discretion 
of  such  government  unless  restrained  by  con- 
stitutional prohibition. 

This  power  is  entirely  distinct  from  that  of 
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coining  money  and  regulating  the  value  iht-ru- 
of.  It  is  not  only  embraced  in  the  pownr  to 
make  all  necessary  auxiliary  laws,  but  it  is  in- 
cidental to  the  power  of  borrowing  money.  It 
is  often  a  necessary  means  of  anticipating  and 
realizing  promptly  the  national  resources, 
when,  perhaps,  promptness  is  necessary  to  the 
national  existence.  It  is  not  an  attempt  to  coin 
money  out  of  a  valueless  material,  like  the 
coinage  of  leather  or  ivory  or  kowrie  shells.  It 
is  a  pledge  of  the  national  credit.  It  is  a  prom- 
ise by  the  government  to  pay  dollars;  it  is  not 
an  attempt  to  make  dollars.  The  standard  of 
value  is  not  changed.  The  government  simply 
demands  that  its  credit  shall  be  accepted  and 
received  by  public  and  private  creditors  during 
the  pending  exigency.  "Every  government  has 
a  right  to  demand  this  when  its  existence  is  at 
stake.  The  interests  of  every  citizen  are  bound 
up  with  the  fate  of  the  government.  None 
can  claim  exemption.  If  they  cannot  trust 
their  government  in  its  time  of  trial  they  are 
not  worthy  to  be  its  citizens. 

But  it  is  said,  why  not  borrow  money  in  the 
ordinary  way?  The  answer  is,  the  Legislative 
Department,  being  the  nation  itself,  speaking 
by  its  representatives,  has  a  choice  of  methods, 
and  is  the  msster  of  its  own  discretion.  One 
mode  of  borrowing,  it  is  true,  is  to  issue  the 
government  bonds,  and  to  invite  capitalists  to 
purchase  them.  But  this  is  not  the  only  mode, 
it  is  often  too  tardy  and  inefficient.  In  time  of 
war  or  public  danger.  Congress,  representing 
the  sovereign  power,  by  its  right  of  eminent  do- 
main, may  authorize  the  President  to  take  pri- 
vate property  for  the  public  use  and  ^ive  gov- 
ernment certificates  therefor.  This  is  largely 
done  on  such  occasions.  It  is  an  indirect  way 
of  compelling  the  owner  of  property  to  lend  to 
the  government.  He  is  forced  to  rely  on  the 
national  credit.  >^ 

Can  the  poor  man's  cattle  and  horses  and 
com  be  thus  taken  by  the  jBpvemment  when 
the  public  exigency  requires  it,  and  cannot  the 
rich  man's  bonds  and  notes  be  in  like  manner 
taken  to  reach  the  same  end?  If  the  govern- 
ment enacts  that  the  certificates  of  indebtedness 
which  it  gives  to  the  farmer  for  his  cattle  and 
provender  ^udl  be  receivaole  by  the  farmer's 
creditors  in  payment  of  his  bonds  and  notes, 
is  it  anything  more  than  transferring  the  gov- 
ernment loan  from  the  hands  of  one  man  to  the 
hands  of  another — perhaps  far  more  able  to 
advance  it?  Is  it  anything  more  than  putting 
the  securities  of  the  capitalist  on  the  same 
platform  as  the  farmer's  stock? 

No  one  supposes  that  these  government  cer- 
tificates are  never  to  be  paid — that  the  day  of 
specie  payments  is  never  to  return.  And  it  mat- 
ters not  in  what  form  they  are  issued.  The 
principle  is  still  the  same.  Instead  of  certifi- 
cates they  may  be  Treasury  Notes,  or  paper  of 
any  other  foriQ.  And  their  payment  may  not 
be  made  directly  in  coin,  but  they  may  be  first 
convertible  into  government  bonds,  or  other 
government  securities.  Through  whatever 
changes  they  pass,  their  ultimate  destiny  is  to 
be  paid.  But  it  is  the  prerogative  of  the  Legis- 
lative Department  to  determine  when  the  fit 
time  for  payment  has  come.  It  may  be  long  de- 
layed, perhaps  many  may  think  it  too  long  after 
the  exigency  has  passed.  But  the  abuse  of  a 
power,  if  proven,  is  no  argument  against  its  ex- 
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iBtence.  And  the  courts  are  not  responbible 
therefor.  Questions  of  political  expediency  be- 
long to  the  legislative  halls,  not  to  the  judicial 
forum.  It  might  subserve  thepresent  good  if 
we  should  declare  the  Legal  Tender  Act  un- 
constitutional, and  a  temporary  public  satisfac- 
tion might  be  the  result.  But  what  a  miserable 
consideration  would  that  be  for  a  permanent 
loss  of  one  of  the  Just  and  necessary  powers  of 
the  government;  a  power  which,  had  Congress 
failS  to  exercise  it  when  it  did,  we  might  have 
had  no  court  here  to  day  to  consider  Uie  ques- 
tion, nor  a  government  or  a  country  to  make  it 
important  to  do  so. 

Another  ground  of  the  power  to  issue  Treas- 
ury Notes  or  bills  is  the  necessity  of  providing 
a  proper  currency  for  the  country,  and  espe- 
cially of  providing  for  the  failure  or  disappear- 
ance of  the  ordinary  currency  in  times  of  finan- 
cial pressure  and  threatened  collapse  of  com- 
mercial credit.  Currency  is  a  national  necessity. 
The  operations  of  the  government,  as  well  as 
private  transactions,  are  wholly  dependent  up- 
on it.  The  State  Governments  are  prohibited 
from  making  money  or  issuing  bills.  Uniform- 
ity of  money  was  one  of  the  objects  of  the  Con- 
stitution. The  coinage  of  money  and  regulation 
of  its  value  is  conferred  upon  the  General  Gov- 
ernment exclusively.  That  Government  has 
also  the  power  to  issue  bills.  It  follows,  as  a 
matter  of  necessity,  as  a  consequence  of  these 
various  provisions,  that  it  is  specially  the  duty 
of  the  General  Government  to  provide  a  national 
currency.  The  States  cannot  do  it,  except  by 
the  charter  of  local  banks,  and  that  remedy,  if 
strictly  legitimate  and  constitutional,  is  inade- 
quate, fluctuating,  uncertain,  and  insecure,  and 
operates  with  all  the  partiality  to  local  inter- 
ests^  which  it  was  the  very  object  of  the  Con- 
stitution to  avoid.  But  redded  as  a  duty  of  the 
General  Govemm^t,  it  is  strictly  in  accord- 
ance with  the  spirit  of  the  Constitution,  as  well 
as  in  line  with  the  national  necessities. 

It  is  absolutely  essential  to  independent  na- 
tional existence  that  government  should  have  a 
firm  hold  on  the  two  great  sovereign  instrumen 
talities  of  the  sword  and  the  purse,  and  the 
right  to  wield  them  without  restriction  on  oc- 
casions of  national  peril.  In  certain  emergen- 
cies government  must  have  at  its  command,  not 
only  the  personal  services — the  bodies  and  lives 
^f  its  citizens,  but  the  lesser,  though  not  less^ 
essential,  power  of  absolute  control  over  the  re- 
sources of  the  country.  Its  armies  must  be 
filled,  and  its  navies  manned,  by  the  citizens  in 
person.  Its  material  of  war,  its  munitions, 
equipment,  and  commissary  stores  must  come 
from  the  industry  of  the  country.  This  can 
only  be  stimulate  into  activity  by  a  proper 
financial  system,  especially  as  regards  the  cur- 
rency. 

A  constitutional  government,  notwithstand- 
ing the  right  of  eminent  domain,  cannot  take 
physical  and  forcible  possession  of  all  that  it 
may  need  to  defend  the  country,  and  is  reluc- 
tant to  exercise  such  a  power  when  it  can  be 
avoided.  It  must  purchase,  and  by  purchase 
command  materials  and  supplies,  products  of 
manufacture,  labor,  service  of  every  kind.  The 
government  cannot,  by  physical  power,  compel 
the  workshops  to  turn  out  millions  of  dollars' 
worth  of  manufactures  in  leather,  and  cloUi, 
and  wood,  and  iron,  which  are  the  very  first 
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conditions  of  military  equipment.  It  must  stimu- 
late and  set  in  motion  the  industry  of  the  coun- 
try.   In  other  words,  it  must  puix^ase.  But  it 
cannot  purchase  with  specie.    That  is  soon  ex- 
hausted, hidden  or  exported.   It  must  purchase 
by  credit.    It  cannot  force  its  citizens  to  take 
its  bonds.    It  must  be  able  to  lay  its  hands  on 
the  currency — that  great  instrument  of    ex- 
change by  which  the  people  transact  all  Uieir 
own  affairs  with  each  other;  that  thing  which 
they  must  have,  and  which  lies  at  the  founda- 
tion of  all  industrial  effort  and  all  business  in 
the  community.      When  the  ordinary  currency 
disappears   as  it  often  does  in  time  of  war. 
when  business  begins  to  stagnate  and  general 
bankruptcy  is  imminent,  then  the  government 
must  have*  power  at  the  same  time  to  renovate 
its  own  resources  and  to  revive  the  drooping 
energies  of  the  nation  by  supplying  it  with  a 
circulating  medium.    What  that  medium  shall 
be,  what  its  character  and  qualities,  will  depend 
upon  the  greatness  of  the  exigency,  and  the  de- 
gree of  promptitude  which  it  demands.    These 
are  legislative  questions.    The  heart  of  the  na- 
tion must  not  be  crushed  out.  The  people  most 
be  aided  to  pay  their  debts  and  meet  their  obli- 
gations.   The  debtor  interest  of  the  country 
represent  its  bone  and  sinew,  and  must  be  en- 
couraged to  pursue  its  avocations.    If  relief 
were  not  affonled  universal  bankruptcy  would 
ensue,  and  industry  would  be  stopped,  and 
government  would  be  paralyzed  in  the  panU3rBis 
of  the  people.    It  is  an  undoubted  fact  that 
durine  the  late  civil  war,  the  activity  of  the 
work&opsand  factories,  mines  and  machinery, 
ship-yards,  railroads  and  canals  of  the  loyal 
States,  caused  by  the  issue  of  the  legal  tender 
currency,  constituted  an  inexhaustible  fountain 
of  strength  to  the  national  cause. 

These  views  are  exhibited,  not  for  the  pur- 
pose of  showing  that  the  power  is  a  desirable 
one  and,therefore,  oueht  to  be  assumed;  much 
less  for  the  purpose  of  giving  judgment  on  the 
expediency  of  its  exercise  in  any  particular  case; 
but  for  the  puroose  of  showing  that  it  is  one  of 
those  vital  ana  essential  powers  inhering  in 
every  national  sovereignty  and  necessary  to  its 
self-preservation. 

But  the  creditor  mterest  will  loee  some  of  its 
gold!.  Is  gold  the  one  thing  needful?  Isitworae 
for  the  creditor  to  lose  a  Tittle  by  depreciation 
than  everything  by  the  bankruptcy  of  his 
debtor?  Nay,  is  it  worse  than  to  lose  everything 
by  the  subversion  of  the  government?  What  is  it 
that  protects  him  in  the  accunmlation  and  pos- 
session of  his  wealth  ?  Is  it  not  the  government 
and  its  laws?  And  can  he  not  consent  to  trust 
that  government  for  a  brief  period  until  itdiall 
have  vindicated  its  right  to  exist?  AH  property 
and  all  rights,  even  those  of  liberty  ana  life,  are 
held  to  the  fundamental  condition  of  bcdng  li- 
able to  be  impaired  bv  providential  calamities 
and  national  vicissitudes.  Taxes  impair  my  in> 
come  or  the  value  of  my  property.  The  con- 
demnation of  my  homestead,  or  a  valuable  part 
of  it  for  a  public  improvement,  or  public  de- 
fense, will  sometimes  destroy  its  value  to  me ; 
the  conscription  may  deprive  me  of  liberty  and 
destroy  my  life.  So  with  the  power  of  govern- 
ment to  borrow  money,  a  power  to  be  exercised 
by  the  consent  of  the  lender,  if  possible,  but  to 
be  exercised  without  his  consent,  if  necessary. 
And  when  exercised  in  the  form  of  legal  tendca^, 
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notes  or  bills  of  credit.it  may  operate  for  the  time 
being  to  compel  the  creditor  to  receive  the  credit 
of  the  government  in  place  of  the  gold  which  he 
expected  to  receive  from  his  debtor.  All  these  are 
fundamental  political  conditions  on  which  life, 
propertv,  and  money  are  respectively  held  and 
enjoyea  under  our  svstem  or  government,  nay, 
under  any  system  of  government.  There  are 
times  when  the  exigencies  of  the  state  rightly 
absorb  all  subordinate  considerations  of  private 
interest,  convenience,  or  feeling;  and  at  such 
times,  the  temporary  though  compulsory  ac- 
ceptance by  a  private  creditor  of  the  government 
credit  in  lieu  of  his  debtor's  obligation  to 
pay,  is  one  of  the  slightest  forms  in  which  the 
necessary  burdens  of  society  can  be  sustained. 
Instead  of  being  a  violation  of  such  obligation, 
it  merely  sublecte  it  to  one  of  those  conditions 
under  which  it  is  held  and  enloyed. 

Another  consideration  bearing  upon  this  ob- 
jection is  the  fact  that  the  power  given  to  Con- 
gress to  coin  money  and  regulate  the  value  there- 
of, includes  the  power  to  alter  the  metallic 
standard  of  coinage,  as  was  done  in  1884; 
whereby  contracts  made  before  the  alteration, 
and  payable  thereafter,  were  satisfied  by  the 
payment  of  six  per  cent,  less  of  pure  gold  than 
vras  contemplated  when  the  contracts  were 
made.  This  power  and  this  conseouence  flow- 
ing from  its  exercise,  were  much  aiscussed  in 
the  peat  case  of  Mixed  Money*,  in  Sir  John 
Davies'  Report,  and  it  was  there  held  to  belong 
to  the  King's  ordinary  prerogative  over  the  coin- 
age of  money,  without  any  sanction  from  Parlia- 
ment. Subeiequent  AcU  of  Parliament  fixed  the 
standard  of  purity  and  weight  in  the  coinage 
of  the  realm,  which  has  not  been  altered  for  a 
hundred  and  t^fty  years  past.  But  the  same  au- 
thority which  fixed  it  in  the  time  of  Queen 
Anne,  is  competent  at  any  time  to  change  it. 
Whether  it  shall  be  chang^  or  not  \a  a  matter 
of  mere  legislative  discretion.  And  such  is,  un- 
doubtedly, the  public  law  of  this  country. 
Therefore,  the  mere  fact  that  the  value  of  debts 
may  be  depreciated  bv  legal  tender  laws,  is  not 
conclusive  against  their  validity;  for  that  is 
clearly  the  effect  of  other  powers  which  may 
be  exercised  by  Congress  in  its  dlBcretion. 

It  follows  as  a  corollary  from  these  views, 
that  it  makes  no  difference  in  the  principle  of 
the  thing,  that  the  contract  of  the  debtor  is  a 
speoiflc  engagement,  in  terms,  to  pay  gold  or 
silver  money,  or  to  pay  in  specie.  So  long  as 
the  money  of  the  country,  in  whatever  terms 
described,  is  in  contemplation  of  the  parties,  it 
is  the  object  of  the  legal  tender  laws  to  make 
the  credit  of  the  government  a  lawful  substitute 
therefor.  If  the  contract  is  for  the  delivery  of 
a  chattel  or  a  specific  commodity  or  substance, 
the  law  does  not  apply.  If  it  is  oona  fide  for  so 
many  carats  of  diamonds  or  so  many  ounces  of 
gold  as  bullion,  the  specific  contract  must  be 
performed.  But  if  terms  which  naturally  im- 
port such  a  contract  are  used  by  way  of  evasion. 
and  money  only  is  intended,  the  law  reaches  the 
case.  Not  but  that  Congress  might  limit  the 
operation  of  the  law  in  any  way  it  pleased.  It 
might  make  an  exception  of  cases  where  the 
contract  expressly  promises  gold  and  silver 
money.  But  if  it  has  not  done  so;  if  the  enact- 
ment is  general  in  its  terms,  specific  promises 
to  pay  the  money  in  specie  are  just  as  much  sub- 
ject to  the  operation  of  the  law  as  a  mere  prom- 
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ise  to  pay  so  many  dollars — for  that,  in  contem- 
plation of  law,  is  a  promise  to  pay  money  in 
specie. 

Hence  I  differ  from  my  brethren  in  the  de- 
cision of  one  of  the  cases  now  before  the  court, 
to  wit :  the  case  of  Treb&cock  v.  WU»on  {post, 
in  which  the  promise  (made  in  June,  1861, 
was  to  pay,  one  year  after  date,  the  sum  of 
$900,  with  ten  per  cent,  interest  from  date, 
payable  in  specie.  Of  course  this  difference 
arises  from  the  different  construction  given  to 
the  Legal  Tender  Acts.  I  do  not  understand  the 
majority  of  the  court  to  decide  that  an  Act  so 
drawn  so  as  to  embrace,  in  terms,  contracts 
payable  in  specie,  would  not  be  constitutional. 
Such  a  decision  would  completely  nullifv  the 
power  claimed  for  the  government.  For  it 
would  be  very  easy,  by  the  use  of  one  or  two 
additional  words,  to  make  all  contracts  payable 
in  specie. 

It  follows  as  another  corollary  from  the  views 
which  I  have  expressed  that  the  power  to  make 
Treasury  Notes  a  legal -tender,  whilst  a  mere  in- 
cidental one  to  that  of  issuing  the  notes  them- 
selves, and  to  one  of  the  forms  of  borrowing 
monev,  is  nevertheless  a  power  not  to  be  re- 
sorted to  except  upon  extraordinary  and  press- 
ing occasions,  such  as  war  or  other  public  exi- 
gencies of  great  gravity  and  importance;  and 
i^ould  be  no  longer  exerted  than  all  Uie  cir- 
cumstances of  the  case  demand. 

I  do  not  say  that  it  is  a  war  power,  or  that  it 
is  only  to  be  called  into  exercise  in  time  of  war; 
for  other  public  exigencies  may  arise  in  the  his- 
tory of  a  nation  which  may  make  it  expedient 
and  imperative  to  exercise  it.  But  of  the  oc- 
casions when,  and  of  the  times  how  lone,  it 
shall  be  exercised  and  in  force,  it  is  for  the  Leg- 
islative Department  of  the  Government  to  judge. 
Feeling  sensibly  the  judgments  and  wisnes  of 
the  people,  that  department  cannot  long  (if  it  Is 
proper  to  suppose  that  within  its  sphere  it  ever 
can)  misunderstand  the  business  interests  and 
just  rights  of  the  community. 

I  deem  it  unnecessarv  to  enter  into  a  minute 
criticism  of  all  the  savings,  wise  or  foolish,  that 
have,  from  time  to  time,  been  uttered  on  this 
subject  by  statesmen,  philosophers, or  theorists. 
The  writers  on  political  economy  are  generally 
opposed  to  the  exercise  of  the  power.  The  con- 
siderations which  they  adduce  are  very  proper 
to  be  urged  upon  the  depositary  of  the  power. 
The  question  whether  the  power  exists  in  a  na- 
tional government,  is  a  great  practical  question 
relating  to  the  national  safety  and  independ- 
ence, and  statesmen  are  better  judges  of  this 
question  than  economists  can  be.  >Their  judg- 
ment is  ascertained  in  the  history  and  practice 
of  governments,  and  in  the  silence  as  well  as 
the  words  of  our  written  Constitution.  A  pa- 
rade of  authorities  would  serve  but  little  purpose 
after  Chief  Justice  Marshall's  profound  discus- 
sion of  the  powers  of  Congress  in  the  great  case 
of  McCuUocfi  V.  Maryland,  14  Wheat.,  416. 
If  we  speak  not  according  to  the  spirit  of  the 
Constitution  and  authorities,  and  the  incontro- 
vertible logic  of  events,  elaborate  extracts  can- 
not add  weight  to  our  decision. 

Great  stress  has  been  laid  on  the  supposed 
fact  that  England  in  all  its  great  wars  and  emer- 
gencies, has  never  made  its  exchequer  bills  a 
legal  tender.  This  importe  a  eulogium  on  Brit- 
ish conservatism  in  relation  to  contracts,  which 
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that  nation  would  hardly  regard  as  flattering. 
It  is  well  known  that  for  over  twenty  years, 
from  1797  to  1820,  the  most  stringent  paper 
money  system  that  ever  existed  prevailed  in 
England,  and  lay  at  the  foundation  of  all  her 
elapticitv  and  endurance.  It  is  true  that  the 
Bank  of  England  notes,  which  the  bank  were 
required  to  issue  until  they  reached  an  amount 
then  unprecedented,  were  not  technically  made 
legal  tenders,  except  for  the  purpose  of  reliev- 
ing from  arrest  and  imprisonment  for  debt;  but 
worse  than  that,  the  bank  was  expressly  for- 
bidden to  redeem  its  notes  in  specie,  except  for 
a  certain  small  amount  to  answer  the  purpose 
of  change.  The  people  were  obliged  to  receive 
them.  The  government  had  nothing  else 
wherewith  to  pay  its  domestic  creditors.  The 
people  themselves  had  no  specie,  for  that  was 
absorbed  by  the  Bank  of  England,  and  husband- 
ed for  the  uses  of  government  in  carrying  on 
its  foreign  wars  and  paying  its  foreign  subsi- 
dies. The  country  banks'depended  on  the  Bank 
of  England  for  support,  and  of  course  they 
could  not  redeem  their  circulation  in  specie. 
The  result  was  that  the  nation  was  perforce 
obliged  to  treat  the  bank-notes  as  a  legal  tender 
or  suffer  inevitable  bankruptcy.  In  such  a  state 
of  things  it  went  veiy  hard  with  any  man  who 
demanded  specie  in  fulfillment  of  his  contracts. 
A  man  b^  the  name  of  Grigbv  tri^  it,  and 
brought  his  case  into  court,  and  elicited  from 
Lord  Alvanley  the  energetic  expression :  "Thank 
Qod,  few  such  creditors  as  the  present  plaintiff 
have  been  found  since  the  passing  of  the  Act." 
Q^righy  v.  Oakes,  2  Bos.  &  P.,  628.  It  is  to  be 
presumed  that  he  was  the  last  that  ever  showed 
himself  in  an  English  court. 

It  is  well  known  that  since  the  resumption  of 
specie  payments,  the  Act  of  1883,  re-chartering 
the  bank,  has  expressly  made  the  Bank  of  En 
gland  notes  a  legal  tender. 

It  is  unnecessary  to  refer  to  other  examples. 
France  is  a  notable  one.  Her  asuignais,  issued 
at  the  commencement  and  during  the  Revolu- 
tion, performed  the  same  office  as  our  Conti- 
nental bills;  and  enabled  the  nation  to  gather 
up  its  latent  strength  and  call  out  its  energies. 
Almost  every  nation  of  Europe,  at  one  time  or 
another,  has  found  it  necessair,  or  expedient, 
to  resort  to  the  same  method  of  carrying  on  its 
operations  or  defending  itself  against  aggression. 

It  would  be  sad,  indeed,  if  this  great  nation 
were  now  to  be  deprived  of  a  power  so  neces- 
sair to  enable  it  to  protect  its  own  existence, 
ana  to  cope  with  the  other  great  powers  of  the 
worki.  No  doubt  foreign  powers  would  rejoice 
if  we  should  deny  the  power.  No  doubt  for- 
eign creditors  would  rejoice.  They  have,  from 
the  first,  taken  a  deep  interest  in  the  question. 
But  no  true  friend  to  our  Government,to  itssta- 
bihty  and  its  power  to  sustain  itself  under  all 
vicissitudes,  can  be  indifferent  to  the  great 
wrong  which  it  would  sustain  by  a  denial  of  the 
power  in  question — a  power  to  be  seldom  exer- 
cised, certainly;  but  one.  the  possession  of 
which  is  so  essential,  and  as  it  seems  to  me,  so 
undoubted. 

Regarding  the  question  of  power  as  so  im- 
portant to  the  stability  of  the  Government,I  can- 
not acquiesce  in  the  decision  of  Hepburn  v .  Qrift- 
wold,  8  Wall.,  603  [76  U.  8.,  XIX.,  518].  I 
cannot  consent  that  the  (Government  should  be 
deprived  of  one  of  its  just  powers  by  a  decision 
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made  at  the  time,  and  under  the  circumstances, 
in  which  that  decision  was  made.  On  a  ques- 
tion relating  to  the  power  of  the  government, 
where  I  am  perfectly  satisfied  that  it  has  the 
power.  I  can  never  consent  to  abide  by  a  decis- 
ion denying  it. unless  made  with  reasonable  una- 
nimity and  acquiesce  in  by  the  country. 
Where  the  decision  is  recent,  and  is  only  made 
by  a  bare  majority  of  the  court,  and  during  a 
time  of  public  excitement  on  the  subject,  when 
the  question  has  largely  entered  into  the  politi- 
cal discussions  of  the  day,  I  consider  it  our 
right  and  duty  to  subject  it  to  a  further  exami- 
nation, if  a  majority  of  the  court  are  dissatis- 
fied with  the  former  decision.  And  in  this  case, 
with  all  deference  and  respect  for  the  former 
judgment  of  the  court,  I  am  so  fully  convinced 
that  it  was  erroneous,  and  prejudicial  to  the 
rights,  interest,  and  safety  of  the  General  Gov- 
ernment, that  I,  for  one,  have  no  hesitation  in 
reviewing  and  overruling  it.  It  should  be  re- 
memberMi,  that  this  court,  at  the  very  term  in 
which,  and  within  a  few  weeks  after,  the  de- 
cision in  Hepburn  v.  Gruwold  \mpra\  was 
delivered,  when  the  vacancies  on  the  Bench  were 
filled, determined  to  hear  the  question  re- argued. 
This  fact  must  necessarily  have  had  the  effect 
of  apprising  the  country  that  the  decision  was 
not  fully  acquiesced  in,  and  of  obviating  any 
injurious  consequences  to  the  business  of  the 
country  by  its  reversal. 

In  my  judgment  the  decrees  in  all  the  cases 
before  us  should  be  afiirmed. 

Mr.  (7/iti0/«7t/9<tc0  Chase*  dissenting: 

We  dissent  from  the  argument  and  conclu- 
sion in  the  opinion  just  announced. 

The  rule,  by  which  the  constitutionality  of 
an  Act  of  Congress  passed  in  the  alle^;ed  exer- 
cise of  an  implied  power  is  to  be  tried,  is  no 
Ioniser,  in  this  court,  open  to  question.  It  was 
laid  down  in  the  case  of  McVuUoeh  v,  Mary- 
land, 4  Wheat.,  421,  by  CA^/ ./iit^ictf  Marshall, 
in  these  words:  "Let  the  end  be  legitimate;  let 
it  be  within  the  scope  of  the  Constitution,  and 
all  means  which  are  appropriate,  which  are 
plainly  adapted  to  that  end,  which  are  not  pro- 
hibited but  consistent  with  the  letter  and  spirit 
of  the  Constitution,  are  constitutional." 

And  it  is  the  plain  duty  of  the  court  to  pro- 
nounce Acts  of  Congress  not  made  in  the  exer- 
cise of  an  express  power  nor  coming  within  the 
reasonable  scope  of  this  rule,  if  made  in  virtue 
of  an  implied  power,  unwarranted  by  the  Con- 
stitution Acts  of  Congress  not  made  in  pur- 
suance of  the  Constitution  are  not  laws. 

Neither  of  these  propositions  was  questioned 
in  the  case  of  Hepburn  v.  OriguxM,  8  Wall.  .606 
[75  U.  8.,  XIX..  620|.  The  judges  who  dia- 
sented  in  that  case  roHmtaincd  that  the  clause  in 
the  Act  of  February  25,  1862,  making  the 
United  States  notes  a  legal  tender  in  payment 
of  debts,  was  an  appropriate,  plainly  adapted 
means  to  a  constitutional  end.  not  prohibited  but 
consistent  with  the  letter  and  spirit  of  the  Con- 
stitution. The  majority  of  the  court  as  then 
constituted ,  fi  ve  j  udges  out  of  eight,  felt '  *o\A  iged 
to  conclude  that  an  Act  making  mere  promises 
to  pay  dollars  a  legal  tender  in  payments  of 
debts  previously  contracted  is  not  a  means  ap- 
propriate, plainly  adapted,  really  calculated  to 
carry  into  effect  any  express  power  veated  in 
Congress,  is  inconsistent  with  the  spirit  of  the 
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ConstitutioD,  and  is  prohibited  by  the  Consti- 
tution." 

In  the  case  or  the  U.8,  v.  DeWitt,  9  Wall.,41 
[76  U.  8.,  XIX.,  593],  we  held  unanimously. 
that  a  provision  of  the  internal  revenue  law 
prohibiting  the  sale  of  certain  illuminating  oil 
in  the  States  was  unconstitutional,  though  it 
might  increase  the  production  and  sale  of  other 
oils,  ^d  consequently  the  revenue  derived  from 
them,  because  this  consequence  was  too  remote 
and  uncertain  to  warrant  the  court  in  sayine 
that  the  prohibition  was  an  appropriate  and 
plainly  adapted  means  for  carrymg  into  execu- 
tion the  power  to  lav  and  collect  taxes. 

We  agree^  then,  that  the  question  whether  a 
law  is  a  necessary  and  proper  means  to  execu- 
tion of  an  express  power,  within  the  meaning 
of  these  words  as  defined  by  the  rule— that  is  to 
say,  a  means  appropriate,  plainly  adapted,  not 
prohibited  but  consistent  with  the  letter  and 
spirit  of  the  Constitution— is  a  Judicial  question. 
CongreBS  may  not  adopt  any  means  for  the  exe- 
cution of  an  express  power  that  Congress  may 
Bee  fit  to  adopt.  It  must  be  a  necessary  and 
proper  means  within  the  fair  meaning  of  the 
rule.  If  not  such  it  cannot  be  employed  con- 
sistently with  the  Constitution.  Whether  the 
means  actually  employed  in  a  given  case  are 
such  or  not  the  court  must  decid^.  The  court 
must  Judge  of  the  fact,  Congress  of  the  degree 
of  necessity. 

A  majority  of  the  court,  five  to  four,  in  the 
opinion  which  has  Just  been  read,  reverses  the 
judgment  rendered  by  the  former  majority  of 
five  to  three,  in  pursuance  of  an  opinion  formed 
after  repeated  arguments,  at  successive  terms, 
and  careful  consideration;  and  declares  the  le- 
gal tender  clause  to  be  constitutional;  that  is  to 
say,  that  an  Act  of  Confess  making  promises 
to  pay  dollars  legal  tender  as  coined  dollars  in 
payment  of  pre-existing  debts  is  a  means  appro- 
priate and  plainly  adapted  to  the  exercise  of 
powers  expressly  nanted  by  the  Constitution, 
and  not  prohibited  itself  by  the  Constitution 
but  consistent  with  its  letter  and  spirit.  And 
this  reversal,  unprecedented  in  the  history  of  the 
court,  has  been  produced  by  no  change  in  the 
opinions  of  those  who  concurred  in  the  former 
judgment.  One  closed  an  honorable  judicial 
career  by  resignation  after  the  case  had  been  de- 
cided (27th  Isovember,  1869)  after  the  opinion 
had  been  read  and  agreed  to  in  conference  (:;S9th 
January,  1870),and  after  the  day  when  it  would 
have  been  delivered  in  court  (8l8t  January,  1870) 
bad  not  the  delivery  been  postponed  for  a  week 
to  give  time  for  the  preparation  of  the  dissenting 
opinion.  The  court  was  then  full,  but  the  va- 
cancy caused  by  the  resignation  of  Mr.  Ju$Uce 
Grier  having  bieen  subs^uently  filled  and  an 
additional  Justice  having  been  appointed  under 
the  Act  increasing  the  number  of  Judces  to 
nine,  which  took  effect  on  the  first  Monday  of 
December,  1869,  the  then  majority  find  them- 
selves in  a  minority  of  the  court,  as  now  consti- 
tuted, upon  the  question. 

Their  convictions,  however,  remain  un- 
changed.  We  adhere  to  the  opinion  pronounced 
in  Hepburn  v.  Oriswold.  Reflection  has  only 
wrought  a  firmer  belief  in  the  soundness  of  the 
constitutional  doctrines  maintained,  and  in  the 
koportance  of  them  to  the  country. 

We  agree  that  much  of  what  was  said  in  the 
dissenting  opinion  in  that  case,  which  has  be- 
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come  the  opinion  of  a  majority  of  the  court  as 
now  constituted,  was  correctly  said.  We  fully 
affree  in  all  that  was  quoted  from  Chitf  Justice 
Marshall.  We  had,  indeed,  accepted,  without 
reserve,  the  definition  of  implied  powers  in 
which  that  great  judge  summed  up  his  argu- 
ment, of  which  the  language  quotea  formed  a 
part.  But  if  it  was  intended  to  ascribe  to  us 
"the  doctrine  that  when  an  Act  of  Congress  is 
brought  to  the  test  of  this  clause  of  the  Consti- 
tution," namely:  the  clause  granting  the  power 
of  ancillary  legislation, '  'its necessity  must  be  ab- 
sdlute,and  its  adaptation  to  the  conceded  pur- 
pose unquestionable,"  we  must  be  permitted  not 
only  to  disclaim  it,  but  to  say  that  there  is  nothing 
in  the  opinion  of  the  then  majority  which  ap- 
proaches the  assertion  of  any  such  doctrine.  We 
did,  indeed, venture  to  cite,  with  approval,the 
language  of  Judge  Btorv  in  his  great  work  on 
the  Constitution,  that  the  words  necessary  and 
proper  were  intended  to  have  "a  sense  at  once 
admonitory  and  directory,"  and  to  require  that 
the  means  used  in  the  execution  of  an  express 
power  ''should  be  bona  fide,  appropriate  to  the 
end"  (1  Story,  Const.,  42,  section  1251)  and 
also  ventured  to  say  that  the  10th  Amendment, 
reserving  to  the  States  or  the  people  all  powers 
not  delegated  to  the  United  States  by  the  Con- 
stitution, nor  prohibited  by  it  to  the  States,  "was 
intended  to  have  a  like  admonitory  and  direc- 
tory sense,"  and  to  restrain  the  limited  govern- 
ment established  by  the  Constitution  from  the 
exercise  of  powers  not  clearly  delegated  or  de- 
rived by  Just  inference  from  powers  so  dele- 
gated. In  thus  quoting  Judge  Story,  and  in 
this  expression  of  our  own  opinion,  we  certain- 
ly did  not  suppose  it  possible  that  we  could  be 
understood  as  asserting  that  the  clause  in  ques- 
tion "was  designed  as  a  restriction  upon  the 
ancillary  power  incidental  to  every  grant  of 
power  in  express  terms."  It  was  this  proposi- 
tion which  "was  stated  and  refuted"  in  AfeOul- 
loeh  V.  Maryland.  That  refutation  touches 
nothing  said  by  us.  We  assert  only  that  the 
words  of  the  Constitution  are  such  as  admonish 
Congress  that  implied  powers  are  not  to  be 
rashly  or  lightly  assumed,  and  that  they  are  not 
to  be  exercised  at  all,  unless,  in  the  words  of 
Judge  Story,  they  are  '*bonafide  appropriate  to 
the  end,"  or,  in  the  words  of  Ckief  Justice 
Marshall,  "appropriate,  plainly  adapted"  to  a 
constitutional  and  legitimate  end,  and  "not  pro- 
hibited, but  consistent  with  the  letter  and  spirit 
of  the  Constitution." 

There  appears,  therefore,  to  have  been  no 
real  difference  of  opinion  in  the  court  as  to  the 
rule  by  which  the  existence  of  an  implied  power 
is  to  be  tested,  when  Hepburn  v.  QritwM  was 
decided,  though  the  then  minority  seem  to  have 
supposed  there  was.  The  difference  had  refer- 
ence to  the  application  of  the  rule  rather  than 
to  the  rule  itself. 

The  then  minority  admitted  that  in  the  powers 
relating  to  coinage,  standing  alone,  there  is  not 
"a  sufficient  warrant  for  the  exercise  of  the 
power"  to  make  notes  a  legal  tender,  but  thought 
them  "not  without  decided  weight,  when  we 
come  to  consider  the  question  oi  the  existence 
of  this  power  as  one  necessary  and  proper  for 
carrying  into  execution  other  admitted  powers 
of  the  government."  This  weight  they  found 
in  the  fact  that  an  "express  power  over  the 
lawful  money  of  the  country  was  confided  to 
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CoDgrefis  and  forbidden  to  the  States."  It 
seemed  to  them  not  an  '^unreasonable  infer- 
ence" that,  in  a  certain  contingency,  "making 
the  securities  of  the  government  perform  the 
office  of  money  in  the  payment  of  debts  would 
be  in  harmony  with  the  power  expressly  granted 
to  coin  money."  We  perceive  no  connection 
between  the  express  power  to  coin  money  and 
the  inference  that  the  Government  may, hi  any 
contingency,  make  its  securities  perform  the 
functions  of  coined  money,  as  a  legal  tender  in 
payment  of  debts.  We  have  supposed  that  the 
power  to  exclude  from  circulation  notes  not 
authorized  bv  the  National  Government  might, 
perhaps,  be  aeduced  from  the  power  to  regulate 
the  value  of  coin;  but  that  the  power  of  the 
Government  to  emit  bilis  of  credit  was  an  exer- 
cise of  the  power  to  borrow  money,  and  that 
its  power  over  the  currency  was  incidental  to 
that  power  and  to  the  power  to  regulate  com- 
merce. This  was  the  doctrine  of  The  Veagie 
Bank  v.  F»nno,  8  Wall..  648  [75  U.  8.,  XIX., 
487],  although  not  fully  elaborated  in  that  case. 
The  question  whether  the  quality  of  legal  tender 
can  be  imparted  to  these  bills'  depends  upon 
distinct  considerations. 

Was,  then,  the  power  to  make  these  notes  of 
the  Government — these  bills  of  credit — a  legal 
tender  in  payments  an  appropriate,  plainly 
adapted  means  to  a  legitimatetma  constitutional 
end?  Or,  to  state  the  question  as  the  opinion  of 
the  then  minority  stated  it,  "does  there  exist 
any  power  in  Congress,  or  in  the  Government, 
by  express  grant,  in  execution  of  which  this 
Legal  Tender  Act  was  necessary  and  proper  in 
the  sense  here  defined  and  under  the  circum- 
stances of  its  passage?" 

The  opinion  of  the  then  minority  affirmed 
the  power  on  the  ground  that  it  was  a  necessary 
and  proper  means,  within  the  definition  of  the 
court,  in  the  case  of  McCuUoeh  v,  Maryland,  to 
carry  on  war,  and  that  it  was  not  prohibited  by 
the  spirit  or  letter  of  the  Constitution,  though 
it  was  admitted  to  be  a  law  impairing  the  obli- 
gation of  contracts,  and  notwithstanding  the 
objection  that  it  deprived  many  persons  of  their 
property  without  compensation  and  without  due 
process  of  law. 

We  shall  not  add  much  to  what  was  said  in 
the  opinion  of  the  then  majority  on  these 
points. 

The  reference  made  in  the  opinion  just  read, 
as  well  as  in  the  argument  at  the  bar,  to  the 
opinions  of  the  Chief  Justice,  when  Secretary 
of  the  Treasury,  seems  to  waiTant,  if  it  does 
not  require,  some  observations  before  proceed- 
ing further  in  the  discussion. 

It  was  his  fortune  at  the  time  the  legal  tender 
clause  was  inserted  in  the  bill  to  authorize  the 
the  issue  of  United  States  notes  and  received 
the  sanction  of  Congress,  to  be  charged  with 
the  anxious  and  responsible  duty  of  providing 
funds  for  the  prosecution  of  the  war.  In  no 
report  made  by  him  to  Congress  was  the  expe- 
dient of  making  the  notes  of  the  United  States 
a  legal  tender  suggested.  He  urged  the  issue 
of  notes  payable  on  demand  in  coin  or  received 
as  coin  in  payment  of  duties.  When  the  state 
banks  had  suspended  specie  payments,  he  rec- 
ommended the  issue  of  United  States  notes  re- 
ceivable for  all  loans  to  the  United  States  and 
all  government  dues  except  duties  on  imports. 
In  his  report  of  December,  1862,  he  said  that 
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"  United  States  notes  receivable  for  bonds  bear- 
ing a  secure  specie  interest  are  next  best  to 
notes  convertible  into  coin,"  and  after  stating 
the  financial  measures  which  in  his  judgment 
were  advisable.he  added  :"The  Secretary  recom- 
mends, therefore,  no  mere  paper  money  scheme, 
but  on  the  contrary  a  series  of  measures  look- 
ing to  a  safe  and  gradual  return  to  gold  and  sil- 
ver as  the  only  permanent  basis,  standard,' and 
measure  of  value  recognized  by  the  Constitu- 
tion." At  the  session  of  Congress  before  this 
report  was  made,  the  bill  containing  the  legal 
tender  clause  had  become  a  law.  He  was  ex- 
tremely and  avowedly  adverse  to  this  clause, 
but  was  verv  solicitous  for  the  passage  of  the 
bill  to  authorize  the  issue  of  United  States  notes 
then  pending.  He  thought  it  indispensably 
necessary  that  the  authority  to  issue  these  notes 
should  be  granted  by  Congress.  The  passage 
of  the  bill  was  delayed,  if  not  jeoparded,  by 
the  difference  of  opinion  which  prevailed  on 
the  question  of  making  them  a  legal  tender.  It 
was  under  these  circumstances  that  he  expressed 
the  opinion,  when  called  upon  by  the  Commit- 
tee of  Ways  and  Means,  that  it  was  necessary;  > 
and  he  was  not  sorry  to  find  it  sustained  by  the 
decisions  of  respected  courts,  not  unanimous, 
indeed,  nor  without  contrary  decisions  of  state 
courts  equallv  respectable.  Examination  and 
reflection  under  more  propitious  circumstances 
have  satisfied  him  that  this  opinion  was  errone- 
ous, and  he  does  not  hesitate  to  declare  it  He 
would  do  so,  just  as  unhesitatingly,  if  his  favor 
to  the  legal  tender  clause  had  b^n  at  that  time 
decided,  and  his  opinion  as  to  the  constitution- 
ality of  the  measure  clear. 

Was  the  making  of  the  notes  a  legal  tender 
necessary  to  the  carrying  on  the  war?  In  other 
words,  was  it  necessary  to  the  execution  of  the 
power  to  borrow  money?  It  is  not  the  question 
whether  the  issue  of  notes  was  necessary,  nor 
whether  any  of  the  financial  measures  of  the 
Government  were  necessary.  The  issuing  of  the 
circulation  commonly  know  as  greenbacks  was 
necessary,  and  was  constitutional.  They  were 
necessary  to  the  payment  of  the  army  and  the 
navy  and  to  all  the  purposes  for  which  the  Gov- 
ernment uses  money.  The  banks  had  sus- 
pended specie  payment,  and  the  Government 
was  reduced  to  the  alternative  of  using  their 
paper  or  issuing  its  own. 

Now,  it  is  a  common  error,  and  in  our  judg- 
ment it  was  the  error  of  the  opinion  of  the  mi- 
nority in  Hepfnim  v.  Oristeold,  8  Wall.,  606 [76 
U.  S.,  XIX..  520]  and  is  the  error  of  the  opm- 
ion  just  read,  that  considerations  pertinent  to 
the  issue  of  United  States  notes  have  been  urged 
in  justification  of  making  them  a  legal  tender. 
The  real  question  is,  was  the  making  them  a 
legal  tender  a  necessary  means  to  the  execution 
of  the  power  to  borrow  money?  If  the  notes 
would  circulate  as  well  without  as  with  this 
quality  it  is  idle  to  urce  the  plea  of  such  neces- 
sity. But  the  circulation  of  the  notes  was 
amply  provided  for  by  making  them  receivable 
for  all  national  taxes,  all  dues  to  the  govern- 
ment and  all  loans.  This  was  the  provision  re- 
lied upon  for  the  purpose  by  the  Secretary 
when  the  bill  was  first  prepared,  and  his  reflec- 

l.—Letters  of  the  Seoretary  of  the  Treasuir  to 
the  Committee  of  Ways  and  Means,  January  23  and 
29.  1868 ;  Spaulding's  finanoial  History,  pp.  97.  4S, 
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tions  since  have  convinced  him  that  it  was  suf- 
ficient. Nobody  could  pa^  a  tax,  or  any  debt, 
or  buy  a  bond  without  using  these  notes.  As 
the  notes,  not  being  immediately  redeemable, 
would.undoubtedlv,  be  cheaper  than  coin,  they 
would  be  preferred  bv  debtors  and  purchasers. 
They  would  thus,  by  the  universal  law  of  trade, 
pass  into  general  circulation.  As  long  as  they 
were  maintained  by  the  government  at  or  near 
par  value  of  specie  they  would  be  accepted  in 

Kyment  of  all  dues,  private  as  well  as  public. 
»btors,as  a  general  rule,  would  pay  in  nothing 
elBe  unless  compelled  by  suit,  and  creditors 
would  accept  them  as  long  as  they  would  lose 
less  by  acceptance  than  by  suit.  In  new  trans- 
actions, sellers  would  demand  and  purchasers 
would  pay  the  premium  for  specie  in  the  prices 
of  commodities.  The  difference  to  them,  in 
the  currency,  whether  of  coin  or  of  paper, 
would  be  in  the  fluctuations  to  which  the  lat- 
ter is  subject  So  long  as  notes  should  not  sink 
so  low  as  to  induce  creditors  to  refuse  to  receive 
them  because  they  could  not  be  said  to  be  in 
any  just  sense  payments  of  debts  due,  a  provision 
for  making  them  a  legal  tender  would  be  with- 
out e£fect  except  to  discredit  the  currency  to 
which  it  was  applied.  The  real  support  of  note 
circulation  not  convertible  on  demand  into  coin, 
is  receivability  for  debts  due  the^vemment.in- 
duding  specie  loans  and  limitation  of  amount. 
If  the  amount  is  smaller  than  is  needed  for  the 
transactions  of  the  country,  and  the  law  allows 
the  use  in  these  transactions  of  but  one  descrip- 
tion of  currency,  the  demand  for  that  descrip- 
tion will  prevent  its  depreciation.  But  histonr 
shows  no  instance  of  paper  issues  so  restricted. 
An  approximation  in  limitation  is  all  that  is 
poesible,and  this  was  attempted  when  the  issues 
of  United  States  notes  were  restricted  to  one 
hundred  and  and  fifty  millions.  But  this  limit 
was  soon  extended  to  four  hundred  and  fifty 
millions,  and  even  this  was  soon  practically  re- 
moved by  the  provision  for  the  issue  of  notes 
by  the  national  banking  associations  without 
any  provision  for  corresponding  reduction  in 
the  cireulation  of  United  States  notes;  and  still 
further  by  the  laws  authorizing  the  issue  of  in- 
terest bearinir  securities,  made  a  tender  for  their 
amount,  excluding  interest. 

The  best  support  for  note  circulation  is  not 
limitation,  but  receivability,  especially  for  loans 
bearing  coin  interest.  This  support  was  given 
until  the  fall  of  1864,  when  a  loan  bearing  in- 
creased currency  interest,  payable  in  mree 
years  and  convertible  into  a  loan  bearing  less 
coin  interest,  was  substituted  for  the  six  per 
cent,  and  five  per  cent,  loans  bearing  specie  in- 
terest, for  which  the  notes  had  been  previously 
received. 

It  is  plain  that  a  currency  so  supported  can- 
not depreciate  more  than  the  loans;  in  other 
words,  below  the  general  credit  of  the  country. 
It  will  rise  or  fall  with  it.  At  the  present  mo- 
ment, if  the  notes  were  received  for  five  per  cent. 
bonds,  they  would  be  at  par.  In  other  words, 
specie  payments  would  be  resumed. 

Now,  does  making  the  notes  a  legal  tender 
increase  their  value?  It  is  said  that  it  does,  by 
giving  them  a  new  use.  The  best  political  econ- 
omists say  that  it  does  not.  When  the  govern- 
ment compels  the  people  to  receive  its  notes,  it 
virtually  declares  that  it  does  not  expect  them 
to  be  received  without  compulsion.    It  prac- 
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tically  represents  itself  insolvent.  This  cer- 
tainly does  not  improve  the  value  of  its  notes. 
It  is  an  element  of  depreciation.  In  addition, 
it  creates  a  powerful  interest  in  the  debtor  class 
and  in  the  purchasers  of  bonds  to  depress  to  the 
lowest  point  the  credit  of  the  notes.  The  cheaper 
these  become,  the  easier  the  payment  of  debts, 
and  the  more  profitable  the  investments  in  bonds 
bearing  coin  interest. 

On  Uie  other  hand,  the  higher  prices  become, 
for  everything  the  government  needs  to  buy, 
and  the  greater  the  accumulation  of  public  as 
well  as  private  debt.  It  is  true  that  such  a  state 
of  things  is  acceptable  to  debtors,  investors  in 
bonds  and  speculators.  It  is  their  opportunity 
of  relief  or  wealth.  And  many  are  persuaded 
by  their  representations  that  the  forced  circula- 
tion is  not  only  a  necessity  but  a  benefit.  But 
the  apparent  benefit  is  a  delusion  and  the  ne- 
cessity, imaginary.  In  their  legitimate  use,  the 
notes  are  hurt,  not  helped  by  being  made  a  legal 
tender.  The  legal  tender  quality  is  only  valu- 
able for  the  purposes  of  dishonesty.  Every 
honest  purpose  is  answered  as  well  and  better 
without  it. 

We  have  no  hesitation,  therefore,  in  declar- 
ing our  conviction  that  the  making  of  these 
notes  a  legal  tender  was  not  a  necessary  or 
proper  means  to  the  carrying  on  war  or  to  the 
exercise  of  any  express  power  of  the  govern- 
ment. 

But  the  absence  of  necessity  is  not  our  only 
or  our  weightiest  objection  to  this  lep^al  tender 
clause.  We  still  think,  notwithstanding  the  ar- 
gument adduced  to  the  contrary,  that  it  does 
violate  an  express  provision  of  the  Constitution, 
and  the  spirit,  if  not  the  letter,  of  the  whole  in 
strument.  It  cannot  be  maintained  that  legis- 
lation justly  obnoxious  to  such  objections  can 
be  maintained  as  the  exercise  of  an  implied 
power.  There  can  be  no  implication  against 
the  Constitution.  Legislation  to  be  warranted 
as  the  exercise  of  implied  powers  must  not  be 
"prohibited,  but  consistent  with  the  letter  and 
spirit  of  the  Constitution." 

The  5th  Amendment  provides  that  no  person 
shall  be  deprived  of  life,  liberty,  or  property 
without  compensation  or  due  process  of  law. 
The  opinion  of  the  former  minority  says  that 
the  argument  against  the  validity  of  the  legal 
tender  clause,  founded  on  this  constitutional 
provision,  is  *'  too  vague  for  their  perception." 
It  says  that  a  "declaration  of  war  would  be  thus 
unconstitutional,"  because  it  might  depreciate 
the  value  of  property;  and  "the  abolition  of 
tariff  on  sugar  or  iron,"  because  it  might  de- 
stroy the  capital  employed  in  those  manufact- 
ures; and  '  'the  successive  issues  of  government 
bonds,"  because  they  might  make  those  already 
in  private  hands  less  valuable.  But  it  seems  to 
have  escaped  the  attention  of  the  then  minority 
that  to  declare  war,  to  lay  and  repeal  taxes, 
and  to  borrow  money,  are  all  express  powers, 
and  that  the  then  majority  were  opposing  the 
prohibition  of  the  Constitution  to  the  claim  of 
an  implied  power.  Besides,  what  resemblance 
is  there  between  the  effect  of  the  exercise  of 
these  express  powers  and  the  operation  of  the 
legal  tender  clause  upon  pre  existing  debts? 
The  former  are  indirect  effects  of  the  exercise 
of  undisputed  powers.  The  latter  acts  directly 
upon  the  relations  of  debtor  and  creditor,  ft 
violates  that  fundamental  principle  of  all  just 
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legislation  that  the  Legislature  shall  not  take  the 
property  of  A  and  dve  it  to  B.  It  says  that  B, 
who  has  purchasea  a  farm  of  A  for  a  certain 
price,  may  keep  the  farm  without  paying  for 
It,  if  he  will  only  tender  certain  notes  which 
may  bear  some  proportion  to  the  price,  or  be 
even  worthless.  It  seems  to  us  that  this  is  a 
manifest  violation  of  this  clause  of  the  Consti- 
tution. 

We  think, also, that  it  is  inconsistent  with  the 
spirit  of  the  Constitution,  in  that  it  impairs  the 
obligation  of  contracts.  In  the  opinion  of  the 
then  minority  it  is  frankly  said:  "Undoubtedly, 
it  is  a  law  impairing  the  obligation  of  contracts 
made  before  its  passage,"  but  it  is  immediately 
added:  *'  While  the  Constitution  forbids  the 
States  to  pass  such  laws,  it  does  not  forbid  Con- 
gress," and  this  opinion,  as  well  as  the  opinion 
just  read,  refers  to  the  express  authority  to  es- 
tablish a  uniform  system  of  bankruptcy  as  a 
proof  that  it  was  not  the  intention  of  the  Con- 
stitution to  withhold  that  power.  It  is  true  that 
the  Constitution  grants  authority  to  pass  a  bank- 
rupt law,  but  our  inference  is,  that  in  this  way 
only  can  Congress  discharge  the  obli^tion  of 
contracts.  It  may  provide  for  ascertaining  the 
inability  of  debtors  to  perform  their  contracts, 
and,  upon  the  surrender  of  all  their  property, 
may  provide  for  their  discharge.  But  this  is  a 
very  different  thing  from  providing  that  they 
may  satisfy  contracts  without  payment,  with- 
out pretense  of  inability,  and  without  any  ju- 
dicial proceeding. 

That  Congress  possesses  the  general  power 
to  impair  the  obligation  of  contracts,  is  a  prop- 
osition whith,  to  use  the  language  of  Chief 
Justice  Marshall  {FUUiher  v.  Peck,  6  Cranch, 
182),  *'must  lind  its  vindication  in  a  train  of 
reasoning  not  often  heard  in  courts  of  justice." 
'*It  may  well  be  added,"  said  the  same  great 
judge  (6  Cranch,  185),  "whether  the  nature  of  so- 
ciety and  of  government  does  not  prescribe  some 
limits  to  legislative  power;  and,  if  any  be  pre 
scribed,  where  are  they  to  be  found,  if  the  prop- 
erty of  an  individual,  fairly  and  honestly  ac- 
qmred,  can  be  seized  without  compensation? 
TotheLegislaturealllegislativepower  is  granted, 
but  the  question  whether  the  act  of  transferring 
the  property  of  an  individual  to  the  public  is  in 
the  nature  of  a  legislative  power  is  well  worthy 
of  serious  reflection," 

And  if  the  property  of  an  individual  cannot 
be  transferred  to  the  public,  how  much  less  to 
another  individual  ? 

These  remarks  of  0'Ai</'c/u«<i«e  Marshall  were 
made  in  a  case  in  which  it  became  necessary  to 
determine  whether  a  certain  Act  of  the  Legis- 
lature of  Qeorgia  was  within  the  constitutional 
prohibition  against  impairing  the  obligation  of 
contracts.  And  they  assert  fundamental  prin 
ciples  of  society  and  government  in  which  that 
prohibition  had  its  origin.  They  apply  with 
great  force  to  the  construction  of  the  Constitu- 
tion of  the  United  States.  In  like  manner  and 
spirit  Mr,  Justice  Chase  had  previously  declared 
{Colder  v.  BuU,  3  Dall..  388)  that  "an  Act  of 
the  Legislature  contrary  to  the  great  first  princi- 
ples of  the  social  compact  cannot  be  considered 
a  rightful  exercise  of  legislative  authority." 
Among  such  Acts  he  instances  "a  law  that  de- 
stroys or  impairs  the  lawful  private  contracts 
of  citizens."  Can  we  be  mistaken  in  saying 
that  such  a  law  lb  contrary  to  the  spirit  of  a  I 
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Constitution  ordained  to  establish  jostioe?  Can 
we  be  mistaken  in  thinking  that  if  Marshall  and 
Story  were  here  to  pronounce  judgment  in  this 
case  they  would  declare  the  legal  tender  clause 
now  in  question  to  be  prohibited  by  and  incon- 
sistent with  the  letter  and  spirit  of  the  Consti- 
tution? 

It  is  unnecessary  to  say  that  we  reject  wholly 
the  doctrine,  advanced  for  the  first  time,  we 
believe,  in  this  court,  by  the  present  majority, 
that  the  Legislature  has  any  "powers  under  the 
Constitution  which  grow  out  of  the  aggregate  of 
powers  conferred  upon  the  government,  or  out 
of  the  sovereignty  institute  by  it."  If  this 
proposition  be  admitted,  and  it  be  also  admitted 
that  the  Legislature  is  the«ole  judge  of  the  ne- 
cessity for  tne  exercise  of  such  powers,  the  gov- 
erment  becomes  practically  absolute  and  un- 
limited. 

Our  observations  thus  far  have  been  directed 
to  the  question  of  the  constitutionality  of  the 
legal  tender  clause  and  its  operation  upon  con- 
tracts made  before  the  passage  of  the  law.  We 
shall  now  consider  whether  it  be  constitutional 
in  its  application  to  contracts  made  after  its  pas- 
sage. In  other  words.whether  Congress  has  pow- 
er to  make  anything  but  coin  a  legal  tender. 

And  here  it  is  well  enough  again  to  nay  that 
we  do  not  question  the  authority  to  issue  notes 
or  to  fit  them  for  a  circulating  medium,  or  to 
promote  their  circulation  by  providing  for  their 
receipt  in  payment  of  debts  to  the  government, 
and  for  redemption  either  in  coin  or  in  bonds; 
in  short,  to  adapt  them  to  use  as  currency. 
Nor  do  we  question  the  lawfulness  of  contracts 
stipulating  for  payment  in  such  notes,  or  the 
propriety  of  enforcing  the  performance  of  such 
contracts  of  holding  the  tender  of  such  cur- 
rency, according  to  their  terms,  sufficient.  The 
question  is,  has  Congress  power  to  make  the 
notes  of  the  government,  redeemable  or  irre- 
deemable, a  legal  tender  without  contract  and 
against  the  will  of  the  person  to  whom  they  are 
tendered?  In  considering  this  question  we  as- 
sume as  a  fundamental  proposition  that  it  lathe 
duty  of  every  government  to  establish  a  stand- 
ard of  value.  The  necessity  of  such  a  standard 
is, indeed,  universally  acknowledged.  Without 
it  the  transactions  of  society  would  become  im- 
possible. All  measures,  whether  of  extent  or 
weight,  or  value,  must  have  certain  propor- 
tions of  that  which  they  are  intended  to  meas- 
ure. The  unit  of  extent  must  have  certain  defi- 
nite length,  the  unit  of  weight  certain  definite 
gravity,  and  the  unit  of  value  certain  definite 
value.  These  units,  multiplied  or  subdivided, 
supply  the  standards  by  which  all  measures  are 
properly  made.  The  selection,  therefore,  by 
the  common  consent  of  all  nation6,of  gold  and 
silver  as  the  standard  of  value,  was  natural,  or 
more  correctly  speaking,  inevitable.  For  what- 
ever definitions  of  value  political  economists 
mav  have  given,  they  all  a^ree  that  gold  and 
and  silver  have  more  value  in  proportion  to 
weight  and  size,  and  are  less  subject  to  loss  by 
wear  or  abrasion  than  any  other  material  ca- 
pable of  easv  subdivision  and  impression,  and 
that  their  value  changes  less  and  by  slower  de- 
grees, through  considerable  periods  of  time, 
than  that  of  any  other  substance  which  could 
be  used  for  the  same  purpose.  And  these  are 
qualities  indispensable  to  the  convenient  ui*e 
of  the  standara  required.    In  the  construction 
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of  tbe  constitutional  grant  of  power  to  establish 
a  standard  of  value  every  presumption  is,  there- 
fore, against  that  which  would  authorize  the 
adoption  of  any  other  materials  than  those  sanc- 
tioned by  universal  consent. 

But  the  terms  of  the  only  express  grant  in 
the  Constitution  of  power  to  establish  such  a 
standard  leave  little  room  for  presumptions. 
The  power  conferred  is  the  power  to  coin 
money,  and  these  words  must  be  understood  as 
they  were  used  at  the  time  the  Constitution  was 
adopted.  And  we  have  been  referred  to  no  au- 
thority which  at  that  time  defined  coining  other- 
wise than  as  minting  or  stamping  metals  for 
money;  or  money  otherwise  than  as  metal 
coined  for  the  purposes  of  commerce.  These 
are  the  words  of  Johnson,  whose  great  diction- 
ary contains  no  reference  to  money  of  paper. 

It  is  true  that  notes  issued  by  banks,  both  in 
England  and  America,  were  then  in  circulation, 
and  were  used  in  exchanges,  and  in  common 
speech  called  money,  and  that  bills  of  credit,is- 
sued  both  by  Congress  and  by  the  States,  had 
been  recently  in  circulation  under  the  same  gener 
alname;  but  these  notes  and  bills  were  never  re 
garded  as  real  money,  but  were  always  treated 
as  its  represensatives  only,  and  were  described 
as  currency.  The  legal  tender  notes  themselves 
do  not  purport  to  be  anything  else  than  prom- 
ises to  pay  money.  They  have  been  held  to 
be  securities  and,  therefore,  exempt  from  sta*e 
taxation  (Bank  v.  Supervisors,  7  Wall. ,  81  [74 
U.  S.,  XIX.,  62];  and  the  idea  that  it  was  ever 
designed  to  make  such  notes  a  standard  of  value 
by  the  framers  of  the  Constitution  is  wholly 
new.  It  seems  to  us  imposisible  that  it  could 
have  been  entertained.  Its  assertion  seems  to 
us  to  ascribe  folly  to  the  framers  of  our  funda- 
mental law,  and  to  contradict  the  most  con- 
spicuous facts  in  our  public  history. 

The  power  to  coin  money  was  a  power 
to  determine  the  fineness,  weight  and  de- 
nominations of  the  metallic  pieces  by  which 
values  were  to  be  measured ;  and  we  do  not 
perceive  how  this  meaning  can  be  extended 
without  doing  violence  to  the  very  words  of  the 
Constitution  by  imposing  on  them  a  sense  they 
were  never  intended  to  bear.  This  construc- 
tion is  supported  by  contemporaneous  and  all 
subsequent  action  of  the  Legislature;  by  all  the 
recorded  utterances  of  statesmen  and  jurists, 
and  the  unbroken  tenor  of  judicial  opinion  un- 
til a  very  recent  period,  when  the  excitement 
of  the  civil  war  led  to  the  adoption,  by  many, 
of  different  views. 

Tbe  sense  of  the  Convention  which  framed 
the  Constitution  is  clear,  from  the  account 
friven  by  Mr.  Madison  of  what  took  place  when 
the  power  to  emit  bills  of  credit  was  stricken 
from  the  reported  draft.  He  says  distinctly 
that  he  acquiesced  in  the  motion  to  strike 
out,  because  the  Government  would  not  be 
disabled  thereby  from  the  use  of  public 
notes,  so  far  as  they  would  be  safe  and 
proper,  while  it  cut  off  the  pretext  for  a  paper 
currency,  and  particularly  for  making  the  bills 
a  tender  either  for  public  or  private  debts.  3 
Mad.  Papers,  1346.  The  whole  discussion  up- 
on bills  of  credit  proves,  beyond  all  possible 
question,  that  the  Convention  regarded  the 
power  to  make  notes  a  legal  tender  as  absolute- 
ly excluded  from  the  Constitution. 


culated  in  favor  of  the  ratification  of  the  Con- 
stitution, discuss  briefly  the  power  to  coin 
money,  as  a  power  to  fabricate  metallic  money, 
without  a  hint  that  any  power  to  fabricate 
money  of  any  other  description  was  given  to 
Congress  (Dawson's  Federalist,  294).  and  the 
views  which  it  promulgated  may  be  fnirly  re- 
garded as  the  views  of  those  who  voted  for 
adoption.  • 

Acting  upon  the  same  views.  Congress  took 
measures  for  the  establishment  of  a  mint,  exer- 
cising thereby  the  power  to  coin  money,  and 
has  continued  to  exercise  the  same  power,  in 
the  same  way,  until  l^he  present  day.  It  estab- 
lished the  dollar  as  the  money  unit,  determined 
the  quantity  and  quality  of  gold  and  silver  of 
which  each  coin  should  consist,  and  prescribed 
the  denominations  and  forms  of  all  coins  to  be 
issued.  1  Stat,  at  L.,  225.  246,  and  subsequent 
Acts.  Until  recently  no  one  in  Congress  ever 
suggested  that  that  body  possessed  power  to 
make  anything  else  a  standard  of  value. 

Statesmen  who  have  disagreed  widely  on 
other    points    have    agreed   in    the   opinion 
that  the  only  constitutional  measures  of  value 
are  metallic   coins,    struck   as   regulated  by 
the    authority    of    Congress.      Mr.    Webster 
expressed  not  only  his  opinion  but  the  uni- 
versal and  settled  conviction  of  the  country 
when  he  said  (4  Web.  Works,  271.  280):  "Most 
unquestionably  there  is  no  legal  tender  and 
there  can  be  no  legal  tender  in  this  country, 
under  the  authority  of  this  government  or  any 
other,  but  gold  and  silver,  either  the  coinage 
of  our  mints  or  foreign  coin  at  rates  regulated 
by  Congress.  This  is  a  constitutional  principle 
perfectly  plain  and  of  the  very  highest  impor- 
tance.   The  States  are  prohibited  from  making 
anything  but  gold  and  silver  a  tender  in  pay- 
ment of  debts,  and  although  no  such  express 
prohibition  is  applied  to  Congress,  yet  as  Con- 
gress has  no  power  granted  to  it  in  this  respect 
but  to  coin  money  and  regulate  the  value  of 
foreign  coin,  it  clearly  has  no  power  to  sub- 
stitute paper  or  anything  else  for  coin  as  a  ten- 
der in  payi^ent  of  debts  and  in  discharge  of 
contracts." 

And  this  court,  in  Gwin  v.  Breedhve,  2  How., 
38,  said:  **  By  the  Constitution  of  the  United 
States  gold  and  silver  coin  made  current  by  law 
can  only  be  tendered  in  payment  of  debts.*'  And 
in  The  U.  8.  v.  Marigold,  9  How.,  667,  this 
court,  speaking  of  tbe  trust  and  duty  of  main- 
taining a  uniform  and  pure  metallic  standard  of 
uniform  value  throughout  the  Union,  said: 
"  The  power  of  coining  money  and  regulating 
its  value  was  delegatedto  Congress  by  the  Con- 
stitution for  the  very  purpose,  as  assigned  by 
the  framers  of  that  instrument,  of  creating  and 
preserving  the  uniformity  and  purity  of  such  a 
standard  of  value." 

The  present  majority  of  the  court  say  that  le- 
gal tender  notes  **  have  become  the  universal 
measure  of  values,"  and  they  hold  that  the  legis- 
lation of  Congress,  substituting  such  measures 
for  coin  by  making  the  notes  a  legal  tender  in 
payment,  is  warranted  by  the  Constitution. 

But  if  the  plain  sense  of  words,  if  the  con- 
temporaneous exposition  of  parties,  if  common 
consent  in  understanding,  if   the  opinions  of 
courts  avail  anything  in  determining  themean- 
I  ing  of  the  Constitution,  it  seems  impossible  to 
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to  establish  a  uniform  standard  of  value,  and 
that  no  other  power  to  establish  such  a  stand- 
ard, by  making  notes  a  legal  tender, is  conferred 
upon  lyonCTess  by  the  Constitution. 

My  brothers  Clifford  and  Field  concur  in 
these  views,  but  in  consideration  of  the  impor- 
tance of  the  principles  involved  will  deliver 
their  separate  opinions.  My  brother  Nelson 
also  dissents. 

Mr,  Justice  Clifford,  dissenting: 

Money,  in  the  constitutional  sense,  means 
coins  of  gold  and  silver  fabricated  and  stamped 
by  auUiority  of  law  as  a  measure  of  value,  pur- 
suant to  the  power  vested  in  Congress  by  the 
Constitution.  Walker's  Science  of  Wealth,  124; 
Liverpool  on  Coins,  8. 

Coins  of  copper  may  also  be  minted  for  small 
fractional  circulation,  as  authorized  by  law  and 
the  usage  of  the  (Government  for  eighty  years, 
but  it  IS  not  necessary  to  discuss  that  topic 
at  large  in  this  mvestigation.  7  Jeff.  Works, 
462. 

Even  the  authority  of  Congress  upon  the  gen- 
eral subject  does  not  extend  bevond  the  power 
to  coin  mone^,  regulate  the  value  thereof  and 
of  foreign  com.  Const.,  art.  8,  clause  5. 

Express  power  is  also  conferred  upon  Con- 
gress to  fix  the  standard  of  weights  and  meas- 
ures, and  of  course  that  standard,  as  applied  to 
future  transactions,  may  be  varied  or  changed 
to  promote  the  public  interest,  but  the  grant  of 
power  in  respect  to  the  standard  of  value  is  ex- 
pressed in  more  guarded  language,  and  the 
grant  is  much  more  restricted. 

Power  to  fix  the  standard  of  weights  and 
measures  is  evidently  a  power  of  comparatively 
wide  discretion,  but  the  power  to  regulate  the 
value  of  the  money  authorized  bv  the  Constitu- 
tion to  be  coined  is  a  definite  ana  precise  grant 
of  power,  admitting  of  very  little  discretion  in 
its  exercise,  and  is  not  equivalent,  except  to  a 
very  limited  extent,  to  the  power  to  nx  the 
standard  of  weights  and  measures,  as  the  mone^ 
authorized  by  that  clause  of  the  Constitution  is 
coined  money,  and  as- a  necessary  conseouence 
must  be  money  of  actual  value,  fabricated  from 
the  precious  metals  generally  used  for  that  pur- 
pose at  the  period  wnen  the  Constitution  was 
framed. 

Coined  money,  such  as  is  authorized  by  that 
clause  of  the  instrument,  consists  only  of  the 
coins  of  the  United  Slates  fabricated  and 
stamped  by  authority  of  law,  and  is  the  same 
money  as  that  described  in  the  next  clause  of 
the  same  section  as  the  current  coins  of  the 
United  States,  and  is  the  same  money  also  as 
**  the  gold  and  silver  coins"  described  in  the 
10th  section  of  the  same  article,  which  pro- 
hibits ihe  States  from  coining  money,  emitting 
bills  of  credit,  or  making  "  anything  but  gola 
and  silver  coin  a  tender  in  payment  of  debts. " 

Intrinsic  value  exists  in  gold  and  silver,  as 
well  before  as  after  it  is  fabricated  and  stamped 
as  coin,  which  shows  conclusively  that  the 
principal  discretion  vested  in  Congress  under 
that  clause  of  the  Constitution  consists  in  the 
power  to  determine  the  denomination,  fineness, 
or  value  and  description  of  the  coins  to  be 
struck,  and  the  relative  proportion  of  gold  or 
silver,  whether  standard  or  pure,  and  the  pro- 
portion of  alloy  to  be  used  in  minting  the  coins, 
and  to  prescribe  the  mode  in  which  the  intended 
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object  of  the  grant  shall  be  accomplished  and 
carried  into  practical  effect. 

Discretion,  to  some  extent,  in  prescribing  the 
value  of  the  coins  minted,  is,  beyond  doubt, 
vested  in  Congress,  but  the  plain  intent  of  the 
Constitution  is  that  Congress,  in  determining 
that  matter,  shall  be  governed  chiefly  by  the 
weisht  and  intrinsic  value  of  the  coins,  as  it 
is  clear  that  if  the  stamped  value  of  the  same 
should  much  exceed  the  real  value  of  gold  and 
silver  not  coined,  the  minted  coins  would  im- 
mediately cease  to  be  either  current  coins  or  a 
standard  of  value  as  contemplated  by  the  Con- 
stitution. Huskisson  on  Deprec  Curr.,  22  Fin- 
ancial Pamphlets,  670.  Commercial  traDsactions 
imperiouslv  require  a  standard  of  value,  and  the 
commercial  world,  at  a  very  early  period  in 
civilization,  adopted  gold  and  silver  as  the  true 
standard  for  that  purpose.and  the  standard  orig« 
inally  adopted  has  ever  since  continued  to  oe 
so  regarded  by  universal  consent  to  the  present 
time. 

Paper  emissions  have,  atone  time  or  Another, 
been  authorized  and  employed  as  currency  by 
most  commercial  nations,  and  b^  no  govern- 
ment, past  or  present,  more  extensively  than  by 
the  United  States,  and  yet  it  is  safe  to  affirm 
that  all  experience  in  its  use  as  a  circulating 
medium  has  demonstrated  the  proposition  that 
it  cannot  by  any  legislation,  however  stringent, 
be  made  a  stanaard  of  value  or  the  just  equiva- 
lent of  gold  and  silver.  Attempts  of  the  kind 
have  idways  failed,  and  no  body  of  men, 
whether  in  public  or  private  stations,  ever  had 
more  instructive  teacnings  of  the  truth  of  that 
remark  than  the  patriotic  men  who  framed  the 
Federal  Constitution,  as  they  had  seen  the 
power  to  emit  bills  of  credit  freely  exercised 
during  the  war  of  the  Revolution,  not  only  by 
the  Confederation,  but  also  bj  the  States,  and 
knew  from  bitter  experience  its  calamitous  ef- 
fects and  the  utter  worthlessness  of  such  a  cir- 
culating medium  as  a  standard  of  value.  Such 
men  so  instructed  could  not  have  done  other- 
wise than  they  did  do,  which  was  to  provide  an 
irrepealable  standard  of  value,  to  oe  coined 
from  gold  and  silver,  leaving  as  little  upon 
the  subject  to  the  discretion  of  Congress  as  was 
consistent  with  a  wise  forecast  and  an  invinci- 
ble determination  that  the  essential  principles 
of  the  Constitution  should  be  perpetual  as  the 
means  to  secure  the  blessings  of  Uberty  to  them- 
selves and  their  posterity. 

Associated  as  the  grant  to  coin  money  and 
regulate  the  value  thereof  is  with  the  fcnni  to 
fix  the  standard  of  weights  and  measures,  the 
conclusion,  when  that  fiict  is  properly  weighed 
in  connection  with  the  words  oi  the  grant,  is 
irresistible  that  the  purpose  of  the  framers  of 
the  Constitution  was  to  provide  a  permanent 
standard  of  value  which  should,  at  all  times  and 
under  all  circumstances,  consist  of  coin,  fabri- 
cated and  stamped,  from  gold  and  silver,  by 
authority  of  law,  and  that  they  intended  at  the 
same  time  to  withhold  from  Congress,  as  well 
as  from  the  States,  the  power  to  substitute  any 
other  monev  as  a  standard  of  value  in  matters 
of  finance,  business,  trade  or  commerce. 

Support  to  that  view  may  also  be  drawn 
from  the  last  words  of  the  clause  giving  Con- 
gress the  unrestricted  power  to  regul^  the 
value  of  foreign  coin,  as  it  would  be  difiSicu1t«  if 
not  impossible,  to  give  full  effect  to  the  stnnd- 
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ttfd  of  value  prescribed  by  the  Constitation,  in 
times  of  fluctuation,  if  the  circulating  medium 
<x>uld  be  supplied  bv  foreign  coins  not  sublect 
to  any  Congressional  regulation  as  to  theirjvalue. 

Exclusive  power  to  regulate  the  alloy  and 
value  of  the  coin  struck  by  their  own  author- 
ity, or  by  the  authority  of  the  States,  was  vested 
in  Congress  under  the  Confederation,  but  the 
Congress  was  prohibited  from  enacting  any 
r^iuation  as  to  the  value  of  the  coins  unless 
nine  States  assented  to  the  proposed  regulation. 

Subject  to  the  power  of  Congress  to  pass 
such  regulations  it  is,  unquestionably,  true  that 
the  States,  imder  the  Confederation  as  well  as 
the  United  States,  possessed  the  power  to  coin 
money,  but  the  Constitution,  when  it  was 
4ulopted,  denied  to  the  States  all  authority  upon 
the  subject,  and  also  ordained  that  they  should 
not  make  anything  but  gold  and  silver  coin  a 
tender  in  payment  of  debts. 

Beyond  aU  doubt  the  f  ramers  of  the  Consti- 
tution intended  that  Uie  monev  unit  of  the 
United  States,  for  measuring  values,  should  be 
one  dollar,  as  the  word  ''dollar"  in  the  plural 
form  is  employed  in  the  body  of  the  Constitu- 
tion, and  also  in  the  7th  Amendment,  rec- 
ommended by  Congress  at  its  first  session  after 
the  Constitution  was  adopted.  Two  years  be- 
fore that,  to  wit:  July  6,  1785,  the  Congress  of 
the  Confederation  enacted  that  the  money  unit 
of  the  United  States  should  "be  one  dollar,'' 
and  one  year  later,  to  wit:  August  8, 1786,  they 
-established  the  standard  for  gold  and  silver, 
and  also  provided  that  the  money  of  account 
of  the  United  States  should  correspond  with 
the  coins  established  by  law.  1  Laws  of  the  U. 
S.,  Isted.,  646;  1  Curt.  Hist.  Const.,  443;  X. 
Joum.  Cong.  (Dunlap's  ed.)  225;  1  Life  of  G. 
Morris,  278;  XI.  Joum.  Cong.,  179. 

On  the  4th  of  March,  1789,  Congress  first  as- 
sembled under  the  Constitution,  and  proceeded 
without  unnecessary  delay  to  enact  such  laws 
as  were  neoessarv  to  put  the  government  in  op- 
eration which  the  Constituuon  had  ordained 
and  established.  Ordinances  had  been  passed 
during  the  Confederation  to  organize  the  execu- 
tive departments,  and  for  the  establishment  of 
a  mint,  but  the  new  Constitution  did  not  per- 
petuate any  of  those  laws,  and  yet  Congress 
continued  to  legislate  for  a  period  of  three 
years  before  any  new  law  was  passed  prescrib- 
ing the  money  unit  or  the  money  of  account, 
either  for  '*  the  public  offices"  or  for  the  courts. 
Throughout  that  period  it  must  have  been  un- 
derstood that  those  matters  were  impliedly  reg- 
ulated by  the  Constitution,  as  tariffs  were  en- 
acted, tonnage  duties  imposed,  laws  passed  for 
the  collection  of  duties,  the  several  executive 
department  created,  and  the  judiciary  of  the 
United  States  organized  and  empowered  to  ex- 
ercise full  lurisaiction  under  the  Constitution. 

Duties  of  tonnage  and  import  duties  were  re- 
quired, by  the  Act  of  the  Slst  of  July,  1789, 
to  be  paid  in  "  gold  and  silver^ coin"  and  Con- 
gress in  the  same  Act  adopted  comprehensive 
regulations  as  to  the  value  of  foreign  coin,  but 
no  provision  was  made  for  coining  money  or 
for  a  standard  of  value,  except  so  far  as  that 
subject  is  involved  in  the  regulation  as  to  the 
value  of  foreign  coin,  or  for  a  money  unit;  nor 
was  any  regumtion  prescribed  as  to  the  money 
of  account.  Revenue  for  the  support  of  the 
government,  under  those  regulations,  was  to  be 
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derived  solely  from  duties  of  tonnage  and  im- 
port duties,  and  the  express  provision  was  that 
those  duties  should  be  collected  in  gold  and 
silver  coin.    1  Stat,  at  L.,  24,  29.  ' 

Legislation  under  the  Constitution  had  pro- 
ceeded thus  far  before  the  Treasury  Depart- 
ment was  created.  Treasury  regulations  for 
the  collection,  safe  keeping  and  disbursement 
of  the  public  moneys  became  indispen8able,and 
Congress,  on  the  2d  September,  1789,  passed 
the  Act  to  establish  the  Treasury  Department, 
which  has  ever  since  remained  in  force.  1  Stat, 
at  L.,  65.  By  that  Act,  the  Secretary  of  the 
Treasury  is  declared  {o  be  the  head  of  the  De- 
partment, and  it  is  made  his  duty,  among  other 
things,  to  digest  and  prepare  plans  for  Uie  im- 
provement and  management  of  the  public  fi- 
nances and  for  the  support  of  the  public  credit; 
to  prepare  and  report  estimates  of  the  public  rev- 
enue and  of  the  public  expenditures;  to  super- 
intend the  collection  of  the  revenue;  to  pre- 
scribe forms  of  keeping  and  stating  accounts 
and  for  making  returns;  to  grant  all  warrants 
for  moneys  to  be  issued  from  the  Treasury,  in 
pursuance  of  appropriations  by  law,  and  to  per- 
form all  such  services  relative  to  the  finances 
as  he  shall  be  directed  to  perform. 

Moneys  collected  from  duties  of  tonnage  and 
from  import  duties  constituted  at  that  period 
the  entire  resources  of  the  National  Treasury, 
and  the  antecedent  Act  of  Congress,  providing 
for  the  collection  of  those  duties,  imperatively 
reauired  that  all  such  duties  should  be  paid  in 
gold  and  silver  coin,  from  which  it  follows  that 
me  moneys  mentioned  in  the  Act  creatine  the 
Treasurer  Department  were  moneys  of  ffold  and 
silver  coin  which  were  collected  as  public  rev- 
enue from  the  duties  of  tonnage  and  import 
duties  imposed  by  the  before  mentioned  prior 
Acts  of  Congress.  Appropriations  made  by 
Congress  were  understood  as  appropriations  of 
monevs  in  the  Treasury,  and  all  warrants  is- 
sued by  the  Secretary  of  the  Treasury  were  un- 
derstood to  be  warrants  for  the  payment  of  gold 
and  silver  coin.  Forms  for  keeping  and  stat- 
ing accounts,  and  for  making  returns  and  for 
warrants  for  moneys  to  be  issued  from  the 
Treasury  were  prescribed,  and  in  all  those 
forms  the  Secretary  of  the  Treasury  adopted 
the  money  unit  recognized  in  the  Constitution, 
and  which  had  been  ordained  four  years  before 
by  the  Congress  of  the  Confederation. 

Argument  to  show  that  the  National  Treasuij 
was  organized  on  the  basis  that  the  gold  and  sil- 
ver coins  of  the  United  States  were  to  be  the  stan- 
dard of  value  is  unnecessary,  as  it  is  a  historical 
fact  which  no  man  or  body  of  men  can  ever  suc- 
cessfully contradict.  Public  attention  had  been 
directed  to  the  necessity  of  establishing  a  mint 
for  the  coinage  of  ^Id  and  silver,  several  years 
before  the  Convention  met  to  frame  the  Consti- 
tution, and  a  committee  was  appointed  by  the 
Congress  of  the  Confederation  to  consider  and 
report  upon  the  subject.  They  reported  on  the 
2l8t  Februarv.  1782,  more  than  a  year  before 
the  Treaty  of  Peace,  in  favor  of  creating  such 
an  establishment,  and  on  the  10th  of  October, 
1786,  the  Congress  adopted  an  ordinance  pro- 
viding that  a  mint  should  be  established  for  the 
coinage  of  gold,  silver  and  copper,  agreeably 
to  the  resolves  of  Congress  previously  men- 
tioned, which  prescribed  the  standard  of  gold 
and  silver,  and  recognized  the  money  unit  es- 
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tablished  by  the  resolyes  passed  in  the  preced- 
ing year.  1  Laws  of  U.  8.,  647;  X.,  Journ. 
Cong.,  225;  XL,  Id,,  264;  8  Stat,  at  L..  80. 

Congressional  legislation  organizing  the  new 
government  had  now  progre^ed  to  the  point 
where  it  became  necessary  to  re-examine  ttiat 
subiect  and  to  make  provision  for  the  exercise 
of  tLe  power  to  coin  money,  as  authorized  by 
the  Constitution.  Pursuant  to  that  power  Con- 
gress, on  April  2d,  1792.  passed  the  Act  estab- 
Bshing  a  mint  for  the  purpose  of  a  national  coin- 
age, and  made  provision,  among  other  things, 
that  coins  of  gold  and  silver,  of  certain  fine- 
ness and  weight,  and  of  certain  denomina- 
tions, value  and  descriptions,  should  be  from 
time  to  time  struck  and  coined  at  the  said  mint. 
Specific  provision  is  there  made  for  coining 
gold  and  silver  coins,  as  follows:  First,  gold 
coins,  to  wit:  Eagles  of  the  value  of  ten  dol- 
lars or  units;  half  eagles  of  the  value  of  five 
dollars;  quarter  eagles  of  the  value  of  two  and 
a  half  dollars,  the  Act  specifying  in  each  case 
the  number  of  grains  and  fractions  of  a  grain 
the  coin  shall  contain,  whether  fabricated  irom 
pure  or  standard  gold.  Second,  silver  coins, 
to  wit:  * 'Dollars  or  units,"  each  to  contain 
three  hundr^  and  seventy  one  grains  and  four 
sixteenth  parts  of  a  grain  of  pure  silver,  or  four 
hundred  and  sixteen  grains  of  standard  silver. 
Like  provision  is  also  made  for  the  coinage  of 
half  dollars,  quarter  dollars,  dimes  and  half 
dimes,  and  also  for  the  coinage  of  certain  cop- 
per coins,  but  it  is  not  necessary  to  enter  much 
into  those  details  in  this  case. 

Provision,  it  must  be  conceded,  is  not  there 
made,  in  express  terms,  that  the  money  unit  of 
the  United  States  shall  be  one  dollar,  as  in  the 
ordinance  passed  during  the  Confederation,  but 
the  Act  under  consideration  assumes  throughout 
that  the  coin  called  dollar  is  the  coin  empfoved 
for  that  purpose,  as  is  obvious  from  the  fact 
that  the  words  "dollars"and  *'units"  are  treated 
as  synonymous,  and  that  all  the  gold  coins  pre- 
viously described  in  the  same  section  are  meas- 
ured bv  that  word  as  the  acknowledged  money 
unit  of  the  Constitution.  Very  strong  doubts 
are  entertained  whether  an  Act  of  Congress  is 
absolutely  necessary  to  constitute  the  gold  and 
silver  coins  of  the  United  States,  fabricated  and 
stamped  as  such  by  the  proper  executive  offi- 
cers of  the  mint,  a  legal  tender  in  payment  of 
debts.  Constituted  as  such  coins  are  by  the 
Constitution,  the  standard  of  value,  the  better 
opinion  would  seem  to  be  that  they  become  le- 
gal tender  for  that  purpose,  if  minted  of  the  re- 
quired weight  and  fineness,  as  soon  as  they  are 
coined  and  put  in  circulation  by  lawful  author- 
ity, but  it  is  unnecessary  to  decide  that  ques- 
tion in  this  case,  as  the  Congress,  by  the  l6th 
section  of  the  Act' establishing  a  mint,  pro- 
vided that  all  the  gold  and  silver  coins  which 
shall  have  been  struck  at  and  issued  from  the 
said  mint  shall  be  a  lawful  tender  in  all  pay- 
ments whatsoever — those  of  full  weight  "ac- 
cording to  the  respective  values  herein  declared, 
and  those  of  less  than  full  weight  at  values  pro- 
portioned to  their  respective  weights."  Such  a 
regulation  is  at  all  events  highly  expedient,  as 
all  experience  shows  that  even  gold  and  silver 
coins  are  liable  to  be  diminished  in  weight  by 
wear  and  abrasion,  even  if  it  \b  not  absolutely 
necessary  in  order  to  constitute  the  coins,  if  of 
full  weight,  a  legal  tender. 
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Enough  has  already  been  remarked  to  show 
that  the  money  unit  of  the  United  States  is  the 
coined  dollar,  described  in  the  Act  establishinK^ 
the  mint,  but  if  more  be  wanted  it  will  be  found 
in  the  20  th  section  of  that  Act,  which  providea 
that  the  money  of  account  of  the  United  Statea 
shall  be  expressed  in  dollars  or  units,  dimes  or 
tenths,  etc.,  and  that  all  accounts  in  the  public 
offices  and  all  proceeding^  in  the  Federal  Courta 
shall  be  kept  and  had  m  conformity  to  that 
regulation.    1  Stat,  at  L.,  248,  250. 

Completed,  as  the  circle  of  measures  adopted 
by  Congress  were,  to  put  the  new  government 
into  successful  operation,  by  the  passage  of  that 
Act,  it  will  be  instructive  to  take  a  brief  review 
of  the  important  events  which  occurred  within 
the  period  of  ten  years  next  preceding  its  pas- 
sage, or  of  the  ten  years  next  following  the  tmne 
when  that  measure  was  first  propond  in  the 
Congress  of  the  Confederation.  Two  reasons 
suggest  the  21st  of  February,  1782,  as  the  time 
to  conunence  the  review,  in  addition  to  the  fact 
that  it  was  on  that  day  that  the  committee  of 
Congress  made  their  report  approving  of  the 
project  to  establish  a  national  mmt.  YIL  Journ. 
of  Con^.,  286.  They  are  as  follows:  (1)  Be- 
cause that  date  just  precedes  the  close  of  the 
War  of  the  Revolution ;  and  (2),  because  the  date 
at  the  same  time  extends  back  to  a  period  when 
all  America  had  come  to  the  conclusion  that  all 
the  paper  currency  in  circulation  was  utterly 
worthless,  and  that  nothing  was  tit  for  a  stand- 
ard of  value  but  gold  and  silver  coin  fabricated 
and  stamped  by  the  national  authority.  Dis- 
cussion upon  the  subject  was  continued,  and 
the  ordinance  was  passed,  but  the  measure  was 
not  put  in  operation,  as  the  Convention  met  the 
next  year,  and  the  Constitution  was  framied,. 
adopted  and  ratified;  the  President  and  the 
members  of  Cong;re8s  were  elected,  laws  were 
passed,  the  judicial  system  was  organized,  the 
executive  departments  were  creatra,  the  reve- 
nue system  established,  and  provision  was  made 
to  execute  the  power  vested  in  Congress  to  coin 
money  and  provide  a  standard  of  value,  as  or 
dained  by  the  Constitution. 

Perfect  consistency  characterizes  the  meas- 
ures of  that  entire  period  in  respect  to  the  mat- 
ter in  question,  and  it  would  be  stranee  if  it 
had  been  otherwise,  as  the  whole  series  of  meas- 
ures were,  to  a  very  large  extent,  the  doings  of 
the  same  class  of  men,  whether  the  remark  ia 
applied  to  the  old  Congress,  or  the  Convention, 
which  framed  the  Constitution,  or  to  the  first 
and  second  sessions  of  the  new  Congress  whiclk 
passed  the  laws  referred  to  and  put  the  new- 
system  of  government  under  the  Constitution 
into  full  operation.    Wise  and  complete  as 
those  laws  were,  still  some  difficulties  arose,  aa 
the  several  States  had  not  adopted  the  money 
unit  of  the  United  States,  nor  the  money  of  ac- 
count prescribed  h^  the  20th  section  of  the  Act 
establishing  the  mmt.    Such  embarrassmenta, 
however,  were  chiefly  felt  in  the  Federal  Courta, 
and  they  were  not  of  long  continuance,  as  the 
several  States,  one  after  another,  in  pretty  rapid 
succession,  adopted  the  new  system  established. 
by  Congress  both  as  to  the  money  unit  and  the 
money  of  account.    Virginia,  December    19» 
1792,  re-enacted  that  section  in  the  Act  of  Con- 
gress without  any  material  alteration,  and  Ne^r 
Hampshire,  on  the  20th  of  Februanr,  1794, 
passed  a  simikr  law.    18  Hen.  Stat.  (Va.),  4TS  * 
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Law8  (N.  H.).  240.  Massachusetts  adopted  the 
same  provision  the  next  year,  and  so  did  Rhode 
Ishina  and  South  Carolina.  2  Laws  Mass.,  657; 
Rev.  Laws  (R.  L)  p.  319;  5  Stat.  (S.  C.)  262. 
QeoTfnA  concurred  on  the  22d  of  February,  1796, 
and  Sew  York  on  the  27th  of  January,  1797, 
and  all  the  other  States  adopted  the  same  regu- 
lation in  the  course  of  a  few  years.  M.  &  C. 
Dig.  (Ga.),  33;  3  Laws(N.  Y.)Greenl.  ed.,  863. 
State  concurrence  was  essential  in  those  partic- 
ulars to  the  proper  working  of  the  new  system, 
and  it  was  cheerfully  accorded  by  the  State  Leg- 
islatures without  unnecessanr  delay. 

Congress  established  as  the  money  unit  the 
coin  mentioned  in  the  Constitution,  and  the  one 
which  had  be«n  adopted  as  such  seven  years  be- 
fore in  the  resolve  passed  by  the  Congress  of 
the  Confederation.  Dollars,  and  decimals  of 
dollarSi  were  adopted  as  the  money  of  account 
by  universal  consent,  as  may  be  inferred  from 
the  unanimity  exhibited  by  the  States  in  follow- 
ing the  example  of  Congress.  Nothing  re- 
mained for  Congress  to  do  to  perfect  the  new 
system  but  to  execute  the  power  to  coin  money 
and  regulate  the  value  thereof,  as  it  is  clear  that 
the  Constitution  makes  no  provision  for  a  stand- 
ard of  value  unless  the  power  to  establish  it  is 
conferred  by  that  grant. 

Power  to  fix  the  standard  of  weights  and 
measures  is  vested  in  Congress,  by  the  Consti- 
tution,in  plain  and  unambiguous  terms,  and  it 
was  never  doubted,  certainly  not  until  within  a 
recent  x)eriod,  that  the  power  conferred  to  coin 
money  or  to  fabricate  and  stamp  coins  from  gold 
and  silver,  which  in  the  constitutional  sense  is  the 
same  thing,  together  with  the  power  to  deter- 
mine the  fineness^  weight  ana  denominations 
of  the  moneys  coined,  was  intended  to  accom- 
plish the  same  purpose  as  to  values.  Indubit- 
ably it  was  so  understood  by  Congress  in  pre- 
scribing the  various  regulations  contained  in 
the  Act  establishing  the  national  mint,  and  it 
continued  to  be  so  understood  by  all  branches 
of  the  government — executive,  legislative  and 
judicial — ^and  by  the  whole  people  of  the  United 
States,  for  the  period  of  seventy  years  from  the 
passage  of  that  Act. 

New  regulations  became  necessary,  and  were 
passed  in  the  meantime,  increasing  slightly  the 
proportion  of  alloy  used  in  fabricating  the  gold 
coins,  but  if  those  enactments  are  carefully  ex- 
amined it  will  be  found  that  no  one  of  them 
contains  anything  inoonsiBtent  in  principle 
with  the  views  here  expressed.  Gold, at  the  time 
the  Act  establishing  the  mint  became  a  law,  was 
valued  fifteen  to  one  as  compared  with  silver, 
but  the  disparity  in  value  graidually  increased, 
and  to  such  an  extent  that  the  gold  coins  began 
to  di8ai)pear  from  circulation,  and  to  remedy 
that  evil  Congress  found  it  necessary  to  aug- 
ment the  relative  proportion  of  alloy  by  dimin- 
ishing the  required  amount  of  gold,  whether 
pure  or  standard.  Eagles  coined  under  that 
Act  were  required  to  contain  each  two  hundred 
and  thirty-two  grains  of  pure  gold,  or  two 
hundred  and  fifty-eight  grains  of  standard  gold. 
4  Stat,  at  L.,  699.  Three  years  later  Coneress 
enacted  that  the  standard  for  both  gold  and  sil- 
ver coins  should  thereafter  be  such  that,  of  one 
thousand  parts  by  weight,  nine  hundred  should 
be  of  pure  metal  and  one  hundred  of  aUoy,  by 
which  the  gross  weieht  of  the  dollar  was  re- 
duced to  four  hundred  and  twelve  and  a  half 
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grains,  but  the  fineness  was  correspondingly  in- 
creased, so  that  the  money  unit  remained  of  the 
same  intrinsic  value  as  under  the  original  Act. 
Apply  that  rule  to  the  eagle  and  it  will  be  seen 
that  its  gross  weight  would  be  increased,  as  it 
was  in  fact  by  that  Act,  but  it  continued  to 
contain,  as  under  the  preceding  Act,  two  hun- 
dred and  thirty- two  grains  of  pure  gold  and  no 
more,  showing  conclusively  that  no  change 
was  made  in  the  value  of  the  coins.  5  Stat,  at 
L.,  137. 

Double  eagles  and  ^old  dollars  were  author- 
ized to  be  ''struck  and  coined"  at  the  mint,  by 
the  Act  of  March  8,  1849,  but  the  standard  es- 
tablished for  other  gold  coins  was  not  changed 
and  the  provision  was  that  the  new  coins  should 
also  be  legal  tender  for  their  coined  value.  9 
Stat,  at  L.,  897. 

Fractional  silver  coins  were  somewhat  re- 
duced in  value  by  the  Act  of  February  21, 
1858.  but  the  same  Act  provided  to  the  effect 
that  the  silver  coins  issued  in  conformity  there- 
to should  not  be  a  legal  tender  for  any  sum  ex- 
ceeding $5,  showing  that  the  purpose  of  the  en- 
actment was  to  prevent  the  fractional  coins,  so 
essential  for  daily  use,  from  being  hoarded  or 
otherwise  withdrawn  from  curculation.  10  Stat, 
at  L..  160. 

Suppose  it  be  conceded,  however,  that  the 
effect  of  that  Act  was  slightly  to  debase  the 
fractional  silver  coins  struck  and  coined  under 
it,  still  it  is  quite  clear  that  the  amount  was  too 
inconsiderable  to  furnish  any  solid  argument 
against  the  proposition  that  the  stanaard  of 
value  in  the  United  States,  was  fixed  by  the 
Constitution,  and  that  such  was  the  under- 
standing, both  of  the  government  and  of  the 
people  of  the  United  States,  for  a  period  of  more 
than  seventy  years  from  the  time  the  Constitu- 
tion was  adopted  and  put  in  sucessf ul  operation 
under  the  laws  of  Congress.  Throughout  that 
period  the  value  of  the  money  unit  was  never 
diminished ,  and  it  remains  tonday,  in  respect  to 
value,  what  it  was  when  it  was  defin^  in  the 
Act  establishing  the  mint,  and  it  is  safe  to 
affirm  that  no  one  of  the  changes  made  in  the 
other  coins,  except,  perhaps,  the  fractional  silver 
coins,  ever  extended  one  whit  beyond  the  ap- 
propriate limit  of  Constitutional  regulation. 

Treasury  Notes,  called  United  States  notes, 
were  authorized  to  be  issued  by  the  Act  of 
Feb.  25,  1862,  to  the  amount  of  $150,000,000, 
on  the  credit  of  the  United  States,  but  they 
were  not  to  bear  interest,  and  were  to  be  made 
payable  to  bearer  at  the  Treasurv.  They  were 
to  be  issued  by  the  Secretary  of  the  Treasury, 
and  the  further  provision  was  that  the  notes  so  is- 
sued should  be  lawful  money  and  legal  tender  in 
payment  of  all  debts,  public  and  private,  within 
the  United  States,  except  duties  on  imports  and 
interest  upon  bonds  and  notes  of  the  United 
States,  which  the  Act  provides  "shall  be  paid 
in  coin."  12  Stat.  atL.,  845.  Subsequent  Acts 
passed  for  a  similar  purpose  also  except  "certifi- 
ficates  of  indebtedness  and  of  deposit,"  but  it 
will  not  be  necessary  to  refer  specially  to  the 
other  Acts,  as  the  history  of  that  legislation  is 
fully  given  in  the  prior  decision  of  this  court 
upon  the  same  subject.  Ekpbum  v.  Oriswold^ 
8  Wall.  618  [75  U.  S.,  XIX.,  5241;  12  Stat,  at 
L..  870,  532,  710,  822. 

Strictly  examined,  it  is  doubtful  whether 
either  of  the  cases  before  the  court  present  any 
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tauch  questions  as  those  which  have  heen  dis* 
cussed  in  the  opinion  of  the  majority  of  the 
court  just  read;  but  suppose  they  do,  which  is 
not  admitted,  it  then  becomes  necessary  to  in- 
quire in  the  first  place  whether  those  questions 
are  not  closed  by  the  recorded  decisions  of  this 
court.  Two  questions  are  examined  in  the 
opinion  of  the  m^oritv  of  the  court:  (1) 
Whether  the  Legal  Tenaer  Acts  are  constitu- 
tional as  to  contracts  made  before  the  Acts  were 
passed.  (2)  Whether  they  are.  valid  if  applied 
to  contracts  made  since  their  passage. 

Assume  that  the  views  here  expressed  are 
correct,  and  it  matters  not  whether  the  contract 
was  made  before  or  after  the  Act  of  Congress 
was  passed,  as  it  necessarily  follows  that  Con- 
gress cannot,  under  any  circumstances,  make 
paper  promises  of  any  kind  a  le^al  tender  in 
payment  of  debts.  Prior  to  the  decision  just  pro- 
nounced it  is  conceded  that  the  second  question 
presented  in  the  record  was  never  determined 
by  this  court,  except  as  it  is  involved  in  the 
first  question,  but  it  is  admitted  by  the  majority 
of  the  court  that  the  first  question,  that  is,  the 
question  whether  the  Acts  under  consideration 
are  constitutional  as  to  contracts  made  be- 
fore their  passage,  was  f  uUv  presented  in  the 
case  of  Hepburn  v.  Ghriatoolat  and  that  the  court 
decided  that  an  Act  of  Congress  making  mere 
paper  promises  to  pay  dollars  a  legal  tender  in 
payment  of  debts  previously  contracted,  is  un- 
constitutional and  void. 

Admitted  or  not,  it  is  as  clear  as  anything 
in  legal  decision  can  be  that  the  judgment  of 
the  court  in  that  case  controls  the  first  question 
presented  in  the  cases  before  the  court,  unless  it 
be  held  that  the  judgment  in  that  case  was 
given  for  the  wrong  partj^  and  that  the  opinion 
^ven  by  the  CluefJusttee  ought  to  be  over- 
ruled. 

Attempt  is  made  to  show  that  the  second 
question  is  an  open  one,  but  the  two,  in  my 
judgment,  involve  the  same  considerations,  as 
Congress  possesses  no  other  power  upon  the 
subject  than  that  which  is  derived  from  the 
grant  to  coin  money,  regulate  the  value  thereof 
and  of  foreign  coin.  By  that  remark  it  is  not 
meant  to  deny  the  proposition  that  Congress  in 
executing  the  express  grants  may  not  pass  all 
laws  which  shidl  be  necessary  and  proper  for 
carrying  the  same  iuto  execution,  as  provided 
in  another  clause  of  the  same  section  of  the 
Constitution.  Much  consideration  of  that  topic 
18  not  required,  as  the  discussion  was  pretty 
nearly  exhausted  by  the  Chitf  Justice  in  the 
case  of  Hepburn  v.  Oriaioold,  8  Wall.,  614,  625 
[75  U.  S..  XIX.,  528,  526],  which  arose  under 
the  same  Act  and  in  which  he  gave  the  opinion. 
Id  that  case  the  contract  bore  date  prior  to  the 
passage  of  the  law,  and  he  showed  conclusively 
that  It  could  never  be  necessary  and  proper, 
within  the  meaning  of  the  Constitution,  that 
CoDgress,  in  executing  any  of  the  express  pow- 
ers, should  pass  laws  to  compel  a  creditor  to  ac- 
cept paper  promises  as  fulfilling  a  contract  for 
the  payment  of  money  expressed  in  dollars. 
Obviously  the  decision  was  confined  to  the  case 
before  the  court,  but  I  am  of  the  opinion  that 
the  same  rule  must  be  applied  whether  the  con- 
tract was  made  before  or  after  the  passage  of 
the  law,  as  the  contract  for  the  payment  of 
money,  expressed  in  dollars,  is  a  contract  to 
make  the  payment  in  such  money  as  the  Con- 
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stitution  recognizes  and  establishes  as  a  stand- 
ard of  value.  Money  values  can  no  more  be 
measured  without  a  standard  of  value  than  dis- 
tances without  a  standard  of  extent,  or  quanti- 
ties without  a  standard  of  weights  or  measures; 
and  it  is  as  necessary  that  were  should  be  a 
money  unit  as  that  there  should  be  a  unit  of  ex- 
tent, or  of  weight,  or  quantity.  7  Jeff.  Works, 
472;  22  Financial  Pamph.,  417;  Homer's  Bull- 
ion Rep. 

Credit  currency,  whether  issued  by  the  States 
or  the  United  States,  or  by  private  corporations 
or  individuals,  is  not  recognized  by  the  Consti- 
tution as  a  standard  of  value,  nor  can  it  be 
made  such  by  any  law  which  Congress  or  the 
States  can  pass,  as  the  laws  of  trade  are  stronger 
than  any  legislative  enactment.  Commerce  re- 
quires a  standard  of  value,  and  all  experience 
warrants  the  prediction  that  commerce  will 
have  it,  whether  the  United  States  agree  or  dis- 
agree, as  the  laws  of  commerce  in  that  respect 
are  stronger  than  the  laws  of  any  single  nation 
of  the  commercial  world.  McCullock,  Com. 
Die.  (ed.  of  1869),  880.  Values  cannot  be  meas- 
ured without  a  standard  any  more  than  time  or 
duration,  or  length,  surface,  or  solidity,  or 
weight,  gravity,  or  quantity.  Something  in 
every  such  case  must  be  adopted  as  a  unit 
which  bears  a  known  relation  to  that  which  is 
to  be  measured,  as  the  dollar  for  values;  the 
hour  for  time  or  duration;  the  foot  of  twelve 
inches  for  length;  the  yard  for  cloth  measure, 
the  square  foot  or  yard  for  surface;  the  cubic 
foot  for  solidity;  the  gallon  for  liquids,  and  the 
pound  for  weights;  the  pound  avoirdupois  be- 
ing used  in  most  commercial  transactions  and 
the  pound  troy  "  for  weighing  gold  and  silver 
and  precious  stones,  except  diamonds."  2 
Bouv.  Die,  648;  7  Jeff.  Works,  472;  1  Jeff, 
Corr.,  188. 

Unrestricted  power  "to  fix  the  standard  of 
weights  and  measures  "  is  vested  in  Congress, 
but  until  recently  Congress  had  not  enactcn  any 

fineral  regulations  in  execution  of  that  power. 
Stat.  atL.,278;  5  Stat. at L.,  188;  14StaL  atL., 
889.  Regulations  upon  the  subject  existed  in  the 
States  at  the  adoption  of  the  Constitution,  the 
same  as  those  which  prevailed  at  that  time  in 
the  parent  country,  and  Judge  Story  savs  that 
the  understanding  was  that  those  regulations  re- 
mained  in  full  force,  and  that  the  States,  nntil 
Congress  should  le^slate,  possessed  the  power 
to  fix  their  own  weights  and  measures.  2  Story, 
Const.  (8d  ed.)sec.  1122;  Rawle,  Const..  102; 
Cooley.  Const.,  596;  Pomeroy,  Const,  2(K8. 

Power  to  coin  money  and  regulate  the  value 
of  domestic  and  foreign  coin  was  vested  in  the 
National  (Government  to  produce  uniformity  of 
value  and  to  prevent  the  embarrassments  of  a 
perpetually  fluctuating  and  vuiable  currency. 
2  Story,  Const.,  sec.  1122. 

Money,  says  the  same  commentator,  is  the 
universal  m^um  or  common  standard  by  a 
comparison  with  which  the  value  of  all  mer- 
chandise  may  be  ascertained ;  and  he  also  speaks 
of  it  as  "  a  sign  which  represents  the  respective 
values  of  all  other  commodities."  2  Story, 
Const.,  sec.  1118.  Such  a  power,  that  is,  the 
power  to  coin  money,  he  ados,  is  one  of  the  or- 
dinary prerogatives  of  sovereinity,  and  is  al> 
most  universally  exercised  in  order  to  preserve  a 

g roper  circulation  of  good  coin  of  a  known  value 
L  the  home  market.  Mill,  Polit.  £oon.,  294. 
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Interests  of  such  magnitude  and  pervading 
importance  as  those  involved  in  providing  for  a 
uniform  standard  of  value  throughout  the 
Union  were  manifestly  entitled  to  the  protection 
of  the  national  authority,  and  in  view  of  the 
evils  experienced  for  the  want  of  such  a  stand- 
ard during  the  War  of  the  Revolution,  when  the 
country  was  inundated  with  floods  of  depre- 
ciated paper,  the  members  of  the  Convention 
who  framed  the  Constitution  did  not  hesitate  to 
oonflde  the  power  to  Congress  not  only  to  coin 
money  and  regulate  the  value  thereof,  but  also 
the  power  to  regulate  the  value  of  foreign  coin, 
which  was  denied  to  the  Congress  of  the  Con- 
federation. 2  Phil.,  Paper  Cur.,  185:  9  Jeff. 
Works,  254,  289;  6  Sparks,  Wash.  Letters,  821. 

Influenced  by  these  considerations  and  others 
expressed  in  the  opinion  of  the  Chief  Justice, 
this  court  decided  in  the  case  referred  to,  that 
the  Act  of  Congress  making  the  notes  in  ques- 
tion *'  lawful  monev  and  a  legal  tender  in  pay- 
ment of  debts  "  could  not  be  vindicated  as  nec- 
essary and  proper  means  for  carrying  into  ef- 
fect the  power  vested  in  Congress  to  coin 
money  ana  regulate  the  value  thereof,  or  any 
other  exi)re6S  power  vested  in  Congress  under 
the  Constitution.  Unless  that  case,  therefore,  is 
overruled,  it  is  clear,  in  my  judgment,  that  both 
the  cases  before  the  court  are  controlled  by  that 
decision.  Controversies  determined  by  the  Su- 
preme Court  are  finally  and  conclusively  settled, 
as  the  decisions  are  numerous  that  the  court 
cannot  review  and  reverse  their  own  judgments. 
J9ibbaid  v.  U,  A,  12  Pet.,  492;  Wash,  Bridge 
Co.  V.  Stewart,  8  How.,  424;  Fsck  v.  Sanderson, 
18  How.,  42  [59  U.  8.,  XV.,  262];  Koonan  v. 
Bradley,  [anU,  279]. 

But  where  the  parties  are  different,  it  is  said 
the  court,  in  a  subsequent  case,  may  overrule  a 
former  decision,  and  it  must  be  admitted  that 
the  proposition,  in  a  technical  point  of  view,  is 
correct.  Such  examples  are  to  be  found  in  the 
reported  decisions  of  the  court,  but  they  are  not 
numerous,  and  it  seems  clear  that  the  number 
ought  never  to  be  increased,  especially  in  a  mat- 
ter of  so  much  importance,  imless  the  error  is 
plain  and  upon  the  clearest  convictions  of  ju- 
dicial duty. 

Judgment  was  rendered  for  the  plaintiff  in 
that  case  on  the  17th  of  September,  1864,  in 
the  highest  court  of  the  Slate,  and  on  the  28d 
of  June  in  the  succeeding  year  the  defendants 
sued  out  a  writ  of  error,  and  removed  the  cause 
into  this  court  for  re-examination.  OriawoUd  v. 
Hepburn,  2  Duv.,  20.  Under  the  regular  call 
of  the  docket  the  case  was  first  argued  at  the 
December  Term,  1867,  but  at  the  suggestion  of 
the  Attorney-General  an  order  was  passed  that 
it  be  re-argued,  and  the  case  was  accordingly 
continued  for  that  purpose.  Able  counsel  ap- 
peared at  the  next  term,  and  it  was  again  elal>- 
oratdy  argued  on  both  sides.  Four  or  five  other 
cases  were  also  on  the  calendar,  supposed  at 
that  time  to  involve  the  same  constitutional 
questions,  and  those  cases  were  also  argued, 
bringing  to  the  aid  of  the  court  an  unusual  ar- 
TKLj  o^  counsel  of  great  learning  and  eminent 
abilities.  Investigation  and  deliberation  fol- 
lowed; authorities  were  examined,  and  oft  re- 
peated consultations  among  the  justices  ensued, 
and  the  case  was  held  under  advisement  as  long 
aa  necessary  to  the  fullest  examination  by  all  the 
justices  of  the  court,  before  the  opinion  of  the 
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court  was  delivered.  By  law  the  Supreme  Court 
at  that  time  consisted  of  the  Chirf  Justice  and 
seven  associate  justices,  the  Act  of  Congress 
having  provided  that  no  vacancy  in  the  offlce  of 
associate  justice  should  be  filled  until  the  num- 
ber should  be  reduced  to  six.  14  Stat,  at  L.,  209. 
Five  of  the  number,  includinfi^  the  Chief  JusUce^ 
concurred  in  the  opinion  in  uat  case,  and  the 
judgment  of  the  state  court  was  affirmed,  three 
of  the  associate  lustices  dissenting.  Since  that 
time  one  of  the  justices  who  concurred  in  that 
opinion  of  the  court  has  resigned,  and  Congress 
having  increased  the  number  of  the  associate 

Justices  to  eight,  the  two  cases  before  the  court 
lave  been  argued,  and  the  result  is  that  the 
opinion  delivered  in  the  former  case  is  over- 
ruled, five  lustices  concurring  in  the  present 
opinion  and  four  dissenting.  Five  justices  con- 
curred in  the  first  opinioD .  and  five  have  overruled 
it.  16  Stat,  atfi.,  44.  Persuaded  that  the  first 
opinion  was  right,  for  the  reasons  already  as- 
signed, it  is  not  possible  that  I  should  concur 
in  the  second,  even  if  it  were  true  that  no  other 
reasons  of  any  weight  could  be  given  in  sup* 
port  of  the  ludgment  in  the  first  case,  and  that 
the  conclusion  there  reached  must  stand  or  fall 
without  any  other  support.  Many  other  rea- 
sons, however,  may  be  invoked  to  fortify  that 
conclusion,  equally  persuasive  and  convincing 
with  those  to  which  reference  has  been  made. 
All  writers  upon  political  economv  agree  that 
money  is  t^  universal  standard  of  value,  and 
the  measure  of  exchange,  foreign  and  domestic, 
and  that  the  power  to  coin  and  regulate  the 
value  of  money  is  an  essential  attribute  of  na- 
tional sovereignty.  Gkxxls  and  chattels  were 
directly  bartered, one  for  another,  when  the  di- 
vision of  labor  was  first  introduced,  but  gold  and 
silver  were  adopted  to  serve  the  purpose  of  ex- 
diange  by  the  tacit  concurrence  of  all  nations  at  a 
very  early  period  in  the  history  of  commercial 
transactions.  Walker's  Science  of  Wealth,  127. 
Commodities  of  various  kinds  were  used  as 
money  at  different  periods  in  different  countries, 
but  experience  soon  showed  the  commercial  na- 
tions that  gold  and  silver  embodied  the  qualities 
desirable  in  money  in  a  much  greater  degree 
than  any  otner  known  commodity  or  substance. 
1  Smith's  Wealth  of  Nations,  85.  Dailjr  experi- 
ence shows  the  truth  of  that  proposition,  and 
supersedes  the  necessity  of  any  remarks  to  en- 
force it,  as  all  admit  that  a  commodity  to  serve 
as  ti  standard  of  value  and  a  medium  of  ex- 
change must  be  easilv  divisible  into  small  por- 
tions; that  it  must  aamit  of  being  kept  for  an 
indefinite  period  without  deteriorating;  that  it 
must  possess  great  value  in  small  bulk,  and  be 
capable  of  being  easily  transported  from  place 
to  place;  that  a  given  denommation  of  money 
should  always  be  equal  in  weight  and  quality, 
or  fineness  to  other  pieces  of  money  of  the  same 
denomination,  and  that  its  value  should  be  the 
same  or  as  little  subject  to  variation  as  possible. 
McCulIock's  Com.  Diet.  (ed.  1869)  894;  Mill's- 
Pol.  Econ.,  294;  7  Jeff. Works,  490.  Such  quali 
ties,  all  agree,  are  united  in  a  much  greater  de- 
gree in  e:old  and  silver  than  in  any  other  known 
commodity,  which  was  as  well  known  to  the 
members  of  the  Convention  who  framed  the 
Constitution  as  to  any  body  of  men  since  as- 
sembled, and  intrusted  to  any  extent  with  the 
public  affairs.  They  not  only  knew  that  the 
money  of  the  commercial  world  was  gold  and 
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silTer.  but  they  also  knew,  from  bitter  experi- 
ence, that  paper  promises,  whether  issued  by 
the  States  or  the  United  States,  were  utterly 
worthless  as  a  standard  of  value  for  any  practi- 
cal purpose. 

Evidence  of  the  truth  of  these  remarks,  of 
the  most  convincing  character,  is  to  be  found 
in  the  published  proceedings  of  that  Convention. 
Debate  upon  the  subject  first  arose  when  an 
amendment  was  proposed,to  prohibit  the  States 
from  emitting  bills  of  credit  or  making  any- 
thing but  gold  and  silver  coin  a  tender  in  pay- 
ment of  debts,  and  from  the  character  of  that 
debate,  and  the  vote  on  the  amendment,  it  be- 
came apparent  that  paper  money  had  but  few, 
if  any,  friends  in  the  Convention.  8  Mad. 
Papers,  1442.  Article  seven  of  the  draft  of  the 
Constitution,  as  reported  to  the  Convention, 
contained  the  clause,  "and  emit  bills  on  the 
credit  of  the  United  States*'  itt)pended  to  the 
grant  of  power  vested  in  Congress  to  borrow 
money,  and  it  was  on  the  motion  to  strikeout  thai 
clause  that  the  principal  discussion  in  respect  to 
paper  money  took  place.  Mr.  Madison  inquired  if 
It  would  not  be  sufficient  to  pt  ohibit  the  making 
such  bills  a  tender,  as  that  would  remove  the 
temptation  to  emit  them  with  unjust  views. 
Promissory  notes,  he  said,  in  that  shape,  that 
is.  when  not  a  tender,  "may  in  some  emergen- 
cies be  best."  Some  were  willing  to  acquiesce 
in  the  modification  suggested  by  Mr.  Madison, 
but  Mr.  Morris,  who  submitted  the^otion,  ob- 
jected, inbibting  that  if  the  motion  prevailed 
there  would  still  be  room  left  for  the  notes  of  a 
responsible  minister,  which,  as  he  said  **would 
do  all  the  good  without  the  mischief."  Decided 
objections  were  advanced  by  Mr.  Ellsworth, 
who  said  he  thought  the  moment  a  favorable 
one  "to  shut  and  bar  the  door  against  paper 
money;"  and  others  expressed  their  opposition 
to  the  clause  in  equally  decisive  language,  even 
saying  that  they  would  sooner  see  the  whole 
plan  reiected  than  retain  the  three  words,  "and 
emit  bills."  SufiOice  it  to  say,  without  reproduc- 
ing the  discussion,  that  the  motion  prevailed — 
nine  States  to  two — and  the  clause  was  stricken 
out  and  no  attempt  was  ever  made  to  restore  it 
Paper  money,  as  legal  tender,  had  few  or  no 
advocates  in  the  Convention,  and  it  never  had 
more  than  one  open  advocate  throughout  the 
period  the  Constitution  was  under  discussion 
either  in  the  Convention  which  framed  it,  or  in 
the  conventions  of  the  States  where  it  was  f^ti- 
fled.  Virginia  voted  in  the  affirmative  on  the 
motion  to  strike  out  that  clause,  Mr.  Madison 
being  satisfied  that  if  the  motion  prevailed  it 
would  not  have  the  effect  to  disable  the  govern- 
ment from  the  use  of  Treasury  Notes,ana  being 
himself  in  favor  of  cutting  "off  the  pretext  for 
a  paper  currency,  and  particularly  for  making 
the  bills  a  tender,  either  for  public  or  private 
debts."  3  Mad.  Papers,  1844;  5  Elliott,  Debates, 
434,  485.  When  the  draft  for  the  Constitution 
was  reported,  the  clause  prohibiting  the  States 
from  making  anything  but  gold  and  silver  a 
tender  in  payment  of  debts  contained  an  ex- 
ception, "in  case  Congress  consented;"  but  the 
Convention  struck  out  the  exception,  and  made 
the  prohibition  absolute,  one  of  the  members 
remarking  that  it  was  a  favorable  moment  to 
crush  out  paper  money,  and  all  or  nearly  all  of 
the  Convention  seemed  to  concur  in  the  senti- 
ment.   2  Curt.  Hist.  Const.,  864. 
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Contemporaneous  acts  are  certainly  evidence 
of  intention,  and  if  so,  it  is  difficult  to  see  what 
more  is  needed  to  show  that  the  members  of 
that  Convention  intended  to  withhold  from  the 
States  and  from  the  United  States,  all  power 
to  make  anything  but  gold  and  silver  a  stand- 
ard of  value,  or  a  tender  in  payment  of  debts. 
Equally  decisive  proof  to  the  same  effect  is 
found  m  the  debates  which  subsequently  occur- 
red in  the  conventions  of  the  several  States,  to 
which  the  Constitution,  as  adopted,  waa  uub- 
mitted  for  ratification.  1  Ell.  Deb.,  492:2 /Md., 
486;  4  Ibid.,  184;  Ibid. ,  834,  886;  8  Ibid.,  290, 
472,  478;  1  Ibid.,  869,  870.  Mr.  Martin  thought 
that  the  States  ou^ht  not  to  be  totally  deprived 
of  the  right  to  emit  bills  of  credit,  but  he  says 
"that  the  Convention  was  so  smitten  with  the 
paper  money  dread  that  they  insisted  that  the 
prohibition  should  be  absolute."  1  Ell.  Deb., 
376. 

Currency  is  a  word  much  more  comprehen- 
sive than  the  word  "  money,"  as  it  may  include 
bank-bills  and  even  bills  of  exchange,  as  well  as 
coins  of  gold  and  silver,  but  the  woM  "money," 
as  employed  in  the  grant  of  power  under  con- 
sideration, means  the  coins  of  gold  and  silver 
fabricated  and  stamped  as  required  by  law. 
which,  by  virtue  of  their  intrinsic  value  as 
universally  acknowledged  and  their  official  ori- 
gin, become  the  medhim  of  exchange  and  the 
standard  by  which  all  other  values  are  ex- 
pressed and  discharged.  Support  to  the  prop- 
osition that  the  word  "  money,"  as  employed  in 
that  clause,  was  intended  to  be  used  in  the 
sense  here  supposed,  is  also  derived  from  the 
language  employed  in  certain  numbers  of  the 
FeueraTist,  which,  as  is  well  known,  were  writ- 
ten and  published  during  the  period  the  ques- 
tion whether  the  States  would  ratify  the  Con- 
stitution was  pending  in  their  several  conven- 
tions. Such  men  as  me  writers  of  those  essays 
never  could  have  employed  such  language  if 
they  had  entertained  the  remotest  idea  that 
Congress  possessed  the  power  to  make  paper 
promises  a  legal  tender.  Federalist,  No.  44, 
p.  207;  iWa.,  No.  42,  p.  197. 

Like  support  is  also  derived  from  the  lan- 
guage of  Mr.  Hamilton  in  his  celebrated  report 
recommending  the  incorporation  of  a  national 
bank.  He  first  states  the  objection  to  the  pro- 
posed measure  that  banks  tend  to  banish  the 
gold  and  silver  of  the  country;  and  secondly 
he  gives  the  answer  to  that  objection  made 
by  the  advocates  of  the  bank,  that  it  is  imma- 
terial what  serves  the  purpose  of  money,  and 
then  says  that  the  answer  is  not  entirely  satis- 
factory, as  the  permanent  increase  or  decrease 
of  the  precious  metals  in  a  country  can  hardly 
ever  be  a  matter  of  indifference.  '  *  As  the 
commodity  taken  in  lieu  of  ever^  other,  it 
(coin)  is  a  species  of  the  most  effective  wealth, 
and  as  the  money  of  the  world  it  is  of  great  con- 
cern to  the  state  that  it  possesses  a  sufficiency 
of  it  to  face  any  demands  which  the  protection 
of  its  external  interests  may  create.  He  fa- 
vored the  incorporation  of  a  national  baxik, 
with  power  to  issue  bills  and  notes  payable  on 
demand  in  gold  and  silver,  but  he  expressed 
himself  as  utterly  opposed  to  paper  emissions 
by  the  United  States,  characterizing  them  as  so 
liable  to  abuse  and  even  so  certain  of  being 
abused  that  the  government  ought  never  to 
trust  itself  **  with  the  use  of  so  seducing  and 
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<daiieerous  an  element."  Hist.  U.  8.  Bank,  21, 
1)4,  82.  Opposed  as  he  was  to  paper  emissions 
by  the  United  States,  under  any  circumstances, 
it  is  past  belief  that  he  could  ever  have  con- 
curred in  the  proposition  to  make  such  emis- 
sions a  tender  in  payment  of  debts,  either  as  a 
member  of  the  Convention  which  framed  the 
Constitution  or  as  the  head  of  the  Treasury 
Department.  Treasury  Notes,  however,  have 
repeatedly  been  authorized  by  Congress,  com- 
mencing with  the  Act  of  80th  June,  1812,  but 
it  was  never  supposed, before  the  time  when  the 
several  Acts  in  question  were  passed,  that  Con- 
gress could  make  such  notes  a  legal  tender  in 
payment  of  debts.  2  Stat,  at  L.,  7^:  8  Stat,  at 
L.,  100.  Such  notes,  it  was  enacted,  should  be 
received  in  payment  of  all  duties  and  taxes  laid, 
and  in  payment  for  public  lands  sold  by  the 
federal  authority.  Provision  was  also  made 
in  most  or  dl  of  the  Acts  that  the  Secretary  of 
the  Treasury,  with  the  approbation  of  the  Pres- 
ident, might  cause  Treasury  Notes  to  be  issued 
at  the  par  value  thereof  in  payment  of  services, 
of  supplies,  or  of  debts  for  which  the  United 
States  were  or  might  be  answerable  by  law,  to 
such  person  or  persons  as  should  be  willing  to 
accept  the  same  in  payment,  but  it  never  oc- 
curr^  to  the  legislators  of  that  day  that  such 
notes  could  be  made  a  legal  tender  in  discharge 
of  such  indebtedness,  or  that  the  public  crra- 
itor  could  be  compelled  to  accept  them  in 
payment  of  his  Just  demands.  8  Stat,  at  L. , 
315, 

Financial  embarrassments,  second  only  in 
their  disastrous  consequences  to  those  which 
preceded  the  adoption  of  the  Constitution, 
arose  toward  the  close  of  the  last  war  with 
Oreat  Britain,  and  it  is  matter  of  history  that 
those*  embarrassments  were  too  great  and  per- 
vading to  be  overcome  by  the  use  of  Treasury 
Notes  or  any  other  paper  emissions  without  k 
specie  basis.  Expedients  of  various  kinds  were 
«ugge8ted,  but  it  never  occurred  either  to  the 
Executive  or  to  Congress  that  a  remedy  could 
l>e  found  by  making  Treasury  Notes,  as  then 
authorized,  a  le^l  tender,  and  the  result  was 
that  the  second  Bank  of  the  United  States  was 
incorporated.  8  Stat,  at  L.,  266.  Paper  cur- 
rency, it  may  be  said,  was  authorized  by  that 
Act,  which  is  undoubtedly  true;  and  it  is  also 
true  that  the  bills  or  notes  of  the  bank  were 
made  receivable  in  all  payments  to  the  United 
States,  if  the  same  were  at  the  time  payable  on 
<lemand,  but  the  Act  provided  that  the  corpo- 
ration should  not  refuse,  under  a  heavy  pen- 
alty, the  payment  in  gold  and  silver  of  any  of 
its  notes,  bills  or  obligations,  nor  of  any  mon  • 
«ys  received  upon  deposit  in  the  bank  or  in 
any  of  its  offices  of  discount  and  deposit. 

Serious  attempt  is  made,  strange  to  say,  to 
fbrtify  the  proposition  that  the  Acts  in  ques- 
tion are  constitutional,  from  the  fact  that  Con- 
gress, in  providing  for  the  use  of  Treasury 
Notes  and  in  granting  the  charters  to  the  re- 
spective national  banks,  made  the  notes  and 
bills  receivable  in  payment  of  duties  and  taxes, 
but  the  answer  to  the  suggestion  is  so  obvious 
that  it  is  hardly  necessary  to  pause  to  suggest 
its  refutation.  MBtrtfpaUtan  Bankv,  VanSyek, 
1^  N.  T.,  400.  Creditors  may  exact  gold  and 
silver  or  they  may  waive  the  right  to  require 
such  money,  and  accept  credit  currency,  or 
commodities  other  than  gold  and  silver,  and 
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the  United  States,  as  creditors  or  in  the  exercise 
of  their  express  power  to  lay  and  collect  taxes, 
duties,  imposts  and  excises,  may,  if  they  see 
fit,  accept  the  Treasury  Notes  or  bank-bills  in 
such  payments  as  suMtitutes  for  the  constitu- 
tional currency.  Further  discussion  of  the 
proposition  is  unnecessary,  as  it  is  plainly  des- 
titute of  any  merit  whatever.  4  Web.  Works, 
271;  Thomdike  v.  U.S,.2  Mas.,  18. 

Resort  was  also  had  to  Treasury  Notes  in  the 
revulsion  of  1887,  and  during  the  war  with 
Mexico,  and  also  in  the  great  revulsion  of  1857, 
but  the  new  theory  that  Congress  could  make 
Treasurer  Notesa  legal  tender  was  not  even  sug- 
gested, either  by  the  President  or  by  any  mem- 
ber of  Congress.  5  Stat,  at  L..  201,  Stat,  at  L., 
460;  9  Stat,  at  L.,  118;  11  Stat,  at  L.,  257. 

Seventy  years  are  included  in  this  review, 
even  if  the  computation  is  only  carried  back  to 
the  passage  of  the  Act  establishing  the  mint, 
and  It  is  clear  that  there  is  no  trace  of  any  Act. 
executive  or  legislative,  within  that  period, 
which  affords  the  slightest  support  to  the  new 
constitutional  theory  that  Congress  can  by  law 
constitute  paper  emissions  a  tender  in  payment 
of  debts.  Even  Washington,  the  father  of  our 
country,  refused  to  accept  paper  money  in  pay- 
ment of  debts  contracted  before  the  war  of  In- 
dependence, and  the  proof  is  full  to  the  point 
that  Hamilton,  as  well  as  Jefferson  and  Madi- 
son, was  opposed  to  paper  emissions  by  the 
nationid  authority.  2  Phil.  Paper  Cur.,  185; 
6  Sparks'  Wash.  Letters,  821. 

Sufficient,  also,  is  recorded  in  the  reports  of 
the  decisions  of  this  court  to  show  that  the 
court,  from  the  organization  of  the  judicial 
system  to  the  day  when  the  judgments  in  the 
cases  before  the  court  were  announced,  held 
opinions  utterly  opposed  to  such  a  construction 
of  the  Constitution  as  would  authorize  Con- 
gress to  make  paper  promises  a  legal  tender 
as  between  debtor  and  creditor.  Through- 
out that  period  the  doctrine  of  the  court  has 
been  and  still  is,  unless  the  opinion  of  the  court 
just  read  constitutes  an  exception,  that  the 
Government  of  the  United  States,  as  ordained 
and  established  by  the  Constitution,  is  a  gov- 
ernment of  enumerated  powers;  that  all  the 
powers  not  delegated  to  the  United  States  by 
the  Constitution,  nor  prohibited  by  it  to  the 
States,  are  reserved  to  the  States  respectively  or 
to  the  people;  that  every  power  vested  in  the 
Federal  Gk)vernment  under  the  Constitution  is 
in  its  nature  sovereign,  and  that  Congress  may 
pass  all  laws  necessary  and  proper  to  carry  the 
same  into  execution ;  or,  in  other  words,  that 
the  power  being  sovereign  includes,  by  force  of 
the  term,  the  requisite  means,  fairly  applicable 
to  the  attainment  of  the  contemplated  end, 
which  are  not  precluded  by  restrictions  or  ex- 
ceptions expre^ed  or  necessarily  implied,  and 
not  contrary  to  the  essential  ends  of  political 
society.     Hist.  U.  S.  Bank,  95. 

Dennitions  slightly  different  have  been  given 
by  different  jurists  to  the  words  "necessary  and 
proper"  employed  in  the  clause  of  the  Consti- 
tution conferring  upon  Congress  the  power  to 
pass  laws  for  carrying  the  express  grants  of 
power  into  execution,  but  no  one  ever  pretended 
that  a  construction  or  definition  could  be  sus- 
tained that  the  general  clause  would  authorize 
the  employment  of  such  means  in  the  execution 
of  one  express   grant  as   would  practically 
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nullify  another  or  render  another  utterly  nuga- 
tory. Circumstanoefl  made  it  necessary  that 
Mr.  Hamilton  should  examine  that  phrase  at  a 
very  early  period  after  the  Constitution  was 
adopted,  and  the  definition  he  gave  to  it  is  as 
follows:  "All  the  means  requuite  and  fairly 
applicable  to  the  attainment  of  the  end  of 
such  power  which  are  not  precluded  by  restric- 
tions and  exceptions  specified  in  the  Constitu- 
tion, and  not  contrary  to  the  essential  ends  of 
political  society."  Twenty-five  years  later  the 
question  was  examined  by  the  Supreme  Court 
and  authoritatively  settled,  the  Chief  JtuUee 
giving  the  opinion.  His  words  were:  ''Let  the 
end  be  le^timate;  let  it  be  within  the  scope  of 
the  Constitution,  and  all  means  which  are  ap- 
propriate, which  are  plainly  adapted  to  that  end, 
and  which  are  not  prohibited  but  consistent 
with  the  letter  and  spirit  of  the  Constitution, 
are  constitutional."  McOuHoeh  v.  Maryland, 
4  Wheat.,  421. 

Substantially  the  same  definition  was  adopted 
by  the  present  Chief  JuBtiee  in  the  former  case, 
in  which  he  gave  &e  opinion  of  the  court,  and 
there  is  nothing  contained  in  the  federal  reports 

giving  the  slightest  sanction  to  any  broader 
efinition  of  those  words.  Take  the  definition 
fiven  by  Mr.  Hamilton,  which,  perhaps,  is  the 
roadeet,  if  there  is  any  difference,  and  still  it 
is  obvious  that  it  would  give  no  countenance 
whatever  to  the  theoiy  that  Congress,  in  passing 
a  law  to  execute  one  express  grant  of  the  Con- 
stitution, could  authorize  means  which  would 
nullify  another  express  grant,  or  render  it  nu- 
gatoiy  for  the  attainment  of  the  end  which 
ue  framers  of  the  Contitution  intended  it 
should  accomplish. 

Authority  to  coin  money  was  vested  in  Con- 
gress; to  provide  a  permanent  national  standard 
of  value,  everywhere  the  same,  and  subject  to 
no  variation  except  what  Congress  shall  make 
under  the  power  to  regulate  the  value  thereof; 
and  it  is  not  possible  to  affirm,  with  any  hope 
that  the  utterance  will  avail  in  the  argument, 
that  the  power  to  coin  money  is  not  an  express 
power,  and  if  those  premises  are  conceded,  it 
cannot  be  shown  that  Congress  can  so  expand 
any  other  express  power  by  implication  as  to 
nullify  or  defeat  the  great  purposes  which  the 
power  to  coin  money  and  establish  a  standard 
of  value  was  intended  to  accomplish. 

(Government  notes,  it  is  conctded,  may  be 
issued  as  a  means  of  borrowing  money,  because 
the  act  of  Issuing  the  notes  may  be  and  often 
is  a  requisite  means  to  execute  the  granted 
power,  and  being  fairly  applicable  to  the  attain- 
ment of  the  end,  the  notes,  as  means,  may  t)e 
employed,  as  they  are  not  precluded  by  any 
restrictions  or  exceptions,  and  are  not  repug- 
nant to  any  other  express  grant  contained  in 
the  Constitution.  Light -houses  buoys,  and 
beacons  may  be  erected  under  the  power  to 
regulate  commerce,  but  Congress  cannot  au- 
thorize an  officer  of  the  government  to  take  pri- 
vate property  for  such  a  purpose  without  Just 
compensation,  as  the  exercise  of  such  a  power 
would  be  repugnant  to  the  5th  Amendment 
Power  to  lay  and  collect  taxes  is  conferred  upon 
Congress,  but  Conffress  cannot  tax  the  sal- 
aries of  the  state  ju^es,  as  the  exercise  of  such 
a  power  is  incompatible  with  the  admitted 
power  of  the  States  to  create  courts,  appoint 
judges  and  provide  for  their  compensation. 
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Congress  may  also  impose  duties,  imposts  and 
excises  to  pay  the  debts  and  provide  for  the  com- 
mon defense  and  general  welfare,  but  the  Con- 
gress cannot  lay  any  tax  or  duty  on  articles  ex- 
ported from  any  8tate,nor  can  Congress  giveany- 
preferenceby  anyre^ationof  commerceor  rev> 
enue  to  the^ports  oxone  State  over  tboee  of  an- 
other, as  the  exercise  of  any  such  power  is  pro- 
hibited by  the  Constitution.  Exclusive  power 
is  vested  in  Congress  to  declare  war;  to  raise 
and  support  armies;  to  provide  and  maintain  a 
navy,  and  to  make  rules  for  the  government 
and  regulation  of  the  land  and  naval  forces. 
Appropriations  to  execute  those  powers  may 
be  made  by  Congress,  but  no  appropriations  of 
money  to  that  use  can  be  made  for  a  longer 
term  than  two  years,  as  an  appropriation  for  a- 
longer  term  is  expressly  prohibited  by  the  same 
clause  which  confers  the  power  to  raise  and 
support  armies.  By  virtue  of  those  grants  of 
power.  Congress  may  erect  forts  and  mi^azines, 
may  construct  navy-yards  and  dock-yards, 
manufacture  arms  and  munitions  of  war,  and 
may  establish  depots  and  other  needful  build- 
ings for  their  preservation,  but  the  Congress 
cannot  take  private  property  for  that  purpose 
without  making  compensation  to  the  owner,  as- 
the  Constitution  provides  that  private  property 
shall  not  be  taken  for  public  use  without  just 
compensation. 

Legislative  power  under  the  Constitution  cai> 
never  be  rightfully  extended  to  the  exercise  of 
a  power  not  (granted  nor  to  that  which  is  pro- 
hibited, and  it  makes  no  difference  whether 
the  prohibition  is  express  or  implied,  as  an  im- 
plied prohibition,  when  once  ascertained,  is  as 
effectual  to  negative  the  right  to  legislate  as  one 
that  is  expressed;  the  rule  oeing  that  Congress, 
in  passing  laws  to  carry  the  express  powers 
granted  into  execution,  cannot  select  anv  meana 
as  requisite  for  that  purpose  or  as  fairly  appli- 
cable to  the  attainment  of  the  end,  which  are 
precluded  by  restrictions  or  exceptions  con- 
tained in  the  Constitution,  or  which  are  con- 
trary to  the  essential  ends  of  political  society. 
Hist.  U.  S.  Bank,  95. 

Concede  these  premises,  and  it  follows  that 
the  Acts  of  Congress  in  question  cannot  be  re- 
garded as  valia  unless  it  can  be  held  that  the 
power  to  make  paper  emissions  a  legal  tender 
in  payment  of  debts  can  properly  m  implied 
from  the  power  to  coin  the  money,  and  that 
such  emissions,  when  enforced  by  such  a  pro* 
vision,  become  the  legal  standard  of  value  under 
the  Constitution.  Elxtended  discussion  of  the 
first  branch  of  the  proposition  would  seem  to 
be  unnecessary,  as  the  dissenting  justices  in  the 
former  case  abandoned  that  point  and  frankly 
stated  in  the  dissenting  opinion  delivered  Ih^ 
they  were  not  able  to  see  in  those  clausea. 
"standing  alone,  a  sufficient  warrant  for  the 
exercise  of  this  power."  Through  their  organ 
on  the  occasion  they  referred  to  the  power  ta 
declare  war,  to  suppress  insurrection,  to  raise 
and  support  armies,  to  provide  and  maintain  a 
navy,  to  borrow  money,  to  pay  the  debts  of  the 
Union,  and  to  provide  for  the  common  de- 
fense and  eeneral  welfare,  as  grants  of  power 
conferred  m  separate  clauses  of  the  Constitu- 
tion. Reference  was  then  made  in  very  ap> 
propriate  terms  to  the  exigencies  of  the  Truisuiy 
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during  that  period  and  the  conclusion  reached, 
though  expressed  hiterrogatively.  appears  to  be 
that  the  proYision  making  the  notes  a  legal 
tender  was  a  necessary  and  proper  one  as  con- 
ducing **  towards  the  purpose  of  borrowing 
money,  of  paying  debts,  of  raising  armies,  of 
suppressing  insurrection;"  or,  as  expressed  in 
anoUier  psrt  of  the  same  opinion,  the  proYision 
was  regiurded  as  ''necessary  and  proper  to  en- 
able the  goYemment  to  borrow  money  to  carry 
on  the  war. "  Hepburn  y.  Ormoold,  8  Wail. ,  682 
[76  U.  8.,  XIX.,629J. 

Suggestions  or  intimations  are  made  in  one 
or  more  of  the  opinions  given  in  the  state 
courts  that  the  Dower  assumed  b^  Congress 
may  be  Yindicatea  as  properly  implied  from  the 
power  to  coin  money,  but  inasmuch  as  that 
assumption  was  not  the  ground  of  the  dissent  in 
the  former  case,  and  as  the  court  is  not  re- 
ferred to  any  case  where  a  court  affirming  the 
YsJidity  of  the  Acts  of  Congress  in  question  has 
ventured  to  rest  their  decision  upon  that  theory, 
it  does  not  appear  to  be  necessary  to  protract 
the  discusaion  upon  that  point. 

Such  notes  are  not  declared  in  the  Acts  of 
Congress  to  be  a  standard  of  value,  and  if  they 
were  the  provision  would  be  as  powerless  to 
impart  that  quality  to  the  notes  as  with  the  pro- 
cesses of  the  alchemist  to  convert  chalk  into  p>\d 
or  the  contrivances  of  the  mechanic  to  organize  a 
machine  and  nve  it  perpetual  motion.  Gfold  and 
silver  were  adoptea  as  the  standard  of  value, 
even  before  civu  governments  were  organized, 
and  they  have  always  been  regarded  as  such  to 
the  present  time,  and  it  is  safe  to  affirm  that  they 
will  continue  to  be  such  by  universal  consent, 
in  spite  of  legislative  enactments  and  of  judi- 
cial decisions.  Treasury  Notes,  or  the  notes  in 
question,  called  by  what  name  they  may  be, 
never  performed  that  office,  even  for  a  day,and 
it  may  be  added  that  neither  legislative  enact- 
ments nor  judicial  decisions  can  compel  the 
commercial  world  to  accept  paper  emisnons  of 
any  kind  as  the  standard  of  value  by  which  all 
other  values  are  to  be  measured.  Bephtim  v. 
OrimDold,  8  WaU.,  608  [76  U.  S.,  Xl^..  621]. 
Nothing  but  money  will,  in  fact,  perform  that 
office,  and  it  is  clear  that  neither  legislative  en- 
actments nor  judicial  decisions  can  perform 
commercial  impossibilities.  Commodities,  un- 
doubtedlY,may  be  exchangedas  matter  of  barter, 
or  the  seller  may  accept  paper  promises,  instead 
of  money,  but  it  is  nevertheless  true,  as  stated  by 
Mr.  Hnskisson,  that  money  is  not  only  the  com- 
mon measure  and  common  representative  of  all 
other  commodities,  but  also  the  common  and 
universal  equivalent.  Whoever  buys,  gives,  who- 
ever 8eUs,receives  such  a  quantity  of  pure  gold  or 
silver  as  is  equivalent  to  the  article  bought  or 
sold;  or  if  he  gives  or  receives  paper  instSad  of 
money,  he  gives  or  receives  that  which  is  valu- 
able only  as  it  stipulates  the  payment  of  a  given 
quantity  of  gold  or  silver.  22  ^Financial  Pam- 
phlets, 680. 

*'Moet  unquestionably"  said  Mr.  Webster 
"there  is  no  legal  tender,  and  there  can  be  no 
legal  tender,  in  this  country,  under  the  auUior- 
ity  of  this  Government,  or  any  other,  but 
gold  and  silver  •  «  •  This  is  a  constitu- 
tional principle,  perfectlyplain  and  of  the  very 
highest  importance."  He  admitted  that  no 
such  express  prohibition  was  contained  in  the 
Constitution,  and  then  proceeded  to  say:  ''  As 
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Congress  has  no  power  granted  to  it  in  this  re- 
spect but  to  coin  money  and  to  regulate  the  value 
of  foreign  coins,  it  clearly  has  no  power  to  sub- 
stitute paper  or  anvthing  else  for  coin  as  a 
tender  in  payment  of  debts  and  in  discharge  of 
contracts,  adding  that  *  'Congress  has  exercised 
the  power  fully  in  both  its  branches.  It  has- 
coined  monev  and  still  coins  it,  it  has  regulated 
the  value  of  foreign  coins  and  still  regulates 
their  value.  The  legal  tender,  therefore,  the 
constitutional  standara  of  value,  is  established 
and  cannot  be. overthrown."  4  Web.  Workp, 
271.  Beyond  i)erad venture  he  was  of  the  opin- 
ion that  gold  and  silver,  at  rates  fixed  by  Con- 
gress, constituted  the  legal  standard  of  value,, 
and  that  neither  Congress  nor  the  States  had 
authority  to  establish  any  other  standard  in  its 
place.  Aid.,  280. 

Views  equally  decisive  have  been  expressed 
by  this  court  in  a  case  where  the  remarks  were 
pertinent  to  the  question  presented  for  decision. 
U,  8,  v.  Mariffold,  9  How.,  667.  Certain  ques- 
tions were  certified  here  which  arose  in  the 
circuit  court  in  the  trial  of  an  indictment  in 
which  the  defendant  was  charged  with  having- 
brought  into  the  United  States  from  a  foreign 
place,  with  intent  to  pass,  utter,  publish  and 
sell  certain  false,  forged  and  counterfeit  coins,, 
made,  forged  and  counterfeited  in  the  resem- 
blance and  similitude  of  the  coins  struck  at  the 
mint.  Doubts  were  raised  at  the  trial  whether 
Congress  had  the  power  to  pass  the  law  on 
whidi  the  indictment  was  founded.  Objection 
was  made  that  the  Acts  charged  were  only  a 
fraud  in  traffic,  and  as  such,  were  punishable, 
if  at  all,  under  the  state  law.  Responsive  ta 
that  suggestion  the  court  say  that  the  pro- 
visions of  the  section  * 'appertain  rather  to  the 
execution  of  an  important  trust  invested  bv  the 
Constitution,  and  to  the  obligation  to  fulfill  that 
trust  on  the  part  of  the  government,  namely : 
the  trust  and  the  duty  of  creating  and  maintain- 
ing a  uniform  and  pure  metallic  standard  of 
value  throughout  the  Union ;  that  the  power  of 
coining  money  and  of  regulating  its  value  was 
delegated  to  Congress  by  the  Constitution  for 
the  very  purpose  of  creating  and  preserving  the 
uniformity  and  purity  of  such  a  standard  of 
value,  and  on  account  of  the  impossibility, 
which  was  f oreseen,of  otherwise  preventing  the 
inequalities  and  the  confusion  necessarilj^  Inci- 
dent to  different  views  of  policy  which  m  dif- 
ferent communities  would  be  brought  to  bear 
on  this  subject.  The  power  to  coin  money  be- 
ing thus  given  to  Congress,  founded  on  public 
necessity,  it  must  carry  with  it  the  correlative 
power  of  protecting  the  creature  and  object  of 
that  power."  Appropriate  suggestions  follow 
as  to  the  right  of  the  government  to  adopt 
measures  to  exclude  counterfeits  and  prevent 
the  true  coin  from  being  substituted  by  others 
of  no  intrinsic  value,  and  the  justice  delivering 
the  opinion  then  proceeds  to  say,  tluit  Congresa 
"having  emitted  a  circulating  medium,  a 
standard  of  value  indispensable  for  the  purposes- 
of  the  community  and  for  the  action  of  the  gov- 
ernment itself,  the  Congress  is  accordingly 
authorized  and  bound  in  duty  to  prevent  its  de- 
basement and  expulsion  and  the  destruction  of 
the  general  confidence  and  convenience  by  the 
influx  and  substitution  of  a  spurious  com  in 
lieu  of  the  constitutional  currency. 

Equally  decisive  views  were  expressed  by  the 
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court  six  years  earlier,  in  the  case  of  €hnn  ▼. 
Breedlove,  2  How..  88,  in  which  the  opinion  of 
the  court  was  delivered  by  the  late  Mr.  Justice 
Catron,  than  whom  no  justice  who  ever  sat  in 
the  court  was  more  opposed  to  the  expression 
of  an  opinion  on  a  point  not  involyed  in  the 
record. 

No  State  shall  coin  money,  emit  bills  of  credit, 
or  make  anything  but  gold  and  silver  a  tender 
in  payment  of  debts.  These  prohibitions,  said 
Mr.  Justice  Washington,  associated  with  the 
powers  granted  to  Congress  to  coin  money  and 
regulate  the  value  thereof  and  of  foreign  coin, 
most  obviously  constitute  members  of  the  same 
family,  being  upon  the  same  subject  and  gov- 
-erned  by  the  same  policy.  This  policy,  said  the 
learned  justice,  was  to  provide  a  fixed  and 
uniform  standard  of  value  throughout  the 
United  States,  by  which  the  commercial  and 
other  dealings  between  the  citizens  thereof,  or 
between  them  and  foreigners,  as  well  as  the 
moneyed  transactions  of  the  government, 
ahould  be  regulated.  Ogden  v.  Saunders,  12 
Wheat.,  266.  Language  so  well  chosen  and  so 
explicit  cannot  be  misunderstood,  and  the  views 
-exprefised  by  Mr.  Justice  Johnson  in  the  same 
•case  are  even  more  decisive.  He  said  the  pro- 
hibition in  the  Constitution  to  make  anything 
but  gold  or  silver  coin  a  tender  in  payment  of 
-debts  is  express  and  universal.  The  framers 
of  the  Constitution  regarded  it  as  an  evil  to  be 
repelled  without  modification,  and  that  they 
have  therefore  left  nothing  to  be  inferred  or 
<3educed  from  construction  on  the  subject. 
12  Wheat,  288. 

Recorded  as  those  opinions  have  been  for 
forty-five  years  and  never  questioned,  thev  are 
oertainly  entitled  to  much  weight,  especially  as 
the  principles  which  are  there  laid  down  were 
subsequently  affirmed  in  two  cases  by  the 
unanimous  opinion  of  this  court.  U.  8.  v.  Mari- 
£fold,  9. How.,  567;  Owinv.  Breedlove,  2  How., 
38;  Oraig  v.  Miss^mri,  4  Pet.,  484. 

Strong  support  to  the  view  here  taken  is  also 
derived  from  the  case  of  Oratg  v.  Missouri, 
last  cited,  in  which  the  opinion  was  given  by 
the  Chief  Justice.  Loan  certificates  issued  by 
the  State  were  the  consideration  of  the  note  in 
auit  Id  that  case,  and  the  defense  was  that  the 
-certificates  were  bills  of  credit  and  that  the 
consideration  of  the  note  was  illegal.  Respon- 
sive to  that  defense,  the  plaintiff  insisted  that 
the  certificates  were  not  bills  of  credit,  because 
they  had  not  been  made  a  legal  tender,  to 
which  the  court  replied,  that  the  emission  of 
bills  of  credit  and  the  enactment  of  tender  laws 
were  distinct  operations,  independent  of  each 
other;  that  both  were  forbidden  by  the  Consti- 
tution ;  that  the  evils  of  paper  money  did  not 
result  solely  from  the  quality  of  its  being  made 
■a  tender  in  payment  of  debts;  that  that  qual- 
ity might  be  the  most  pernicious  one,  but  that 
it  was  not  an  essential  quality  of  bills  of  credit 
nor  the  only  mischief  resulting  from  such 
emissions.  Briscoe  v.  Bank  of  Ky.,  11  Pet., 
517:  Foxy.  Ohio,  5  How.,  488. 

Remarks  of  the  Chitf  Justice  in  the  case  of 
JSturges  v.  Orowninshield,  4  Wheat.,  204,  may 
also  be  referred  to  as  even  more  explicit  and 
-decisive  to  the  same  conclusion  than  anything 
embodied  in  the  other  cases.  He  first  describes, 
in  vivid  colors,  the  general  distress  which  f ol- 
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lowed  the  war  in  which  our  independence  was 
established.  Paper  money,  he  said,  was  issued, 
worthless  lands  and  other  property  of  no  use 
to  the  creditor  were  made  a  tender  m  payment 
of  debts,  and  the  time  of  payment  stipulated  in 
the  contract  was  extended  by  law.  Mischief  to 
such  an  extent  was  done,  and  so  much  more 
was  apprehended,  that  general  distnist  pre- 
vailed and  all  confidence  between  man  and 
man  was  destroyed.  Special  reference  was 
made  to  those  grievances  by  the  Chief  JusUce 
because  it  was  insisted  that  the  prohibition  to 
pass  laws  impairing  the  obligation  of  contracts 
ought  to  be  confln^  by  the  court  to  matters  of 
that  description,  but  the  court  was  of  a  differ- 
ent opinion,  and  held  that  the  Convention  in- 
tended to  establish  a  great  principle,  that  con- 
tracts should  be  inviolable;  that  the  provision 
was  intended  "to  prohibit  the  use  of  any 
means  by  which  the  same  mischief  might  be 
producea."  He  admitted  that  that  provision 
was  not  intended  to  prevent  the  issue  of  paper 
money,  as  that  evil  was  remedied  and  the  prac- 
tice prohibited  by  the  clause  forbidding  the 
States  to  "  emit  bills  of  credit"  inserted  in  the 
Constitution  expressly  for  that  purpose,  and  he 
also  admitted  that  the  prohibition  to  emit  bills 
of  credit  was  not  intended  to  restrain  the 
States  from  enabling  debtors  to  discharge  their 
debts  by  the  tender  of  property  of  no  real  value 
to  the  creditor,  '*  because  for  that  subject  also 
particular  provision  is  made"  in  the  Constitu- 
tion ;  but  he  added,  "Nothing  but  gold  and  silver 
coin  can  be  made  a  tender  in  payment  of  debts." 

Utterances  of  the  kind  are  found  throughout 
the  reported  decisions  of  this  court,  but  there 
is  not  a  sentence  or  word  to  be  found  within 
those  volumes,  from  the  organization  of  the 
court  to  the  passage  of  the  Acts  of  Congress  in 
question,  to  support  the  opposite  theory. 

Power,  as  before  remarked,  was  vested  in 
the  Congress  under  the  Ck)nfederation  to  bor- 
row money  and  emit  bills  of  credit,  and  his- 
tory shows  that  the  power  to  emit  such  bills 
had  been  exercised,  before  the  Convention 
which  framed  the  Constitution  assembled,  to 
an  amount  exceeding  $850,000,000.  2  Stonr, 
Const.,  8d  ed.,  249;  Briscoe^.  Bank  of  Ky.,  11 
Pet.,  387;  1  Jeff.  Cor.,  401;  Am.  Almanac 
(1880)  188.  Still  the  draft  of  the  Constitution, 
as  reported,  contained  the  words  "  and  to  emit 
bills  appended  to  the  clause  authorizing  Con- 
gress to  borrow  money.  When  that  clause  was 
reached,  says  Mr.  Martin,  a  motion  was  made 
to  strike  out  the  words  "  to  emit  bills  of  credit;" 
and  his  account  of  what  followed  affords  the 
most  persuasive  and  convincing  evidence  that 
the  Convention,  and  nearly  every  member  of 
it,  intended  to  put  an  end  to  the  exercise  of 
such  a  power.  Against  the  motion,  he  says,  we 
urged  that  it  would  be  improper  to  deprive  the 
Congress  of  that  power;  that  it  would  be  a  nov- 
elty unprecedented  to  establish  a  government 
which  should  not  have  such  authority;  that  it 
was  impossible  to  look  forward  into  futurity  so 
far  as  to  decide  that  events  might  not  happen  that 
would  render  the  exercise  of  such  a  power  ab- 
solutely necessary,  etc.  But  a  majority  of  the 
Convention,  he  said,  being  wise  lieyond  every 
event,  and  being  willing  to  risk  any  political 
evil  rather  than  admit  the  idea  of  a  paper  emis- 
sion in  any  possible  case,  refused  to  trust  the 
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authority  to  a  goyemment  to  which  they  were 
lavisfaiiig  the  most  unlimited  powers  of  tax- 
ation, and  to  the  mercy  of  which  they  were 
willing  blindly  to  trust  the  liberty  and  property 
of  the  citizens  of  eyery  State  in  the  Union, 
and  "they erased  that  clause  from  the  sys- 
tem."   1  Ell.  Deb.,  869. 

More  forcible  yindication  of  the  action  of  the 
Conyention  could  hardly  be  made  than  is  ex- 
pressed in  the  language  of  the  Federalist  and 
the  authority  of  Judge  Story  warrants  the  state- 
ment that  the  language  there  employed  is  "Jus- 
tified by  almost  eyery  contemporary  writer," 
and  18  "attested  in  its  truth  by  facts  "  beyond 
the  influence  of  eyery  attempt  at  contradiction. 
Haying  adyerted  to  those  facts  the  commenta- 
tor proceeds  to  say,  "  that  the  same  reasons 
which  show  the  necessity  of  denying  to  the 
States  the  power  of  relating  coin,  proye  with 
equal  force  that  they  ought  not  to  be  at  liberty 
to  substitute  a  paper  medium  instead  of  coin.  * 
Federalist,  No.  44. 

Emissions  of  the  kind  were  not  declared  by 
the  Continental  Congress  to  be  a  leffal  tender, 
but  Congress  passed  a  resolution  declaring  that 
they  ought  to  be  a  tender  in  payment  of  all  pri- 
vate and  public  debts,  and  that  a  refusal  to  re- 
celye  the  tender  ought  to  be  an  extinguishment 
of  the  debt,  and  recommended  the  States  to 
pass  such  laws.  They  eyen  went  further  and 
declared  that  whoever  should  refuse  to  receiye 
the  paper  as  gold  or  silver  should  be  deemed 
an  enemy  to  the  public  liberty ;  but  our  com- 
mentator says  that  these  measures  of  violence 
and  terror,  so  far  from  aiding  the  circulation 
of  the  paper,  led  on  to  still  further  deprecia- 
tion. 2  Joum.  Cong.,  21 ;  8  Ilfid,  20;  2  Pitkin's 
Hist.,  165, 156.  New  emissions  followed  and  new 
measures  were  adopted  to  give  the  paper  credit 
by  pledging  the  public  faith  for  its  redemption. 
Effort  followed  effort  in  that  direction  until 
the  idea  of  redemption  at  par  was  abandoned. 
Forty  for  one  was  offered,  and  the  States  were 
required  to  report  the  bills  under  that  regula- 
tion, but  few  of  the  old  bills  were  ever  re- 
ported and,  of  course,  few  only  of  the  contem- 
plated new  notes  were  iseued,  and  the  bills  in  a 
brief  period  ceased  to  circulate,  and  in  the 
course  of  that  year  quietly  died  in  the  hands  of 
their  possessors.  2  Story,  Const.,  8d  ed., 
sees.  1859,  1860;  2  Pitkin's  Hist.,  157;  IJeff. 
Cor.,  402. 

Bills  of  credit  were  made  a  tender  by  the 
States,  but  all  such,  as  well  as  those  issued  by 
the  Congress,  were  dead  in  the  hands  of  their 
possessors  before  the  Convention  assembled  to 
frame  the  Constitution.  Intelligent  and  im- 
partial belief  in  the  theory  that  such  men,  so 
instructed,  in  framing  a  government  for  their 
posterity  as  well  as  for  themselves,  would  de- 
liberately vest  such  a  power,  either  in  Congress 
or  the  States,  as  a  part  of  their  perpetual  sys- 
tem, can  never,  in  my  judgment,  be  secured  in 
the  face  of  the  recorded  evidences  to  the  con- 
trary which  the  political  and  judicial  history  of 
our  country  affords.  Such  evidence,  so  per- 
suasive and  convincing  as  it  is,  must  ultimately 
bring  all  to  the  conclusion  that  neither  the  Con- 
gress nor  the  States  can  make  anything  but 
gold  or  silver  coin  a  tender  in  payment  of 
oebts. 

Exclusive  power  to  coin  money  is  certainly 
vested  in  Congress  "  but  no  amount  of  reason- 
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ing  can  show  that  executing  a  promissory  note 
and  ordering  it  to  be  taken  in  payment  of  pub- 
lic and  private  debts  is  a  species  of  coining 
money."    Pomeroy,  Const.,  sec.  409. 

Complete  refutation  of  such  theory  is  also 
found  in  the  dissenting  opinion  in  the  former 
case,  in  which  the  justice  who  delivered  the 
opiidon  states  that  he  is  not  able  to  deduce  the 
power  to  pass  the  laws  in  question  from  that 
clause  of  the  Constitution,  and  in  which  he  ad- 
mits, without  qualification,  that  the  provision 
making  such  notes  a  legal  tender  does, undoubt- 
edly, impair  the  "  obligation  of  contracts  made 
before  its  passage."  Extended  argument,  there- 
fore, to  show  that  the  Acts  in  question  impair 
the  obli^tion  of  contracts  made  before  their 
passage  is  unnecessary,  but  the  admission  stops 
short  of  the  whole  truUi,  as  it  leaves  the  impli- 
cation to  be  drawn  that  the  obligation  of  subse- 
<]|uent  contracts  is  not  impaired  by  such  legisla- 
tion. Contracts  for  the  payment  of  money,  wheth- 
er made  before  or  after  the  passage  of  such  a  pro- 
vision, are  contracts  if  the  promise  is  expressed 
in  dollars,  to  pay  the  specified  amount  in  the 
money  recognized  and  established  by  the  Con- 
stitution as  the  standard  of  value,  and  any  Act 
of  Congress  which  in  theory  compels  the  cred- 
itor to  accept  paper  emissions,  instead  of  the 
money  so  recognized  and  established,  impairs 
the  obligation  of  such  a  contract,  no  matter 
whether  the  contract  was  made  before  or  after 
the  Act  compelling  the  creditor  to  accept  such 
payment,  as  the  Constitution  in  that  respect  is 
a  part  of  the  contract,  and  by  its  terms  entitles 
the  creditor  to  demand  payment  in  the  medium 
which  the  Constitution  recognizes  and  estab- 
lishes as  the  standard  of  value. 

Evidently  the  word  "dollar"  as  employed 
in  the  Constitution,  means  the  money  recog- 
nized and  established  in  the  express  power 
vested  in  Congress  to  coin  money,  regulate  the 
value  thereof  and  of  foreign  coin,  the  framers 
of  the  Constitution  having  oorrowed  and  adopt- 
ed the  word  as  used  by  the  Continental  Con- 
gress in  the  Ordinance  oi  the  6tb  of  July,  1785, 
and  of  the  8th  August,  1786,  in  which  it  was 
enacted  that  the  money  unit  of  the  United 
States  should  be  "one  dollar."  and  that  the 
money  of  account  should  be  dollars  and  frac- 
tions of  dollars,  as  subsequently  provided  in 
the  Ordinance  establishing  a  mint.  10  Joum. 
Cong.,  225;  11  iWa.,  179. 

Repeated  decisions  of  this  court,  of  recent 
date  {BroMon  v.  Bodes,  7  Wall.,  248  [74  U.  S., 
XIX.,  1461;  Butter  y.  Harvfitz,  7  Wall.,  259 
[74  U.  S..XIX.,  149];  Bank  v.  Supermars,  7 
Wall.,  28  [74  U.  S.,  XIX.,  61],  have  estab- 
lished the  rule  that  contracts  to  pay  coined  dol- 
lars can  only  be  satisfied  by  the  payment  of 
such  money,  which  is  precisely  equivalent  to 
a  decision  that  such  notes  as  those  described  in 
the  Acts  of  Congress  in  question  are  not  the 
mone^  recogniz^  and  established  by  the  Con- 
stitution as  the  standard  of  value,  as  the  mone^ 
so  recognized  and  established,  if  the  contract  is 
expressed  in  dollars,  will  satisfy  any  and  eveir 
contract  between  party  and  party.  Beyond  all 
question, the  cases  cited  recognize  "the  fact  ac- 
cepted by  all  men  throughout  the  world,  that 
value  is  inherent  in  the  precious  metals;  that 
gold  and  silver  are  in  themselves  values,  and 
being  such,  and  being  in  other  respects  best 
adapted  to  the  purpose,  are  the  only  proper 
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measures  of  value;  that  these  values  are  de- 
termined by  weight  and  purity,  and  that  form 
and  impress  are  simplv  certificates  of  value, 
worthy  of  absolute  reliance  only  because  of 
the  known  integrity  and  good  faith  of  the 
government  which  put  them  in  circulation. 
Dewing  v.  8ear$,  [ante,  1891;  Lane  Co,  v. 
Oregon,  7  Wall.,  73  [74  U.  8..  XIX,  1081; 
Will^ird  V.  Tayloe,  8  Wall.,568  [75  U.  8.,XIX:, 
504]. 

When  the  intent  of  the  parties  as  to  the  me- 
dium of  payment  is  clearly  expressed  in  a  con- 
tract the  court  decide,  in  Butler  v.  Horwiiz, 
above  cited,  that  damages  for  the  breach  of  it, 
whether  made  before  or  since  the  enactment  of 
these  lawp,  mav  be  properly  assessed  so  as  to 
give  effect  to  that  intent,  and  no  doubt  is  enter- 
tained that  that  rule  is  correct  Parties  may 
contract  to  accept  pa^rment  in  Treasury  Notes, 
or  specific  articles,  or  in  bank-bills,  and  if  they 
do  so  they  are  bound  to  accept  the  medium  for 
which  they  contracted,  provided  the  notes,  spe- 
cific articles,  or  bills  are  tendered  on  the  day 
the  pavment  under  the  contract  becomes  due. 
and  It  is  clear  that  such  a  tender,  if  seasonable 
and  sufficient  in  amount,  is  a  good  defense  to 
the  action.  Decided  cases  also  carry  the  doc- 
trine much  further  and  hold, even  where  the  con- 
tract is  payable  in  money,  and  the  promise  is  ex- 
pressed in  dollars,  that  a  tender  of  bank  bills  is 
a  good  tender  if  Uie  party  to  whom  it  was  made 
placed  his  objections  to  receiving  it  wholly 
upon  the  ground  that  the  amount  was  not  suffi- 
cient. Wc.  CT.  8.  V.  Bank  of  Oa,,  10  Wheat., 
847;  Thompson  v.  Biggs,  5  Wall..  678  [73  U. 
8..  XVIII.,  707]:  Bobineon  v.  Noble,  8  Pet., 
198;  Wright  v.  Beed.  8  T.  R.,  564;  Snoto  v. 
Perry,  9  Pick.,  542;  2  Greenl.  Ev.,  sec.  601. 

Grant  all  that,  and  still  it  is  clear  that  where 
the  contract  is  for  the  pavment  of  a  certain  sum 
of  money,  and  the  promise  is  expressed  in  dol- 
lars or  in  coined  dollars,  the  promisee,  if  he 
sees  fit,  may  lawfully  refuse  to  accept  payment 
in  any  other  medium  than  gold  and  silver, made 
a  legal  tender  by  Act  of  ConsTess  passed  in  pur- 
suance of  that  provision  of  the  Constitution 
which  vests  in  Congress  the  power  to  coin 
money,  regulate  the  value  thereof  and  of  for- 
eign coin. 

Foreign  coin  of  gold  and  silver  may  be  made 
a  legal  tender,as  the  power  to  regulate  the  value 
thereof  is  vested  in  Congress  as  well  as  the 
power  to  regulate  the  value  of  the  coins  fabri- 
cated and  stamped  at  the  mint. 

Opposed, as  the  new  theory  is,  by  such  a  body 
of  evidence  covering  the  whole  period  of  our 
constitutional  historv,  all  tending  to  the  oppo- 
site conclusion,  and  unsupported  as  the  theory 
is  by  a  single  historical  fact,  entitled  to  any 
weight,  it  would  seem  Uiat  the  advocates  of  the 
theory  ought  to  be  able  to  give  it  a  fixed  domi- 
cil  in  the  Constitution,  or  else  be  willing  to 
abandon  it  as  a  theoiy  without  any  solid  con- 
stitutional foundation.  Vagrancy  in  that  be- 
half, if  conceded,  is  certainly  a  very  strong  ar- 
gument at  this  dav,  that  the  power  does  not  re- 
side in  the  Constitution  at  all,  as  if  the  fact 
were  otherwise,  the  period  of  eighty-five  years 
which  has  elapsed  since  the  Constitution  was 
adopted  is  surely  long  enough  to  have  enabled 
its  advocates  to  discover  its  locality  and  to  be 
able  to  point  out  its  home  to  those  whose  re- 
searches have  been  less  successful  and  whose  con- 
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scientious  convictions  lead  them  to  the  conclu- 
sion that,  as  applied  to  t^e  Constitution,  it  is  a^ 
myth  without  a  habitation  or  a  name. 

Unless  the  power  to  enact  such  a  provision 
can  be  referred  to  some  one  or  more  of  the  ex- 
press grants  of  power  to  Congress,  as  the  requi- 
site means,  or  as  necessary  and  proper  for  car- 
rying such  express  power  or  powers  into  execu- 
tion, it  is  usually  conceded  tnat  the  provision 
must  be  regard^  as  unconstitutional,  as  it  is 
not  pretended  that  the  Constitution  contains 
hny  express  grant  of  power  auti^orizins  such 
legislation.  Towers  not  granted  cannot  be  ex- 
ercised by  Congress,  and  certainly  all  must  agree 
that  no  powers  are  granted  except  what  are  ex- 
pressed or  such  as  are  fairlv  applicable  as  rec^ui- 
site  means  to  attain  the  end  of  a  power  which 
is  granted,  or,  in  other  words,  are  necessary  and 
proper  to  carry  those  which  are  expressed  into 
execution.  Martin  v.  Hunter,  1  Wheat.,  826; 
McCuUoeh  V.  Maryland,  4  Wheat.,406;  1  Story, 
Const.  (3d  ed.),  sec.  417. 

Pressed  by  these  irrepealable  rules  of  con- 
struction, as  applied  to  the  Constitution,  thoee 
who  maintain  tiiie  affirmative  of  the  question 
under  discussion  are  forced  to  submit  a  specifi- 
cation. Courts,  in  one  or  more  cases,  have  inti- 
mated that  the  power  in  question  may  be  im- 
plied from  the  express  power  to  coin  money,  but 
inasmuch  as  no  decided  case  is  referred  to  where 
the  Judgment  of  the  court  rests  upon  that 
ground,  the  suggestion  wUl  be  dismissed  with- 
out further  consideration,  as  one  involving  a 
proposition  too  latitudinous  to  require  refutation, 
most  of  the  cases  referred  to  attempt  to  deduce 
the  power  to  make  such  paper  emiasions  a  legal 
tender  from  the  express  power  to  borrow  money, 
or  from  the  power  to  declare  war,  or  from  the 
two  combined,  as  in  the  dissenting  opinion  in 
the  case  which  is  now  overruled. 

Authority,  it  is  conceded,  exists  in  Congress 
to  pass  laws  providing  for  the  issue  of  Treasury 
Notes,  based  on  the  national  credit,  as  necessary 
and  proper  means  for  fulfilling  the  end  of  the 
express  power  to  borrow  money,  nor  can  it  be 
doubted  at  this  day,  that  such  notes,  when  is- 
sued by  the  proper  authority,  may  lawfully  cir- 
culate as  credit  currency,  and  Uiat  they  may, 
in  that  conventional  chi^acter,  be  lawfully  em- 
ployed, if  the  Act  authorizing  their  issue  so  pro- 
vides, to  pay  duties,  taxes  and  all  the  public 
exactions  required  to  be  paid  into  the  National 
Treasury.  Public  creditors  may  also  be  paid  in 
such  currency  by  their  own  consent,  and  they 
may  be  used  in  all  other  cases,  where  the  pay- 
ment in  such  notes  comports  with  the  terms  of 
the  contract.  Established  usage  founded  upon 
the  practice  of  theGk>vemment,often  repeated, 
has  sanctioned  these  rules,  until  it  may  now  be 
said  that  they  are  not  open  to  controversy,  but 
the  question  in  the  cases  before  the  court  is 
whether  the  Congress  may  declare  such  notes  to 
be  lawful  money,  make  them  a  legal  tender, 
and  impart  to  such  a  currency  the  quality  of 
being  a  standard  of  value,  and  compel  creditors 
to  accept  the  payment  of  their  debts  in  such  a 
currency  as  the  equivalent  of  the  money  recog- 
nized and  established  by  the  Constitution  as  the 
standard  of  value  by  which  the  value  of  all 
other  commodities  is  to  be  measured.  Finan- 
cial measures,  of.  various  kinds,  for  borrowing 
money  to  supply  the  wants  of  the  Treasury  ,be- 
yond  the  receipts  from  taxation  and  the  sales  of 
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the  public  lands,  have  been  adopted  by  the 
government  since  the  United  States  became  an 
Independent  nation.  Subscriptions  for  a  loan 
of  $12,000,000  were,on  the  4th  of  Augu8t,1700, 
directed  to  be  opened  at  the  Treasury,  to  be 
made  payable  in  certificates  issued  for  the  debt 
according  to  their  specie  value.  1  Stat,  at  L., 
189.  Measures  of  the  kind  were  repeated  in 
rapid  succession  for  several  years,  and  laws  pro- 
viaing  for  loans  in  one  form  or  another  appear 
to  have  been  the  preferred  mode  of  borrowing 
monev,  until  the  80th  of  June,  1812,  when  the 
first  Act  was  passed  "to  authorize  the  issue  of 
Treasury  Notes."  2  Stat,  at  L.,  766. 

Loans  had  been  previously  authorized  in  re- 
peated instances,  as  will  be  seen  by  the  follow- 
ing references,  to  which  many  more  might  be 
added.  1  Stat,  at  L.,  142,  187.  846,  488,  607;  2 
Stat,  at  L  ,  60,  246.  849.  610.  666,  694. 

Earnest  opposition  was  made  to  the  passage 
of  the  first  Act  of  Congress  authorizing  the  issue 
of  Treasury  Notes,  but  the  measure  prevailed, 
and  it  may  be  remarked  that  the  vote  on 
the  occasion  was  ever  after  regarded  as  having 
settled  the  question  as  to  the  constitutionality  of 
such  an  Act.  Five  millions  of  dollars  were  di- 
rected to  be  issued  by  that  Act,  and  the  Secretary 
of  the  Treasury,  with  the  approbation  of  the 
President, was  empowered  to  cause  such  portion 
of  the  notes  as  he  mieht  deem  expedient  to  be  is- 
aued  at  par  '*  to  sucS  public  creditors  or  other 
persons  as  may  choose  to  receive  such  notes  in 
payment,"  it  never  having  occurred  to  any  one 
that  even  a  public  creditor  could  be  compelled 
to  receive  such  notes  in  payment  except  by  his 
own  consent.  Twenty  other  issues  of  such 
notes  were  authorized  by  Congress  in  the  course 
of  the  fifty  vears  next  after  the  passage  of  that 
Act  and  before  the  passage  of  the  Acts  making 
such  notes  a  legal  tender,  and  every  one  of  such 
prior  Acts,  beine  twenty  in  all,  contains  either 
in  express  wonu  or  by  necessarv  implication, 
an  equally  decisive  negation  to  the  new  consti- 
tutional Uieory  that  Congress  can  make  paper 
emissions,  either  a  standard  of  value  or  a  legal 
tender. 

6  Stat,  at  L.,  202;  9  Jhid.,  64;  4/Mtf.,764;  2 
Ibid.,  766,  801;  8  Ilrid.,  161;  218;  6  Ibid.,  201, 
228.  823,  469,  474.  681,  614,  9  Ibid,,  89.  118; 
11  Ibid,,  267;  12  Ibid,,  121,  179,  259,  818,  888. 

Superadded  to  the  conceded  fact  that  the  Con- 
stitution contains  no  express  words  to  support 
such  a  theory,  this  long  and  unbroken  usage,  that 
Treasury  Notes  shall  not  be  constituted  a  stand- 
ard of  value  nor  be  made  a  tender  in  payment  of 
debts,  is  entitled  to  great  weight,  and  when  taken 
in  connection  vrith  the  persuasive  and  convinc- 
ing evidence,  derived  from  the  published  pro- 
ceedings of  the  Convention,  that  the  framers  of 
the  Constitution  never  intended  to  grant  any  such 
power,  and  from  the  recorded  sentiments  of  the 
great  men  whose  arguments  in  favor  of  the  re- 
ported draft  procur^  its  ratification,  and  sup- 
ported as  that  view  is  by  the  repeated  decisions 
of  this  court,  and  by  the  infallible  rule  of  in- 
terpretation that  the  language  of  one  express 
power  shall  not  be  so  expanded  as  to  nullify  the 
force  and  effect  of  another  express  power  in  the 
same  instrument,  it  seems  to  me  that  it  ought 
to  be  deemed  final  and  conclusive  that  Con- 
gress cannot  constitute  such  notes  or  anv  other 
paper  emissions  a  constitutional  standard  of 
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value,  or  make  them  a  legal  tender  in  payment 
of  debts — especially  as  it  covers  the  period  of 
two  foreign  wars,  the  creation  of  the  second 
national  bank,  and  the  greatest  financial  revul- 
sions through    which  our  country  has  ever 

Guided  by  the  views  expressed  in  the  dis- 
senting opinion  in  the  former  case,  it  must  be 
taken  ror  granted  that  the  legal  tender  feature 
in  the  Acts  in  question  was  placed  emphatically, 
by  those  who  enacted  the  provision,  upon  the 
necessity  of  the  measure  to  the  further  borrow- 
ing of  money  and  maintaining  the  army  and 
navy,  and  such  appears  to  be  the  principal 
ground  assumed  in  the  present  opinion  of  the 
court.  Enough  also  appears  in  some  of  the 
interrogative  sentences  of  the  dissenting  opin- 
ion to  show  that  the  learned  Justice  who  de- 
livered it  intended  to  place  the  dissent  very 
largely  upon  the  same  ground. 

Nothing  need  be  added,  it  would  seem,  to 
show  that  the  power  to  make  such  notes  a 
standard  of  value  and  a  legal  tender  cannot  be 
derived  from  the  power  to  borrow  money,  with- 
out so  expanding  it  by  implication  as  to  nullify 
the  power  to  coin  money  and  regulate  its  value, 
nor  without  extending  the  scope  and  operation 
of  the  power  to  borrow  money  to  an  object 
never  contemplated  by  the  framers  of  the  Con- 
stitution; and  if  so,  then  it  only  remains  to  in- 
quire whether  it  may  be  implied  from  the  power 
to  declare  war,  to  raise  and  support  armies,  or 
to  provide  and  maintain  a  navy,  or  *'  to  enable 
the  government  to  borrow  money  to  carry  on 
the  war,"  as  the  phrase  is  in  the  dissenting 
opinion  in  the  former  case. 

Money  is,  undoubtedly,  the  sinews  of  war,  but 
the  power  to  raise  money  to  carry  on  war, 
under  the  Constitution,  is  not  an  implied  power, 
and  whoever  adopts  that  theory  commits  a  great 
constitutional  error.  Congress  may  declare  war 
and  Congress  may  appropriate  all  moneys  in  the 
Treasury  to  carry  on  the  war,  or  Congress  may 
coin  money  for  that  purpose,  or  borrow  money 
to  any  amount  for  the  same  purpose,  or  Con- 
gress may  lay  and  collect  taxes,  duties,  imposU 
and  excises  to  replenish  the  Treasury,  or  may 
dispose  of  the  public  lands  or  other  property 
belonging  to  the  United  States,  and  may  in  fact, 
by  the  exercise  of  the  express  powers  of  the 
Constitution,  command  the  whole  wealth  and 
substance  of  the  people  to  sustain  the  public 
credit  and  prosecute  the  war  to  a  successful 
termination.  Two  foreign  wars  were  success- 
fully conducted  by  means  derived  from  those 
sources,  and  it  is  not  doubted  that  those  express 
powers  will  always  enable  Congress  to  maintain 
the  national  credit  and  defray  the  public  ex- 
penses in  every  emergency  which  may  arise, 
even  though  the  national  mdependence  should 
be  assailed  bv  the  combined  forces  of  all  the 
rest  of  the  civilized  world.  All  remarks,  there- 
fore, in  the  nature  of  entreaty  or  appeal,  in 
favor  of  an  implied  power  to  fulfill  the  great 
purpose  of  national  defense  or  to  raise  money 
to  prosecute  a  war,  are  a  mere  waste  of  words, 
as  the  most  powerful  and  comprehensive  means 
to  accomplish  the  purpose  for  which  the  appeal 
is  made  are  found  in  the  express  powers  vested 
in  Congress  to  lay  and  collect  taxes,  duties,  im- 
posts and  excises  without  limitation  as  to 
amount;  to  borrow  money  also  without  limita- 
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tion,  and  to  coin  money,  dispose  of  the  public 
lands,  and  to  appropriate  all  moneys  in  the  pub- 
lic treasury  to  that  purpose. 

Weighed  in  the  light  of  these  suggestions,  as 
the  question  under  discussion  should  be,  it  is 
plain,  not  only  that  the  exercise  of  such  an  im- 
plied power  is  unnecessary  to  supply  the  sinews 
of  war,  but  that  the  framers  of  the  Constitution 
never  intended  to  trust  a  matter  of  such  great 
and  vital  importance  as  that  of  raising  means 
for  the  national  defense  or  for  the  prosecution 
of  a  war  to  any  implication  whatever,  as  they 
had  learned  from  bitter  experience  that  the 
great  weakness  of  the  Confederation  during  the 
war  for  independence  consisted  in  the  want  of 
such  express  powers.  Influenced  by  those  con- 
siderations, the  framers  of  the  Constitution  not 
only  authorized  Congress  to  lay  and  collect 
taxes,  duties,  imposts  and  excises  to  any  and 
every  extent,  but  also  to  coin  money  and  to  bor- 
row monevwithout  any  limitation  as  to  amount, 
showing  that  the  argument  that  to  deny  the  im- 
plied power  to  male  paper  emissions  a  legal 
tender  will  be  to  cripple  the  government,  is  a 
mere  chimera,  without  any  solid  constitutional 
foundation  for  its  support. 

Comprehensive,  however,  as  the  power  of 
federal  taxation  is,  being  without  limitation  as 
to  amount,  still  there  are  some  restrictions  as  to 
the  manner  of  its  exercise,  and  some  exceptions 
as  to  the  objects  to  which  it  may  be  applied. 
Bills  for  raising  revenue  must  originate  in  the 
House  of  Representatives;  duties,  imposts  and 
excises  must  be  uniform  throughout  the  United 
States;  direct  taxes  must  be  apportioned  ac- 
cording to  numbers;  regulations  of  commerce 
and  revenue  shall  not  give  any  preference  to  the 
ports  of  one  State  over  those  of  another;  nor 
shall  vessels  bound  to  or  from  one  State  be 
obliged  to  enter,  clear  or  pay  duties  in  another; 
nor  shall  any  tax  or  duty  be  laid  on  articles  ex- 
ported from  any  State. 

Preparation  for  war  may  be  made  in  peace, 
but  neither  the  necessity  for  such  preparation 
nor  the  actual  existence  of  war  can  have  the 
effect  to  abrogate  or  supercede  those  restric- 
tions, or  to  empower  Congress  to  tax  the  articles 
excepted  from  taxation  by  the  Constitution. 
Implied   exceptions   also   exist,   limiting  the 

gower  of  federal  taxation  as  well  as  that  of  the 
tates,  and  when  an  exception  of  that  character 
is  ascertained  the  objects  falling  within  it  are 
as  effectually  shielded  from  taxation  as  those 
falling  within  an  express  exception,  for  the 

glain  reason  that  the"Gk)vernment  of  the  United 
tates  is  acknowledged  by  all  to  be  one  of 
enumerated  powers,"  from  which  it  necessarily 
follows  that  powers  not  granted  cannot  be  ex- 
ercised. McCuUoch  V.  Maryland,  4  Wheat., 
405. 

Moneys  may  be  raised  by  taxes,  duties,  im- 
posts and  excises  to  carry  on  war  as  well  as  to 
pay  the  public  debt  or  to  provide  for  the  com- 
mon defense  and  general  welfare,  but  no  ap- 
propriation of  money  to  that  use  can  be  made 
for  a  period  longer  than  two  years,  nor  can 
Congress,  in  exercising  the  power  to  levy  taxes 
for  that  purpose,  or  any  other,  abrogate  or  su- 
percede those  restrictions,  exceptions  and  limi- 
tations, as  they  are  a  pnrt  of  the  Constitution, 
and  as  such,  are  as  obligatory  in  war  as  in  peace, 
as  any  other  rule  would  subvert,  in  time  of  war, 
every  restriction,   exception,  limitation    and 
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prohibition  in  the  Constitution,  and  invest  Con- 
gress  with  unlimited  power,  even  surpassing^ 
that  possessed  by  the  British  Parliament. 

Congress  may  also  borrow  money  to  carry  on 
war.  without  limitation,  and  in  exercising  that 
express  power  may  issue  Treasury  Notes  as  the 
requisite  means  for  carrying  the  express  power 
into  execution,  but  Congress  cannot  constitute 
such  notes  a  standard  of  value  nor  make  them 
a  legal  tender,  neither  in  time  of  war  nor  in 
time  of  peace,  for  at  least  two  reasons,  either  of 
which  is  conclusive  that  the  exercise  of  such  a 
power  is  not  warranted  by  the  Constitution :  (1) 
Because  the  published  proceedings  of  the  Con- 
vention which  adopted  Uie  Constitution,  and 
of  the  State  conventions  which  ratified  it,  show 
that  those  who  participated  in  those  delibera- 
tions never  intended  to  confer  any  such  power. 
(2)  Because  such  a  power,  if  admitted  to  exist, 
would  nullify  the  effect  and  operation  of  the  ex- 
press power  to  coin  monej,  regulate  the  value 
thereof  and  of  foreign  coin;  as  it  would  substi- 
tute a  paper  medium  in  the  place  of  gold  and 
silver  coin,  which,  in  itself,  as  compared  with 
coin,  possesses  no  value,  is  not  money,  either 
in  the  constitutional  or  commercial  sense,  but 
only  a  promise  to  pay  money,  is  never  worth 
par,  and  often  much  less,  even  as  domestic  ex- 
clumge,  and  is  always  fluctuating  and  never  ac- 
knowledged either  as  a  medium  of  exchange  or 
a  standard  of  value  in  any  foreign  market 
known  to  American  commerce. 

Power  to  issue  such  notes,  it  is  conoeded,ex- 
ists  without  limitation,  but  the  question  is 
whether  the  framers  of  the  Constitution  in- 
tended that  Congress,  in  the  exercise  of  that 
power  or  the  power  to  borrow  money,  whether 
in  peace  or  war,  should  be  empowered  to 
constitute  paper  emissions.of  any  kind.a  stand- 
ard of  value, and  make  the  same  a  legal  tender 
in  payment  of  debts.  Mere  convenience,  or 
even  a  flnancial  necessity  in  a  single  case, can- 
not be  the  test, but  the  question  is:  what  did  the 
framers  of  the  Constitution  intend  at  the  time 
the  instrument  was  adopted  and  ratified? 

Constitutional  powers,  of  the  kind  last  men- 
tioned, that  is,  the  power  to  ordain  a  standard 
of  value  and  to  provide  a  circulating  medium 
for  a  legal  tender,  are  subject  to  no  mutations 
of  any  kind.  They  are  the  same  in  peace  and 
in  war.  What  the  grants  of  power  meant  when 
the  Constitution  was  adopted  and  ratified  they 
mean  still,  and  their  meaning  can  never  be 
changed  except  as  described  in  the  fifth  article 
providing  for  amendments,  as  the  Constitution 
'  'is  a  law  for  rulers  and  people,  equally  in  war 
and  in  peace,  and  covers  with  the  shield  of  its 
protection  all  classes  of  men  and  under  all  cir- 
cumstances." Bx parte MiUigan,  4  Wall.,  120 
[71U.S.,  XVIII.,  295]. 

Delegated  power  ought  never  to  be  enlarged 
beyond  the  fair  scope  of  its  terms,  and  that  rule 
is  emphatically  applicable  in  the  construction 
of  the  Constitution.  Restrictions  may  at  times 
be  inconvenient,  or  even  embarrassing;  but  the 
power  to  remove  the  difficulty  by  amendment 
IS  vested  in  the  people,  and  if  they  do  not  exer- 
cise it  the  presumption  is  that  the  inconven- 
ience is  a  less  evil  than  the  mischief  to  be  appre- 
hended if  the  restriction  should  be  removed  and 
the  power  extended,  or  that  the  existing  incon- 
venience is  the  least  of  the  two  evils;  and  it 
should  never  be  forgotten  that  the  government 
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ordained  and  established  by  the  Constitution  is 
a  government  '*of  limited  and  enumerated 
powers,"  and  that  to  depart  from  the  true  im- 
port and  meaning  of  those  powers  is  to  estab- 
&sh  a  new  Constitution  or  to  do  for  the  people 
what  they  have  not  dioeen  to  do  for  themselves, 
and  to  usurp  the  functions  of  a  legislator  and 
desert  those  of  an  expounder  of  the  law.  Argu- 
ments drawn  from  impolicy  or  inconvenience, 
sajB  Judge  Story,  ought  here  to  be  of  no  weight, 
as  "the  only  sound  principle  is  to  declare  iia  lex 
•eri/ptaest,  to  follow  and  to  obey,"  1  Story, 
Const.  Sded.,  sec.  426. 

For  these  reasons  I  am  of  the  opinion  that 
the  judgment  in  each  of  the  cases  before  the 
court  should  be  reversed. 


Mr.  Jtuiiee  Field,  dissenting: 

Whilst  I  agree  with  the  Ch^  Justice  in  the 
views  expressed  in  his  opinion  in  these  cases, 
the  great  importance  which  I  attach  to  the 
question  of  legal  tender  induces  me  to  present 
some  further  considerations  on  the  subject. 

Nothing  has  been  heard  from  counsel  in  these 
cases,  and  nothing  from  the  present  majority 
of  the  court,  which  has  created  a  doubt  in  my 
mind  of  the  correctness  of  the  judgment  ren- 
dered in  the  case  of  Hepburn  v.  Ortateold,  8 
Wall.,  603  [75  U.  S.,  XIX,518],  or  of  the  con- 
clusions expressed  in  the  opinion  of  the  ma- 
jority of  the  court  as  then  constituted.  That 
Judgment  was  reached  only  after  repeated  argu- 
ments were  heard  from  able  and  eminent  coun- 
sel, and  after  every  point  raised  on  either 
side  had  been  the  subject  of  extended  deliber- 
ation. 

The  questions  presented  in  that  case  were 
also  involved  in  several  other  cases,  and  had 
been  elaborately  argued  in  them.  It  is  not 
extravagant  to  say  that  no  case  has  ever  been 
decided  by  this  court  since  its  organization,  in 
which  the  questions  presented  were  more  fully 
ai:gued  ormore  maturely  considered.  It  was 
hoped  that  a  judgment  thus  reached  would  not 
be  lightly  disturbed.  It  was  hoped  that  it  had 
setUed  forever  that  under  a  Constitution  or- 
dained, amon^  other  things,  ''  to  establish  jus- 
tice." legislation  giving  to  one  person  the  right 
to  discharge  his  obligations  to  another  by  nomi- 
nal instead  of  actual  f  ulfillment^could  never  be 
justified. 

I  shall  not  conounent  upon  the  causes  which 
have  led  to  a  reversal  of  that  jud^ent.  They 
are  patent  to  every  one.  I  will  simply  observe 
that  the  Chitf  Justice  and  the  associate  justices, 
who  constituted  the  majority  of  the  court  when 
that  judgment  was  rendered,  still  adhere  to 
their  former  convictions.  To  them  the  reasons 
for  the  original  decision  are  as  cogent  and  con- 
vincing now  as  they  were  when  Uiat  decision 
was  pronounced;  and  to  them  its  justice,  as 
applied  to  past  contracts,  is  as  clear  to-daj^  as 
it  was  then. 

In  the  cases  now  before  us  the  questions  stat- 
ed, by  order  of  the  court,  for  the  argument  of 
counsel,  do  not  present  with  entire  accuracy 
the  questions  actually  argued  and  decided.  Ab 
stated,  the  questions  are:  1.  Is  the  Act  of 
Congress,  known  as  the  Legal  Tender  Act,  con- 
stitutional as  to  contracts  made  before  its  pas- 1  character 
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sage?    Is  it  valid  as  applicable  to  transactions 
actions  since  its  passage? 

The  Act  thus  designated  as  the  Le^  Tend- 
er Act  is  the  Act  of  Congress  of  February 
25th,  1862,  authorizing  the  issue  of  United 
States  notes,  and  providing  for  their  redemp- 
tion or  funding,  and  for  funding  the  floating 
debt  of  the  United  States  (12  Stat,  at  L.,  845) 
and  the  questions,  as  stated,  would  seem  to 
draw  into  discussion  the  validity  of  the  entire 
act ;  whereas,  the  only  questions  intended  for 
argument,  and  actually  argued  and  decided, 
reuite — 1,  to  the  validity  of  that  provision  of 
the  Act  which  declares  that  these  notes  shall  be 
a  legal  tender  in  payment  of  debts,  as  applied 
to  private  debts  ana  debts  of  the  government 
contracted  previous  to  the  passage  of  the  Act; 
and  2d,  to  Uie  validity  of  the  provision  as  ap- 
plied to  similar  contracts  subsequently  made. 
The  case  of  Parker  v.  Davis  involves  the  con- 
sideration of  the  first  question ;  and  the  case  of 
Knox  V.  Lee  is  supposed  by  a  majority  of  the 
court  to  present  the  second  question. 

No  question  was  raised  as  to  the  validity  of 
the  provision  of  the  Act  authorizing  the  issue  of 
the  notes,  and  making  them  receivable  for  dues 
to  the  United  States ;  nor  do  I  perceive  that  any 
objection  could  justly  be  made  at  this  day  to 
these  provisions.  The  issue  of  the  notes  was  a 
proper  exercise  of  the  power  to  borrow  money, 
which  is  granted  to  Congress  without  limita- 
tion. The  extent  to  whicn  the  power  may  be 
exercised  depends,  in  all  cases,  upon  the  judg- 
ment of  that  body  as  to  the  necessities  of  the 
government.  The  power  to  borrow  includes 
the  power  to  give  evidences  of  indebtedness 
and  obligations  of  repayment.  Instruments  of 
this  character  are*  among  the  securities  of  the 
United  States  mention^  in  the  Constitution. 
These  securities  are  sometimes  in  the  form  of 
certificates  of  indebtedness,  but  they  may  be 
issued  in  any  other  form,  and  in  such  form  and 
in  such  amounts  as  will  fit  them  for  general 
circulation,  and  to  that  end  may  be  made  pay- 
able to  bearer  and  transferable  by  delivery. 
The  form  of  notes,  varying  in  amounts  to  suit 
the  convenience  or  ability  of  the  lender,  has 
been  found  by  experience  a  convenient  form, 
and  the  one  best  calculated  to  secure  the  readiest 
acceptance  and  the  largest  loan.  It  has  been  the 
practice  of  the  government  to  use  notes  of  this 
character  in  raising  loans  and  obtaining  sup- 
plies from  an  early  period  in  its  history,  their 
receipt  by  third  parties  being  in  all  cases  op- 
tional. 

In  June,  1812,  Congress  passed  an  Act  which 
provided  for  the  issue  of  Treasury  Notes,  and 
authorized  the  Secretary  of  the  Treasury,  with 
the  approbation  of  the  President,  "to  borrow 
from  time  to  time,  not  under  par,  such  sums" 
as  the  President  might  think  expedient,  "on 
the  credit  of  such  notes."  2  Stat,  at  L.,  766. 

In  February,  1813,  Congress  passed  another 
Act  for  the  issue  of  Treasury  Notes,  declaring 
"that  the  amount  of  money  borrowed  or  ob- 
tained by  virute  of  the  notes"  issued  under  its 
2d  section  should  be  a  part  of  the  money 
authorized  to  be  borrowed  under  a  previous 
Act  of  the  same  session.  2  Stat.  atL.,  801. 
There  are  numerous  other  Acts  of  a  similar 
on  our  statute  books.    More  than 
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twenty,  I  believe,  were  passed  previous  to  the 
Legal  Tender  Act.^ 

In  all  of  them  the  issue  of  the  notes  was  au- 
thorized as  a  means  of  borrowing  money,  or  ob- 
taining supplies, or  paying  the  dents  of  the  Unit- 
ed States,  and  in  all  of  them  the  receipt  of  the 
notes  by  third  parties  was  purely  voluntary. 
Thus,  in  the  first  Act,  of  June,  1812,  the  Secre- 
tary of  the  Treasury  was  authorized,  not  only 
to  borrow  on  the  notes,  but  to  issue  such  notes 
as  the  President  might  think  exx)edient  *'in  pay- 
ment of  supplies  or  debts  due  by  the  United 
States  to  sudi  public  creditors  or  other  persons" 
as  might  "choose  to  receive  such  notes  in  pajr- 
ment  at  par."  Similar  proyisions  are  found  m 
all  the  Acts  except  where  the  notes  are  author- 
ized simply  to  take  up  previous  loans. 

The  issue  of  the  notes  for  supplies  purchased 
or  services  rendered  at  the  request  of  the  United 
States  is  only  giving  their  obligations  for  an  in- 
debtedness thus  incurred;  and  the  same  power 
which  authorizes  the  issue  of  notes  for  money 
must  also  authorize  their  issue  for  whatever 
is  received  as  an  equivalent  for  money.  The 
result  to  the  United  States  is  the  same  as  if  the 
money  were  actually  received  for  the  notes  and 
then  paid  out  for  the  supplies  or  services. 

The  notes  issued  under  the  Act  of  Congress 
of  February  25th,  1862,  differ  from  the  Treas- 
ury Notes  authorized  by  the  previous  Acts  to 
which  I  have  referred,  m  the  fact  that  they  do 
not  bear  interest  and  do  not  designate  on  their 
face  a  period  at  which  they  shall  be  paid,  feat- 
ures which  may  affect  their  value  in  the  market 
but  do  not  change  their  essential  character. 
There  cannot  be,  merefore,  as  already  stated, 
any  Just  objection  at  this  day  to  the  issue  of  the 
notes,  nor  to  their  adaptation  in  form  for  general 
circulation. 

Nor  can  there  be  any  objection  to  their  being 
made  receivable  for  dues  to  the  United  States. 
Their  receivability  in  this  respect  is  only  the  ap- 
plication to  the  demands  of  the  Government, and 
demands  against  it,  of  the  Just  principle  which 
is  applied  to  the  demands  of  individuals  against 
each  other,  that  cross  demands  shall  offset  and 
satisfy  each  other  to  the  extent  of  their  respect- 
ive amounts.  No  rights  of  third  parties  are  in 
any  respect  affected  by  the  application  of  the  rule 
here,  and  the  purchasing  and  borrowing  power 
of  the  notes  are  greatly  increased  by  making 
them  thus  receivable  for  the  public  dues.  The 
objection  to  the  Act  does  not  lie  in  these  features ; 
it  lies  in  the  provision  which  declares  that  the 
notes  shall  be  "a  le^  tender  in  payment  of  all 
debt8,public  and  pnvate,"  so  far  as  thatprovis- 


1.— Acts  of  CongresB  authorizing  the   issue  of 
Treasury  Notes : 
Vol.  II.  Stat,  at  L.,  p.  768,  Approved 

♦♦  TT      ♦•   ••  goi.    " 


*t 
*• 
it 
*i 
»t 
(t 
tt 
t» 
»< 

u 
ik 
k» 
t» 

44 
44 
44 
44 


II. 
III. 
III. 
III. 

V. 

V. 

V. 

V. 

V. 

V. 

V. 

V. 

V. 

IX. 

IX. 

IX. 

XI. 

XI. 


•* 

44 
44 
44 
44 
44 

tk 

44 
44 
44 
44 
41 
44 
44 
44 
44 
44 


44 
4i 
44 
44 
44 
44 
4t 
4{ 
44 
4( 
44 
<( 
4{ 
•  ( 
44 
44 
44 


100. 
161. 
213. 
201. 
228. 
823. 
370. 
ill. 
469. 
478. 
681. 
614. 

39. 

64. 
118. 
237. 
430. 


44 

It 

44 

44 

tk 

44 

44 

44 

44 

44 

44 

44 

44 

44 

(4 

44 

44 


June 

Feb. 

Mar. 

Dec. 

Feb. 

Oct. 

May 

Mar. 

Mar. 

Feb. 

Jan. 

Apr. 

Aug, 

Mar. 

July 

Aug, 

Jan. 

Dec. 

Mar. 


80. 1812. 

25. 1813. 
4,  1814. 
26, 1815. 
24,  1815. 
12,1837. 
21,1838. 
2.  1839. 

81. 1840. 

15. 1841. 

81. 1842. 
15, 1842. 
81, 1842. 
8,  1843. 
22,1846. 
6.  1846. 
28, 1847. 
23,1857. 
8,  1869. 


It40 


ion  applies  to  private  debts,  and  debts  owin^ 
by  the  United  States. 

In  considering  the  validity  and  constitatioii- 
ality  of  this  provision,  I  shidl  in  the  first  place 
confine  myself  to  the  provision  in  its  application 
to  private  debts  Afterwards  I  shall  have  some- 
thing to  say  of  the  provision  in  its  application 
to  debts  owing  by  the  government. 

In  the  discussions  upon  tiie  subject  of  legcd 
tender  the  advocates  of  the  measure  do  not  agree 
as  to  the  power  in  the  Constitution  to  whi£  it 
shall  be  referred ;  some  placing  it  upon  the  power 
to  borrow  money,  some  on  the  coining  power, 
and  some  on  wliat  is  termed  a  resulting  power 
from  the  general  purposes  of  the  government; 
and  these  discussions  have  been  accompanied  by 
statements  as  to  the  effect  of  the  measure,  and 
the  consequences  which  must  have  followed  had 
it  been  rejected,  and  which  will  now  occur  if  its 
validity  be  not  sustained,  whidi  rest  upon  no 
solid  foundation,  and  are  not  calculated  to  aid 
the  Judgment  in  coming  to  a  Just  conclusion. 

In  what  I  have  to  say  I  shall  endeavor  to  avoid 
any  such  general  and  loose  statements,  and  shaU 
direct  myself  to  an  inquiry  into  the  nature  of 
these  powers  to  which  the  measure  is  referred, 
and  the  relation  of  the  measure  to  them. 

Now,  if  Congress  can,  by  its  legisli^ve  decla- 
ration, make  the  notes  of  the  United  States  a 
legal  tender  in  payment  of  private  debts — ^that 
is,  can  make  them  receivable  against  ^e  will 
of  the  creditor  in  satisfaction  of  debts  due  to 
him  by  third  parties — ^its  power  in  this  respect 
is  not  derived  from  its  power  to  borrow  money, 
under  which  the  notes  were  issued.  That  power 
is  not  different  in  its  nature  or  essential  incidents 
from  the  power  to  borrow  possessed  by  individ- 
uals, and  is  not  to  receive  a  Uurger  definition. 
Nor  is  it  different  from  the  power  often  granted 
to  public  and  private  corporations.  The  grant, 
it  is  true,  is  usually  accompanied  in  these  latter 
cases  with  limitations  as  to  the  amount  to  be  bor- 
rowed, and  a  designation  of  the  objects  to  which 
the  money  shall  be  applied — ^limitations  which 
in  no  respect  affect  the  nature  of  the  power. 
The  terms  '*power  to  borrow  money"  have  tiie 
same  meaning  in  all  these  cases,  and  not  one 
meaning  when  used  by  individu^,  another 
when  granted  to  corporations,  and  still  a  differ- 
ent one  when  possessed  by  Congress.  They 
mean  only  a  power  to  contract  for  a  loan  of 
money  upon  considerations  to  be  agreed  between 
the  parties.  The  amount  of  the  loan,  tiie  time 
of  repayment,  the  interest  it  shfdl  bear,  and  the 
form  in  which  the  obligation  shall  be  expressed, 
are  simply  matters  of  arrangement  between  tne 
parties.  They  concern  no  one  else.  It  is  no 
part  or  incident  of  a  contract  of  this  chaiacler 
that  the  rights  or  interests  of  third  partie8,8iran- 
gers  to  the  matter,  shall  be  in  any  respect  affected. 
The  transaction  is  completed  when  the  lender 
has  parted  with  his  money,  and  the  borrower 
has  ^ven  his  promise  of  repayment  at  the  time, 
and  in  the  manner,  and  with  the  securities  stip- 
ulated between  them. 

As  an  inducement  to  the  loan,  and  security 
for  its  repayment,  the  borrower  may,of  oourse, 
pledge  such  property  or  revenues,  and  annex  to 
his  promises  such  rights  and  privileges  as  he  may 
possess.  His  stipulations  in  this  respect  are  nec- 
essarily limited  to  his  own  property,  ri|^ts  and 
privileges,  and  cannot  extend  to  those  of  other 
persons. 
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Now,  whether  a  borrower — ^be  the  borrower 
an  individual,  a  corporation  or  the  Government 
^-can  annex  to  the  bonds,  notes,  or  other  evi- 
dences of  debt  given  for  the  money  borrowed, 
any  quality  by  which  they  will  serve  as  a  means 
of  satisfying  the  contracts  of  other  parties, must 
neoessanly  depend  upon  the  question  whether 
the  borrower  possesses  any  right  to  interfere 
with  such  contract^,  and  determine  how  they 
shall  be  satisfied.  The  right  of  the  borrower  in 
this  respect  rests  upon  no  different  foundation 
than  the  right  to  interfere  with  any  other  prop- 
erty of  third  parties.  And  if  it  will  not  be  con- 
tended, as  I  think  I  may  assume  it  will  not  be, 
that  the  borrower  possesses  any  right,  in  order 
to  make  a  loan,  to  interfere  with  the  tangible 
and  visible  property  of  third  parties,  I  do  not 
perceive  how  it  can  be  contended  that  he  has 
any  right  to  interfere  with  their  property  when 
it  exists  in  the  form  of  contracts.  A  large  part 
of  the  property  of  every  commercial  people  ex- 
ists in  that  form,  and  the  principle  which  ex- 
cludes a  stranger  from  meddling  with  another's 
property  which  is  visible  and  tangible,  equally 
excludes  him  from  meddling  with  it  when  exist- 
ing in  the  form  of  contracts. 

That  an  individual  or  a  corporation  borrow- 
ing possesses  no  power  to  annex  to  his  evidences 
of  indebtedness  any  quality  by  which  the  holder 
will  be  enabled  to  change  his  contracts  with 
third  ^rties,  strangers  to  the  loan,  is  admitted, 
bat  it  is  contended  that  Congress  possesses  such 
power  because,  in  addition  to  the  express  power 
to  borrow  money,  there  is  a  clause  in  the  Con- 
stitution which  authorizes  Congress  to  make  all 
laws  '^necessary  and  proper^'  for  the  execution 
of  the  powers  e'numeratea.  This  clause  neither 
augments  nor  diminishes  the  expressly  desig- 
nated powers.  It  only  states  in  terms  what  Coa- 
greas  would  equally  have  had  the  right  to  do 
without  its  insertion  in  the  Constitution.  It  is  a 
general  principle  that  a  power  to  do  a  particu* 
ULT  act  includes  the  power  to  adopt  all  the  ordi- 
nary and  appropriate  means  for  its  execution. 
"Had  the  Constitution"  says  Hamilton,  in  the 
Federalist,  speaking  of  this  clause,  '*been  silent 
on  this  head,  there  can  be  no  doubt  that  all  the 
particular  powers  requisite  as  a  means  of  exe- 
cuting the  general  powers  would  have  resulted 
to  the  Government  by  unavoidable  implication. 
No  axiom  is  more  clearly  established  in  law  or 
in  reason,  that  whenever  the  end  is  required  the 
means  are  authorized ;  whenever  a  general  power 
to  do  a  thing  is  given,  every  particlnar  power 
necessary  for  doing  it  is  incfuaed."  The  Feder- 
alist, No.  44. 

The  subsidiary  power  existing  without  the 
clause  in  question,  its  insertion  in  the  Constitu- 
tion was  no  doubt  intended,  as  observed  by  Mr. 
Hamilton,  to  prevent  "all  caviling  refine- 
ments "  in  those  who  might  thereafter  feel  a 
disposition  to  curtail  and  evade  the  legitimate 
auUiorities  of  the  Union;  and  also,  I  may  add, 
to  indicate  the  true  sphere  and  limits  of  Uie  im- 
plied powers. 

But  though  the  subsidiary  power  would  have 
existed  without  this  clause,  there  would  have 
been  the  same  perpetually  recurring  question  as 
now,  as  to  what  laws  are  necessary  and  proper 
for  the  execution  of  the  expressly  enumerated 
powers. 

The  particular  clause  in  question  has  at  dif  • 
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ferent  times  undergone  elaborate  discussion  in 
Congress,  in  cabinets,  and  in  the  courts.  Its 
meaning  was  much  debated  in  the  first  Con- 
gress upon  the  proposition  to  incorporate  a  na- 
tional bank,  and  afterwards  in  the  cabinet  of 
Washington,  when  that  measure  was  presented 
for  his  approval.  Mr.  Jefferson,  then  Secre- 
tary of  State,  and  Mr.  Hamilton,  then  Secretary 
of  the  Treasury,  differed  widely  in  their  con- 
struction of  the  clause,  and  each  gave  his  views 
in  an  elaborate  opinion.  Mr.  Jefferson  held 
that  the  word  "  necessary  "  restricted  the  pow- 
er of  Congress  to  the  use  of  those  means,  without 
which  the  grant  would  be  nugatory,  thus  making 
"necessary"  equivalent  to  "indispensable." 

Mr.  Hamilton  favored  a  more  liberal,  and  in 
my  judgment,  a  more  just  interpretation,  and 
contended  that  the  terms  "  necessary  and  prop- 
er" meant  no  more  than  that  the  measures 
adopted  must  have  an  obvious  relation  as  a 
means  to  the  end  intended.  "If  the  end," 
he  said,  "  be  clearly  comprehended  within  any 
of  the  specified  powers,  and  if  the  measure 
have  an  obvious  relation  to  that  end,  and  is  not 
forbidden  by  any  particular  provision  of  the 
Constitution,  it  may  safely  be  deemed  to  come 
within  the  compass  of  the  national  authority." 
"  There  is  also,"  he  added,  "this  further  cri- 
terion which  may  materially  assist  the  decision. 
Does  the  proposed  measure  abridge  a  pre  exist- 
ing right  of  any  State,  or  of  any  individual? 
If  it  does  not,  there  is  a  strong  presumption  in 
favor  of  its  constitutionality;  and  slighter  rela- 
tions to  any  declared  object  may  be  permitted 
to  turn  the  scale."  From  the  criterion  thus  in- 
dicated it  would  seem  that  the  distinguished 
statesman  was  of  opinion  that  a  measure  which 
did  interfere  with  a  pre  existing  right  of  a  State 
or  an  individual  would  not  be  constitutional. 

The  interpretation  given  by  Mr.  Hamilton 
was  substantially  followed  by  Chief  Justice 
Marshall,  in  McGuUoeh  v.  Idaryland,  when, 
speaking  for  the  court,  he  said  that  if  the  end 
to  be  accomplished  by  the  legislation  of  Con- 
gress be  legitimate,  and  within  the  scope  of  the 
Constitution,  "  all  the  means  which  are  appro- 
priate, which  are  plainly  adapted  to  that  end, 
and  which  are  not  prohibited,  but  are  consist^ 
ent  with  the  letter  and  spirit  of  the  Constitution, 
are  constitutional."  The  Chief  Justice  did  not, 
it  is  true,  in  terms  declare  that  legislation  which 
is  not  thus  appropriate,  and  plainly  adapted  to 
a  lawful  end,  is  unconstitutional,  but  such  is 
the  plain  import  of  the  argument  advanced  by 
him ;  and  that  conclusion  must  also  follow  from 
the  principle  that,  when  legislation  of  a  partic- 
ular character  is  specially  authorized,  the  op- 
posite of  such  legislation  is  inhibited. 

Tested  by  the  rule  given  by  Mr.  Hamilton, 
or  by  the  rule  thus  laid  down  by  this  court 
through  Mr,  ChitfJitstice  Marshall,  the  annex- 
ing of  a  quality  to  the  pronuses  of  the  govern- 
ment for  money  borrowed,  which  will  enable 
the  holder  to  use  them  as  a  means  of  satisfying 
the  demands  of  third  parties,  cannot  be  sus- 
tained as  the  exercise  of  an  appropriate  means 
of  borrowing.  That  is  only  appropriate  which 
has  some  relation  of  fitness  to  an  end.  Borrow- 
ing, as  already  stated,  is  a  transaction  by  which, 
on  one  side,  the  lender  parts  with  his  money,  and 
on  the  other  the  borrower  agrees  to  repay  it  in 
such  form  and  at  such  time  as  may  be  stipula- 
ted.   Though  not  a  necessary  part  of  the  con- 
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tract  of  borrowiDg,  it  is  usual  for  the  borrower 
to  offer  securities  for  the  repn  vment  of  the  loan. 
The  fitness  which  would  render  a  means  appro 
priate  to  this  transaction  thu^  considered  must 
have  respect  to  the  terms  which  are  essential  to 
the  contract,  or  to  the  secui  iries  which  the  bor- 
rower may  furnish  as  an  indurement  to  the  loan. 
The  quality  of  legal  tender  does  not  touch  the 
terms  of  the  contract  of  burrowing,  nor  does 
it  stand  as  a  security  for  the  loan.  A  security 
supposes  some  right  or  interest  in  the  thing 
pledged,  which  is  subject  to  the  disposition  of 
the  barrower. 

There  has  been  much  confusion  on  this  sub- 
ject from  a  failure  to  dtsliiiguish  between  the 
adaptation  of  particular  means  to  an  end  and 
the  effect,  or  supposed  effect,  of  those  means 
in  producing  results  desired  by  the  government. 
The  argument  is  stated  thus :  the  object  of  bor- 
rowing is  to  raise  funds;  Uie  annexing  of  the 
quality  of  legal  tender  to  the  notes  of  the  gov 
ernment  induces  parties  the  more  readily  to 
loan  upon  them;  the  result  desired  by  the  gov- 
ernment— the  acquisition  of  funds —  is  thus  ac- 
complished; therefore,   the  annexing  of   the 
quality  of  legal  tender  is  an  appropriate  means 
to  the  execution  of  the  power  to  borrow.     But 
it  is  evident  that  the  same  reasoning  would  jus- 
tify, as  appropriate  means  to  the  execution  of 
this  power,  any  measures  which  would  result 
in  obtaining  the  required  funds.    The  annex- 
ing of  a  provision  by  which  the  notes  of  the 
government  should  serve  as  a  free  ticket  in  the 
public  conveyances  of  the  country,  or  for  in- 
gress into  places  of  public  amusement,  or  which 
would  entitle  the  holder  to  a  percentage  out 
of  the  revenues  of  private  corporations,  or  ex- 
empt his  entire  property,  as  well  as  the  notes 
themselves,  from  state  and  municipal  taxation, 
would  produce  a  ready  acceptance  of  the  notes. 
But  the  advocate  of  the  most  liberal  construe 
tion  would  hardly  protend  that  these  measures, 
or  similar  measures  touching  the  property  of 
third  parties,  would  be  appropriate  as  a  means 
to  the  execution  of  the  power  to  borrow.     In- 
deed, there  is  no  invasion  by  government  of  the 
rights  of  third  parties  which  might  not  thus  be 
sanctioned  upon  the  pretense  that  its  allowance 
to  the  holder  of  the  notes  would  lead  to  their 
ready   acceptance    and  produce    the  desired 
loan. 

The  actual  effect  of  the  quality  of  legal  tend- 
er in  inducing  parties  to  receive  them  was  nec- 
essarily limited  to  the  amount  required  by  ex 
isting  debtors,  who  did  not  scruple  to  discharge 
with  them  their  pre  existing  liabilities.  For 
moneys  desired  from  other  parties,  or  supplies 
required  for  the  use  of  the  army  or  navy,  the 
provision  added  nothing  to  the  value  of  the 
*  notes.  Their  borrowing  power  or  purchasing 
power  depended,  by  a  general  and  a  universal 
law  of  currency,  not  upon  the  legal  tender 
clause,  but  upon  the  confidence  which  the 
parties  receiving  the  notes  had  in  their  ultimate 
payment.  Their  exchangeable  value  was  de- 
termined by  this  confidence,  and  every  person 
dealing  in  them  advanced  his  money  ana  regu- 
lated his  charges  accordingly. 

The  inability  of  mere  legislation  to  control 
this  universal  law  of  currency  is  strikingly  il- 
lustrated by  the  history  of  the  bills  of  credit  is- 
sued by  the  Continental  Congress  during  our 
l<ev(»lutionary    War.     From  June,    1775,  tg 
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March,  1780,these  bills  amounted  to  over  $300,- 
000,000.  Depreciation  followed  as  a  natural  con- 
sequence, commencing  in  1777,  when  the  issues 
only  equalled  $14,000,000.  Previous  to  this 
time,  in  January,  1776,  when  the  issues  were 
only  $5,000,000,  Congress  had,  by  resolution, 
declared  that  if  any  person  should  be  "  so  lost 
to  all  virtue  and  regard  to  his  country  "  as  to 
refuse  to  receive  the  bills  in  payment,  he  should 
on  conviction  thereof  by  the  committee  of  the 
city,  county  or  district,  or,  in  case  of  appeal 
from  their  decision,  by  the  Assembly,  Conven- 
tion, Council  or  Committee  of  Safety  of  the 
colony  where  he  resided,  be  "  deemed,  pub- 
lishea,  and  treated  as  an  enemy  of  his  country, 
and  precluded  from  all  trade  or  intercourse 
with  the  inhabitants"  of  the  Colonies.  2  Journ. 
of  Cong.,  21. 

And  in  January,  1777,  when  as  yet  the  issues 
were  only  $14,000,000,  Congress  passed  this  re- 
markable resohition: 

"  Eemlced,  That  all  bills  of  credit  emitted  by- 
authority  of  Congress  ought  to  pass  current  in 
all  payments,  trade  and  dealings  in  these  States, 
and  be  deemed  in  value  equal  to  the  same  nom- 
inal sums  in  Spanish  milled  dollars,  and  that 
whosoever  shall  offer,  ask  or  receive  more  in 
the  said  bills  for  any  ^old  or  silver  coins,  bull- 
ion, or  any  other  species  of  money  whatsoever, 
than  the  nominal  sum  or  amount  thereof  in 
Spanish  milled  dollars,  or  more  in  the  said  bills 
for  any  lands,  houses,  goods  or  commodities 
whatsoever  than  the  same  could  be  purchased 
at  of  the  same  person  or  persons  in  gold,  silver 
or  any  other  species  of  money  whatsoever,  or 
shall  offer  to  sell  any  goods  or  commodities  for 
gold  or  silver  coins  or  any  other  species    of 
money  whatsoever  and  refuse  to  sell  the  same 
for  the  said  continental  bills,  every  such  person 
ought  to  l)e  deemed  an  enemy  to  the  liberty  of 
these  United  States  and  to  forfeit  the  value  of 
the  money  so  exchanged,   or  house,  land  or 
commodity  so  sold  or  offered  for  sale.     And  it 
is  recommended  to  the  Legislatures  of  the  re- 
spective States  to  enact  laws  inflicting  such  for 
feitures  and  other  penalties  on  o&nders  aa 
aforesaid  as  will  prevent  such  pernicious  prac- 
tices.    That  it  be  recommended  to  the  Legisla- 
tures of  the  United  States  to  pass  laws  to  make 
the  bills  of  credit  issued  by  the  Congress  a  law- 
ful tender  in  payments  of  public  and  private 
debts,  and  a  refusal  thereof  an  extinguishment 
of  such  debts;  that  debts  payable  m  sterling 
money  be  discharged  with  continental  dollars 
at  the  rate  of  4s.  M>.  sterling  per  dollar,  and 
that  in  discharge  of  all  other  debts  and  contracts 
continental  dollars  pass  at  the  rate  fixed  by  the 
respective  States  for  the  value  of  Spani^  milled 
dollars." 

The  several  States  promptly  responded  to  the 
recommendations  of  Congress  and  made  the 
bills  a  legal  tender  for  debts  and  the  refusal  to 
receive  them,  an  extinguishment  of  the  debt. 

Congress  also  issued,  in  September,  1779,  a 
circular  addressed  to  the  people  on  the  subject, 
in  which  they  showed  that  the  United  States 
would  be  able  to  redeem  the  bills,  and  they  re- 
pelled with  indignation  the  suggestion  that 
there  could  be  any  violation  of  the  public  faith. 
"  The  pride  of  America,"  said  the  address, "re- 
volts from  the  idea;  her  citizens  know  for  what 
purposes  these  emissions  were  made,  and  have 
repeatedly  plighted  their  faith  for  the  redemp- 
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tionof  them;  they  are  to  be  fouod  in  every 
man's  possession,  and  every  man  is  interested  in 
their  l^ing  redeemed ;  they  must,  therefore,  en- 
tertain a  high  opinion  of  American  credulity 
who  suppose  the  people  capable  of  believing,  on 
due  reflection,  that  all  America  will,  against 
the  faith,  the  honor,  and  the  interest  of  all 
America,  be  ever  prevailed  upon  to  counte- 
naDce,support,or  permit  so  ruinous.so  disgrace- 
ful a  measure.  We  are  convinced  that  the  ef- 
forts and  arts  of  our  enemies  will  not  be  want- 
ing to  draw  us  into  this  humiliating  and  con- 
temptible situation.  Impelled  by  malice  and 
the  suggestions  of  chagrio  and  disappointment 
at  not  wing  able  to  bend  our  necks  to  the  yoke, 
they  will  endeavor  to  force  or  seduce  us  to  com- 
mit this  unpardonable  sin  in  order  to  subject  us 
to  the  punishment  due  to  it.  and  that  we  may 
thenceforth  be  a  reproach  and  a  byword  among 
the  nations.  Apprised  of  these  consequences, 
knowing  the  value  of  national  character,  and 
impressed  with  a  due  sense  of  the  immutable 
laws  of  Justice  and  honor,  it  is  impossible  that 
America  should  think  without  horror  of  such 
an  execrable  deed."  5  Journ.  Cong.,  851.  This 
addi«s8  was  written  by  Mr.  Jay.  See,  Flander*8 
Lires  and  Times  of  the  Chief  Justices,  Vol.  1,  p. 
256. 

Yet  in  spite  of  the  noble  sentiments  contained 
in  this  addi'ess,  which  bears  the  honored  name  of 
John  Jay,  then  President  of  Congress  and  after- 
wards the  first  Chief  Justice  of  this  court,  and  in 
spile  of  legal  tender  provisions  and  harsh  penal 
statutes, the  universal  law  of  currency  prevailed. 
Depreciation  followed  until  it  became  so  great 
that  the  very  idea  of  redemption  at  par  was 
al>andoned. 

Congress  then  proposed  to  take  up  the  bills 
by  issuing  new  bills  on  the  credit  of  the  several 
States,  guarantied  by  the  United  States,  not  ex- 
ceeding one  twentieth  of  the  amount  of  the  old 
issue,  the  new  bills  to  draw  interest  and  be  re- 
deemable in  six  years.  But  the  scheme  failed 
and  the  bills  became,  during  1780,  of  so  little 
yalue  that  they  ceased  to  circulate  and  ''  quietly 
died,"  says  the  historian  of  the  period,  "  in  the 
bands  of  their  possessors."  2  Pitkin's  Hist., 
157. 

And  it  is  within  the  memory  of  all  of  us  that 
during  the  late  rebellion  the  notes  of  the  United 
States  issued  under  the  Legal  Tender  Act  rose 
in  value  iu  the  market  as  the  successes  of  our 
arms  gave  eviiience  of  an  early  termination  of 
the  war,  and  that  they  fell  in  value  with  every 
triumph  of  the  Confederate  forces.  No  legisla- 
tion of  Congress  declaring  these  notes  to  be 
money,  instead  of  representatives  of  money  or 
credit,  could  alter  this  result  one  jot  or  tittle. 
>li  n  measured  their  value  not  by  congressional 
di'ilanuion,  which  could  not  alter  the  nature  of 
ttiiiigb,  but  by  the  confidence  reposed  in  their 
u  hi  mate  payment. 

Without  the  legal  tender  provision  the  notes 
would  have  circulated  equally  well  and  an- 
swered all  the  purposes  of  government — the 
only  direct  benefit  resulting  from  that  provis- 
ion arising,  as  already  stat^,  from  the  ability 
it  conferred  upon  unscrupulous  debtors  to  dis- 
charge with  them  previous  obligations.  The 
not*  s  of  state  banks  circulated  without  possess- 
ing that  quality  and  supplied  a  currency  for 
the  people  just  so  long  as  confidence  in  the 
ability  of  the  banks  to  redeem  the  notes  con 
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tinued.  The  notes  issued  by  the  national  bank 
associations  during  the  war,  under  the  author- 
ity of  Congress,  amounting  to  $300,000,000, 
which  were,  never  made  a  legal  tender,  circu- 
lated equally  well  with  the  notes  of  the  United 
States.  Neither  their  utility  nor  their  circu- 
lation was  diminished  in  any  degree  by  the  ab- 
sence of  a  legal  tender  quality.  They  rose  and 
fell  in  the  market  under  the  same  influences  and 
precisely  to  the  same  extent  as  the  notes  of  the 
United  States,  which  possessed  this  quality. 

It  is  foreign,  however, to  my  argument,  to  dis- 
cuss the  utility  of  the  legal  tender  clause.  The 
utility  of  a  measure  is  not  the  subject  of  judi- 
cial cognizance,  nor,  as  already  intimated,  the 
test  of  Its  constitutionality.  But  the  relation  of 
the  measure  as  a  means  to  an  end,  authorized  by 
the  Constitution,  is  a  subject  of  such  cog- 
nizance, and  the  test  of  its  constitutionality,  when 
it  is  not  prohibited  by  any  specific  provision  of 
that  instrument,  and  is  consistent  with  its  let- 
ter and  spirit.  "The  degree,"  said  Hamilton, 
"in  which  a  measure  is  necessary,  can  never  be 
a  test  of  the  legal  right  to  adopt  it.  That  must 
be  a  matter  of  opinion,  and  can  only  be  a  test 
of  expediency.  The  relation  between  the 
means  and  the  end,  between  the  nature  of  a 
means  employed  toward  the  execution  of  the 
power  and  the  object  of  that  power,  must  be 
the  criterion  of  unconstitutionality;  not  the 
more  or  less  of  necessity  or  utility. 

If  this  were  not  so,  if  Congress  could  not  only 
exercise,  as  it  undoubtedly  may,  unrestricted 
liberty  of  choice  among  the  means  which  are 
appropriate  and  plainly  adapted  to  the  execu- 
tion of  an  express  power,  but  could  also  judge, 
without  its  conclusions  being  subject  to  ques- 
tion in  cases  involving  private  rights,  what 
means  are  thus  appropriate  and  adapted,  our 
government  would  be,  not  what  it  was  intend- 
ed to  be,  one  of  limited,  but  one  of  unlimited 
powers. 

Of  course  Congress  must  inquire  in  the  first 
Instance  and  determine  for  itself  not  only  the 
expediency,  but  the  fitness  to  the  end  intended, 
of  every  measure  adopted  by  its  legislation. 
But  the  power  of  this  tribunal  to  revise  these 
determinations  in  cases  Involving  private  rights 
has  been  uniformly  asserted,  since  the  forma- 
tion of  the  Constitution  to  this  day, by  the 
ablest  statesmen  and  jurists  of  the  country. 

I  have  thus  dwelt  at  length  upon  the  clause 
of  the  Constitution  investing  Congress  with  the 
power  to  borrow  money  on  the  credit  of  the 
United  States,  because  it  is  under  that  power 
that  the  notes  of  the  United  States  were  issued, 
and  it  is  upon  the  supposed  enhanced  value 
which  the  quality  of  legal  tender  gives  to  such 
notes,  as  the  means  of  borrowing,  that  the 
validity  and  constitutionality  of  the  provision 
annexing  this  quality  are  founded.  It  is  true 
that,  in  the  arguments  of  counsel,  and  iu  the 
several  opinions  of  different  state  courts,  to 
which  our  attention  has  been  called,  and  in  the 
dissenting  opinion  in  Hepburn  v.  Oristoold,  8 
Wall.,  608  [75  U.  8.,  XIX..  513]  reference  is 
also  made  to  other  powers  possessed  by  Con- 
gress, particularly  to  declare  war,  to  suppress 
insurrection,  to  raise  and  support  armies,  and 
to  provide  and  maintain  a  navy;  all  of  which 
were  called  into  exercise  and  severely  taxed  at 
the  time  the  Legal  Tender  Act  was  passed. 
But  it  is  evident  that  the  notes  have  no  relation 
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to  these  powers,  or  to  any  other  powers  of  Con- 
gress, except  as  they  furnish  a  convenient 
means  for  raising  money  for  their  execution. 
The  existence  of  the  war  only  increased  the 
urgency  of  the  government  for  funds.  It  did 
not  add  to  its  powers  to  raise  such  funds,  or 
change,  iD-any  respect,  the  nature  of  those  pow- 
ers or  the  transactions  which  they  authorized. 
If  the  power  to  engraft  the  quality  of  legal 
tender  upon  the  notes  existed  at  all  with  Con- 
gress, the  occasion,  the  extent,  and  the  purpose 
of  its  exercise  were  mere  matters  of  legislative 
d  iscretion ;  and  the  power  may  be  equally  exerted 
when  a  loan  is  made  to  meet  the  ordinary  ex- 
penses of  government  in  time  of  peace,  as  when 
vast  sums  are  needed  to  raise  armies  and  pro- 
vide navies  in  time  of  war.  The  wants  of  the 
government  can  never  be  the  measure  of  its 
powers. 

The  Constitution  has  specifically  designated 
the  means  by  which  funds  can  be  raised  for  the 
uses  of  the  government,  either  in  war  or  peace. 
These  are  taxation,  borrowing.coining,  and  the 
sale  of  its  public  property.  Congress  is  em- 
powered to  levy  and  collect  taxes,  duties,  im- 
posts and  excises  to  any  extent  which  the  pub- 
lic necessities  may  require.  Its  power  to  bor- 
row is  ej^ually  unlimited.  It  can  convert  any 
bullion  it  may  possess  into  coin,  and  it  can  dis- 
pose of  the  public  lands  and  other  property  of 
the  United  States,  or  any  part  of  such  property. 
The  designation  of  these  means  exhausts  the 
powers  of  Congress  on  the  subject  of  raising 
monev.  The  designation  of  the  means  is  a 
negation  of  all  others,  for  the  designation 
would  be  unnecessary  and  absurd  if  the  use  of 
any  and  all  means  were  permissible  without  it. 
These  means  exclude  a  resort  to  forced  loans, 
and  to  any  compulsory  interference  with  the 
property  of  third  persons,  except  by  regular 
taxation  in  one  of  the  forms  mentioned. 

But  this  is  not  all.  The  power  '*to  coin 
money"  is,  in  my  judgment,  inconsistent  with 
and  repugnant  to  the  existence  of  a  power  to 
make  anything  but  coin  a  legal  tender.  To 
com  mone^  is  to  mold  metallic  substance 
having  intrmsic  value  into  certain  forms  con- 
venient for  commerce,  and  to  impress  them 
with  the  stamp  of  the  government  indicating 
their  value.  Coins  are  pieces  of  metal,  of  de- 
finite weight  and  value,  thus  stamped  by  na- 
tional authority.  Such  is  the  natural  import  of 
the  terms  "to  coin  money"  and  "coin";  and  if 
there  were  any  doubt  that  this  is  their  meaning 
in  the  Constitution, it  would  be  removed  by  the 
language  which  immediately  follows  the  grant 
of  the  "power  to  coin"  authorizing  Congress 
to  regulate  the  value  of  the  money  thus  coined, 
and  also  "of  foreign  coin,"  and  by  the  distinc- 
tion made  in  other  clauses  between  coin  and  the 
obligations  of  the  General  Government  and  of 
the  several  States. 

The  power  of  regulation  conferred  is  the 
power  to  determine  the  weight  and  purity  of 
the  several  coins  struck,  and  their  consequent 
relation  to  the  monetary  unit  which  might  be 
established  by  the  authority  of  the  government 
— a  power  which  can  be  exercised  with  refer- 
ence to  the  metallic  coins  of  foreign  countries, 
but  which  is  incapable  of  execution  with  refer- 
ence to  their  obligations  or  securities. 

Then,  in  the  clause  of  the  Constitution  im- 
mediately following,  authorizing  Congress  "to 


provide  for  the  punishment  of  counterfeiting 
the  securities  and  current  coin  of  the  United 
States,"  a  distinction. between  the  obligations 
and  coins  of  the  General  Government  is  clearly 
made.  And  in  the  10th  section,  wliich  forbios 
the  States  to  "coin  money,  emit  bills  of  credit, 
and  make  anything  but  gold  and  silver  coin  a 
tender  in  payment  of  debts,"  a  like  distinction 
is  made  between  coin  and  the  obligations  of 
the  several  States.  The  terms  "gold  and  silver," 
as  applied  to  the  coin,exclude  tuae  possibility  of 
any  other  conclusion. 

Now,  money  in  the  true  sense  of  the  term  is 
not  only  a  medium  of  exchange,  but  it  is  a 
standard  of  value  by  which  all  other  values  are 
measured.  Blackstone  says,  and  Story  repeats 
his  language  "Money  is  a  universal  medium 
or  common  standard,  by  a  comparison  with 
which  the  value  of  all  merchandise  may  be  as- 
certained, or  it  is  a  sign  which  represents  the 
respective  values  of  all  commodities."  1  BL 
Com.,  276;  1  Story,  Const.,  sec.  1118.  Money 
bein^  such  standard,  its  coins  or  pieces  are  nec- 
essarily a  legal  tender  to  the  amount  of  their  re- 
spective values  for  all  contracts  or  judgments 
payable  in  money,  without  any  legislative 
enactment  to  make  them  so.  The  provisions 
in  the  different  coinage  Acts  that  the  coins  to 
be  struck  shall  be  such  legal  tender,  are  merely 
declaratory  of  their  effect  when  offered  in  pay- 
ment, and  are  not  essential  to  give  them  that 
character. 

The  power  to  coin  money  is,  therefore,  a 
power  to  fabricate  coins  out  of  metal  as  money, 
and  thus  make  them  a  legal  tender  for  their  de- 
clared values  as  indicated  by  their  stamp.  If 
this  be  the  true  import  and  meaning  of  the  lan- 
guage used  it  is  difficult  to  see  how  Congress 
can  make  the  paper  of  the  government  a  legal 
tender.  When  the  Constitution  says  that  Con- 
gress shall  have  the  power  to  make  metallic  coins 
a  legal  tender,  it  declares  in  effect  that  it  shall 
make  nothing  else  such  tender.  The  affirma- 
tive grant  is  here  a  negative  of  all  other  power 
over  the  subject. 

Besides  this,  there  cannot  well  be  two  differ- 
ent standards  of  value  and,  consequently,  two 
kinds  of  legal  tender  for  the  discharge  of  ob- 
ligations arising  from  the  same  transactions. 
The  standard  or  tender  of  the  lower  actual  value 
would  in  such  case  inevitably  exclude  and  su- 
persede the  other,  for  no  one  would  use  the 
standard  or  tender  of  higher  value  when  his 
purpose  could  be  equally  well  accomplished  by 
the  use  of  the  other  A  practical  illuatration 
of  the  truth  of  this  principle  we  have  all  seen 
in  the  effect  upon  coin  of  the  Act  of  Congress 
making  the  notes  of  the  United  States  a  legal 
tender.  It  drove  coin  from  general  circulation, 
and  made  it,  like  bullion,  the  subject  of  sale 
and  barter  in  the  market. 

The  inhibition  upon  the  States  to  coin  money 
and  yet  to  make  anything  but  gold  and  silver 
coin  a  tender  in  payment  of  debts,  must  he 
read  in  connection  with  the  grant  of  the  coin- 
age power  to  Congress.  The  two  provisions 
taken  together  indicate  beyond  question  that 
the  coins  which  the  Nation^  G6vernment 
was  to  fabricate,  and  the  foreign  coins,  the  val- 
uation of  which  it  was  to  regulate,  were  to  con- 
sist principally,  if  not  entirely,  of  gold  and 
silver. 

The  f  ramers  of  the  Constitution  were  oonsid- 
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eriDg  the  subject  of  money  to  be  used  through- 
out the  entire  Union  when  these  provisions 
were  inserted,  and  it  is  plain  that  they  intended 
bv  them  that  metallic  coins  fabricated  by  the 
National  Gk)vernment,  or  adopted  from  abroad 
bv  its  authority,  composed  of  the  precious  met- 
als, should  everywhere  be  the  standard  and  the 
only  standard  of  value  by  which  exchanges 
dOuld  be  regulated  andpayments  made. 

At  that  time  gold  and  silver  molded  into 
forms  convenient  for  use,  and  stamped  with 
their  value  by  public  authority,  constituted, 
with  the  exception  of  pieces  of  copper  for  small 
values,  the  money  of  the  entire  civilized  world. 
Indeed,  these  metals  divided  up  and  thus 
stamped,  always  have  constituted  money  with 
all  people  having  any  civilization,  from  the 
earliest  periods  in  the  history  of  the  world  down 
to  the  present  time.  It  was  with  "four  hun- 
dred shekels  of  silver,  current  money  with  the 
merchant,"  that  Abraham  bought  the  field  of 
Maehpelah,  nearly  four  thousand  years  ago. 
23  Genesis,  16.  This  adoption  of  the  precious 
metals  as  the  subject  of  coinage — the  material 
of  money  by  all  peoples  in  all  ages  of  the  world 
— has  not  been  the  result  of  any  vagaries  of 
fancy,  but  is  attributable  to  the  fact  that  they 
of  all  metals  alone  possess  the  properties  which 
are  essential  to  a  circulating  medium  of  uniform 
value. 

"The  circulating  medium  of  a  commercial 
community"  says  Mr.  Webster  "must  be  that 
which  is  also  the  circulating  medium  of  other 
commercial  communities,  or  must  be  capable  of 
being  converted  into  that  medium  without  loss. 
It  must  also  be  able  not  only  to  pass  in  pay- 
ments and  receipts  among  individuals  of  the 
same  society  and  nation,  but  to  adjust  and  dis- 
charge the  balance  of  exchanges  between  dif- 
ferent nations.  It  must  be  something  which 
has  a  value  abroad  as  well  as  at  home,  by 
which  foreign  as  well  as  domestic  debts  can  be 
satisfied.  The  precious  metals  alone  answer 
these  purposes*  They  alone,  therefore,  are 
mone^,  and  whatever  else  is  to  perform  the 
functions  of  money  must  be  their  representative 
and  capable  of  being  turned  into  them  at  will. 
So  }one  as  bank  paper  retains  this  quality  it  is 
a  substitute  for  money.  Divested  of  this  noth- 
ing can  give  it  that  character."  8  Web.  Works, 

The  statesmen  who  framed  the  Constitution 
understood  this  principle  as  well  as  it  is  under- 
stood in  our  day.  They  had  seen  in  the  ex- 
perience of  the  Revolutionary  period  the  de- 
moralizing tendency,  the  cruel  injustice,  and 
the  intolerable  oppression  of  a  paper  currency 
not  convertible  on  demand  into  money,  and 
forced  into  circulation  by  legal  tender  provis- 
ions and  penal  enactments.  When  they,  there- 
fore, were  constructing  a  government  for  a 
country,  which  they  could  not  fail  to  see  was 
destin^  to  be  a  mighty  empire,  and  have  com- 
mercial relations  with  all  nations,  a  government 
which  they  believed  was  to  endure  for  ages, 
they  determined  to  recognize  in  the  funda- 
mental law  as  the  standard  of  value,  that  which 
ever  has  been  and  always  must  be  recognized 
by  the  world  as  the  true  standard,  and  thus  fa- 
cilitate commerce,  protect  industry,  establish 
justice  and  prevent  the  possibility  of  a  recur- 
rence of  the  evils  which  ttiey  had  experienced 
and  the  perpetration  of  the  injustice  which  they 
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had  witnessed.  *'  We  all  know"  says  Mr.  Web- 
ster "  that  the  establishment  of  a  sound  and  uni- 
form currency  was  one  of  the  greatest  ends  con- 
templated in' the  adoption  of  the  present  Con- 
stitution. It  we  could  now  fully  explore  all 
the  motives  of  those  who  framed  and  those  who 
supported  that  Constitution,  perhaps  we  should 
hardly  find  a  more  powerful  one  than  this."  3 
Web.  Works,  895. 

And  how  the  framers  of  the  Constitution  en- 
deavored to  establish  this  "sound  and  uniform 
currency  "  we  have  already  seen  in  the  clauses 
which  they  adopted  providing  for  a  currency 
of  gold  and  silver  coins.    Their  determination 
to  sanction  only  a  metallic  currency  is  further 
evident  from  the  debates  in  the  Convention 
upon  the  proposition  to  authorize  Congress  to 
emit  bills  on  the  credit  of  the  United  States. 
By  bills  of  credit,  as  the  terms  were  then  under- 
stood, were  meant  paper  issues,  intended  to  cir- 
culate through  the  community  for  its  ordinary 
purposes  as  money,  bearing  upon  their  face  the 
promise  of  the  government  to  pay  the  sums 
specified  thereon  at  a  future  day.    The  original 
draft  contained  a  clause  giving  to  Congre^ 
power  "to  borrow  money  and  emit  bills  on  the 
credit    of  the  United  States"  and  when  the 
clause  came  up  for  consideration,  Mr.  Morris 
moved  to  strike  out  the  words  "and  emit  bills 
on  the  credit  of  the  United  States"  observing 
that  "  if  the  United  States  had  credit,  such  bills 
would  be  unnecessary;  if  they  had  not,  unjust 
and  useless."    Mr.  Madison  inquired  whether 
it  would  not  be  "sufficient  to  prohibit  the  mak- 
ing them  a  legal  tender."    "This  will  remove," 
he  said,  "the  temptation  to  emit  them  with  un- 
just viewp,  and  promissory  notes  in  that  shape 
may  in  some  emergencies  be  best."  Mr.  Morris 
replied  that  striking  out  the  words  would  still 
leave  room  for  "notes  of  a  responsible  min- 
ister," which  would  do  "  all  the  good  without 
the  mischief."    Mr.  Gorbam  was  for  striking 
out  the  words  without  inserting  any  prohibition. 
If  the  words  stood,  he  said,  they  might  "sug- 
gest and  lead  to  the  measure,"  and  that  the 
power,  so  far  as  it  was  necessary  or  safe,  was 
"involved  in  that  of  borrowing.'^    Mr.  Mason 
said  he  was  unwilling  "to  tie  the  hands  of  Con- 
gress," and  thought  Congress  "would  not  have 
the  power  unless  it  were  expressed."   Mr.  Ells- 
worth thought  it  "  a  favorable  moment  to  shut 
and  bar  the  door  against  paper  money."    "The 
mischiefs,"  he  said,  "of  the  various  experiments 
which  had  been  made  were  now  fresh  in  the 
public  mind  and  had  excited  the  disgust  of  all 
the  respectable  part  of  America.   By  withhold- 
ing the  power  from  the  new  government,  more 
friends  of  influence  would  be  gained  to  it  than 
by  almost  anything  else.     Paper  money  can  in 
no  case  be  necessary.    Give  the  government 
credit,  and  other  resources  will  offer.     The 
power  may  do  harm,  never  good."  Mr.  Wilson 
thought  that  "  it  would  have  a  most  salutary 
influence  on  the  credit  of  the  United  States  to 
remove  the  possibility  of  paper  money."  "This 
expedient,"  he  said,  "can  never  succeed  whilst 
its  mischiefs  are  remembered,  and  as  long  as  it 
can  be  resorted'to,  it  will  be  a  bar  to  other  re- 
sources."   Mr.  Butler  was  urgent  for  disarm- 
ing the  government  of  such  a  power,  and  re 
marked  "  that  paper  was  a  legal  tender  in  no 
country  in  Europe."    Mr.  Mason  replied  that 
if  there  was  no  example  in  Europe  there  was 
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none  in  which  the  government  was  restrained 
on  this  head,  and  he  was  averse  "to  tying  up 
the  hands  of  the  Legislature  altogether."  Mr. 
Langdon  preferred  to  reject  tiie  whole  plan 
than  retain  the  words. 

Of  those  who  participated  in  the  debates, 
only  one,  Mr.  Mercer,  expressed  an  opinion 
favorable  to  paper  monev,  and  none  suggested 
that  if  Congress  were  allowed  to  issue  the  bills 
their  acceptance  should  be  compulsory — that 
is,  that  they  should  be  made  a  legal  tender. 
But  the  words  were  stricken  out  by  a  vote  of 
nine  States  to  two.  Virginia  voted  for  the  mo- 
tion, and  Mr.  Madison  has  appended  a  note  to 
the  debates,  stating  that  her  vote  was  occasioned 
by  his  acquiesence,  and  that  he  *'  became  satis- 
fied that  striking  out  the  words  would  not  dis- 
able the  government  from  the  use  of  public 
notes,  as  far  as  they  could  be  safe  and  proper; 
and  would  only  cut  off  the  pretext  for  a  paper 
currency  and  particularly  for  making  the  bills 
a  tender  either  for  public  or  private  debts." 
Mad.  Papers,  vol.  8,  p.  1846. 

If  anything  is  manifest  from  these  debates  it 
is  that  the  members  of  the  Convention  intended 
to  withhold  from  Congress  the  power  to  issue 
bills  to  circulate  as  money — that  is,  to  be  re- 
ceivable in  compulsory  payment,  or,  in  other 
words,  having  the  quality  of  legal  tender — and 
that  the  express  power  to  issue  the  bills  was 
denied,  under  an  apprehension  that  if  granted 
it  would  give  a  pretext  to  Congress,  under  the 
idea  of  declaring  their  effect,  to  annex  to  them 
that  quality.  The  issue  of  notes  simply  as  a 
means  of  borrowing  money,  which  of  course 
would  leave  them  to  be  received  at  the  option 
of  parties,  does  not  appear  to  have  been  seriously 
questioned.  The  circulation  of  notes  thus  is- 
sued as  a  voluntary  currency  and  their  receipt 
in  that  character  in  payment  of  taxes,  duties, 
and  other  public  expenses,  was  not  subject  to 
the  objections  urged. 

I  am  aware  of  the  rule  that  the  opinions  and 
intentions  of  individual  members  of  the  Con- 
vention, as  expressed  in  its  debates  and  pro- 
ceedings, are  not  to  control  the  construction  of 
the  plain  language  of  the  Constitution  or  nar- 
row down  the  powers  which  that  instrument 
confers.  Meml^rs,  it  is  said,  who  did  not  par- 
ticipate in  the  debate  may  have  entertained  dif- 
ferent views  from  those  expressed.  The  several 
state  conventions  to  which  the  Constitution 
was  submitted  may  have  differed  widely  from 
each  other  and  from  its  framers  in  their  inter- 
pretation of  its  clauses.  We  all  know  that  op- 
posite opinions  on  manv  points  were  expressed 
m  the  conventions,  and  conflicting  reasons  were 
urged  both  for  the  adoption  and  the  rejection 
of  that  instrument.  All  this  is  very  true,  but 
it  does  not  apply  in  the  present  case,  for  on  the 
subject  now  under  consideration  there  was 
everywhere,  in  the  several  state  conventions 
and  in  the  discussions  before  the  people,  an  en- 
tire uniformity  of  opinion,  so  far  as  we  have 
any  record  of  its  expression,  and  that  concurred 
with  the  intention  of  the  Convention,  as  dis 
clr>sed  by  its  debates,  that  the  Constitution  with- 
held from  Congress  all  power  to  issue  bills  to 
circulate  as  money,  meaning  by  that  bills  made 
receivable  in  compulsory  payment;  or,  in  other 
words,  having  the  quality  of  legal  tender. 
Every  one  appears  to  h^ve  understood  that  the 
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power  of  making  paper  issues  a  legal  tender, 
by  Congress  or  by  the  States,  was  absolutely 
and  forever  prohibited. 

Mr.  Luther  Martin  a  member  of  the  Con- 
vention, in  his  speech  before  the  Maryland 
Legislature,  as  reported  in  his  letter  to  that 
body,  states  the  arguments  urged  against  de- 
priving Congress  of  the  power  to  emit  bills  of 
credit,  and  then  says  that  a  "  majority  of  \kie 
Convention,  being  wise  beyond  every  event  and 
being  willing  to  risk  any  political  evil  rather 
than  admit  the  idea  of  a  paper  emission  in  any 
possible  case,  refused  to  trust  this  authority  to 
a  government  to  which  they  were  lavishing' the 
most  unlimited  powers  of  taxation  and  to  the 
mercy  of  which  they  were  willing  blindly  to 
trust  the  liberty  and  property  of  the  citizens  of 
every  State  in  the  Union,  and  they  erased  that 
clause  from  the  system." 

Not  only  was  this  constniction  given  to  the 
Constitution  by  its  framers  and  the  people  in 
their  discu&sions  at  the  time  it  was  pending  be- 
fore them,  but  until  the  passage  of  Act  of  1862, 
a  period  of  nearly  three  quarters  of  a  century, 
the  soundness  of  this  construction  was  never 
called  in  question  by  any  legislation  of  Con/^ress 
or  the  opinion  of  any  judicial  tribunal.  Numer- 
ous Acts,  as  already  stated,  were  passed  during 
this  period,  authorizing  the  issue  of  notes  for 
the  purpose  of  raising  funds  or  obtaining  sup- 
plies, but  in  none  of  them  was  the  acceptance  of 
the  notes  made  compulsory.  Only  one  in- 
stance have  I  been  able  to  find  in  the  history  of 
congressional  proceedings  where  it  was  even 
suggested  that  it  was  within  the  competency  of 
Congress  to  annex  to  the  notes  the  quality  of 
legal  tender,  and  this  occurred  in  1814.  The 
government  was  then  greatly  embarrassed  from 
the  want  of  funds  to  continue  the  war  existing 
with  Great  Britain,  and  a  member  from  G^rgia 
introduced  into  the  House  of  Representatives 
several  Resolutions  directing  an  inquiry  into  the 
expediency  of  authorizing  the  Secretary  of  the 
Treasury  to  issue  notes  convenient  for  circula- 
tion and  making  provision  for  the  purchase  of 
supplies  in  each  State.  Among  the  Resolutions 
was  one  declaring  that  the  notes  to  be  issued 
should  be  a  legal  tender  for  debts  due  or  sub- 
sequently becoming  due  between  citizens  of 
the  United  States  and  between  citizens  and 
foreigners.  The  House  agreed  to  consider  all 
the  resolutions  but  the  one  containing  the  legal 
tender  provision.  That,  it  refused  to  consider 
by  a  vote  of  more  than  two  to  one.  Benton's 
Abridg.,  Vol.  5.  p.  861. 

As  until  the  Act  of  1863  there  was  no  legisla- 
tion making  the  acceptance  of  notes  issued  on 
the  credit  of  the  United  States  compulsory,  the 
construction  of  the  clause  of  the  Constitution 
containing  the  grant  of  the  coinage  power  never 
came  directly  before  this  court  for  considera- 
tion, and  the  attention  of  the  court  was  only 
incidentally  drawn  to  it.  But  whenever  the 
court  spoke  on  the  subject,  even  incidentally, 
its  voice  was  in  entire  harmony  with  that  of  the 
Convention. 

Thus  in  Owin  v.  Breedhve,  2  How.,  88, 
where  a  marshal  of  Mississippi,  commanded  to 
collect  a  certain  amount  of  dollars  on  execution, 
received  the  amount  in  bank  notes,  it  was  held 
that  he  was  liable  to  the  plaintiff  in  gold  and 
silver.    "By  the  Constitution  of  the  United 
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States,*'  said  the  court,  ''gold  or  silver  coin 
made  current  by  law  can  only  be  tendered  in 
payment  of  debts.'* 

And  in  the  case  of  The  U.  8.  v.  Marigold,  9 
How.,  567,  where  the  question  arose  whether 
Congress  had  power  to  enact  certain  provisions 
of  law  for  the  punishment  of  persons  bringing 
into  the  United  States  counterfeit  coin  with  in- 
tent to  pass  it,  the  court  said :  These  provisions 
''appertain  to  the  execution  of  an  important 
trust  invested  by  the  Constitution,  and  the 
obligation  to  fulfill  that  trust  on  the  part  of  the 
government,  namely:  the  trust  and  the  duty  of 
creating  and  maintaining  a  uniform  and  pure 
metallic  standard  of  value  throughout  the 
Union.  The  power  of  coining  money  and  of 
regulating  its  value  was  delegated  to  Congress  by 
the  Constitution  for  the  very  purpose,  as  as- 
signed by  the  framers  of  that  instrument,  of 
creating  and  preserving  the  uniformity  and 
purity  of  such  a  standard  of  value,  and  on  ac- 
count of  the  impossibility  which  was  foreseen 
of  otherwise  preventing  the  inequalities  and 
the  confusion  necessarily  incident  at  different 
views  of  policy,  which  in  different  communities 
would  be  brought  to  bear  on  this  subject. 
The  power  to  coin  money  being  thus  given  to 
Congress,  founded  on  public  necessity,  it  must 
carry  with  it  the  correlativepower  of  protecting 
the  creature  and  object  of  that  power." 

It  is  dilticult  to  perceive  how  the  trust  and 
duty  here  designated,  of  "  creating  and  main- 
taining a  uniform  and  metallic  standard  of 
value  throughout  the  Union,"  is  discharged, 
when  another  standard  of  lower  value  and 
fluctuatingcharacter  is  authorized  by  law,  which 
necessarily  operates  to  drive  the  first  from  cir- 
culation. 

In  addition  to  all  the  weight  of  opinion  I 
have  mentioned,  we  have,  to  the  same  purport, 
from  the  adoption  of  the  Constitution  up  to  the 
passage  of  the  Act  of  1S02.  the  united  testi- 
mony of  the  leading  statesmen  and  jurists  of 
the  country.  Of  all  the  men  who,  during  that 
period,  participated  with  any  distinction  m  the 
councils  of  the  nation,  not  one  can  be  named 
who  ever  asserted  any  different  power  in  Con- 
gress than  what  I  have  mentioned.  As  observed 
by  the  Chief  Justice,  statesmen  who  disagreed 
widely  on  other  points  agreed  on  this. 

Mr.  Webster,  who  has  always  been  regarded 
by  a  large  portion  of  his  countrymen  as  one 
of  the  ablest  and  most  enlightened  expounders 
of  the  Constitution,  did  not  seem  to  think  there 
was  any  doubt  on  the  subject,  althouch  he  be- 
longed to  the  class  who  advocated  the  largest 
exercise  of  powers  by  the  General  Government. 
From  his  first  entrance  into  public  life,  in  1812, 
he  gave  great  consideration  to  the  subject  of 
the  currency,  and  in  an  elaborate  speech  in  the 
Senate,  in  1836,  he  said:  "Currency,  in  a 
large  and  perhaps  just  sense,  includes  not  only 
gold  and  silver  and  bank  bills,  but  bills  of  ex- 
change also.  It  may  include  all  that  adjusts 
exchanges  and  settles  balances  in  the  opera- 
tions of  trade  and  business;  but  if  we  under- 
stand by  currency  the  legal  money  of  the  coun- 
try, and  that  which  constitutes  a  lawful  tender 
for  debts,  and  is  the  statute  measure  of  value, 
then,undoubtedly,nothing  is  included  but  gold 
and  silver.  Most  unquestionably  there  is  no 
legal  tender,  and  there  can  be  no  le^al  tender 
in  thia  country,  under  the  authority  of  this 
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government  or  any  other,  but  gold  and  silver — 
either  the  coinage  of  our  own  mints  or  foreign 
coins,  at  rates  regulated  by  Congress.  This  is 
a  constitutional  principle  perfectlv  plain,  and 
of  the  very  highest  importance.  The  States  are 
expressly  prohibited  from  making  anything  but 
gold  and  silver  a  tender  in  payment  of  debts, 
and,  although  no  such  express  proliibiliou  is  ap- 
plied to  Congress, yet, as  Congress  has  no  power 
granted  to  it  in  this  respect  but  to  coin  money, 
and  to  regulate  the  value  of  foreign  coins,  it 
clearly  has  no  power  to  substitute  paper  or 
anything  else,  for  coin,  as  a  tender  in  payment 
of  debts  and  in  discharge  of  contracts. "  Con- 

fress  has  exercised  this  power  fully  in  both  its 
ranches.  It  has  coined  money,  and  still  coins 
it;  it  has  regulated  the  value  of  foreign  coins; 
and  still  rtgulates  their  value.  The  legal 
tender,  therefore,  the  constitutional  standard  of 
value,  is  established  and  cannot  be  overthrown. 
To  overthrow  it  would  shake  the  whole  system." 
If,  now,  we  consider  the  history  of  the  times 
when  the  Constitution  was  adopted ;  the  inten- 
tions of  the  framers  of  that  instrument,  as 
shown  in  their  debates;  the  contemporaneous 
exposition  of  the  coinage  power  in  the  state 
conventions  assembled  to  consider  the  Consti- 
tution, and  in  the  public  discussions  before  the 
people;  the  natural  meaning  of  the  terms  used; 
the  nature  of  the  Constitution  itself  as  creating 
a  government  of  enumerated  powers;  the  legis- 
lative exposition  of  nearly  three  quartet's  of  a 
century;  the  opinions  of  judicial  tribunals,  and 
the  recorded  utterances  of  statesmen,  jurists 
and  commentators,  it  would  seem  impossible  to 
doubt  that  the  only  standard  of  value  author- 
ized by  the  Constitution  was  to  consist  of  mctal- 
lic  coins  struck  or  regulated  by  the  direction  of 
Congress,  and  that  the  power  to  establish  any 
other  standard  was  denied  b;^  that  instrument. 
There  are  other  considerations  besides  those 
I  have  stated,  which  are  equally  convincing 
against  the  consitutionality  of  the  lo^al  tender 
provision  of  the  Act  of  February  25th,  1862. 
so  far  as  it  applies  to  private  debts  and  debts 
by  the  Government  contracted  previous  to  its 
passage.  That  provision  operates  directly  to 
impair  the  obligation  of  such  coutrac;ts.  In 
the  dissenting  opinion,  in  the  case  of  Uepbuni 
Y.Oriswold,  8  Wall.,  603  [75 U.  S.,  XIX.,  518] 
this  is  admitted  to  be  its  operation,  and  the 
position  is  taken  that,  while  the  Constitution 
forbids  the  States  to  pass  such  laws,  it  does  not 
forbid  Congress  to  do  this,  and  the  power  to 
establish  a  uniform  system  of  bankruptcy, 
which  is  expressly  conferred,  is  mentioned  in 
support  of  the  position.  In  some  of  the  opin- 
ions of  the  state  courts,  to  which  our  attention 
has  been  directed,  it  is  denied  that  the  provis- 
ion in  question  impairs  the  obligation  of  previ- 
ous contracts,  it  being  asserted  that  a  contract 
to  pay  money  is  satisfied,  according  to  its  mean- 
ing, by  the  payment  of  that  which  is  money 
when  the  payment  is  made,  and  that  if  the  law 
does  not  interfere  with  this  mode  of  satisfac- 
tion, it  does  not  impair  the  obligation  of  the 
contract.  This  position  is  true  so  long  as  the 
term  ''  money"  represents  the  same  thi  ng  in  both 
cases  or  their  actual  equivalents,  but  it  is  not 
true  when  the  term  has  different  meanings. 
Money  is  a  generic  term,  and  contracts  for 
money  are  not  made  without  a  specification  of 
the  coins  or  denominations  of  money,  and  the 

847 


457-680 


SUPRSMB  COXJRT  OF  THB  UkITBD  BtaTBB. 


Dfic.  Tbrv, 


number  of  them  intended,  as  eagles,  dollars  or 
cents;  and  it  will  not  be  pretended  that  a  con- 
tract for  a  specified  number  of  eagles  can  be 
satisfied  by  a  delivery  of  an  equal  number  of 
dollars,  although  both  eagles  and  dollars  are 
money;  nor  would  it  thus  l^  contended,  though 
at  the  time  the  contract  matured  the  Legisla- 
ture had  determined  to  call  dollars  eagles.  Con- 
tracts are  made  for  things,  not  names  or  sounds, 
and  the  obligation  of  a  contract  arises  from  its 
terms  and  the  means  which  the  law  affords  for 
its  enforcement. 

A  law  which  chanj^  the  terms  of  the  con- 
tract, either  in  the  time  or  mode  of  perform- 
ance, or  imposes  new  conditions,  or  aispenses 
with  those  expressed,  or  authorizes  for  its  sat- 
isfaction something  different  from  that  pro- 
vided, is  a  law  which  impairs  its  obligation,  for 
such  a  law  relieves  the  parties  from  the  moral 
duty  of  performing  the  original  stipulations  of 
the  contract,  and  it  prevents  their  legal  en- 
forcement. 

The  notion  that  contracts  for  the  payment  of 
money  stand  upon  any  different  footing  in  this 
respect  from  other  contracts,  appears  to  have 
had  its  origin  in  certain  old  English  cases,  par- 
ticularly that  of  Mixed  Money  (Davies'  Re- 
ports, 4S)j  which  were  decided  upon  the  force 
of  the  prerogative  of  the  king  with  respect  to 
coin,  and  have  no  weight  as  applied  to  powers 
possessed  by  Confi^ress  under  our  Constitution. 
The  language  of  Iff*.  Chief  Justice  Marshall  in 
Fa/w  V.  MareteUer,  2  Cranch,  20,  which  is 
cited  in  support  of  this  notion,  can  only  be 
made  to  express  concurrence  with  it  when  de- 
tached from  its  context  and  read  separated 
from  the  facts  in  reference  to  which  it  was  used. 

It  is  obvious  that  the  Act  of  1862  changes 
the  terms  of  contracts  for  the  payment  of 
money  made  previous  to  its  passage,  in  every 
essential  particular.  All  such  contracts  had 
reference  to  metallic  coins,  struck  or  regulated 
by  Congress,  and  composed  principally  of  gold 
and  silver,  which  constituted  the  legal  money 
of  the  country.  The  several  coinage  Acts  had 
fixed  the  weight,  purity,  forms,  impressions 
and  denominations  of  these  coins,  and  had  pro 
vided  that  their  value  should  be  certified  by  the 
form  and  impress  which  they  received  at  the 
mint. 

They  had  established  the  dollar  as  the  monev 
unit,  and  prescribed  the  gprains  of  silver  It 
should  contain,  and  the  grains  of  gold  which 
should  compose  the  different  gold  coins.  Every 
dollar  was,  therefore,  a  piece  of  gold  or  silver 
certified  to  be  of  a  specified  weight  and  purity, 
by  its  form  and  impress.  A  contract  to  pay  a 
specified  number  of  dollars  was  then  a  con- 
tract to  deliver  the  designated  number  of 
Eieoes  of  gold  or  silver  of  this  character;  and, 
y  the  laws  of  Congress  and  of  the  several 
States.the  delivery  of  such  dollars  could  be  en- 
forced by  the  holder. 

The  Act  of  1862  changes  all  this;  it  declares 
that  gold  or  silver  dollars  need  not  be  delivered 
to  the  creditor  according  to  the  stipulations  of 
the  contract;  that  they  need  not  be  delivered  at 
all ;  that  promises  of  the  United  States,  with 
which  the  creditor  has  had  no  relations,  to  pay 
these  dollars,  at  some  uncertain  future  day, 
shall  be  received  in  discharffe  of  the  contracts — 
in  other  words,  that  the  holder  of  such  con- 
tracts shall  take  in  substitution  for  them  differ- 
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ent  contracts  with  another  party,  less  valuable 
to  him.  and  surrender  the  original. 

Taking  it,  therefore,  for  granted  that  the  law 
plainly  impairs  the  obligation  of  such  con- 
tracts, I  proceed  to  inquire  whether  it  is  for 
that  reason  subject  to  any  constitutional  objec- 
tion. In  Uie  dissenting  opinion  in  Hepburn  ▼. 
Oriewold,  it  is  said,  as  already  mentioned,  that 
the  Constitution  does  not  forbid  legislation  Im- 
pairing the  obligation  of  contracts. 

It  is  true  there  is  no  provision  in  the  Consti- 
tution forbidding  in  express  terms  such  legisla- 
tion. And  it  is  also  true  that  there  are  express 
powers  delegated  to  Congress,  the  execution  of 
which  necessarily  operates  to  impair  the  obli- 
gation of  contracts.  It  was  the  object  of  the 
iramers  of  that  instrument  to  create  a  national 
government  competent  to  represent  the  entire 
country  in  its  relations  with  foreign  nations 
and  to  accomplish  by  its  legislation  measures 
of  common  interest  to  all  the  people,  which  the 
several  States  in  their  independent  capacities 
were  incapable  of  effecting,  or  if  capable,  the 
execution  of  which  would  be  attended  with 
great  difiSculty  and  embarrassment.  They, 
uerefore,  clothed  Congress  with  all  the  pow- 
ers essential  to  the  successful  auoomplishmeDt 
of  these  ends,  and  carefully  withheld  the  grant 
of  all  other  powers.  Some  of  the  powers 
granted,  from  their  very  nature,  interfere  in 
tiieir  execution  with  contracts  of  parties.  Thos 
war  suspends  intercourse  and  commerce  be- 
tween citizens  or  subjects  of  belligerent  na- 
tions; it  renders  during  its  continuance  the  per- 
formance of  contracts  previously  made,  un- 
lawful. These  incidental  consequences  were 
contemplated  in  the  grant  of  the  war  power. 
So  the  regulation  of  commerce  and  the  imposi- 
tion of  duties  may  so  affect  the  prices  of  arti- 
cles imported  or  manufactured  as  to  essentially 
alter  the  value  of  previous  contracts  respecting 
them;  but  this  incidental  consequence  was  seen 
in  the  grant  of  the  power  over  commerce  and 
duties.  There  can  be  no  valid  objection  to 
laws  passed  in  execution  of  express  powers  that 
consequences  like  these  follow  inciaently  from 
their  execution.  But  it  is  otlierwise  when  such 
consequences  do  not  follow  incidentally,  but 
are  directly  enacted. 

The  only  express  authority  for  any  legisla- 
tion affecting  the  obligation  of  contracts  is 
found  in  the  power  to  establish  a  uniform  sys- 
tem of  bankruptcy,  the  direct  object  of  which 
is  to  release  insolvent  debtors  from  their  con- 
tracts upon  the  surrender  of  their  property. 
From  this  express  grant  in  the  Constitution  I 
draw  a  very  different  conclusion  from  that 
drawn  in  the  dissenting  opinion  in  Hepburn  v. 
Oriswold,  and  in  the  opinion  of  the  majority  of 
the  court  Just  delivered.  To  my  mind  it  is  a 
strong  argument  that  there  is  no  general  power 
in  Congress  to  interfere  with  contracts,  that  a 
special  grant  was  regarded  as  essential  to  au- 
thorize a  uniform  system  of  bankruptcy.  If 
such  general  power  existed  the  delegation  of  an 
express  power  in  the  case  of  bankrupts  was  un- 
necessary. As  very  Justly  observed  by  counsel, 
if  this  sovereign  power  could  be  taken  in  any 
case  without  express  grant,  it  could  be  taken  in 
connection  with  bankruptcies,  which  mieht  be 
regarded  in  some  respects  as  a  regulation  of 
commerce  made  in  the  interest  of  trwlers. 

The  grant  of  a  limited  power  over  the  sub- 
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lect  of  contracts  necessarily  implies  that  the 
framers  of  the  Constitution  did  not  intend  that 
Congress  should  exercise  unlimited  power,  or 
any  power  less  restricted.  The  limitation  des- 
ignated is  the  measure  of  congressional  power 
over  the  subject.  This  follows  from  the  nature 
of  the  instrument  as  one  of  enumerated  powers. 

The  doctrine,  that  where  a  power  is  not  ex- 
pressly forbidden  it  may  be  exercised,  would 
change  the  whole  character  ef  our  government. 
As  I  read  the  writers  of  the  great  commentators 
and  the  decisions  of  this  court,  the  true  doc- 
trine is  the  exact  reverse,  that  if  a  power  is  not 
in  terms  granted,  and  is  not  necessary  and 
proper  for  the  exercise  of  a  power  thus  granted, 
it  does  not  exist. 

The  position  that  Congress  possesses  some 
undefined  power  to  do  anything  which  it  may 
deem  expedient,  as  a  resulting  power  from  the 
genera]  purposes  of  the  government,  which  is 
advanced  in  the  opinion  of  the  majority,  would 
of  course  settle  the  question  under  considera- 
tion without  diificulty,  for  it  would  end  all  con- 
troversy by  changing  our  government  from  one 
of  enumerated  powers  to  one  resting  in  the  un- 
restrained will  of  Congress. 

•  'The  Government  of  the  United  States,"  says 
Mr.  Chief  Justice  Marshall,  speaking  for  the 
court  in  Martin y.  HurUer,  1  Wheat..  826,  "can 
claim  no  powers  wliich  are  not  granted  to  it 
by  the  Constitution,  and  the 'powers  actually 
granted  must  be  such  as  are  expressly  given  or 
^ven  by  necessary  implication."  This  implica- 
tion, it  is  true,  may  follow  from  the  grant  of 
several  express  powers,  as  well  as  from  one 
alone,  but  the  power  implied  must,  in  all  cases, 
be  subsidiary  to  the  execution  of  the  powers  ex- 
pressed. Tne  language  of  the  Constitution  re- 
specting the  writ  of  nabeas  eorpus,  declaring 
that  it  shall  not  be  suspended  unless,  when  in 
cases  of  rebellion  or  invasion,  the  public  safety 
may  require  it.  is  cited  as  showing  that  the 
power  to  suspend  such  writ  exists  somewhere 
in  the  Constitution;  and  the  adoption  of  the 
amendments  is  mentioned  as  evidence  that  im- 
portant powers  were  understood  by  the  people 
who  adopted  the  Constitution  to  have  been  cre- 
ated by  it,  which  are  not  enumerated,  and  are 
not  included  incidentally  in  any  of  those  enu- 
merated. 

The  answer  to  this  position  is  found  in  the 
nature  of  the  Constitution,  as  one  of  granted 
iwwers,  as  stated  by  Mr.  Chief  Juetice  Mar- 
shall. The  inhibition  upon  the  exercise  of  a 
specified  power  does  not  warrant  the  implica- 
tion that,  but  for  such  inhibition,  the  power 
might  have  been  exercised.  In  the  convention 
which  framed  the  Constitution  a  proposition  to 
appoint  a  committee  to  prepare  a  bill  of  rights 
was  unanimously  rejected  upon  the  ground  that 
such  a  bill  would  contain  various  exceptions  to 
powers  not  granted,  and  on  this  very  account 
would  affora  a  pretext  for  asserting  more  than 
was  granted.  Lloyd's  Debates,  438,  437.  In 
the  discussions  before  the  people,  when  the  adop 
tion  of  the  Constitution  was  pending,  no  ob- 
jection was  urged  with  greater  effect  than  this 
absence  of  a  bill  of  rights,  and  in  one  of  the 
numbers  of  the  Federalist  Mr.  Hamilton  en- 
deavored to  combat  the  objection.  After  stat- 
ing several  reasons  why  such  a  bill  was  not 
necessary,  he  said:  "  1  go  further  and  affirm 
that  bills  of  rights,  in  the  sense  and  to  the  ex- 
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tent  they  are  contended  for.  are  not  only  un- 
necessary in  the  proposed  Constitution,  but 
would  even  be  dangerous.  They  would  con- 
tain various  exceptions  to  powers  not  granted, 
and  on  this  very  account  would  afford  a  color- 
able pretext  to  claim  more  than  were  granted. 
For  why  declare  that  things  shall  not  be  done 
which  there  is  no  power  to  do?  Why,  for  in- 
stance, should  it  be  said  that  the  liberty  of  the 
press  shall  not  be  restrained  when  no  power  is 
given  by  which  restrictions  may  be  imposed?  I 
will  not  contend  that  such  a  provision  would  con- 
fer a  regulating  power,  but  it  is  evident  that  it 
would  furnish.to  men  disposed  to  usurp.a plaus- 
ible pretense  for  claimingth  at  power.  They  might 
urge,  with  a  semblance  of  reason,  that  the  Con- 
stitution ought  not  to  be  charged  with  the  ab- 
surdity of  providing  againet  the  abuse  of  an 
authority  which  was  not  given,  and  that  the 
provision  against  restraining  the  liberty  of  the 
press  afforded  a  clear  implication  that  a  right 
to  prescribe  proper  regulations  concerning  it 
was  intended  to  be  vested  in  the  National  Gov- 
ernment. This  may  serve  as  a  specimen  of  the 
numerous  handles  which  would  be  given  to  the 
doctrine  of  constructive  powers  by  the  indul- 
gence of  an  injudicious  zeal  for  bills  of  rights." 
The  Federalist,  No.  84. 

When  the  Amendments  were  presented  to  the 
States  for  adoption  they  were  preceded  by  a 
preamble  stating  that  the  conventions  of  a 
number  of  the  States  had,  at  the  time  of  their 
adopting  the  Constitution,  expressed  a  desire 
"in  order  to  prevent  misconception  or  abuse  of 
its  power8,that  further  declaratory  and  restrict- 
ive clauses  should  be  added." 

Now,  will  any  otie  pretend  that  Congress 
could  have  noadc  a  law  respecting  an  establish- 
ment of  religion,  or  prohibiting  the  free  exer- 
cise thereof,  or  abridging  the  freedom  of 
speech,  or  the  right  of  the  people  to  assemble 
and  petition  the  government  for  a  redress  of 
grievances,  had  not  prohibitions  upon  the  exer- 
cise of  any  such  legislative  power  been  em- 
bodied in  an  amendment? 

How  truly  did  Hamilton  say  that  had  a  bill 
of  rights  been  inserted  in  the  Constitution,  it 
would  have  given  a  handle  to  the  doctrine  of 
constructive  powers.  We  have  this  day  an 
illustration  in  the  opinion  of  the  majority  of 
the  very  claim  of  constructive  power  which  he 
apprehended,  and  it  is  the  first  instance,  I  be- 
lieve, in  the  history  of  this  court,  when  the  pos- 
session by  Congress  of  such  constructive  power 
has  been  asserted. 

The  interference  with  contracts  by  the  legis- 
lation of  the  several  States  previous  to  the 
adoption  of  the  Constitution  was  the  cause  of 
great  oppression  and  injustice.  *'  Not  only" 
says  Story  '*  was  paper  money  issued  and  de- 
clared to  be  a  tender  in  payment  of  debts,  but 
laws  of  another  character,  well  known  under 
the  appellation  of  "tender  laws,"  appraisement 
laws,  installment  laws,  and  suspension  laws, 
were  from  time  to  time  enacted,  which  pros- 
trated all  private  credit  and  all  private  morals. 
By  some  of  these  laws  the  due  payment  of 
debts  was  suspended ;  debts  were,  in  violation 
of  the  very  terms  of  the  contract,  authorized  to 
be  paid  by  install  men ts  at  different  periods; 
property  of  any  sort,  however  worthless,  either 
real  or  personal,  mieht  be  tendered  by  the  debtor 
in  payment  of  his  debts,  and  the  creditor  was 
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compelled  to  take  the  property  of  the  debtor, 
which  he  might  seize  on  execution,  at  an  ap- 
praisement wholly  disproportionate  to  ita  known 
value.  Such  grievances  and  oppressions  and 
others  of  a  like  nature  were  the  ordinary  results 
of  legislation  during  the  Revolutionary  War 
and  the  intermediate  period  down  to  the  for- 
mation of  the  Constitution.  They  entailed  the 
most  enormous  evils  on  the  country  and  intro- 
duced a  system  of  fraud,  chicanery,  and  profli- 
gacy, which  destroyed  all  private  confidence  and 
allindustry  and  enterprise."  Story,  Cont.,8ec. 
1871. 

To  prevent  the  recurrence  of  evils  of  this 
character  not  only  was  the  clause  inserted  in  the 
Constitution  prohibiting  the  States  from  issuing 
bills  of  credit  and  making  anything  but  gold 
and  silver  a  tender  in  payment  of  debts,  but 
also  the  more  general  prohibition,  from  passing 
any  law  impairing  the  obligation  of  contracts. 
•'To  restore  public  confidence  completely,"  says 
Chief  Justice  Marshall,  "it  was  necessary  not 
only  to  prohibit  the  use  of  particular  means  by 
w^hich  it  might  be  effected,  but  to  prohibit  tlie 
use  of  any  means  by  which  the  same  mischief 
might  be  produced.  The  Convention  appears 
to  have  intended  to  establish  a  great  principle, 
that  contracts  should  be  inviolable."  Sturgis  v. 
Crownimhield,  4  Wheat.,  206. 

It  would  require  very  clear  evidence,  one 
would  suppose,  to  induce  a  belief  that  with  the 
evils  resulting  from  what  Marshall  terms  the 
system  of  lax  legislation  following  the  Revolu- 
tion, deeply  impressed  on  their  minds,  the 
f  ramers  of  the  Constitution  intended  to  vest  in 
the  new  government  created  by  them  this  dan- 
gerous and  despotic  power,  which  they  were 
unwilling  should  remain  with  the  States,  and 
thus  widen  the  possible  sphere  of  its  exercise. 

When  the  possession  of  this  power  has  been 
asserted  in  argument  (for  until  now  it  has  never 
been  asserted  in  any  decision  of  this  court)  it 
has  been  in  cases  where  a  supposed  public  bene- 
fit resulted  from  the  legislation,  or  where  the 
interference  with  the  obligation  of  the  contract 
wfUi  very  slight.  Whenever  a  clear  case  of  in- 
justice, in  the  absence  of  such  supposed  public 
good,  is  stated,  the  exercise  of  the  power  by  the 
government  is  not  only  denounced, but  the  exist- 
ence of  the  power  is  denied.  No  one,  indeed, 
is  found  bold  enough  to  contend  that  if  A  has  a 
contract  for  one  hundred  acres  of  land,  or  one 
hundred  pounds  of  fruit,  oronehundred  yards  of 
cloth.  Congress  can  pass  a  law  compelling  him  to 
accept  one  half  of  the  quantity  in  satisfaction  of 
thecoutract.  But  Congress  has  the  same  power  to 
establish  a  standard  of  weights  and  measure^  as 
it  has  to  establish  a  standard  of  value,  anrl  can, 
from  time  to  time,  alter  such  standard.  It  can 
declare  that  the  acre  shall  consist  of  eighty 
square  rods  instead  of  one  hundred  and  sixty, 
the  pound  of  eight  ounces  instead  of  sixteen, 
and  the  foot  of  six  inches  instead  of  twelve,  and 
if  it  could  compel  the  acceptance  of  the  same 
numl)er  of  acres,  pounds  or  yards,  afJt^r  such 
alteration,  instead  of  the  actual  quantity  stipu 
lated,  then  the  acceptance  of  one  halt  of  the 
quantity  originally  detsignated  could  be  directly 
required  without  going  through  the  form  of 
altering  the  standard.  No  just  man  could  be 
imposed  upon  by  this  use  of  words  in  a  double 
sense,  where  the  same  names  were  applied  to 
denote  different  quantities  of  the  same  thing; 
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nor  would  his  condemnation  of  the  wrong  com- 
mitted is  such  ca<M}  be  withheld,  because  the  at- 
tempt was  made  to  conceal  it  by  this  jugglery 
of  words. 

The  power  of  Congress  to  interfere  with  con- 
tracts for  the  payment  of  money  is  not  greater 
or  in  any  particular  different  from  its  power 
with  respect  to  contracts  for  lands  or  goods. 
The  contract  is  not  fulfilled  any^  more  in  one 
case  than  in  the  other  by  the  delivery  of  a  thing 
which  is  not  stipulated,  because  b3'  legislative 
action  it  is  called  by  the  same  name.  Words  in 
contracts  are  to  be  construed  in  both  cases  in 
the  sense  in  which  thoy  were  understood  by  llie 
parties  at  the  time  of  tne  contract. 

Let  us  for  a  moment  see  where  the  doctrine 
of  the  power  asserted  will  lead.  Congress  has 
the  undoubted  right  to  give  such  denominations 
as  it  chooses  to  the  coins  struck  by  its  authority 
and  to  change  them.  It  can  declare  that  the 
dime  shall  hereafter  be  called  a  dollar,  or,wbat 
is  the  same  thing,  it  may  declare  that  the  dollar 
shall  hereafter  be  composed  of  the  gniins  of 
silver  which  now  compose  the  dime.  Hut  would 
anybody  pretend  that  a  contract  for  dollars, 
composed  as  at  present,  could  be  satisfied  by 
the  delivery  of  an  equal  numlxjr  of  dollars  of 
ihe  new  issue?  I  have  never  met  anyone  who 
would  go  to  that  extent.  The  answer  always 
has  been  that  would  be  too  flagitintly  unjust  to 
be  tolerated.  Yet  enforcing  the  acceptance  of 
paper  promises  or  paper  dollars,  if  the  promises 
can  be  so  called,  in  place  of  gold  or  silver  dol- 
lars, is  equally  enforcing  a  departure  from  the 
terms  of  the  contract,  the  injustice  of  the  meas- 
ure depend  lug  entirely  upon  the  actual  value  at 
the  time  of  the  promises  in  the  market.  Now 
reverse  the  case.  Suppose  Congress  should  de- 
clare that  heieafter  the  eagle  should  be  called  a 
dollar,  or  that  the  dollar  should  be  composed  of 
as  many  grains  of  gold  as  the  eagle,  would  any- 
body for  a  moment  contend  that  a  contract  for 
dollars. com iwsed  hsdow  of  silver,  should  be  sat- 
isfied by  dollars  composed  of  gold?  I  am  confi- 
dent that  no  judge  sitting  on  this  Bencnand.in- 
deed.  that  no  judge  in  Christendom  could  be 
found  who  would  sanction  the  monstrous  wrong 
by  decreeing  that  the  debtor  could  only  satisfy 
his  contrrt<;i  in  such  case  by  paying  ten  times  the 
value  originally  stipulated.  The  natural  scnne 
of  right  which  is  implanted  in  every  mind  would 
revolt  from  such  supreme  injustice.  Yet  there 
cannot  be  one  law  for  debtors  and  another  law 
for  creditors.  If  the  contract  can  at  one  time 
be  changed  by  congref^ional  legislation  for  the 
benefit  of  the  debtor,  it  may  at  another  time  be 
changed  for  the  benefit  of  the  creditor. 

For  acts  of  flagrant  injustice,  such  as  those 
mentioned,  there  is  no  authority  in  any  legisla- 
tive body,  even  though  not  restrained  by  any 
express  constitutional  prohibition.  For  as  there 
are  unchangeable  pr.nciples  of  right  and  mo- 
rality, without  which  society  would  be  impos- 
sible, and  men  would  be  but  wild  beasts  prey- 
ing upon  each  other,  so  there  are  fundamental 
principles  of  eternal  justice,  upon  the  exis- 
tence of  which  all  constitutional  government  is 
founded,  and  without  which  government  would 
be  an  intolerable  and  hateful  tyranny.  Then- 
are  acts,  says  Mr.  Justice  Chase,  in  Colder  v. 
Bull,  3  Dall,  388.  which  the  Federal  and  State 
Legislatures  cannot  do,  without  exceeding  their 
auUiority.    Among  these  he  mentions  a  law 
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which  punishes  a  citizen  for  an  innocent  action ; 
a  law  that  destroys  or  impairs  the  lawful  private 
contracts  of  citizens;  a  law  that  malces  a  man  a 
Judge  in  his  own  cause;  and  a  law  that  takes 
the  property  from  A  and  gives  it  to  B.  "It  is 
against  all  reason  and  right/'  says  the  learned 
justice,  "  for  a  people  to  intrust  a  Legislature 
with  such  powers;  and  therefore  it  pannot  be 
presumed  that  they  have  done  it.  The  genius, 
the  nature,  and  the  spirit  of  our  State  Govern- 
ments amount  to  a  prohibition  of  such  acts  of 
legislation,  and  the  general  principles  of  law 
and  reason  forbid  them.  The  L^slature  may 
enjoin,  permit,  forbid  and  punish;  they  may 
declare  new  crimes,  and  establish  rules  of  con- 
duct for  all  its  citizens  in  future  cases;  they 
may  conurand  what  is  right  and  prohibit  what 
is  wrong,  but  they  cannot  change  innocence 
into  guilt,  or  punish  innocence  as  a  crime,  or 
violate  the  rights  of  an  antecedent  lawful  pri- 
vate contract,  or  the  right  of  private  property. 
To  maintain  that  our  Federal  or  State  Legisla- 
tures possess  such  powers,  if  they  had  not  been 
expressly  restrained,  would,  in 'my  opinion,  be 
a  political  heresy,  altogether  inadmissible  in 
our  free  republican  governments." 

In  Ogden  v.  Saunders,  12  Wheat.,  303,  Mr. 
Justice  Thompson,  referring  to  the  provisions 
in  the  Constitution  forbidding  the  States  to  pass 
any  bill  of  attainder,  ex  past  facto  law,  or  law 
impuring  the  obligation  of  contracts,  says: 
*'  Keither  provision  can  strictly  be  considered 
as  introducing  any  new  principle,  but  only  for 
greater  security  and  safety  to  incorporate  into 
this  charter  provisions  admitted  by  all  to  be 
among  the  first  principles  of  government.  No 
state  court  would,  I  presume,  sanction  and  en- 
force an  AS/KM^/sk^fo  law  if  no  such  prohibi- 
tion was  contained  in  the  Constitution  of  the 
United  States;  so,  neither  would  retrospective 
laws,  taking  away  vested  rights,  be  enforced. 
Such  laws  are  repugnant  to  those  fundamental 
principles  upon  which  every  just  system  of 
laws  is  founded.  It  is  an  elementary  principle, 
adopted  and  sanctioned  by  the  courts  of  justice 
in  this  country  and  in  Great  Britain,  whenever 
such  laws  have  come  under  consideration,  and 
yet  retrospective  laws  are  clearly  within  this 
prohibition." 

In  WiUdnsan  v.  LOand,  2  Pet.,  657,  Mr.  Jus- 
tice Story,  whilst  commenting  upon  the  power 
of  the  Legislature  of  Rhode  Island  under  the 
charter  of  Charles  II.,  said:  "The  funda- 
mental maxims  of  a  free  government  seem  to 
require  that  the  rights  of  personal  liberty  and 
private  property  should  be  held  sacred.  At  least 
no  court  of  justice  in  this  country  would  be 
warranted  in  assuming  that  the  power  to  violate 
and  disregard  them,  a  power  so  repugnant  to 
the  common  principles  of  justice  and  civil  lib- 
erty, lurked  under  any  general  grant  of  legis- 
lative authority,  or  ought  to  be  implied  from 
any  general  expressions  of  the  will  of  the  people. 
The  people  ought  not  to  be  presumed  to  part 
with  rights  so  vital  to  their  security  and  well- 
being  without  very  strong  and  direct  expres- 
sions of  such  an  intention. 

Similar  views  to  these  cited  from  the  opinions 
of  Chase,  Thompson,  Story  and  Marshall,  are 
found  scattered  through  the  opinions  of  the 
judges  who  have  preceded  us  on  this  Bench.  As 
against  their  collective  force  the  remark  of  Mr. 
JtMce  Washington,  in  the  case  of  ESvans  v. 
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Eaton,  1  Pet.  C.  C.,323,  is  without  significance. 
That  was  made  at  nisiprius  in  answer  to  amo- 
tion for  a  nonsuit  in  an  action  brought  for  an 
infringement  of  a  patent  right.  The  State  of 
Pennsylvania  had,  in  March,  1787,  which  was 
previous  to  the  adoption  of  the  Constitution, 
given  to  the  plaintiff  the  exclusive  right  to  make, 
use,  and  vend  his  invention  for  fourteen  years. 
In  January,  1808,  the  United  States  issued  to 
him  a  patent  for  the  invention  for  fourteen  years 
from  that  date.  It  was  contended,  for  the 
nonsuit,  that  after  the  expiration  of  the  plaint- 
iff's privilege  granted  by  the  State,  the  right  to 
his  invention  became  invested  in  the  people  of 
the  State,  by  an  implied  contract  with  the  gov- 
ernment, and,  therefore,  that  Congress  could 
not,  consistently  with  the  Constitution,  grant  to 
the  plaintiff  an  exclusive  ri^ht  to  the  invention. 
The  court  replied  that  neither  the  premises 
upon  which  the  motion  was  founded,  nor  the 
conclusion,  could  be  admitted;  that  it  was  not 
true  that  the  grant  of  an  exclusive  privilegje  to 
an  invention  for  a  limited  time  implied  a  bind- 
ing and  irrevocable  contract  with  the  people 
that  at  the  expiration  of  the  period  limited  the 
invention  should  become  their  property;  and 
that  even  if  the  premises  were  true,  there  was 
nothing  in  the  Constitution  which  forbade  Con- 
gress to  pass  laws  violating  the  obligation  of 
contracts. 

The  motion  did  not  merit  any  consideration, 
as  the  Federal  Court  had  no  power  to  grant  a 
nonsuit  against  the  will  of  the  plaintiff  in  any 
case.  The  expression  under  these  circumstances 
of  any.  reason  why  the  court  would  not  grant 
the  motion,  if  it  possessed  the  power,  was  aside 
the  case,  and  is  not,  therefore,  entitled  to  any 
weight  whatever  as  authority.  It  was  true, 
however,  as  observed  by  the  court,  that  no  such 
contract  with  the  public,  as  stated,  was  implied, 
and  inasmuch  as  Congress  was  expressly  au- 
thorized by  the  Constitution  to  secure  for  a  lim- 
ited time  to  inventors  the  exclusive  right  to  their 
discoveries,  it  had  the  power  in  that  way  to  im- 
pair the  obligation  of  such  a  contract,if  any  had 
existed.  And  this  is,  perhaps,  all  that  Mr.  Jus- 
tice Washington  meant.  It  is  evident  from  his 
language  in  Ogden  v.  Saunders,  that  he  repudi- 
ated the  existence  of  any  general  power  in  Con- 
gress to  destroy  or  imp^  vested  private  rights. 

What  I  have  heretofore  said  respecting  the 
power  of  Congress  to  make  the  notes  of  the 
United  States  a  legal  tender  in  pavment  of  debts 
contracted  previous  to  the  Act  of  1862,  and  to 
interfere  with  contracts,  has  had  reference  to 
debts  and  contracts  between  citizens.  But  the 
same  power  which  is  asserted  over  these  mat- 
ters is  also  asserted  with  reference  to  previous 
debts  owing  by  the  government,  and  must 
equally  appuT  to  contracts  between  the  govern- 
ment and  the  citizen.  The  Act  of  1862  declares 
that  the  notes  issued  shall  be  a  legal  tender  in 
payments  of  all  debts,  public  and  private,  with 
the  exception  of  duties  on  imports  and  interest 
on  the  public  debt.  If  they  are  a  legal  tender 
for  antecedent  private  debts,  they  are  also  a  le- 

§al  tender  for  such  debts  owing  by  the  United 
tates,  except  in  the  cases  mentioned.  That 
any  exception  was  made  was  a  mere  matter  of 
legislative  discretion.  Express  contracts  for  the 
payment  of  gold  or  silver  have  been  maintained 
by  this  court,  and  specifically  enforced  on  the 
ground  that,  upon  a  proper  construction  of  the 
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Act  of  1803,in  connection  with  other  Acts, Con- 
grefis  intended  to  except  these  contracts  from 
the  operation  of  the  legal  tender  provision.  But 
the  power  covers  all  cases  if  it  exist  at  all.  The 
power  to  make  the  notes  of  the  United  States 
the  legal  equivalent  to  gold  and  silver  neces- 
sarily includes  the  power  to  cancel  with  them 
specific  contracts  for  gold  as  well  as  money  con- 
tracts generally.  Before  the  passage  of  the  Act 
of  1862,  there  was  no  legal  money  except  that 
which  consisted  of  metallic  coins,  struck  or 
regulated  by  the  authority  of  Congress.  Dol- 
lars then  meant,  as  already  said,  certain  pieces 
of  gold  or  silver,  certified  to  be  of  a  prescribed 
weight  and  purity  by  their  form  and  impress 
received  at  the  mint.  The  designation  of  dol- 
lars, in  previous  contracts,  meant  gold  or  silver 
dollars  as  plainly  as  if  those  metals  were  specific- 
ally named. 

It  follows,  then,  logically,  from  the  doctrine 
advanced  by  the  majority  of  the  court  as  to  the 
power  of  Congress  over  the  subject  of  legal 
tender,  that  Congress  may  borrow  gold  coin 
upon  a  pledge  of  the  public  faith  to  repay  gold 
at  the  maturity  of  its  obligations,  and  yet.  in  di- 
rect disregard  of  its  pledge,  in  open  violation  of 
faith,  mav  compel  the  lender  to  take,  in  place 
of  the  gold  stipulated,  its  own  promises;  and 
that  legislation  of  this  character  would  not  be 
in  violation  of  the  Constitution,  but  in  harmony 
with  its  letter  and  spirit. 

The  Government  is,  at  the  present  time.seek- 
ing,  in  the  markets  of  the  world,  a  loan  of  sev- 
eral hundred  millions  of  dollars  in  gold  upon 
securities  containing  the  promises  of  the  United 
States  to  repay  the  money,  principal  and  inter- 
est, in  gold ;  yet  this  court,  the  highest  tribunal 
of  the  country,  this  day  declares,  by  its  solemn 
decision,  that  should  such  loan  be  obtained,  it 
is  entirely  competent  for  Con?r«ss  to  pay  it  off, 
not  in  gold,  but  in  notes  of  the  United  States 
themselves,  payable  at  such  time  and  in  such 
manner  as  Congress  may  itself  determine,  and 
that  legislation  sanctioning  such  gross  breach  of 
faith  would  not  be  repugnant  to  the  funda- 
mental law  of  the  land. 

What  is  this  but  declaring  that  repudiation 
by  the  Government  of  the  United  States  of  its 
solemn  obligations  would  be  constitutional? 
Whenever  the  fulfillment  of  the  obligation  in 
the  manner  stipulated  is  refused, and  Uie  accept- 
ance of  something  different  from  that  stipulated 
is  enforced  against  the  will  of  the  creditor,  a 
breach  of  faith  is  committed;  and  to  the  extent 
of  the  difference  of  value  between  the  thing 
stipulated  and  the  thing  which  the  creditor  is 
compelled  to  receive,  there  isrepudiationof  the 
original  obligation.  I  am  not  willing  to  admit 
that  the  Constitution,  the  boast  ana  glory  of 
our  country,  would  sanction  or  permit  any  such 
legislation.  Repudiation  in  anv  form,  or  to  any 
extent,  would  be  dishonor,  anci  for  the  commis- 
sion of  this  public  crime  no  warrant,  in  ray  judg- 
ment, can  ever  be  found  in  that  instrument. 

Some  stress  has  been  placed  in  argument  in 
support  of  the  asserted  power  of  Congress  over 
the  subject  of  legal  tender  in  the  fact7that  Con- 
gress can  regulate  the  alloy  of  the  coins  issued 
under  its  authority,  and  has  exercised  its  power 
in  this  respect,  without  question,  by  diminish- 
ing, in  some  instances,  the  actual  quantity  of 
gold  or  silver  they  contain.  Congress,  it  is  as- 
sumed, can  thus  put  upon  the  coins  issued 
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other  than  their  intrinsic  value;  therefore,  it  is 
argued.  Congress  may.  by  its  declaration,  give 
a  value  to  the  notes  of  the  United  States,  Issued 
to  be  used  as  money,  other  than  that  wliich  they 
actually  possess. 

The  assumption  and  the  inference  are  both 
erroneous,  and  the  argument  thus  advanced  is 
without  force,  and  is  only  significant  of  the 
weakness  of  the  position  which  has  to  rest  for 
its  support  on  an  assumed  authority  of  the  gov- 
ernment to  debase  the  coin  of  the  country. 

Undoubtedly,  Congress  can  alter  the  value  of 
the  coins  issued  by  its  authority  by  increasing 
or  diminishing,  from  time  to  time,  the  alloy 
they  contain,  just  as  it  may  alter,  at  its  pleas- 
ure, the  denominations  of  the  several  coins 
issued,  but  there  its  power  stops.  It  cannot 
make  these  altered  coins  the  equivalent  of  the 
coins  in  their  previous  condition;  and,  if  the 
new  coins  should  retain  the  same  names  as  the 
original,  they  would  only  be  current  at  their 
true  value.  Any  declaration  that  they  should 
have  any  other. value  would  be  inoperative  in 
fact,  and  a  monstrous  disregard  by  Congress  of 
its  constitutional  duty.  The  power  to  coin 
money,  as  already  declared  by  this  court  ( U. 
S,  V.  Marigold,  9  How.,  567),  is  a  great  trust 
devolved  upon  Congress,  carrying  with  it  the 
duty  of  creating  and  maintaining  a  uniform 
standard  of  value  throughout  the  Union,  and  it 
would  be.  a  manifest  abuse  of  this  trust  to  give 
to  the  coins  issued  by  its  authority  any  other 
than  their  real  value.  By  debasing  the  coins, 
when  once  the  standard  is  fixed,  is  meant  giv- 
ing to  the  coins,  by  their  form  and  impress,  a 
certificate  of  their  having  a  relation  to  that 
standard  different  from  that  which,  in  truth, 
they  possess;  in  other  words. giving  to  the  coins 
a  false  certificate  of  their  value.  Arbitrary  and 
profligate  governments  have  often  resorted  to 
this  miseraole  scheme  of  robbery,  which  Mill 
designates  (2  Mill's  Polit.  Econ.,  page  80), 
as  a  shallow  and  impudent  artifice,  the  * 'least 
covert  of  all  modes  of  knavery,  which  oonsiBts 
in  calling  a  shilling  a  pound,  that  a  debt  of  one 
hundred  pounds  may  be  canceled  by  the  pay- 
ment of  one  hundreid  shillings.'' 

In  this  country  no  such  debasement  has  ever 
been  attempted,  and  I  feel  confident  that  none 
will  ever  be  tolerated.  The  changes  in  the 
quantity  of  alloy  in  the  different  coins  has  been 
made  from  time  to  time,  not  with  any  idea  of 
debasing  them,  but  for  the  purpose  of  preserv- 
ing the  proper  relative  value  between  ^Id  and 
silver.  The  first  coinage  Act,  passed  m  1792, 
provided  that  the  coins  should  consist  of  gold, 
silver  and  copper — ^the  coins  of  cents  and  half  • 
cents  consisting  of  copper,  and  the  other  coins 
consisting  of  gold  and  silver — and  that  the  rela- 
tive value  of  gold  and  silver  should  be  as  fif- 
teen to  one,  that  is,  that  an  ounce  of  gold 
should  be  taken  as  the  equal  in  value  of  fifteen 
ounces  of  silver. 

In  progress  of  time,  owing  to  the  increased 
production  of  silver,  particularly  from  the 
mines  of  Mexico  and  South  America,  this  rela- 
tive value  was  changed.  Silver  declined  in 
relative  value  to  gold  until  it  bore  the  relation 
of  one  to  sixteen  instead  of  one  to  fifteen.  The 
result  was  that  the  gold  was  bought  up  as  soon 
as  coined,  being  worth  instrinsically  sixteen 
times  the  value  of  silver,  and  yet  passing  by 
law  only  at  fifteen  times  such  value,  and  was 
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sent  out  of  the  country  to  be  recoined.  The 
attention  of  Congress  was  called  to  this  change 
in  the  relative  value  of  the  two  metals  and  the 
consequent  disappearance  of  gold  coin.  This 
led.  in  1834  (4  Stat,  at  L„  699)  to  an  Act  ad- 
justing the  rate  of  gold  coin  to  it«  true  relation 
to  silver  coin. 

The  discovery  of  gold  in  California,  some 
years  afterwards,  and  the  ^reat  production  of 
that  metal,  again  changed  m  another  direction 
the  relative  value  of  the  two  metals.  Gk)ld  de- 
clined, or,  in  other  words,  silver  was  at  a  pre- 
mium, and  as  gold  coin  before  1884  was  bought 
up.  so  now  silver  coin  was  brought  up,  and  a 
scarcity  of  small  coin  for  change  was  felt  in  the 
community.  CongreFs  again  interfered,  and  in 
1853  reduced  the  amount  of  silver  in  coins  rep- 
resenting fractional  parts  of  a  dollar,  but  even 
then  these  coins  were  restricted  from  being  a 
legal  tender  for  sums  exceeding  five  dollars, 
although  the  small  silver  coins  of  previous  issue 
continued  to  be  a  legal  tender  for  any  amount. 
Silver  pieces  of  the  denomination  of  three  cents 
had  been  previously  authorized  in  1851,  but 
were  only  made  a  tender  for  sums  of  thirty 
cents  and  under.  These  coins  did  not  express 
their  actual  value,  and  their  issue  was  soon 
stopped,  and  in  1853  their  value  was  increased 
to  the  standard  of  coins  of  other  fractional  parts 
of  a  dollar. 

The  whole  of  this  subject  has  been  fully  and 
satififactorily  explained  in  the  very  able  and 
learned  argument  of  the  counsel  who  contended 
for  the  maintenance  of  the  original  decision  of 
this  court  in  Hepburn  v.  Oristoold.  He  showed 
by  the  debates  that  Congress  has  been  moved, 
in  all  its  actions  under  the  coinage  power,  only 
by  an  anxious  desire  to  ascertain  the  true  rela- 
tive value  of  the  two  precious  metals,  and  to 
fix  the  coinage  in  accordance  with  it;  and  that 
in  no  case  has  any  deviation  from  intrinsic 
value  been  permitted  except  in  coins  for  frac- 
tional parts  of  a  dollar,  and  even  that  has  been 
only  of  so  slight  a  character  as  to  prevent  them 
from  being  converted  into  bullion,  the  actual 
depreciation  being  made  up  by  their  portability 
and  convenience. 

It  follows,  from  this  statement  of  the  action 
of  Congress  in  altering  at  difiTerent  times  the 
alloy  oi  certain  coins,  that  the  assumption  of 
power  to  stamp  metal  with  an  arbitrary  value 
and  give  it  currency,  does  not  rest  upon  anv 
solid  foundation,  and  that  the  argument  built 
thereon  goes  with  it  to  the  ground. 

I  have  thus  far  spoken  of  the  legal  tender 
provision  with  particular  reference  to  its  appli- 
cation to  debts  contracted  previous  to  its  pas- 
sage. It  only  remains  to  say  a  few  words  as  to 
iis  validity  when  applied  to  subsequent  trans- 
actions. 

So  far  as  subsequent  contracts  are  made  pay- 
able in  notes  of  the  United  States,  there  can  of 
course  be  no  objection  to  their  specific  enforce- 
ment by  compelling  a  delivery  of  an  equal 
amount  of  the  notes,  or  by  a  judgment  in  dam- 
ages for  their  value  as  estimated  in  gold  or 
BUver  dollars,  nor  would  there  be  any  objection 
to  such  enforcement  if  the  legal  tender  provis- 
ion had  never  existed.  From  the  general  use 
of  the  notes  throughout  the  country  and  the 
disappearance  of  gold  and  silver  coin  from  cir- 
culation, it  may  perhaps  be  inferred,  in  most 
caM»,  tuat  notes  of  the  United  States  are  in- 
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tended  by  the  parties  where  gold  or  silver  dol- 
lars are  not  expressly  designated,  except  in  con- 
tracts made  in  the'Pacinc  States,  where  the 
constitutional  currency  has  always  continued 
in  use.  As  to  subsequent  contracts,  the  legal 
tender  provision  is  not  as  unjust  in  its  operation 
as  when  applied  to  past  contracts,  and  does  not 
impair  to  the  same  extent  private  rights.  But 
so  far  as  it  makes  the  receipt  of  the  notes,  in 
absence  of  any  agreement  of  the  parties,  com- 
pulsory in  payment  of  such  contracts,  it  is,  in 
my  judgment,  equally  unconstitutional.  This 
seems  to  me  to  follow  necessarily  from  the  duty 
already  mentioned  cast  upon  Congress  by  the 
coinage  power — to  create  and  maintain  a  uni- 
form metallic  standard  of  value  throughout  the 
Union.  Without  a  standard  of  value  of  some 
kind,  commerce  would  be  difficult,  if  not  im- 
possible, and  just  in  proportion  to  the  uniform- 
ity and  stability  of  the  standard  is  the  security 
and  consequent  extent  of  commercial  transac- 
tions. How  is  it  possible  for  Congress  to  dis- 
charge its  duty  by  making  the  acceptance  of 
paper  promises  compulsory  in  all  future  deal- 
ings— promises  which  necessarily  depend  for 
their  value  upon  the  confidence  entertained  by 
the  public  in  their  ultimate  payment,  and  the 
consequent  ability  of  the  holder  to  convert  them 
into  gold  or  silver — promises  which  can  never 
be  uniform  throughout  the  Union,  but  must 
have  different  values  in  different  portions  of  the 
country;  one  value  in  New  York,  another  at 
New  Orleans,  and  still  a  different  one  at  San 
Francisco? 

Speaking  of  paper  money  issued  by  the  States 
— ^and  the  same  language  is  equally  true'of  pa- 
per money  issued  by  the  United  States — Chief 
Justice  Marshall  says,  in  Craig  v.  Missouri,  4 
Pet.,  482:  *'  Such  a  medium  has  been  always 
liable  to  considerable  fluctuation.  Its  value  is 
continually  changing;  and  these  changes,  often 
great  and  sudden,  expose  individuals  to  im- 
mense loss,  are  the  sources  of  ruinous  specula- 
tions, and  destroy  all  confidence  between  man 
and  man.  To  cut  up  this  mischief  by  the  roots, 
a  mischief  which  was  felt  through  the  United 
States,  and  which  deeply  affected  the  interest 
and  prosperity  of  all,  the  people  declared  in 
their  Constitution  that  no  State  should  emit 
bills  of  credit." 

Mr.  Justice  Washington,  after  referring,  in 
Ogden  v.  Saunders,  12  Wheat.,  265,  to  the  pro- 
vision of  the  Constitution  declaring  that  no 
State  shall  coin  money,  emit  bills  of  credit, 
make  anything  but  gold  and  silver  coin  a  tender 
in  payment  of  debts,  says :  "These  prohibitions, 
associated  with  the  powers  granted  to  Congress 
*  to  coin  money  and  to  regulate  the  value  there- 
of and  of  foreign  coin,'  most  obviously  consti- 
tute members  o?  the  same  family,  being  upon 
the  same  subject  and  governed  by  the  same 
policy.  This  policy  was  to  provide  a  fixed  and 
uniform  standara  of  value  throughout  the 
United  States,  by  which  the  commercial  and 
other  dealings  between  the  citizens  thereof,  or 
between  them  and  foreigners,  as  well  as  the 
moneyed  transactions  of  the  government,  should 
be  regulated.  For  it  might  well  be  asked,  why 
vest  in  Congress  the  power  to  establish  a  uni- 
form standard  of  value  by  the  means  pointed 
out,  if  the  States  might  use  the  same  means, 
and  thus  defeat  the  uniformity  of  the  standard, 
and  consequently  the  standaid  itself?  And  why 

D6S 


6&-80 


SUPBEICB  COUKT  OF  THB  UkITSD  STATES. 


Dec.  Tkrx, 


establish  a  standard  at  all  for  the  GovenimeDt 
of  the  various  contracts  which  might  be  entered 
into,  if  those  contracts  might  afterwards  be  dis- 
charged by  a  different  standard,  or  by  that 
whi(3i  is  not  money,  under  'the  authority  of 
state  tender  laws?  It  is  obvious,  therefore,  that 
these  prohibitions  in  the  10th  section  are  entire- 
ly homogeneous,  and  are  essential  to  the  estab- 
lishment of  a  uniform  standard  of  value  in  the 
formation  and  discharge  of  contracts." 

It  is  plain  that  this  policy  cannot  be  carried 
out,  and  this  fixed  and  uniform  metallic  stand- 
ard of  value  throughout  the  United  States  be 
maintained,  so  long  as  any  other  standard  is 
adopted,  which  of  itself  has  no  intrinsic  value 
and  is  forever  fluctuating  and  uncertain. 

For  the  reasons  which  I  have  endeavored  to 
unfold,  I  am  compelled  to  dissent  from  the 
judgment  of  the  majority  of  the  court.  I  know 
that  the  measure,  the  validity  of  which  I  have 
called  in  question,  was  passea  in  the  midst  of  a 
gigantic  rebellion,  when  even  the  bravest  hearts 
sometimes  doubted  the  safety  of  the  Republic, 
and  that  the  patriotic  men  who  adopted  it  did 
so  under  the  conviction  that  it  would  increase 
the  ability  of  the  government  to  obtain  funds 
and  supplies,  and  thus  advance  the  national 
cause.  Were  I  to  be  governed  by  my  apprecia- 
tion of  the  character  of  those  men,  instead  of 
my  views  of  the  requirements  of  the  Constitu- 
tion, I  should  readily  assent  to  the  view  of  the 
majority  of  the  court.  But,  sitting  as  a  judicial 
officer  and  bound  to  compare  every  law  enacted 
by  Congress  and  the  greater  law  enacted  by  the 
people,  and  being  unable  to  reconcile  the  meas 
ure  in  question  with  that  fundamental  law.  I 
cannot  hesitate  to  pronounce  it  as  being,  in  my 
judgment,  unconstitutional  and  void. 

In  the  discussions  which  have  attended  this 
subjcK^t  of  legal  tender,  there  has  been  at  times 
what  seemea  to  me  to  be  a  covert  intimation, 
that  opposition  to  the  measure  in  question  was 
the  expression  of  a  spirit  not  altogether  favor- 
able to  the  cause,  in  the  interest  of  which  that 
measure  was  adopted.  AH  such  intimations  I 
repel  with  all  the  energy  I  can  express.  I  do 
not  yield  to  any  one  in  honoring  and  reverenc- 
ing the  noble  and  patriotic  men  who  were  in 
the  councils  of  the  nation  during  the  terrible 
struggle  with  the  rebellion.  To  them  belong 
the  greatest  of  all  glories  in  our  history — that 
of  having  saved  the  Union,  and  that  of  having 
emancipated  a  race.  For  these  results  they  will 
be  remembered  and  honored  so  long  as  the  £n- 

flish  language  is  spoken  or  read  among  men. 
lut  I  do  not  admit  that  a  blind  approval  of 
every  measure  which  they  may  have  thought  es- 
sential to  put  down  the  rebellion  is  any  evidence 
of  loyalty  to  the  country.  The  only  loyalty 
which  I  can  admit  consists  in  obedience  to  the 
Constitution  and  laws  made  in  pursuance  of  it. 
It  is  only  by  obedience  that  affection  and  rever 
ence  can  be  shown  to  a  superior  having  a  right 
to  command.  So  thought  our  great  Master 
when  he  said  to  his  disciples:  "  If  ye  love  me, 
keep  my  commandments." 


080 ;  8  Am.  RoPmSS  (21  Ohio  St.,  470);  U  Am.  Rep.,  »7 
(56  N.T.,  423) ;  20  Am.  Kep..  274(40  Ala.,  210) :  20  Am. 
Rep.,  41  (06  111.,  435) ;  32  Am.  Rep.,  778  (47  Wis.,  580). 
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THE  BALTIMORE  AND  OHIO  RAILROAD 
COMPANY,  Plff,  in  Err., 

V, 

ELLEN  Z.  HARRIS.  Admr'x  of  John   O. 

Harris.  Deceased. 

(8eeS.G..  12  WaU.,66-«6J 

Corporation,  when  iuabU  in  a  foreign  State — de- 
murrer— waiter  of  pleas  in  abatement — tnir- 
den  of  proof  of  knowledge  by  paeeenger  of  mem- 
orandum on  hie  ticket. 

A  corporation.  If  It  does  business  in  a  foreign  ter- 
ritory, consents  to  be  sued  there. 

One  State  may  make  a  corporation  of  another 
State,  as  there  onranized  and  conducted,  a  corpora- 
tion of  its  own. 

The  A  cts  of  Congress  made  the  Baltimore  and  Ohio 
Railroad  suable  in  the  District  of  Columbia. 

The  principle  that  a  demurrer  reaches  back  to  the 
first  error  in  the  pleadings,  has  no  application  where 
the  defect  is  one  of  form  and  not  of  substaooe. 

By  pleading  orer  in  bar,  a  party  waives  all  pleas 
in  abatement. 

The  burden  of  proof  of  knowledge  by  a  passeDger, 
of  a  memorandum  on  his  ticket  limiting  the  liabil- 
ity of  a  railroad  company,  and  of  his  assent  to  ft, 
rests  upon  the  company. 

[No.  5.] 
Argued  Apr.  20,  1871.      Decided  May.  i,  1871. 

IN  ERROR  to  the  Supreme  Court  of  the  Dis- 
trict of  Columbia. 
Suit  ^as  brought  in  this  case  in  the  court  be- 
low, by  the  defendant  in  error,  to  recover  for 
damages  received  in  a  railroad  accident.  Judir- 
ment  having  been  Riven  in  that  court  for  the 
plaintiff,  the  defendant  sued  out  this  writ  of 
error. 

The  case  is  fully  stated  in  the  opinion  of  the 
court. 

Mewre.  Joseph  H.  Bradley  and  James 
A.  Buchanan,  for  plaintiff  in  error: 

On  the  statement  of  the  legislation  of  Virgin- 
ia the  question  arises:  what  was  the  intention 
of  the  Legislature?  Was  it  to  create  a  corpo- 
ration, or  to  enable  a  corporation  of  another 
State  legally  to  execute  its  powers  within  the 
State  of  Virginia? 

I.  First.  All  Acts,  in  pari  materia,  although 
not  declared  to  be  amendatory  of  preceding 
Acts,  arc  to  be  construed  as  one  Act;  and  sec- 
ond, the  intention  of  the  Legislature  is  to  be 
gathered  from  a  consideration  of  all  the  legisla* 
tion  on  the  same  subject;  and  when  thus  discov- 
ered it  is  to  prevail  m  the  inlerpretation  of  the 
statutes. 

We  assume  these  propositions  as  postulates. 

II.  No  form  of  words  is  necessary  in  the  cre- 
ation of  a  corporation.    The  words  **  incorpo 
rate,"  **  found,"  "erect,"  are  not  necessary,  but 
words  equivalent  may  be  used. 

6  Vin.  Abr.,  263,  tit.  Corp..  F;  Com.  Dig., 
tit.  Franchises,  F,  6;  2  Kent.  Com..  276;  Om- 
sematore  of  the  Bieer  Tone  v.  Aeh,  10  Barn.  & 
C. ,  849. 

III.  Two  corporations  comprised  of  the  same 
corporators,  having  charters  gran  ted  totidem  ter- 

NoTB.— PZeadiJid  to  the  merits  waives  plea  in  aliate^ 
ment.  See  note  to  Sheppard  v.  Graves,  55  U.  S.  lU 
How.),  506. 
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hu,  except  as  to  the  names  of  the  States,  incor- 
porated by  different  States  for  the  same  pur- 
poses, may  exist  at  the  same  time,  and  co-oper 
ate  with  each  other;  and  yet  they  must  be  sep 
arate  and  distinct  corporations. 

Farnum  ▼.  Gan.  Co.,  1  Sumn.,  46,  60-64; 
n.  R.  Co.  V.  Wheels,  1  BlacJi.  286  (66  U.  8., 
XVil..  130).  and  cases  cited.  207,  298;  E.  R. 
Co.  V.  Md.,  10  How.,  89a;  Md.  v.  N.  C.  R.  W. 
O.  18Md..  193. 

IV.  The  decision  of  the  highest  court  of  a 
State,  construing  a  law  of  that  State,  and  not  in 
conflict  with  the  Constitution  and  laws  of  the 
United  States,  will  be  followed  by  this  court  in 
construing  the  same  law. 

This  has  been  so  fully  settled  by  a  series  of 
deciijkions  of  this  court,  that  it  is  no  longer  an 
open  question. 

Prom  McKeen  v.  Delancy,  5  Cranch,  22;  Mc- 
Cnichen  v.  Marshall,  8  Pet.,  220,  to  this  day 
there  has  been  no  change  in  this  rule. 

True,  it  is  said  in  Carroll  v.  Carroll,  16  How., 
275.  that,  unless  it  was  neccsstiry  for  the  State 
court  to  construe  the  statute  in  order  to  a  decis- 
ion of  the  case,  this  court  will  construe  It  for 
itself.  But  that  is  no  modification  of  the  prin 
ciple. 

V.  In  the  case  at  bar,  we  have  these  statutes 
construed  by  the  Court  of  Appeals  of  Viri^inia, 
in  the  case  of  R.  R.  Co.  v.  Qallahtu,  12  Oralt. , 
655;  and  by  the  Court  of  Appeals  of  West 
Va.  in  OoJioruY.  Ohio  Co.,  1  W.Va.,  808,  and 
R.  R.  Co.  V.  MarshaU  Co.,  3  W.  Va.,  819. 

In  the  first  of  these  cases,  OaHahue*H,  the 
Railroad  Company  set  up  that  it  was  a  foreign 
corporation,  and  Uic  State  not  having  providifd 
for  process  against  a  foreign  com])any,  it  could 
not  be  sued  in  Virginia.  Judge  Allen,  deliver- 
ing the  opinion  of  the  court,  takes  up  the 
proposition  and  decides  the  case  on  the  ground 
that  it  is  a  Corporation  of  the  State  of  Virginia. 
The  other  two  cases  follow  this. 

VI.  But,  if  the  question  is  still  an  open  one, 
the  only  intelligible  construction  to  be  given  to 
the  legislation  of  Virginia  is,  that  it  creates  this 
corporation  anew,  to  operate  within  the  borders 
of  that  State. 

(a)  The  object  to  be  accomplished  by  the 
Company  was  a  great  public  object,  requiring 
a  vast  amount  of  capital,  stretchmg  along  hun- 
dreds of  miles  of  the  Territory  of  Virginia;  com- 
ing in  contact  with  the  lives  and  fortunes  of 
multitudes  of  its  citizens;  employing  hundreds 
of  agents;  and,  in  many  respects,  in  direct  con- 
flict with  the  legislation  and  settled  policy  of 
the  State. 

(6)  It  also  gave  to  it  the  highest  prerogative 
l>ower  of  the  sovereignty  of  that  portion  of  the 
eminent  domain,  which  enabled  it  to  take  pri- 
vate property  fpr  public  use,  and  yet  for  the 
private  benefit  of  a  foreign  corporation. 

{c)  All  these  attributes. duties  and  powers  were 
in  the  hands  of  a  foreign  corporation,  over 
iwhich  the  State  could  exercise  only  a  very  limit- 
ed control,  and,  to  enable  it  to  act  as  a  foreign 
corporation,  would  have  given  it  advantages 
for  transcending  those  it  gave  or  could  reason- 
ably give  to  its  own  citizens,  so  far  as  it  left 
the  power  of  supervision  and  revocation  of  the 
chartered  franchises  solely  in  the  hands  of  a 
foreign  government. 

{d)  It  was  against  the  interests  as  well  as  the 
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policy  of  the  State,  to  pass  merely  an  enabling 
Act. 

VII.  The  just  construction  of  the  words  of 
the  Act,  as  well  as  the  spirit  and  intent  with 
which  it  was  passed,  show  that  it  was  intended 
to  create  a  corporation. 

{a)  The  very  language  of  the*  Act  re-enacts 
the  Maryland  law,  putting  the  State  of  Virginia 
in  the  place  of  that  State. 

iP)  It  grants  power  to  take  and  hold  stock  to 
them,  their  successors  and  assigns;  to  be  incor- 
porated by  the  name  of  the  Baliimore  and  Ohio 
Railroad  Company;  by  that  name  to  take  and 
hold  property,  with  perpetual  succession:  to 
sue  and  be  sued.  Each  State  reserves  to  itself 
and  its  citizens  the  same  rights.  The  place  of 
business,  the  meetings  of  the  Board  of  Direct- 
ors and  of  the  Company,  are  to  be  held  in  the 
City  of  Baltimore,  at  a  Sxed  time;  to  use  a  cor- 
porate seal;  to  have  and  enjoy  and  exorcise  all 
powers,  rights  and  privileges  which  other  cor- 
porate bodies  may  lawfully  do,  for  the  purposes 
mentioned  in  the  several  Acts.  In  fine,  as  we 
have  said,  it  re  enacts  the  law  of  Maryland  and 
makes  it  the  law  of  Virginia. 

(c)  Other  xYcts  provide  for  subscriptions  by 
the  State,  and  modify  the  original  Act  by  mak- 
ing it  subject  to  the  gr^neral  law  regulating  rail- 
road companies,  and  subjecting  it  to  taxation 
under  certain  circumstances. 

Finally,  in  the  Act  of  1850,  it  speaks  of  it  in 
terms  as  a  Corporation,  and  guards  against  the 
forfeiture  of  its  charier. 

We  conclude  that,  by  the  law  of  the  State  of 
Virginia,  the  Baltimore  and  Ohio  Railroad  Com- 
pany is  a  Corporation  of  that  State,  duly  created. 
Second.  As  to  the  effect  of  the  several  Acts 
of  Congress  touching  the  Baltimore  and  Ohio 
Railroad  Company. 

The  Act  of  Congress  of  Mar.  2,  1831,  4  Stat, 
at  L.,  476,  is  the  first  Act  on  this  subject.  It 
was  followed  by  the  Act  of  Feb.  26,  1834,  4 
Stat,  at  L.,  672,  and  the  Act  of  Mar.  3,  1835,  4 
Stat,  at  L.,  757. 

By  the  first  of  these  Acts,  section  1,  the  Com- 
pany was  authorized  to  extend  its  lateral  rond 
into  and  within  the  District  of  Columbia,  and 
to  exercise  the  same  powers,  rights  and  privi-  ^ 
leges,  and  be  subject  to  the  same  restrictions 
"as  they  may  exercise,  or  are  subject  to,  under 
and  by  virtue  of  their  said  charter  or  Act  of  In- 
corporation." 

Here  there  is  no  grant  of  corporate  franchises, 
but  it  is  limited  in  terms  to  authorizing  an  ex- 
isting corporation  of  a  State  to  do  certain  things 
withm  this  District.  It  provides,  however,  for 
a  mode  of  acquiring  the  right  of  way  different 
from  that  prescribed  in  its  charter. 

But  the  6th  and  7th  sections  of  this  Act  would 
seem  to  leave  no  room  to  doubt  as  to  the  iutenl  of 
Congress.  The  6th  provides  that  Congress  may 
grant  the  "same  or  similar  privileges  to  those 
hereby  granted  to  any  other  Company  or  com- 
panies, incorporated  or  to  be  incorporated  by 
the  States  of  Maryland  or  Virginia,  or  by  Con- 
gress,'' etc.  There  was  then  no  other  company 
mcorporated  by  either  of  these  States  or  by  Con 
gress,  for  like  purposes,  and  it  reserved  the 
right  of  Congress  to  incorporate  one.  There  is 
no  intimation  that  this  Act  was  intended  as  an 
Act  of  Incorporation,  nor  anything  more  than 
an  authority  to  an  existing  corporation  to  come 
into  the  District. 
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But,  if  there  was  room  for  doubt  left  here, 
the  7th  section  seems,  ex  abundanii  eautela,  to 
have  been  interposed  to  explain  the  former. 
Bv  that  it  is  provided  that,  if  the  State  of 
Maryland  shall  determine  to  construct  a  rail- 
way between  the  City  of  Baltimore  and  the 
District  of  Columbia,  or  shall  incorporate  a 
company  for  the  same  purpose,  then  similar 
rights,  immunities,  privileges  and  powers  con- 
ferred bv  this  Act  on  the  Baltimore  and  Ohio 
Railroad  be.  and  the  same  are  hereby  confer- 
red on  the  State  of  Maryland  or  any  company, 
etc. 

It  can  scarcely  be  pretended,  if  the  same 
rights,  privileges,  etc.,  were  conferred  on  the 
State  of  Maryland,  that  she  would  thereby  be- 
come a  Corporation  in  this  District.  We,  there- 
fore, say  this  was  an  enabling  Act.  In  sup- 
port of  this  view  we  refer  to,  and  rely  on, 
ilacfatane  Mfg.  Co,  v.  Blaeksione,  18  Gray, 
488. 

Messrs,  T.  J.  D.  Fuller  and  W,  D.  Dav- 
idge,  for  defendant  in  error: 

The  first  point  arising  upon  the  record,  is  the 
suability  of  the  appellants  within  this  district, 
and  is  presented  by  the  pleadings.  Had  the 
appellant  a  habitat  in  this  district.or  was  it  found 
here  at  the  time  of  the  service  of  the  writ? 

The  question  involved  is  not  one  of  citizen- 
ship; it  IS  one  of  habitation  only. 

An  artificial  person  may  have  a  habitation, 
like  a  natural  one.    Cow  p.,  79 

A  corporation  may  be  embraced  in  the  word 
"person."    5  Cranch,  84. 

The  general  proposition,  that "  A  legal  en- 
tity or  person,  which  exists  by  force  of  law 
merely,  can  have  no  existence  beyond  the  lim- 
its of  the  State  or  sovreignty  which  brings  it 
into  life,  and  endues  it  with  its  faculties  and 
powers"  Lb  undoubtedly  correct.  And  yet,  a 
corporation  may  sue  in  a  foreign  jurisdiction 
by  the  comity  of  that  jurisdiction. 

Bk.  V.  Barle,  18  Pet.,  519. 

If  sued  or  made  a  party  defendant  in  a  for- 
ei^  jurisdiction,  and  it  appear  and  defend  the 
suit,  judgment  binds  and  the  proceedings  are 
valid.    8  Mas.,  15. 

There  is,  therefore,  no  legal  disability  of  the 
existence  or  presence  of  a  corporation  outside 
of  the  jurisdiction  that  creates  it. 

Its  suability,  either  as  plaintiff  or  defendant, 
in  a  foreign  jurisdiction,  dependii  on  its  own 
will,  and  tne  will  of  the  foreign  jurisdiction. 

iTis.  Go.  V.  French,  18  How.,  406  (59  U.  S., 
XV.,  452). 

The  charter  of  the  defendant,  plaintiff  in 
error,  as  conferred  by  Maryland,  contemplates 
the  exercise  of  corporate  powers  outside  of  the 
State,  and  such  as  were  not  within  the  power 
of  the  State  alone  to  confer.  It  contemplates 
the  extension  and  construction  of  the  road  into 
two  other  sovereignties  for  its  termini. 

And,  immediately  after  its  creation  by  the 
State  of  Maryland,  it  applies  to  Congress  and 
the  State  of  Virginia  for  the  privilege  of  ex- 
tending its  road  into  their  jurisdictions,  and 
obtains  it,  with  the  corporate  right  to  exercise 
the  same  powers  as  are  conferred  by  the  parent 
Act.  The  enabling  Acts  are  in  the  same  lan- 
guage, and  contain  the  same  recitals  in  their 
preambles,  to  wit :  the  charter  of  Maryland. 

Virginia,  in  her  highest  court  of  appeals  (12 
Gratt.,  655),  has  settled  every  question  pre- 
side 


sented  in  the  record  favorable  to  the  defendant 
in  error. 

The  appellant  has  a  legal  habitat  in  this  dis- 
trict, by  virtue  of  the  Acts  of  Congress.  4  Stat, 
at  S.,  476,  672,  757. 

Mark  this  language  in  the  first  Act: 

"And  the  said  Baltimore  and  Ohio  Railroad 
Company  are  hereby  authorized  to  exercise  tJ^e 
same  powers,  rights  and  privileges,  and  shall 
be  subject  to  the  same  restrictions,  in  the  ex- 
tension and  construction  of  said  road  into  and 
within  the  said  district,  as  they  may  exercise  or 
are  subject  to,  under  and  by  virtue  of  their 
said  charter  or  Act  of  Incorporation,  within 
the  State  of  Maryland." 

"And  unless  the  said  road  shall,  within  one 
year,  do  certain  things  herein  mentioned,  then 
the  rights  conferred  shall  cease,"  etc..  etc. 

What  the  Act  of  Incorporation  of  Maryland 
could  not  do,  the  Act  of  Congress  did  do. 

It  accomplished  one  of  two  things:  it  either 
Incorporated  the  Baltimore  and  Ohio  Kailroad 
Company  de  now  in  this  district,  or  it  recog- 
nized and  established  the  Maryland  Company 
in  this  district  as  its  habitat. 

But  it  may  be  said  that  the  Corporation  is 
here  for  all  the  beneficial  purposes  it  may 
claim,  but  not  eum  onere. 

It  may  sue  here  by  comity.  It  may  sue  here 
as  its  habitat.  It  may  make  contracts,  create 
agencies,  condemn  land,  exercise  all  the  pow- 
ers, franchises  and  privileges,  that  it  may  with- 
in the  Slate  of  Maryland,  but  still  it  cannot  be 
sued  here! 

The  Corporation,  within  this  district,  is  in 
the  exercise  of  a  franchise  by  the  assent  of  the 
sovereign  power;  a  franchise  which  would  ex- 
ist if  the  charter  of  the  Company  should  be 
repealed  by  Maryland ;  a  franchise,  of  which 
the  sovereign  power  of  this  district  cannot  de- 
prive it,  unless  by  quo  tcarranto  or  scire  facias. 

In  either  event,  it  is  sufficient  for  our  pur- 
pose. It  makes  the  Companv  a  habitat  in  this 
district,  in  the  one  or  the  otner  capacity;  and 
being  here,  in  either  of  said  characters,  the 
Company  is  estopped  from  denying  its  actual 
presence  as  an  ideal  person. 

2.  The  corporate  powers,  conferred  by  the 
Act  of  Congress  by  implication,  necessarily 
confer  the  correlative  rights  of  suing  and  being 
sued. 

If  it  be  created  an  artificial  person,  with  the 
right  of  holding  property,  its  suability  or  the 
right  of  defending  and  protecting  its  property 
by  suit  is  but  an  incident  to  its  existence, 
whether  artificial  or  natural. 

Ang.  &  Ames,  Corp.,  7th  ed.,  sec.  110; 
Blaekstane  Mfg.Co.y.  Blackstone,  18  Gray,  488. 

The  Company  could  hold  its.corporate  meet- 
ings in  this  city. 

6  Conn.,  458;  86  U.  S.,  458;  Md.Y.  R  RCo,, 
18Md.,  198. 

The  Corporation  makes  no  division  nor  dis- 
tinction between  the  portions  of  the  road  lying 
in  Maryland  and  West  Virginia;  issues  but  one 
ticket  for  that  part  of  the  road. 

There  is  but  one  Company,  one  organization* 
There  is  no  pretense  for  saying  there  is  one 
Company  from  Washington  City  to  the  Relay 
House  or  Junction,  as  it  is  called,  and  another 
from  Baltimore  to  the  Vir^nia  line,  and  a  thirtl 
from  that  to  the  Ohio  Kiver.  The  plaintiffs 
are,  to  all  intents  and  purposes,  one  Company, 
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-one  Corporation,  with  its  principal  office  and 
•offices. located  in  Baltimore. 

The  case  of  Bay  ▼.  Union  Rubber  Co.,  8 
Blatchf.,  488,  does  not  militate  against  our  po- 
aition,  as  Uiat  was  a  case  against  a  foreign  cor- 
poration where  there  was  no  statute  law  of  the 
forum  giving  it  a  legal  fiUUu»;  no  legislative  Act 
>of  the  sovereign  giving  sanction  to  its  presence. 

Mr,  JiuHee  Swkyne  delivered  the  opinion 
-of  the  court: 

This  is  a  writ  of  error  to  the  Supreme  Court 
of  the  District  of  Columbia. 

Harris  sued  the  Baltimore  and  Ohio  Railroad 
Company  for  injuries  which  he  received  by  a 
collision.  The  declaration  sets  out  that  the 
Company  is  a  Corporation  established  by  law 
by  the  name  of  the  Baltimore  and  Ohio  Rail- 
road Company,  having  a  legal  and  recognized 
existence  within  the  limits  of  the  District  of 
Columbia  and  exercising  there  their  corporate 
rights  and  privileges  in  the  making  of  contracts 
and  receiving  freight  and  passengers  for  trans- 
portation upon  their  roaas  from  the  City  of 
Washington  to  the  Ohio  River;  that  at  the  City 
of  Washington,  on  the  2dd  of  October,  1864, 
the  plaintOf ,  wishing  to  be  transported  by  the 
Company  over  their  roads  to  the  Ohio  River 
and  towards  the  City  of  Columbus  in  the  State 
of  Ohio,  for  the  sum  of  $16  paid  to  the  Company, 
purchased  of  them  a  ticket  for  a  seat  and  pas- 
sage in  Uieir  cars,  to  bo  transported  along  their 
ro«ds  from  the  City  of  Washington  to  the  Ohio 
River  and  towards  the  City  of  Columbus;  that 
in  pursuance  of  this  contract  he  took  his  seat 
in  one  of  the  cars  of  the  Company;  that  the 
Company,  in  consideration  of  the  money  so 
paid,  undertook  and  promised  to  transport  him 
safely  to  the  Ohio  River;  that  the  Company 
managed  their  trains  so  negligently  and  care- 
lessly that  two  trains,  running  in  opposite  di- 
rections, came  in  collision  near  Mannington,  in 
tbe  State  of  Yii^nia,  whereby  the  plaintiff  re- 
ceived the  injuries  complainea  of. 

The  Company  pleaded  two  pleas  in  abate- 
ment. 

(1)  That  the  Company  was  not  an  inhabitant 
of  the  District  of  Columbia  when  the  writ  was 
served.  (2)  That  the  Company  was  not  found 
in  the  District  of  Columbia  when  the  writ  was 
served. 

To  the  first  plea  Harris  replied  that  the  Com- 
pany was  an  inhabitant  of  the  District  of  Co- 
lumbia by  virtue  of  certain  Acts  of  Congress, 
the  dates  and  titles  of  which  are  set  forth,  and 
that  they  had  accepted  the  provisions  of  those 
Acts  and  constructed  their  roads  under  them, 
availing  themselves  of  the  privileges  thus  con- 
ferred and  doing  business  under  them  in  the 
District  of  Columbia.  To  the  second  plea  he 
replied  that  the  Company  was  found  within  tlfe 
District  of  Columbia  when  the  writ  was  served, 
and  was  within  the  jurisdiction  of  the  court  by 
virtue  of  the  Acts  of  Congress  mentioned  in  the 
first  replication. 

The  Company  demurred  to  these  replications. 
The  demurrers  were  overruled.  The  Company 
thereupon  filed  the  general  issue  of  not  guilty. 
The  cause  was  tried  by  a  jury  and  a  verdict 
found  for  the  plaintiff,  upon  which  judgment 
was  entered. 

Upon  the  trial  the  counsel  for  the  Company 
prayed  the  court  to  instruct  the  jury  that  upon 
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the  evidence  before  them  the  plaintiff  was  not 
entitled  to  recover.  The  court  refused  to  give 
this  instruction,  and  the  Company  excepted. 
Other  exceptions  appear  by  the  record  to  have 
been  taken,  but  they  were  not  embodied  in  a 
bill  of  exceptions  and  we  cannot,  therefore, con- 
sider them.  The  errors  insisted  upon  here,  at 
the  first  argument  of  the  case,  were: 

The  overruling  of  the  demurrers  to  the  repli- 
cations to  the  pleas  in  abatement. 

The  refusal  of  the  court  to  give  the  instruc- 
tion above  set  forth. 

And  that  the  declaration  is  fatally  defective, 
wherefore  the  judgment  should  have  been  ar- 
rested and  must  now  be  reversed. 

When  the  case  was  first  considered  by  this 
court  in  conference,  it  was  found  that  while  idl 
the  judges  were  of  opinion  that  the  judgment 
should  be  affirmed,  there  was  a  difference  of 
opinion  upon  the  question  whether  the  Acts  of 
Congress  and  the  statutes  of  Virginia  relating 
to  the  Company  created  a  new  and  distinct  Cor- 

§  oration  in  the  District  of  Columbia  and  in  the 
tate  of  Virginia  respectively,  or  whether  they 
were  only  enabling  Acts  in  respect  to  the  Cor- 
poration under  the  name  of  the  **  Baltimore  and 
Ohio  Railroad  Company,"  as  originally  created 
by  the  State  of  Maryland.  Subsequently  the 
question  was  ordered  to  stand  for  re-argument, 
and  it  has  been  re  argued  by  the  counsel  on 
both  sides.  As  the  solution  of  this  question 
must  determine,  to  a  large  extent,  the  grounds 
upon  which  the  judgment  of  the  court  is  to  be 
placed,  it  is  necessary  carefully  to  consider  the 
subject. 

The  Baltimore  and  Ohio  Railroad  Company 
was  incorporated  by  an  Act  of  the  Legislature 
of  Maryland,  passed  on  the  28th  of  February, 
1827.  On  the  8th  of  March  following,  the 
Legislature  of  Virginia  passed  an  Act  whereby, 
after  reciting  the  Maryland  Act,  it  was  declared 
"that  the  same  rights  and  privileges  shall  be, 
and  are  hereby  granted  to  the  aforesaid  Com- 
pany within  the  Territory  of  Virginia,  and  the 
said  Company  shall  be  subject  to  the  same 
pains,  penalties  and  obligations  as  are  imposed 
by  said  Act,  and  the  same  rights,  privileges 
and  immunities  which  are  reserved  to  the  State 
of  Maryland  or  to  the  citizens  thereof  are  here- 
by reserved  to  the  State  of  Virginia  and  her 
citizens. " 

Several  other  statutes  relating  to  the  Com-' 
pany  were  subsequently  passed  in  Virginia,  but 
they  do  not  materially  aftect  the  question  under 
consideration,  and  need  not  be  more  particularly 
adverted  to.  By  an  Act  of  the  Legislature  of 
Maryland,  of  the  22d  of  February,  1881,  the 
Company  was  authorized  to  build  a  lateral  road 
to  the  line  of  the  District  of  Columbia.  On  the  2d 
of  March,  1881,  Congress  passed  an  Act  which, 
after  reciting,  bv  a  preamble,  the  original 
Act  of  Incorporation,  enacted  **  that  the  Balti- 
more and  Ohio  Railroad  Company,  incorporated 
by  the  said  Act  of  the  General  Assembly  of  the 
State  of  Maryland,  shall  be,  and  they  are  here- 
by authorized  to  extend  into  and  within  the 
District  of  Columbia  a  lateral  railroad.  *  *  And 
the  said  Baltimore  and  Ohio  Railroad  Com- 
pany are  hereby  authorized  to  exercise  the  same 
powers,  rights  and  privileges,  and  shall  be  sub- 
ject to  the  same  restrictions  in  the  construction 
and  extension  of  the  said  lateral  road  into  and 
within  the  said  District  as  they  may  exercise  or 
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be  subject  to  under  or  by  virtue  of  the  said  Act 
of  incorporation  in  the  extension  and  construc- 
tion of  any  railroad  within  the  State  of  Mary- 
land, and  shall  be  entitled  to  the  same  rights, 
benefits  and  immunities  in  the  use  of  said  road 
and  in  regard  thereto  as  are  provided  in  the 
said  charter,  except  the  right  to  construct  any 
lateral  road  or  roads  in  said  District  from  saia 
lateral  road."  A  number  of  local  regulations 
follow,  which  are  not  material  to  be  considered. 
A  supplementarv  Act  of  the  Legislature  of 
Maryland,  passed  March  14,  1883,  provided 
that  the  stock  issued  by  the  Company  to  com- 
plete this  lateral  road  **  shall,  united,  form  the 
capital  upon  which  the  net  profits  derived  from 
the  use  of  said  road  shall  be  apportioned,"  etc. 

The;  Acts  of  Ck>ngress  of  February  26th,  1884, 
and  of  March  8d,  1885,  are  confined  to  matters 
of  detail,  and  may  be  laid  out  of  view. 

When  the  case  was  re-argued  as  directed  by 
this  court,  the  counsel  for  the  Ck>mpanpr  admit- 
ted that  the  Acts  of  Congress  in  question  were 
only  enabling  Acts,  and  that  they  did  not  create 
a  new  corporation,  but  they  insisted  that  the 
Acts  of  Virginia  were  of  a  different  character, 
and  that  they  worked  that  result. 

As  regards  the  point  under  consideration  we 
find  no  substantial  difference.  In  both,  the 
original  Maryland  Act  of  incorporation  is  re- 
fexred  to,  but  neither  expressly  or  by  impli 
cation  create  a  new  corporation.  The  Com- 
pany was  chartered  to  construct  a  road  in  Vir- 
ginia as  well  as  in  Maryland.  The  latter  could 
not  be  done  without  the  consent  of  Virginia. 
That  consent  was  given  upon  the  terms  which 
she  thought  proper  to  prescribe.  With  a  few 
exceptions,  ndt  material  to  the  question  before 
us,  they  were  the  same  as  to  powers,  privileges, 
obligations,  restrictions  and  liabilities  as  those 
contained  in  the  original  charter.  The  per- 
mibsion  was  broad  and  comprehensive  in  its 
scope,  but  it  was  a  license  and  nothing  more. 
It  was  given  to  the  Maryland  Corporation  as 
such,  and  that  body  was  the  same  in  all  its 
elements  and  in  its  identity  afterwards  as  be- 
fore. In  its  name,  locality,  capital  stock,  the 
election  and  power  of  its  officers,  in  the  mode 
of  declaring  dividends  and  doing  all  its  busi- 
ness, its  unity  was  unchanged.  Only  the  sphere 
of  its  operations  was  enlarged. 

In  what  it  does  in  Virginia  the  same  princi- 
ple is  involved,  as  in  the  transactions  of  the 
Georgia  Corporation  in  Alabama,  which  came 
under  the  consideration  of  this  court  in  Bank 
of  Augusta  v.  Ea^le,  13  Pet.,  558.  The  dis- 
tinction  is  that  here  the  assent  of  the  foreign 
authority  is  express,  while  there  it  was  implied. 
A  corporation  is  in  law,  for  civil  purposes, 
deemed  a  person.  It  may  sue  and  be  sued ,  grant 
and  receive,  and  do  all  other  acts  not  ultra  vires 
which  a  natural  person  could  do.  The  chief 
point  of  difference  between  the  natural  and  the 
artificial  person  is  that  the  former  may  do  what- 
ever is  not  forbidden  by  law ;  the  latter  can  do 
only  what  is  authorized  by  its  charter.  It  can- 
not migrate,  but  may  exercise  its  authority  in  a 
foreign  territory  upon  such  conditions  as  may 
be  prescribed  by  the  law  of  the  place.  One  of 
these  conditions  may  be  that  it  shall  consent  to 
be  sued  there.  If  it  do  business  there  it  will  be 
presumed  to  have  assented  and  will  be  bound 
accordingly.  Lafayette  Ins.  Co,  v.  French,  18 
How.,  406  [59  U.  8.,  XV.,  451].    For  the  pur- 
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poses  of  federal  jurisdiction  it  is  regarded  as  IT 
It  were  a  citizen  of  the  State  where  it  was  ere- 
ated,  and  no  averment  or  proof  as  to  the  citizen- 
ship of  its  members  elsewhere  will  be  permitted. 
There  is  a  presumption  of  law  which  is  con- 
clusive. LouimOe  C.  dt  G,  R  R.  Co.  v.  Letmm^ 
2  How.,  497;  MarshaU  v.  The  BaU.  db  Ohio  B, 
R.  Co.,  16  How.,  829;  0.  db  M.  R  B.  Co.  v. 
Wheels,  1  Black,  297  [66  U.  8.,  XVII.,  188]. 

We  see  no  reason  why  several  States  cannot, 
by  competent  legislation,  unite  in  creating  the 
same  corporation  or  in  oombininf  several  pre- 
existing corporations  into  a  single  one.  The 
Philadelphia,  Wilmington  and  Baltimore  Rail- 
road Company  is  one  of  the  latter  description. 
In  the  case  of  that  company  against  Maryland,  1^ 
How.,  892,  Chitf  Justice  Taney,  in  deliverine 
the  opinion  of  this  court,  said:  "The  plaintin 
in  error  is  a  corporation  composed  of  several 
railroad  companies,  which  had  been  previously^ 
chartered  by  the  States  of  Maryland,  Delaware 
and  Pennsylvania,  and  which^  by  correspond- 
ing laws  of  the  respective  States,  were  united 
together  and  form  one  corporation,  under  the 
name  and  style  of  The  Philadelphia,  Wilming- 
ton and  Baltimore  Railroad  Company.  The 
road  of  this  corporation  extends  from  Pniladel- 
phia  to  Baltimore."  He  gives  the  history  of 
the  legislation  by  which  this  result  was  pro- 
duced. No  question  was  raised  on  the  sub- 
ject, but  the  opinion  assumes  the  valid  ex- 
istence of  the  corporation  thus  created.  The 
case  was  brought  into  this  court  under  the 
25th  section  of  the  Judiciary  Act  of  1789.  The 
jurisdictional  efiFect  of  the  existence  of  such  a. 
corporation,  as  regards  the  Federal  Courts,  ia 
the  same  as  that  of  a  copartnership  of  indi- 
vidual citizens  residing  in  different  States.  Nor 
do  we  see  any  reason  why  one  State  may  not 
make  a  corporation  of  another  State,  as  there 
organized  and  conducted,  a  corporation  of  its 
own,  quoad  hoe  any  property  within  its  terri- 
torial Jurisdiction.  That  this  ma^  be  done 
was  distinctly  held  in  0.  &  M.  R.  R.  Co.  v. 
Wheeler,  [supra].  It  is  well  settled  that  cor- 
porations of  one  State  may  exercise  their  fac- 
ulties in  another,  so  far,  and  on  such  terms, 
and  to  such  extent  as  may  be  permitted  by 
the  latter.  BlackstoTie  Mfg.  Co.  v.  Blackstone, 
18  Gray,  489;  Bank  of  Augusta  v.  Barle,  IS 
Pet.,  588.  We  hold  that  the  case  before 
us  is  within  this  latter  categoiy.  The  question 
is  always  one  of  legislative  intent,  and  not  of 
legislative  power  or  legal  possibility.  So  far 
as  there  is* anything  in  the  language  of  the 
court  in  the  case  of  0.  dk  M.  R.  S.  Co.  y. 
Wheeler,  in  conflict  with  what  has  been  here 
said,  it  is  intended  to  be  restrained  and  quali- 
fied by  this  opinion.  We  will  add,  however. 
that  as  the  case  appears  in  the  report,  we  think 
the  judgment  of  the  court  was  correctly  given. 

It  was  the  case  of  an  Indiana  railroad  com- 
pany licensed  by  Ohio,  suing  a  citizen  of  Indi- 
ana in  the  Federal  Court  of  that  State. 

In  Bolt,  d  0.  B.  R.  Co.  v.  OaOahue,  13 
Oratt. ,  658,  it  was  held  by  the  Court  of  Appeals 
of  Virginia  that  the  Company  was  suable  in 
that  State.  In  this  we  concur.  We  think  thia 
condition  is  clearly  implied  in  the  license,  and 
that  the  company,  by  constructing  its  roed 
there,  assented  to  it.  The  authority  of  that 
case  was  recognized  by  the  Court  of  Appeals  of 
West  Virginia,  in  Ooshom  v.   Supervisors^   1 
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W.  Ya.,  808,  and  in  BaU.  d  0.  B.  B.  Co.  v. 
Supervuors,  8  W.  Ya.,  819.  Here  the  question 
18  whether  the  Company  was  suable  in  the  Dis- 
trict of  Ck>lumbia.  In  the  case  reported  in 
Orattan,  it  was  said-.  "It  would  be  a  startling 
proposition  if,  in  all  such  cases,  citizens  of  Yir- 

g'nia  and  others  should  be  denied  all  remedy 
her  courts,  for  causes  of  action  arising  under 
contracts  and  acts  entered  into  or  done  within 
her  territoiy,  and  should  be  turned  over  to  the 
courts  and  iaws  of  a  sister  State  to  seek  redress. " 
The  same  considerations  apply  to  the  case  be 
fore  us.  When  this  suit  was  commenced,  if 
the  theoiT  maintained  by  the  counsel  for  the 
plaintiff  m  error  be  correct,  however  large  or 
small  the  cause  of  action,  and  whether  it  were 
a  proper  one  for  legal  or  equitable  cognizance, 
there  could  be  no  legal  redress  short  of  the  seat 
of  the  Company  in  another  State.  In  many 
instances  the  cost  of  the  remedy  would  have 
largely  exceeded  the  value  of  its  fruits.  In 
suits  local  in  their  character,  both  at  law  and 
in  equity,  there  could  be  no  relief.  The  result 
would  lie,  to  a  large  extent,  inununity  from  all 
legal  responsibility.  It  is  not  to  be  supposed 
that  Congress  intended  that  the  important  pow- 
ers and  privileges  granted  should  be  followed 
by  such  results. 

But  turning  our  attention  from  this  view  of 
the  subject  and  looking  at  the  statute  alone,  and 
reading  it  by  its  own  light,  we  entertain  no 
doubt  that  it  made  the  Company  liable  to  suit, 
where  this  suit  was  brought  m  all  respects  as  if 
it  had  been  an  independent  corporation  of  the 
flame  locality. 

We  will  now  consider,  specifically,  the  sev- 
eral objections  to  the  Judgment,  relied  upon  by 
the  plaintiffs  in  error. 

The  pleas  in  abatement  were  bad.  The  de- 
murrers reached  back  to  the  first  error  in  the 
pleadings,  and  Judgment  was  properly  jriven 
against  the  party  who  committed  it.  if  the 
replications  were  bad.  bad  replications  were 
sufficient  answers  to  bad  pleas.  But  it  is  said 
the  declaration  was  bad,  and  that  the  demurrers 
brought  the  defect  in  that  pleading  under  re- 
view. The  principle  has  no  application  where 
the  defect  is  one  of  form  and  not  of  substance. 
Aurwra  City  v.  We$t,  7  Wall..  82  [74  U.  8., 
XI3L.  42].    ^ 

The  alleged  defect  in  the  declarationswill  be 
considered  in  connection  with  the  error  assigned 
relating  to  that  subject.  But  if  the  court  decided 
erroneously,  the  Company  waived  the  error  by 
pleading  over  in  bar.  if  it  were  desired  to 
bring  up  the  judgment  upon  the  pleadings  for 
examination  by  this  court,  the  Company  uiould 
have  stood  by  the  demurrers.  In  the  proper 
order  of  pleading  which  is  obligatory  a  plea  in 
bar  waives  all  pleas,  and  the  right  to  plead,  in 
abatement.  Young  v.  Martin,  8  Wall.,  854  [75 
U.  8.,  XIX.,  418];  Aurora  CUy  v.  We^t.  7 
Wall.,  92  [tupraV,  Clearwater  v.  Meredith,  1 
Wall.,  42  [fe  U.  8.,  XVII. ,  609];  1  Ch.  PI., 
440,  441. 

The  bill  of  exceptions  which  brought  upon 
the  record  the  refusal  of  the  court  to  instruct 
the  jury  that  the  plaintiff  was  not  entitled  to 
recover,  exhibits,  among  others,  the  following 
facts:  Harris  contracted,  paid  his  mone^.  and 
received  his  tickets  at  the  City  of  Washington. 
The  tickets  consisted  of  three  coupons — one  for 
bis  passage  from  Baltimore  to  Columbus,  Ohio; 
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another  for  his  passage  from  Washington  June 
tion  to  Baltimore,  and  the  third  for  his  passage 
from  Washington  City  to  Washington  Junction. 
It  is  necessary  to  consider  only  the  two  last 
mentioned.  They  are  both  headed  '  'Baltimore 
and  Ohio  Railroad,"  and  signed  **L.  M.  Cole, 
(General  Ticket  Agent."  Above  the  coupon  first 
mentioned  is  this  memorandum : '  'Responsibility 
for  safety  of  person  or  loss  of  baggage  on  each 
portion  of  the  route  is  confined  to  the  proprie- 
tors of  that  portion  alone."  Each  coupon  has 
printed  on  its  face  the  words  * 'Conditioned  as 
above."  The  coupon  last  mentioned  gave 
Harris  the  right  of  passage  over  the  lateral 
branch  both  in  the  District  of  Columbia  and  in 
Maryland.  The  second  coupon  gave  him  the 
same  right  in  respect  to  the  main  stem  both  in 
Maryland  and  in  Virginia. 

The  instruction  ask^  for  assumed  erroneously 
that  there  were  two  corporations  under  the 
same  name,  one  of  them  in  Virginia,  and  that 
the  latter  was  liable  and  alone  liable  to  the 
plaintiff.  The  attempted  limitation  of  respon- 
sibility by  the  memoranda  at  the  head  ana  on 
the  .face  of  the  coupons  proceeded  upon  the  same 
erroneous  assumption  as  to  the  duality  of  the 
corporate  ownership  of  the  roads. 

These  views  are  sufiidently  answered  by 
what  has  been  already  said  upon  the  subject. 
But  if  we  concurred  wiUi  the  counsel  for  the 
plaintiff  in  error,  we  should  then  hold  that  the 
agent  who  issued  the  coupons  was  the  agent 
of  both  Corporations;  that  the  contract  was  a 
joint  one;  and  that  it  involved  a  joint  liability, 
unless  the  knowledge  of  the  memoranda  on  the 
coupons  and  the  assent  of  the  plaintiff  were 
clearly  brought  home  to  him.  mseell  v.  Mich. 
8.  d  N.  Ind,  B,  B,,  22  N.  Y.,  258;  Champion 
V.  Bottufiek,  18  Wend.,  175;  Cary  y,  Cletidand 

6  T,  B.  B.  Co.,  29  Barb..  85;  Qaimby  v.  Van- 
derbat,  17  N.  Y.,  805;  N^ae  v.  Boe.  dt  L.  B. 
B.    Co.,  1  Allen,   829;  H.  R    Co.   v.   Blake, 

7  Hurlst.  &  N.,  987.  In  all  such  cases  the  bur- 
den of  proof  rests  upon  the  carrier.  N,  J, 
Steam  If.  Co.  v.  Mereh.  Bank,  6  How.,  888; 
Brown  v.  Baitem  B,  B.  Co.,  11  Cush.,  97;  Bean 
V.  Green,  8  Fair..  422:  Dorr  v.  N.  J.  8.  N.  Co. 
4  Sandf.,  186;  A  C.  11  N.  Y.,  485.  The  bill 
of  exceptions  does  not  show  that  any  testimony 
was  ffiven  upon  that  subiect.  The  court  was 
ssked  to  assume  that  the  limitation  on  the  face 
of  coupons  was  itself  conclusive,  and  to  instruct 
the  jury  accordingly.  But  having  held  the 
unity  of  the  Corporation,  of  the  proprietorship 
of  the  roads,  ana  of  the  contract,  it  is  needless 
further  to  consider  the  case  in  this  aspect.  The 
instruction  asked  for  was  properly  refused. 

The  jurisdiction  of  the  court  was  not  gov- 
erned by  the  11th  section  of  the  Judiciary  Act 
of  1789.  It  did  not  depend  upon  the  citizen- 
ship of  the  parties.  It  was  controlled  by  Acts 
of  Congress  local  to  the  District.  A  citizen  of 
the  District  cannot  sue  in  the  circuit  courts  of 
a  State.  Hepburn  v.  JSUiey,  2  Cranch,  445. 
If  a  corporation  appear  and  defend  in  a  foreign 
State  it  is  bound  by  the  judgment.  Ang.  & 
Ames,  Corp.,  sees.  404,  405;  Flanders  v.  ^Ina 
In.  Co.,  8  Mason,  158;  Cook  v.  Cham.  Trane, 
Co.,  1  Den..  98.  If  the  declaration  were  in- 
sufficient, the  additional  averments  in  the  repli- 
cations admitted  by  the  demurrer  to  be  true, 
cured  the  defect.  Lafayette  ln».  Co.  v.  French, 
18  How.,  405  [59  U.  8.,  XV.,  451], 
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UNITED  STATES,  .^pjrt., 
ALONZO  CHILD  bt  al. 

(Oee  B.  C,  12  Wall..  iffi-S4e.) 

tt**-  eiai'm — aeeeptanetqfitulfian  claimed,  not 
duTtu—etaimagainit  Oovtrmaent. 

The  Kcoeptance  of  the  nniount  allowed  by  ooiii- 
mtalone™  of  a  cUltn  airalnat  the  Govaramont  and 

Svlnn  H  reoelDt  therefor  In  full,  IB  a  bar  to  a  olaim 
.r  further  allownnce  by  the  Court  or.  Claims. 
A  partj  who,  without  force  or  Intltntdailoo  and 
with  a  full  knowledge  of  all  the  feota  of  the  case, 
aooepta,on  acoount  of  an  unllmildatiM)  and  con- 
troverted demanil.aium  lew  than  he  olalmB  and 
beilevea  to  be  due  him.  and  affreea  to  "cceptlt  Ir 
full  aatisfuctloD,  cannot  avoid  hIaactOD  the  ground 


Tbe  Qovernmciit  oannot  be  held  to  adlffereiit 
rule  than  that  whioh  applies  to  private  parties. 

[No.  1S8.] 
Arffued  Oct.  19.  1S71.       Dteid*d  Oct.  SO.  1871, 

APPEAL  frnin  Ihe  Court  of  Claims. 
Tbe  pelilionln  this  case  WBSfik'diDthe  court 
below,  by  the  detendants  In  error,  to  recover  a 

certfjn  balance  of  money  alleged  lo  be  due 
them  for  Bupplies  of  TariouR  kinds  furoiBhed  lo 
the  United  Slatee  Judgment  havine  been  given 
In  favor  of  the  claimants,  tho  defendant  look 
an  appeal  lo  Ibis  court. 

The  case  Is  fully  slated  in  tbe  opinion  of  the 

Meisn.  B.  H.  Briatow,  8olicii^-6en,,  and 
C.  H.  Hill.  Ana.  Atty  Oen..  for  appellant: 

The  question  now  presenleid  is,  whether  Con 
gress  did  not  intend,  by  the  Joint  Resolution  of 
Mar.  11,  18«3,  to  settle  finally  and  forever  the 
Fremont  contracts  in  Ihe  WestI 

In  order  lo  determine  the  exact  meaning 
thai  Reaolulion.  reference  can  be  bad  to  Ihg 
torjoua  historical  facia  of  the  period,  of  which 
this  court  takes  judicial  notice.  The  charges 
of  fraud  and  corruption,  existing  in  the  Depart- 
ment of  tbe  West,  had  become  notorious;  Gen 
eral  Fremont  bad  been  superseded  in  his  com- 
mand, and  Major  McKinstry,  the  chief  quar- 
termaster, was  dishonorably  dismissed  from 
the  service  for  his  fraudulent  transactions.  A 
commission  of  high  character  had  been  ap 
pointed  by  the  Secretary  of  War,  to  investigate 
all  unsettled  claims  against  that  Department. 
This  was  really  an  Auditing  Board,  appointed 
by  Ihe  Secretary  of  War,  in  his  discretion,  and 
under  circumstances  which  rendered  ii  highly 


S<yn.—Paymtnt  nf  Ifn^m  nn  txtingulKlinieiU 
arraler.  See  niAt  to  Field  v.  Holland,  10  U.  t 
Cranchl,  8. 

■  ,.f  onM  nr  i\iui>i  no  tcuwjaei'i — 

rule.   Sec  w)U  to  Clarke  i 
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I  tbe  public  service  that  some  such 
should  be  appointed.  The  report 
of  that  commlasion  did  establish  the  fact  of 
frauds  and  of  most  stupendous  frauds  upon 
IbeGovemmenl,  In  thematlerof  army  contracts 
and  purchases,  Bui  at  the  same  time  the  com- 
misalonersallowed.lo  tbe  several  parlfeapivaenl- 
ing  claims  to  the  Oovenmenl,  certain  aatouDta 
as  due  from  the  Government  to  ibem.  and  dia- 
allowed  large  sums  as  fraudulent. 

Upon  their  report,  Congress  passed  thie  Res- 
olution: 

"That  all  sums  allowed  to  be  due  from  tbe 
United  State*  lo  individuals,  companies  or  cor- 
porations by  the  commisBlon  heretofore  ap- 
pointed by  tbe  Secrelary  of  War,  shall  be 
deemed  lobe  due  and  pajableandBbttllbepaid 
by  the  dlsbur^ng  officers,  either  in  St.  Louis  or 
Wash  Ington,  in  each  case  upon  the  presen- 
talion  of  the  voucher,  with  the  commissioner!' 
certificate  Ihereon,  in  any  form  plainlv  indicat- 
'ng  the  allowance  of  the  claim   ana  to  what 

At  thetimeof  this  Joint  ReBOlution.theCourt 
of  Claims  had  no  power  to  render  Judgment 
ageinsl  the  Oovcmment:  but  it  was  merely  a 
Commission  appointed  by  the  Oovemment  to 
*----  and  pass  upon  claims,  and  its  detennini- 
had  no  force  until  confirmed  by  Congress 
u  really  only  crealed  lo  assist  Conertsa  in 
the  investigation  of  claims  upon  the  Qovem 
meot,  and  when  Congress  settled  a  claim  ilMlf , 
It  is  to  be  presumed  tLat  there  was  no  intention 
that  it  should  come  again  liefore  the  Legisla- 
ture In  tbe  shape  of  a  report  from  the  Court  of 
Claims. 

U.  8.  V,  Adam*.  7  Wall..  481,  48B  (74  U.  3., 
XIX,.  355). 

It  la,  therefore,  under  all  the  circumstances, 
difficult  to  believe  that  Congress,  afler  thus  rat 
ifying  tbe  acts  of  a  commission  appointed  to 
investigate  frauds  perpetrated  upon  the  Gov- 
ernment and  allowing  the  amount  found  due 
by  it,  intended  to  leave  it  open  to  the  parties, 
after  receiving  tbe  amount,  to  harass  the  Oot- 
emment  further,  either  in  tbe  Court  of  Claims 
or  elsewhere,  for  the  amounts  which  tbe  Com- 
missioners, by  Ibeir  action,  bad  found  not  to  be 
due  from  the  Government  to  them.  On  the 
contran',  the  action  of  Ihe  Executive  Depart- 
ment <n  tbe  Government  and  the  passage  of  ihia 
Joint  IWsolution,  show  that  the  Government 
regarded  these  claims  as  extraordinary  in  their 
character,  as  tainted  to  a  great  extent  willi 
fraud,  and  as  requiring  a  peculiar  meihod  of 
adjustment.  That  adjustment.  It  is  contended, 
was  designed  by  Congress  as  a  final  seltlemeDi 
of  the  claims  and,  therefore,  these  were  claims 
which  Congress,  having  chosen  lo  settle  itself, 
did  thus  withdraw  fiom  the  Jurisdiction  of  the 
Court  of  Claims. 

This  court  hits  already  had  occanon  to  con- 
sider the  nature  of  this  commisaioD. 

n.  8.  V.  Adamt  (mpra);  S.  C,  B  Wall,,  554 
(70  U.  3.,  XJX.,  684). 

In  that  case,  the  court  decided  that  tbe  com 
missioners  had  no  legal  authority  lo  compel  a 
hearing  and  adjustment  ot  Ihe  claim,  but  they 
were  appointed  ratber  to  relieve  tboae  having 
claims  upon  tbe  Government  from  the  hardship 
resulting  from  the  suspension  of  the  paymeai 
thereof,  which  the  Secretary  of  War  bad  bei;n 
compelled  to  order  under  the  circumstances: 
78  C.^ 
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and  the  pereonB  who  appeared  before  the  com- 
misi^ioDers  voluntarily  submitted  their  claims 
to  be  audited  by  them.  This  would  be  deci- 
sive of  the  present  case  unless  there  are  some 
special  facts  which  distinguish  it  in  principle 
from  U.  8.  v.  Adams.  But  there  are  no  such 
facts. 

The  Court  of  Claims. in  its  additional  findings, 
while  finding  that  the  claims  of  the  respondents 
were  never  submitted  to  said  commission,  pro- 
ceed to  find  **  That,  before  the  said  seizure,  the 
claimants  (respondents),  in  pursuance  of  the 
public  notice  of  the  said  commission,  had,  in 
some  manner  not  shown  to  the  court,  presented 
or  given  a  notice  of  their  claims  against  the  de- 
fendant (United  States)  to  the  said  commission. " 
This  last  statement  contradicts,  as  a  matter  of 
fact,  the  finding  of  the  court,  that  the  claims 
were  never  submitted,  and  shows  that  that  is 
rather  a  conclusion  of  law  from  the  facts  than  a 
finding  of  a  question  of  fact,  and.  upon  the  facts 
found  b^  the  Court  of  Claims,  it  is  an  erroneous 
conclusion. 

There  is  no  proof  that  any  particular  method 
or  form  of  submission  of  claims  was  established 
by  the  commissioners  or  by  the  Secretary  of 
War,  and  if  the  respondents  had  in  some  man- 
ner presented  or  siven  notice  of  their  claims  to 
the  said  Commission,  it  would  seem,  in  the  ab- 
sence of  an^  technical  form  of  procedure,  a  fact 
hardly  admitting  of  argument,  thai  such  pres- 
entation or  notice  of  their  claims  could  have 
constituted  a  submission  of  them  for  investiga- 
tion. 

The  commissioners  had  no  compulsory  pow- 
er, nor  is  there  anything  to  show  (and  the  court 
will  certainly  not  presume)  that  they  attempted 
to  use  compulsion,  in  order  to  bring  parties  to 
a  settlement. 

Ttiis  was  not  the  case  of  a  liquidated  claim 
against  the  Government.  The  court  decided, 
in  the  case  lust  cited,  that  from  the  time  the 
Secretary  of  War  issued  his  order  suspending 
payment,  these  claims  must  be  regarded  as  dis 
puted  by  the  Government.  The  doctrine  of 
PinneffM  case  has,  therefore,  no  application  to 
them.  The  settlement  of  such  a  claim  as  thik 
between  private  individuals  by  the  payment  of 
a  smaller  sum  than  that  first  insisted  on,  and  a 
receipt  in  full,  would,  unquestionably,  be  held 
to  be  the  settlement  of  an  unliquidated  and  dis- 
puted claim,  and  therefore  final. 

WOkimon  v.  Byers,  1  Ad.  &  EL,  106;  PcU- 
merton  v.  Huxford,  4  Den.,  166;  TutUe  v.  Tut 
tie,  12  Met.,  551. 

But  the  peculiar  character  of  this  transaction, 
namely:  the  adjustment,  by  a  commission  ap- 
pointed by  a  hieh  executive  officer,  and  whose 
action  was  ratified  by  solenm  Act  of  Congress. 
of  claims  tainted  with  fraud,  and  the  acceot- 
ance  of  the  payment  as  specially  directed  by 
Congress,  renders  the  settlement  of  this  case, 
if  possible,  still  more  conclusive.  If  these 
claims  can  now  be  re-opened,  it  is  difficult  to 
imagine  what  claims,  settled  by  Congress,  can 
ever  be  considered  as  finally  at 'rest. 

Menrs.  BarUey  <fe  Casey,  Lander  db  Merri- 
man  and  Henrjr  E.  Davles*  fbr  appellees: 

The  findings  by  the  Court  of  Claims  are  con- 
clusive, and  the  duty  of  this  court  is,  to  ascer- 
tain if  the  law  has  been  properly  applied  to  those 
facts. 

Kales  of  this  Court.  Burr  v.  Des  Moines  Co., 

See  1*^  Wall. 


1  Wall.,  102 (68  U.  S.,  XVII..  562):  Conkl.  Tr., 
420;  Suydam  v.  WiUiamson,  20  How..  428  (61 
U.S.,  XV. ,  978) ;  Wheaton  v.  ffibbard,  20  Johns. , 
290;  N.  Y.  Code,  sec.  268;  Sisson  v.  Barrett,  2 
N.  Y.,  406;  Johnson  v.  WhiOaek,  18  N.  Y.,  344. 

This  court  will,  ther^ore,  assume  upon  these 
findings  of  fatr,  "  That  the  claims  of  the  claim- 
ants were  never  su)^mitted  to  the  said  commis- 
sion." 

It  follows,  of  course,  that  they  were  never 
voluntarily  submitted  to  that  commission. 

These  facts  entirely  withdraw  this  case  from 
the  principle  decided  in  U.  8.  v.  Adams,  7 
Wall.,  463  [74  U.  a,  XIX.,  249]. 

The^  principle,  tnerefore,  decided  by  the 
court  in  that  case  was,  that  voluntary  submis- 
sion of  the  claim,  an  adjudication  thereupon  of 
the  amount  due,  followed  by  acceptance  and 
payment  thereof,  concluded  the  claimant.  The 
exact  point  decided  is  thus  stated  by  this  court 
in  9  Wall.,  556  [76  U.  S..  XIX.,  584]. 

**  In  the  view  we  have  taken  of  the  case,  the 
giving  of  this  receipt  la  of  no  legal  importance. 
The  bar  to  any  further  legal  demand  against 
the  payment  does  not  rest  upon  this  acquit- 
tance, but  upon  the  voluntary  submission  of 
the  claims  to  the  Board,  the  hearing  and  final 
decision  therein,  the  receipt  of  the  vouchers 
containing  the  sum  or  amount  found  due  to  the 
claimant,  and  the  acceptance  of  that  amount 
under  an  Act  of  Congress  providing  therefor." 

The  commission  had  no  power  or  authority 
tb  withhold  the  vouchers  of  the  appellees,  with 
its  knowledge  or  certificate  thereon  of  the 
amount  which  it  adjudges  to  be  due  to  them, 
unless  the  appellees  signed  a  receipt  or  agree- 
ment, that  when  the  reduced  amounts  allowed 
by  the  commission  should  be  paid,  payment  of 
such  amount  should  be  in  full  of  all  claimants' 
demands  against  the  United  States. 

Neither  did  the  order  of  the  Quartermaster- 
Gkneral  of  Mar.  19, 1862,  referring  each  vouch- 
er to  Major  Miller,  Quartermaster,  for  pay- 
ment, under  the  Joint  Resolution  approved 
Mar.  11,  1862,  or  the  said  Joint  Resolution,  con- 
fer any  power  or  authority  upon  him  to  exact 
or  demand  from  the  appellees  a  receipt  or  ac- 
knowledgment that  the  receipt  of  the  amount 
allowed  by  the  commission,  on  each  account, 
was  to  be  in  full  of  the  whole  account. 

Such  receipt  or  acknowledgment  did  not, 
therefore,  estop  the  appellees  from  showine  the 
exact  truth,  and  from  claiming  the  just  andf  uU 
amount  due  to  them. 

Baker  v.  Ins.  Co.,  43  N.  Y.,  285. 

Also,  because  they  were  exacted  without  au- 
thority. 

2.  They  were  each  obtained  by  duress,  and 
upon  well  established  and  long  recognized 
principles;  that  fact  being  established,  they 
present  no  obstacle  to  the  appellees  recovering 
what  is  justly  due  to  them.  This  defense  is  of 
the  most  technical  character,  and  ought  never 
to  be  interposed  to  defeat  an  honest  and  just 
claim.  It  is  hardly  creditable  to  our  Govern  • 
ment  to  obtain  the  property  of  its  citizens,  in 
its  hour  of  necessity,  and,  when  called  upon  for 
payment,  set  up  a  strictly  technical  defense, 
grounded  upon  the  unauthorized  acts  of  its  own 
agents. 

In  this  important  feature,  this  case  differs 
materially  from  that  of  Adams.  In  that,  it  was 
assumed  that  both  receipts  were  voluntarily 
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'given,  and  that  the  money  was  voluntarily  ac- 
cepted. 

That  these  receipts  or  acknowledgments 
were  obtained  bv  duress,  is  imdeniable. 

This  fact  is  distinctly  found  as  to  the  agree- 
ment or  receipts  given  fb  the  commission  (see 
finding  of  fact.  8)  and  the  court  finds  the  same 
in  sutStance  as  to  the  receipts  given  to  Major 
Miller  (see  finding  of  fact.  4). 

If  the  fact  of  duress  be  a  question  of  law. 
then  the  court  below,  upon  the  facts,  was  Justi- 
ded  in  the  conclusion  that  these  receipts  were 
void  for  that  reason  alone. 

In  addition  to  the  authorities  already  cited 
on  this  point,  the  following  additional  may 
be  profitably  referred  to: 

Thomas  v.  McDaniel,  14  Johns..  186;  AUee  v. 
Backlumse,  8  Mees.  &  W..  e^;Bourke  v.  Story, 
4  E.  D.  Smith,  64;  and  cases  cited  in  Ear- 
many  v.  Bingham,  12  N.  T.,  109. 

Mr.  JvMice  MlUer  delivered  the  opinion  of 
the  court: 

This  case,  which  is  brought  here  by  appeal 
from  the  Court  of  Claims,  Mlongs  to  a  class  of 
demands  aeainst  the  Qovemment  originating  at 
St.  Louis,  in  the  early  days  of  the  late  civil  war, 
which,  by  order  of  the  ^resident,  were  investi- 
gated at  that  time  by  a  special  commission  ap- 
pointed for  that  purpose. 

The  claim  of  the  appellees  for  the  sum  of 
$478,119.62  was  examined  by  the  special  com- 
mission appointed  bv  the  President.  It  allowed 
the  sum  of  $816,008. 16  on  the  demand,  and  re- 
jected the  remainder  of  $168,111.47.  They  ac- 
cepted the  sum  so  allowed  by  the  commission, 
gave  receipts  in  full  of  the  accounts  included 
lu  the  demand,  and  have  brought  this  suit  to 
recover  the  amount  rejected  by  Uie  commission. 

These  facts  are  undisputed,  and  part  of  the 
findings  of  the  Court  of  Claims  in  the  case.  If 
they  stood  alone  they  would  bring  it  within  the 
prindples  laid  down  by  this  court  in  the  case  of 
the  United  States  v.  Adams.  That  case  was 
twice  argued  before  us  aud  affirmed  by  a  full 
Bench,  and  as  we  are  satisfied  with  the  princi* 
pies  on  which  it  was  decided,  they  must  govern 
us  in  passing  on  subsequent  cases,  so  far  as 
they  fall  within  its  rulings.  7  Wall..  468  [74 
U.  8. ,  XIX. ,  249] ;  9  Wall. ,  564  [76  U.  8. ,  XIX. , 
6841. 

But  the  claimants  contend  that  other  facts 
found  by  the  Court  of  Claims  take  this  case  out 
of  the  propositions  laid  down  for  the  govern- 
ment of  that  case,  and  entitle  them  to  an  af- 
firmance of  the  Judgment  rendered  in  their  fa- 
vor by  the  Court  of  Claims.  An  important  dif- 
ference between  the  two  is  said  to  exist  in  the 
fact  that  Adams  voluntarily  submitted  his 
claim  to  the  commission  we  have  mentioned, 
and  the  claimants  in  this  case  did  not.  And  it 
is  insisted  that  this  submission  constituted  an 
important  if  not  a  controlling  element  in  the 
decision  of  the  Adams  case. 

The  court  in  discussing  the  question  of  the 
conclusiveness  of  a  receipt  which  Adams  had 
given  in  order  to  obtain  possession  of  his  vouch- 
ers, and  which  he  asserted  to  have  been  ob- 
tained by  duress,  says:  '*  In  the  view  we  have 
taken  of  the  case,  the  giving  of  the  receipt  is  of 
no  legal  importance.  The  obt  to  any  further 
egal  demand  against  (Government  does  not  rest 
upon  this  acquitance,  but  upon  the  voluntary 
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submission  of  the  claims  to  the  Board ;  the  hear- 
ing and  final  decision  thereon ;  the  receipt  of 
the  vouchers  containing  the  sum  or  account 
fopnd  due  to  the  claimant,  and  the  acceptance 
of  the  payment  of  that  amount  under  the  Act 
of  Congress  providing  therefor." 

Counsel  for  the  claimants  construing  the 
phrase  ''voluntary  submission"  here  usSd,  to 
mean  such  a  submission  as  would  constitute  the 
commissioners  a  Board  of  Arbitrators,  or  at  all 
events,  such  a  submission  as  would  render  their 
decision  legally  conclusive,  deny  that  the  par- 
ties in  the  present  case  ever  made  such  a  sub- 
mission. As  much  importance  seems  to  have 
been  given  to  this  question  by  both  parties,  an 
order  was  obtained  from  this  court-  on  motion 
of  the  appellants  directing  the  Court  of  Claims 
to  make  a  more  specific  finding  of  facts  on  that 
subject.  Such  a  supplementary  finding  is  in 
the  present  record,  and  that  court  says,  among 
other  things,  that  the  claims  of  the  claimants 
were  never  submitted  to  said  commission.  But 
they  further  say  in  this  supplementary  finding, 
that  the  claimants  had,  in  some  manner  not 
shown  to  the  court,  presented  or  given  notice 
of  their  claim  against  the  defendants  (the  Unit- 
ed States)  to  the  said  commission,  but  claim- 
ants had  not  presented  their  original  vouch- 
ers, or  any  proofs,  to  the  said  commission.  They 
also  find  that  claimants  appeared  before  said 
commission  with  witnesses,  but  what  they  tes- 
tified to  is  not  shown. 

Taking  these  findings  together,  it  seems  to  us 
that  the  Court  of  Claims  meant  to  say  that 
claimants  did  not  submit  their  claims  to  the 
commission  as  arbitrators,  or  with  intent  that 
their  decision  should  be  conclusive,  but  that 
they  did  present  their  claims  and  did  appear  to 
support  them  with  witnesses.  This  view  of 
their  meaning  is  confirmed  by  reference  to  their 
original  finding,  in  which  it  is  said  that  **  claim- 
ants on  their  part  never  submitted  their  vouch- 
ers to  the  arbitration  or  decision  of  the  commis- 
sion." No  doubt,  these  were  the  facts  of  the 
case :  and  as  to  this  part  of  it  they  come  fairly 
within  the  decision  of  the  court  in  Adanu* 
case. 

In  the  opinion  of  the  court  then  delivered,  it 
is  held  that  this  Board  had  no  authority  to  com- 
pel parties  to  submit  their  claims  to  it,  and  that 
its  decisions  were  not  conclusive  when  they  did 
submit  them.  The  court,  referring  to  the 
various  ways  open  to  claimants  to  obtain  satis- 
faction of  their  demands,  and  after  speaking  of 
an  application  to  Congress,  a  suit  in  the  Court 
of  Claims,  and  a  submission  to  this  special 
commission,  adds:  *'This  tribunal  afford^  an 
additional  advantage  over  others,  namely: 
that  if,  after  the  hearing  and  adjustment  of  the 
claims,  the  claimants  were  not  satisfled.  they  were 
free  to  dissent  and  look  for  redress  to  theonly  legal 
tribunals  provided  in  such  cases."  And  to  the 
application  of  Adams  to  remand  the  case  to  the 
court  below,  founded  on  the  allegation  that  the 
Court  of  Claims  had  made  a  mistake  in  findln;^ 
that  he  had  submitted  his  claim  to  the  Board, 
this  court  responds:  * 'Though  it  is  true  tiiat 
the  appellee  did  not  present  his  claim  to  the 
Board,  as  stated  in  the  finding  in  the  record  on 
appeal,  it  cannot,  in  view  of  ue  original  record 
of  the  evidence  before  the  Court  of  Claims,  be 
denied  that  he  made  himself  a  party  to  the  pro- 
ceedings and  took  the  benefit  of  the  adjustment 
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•of  his  accouQftB  by  them,  which  brines  the  case 
within  the  principle  decided  in  7  Wallace."  U. 
S,  y.  Adams,  9  Wall.»  554  [76  U.  8.,  XIX.,  584]. 

But  though  the  claimants  might  have  refus<^ 
to  abide  by  the  decision  of  the  Board  and  sought 
relief  from  the  Court  of  Claims  or  from  Con- 
.grefls,  they  did  not  do  so.  ' 

We  lay  ont  of  view  in  this  case,  as  in  the  Adams 
•case,  the  receipts  which  they  gave,  under  pro- 
test, in  order  to  regain  possession  of  their 
vouchers.  But  we  cannot  disregard  the  find- 
ing of  the  Court  of  Claipis  that,  after  Congress 
had  appropriated  money  to  pay  the  sums  found 
due  by  the  commissioners,  the  claimants  re- 
•ceived  the  amount  so  allowed,  and  signed  upon 
each  voucher  a  receipt  whereby  they  acknowl- 
edged having  received  said  reduced  amount  "in 
full  of  the  above  account;"  and  that  at  the 
time  of  receiving  this  payment  they  made  no 
formal  objection  or  protest,  but  were  required 
to  and  did  sisn  the  receipt  above  described. 

Although  it  is  found  by  the  court  that  these 
receipts  were  not  under  seal  and  were  without 
<x>n8ideration,  the  latter  statement  must  have 
some  meaning  not  apparent  to  us,  in  view  of 
the  other  fact  found,al8o,  tliat  over  $815. 000  was 
paid  to  the  claimants  on  those  accounts  at  the 
time  they  gave  the  receipts. 

To  avoid  the  legal  effect  of  these  facts,  it  is  ar- 
gued that  not  only  in  giving  the  receipts  above 
mentioned,  but  also  in  accepting  the  money  for 
-which  they  were  given,  the  complainants  acted 
under  duress. 

We  can  hardly  conceive  of  a  definition  of 
•duress  ttiat  would  bring  this  case  within  its 
4erros.  Authorities  are  cited  to  show  that  where, 
under  peculiar  circumstances,  property  is  with- 
held from  the  owner  and  be  is  forced  to  pay 
some  unjust  demand  to  obtain  possession  of  it, 
be  can  afterwards  maintain  a  suit  for  the  money 
.flo  paid.    But  no  case  can  be  found,  we  appre- 
hend, where  a  party  who,  without  force  or  in 
•timidation  and  with  a  full  knowledge  of  aA\  the 
facts  of  the  case,  accepts  on  account  of  an  un- 
liquidated and  controverted  demand,  a  sum  less 
than  what  he  claims  and  believes  to  be  due 
him,  and  agrees  to  accept  that  sum  in  full  satis 
faction,  has  been  permitted  to  avoid  his  act  on 
the  ground  that  this  is  duress.    If  the  principle 
•contended  for  here  be  sound,   no  party  can 
safely   pay  by  way  of  compromise  any  sum 
less  than  what  is  claimed  of  him,  for  the  com- 
promise will  be  void  as  obtained  by  duress. 
The  common  and  generally  praiseworthy  pro- 
•cedure  by  which  business  men  every  day  sacri- 
fice part  of  claims  which  they  believe  to  be 
Just  to  secure  payment  of  the  remainder  would 
always  be  duress,  and  the  compromise  void. 
But  it  is  argued  that  the  Government  should  be 
held  to  a  different  rule  than  that  which  applies 
to  private  parties.    It  is  said  that  the  amount  in 
•dispute  here  was  so  large  that  the  claimants 
were  compelled  to  accept  what  was  offered,  to 
avoid  bankruptcy. 

No  fact  found  by  the  Court  of  Claims,  or 
otherwise  presented  by  the  record,  justifies  us 
in  supposing  that  the  claimants  were  threatened 
with  insolvency,  and  the  circumstance  that  the 
•chiim  which  was  the  subject  of  the  compromise 
was  a  very  large  one  can  hardly  be  accepted  in 
.a  court  of  law  or  equity  as  a  reasgn  for  set- 
.iing  it  aside.    If,  indeed,  there  was  any  such 
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pressing  motive  in  the  minds  of  the  claimants 
arising  out  of  the  condition  of  their  private 
affairs  as  influenced  them  strongly  to  accept  the 
offer  of  the  Government,  it  cannot,  in  the  absence 
of  fraud  or  constraint  on  its  part,  invalidate 
the  settlement. 

It  seems  tx)  us  that  this  case,  under  the  or- 
dinary principles  of  law  applicable  to  its  class, 
is  free  from  embarrassment. 

If  there  had  been  no  reference  to  and  no 
finding  by  the  commission,  it  would  still  re- 
main true,  that  here  was  a  claim,  the  justice  of 
which  had  been  denied  and  the  amount  that 
was  due  on  It  had  been  in  dispute  for  nearly 
two  years.  The  Government  finally  says  to  the 
claimants:  "We  will  pay  you  a  certain  sum  on 
this  disputed  claim  provided  you  will  take  it  in 
full  satisfaction  of  the  whole;"  when,  without 
intimidation,  without  fraud  or  concealment  on 
the  part  of  the  Government,  without  protest  or 
objection  on  their  part,  the  claimants  accept 
the  money  offered  and  sign  a  receipt  acknowl- 
edging it  to  be  in  full  of  the  whole  claim.  Is 
not  this  a  legal  and  binding  compromise  of  the 
disputed  demand  ?  Is  it  not  a  voluntary  adj  ust- 
ment  of  the  matter  in  dispute  between  the 
parties?  And  we  think  that  it  is  a  strong  ad- 
ditional argument  in  favor  of  the  validity  of 
this  settlement  when  it  is  called  in  question  in 
court,  that  the  sum  so  agreed  upon  was  found 
to  be  a  balance  justly  due  on  the  claim  by  a 
commission  of  three  capable  and  honest  men, 
appointed  by  the  Government  to  ascertain  what 
was  due,  and  that  before  this  commission  the 
other  party  presented  his  claim  and  produced 
his  witnesses,  and  was  allowed  a  full  and  fair 
hearing  to  any  extent  that  he  desired. 

In  this  view  of  the  case  it  |s  of  no  avail  to 
urge  that  the  Court  of  Claims  has  found  that 
the  whole  claim  was  just  and  ought  to  be  paid. 
After  the  compromise,  that  question  was  no 
longer  open  to  inquiry.  It  is  of  the  very  es- 
sence of  such  adjustments  of  disputed  rights 
that  the  contest  shall  be  closed;  and  whatever 
consideration  might  be  given  the  finding  of  the 
Court  of  Claims  on  that  subject  in  another  de- 
partment of  the  Government,  this  department, 
which  sits  to  administer  the  law,  must  be  gov- 
erned by  its  recognized  principles. 

Tha  jvdgment  of  ihs  Court  of  Olaims  is  re- 
versed, and  the  ease  toiU  be  remanded  to  that 
court,  with  direcUans  to  render  judgment  in  favor 
of  the  United  States, 


Mr.  Justice  ClilFord*  dissenting: 
The  Court  of  Claims  having  found  that  the 
claim  in  this  case  was  never  submitted  to  the 
commission  appointed  by  the  direction  of  the 
President  to  examine  such  claims,  I  am  unable 
to  concur  in  the  conclusion  of  the  court  that 
the  case  is  controlled  by  the  decision  of  the 
court  in  the  case  of  The  IT,  8.  v.  Adams,  7 
Wall.,  463  [74  U.  S.,  XIX.,  249],  and  for  the 
reason  that  the  claim  was  never  so  presented,  I 
dissent  from  the  decision  of  the  court,  and  I 
am  requested  to  say  that  the  Chief  Justice 
dissents  for  the  same  reason. 


Cited— 13  Wall..  87 ;  U  Wall.,  550 ;  17  Wall..  78,  74 ; 
28  WaU.,  609;M  U.  8.,S88  ;91  U.  S.,  404 ;  l06  U.  S.,505. 
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SUPBBaCE  GOIXBT  OF  THB  UnITBD  BTATBS. 


Dbc.  Tekm^ 


THE  PROVIDENCE  WASHINGTON  IN- 
8U RANGE  CO.,  Bff.  in  Err., 

LEHMAN  HUTCHBERGER  et  al. 
THE  MERCHANTS'  INS.  Co..  Piff.  in  Shr., 

V. 

SAME. 
THE  ARCTIC  INS.  CO..  Plff.  in  Err., 

V. 

SAME. 

(See  8.  C,  »  Wall..  104-166J 

Ten  per  cent,  damages  besides  interest,  given  when 
appeal  is  for  delay. 

Where  the  court  1b  of  the  opinion  that  the  writ  of 
error  has  been  taken  out  only  for  delay,  it  will  af- 
firm the  Judflrment  below,  with  ten  per  oent.  dam- 
ages in  addition  to  Interest. 

[No8.  161.  162,  163.] 
Argued  Oct.  SS,  1871.      Decided  Oct.  30,  1871. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Illinois. 

Suit  was  brought  in  theFe  cases  in  the  Circuit 
Court  of  Cook  County,  Illinois,  by  the  defend- 
ants in  error,  to  recover  upon  a  certain  contract 
of  insurance.  Upon  petition  of  the  defendants, 
the  cases  were  removed  to  the  court  below,  and 
in  that  court  judgment  was  given,  after  trial  by 
jury  in  each  case,  for  the  plaintiffs;  whereupon 
the  defendants  sued  out  these  writs  of  error. 

Messrs.  O.  B.  S&naum  and  Robert  Hervey, 
for  plaintiffs  in  error: 

In  both  counts  the  plaintiffs  in  the  court  be- 
low declared  upon  a  contract  to  insure  them 
**  against  loss  or  damage  by  fire  to  the  amount 
of  f  4,000,  on  their  stoclk  of  staple  and  fancy  dry 
goods  and  Yankee  notions,  contained  in  the 
four  story  brick  building  situate  No.  173  Lake 
Street,  in  the  City  of  Chicago,  from  Sep.  27, 
1866,  at  12  o'clock  noon,  until  the  full  end  and 
term  of  one  year,  thence  next  ensuing,  which 
term  was  to  expire  Sep.  27,  1867,  at  noon;  the 
said  loss  to  be  estimated  according  to  the  true 
and  actual  value  of  the  property  at  the  time 
such  loss  of  damage  should  happen,  and  be 
paid  within  sixty  days  after  notice  and  proof 
thereof,  made  by  the  said  plaintiffs.  It  was, 
however,  provided  in  said  policy,  that  the  said 
defendants  shall  have  the  right  to  replace  said 
lost  or  damaged  property  with  other  of  like 
kind  and  quality,  within  ninety  days  after  hav- 
ing received  notice  of  such  loss  or  dama^. 
*  *  *  It  was  further  provided,  that  this  in- 
surance shall  not  be  considered  valid  until 
countersigned  by  T.  L.  Miller,  agent  of  said  de- 
fendants. 

The  contract  is  to  insure  goods  of  a  certain 
description  in  a  certain  place  for  one  year,  to 
wit:  from  Sep.  27,  1866,  to  Sep.  27,  1867. 
And  to  entitle  defendants  in  error  to  maintain 
the  judgment,  should  not  the  declaration  show, 
upon  its  face,  by  proper  averments,  that  with- 
in the  term  and  at  the  particular  piace  mentioned 
in  the  contract,  the  goods  mentioned  in  the  con- 
tract were  lost  or  damaged  by  fire? 

And  what  is  the  averment  upon  that  ques 
tionY 

Following  the  averment  of  interest  in  the 
property  insured,  the  declaration  reads:  '*  And 
that  afterwards,  to  wit:  on  the  2d  of  March, 
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A.  D.  1867,  the  said  property, in  the  said  policy^ 
of  insurance  mentioned,  was  burned,  consumed 
and  destroyed  by  fire,  which  did  not  happen  oi^ 
take  place  by  means  of  any  invasion,"  etc,  etc 

As  to  where  the  goods  were  burned, consumed 
and  destroyed  by  fire,  the  declaration  is  silent ;. 
as  to  whether  a  fire  erer  happened  in  173  Lake 
Street,  Chicago,  the  declaration  Ib  silent. 

And  what  Is  the  averment  as  to  the  provision 
in  the  contract  mentioned,  viz. :  "  This  inmir- 
anoe  shall  not  be  considered  valid  until  coun- 
tersigned by  T.  L.  Miller,  agent?" 

Not  one  word. 

It  is  a  general  rule  in  pleading,  that  the  dec- 
laration must  show  a  title  in  the  plaintiff,  or  the- 
court  will  arrest  the  judgment. 

The  contract  provides  for  payment  of  dam- 
ages, to  be  made  in  money  sixty  days  after  no- 
lice  and  proof  thereof,  with  the  nght  to  the- 
plaintiffs  in  error  to  replace  the  goods  lost  or 
damaged  within  ninety  days  after  notice  of  the 
loss.  And  now,  what  are  the  averments  upon 
this  question  ? 

The  declaration  avers  notice  of  the  loss,  Mar. 
4.  1867. 

The  record  shows  that  May  16.  1867,  the 
plaintiffs  in  the  court  below  commenced  thia> 
action,  seventy- three  days  after  notice  of  the- 
loss,  and  seventeen  days  before  the  right  to  sue 
accrued. 

It  is  submitted  that  the  action  is  premature. 
An  action  does  not  lie  before  a  cause  of  action, 
accrues,  and  if  it  be  not  pleaded  in  abatement, 
yet  if  it  appears  upon  the  record,  it  may  be- 
moved  in  arrest  of  judgment. 

Com.  Dig.,  tit.  Action,  E,  Bushtony.  Aspin- 
toaU,  Doug..  679;  9  Wheat.,  596. 

For  these  reasons  the  judgment  ought  to  be 
arrested. 

Mr.  Lyman  Trumboll,  for  defendants  in 
error: 

It  is  objected  that  the  declaration  in  neither 
of  the  cases,  alleges  where  the  goods  were 
burned.  But  each  declaration  does  allege  that 
the  insurance  was  **  on  the  stock  of  staple  and 
fancy  dry  goods  and  Yankee  notions  con- 
tained in  the  four  story  brick  building  situate 
No.  173  Lake  Street,  in  the  City  of  Chicago," 
and  that  "the  said  property,  in  the  policy  of  in- 
surance mentioned,  was  burned,"  etc..  which  is- 
sufficiently  specific;  the  inference  from  the  al- 
legations made  clearly  being  that  the  goods, 
were  burned  in  the  building  where  they  were 
insured ;  but  if  they  were  not,  the  declaration 
in  this  respect  is  as  specific  as  the  policy  of  in- 
surance. If  the  one<ioes  not  allege  where  the 
goods  were  burned,  neither  does  the  other  limit 
the  liability  to  a  burning  at  any  particular 
place. 

It  is  objected  that  neither  declaration  alleges 
that  the  policy  of  insurance  was  signed  by  the 
agent  of  the  Company. 

No  such  allegation  was  necessarv.  The  agent 
himself  may  have  issued  and  delivered  the 
policy,  which  would  dispense  with  his  signa- 
ture; or  his  signature  may  have  been  waived  by 
the  Company.  It  was  no  more  necessary  to  al- 
lege that  the  policy  was  signed  by  the  agent^ 
than  by  the  president  and  secretary  of  the  Com- 
pany. The  declaration  alieees  that  the  Insur- 
ance ComQany  '*  Made  and  executed  to  the 
plaintiffs  a  certain  policy  of  insuiimce  in  writ- 
ing, whereby,"  etc. ;  and  this  was  sufficient.  If 
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not  executed  bo  as  to  bind  the  Company,  it 
was  not  the  instrument  declared  on.  and  the 
plaintiffs  must  have  failed  in  their  proof.  In 
point  of  fact,  the  policy  was  oountersigUAd  by 
the  agent,  as  appears  from  a  copy  set  out  in  one 
of  Uie  declarations.  After  verdict,  the  court 
will  presume  that  every  material  fact,  infera- 
ble from  what  is  alleged,  was  proved  on  the 
trial. 

It  is  objected  to  the  declaration  in  No.  161, 
that  the  action  was  prematurely  brought. 

If  such  were  the  case,  the  objection  could 
oniv  be  taken  advantage  of  by  plea. 

The  Insurance  Company  agreed,  by  the  terms 
of  its  policy,  to  pay  for  any  loss  at  the  expira- 
tion of  sixty  days  from  its  occurrence  and  no- 
lice  thereof.  The  declaration  shows  that  more 
than  sixty  days  transpired  before  the  action  was 
brought.  The  liability  of  the  Company  was  then 
fixed,  if  the  Company  desired  to  avoid  the  pay- 
ment of  the  money  by  replacing  the  goods  de- 
stroyed, that  was  matter  of  defense  to  be  shown 
by  the  Company. 

The  days  alleged  in  the  declaration  under  a 
verdict,  as  those  on  which  the  goods  were 
burned  and  the  notice  given,  are  not  material ; 
and  different  days  may  have  been  proved  on 
the  trial,  and  the  court  will  presume  that  such 
proof  was  given,  if  necessary  to  sustain  the 
judgment. 

It  is  objected  to  the  declaration  in  No.  168, 
that  there  is  neither  consideration  nor  promise 
alleged  in  the  first  count.  This  is  immaterial. 
Other  counts  contain  these  allegations,  and  if 
there  be  one  good  count  it  is  sufficient,  even  on 
general  demurrer.  1  Chit.  PL,  659. 

It  being  apparent,  from  the  character  of  the 
objections  in  these  cases,  that  the  writs  of  error 
were  prosecuted  merely  for  delay,  the  defend- 
ants in  error  pray  the  court  to  award  them  dam- 
ages, as  provided  by  the  rules  of  court  in  such 


Mr,  Chief  JtuUce  Chase  delivered  the  opin- 
ion of  the  court. 

The  court  is  satisfied  that  the  writs  of  error 
in  these  cases  were  prosecuted  merely  for 
delay.  The  judgment  of  the  Circuit  Court  must, 
therefore,  be  affirmed  in  each  case,  with  ten  per 
cent,  damages,  under  the  23d  Rule. 


THE  STATE  OF  LOUISIANA,  ex  rd.  W. 
W.  Handldc,  Plff,  in  Err,, 

G.  M.  WICKLIFFE.  Auditor  of  Public  Ac- 

counts  of  the  State  of  Louisiana. 

(See  8.  C,  12  Wall.,  17^-176.) 

Judgt  appoinUd  by  miUtary  authority — when 
ptno&r  of,  eeaud — wieaney,  when  filled, 

Ao  appointment  of  a  judflre,  which  was  purely 
militaiy*  authorized  only  by  the  neoeiMitles  of  mili- 
tary oooujNitlon,  was  subject  to  revocation  when- 
ever, in  toe  Judff-ment  of  the  Military  Governor, 
reTocatlon  snould  become  necessary  or  expedient. 

After  the  dvll  Constitution  of  the  State  was  In 
full  operation,  independent  of  military  control,  the 
authority  derived  from  the  appointment  by  the 
Military  Governor  desiffnated  by  the  President, 
ceased  of  necessity. 

After  the  office  became  thereby  vacant,  the  Gov- 
ernor could  enforce  the  vacancy  by  removal,  and 
IIU  tt  by  a  new  appointment. 

SeelBWALi.. 


[No.  96.1 
Argued  Oct,  18,  187 L       Decided  Oct,  SO,  187 U 

IN  ERROR  to  the  Supreme  Court  of  the  State 
of  Louisiana. 
The  history  and  facts  of  the  case  are  suffl- 
cientl3'  stated  by  the  court. 

Mesera.  W.W.  HancUin*  Caleb  Cushing,tLiid 
J,  T,  Drew,  for  plainti£F  in  error: 
Mr.  Thee,  J,  Durant,  for  defendant  in  error: 

Mr,  Chief  Justice  Chase  delivered  the  opin- 
ion of  the  court : 

During  the  late  civil  war,  when  the  State  of 
Louisiana  was  occupied  by  the  troops  of  the 
United  States,  OeorReF.  Shepley,who  had  been 
appointed  Military  Governor  of  the  State,  com- 
missioned the  relator,  W.  W.  Handlin,  as  Judge 
of  the  Third  District  Court  of  New  Orleans, 
who  took  the  prescribed  oath  and  entered  upon 
the  duties  of  the  office.  Subsequently,  while 
war  was  yet  flagrant, a  Constitution  was  adopted 
for  the  State,  under  military  orders,  by  a  por- 
tion of  its  citizens,  and  Michael  Hahn  waa 
elected  Gk)vernor,  and  was  also  appointed  Mili- 
tary Governor,  in  place  of  Shepley,  by  the 
President.  Handlin.  who  remained  Judge  after 
the  election  and  appointment  of  Hahn.  was  re- 
moved from  office  by  him  on  account,  as  it  ap- 
pears, of  a  decision  to  the  effect  that  slavery  still 
existed  in  the  congressional  districts  which  had 
been  exempted  by  President  Lincoln  from  the 
operation  of  the  Proclamation  of  Emancipation. 
Claiming  that,  notwithstanding  this  removi^l, 
he  remained  of  right  in  office  and  was  entitled 
to  Its  salary,  Handlin  sued  out  a  writ  of  man- 
damus in  the  state  court,  after  the  final  suppres- 
sion of  the  rebellion  and  reconstruction  of  the 
State,  against  Wickliffe,  as  auditor,  to  compel 
payment.  The  Judgment  of  the  court  was 
against  him.  and  the  mandamus  was  dismissed. 
An  appeal  was  taken  to  the  Supreme  Court  of 
the  State,  and  the  Judgment  was  affirmed.  The 
case  comes  here  by  writ  of  error.  It  is  too 
clear  for  argument  that  the  appointment  of  the 
relator  as  judge  was  purely  military,  author- 
ized only  by  the  necessities  of  military  occupa- 
tion, and  was  subject  to  revocation  whenever^ 
in  the  judgment  of  the  Military  Governor,  revo- 
cation should  become  necessary  or  expedient. 
The  adoption  of  the  Constitution  during  the 
war,  under  military  orders,  and  the  election  of 
Hahn  as  Governor, did  not  affect  the  militarv  oc- 
cupation, in  the  judgment  of  the  national  au- 
thorities, for  Hahn  was  appointed  Military  Gov- 
ernor by  the  President.  If  the  situation  was 
not  changed.  Hahn,  as  Military  Gk)vernor,  had 
the  same  right  as  his  predecessor  to  revoke  the 
appointment  of  judge.  If  it  was  changed  and 
the  civil  Constitution  of  the  State  was  in  full 
operation,  independent  of  military  control,  the 
authority  derived  from  the  appointment  by  the 
Military  Governor  designated  by  the  President, 
ceased  of  necessity.  The  office  became  vacant, 
and  Hahn  had  whatever  authority  the  State 
Constitution  conferred  to  enforce  the  vacancy 
by  removal,  and  to  fill  it  by  a  new  appointment. 
We  are  unable  to  approve  the  reasons  assigned 
for  removal,  but  we  cannot  doubt  the  power. 

The  judgment  of  the  Supreme  Court  of  Loui- 
siana is,  therefore,  affirmed. 


Cited— 15  Wall.,  884 ;  2S  WaU.,  306. 
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SuFBSicB  Ck>nBT  or  thb  Unitbd  Statbs. 


Dac.  Trbm, 


CHRISTIAN  J.  HOFFMAN  and  HENJIT 
G.  KENNEDY,  Plf%,  in  Err,, 

THE  NATIONAL  CITY  BANK  OF  MIL- 
WAUKEE. 

(See  8.  C,  12  Wall.,  181-198.) 

SMO^iery  of  moneys  paid  on  HUa  drawn  on  forged 
biUs  of  lading-'UEUnUty  of  acceptors — time  of 
acceptance. 

Where  bills  of  exohanflre  were  drawn,  aooom- 
panled  with  forved  bills  of  lading,  and  were  diA- 
oounted  by  a- bank,  and  subsequently  aooepted 
and  paid  by  the  aooeptors,  they  cannot  recover 
back  from  tbe.bank  the  money  paid  by  them,on  the 
ground  of  the  forgrery  of  toe  bills  of  lading,  of 
which  the  bank  was  ignorant  at  the  time  of  their 
discount. 

Proof  that  the  bills  of  lading  were  forgeries, 
oould  not  operate  to  discharge  the  liability  of  the 
acceptors  to  pay  the  amounts  to  the  payees  or  their 
indorsees,  wnere  the  payees  were  innooent  holders, 
havinir  paid  yalue  for  the  same  in  the  usual  course 
of  business. 

It  is  immaterial,  in  that  regard,  whether  the  bills 
were  accepted  while  in  the  hands  of  the  drawer 
4ind  at  his  request,  or  whether  they  had  passed  into 
the  hands  of  the  payee  before  acceptance,  and  were 
accepted  at  his  request. 

[No.  102.] 
Argued  Oct.  16.  1871.       Decided  Oct.  SO,  1871. 

IN  EHHOH  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Wisconsin. 

Suit  was  brought  in  the  court  below,  by  the 
plaintiffs  in  error,  to  recover  back  money  paid 
bv  them  as  acceptors  of  certain  bills  of  ex- 
change. Judgment  having  been  given  for  the 
defendant,  the  plaintiffs  sued  out  this  writ  of 
error: 

The  case  is  fully  stated  by  the  court. 

Mr.  M&tt«H.  Carpenter,  for  plaintiffs  in 
error: 

The  defendant  is  owner  of  certain  drafts 
drawn  upon  the  plaintiffs,  which  the  defend- 
ant knows  the  pli&ntiffs  will  not  pa^  unless  ac- 
companied with  bills  of  lading,  which  will  au- 
thorize the  plaintiffs  to  receive  the  flour  upon 
the  faith  and  security  of  which  the  drafts  are 
drawn.  And  knowing  this,  the  defendant  pre- 
sented said  drafts  to  the  plaintiffs,  accompanied 
by  forged  bills  of  lading,  and  the  plaintiffs,  be- 
lieving the  bills  of  lading  to  be  genuine,  paid 
the  money  to  the  defendant.  Subsequently  the 
plaintiffs  ascertained  the  forgery,  and  brought 
the  action  for  money  had  and  received,  to  re- 
cover from  the  defendant  the  money  thus  paid, 
as  money  paid  under  mistake. 

Had  the  defendant's  officers  known,  when 
they  presented  them  to  the  plaintiffs,  that  the 
bills  of  lading  were  foreed,  their  conduct  would 
have  been  criminal.  Not  knowing  this,  it  will 
be  claimed  that  the  money  was  paid  by  the 
plaintiffs  to  the  defendant  under  a  mistake,  in 
which  both  parties  participated.  But  we  shall 
see  that  this  makes  no  difference.  In  Hudson  v. 
Bohinson,  4  M.  &  S.,478,  Lord  Ellenborough, 
€h. ,  /. ,  says :  "An  action  for  money  had  and  re- 
ceived, is  maintainable  wherever  the  money  of 
one  man  has,  without  consideration,  got  into 
the  pocket  of  another." 

That  this  principle  is  equally  applicable  to 
payment  of  money  on  forged  paper,  both  par- 
ties, the  party  paying  and  the  party  reoeivmg, 
beingequally  ignorant  and  innocent,  see,  CatMl 
Bk.  V.  Bk.  of  Albany,  1  Hill,  287,  where  the 
court  says: 

S66 


*'The  conduct  of  both  was  fr^najlde,  and  the 
negligence,  or  rather  misfortune  of  both,  the 
same.  It  was  the  duty,  or,  more  properly,  a 
measure  of  prudence,  in  each,  to  have  inquired 
into  the  forgery,  which  both  omitted.  But  this 
raises  no  preference,  at  law  or  equity,  in  favor  of 
the  defendants, but  against  them.  They  have  ob- 
tained the  plaintiff's  money  without  considera- 
tion ;  notas  a  gift,  but  under  a  mistake.  For  the 
very  reason  that  the  parties  were  equally  inno- 
cent, the  plaintiffs  have  the  right  to  recover;  and 
that  was  conceded  throughout,  in  the  authority 
cited  on  another  point  by  the  defendant's  coun- 
sel." U.  8.  Bk.  V.  Bk.  of  Georgia,  10  Wheat., 
383. 

In  Bk.  of  Cam.  ▼.  UnUm  Bk.,  3  N.  T.,  280, 
where  it  was  held  that  the  acceptor  of  a  draft 
which  was  forged,  not  as  to  the  signature  of  the 
drawer  but  by  an  alteration  in  the  body  of  the 
draft,  might  recover  back  the  money,  as  money 
paid  under  a  mistake.  The  court,  distinguish- 
ing the  case  from  that  of  the  forgery  of  the 
drawer's  signature,  which  the  acceptor  is  pre- 
sumed to  know,  says: 

'*The  greater  negligence,  in  a  case  of  this 
kind,  is  chargeable  on  the  party  who  received 
the  bill  from  the  perpetrator  of  the  forgery. 
So  far  as  respects  the  genuineness  of  the  bill, 
each  indorser  receives  it  on  the  credit  of  the 
previous  indorsers,"  etc. 

The  bill  of  lading  being  the  inducement  to 
the  plaintiffs  to  accept  and  pay  the  draft,  and 
not  being  within  the  principle  that  the  plaint- 
iffs, as  acceptors,  were  bound  to  know  whether 
or  not  it  was  genuine  (that  rule  being  confined 
to  the  signature  only  of  the  drawer)  the  defend- 
ant being  an  indorser  of  Uie  draft  which  carried 
the  bill  of  lading  With  it,  and  having  presented 
the  draft  for  payment  attached  to  the  bill  of 
lading,  should  he  held  to  have  guarantied  the 
genumeness  of  the  bill  of  lading. 

In  Ooddard  v.  Bk.,  4  N.  Y.,  147,  the  signa- 
ture of  the  drawer  was  forged,  and  the  bill  was 
paid  the  day  after  it  was  protested  by  the  plaint- 
iff, without  seeing  the  bill,  for  the  honor  of  the 
drawer;  the  court  held,  the  money  could  be  re- 
covered back. 

For  a  full  review  and  very  able  ezposiiion  of 
the  cases  and  principles  applicable  to  this  ques- 
tion, see  Ellis  v.  L.  Ins.  JbT.Co.,  4  Ohio  SL, 
628,  and  cases  cited  by  counsel  and  court. 

Had  the  plaintiffs  known  the  real  facts  of  the 
case,  they  would  not  liave  accepted  and  paid 
the  drafts,  and  could  not  have  been  compelled 
to  do  so.  They  paid  the  drafts  to  the  defend- 
ant, because  they  did  not  know  the  facts;  in 
other  words,  under  a  mistake. 

Mr.  John  W.  Gary*  for  defendant  in  error : 

The  drafts  of  Chapin,  Miles  &  Ck).,  were 
genuine.  The  defendant  was  an  innocent  holder 
and  indorsee  thereof  for  value,  and  the  fraud 
practiced  by  the  drawers  upon  the  acceptors  or 
drawees,  could  not  affect  the  defendant's  rights, 
and  the  total  want  of  failure  of  consideration 
between  the  drawers  and  drawees,  does  not  give 
the  latter  a  right  of  action  to  recover  back  the 
money  paid  by  them  on  the  drafts  from  such 
bonaflde  indorsee  for  value. 

The  rights  of  a  bona  fide  indorsee  of  a  bill  of 
exchange  are  well  settled  in  the  law,  and  this 
court  has  laid  down  a  clear  rule  on  the  subject, 
in  the  case  of  U.  8.  v.  Bk.,  15  Pet.,  tt77,  as 
follows: 

79  U.S. 


1870. 
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"The  rule  is,  that  a  want  of  confiideration 
'between  the  drawer  and  acceptor  is  no  defense 
against  the  right  of  a  third  party,  who  has  given 
a  consideration  for  the  bill,  and  this,  even 
though  the  acceptor  has  been  defrauded  by  the 
drawer;  if  Uiat  be  not  known  by  such  third 
party  before  he  cives  value  for  it. 

The  case  of  Oraig  v.  Siblbett,  15  Pa. .  288.  is 
directly  in  point,  llie  only  distinction  between 
the  two  cases  as  to  the  facts  is :  that  the  drafts 
in  this  case  were  payable  at  si^ht,  and  were 
paid  by  the  drawees  on  presentation,  and  they 
are  not  seekiue  to  recover  back  the  money  which 
they  have  paid;  while  in  Craig  v.Smett  the 
•drafts  were  time  drafts,  and  were  accepted  bv 
the  dHlwee  on  the  faith  of  bills  of  lading,  which 
afterwards  turned  out  to  be  fictitious,  and  the 
^acceptor  resisted  payment  of  the  drafts  on  that 
ground. 

The  case  of  Bdbinwn  v.  Reynolds,  2  Ad.  <& 
£].  (N.  8.),  196,  covers  every  point  in  this  case. 
In  the  case  of  GoggiUv.  Bk.,  1  N.  Y.,  113. 
Bronson.  cA,  in  affirming  the  Judgment,  sa^s: 
"It  is  enough  that  the  holder  has  a  good  title 
to  the  bill,  so  that  the  acceptor,  on  paying  it, 
•can  properly  charge  the  amount  against  the 
funds  of  the  drawer  in  his  hands,  if  there  be 
4uiy;  and  if  there  be  none,  that  he  may  have  an 
action  'against  the  drawer  for  money  paid  to  his 
use.  As  the  acceptor  can  never  resort  to  the 
payee  or  indorser,  he  has  no  interest  in  knowing 
through  whose  hands  the  bill  has  passed,  except 
for  the  purpose  of  ascertaining  that  the  holder 
has  good  title." 

The  plaintiffs  could  not  have  maintained  this 
ju:tion,had  the  drafts  themselves  been  forgeries, 
Thev  were  negotiated  to  defendant  for  value. 
It  thereby  became  a  bona  fide  holder  and  in- 
<lor8ee  for  value;  and  when  the  same  were  ac- 
cepted or  paid  by  the  drawees, they  made  them- 
aelyes  the  principal  debtors.  The  defendant 
must  be  regarded  as  a  stranger  to.the  acceptor 
as  to  the  consideration,  and  the  acceptor  is 
estopped  to  allege  that  the  drafts  were  forged, 
or  any  other  defense,  not  affecting  the  character 
of  the  defendant  as  a  bona  fide  holder. 

The  drawee  of  a  bill  is  held  bound  to  know 
the  hand  writ  ine  of  his  correspondent,  the 
drawer;  and  if  he  accepts  or  pays  a  bill  in  the 
hands  of  a  bona  fide  holder  for  value,  he  is  con- 
cluded by  the  act,  although  the  bill  turns  out 
to  be  a  foreery.  If  he  has  accepted,  he  must 
pay,  and  if  he  has  paid,  he  cannot  recover  the 
money  back. 

Qoddard  v.  Bk.,  4  N.  Y.,  147;  Bk.  of  Com. 
T.  Union  Bk.,  8  N.  Y..  280;  U.  8.  Bk.  v.  Bk. 
€f  Qa.,  10  Wheal.,  888,  848;  Price  v.  NeaU, 
8  Burr.,  1855. 

If  the  plaintiffs  could  not  defeat  the  accept- 
ance or  payment  of  their  drafts;  if  they  were 
forgeries,  much  less  can  they  attain  the  same 
object  by  alleging  the  forgery  of  some  other 
paper,  not  a  part  of  the  draft. 

The  plaintiffs  did  not  derive  title  to  the  forged 
bills  of  lading,  or  the  property  they  purported 
to  represent,  through  the  defendant.  They 
were  not  the  vendees  of  the  defendant:  but  de- 
rived their  title  directly  from  Chapin,  Miles  & 
Co. ,  their  own  correspondents. 

The  title  to  the  property  did  not  pass,  and 
hy  the  terms  of  the  bills  of  lading  did  not  pur 
p4)rt  to  pass,  to  or  through  defendant,  but  passed 
directly  from  the  shippers  to  plaintiffs.    The 

See  12  Wall. 


bills  of  lading  with  the  drafts  were  deliv- 
ered to  defendant,  and  were  forwarded  by  de- 
fendant. Such  delivery  did  not  vest  the  legal 
title  in  the  defendant,  but  operated  only,  at  the 
most,  as  an  equitable  mortgage,  pledge  or  lien 
to  the  defendant,  until  the  drafts  were  accepted 
or  paid,  when  all  interest  of  the  defendant 
ceased.  It  was  entirely  optional  with  plaintiffs, 
whether  to  pay  or  not  to  pay  the  drafts.  Their 
payment  was  a  voluntarv  act,  done  at  the  re- 
quest of  Chapin,  Miles  &  Go.  Plaintiffs  were 
under  no  compulsion  or  obligation  to  defend- 
ant to  pay ;  they  made  payment  because  they 
believed  it  for  their  interests  so  to  do,  in  pur- 
suance of  their  agreement  with  Chapin,  Miles 
«&Co. 

Keteham  v.  Bk.,  19  N.  Y.,  499.     . 

In  the  bills  of  lading,  Chapin,  Miles  &  Co. 
were  named  as  the  shippers,  and  the  plaintiffs 
as  consignees.  The  consignee  is  the  presump- 
tive owner  of  the  property  named  in  the  bill  of 
lading. 

Gww  V.  Brien,  8  How.,  429;  Lawrence  v. 
Minium,  17  How..  100  (58  U.  8.,  XV.,  58). 

The  mere  delivery  of  the  bills  of  Isding  to 
defendant,  without  any  indorsement  or  assign- 
ment thereof,  did  not  give  defendant  any  inter- 
est in  or  title,  either  general  or  special,  to  the 
property  named  in  the  bill  of  lading. 

Bk.  V.  Jonee,  4  Den.,  489. 

The  pavment  by  plaintiffs  was  voluntary, 
and  for  that  reason  they  cannot  recover  back 
the  money  paid.  Money  paid  voluntarily  can- 
not be  recovered  back,  unless  the  party  to 
whom  the  money  is  paid  cannot,  in  good  con- 
science, retain  it. 

Plaintiffs  were  not  bound  to  pay  the  drafts 
to  defendant;  if  they  had  refused,'  defendant 
could  not  have  enforced  payment;  hence  we  say 
payment  was  voluntary. 

Aiken  v.  Short,  1  Hurl.  &  N..  210;  WHeon  v. 
Barker,  50  Me..  447;  Edgar  v.  Shields,  1  Grant, 
361;  Bree  v.  Holbeeh,  2  Doug.,  655;  Corkle  v. 
MaanoeU ,  8  Blatchf .  ,413. 

Admitting,  for  the  purposes  of  the  argument, 
that  plaintiffs  have  a  right  of  action  to  re- 
cover back  the  monev  paid  by  them  on  these 
drafts,  such  action  will  not  lie  against  the  de- 
fendant, but  only  against  the  JNational  Park 
Bank  of  New  York. 

Bk.  of  Metropolis  v.  N.  E.  Bk.,  1  How.,  284. 


Mr.  Justice  Clifford  delivered  the  opinion 
of  the  court: 

Acceptors  of  a  bill  of  ezchan^,  by  the  act 
of  acceptance,  admit  the  genuineness  of  the 
sifirnatures  of  the  drawers,  and  the  competency 
of  the  drawers  to  assume  that  responsibility. 
Such  an  act  imports  an  engagement,  on  the 
part  of  the  acceptor,  to  the  payee  or  other  law- 
ful holder  of  the  bill,  to  pay  the  same,  if  duly 
presented,  when  it  becomes  due,  according  to 
the  tenor  of  the  acceptance.  He  engages  to 
pav  the  holder,  whether  payee  or  indorsee,  the 
full  amount  of  the  bill  at  maturity,  and  if  he 
does  not,  the  holder  has  a  right  of  action  against 
him,  and  he  may  also  have  one  against  the 
drawer.  Drawers  of  bills  of  eiechanee,  how- 
ever, are  not  liable  to  the  holder,  under  such 
circumstances,  until  it  appears  that  the  bill  was 
duly  presented,  and  that  the  acceptor  refused 
or  neglected  to  pay  the  same  according  to  the 
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tenor  of  theinBtrument,  as  their  liability  is  con- 
tiDgent  and  subject  to  those  oonditions  preced- 
ent. 

Three  bills  of  exchange,  as  exhibited  in  the 
record,  were  drawn  by  Chapin«  Miles  &  Co., 
payable  to  the  order  of  the  defendants,  and  the 
record  shows  that  they,  the  defendants,  received 
and  discounted  the  three  bills  at  the  request  of 
the  drawers.  Attached  to  each  bill  of  exchange 
was  a  bill  of  lading  for  two  hundred  barrels  of 
flour,  shipped,  as  therein  represented,  by  the 
drawers  of  the  bills  of  exchange,  and  consigned 
to  the  plaintiffs;  and  the  record  also  shows  that 
the  drawers,  in  each  case,  sent  a  letter  of  ad- 
vice to  the  consignees  apprising  them  of  the 
shipment,  and  that  they  would  draw  on  them 
as  such  consignees  for  the  respective  amounts 
specified  in  the  several  bills  of  exchange. 
Prompt  reply  in  each  case  was  communicated 
by  the  plaintiffs,  acknowledging  the  receipt  of 
the  letter  of  advice  sent  by  the  shippers,  and 
promising  to  honor  the  bills  of  exchange,  as 
tlierein  requested.  Evidence  was  also  intro- 
duced by  the  plaintiffs  showing  that  the  de- 
fendants indorsed  the  bills  of  exchange  and  for- 
warded the  same,  with  the  bills  of  lading  at- 
tached, to  the  National  Park  Bank  of  the  City 
of  New  York, their  regular  correspondents;  that 
the  same  were  subsequently  indorsed  by  the 
latter  bank,  and  forwardea  to  the  Common- 
wealth Bank  of  Philadelphia  for  collection ;  that 
the  Commonwealth  Bank  presented  the  bills  of 
excluinge,  with  the  bills  of  lading  attached,  to  the 
plaintiffs,  as  the  acceptors,  and  that  they  paid 
the  respective  amounts  as  they  had  previ- 
ously promised  to  do,  and  that  the  Com- 
monwealth Bank  remitted  the  proceeds  in  each 
case  to  the  National  Park  Bank,  where  the  re- 
spective amounts  were  credited  to  the  defend- 
ants. Proof  was  also  introduced  by  the  plaint- 
iffs showing  that  each  of  the  bills  of  lading  was 
a  forgery,  and  that  the  plaintiffs,  before  the 
commencement  of  the  suit,  tendered  the  same 
and  the  bills  of  exchange  to  the  defendants, 
and  that  they  demand^  of  the  defendants, 
at  the  same  time,  the  respective  amounts  so 
paid  by  them  to  the  Commonwealth  Bank. 
Payment  as  demanded  being  refused,  the  plaint- 
iffs brought  an  action  of  aMumpdt  against  the 
defendants  for  money  had  and  received,  claim- 
ing to  recover  back  the  several  amounts  so  paid 
as  money  paid  by  mistake;  but  the  verdict  and 
Judgment  were  for  the  defendants,  and  the 
plaintiffs  sued  out  a  writ  of  error,  and  removed 
the  cause  into  this  court.  Testimony  was  also 
introduced  by  the  defendants  tending  to  show 
that  the  shippers  were  millers;  that  they  made 
an  arrangement  with  the  plaintiffs  to  ship  flour 
to  them  at  Philadelphia  for  sale  in  that  market, 
the  plaintiffs  airreeing  that  they,  the  shippers, 
might  draw  on  them  for  advances  on  the  flour, 
to  be  re-imbursed  out  of  the  proceeds  of  the 
sales;  that  for  more  than  a  year  they  had  been 
in  the  habit  of  shipping  flour  to  the  plaintiffs 
under  that  arrangement  and  of  negotiating  drafts 
on  the  plaintiffs  to  the  banks  in  that  City,  ac- 
companied by  bills  of  lading  in  form  like  those 
given  in  evidence  in  this  case;  that  the  drafts, 
with  the  bills  of  lading  attached,  were  sent  for- 
ward by  the  banks,  where  the  same  were  dis- 
counted, and  that  the  same  were  paid  by  the 
plaintiffs:  that  the  drawers  of  the  drafts  in 
every  case  notified  the  plaintiffs  of  the  same. 
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and  that  the  plaintiffs,  as  in  this  case,  answered 
the  letter  of  advice  and  promis^  to  pay  the 
amount.  They  also  proved  that  thedrawemof 
the  drafts  in  this  case  informed  their  cashier  that 
the  same  would  always  be  drawn  upon  property 
and  that  the  bills  of  lading  would  accompany  t  he 
drafts,  and  that  they  hsd  no  knowledge  or  in- 
timation  that  the  bills  of  lading  were  not  gen- 
uine. Instructions  were  reouested  try  the  plaint- 
iffs, that  if  the  jury  found  that  the  respective 
bills  of  lading  were  not  genuine,  that  they  were 
entitled  to  recover  the  several  amounts  paid  te 
the  Commonwealth  Bank,  with  interest;  hut 
the  court  refused  to  give  the  instruction  a» 
prayed,  and  instructed  the  jury  that  if  they 
found  the  facts  as  shown  by  the  defendants,  the 
plaintiffs  could  not  recover  in  the  case,  even 
though  they  should  find  that  the  several  biUs  of 
lading  were  a  forgery. 

Money  paid  under  a  mistake  of  facts,  it  is 
said,  may  be  recovered  back  as  having  been 
paid  without  consideration;  but  the  decisive 
answer  to  that  suggestion,  as  applied  to  the 
case  before  the  court  is:  that  money  paid,  as  in 
this  case,  by  the  acceptor  of  a  bill  f>f  exchange 
to  the  payee  of  the  same  or  to  a  subsequent  in- 
dorsee, in  discharge  of  his  legal  obligation  as 
such,  is  not  a  payment  by  mistake  nor  without 
consideration,  unless  it  be  shown  that  the  in- 
strument was  fraudulent  in  its  Inception,  or 
that  the  consideration  was  illegal,  or  that  the 
facts  and  circumstances  which  impeach  the 
transaction,  as  between  the  acceptor  and  the  draw- 
er, were  known  to  the  payee  or  subsequent  in- 
dorsee at  the  time  he  became  the  holder  of  the 
instrument.  FUch  v.  Jonet,  5  £11.  &  Bl..  238; 
Arbouin  v.  Anderwn,  1  Ad.  &  Ell.  (N.  S.)  498; 
8mUh  V.  Braine,  16  Ad.  &  £11.  (N.  8.^  244; 
HaU  V.  Featherstone,  3  Hurl.  &  N..  287. 

Such  an  instrument,  as  between  the  payee 
and  the  acceptor,  imports  a  sufficient  con- 
sideration; aud  in  a  suit  by  the  former  against 
the  latter,  ^e  defense  of  prior  equities,  as  be- 
tween the  acceptor  and  the  drawer,  is  not  open 
unless  it  be  shown  that  the  payee,  at  the  time 
he  became  the  holder  of  the  instrument,  had 
knowledge  of  those  facts  and  circumstances. 

Attempt  is  made  in  argument  to  show  that 
the  plaintiffs  accepted  the  bills  of  exchange 
upon  the  faith  and  security  of  the  bills  of  lading 
attached  to  the  same  at  the  time  the  bills  of  ex- 
change were  discounted  by  the  defendants.  Sup- 
pose it  was  so,  which  is  not  satisfactorily  proved, 
still  it  is  not  perceived  that  the  concession,  if 
made,  would  benefit  the  plaintiffs,  as  the  bills 
of  exchange  are  in  the  usual  form  and  contain 
no  reference  whatever  to  the  bills  of  lading,  and 
it  is  not  pretended  that  the  defendants  had  any 
knowledge  or  intimation  that  the  bills  of  lading 
were  not  genuine;  nor  is  it  pretended  that  they 
made  any  representation  upon  the  subject  to  in- 
duce the  plaintiffs  to  contract  any  such  liability. 
They  received  the  bills  of  exchange  in  the  usual 
course  of  their  business  as  a  bank  of  discount 
and  paid  the  full  amount  of  the  net  proceeds  of 
the  same  to  the  drawers,  and  it  is  not  even  sug- 
gested that  any  act  of  the  defendants,  except 
the  indorsement  of  the  bills  of  exchange  in  the 
usual  course  of  their  business,  operated  to  the 
prejudice  of  the  plaintiffs  or  prevented  them 
from  making  an  earlier  discovery  of  the  true 
character  of  the  transaction.  On  the  contrary, 
it  distinctly  appears  that  the  drawers  of  the  bilU 
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of  exchange  were  the  regular  correspondents  of 
the  plaintiffs,  and  that  they  became  the  accept- 
ors of  the  bills  of  exchange  at  the  request  of  the 
drawers  of  the  same  and  upon  their  representa- 
tions that  the  flour  mentioned  in  the  bills  of  lad- 
ing had  been  shipped  to  their  firm  for  sale  un- 
der the  arrangement  before  described. 

Beyond  doubt  the  bills  of  lading  gave  some 
credit  to  the  bills  of  exchano^e  beyond  what  was 
created  by  the  pecuniary  standing  of  the  par- 
ties to  the  same,  but  it  Ib  clear  that  they  are  not 
a  part  of  those  instruments  nor  are  they  referred 
to,  either  in  the  body  of  the  bills  or  in  the  ac- 
ceptance, and  they  cannot  be  re^rded  in  any 
more  favorable  light  for  the  pi  am  tiffs  than  as 
collateral  security  accompanymg  the  bills  of  ex- 
change. 

Sent  forward,  as  the  bills  of  lading  were,  with 
the  bills  of  exchange,  it  is  beyond  question  that 
the  property  in  the  same  passed  to  the  acceptors 
when  they  paid  the  several  amounts  therein 
specified,  as  the  lien,  if  any.  in  favor  of  the  de- 
fendants was  th«n  displaced  and  the  plaintiffs 
became  entitled  to  the  instruments  as  the  muni- 
ments of  title  to  the  flour  shipped  to  them  for 
sale  and  as  security  for  the  money  which  they 
had  advanced  under  the  arrangement  between 
them  and  the  drawers  of  the  bills  of  exchange. 
Proof,  therefore,  that  the  bills  of  lading  were 
forgeries  could  not  operate  to  discharge  the  lia- 
bility of  the  plaintiffs,  as  acceptors,  to  pay  the 
amounts  to  the  payees  or  their  indorsees,  as  the 
payees  were  innocent  holders,  having  paid  val 
ue  for  the  same  in  the  usual  course  of  business. 
Leather  v.  &mpson,  L.  R.,  11  Eq..  p.  898. 

Different  rules  apply  between  the  immediate 
parties  to  a  bill  of  exchange,  as  between  the 
drawer  and  the  acceptor  or  between  the  payee 
and  the  drawer,  as  the  only  consideration  as 
between  those  parties  is  that  which  moves  from 
the  plaintiff  to  the  defendant;  and  the  rule  is, 
if  that  consideration  fails,  proof  of  that  fact  is 
a  good  defense  to  the  action.  But  the  rule  is 
otherwise  between  the  remote  parties  to  the  bill, 
as,  for  example,  between  the  payee  and  the  ac 
ceptor,  or  between  the  indorsee  and  theaccep^ 
or.  as  two  distinct  considerations  come  in  ques- 
tion in  every  such  case  where  the  payee  or  in- 
dorsee became  the  holder  of  the  bill  before  it 
was  overdue  and  without  any  knowledge  of  the 
facts  and  circumstances  which  impeach  the  title 
as  between  the  immediate  parties  to  the  instru- 
ment. Those  two  considerations  are  as  follows: 
First,  that  which  the  defendant  received  for  his 
liability,  and.  secondly,  that  which  the  plaintiff 
g&ye  for  his  title;  and  the  rule  is  well  settled 
that  the  action  between  the  remote  parties  to  the 
bill  will  not  be  defeated  unless  there  be  an  ab- 
aence  or  failure  of  both  these  considerations. 
IMnnnm  v.  Reynolds,  2  Q.  B.,  202;  2  Ad.  &  E. 
(N.  8.).  202;  8.  C,  in  error.  2  lb.,  210;  Byles. 
Bills  (5th  Am.  ed.),  124;  Thiedemann  v.  Oo(d- 
mshtfucU,  1  De  Gex,  P.  &  J„  p.  10. 

Unless  both  considerations  fail  in  a  suit  by  the 
payee  against  the  acceptor,  it  is  clear  that  the 
action  may  be  maintained,  and  many  decided 
cases  afiSrm  the  rule,  where  the  suit  is  in  the  name 
of  a  remote  indorsee  against  the  acceptor,  that 
if  any  intemjediate  holder  between  the  defend- 
ant and  the  plaintiff  gave  value  for  the  bill,  such 
an  intervening  consideration  will  sustain  the  ti- 
tle of  the  plaintiff.    Hunter  v.  Wilson,  4  £xch.. 
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489;  Boydy.  MeOann,  10  Md.,  118;  Hou>eU  v. 
Crane,  12  La.  Ann.,  126;  Watson  v.  Flanagan, 
14  Tex.,  864. 

Where  it  was  arranged  between  a  drawer  and 
his  correspondent  that  the  latter  would  accept 
his  billsinconsiderationof  produce  to  be  shipped 
or  transported  to  the  acceptor  for  sale,  the  Su- 
preme Court  of  Pennsylvania  held,  in  Graig  v. 
Sibbelt,  16  Pa.,  240,  that  the  acceptor  was  bound 
to  the  payee  by  his  general  acceptance  of  a  bill, 
although  it  turned  out  that  the  bill  of  lading 
forwarded  at  the  same  time  with  the  bill  of  ex- 
change was  fraudulent,  it  not  being  shown  that 
the  payee  of  the  bill  was  privy  to  the  fraud.  Evi- 
dence was  introduced  in  that  case  stiowing  that 
the  payee  knew  what  the  terms  of  the  arrange- 
ment between  the  drawer  and  the  pavee  were, 
but  the  court  held  that  mere  knowledge  of  that 
fact  was  not  sufficient  to  constitute  a  defense, 
as  the  payee  was  not  a  party  to  the  arrangement 
and  was  not  in  any  respect  a  surety  for  the  good 
faith  and  fair  dealing  of  the  shipper. 

Failure  of  consideration,  as  between  the 
drawer  and  acceptor  of  a  bill  of  exchange,  is  no 
defense  to  an  action  brought  by  the  payee  against 
the  acceptor,  if  the  acceptance  was  uncondition- 
al in  its  terms,  and  it  appears  that  the  plaintiff 
paid  value  for  the  bill,even  though  the  acceptor 
was  defrauded  by  the  drawer,  unless  it  be  shown 
that  the  payee  had  knowledge  of  the  fraudulent 
acts  of  the  drawer  before  he  paid  such  value 
and  became  the  holder  of  the  instrument.  U, 
8.  V.  Bank  of  Metropolis,  15  Pet.,  898. 

TeBtimouy  to  show  that  the  pavees  were  not 
bona  fide  holders  of  the  bills  would  be  admissi- 
ble in  a  suit  by  them  against  the  acceptors,  and 
would  constitute,  if  believed,  a  good  defense, 
but  the  evidence  in  this  case  does  not  show  that 
they  did  anything  that  is  not  entirely  sanctioned 
b^  commercial  usage.  They  discounted  these 
bills  and  they  had  a  right  to  present  them  for 
acceptance,  and  havingobtained  the  acceptance 
they  have  an  undoubted  right  to  apply  the  pro- 
ceeds collected  from  the  acceptors  to  their  own 
indemnity.  Thiedemann  v.  Goldsehmidt,  1  De 
Gex,  F  <&  J.,  10;  Robinson  v.  Reynolds,  2  Ad. 
&  E.  (N.  8.).  211. 

Forgery  of  the  bills  of  lading  would  be  a  good 
defense  to  an  action  on  the  bills  if  the  defend- 
ants in  this  case  had  been  the  drawers,  but  they 
were  payees  and  holders  for  value  in  the  regu- 
lar course  of  business,  and  the  case  last  referred 
to,  which  was  decided  in  the  Exchequer  Cham- 
ber, shows  that  such  an  acceptance  binds  the 
acceptor  conclusively  as  between  them  and 
every  bona  fide  holder  for  value. 

Very  many  cases  decide  that  the  drawee  of  a 
bill  of  exchange  is  bound  to  know  the  handwrit- 
ing of  his  correspondent,  the  drawer,  and  that 
if  he  accepts  or  pays  a  bill  in  the  hands  of  a  bona 
fide  holder  for  value,  he  is  concluded  by  the 
act,  although  the  bill  turns  out  to  be  a  forgery. 
If  he  has  accepted  he  must  pay.  and  if  he  has 
paid  he  cannot  recover  the  money  back,  as  the 
money,  in  such  a  case,  is  paid  in  pursuance  of 
a  legal  obligation  as  understood  in  the  commer- 
cialJaw.  Ooddardv.  MercJi.  Bank,  4  N.  Y., 
149 ;  Bank  of  Commerce  v.  UTiion  Bank,  8  N.  Y. , 
234 ;  U.  8.  Bank  v.  Bank  of  Ga. ,  10  Wheat. ,  848 ; 
Price  V.  Neale,  8  Burr. .  1856. 

Difiiculty  sometimes  arises  in  determining 
whether  the  plaintiff,  in  an  action  on  a  bill  of 
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exchange,  1b  the  immediate  promisee  of  the  de- 
fendant, or  whether  he  is  to  be  regarded  aa  a 
remote  party,  but  it  is  settled  law  that  the  pi^ee, 
where  he  discounts  the  bill  at  the  request  of  the 
drawer, is  regarded  as  a  stranger  to  the  acceptor 
in  respect  to  the  consideration  for  the  accept- 
ance; consequently, if  the  acceptance  is  absolute 
in  its  terms  and  the  bill  is  reoeived  in  good  faith 
and  for  value,  it  is  no  answer  to  an  action  by 
him  that  the  defendant  received  no  considera- 
tion for  his  acceptance  or  that  the  consideration 
therefor  has  failed;  and  it  is  immaterial  in  that 
behalf  whether  the  bill  was  accepted  while  in 
the  hands  of  the  drawer  and  at  his  request,  or 
whether  it  had  passed  into  the  hands  of  tlie^ 
payee  before  acceptance  and  was  accepted  at  his' 
request.  Pars.  Bills,  179;  Munroe  v.  Bordier,  8 
C.  B.,  862. 

Certain  other  defenses,  such  as  that  the  pay- 
ments were  voluntarily  made,  and  that  the  title 
to  the  bills  at  the  time  the  payments  were  made 
was  in  the  National  Park  &uik,  were  also  set 
up  by  the  defendants,  but  the  court  does  not 
find  It  necessary  to  examine  those  matters,  as 
they  are  of  the  opinion  that  the  payments,  if 
made  to  the  payees  of  the  bills,  as  contended  by 
the  plaintiffs,  were  made  in  pursuance  of  a  legal 
obligation,and  that  the  money  cannot  be  recov- 
ered back. 

Judgment  affirmed, 

Cited-6  Sawy.,  100;  71  lU..  440 ;  88  Am.  Rep.,  80(46 
Conn.,  90). 


JESSIE  J.  COX  BT  AL.,  Plffs,  in  Err,, 

ELI8HA  B.  LOTT. 

(See  8.  Cn  ^^SlUslt  Ibnnoae  Tax  Comh"  12  Wall.,  204- 

»30.) 

State  Act  levying  duty' of  tannage,  uneonetUu- 
tianal-^vessels  plying  between  different  ports  of 
aame  State, 

A  state  Act  which  levied  a  tax  on  all  steamboats, 
vessels  and  other  water  craft,  plylnsr  In  the  navi- 
gable waters  of  the  State,  at  the  rate  of  one  dollar 
per  ton  of  the  registered  tonnage  thereof,  is  In  di- 
rect contravention  of  the  prohibition  of  the  Con- 
stitution, that  **  No  State  shall,  without  the  consent 
of  (yongress,  levy  any  duty  of  tonnage." 

The  prohibition  extends  to  all  ships  and  vessels 
entitled  to  the  privileges  of  ships  and  vessels  em- 
ployed in  the  coasting  trade,  whether  emploved  in 
commercial  Intercourse  between  ports  in  dilierent 
States,  or  between  different  ports  in  the  same 
State. 

Taxes  levied  by  a  State  upon  ships  and  vessels, 
owned  by  the  citizens  of  the  State  as  property, 
based  on  a  valuation  of  the  same  as  property,  are 
not  within  the  prohibition  of  the  Constitution. 

[No.  146.] 

Argued  Apr.  Jf^,  I87I.      Decided  Oct.  SO,  1871. 

IN  ERROR  to  the  Supreme  Court  of  the  State 
of  Alabama. 

Suit  was  brought  by  the  plaintiffs  in  error, 
in  the  Circuit  Court  of  Mobile  County,  Ala- 
bama, to  recover  back  a  certain  tax.  Judgment 
having  been  given  for  the  plaintiffs,  the  defend- 
ant took  an  appeal  to  the  Supreme  Court  of 
the  State,  by  which  the  said  judgment  was  re- 
versed ;  whereupon  the  plaintiffs  sued  out  this 
writ  of  error. 

The  case  is  further  stated  by  the  court. 

Mewre.  P.  Hamilton  and  J.  A.  Camp- 
bell* for  plaintiffs  in  error: 

The  tax  is  laid  upon  this  vessel  or  boat,  this 
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instrument  of  navigation,  while  plying  on  the 
navigable  waters  of  the  State.  If  it  were  tied 
to  the  wharf  or  fastened  to  the  bank,  or  used 
for  any  purpose  but  navigating  the  navigable 
waters  of  the  State,  the  tax,  by  the  terms  of  the 
Act,  would  not  apply. 

The  right  to  navigate  is  made  to  depend  on 
payment  of  this  tax. 

This  tax  is  to  be  paid  each  year,  on  demand. 
If  not  so  paid,  the  use  of  the  boat  is  to  be  pre- 
vented by  seizure  and  sale. 

The  case  clearly  shows  a  violation  of  the  Act 
of  Congress, and  is  in  violation  of  one  of  the  fun- 
damental conditions  of  the  admission  of  Ala- 
bama  into  the  Union,  which  forbids  legislation 
of  the  description  here  sought  to  be  enforced 
and,  therefore,  the  law  is  void. 

The  tax  by  the  State  should  be  upon  prop  - 
erty  as  property,  and  not  upon  investments  be- 
cause they  are  m  the  shape  of  vessels  or  boats, 
and  measured  by  their  capacity  as  vessels  Or 
boats,  which  is  Uie  case  here. 

The  State  can  tax  the  prop^y  of  the  citizen, 
no  matter  how  unwisel^r,  without  objection  from 
the  Federal  Constitution;  but  it  cannot  tax 
those  articles  which  are  exclusively  within  the 
regulation  of  the  General  Government.  That 
is  to  say :  if  the  subject  is  within  the  regulation 
adoptea  by  Congress,  the  State  cannot  impose 
a  tax  upon  it  in  the  character  in  which  it  is 
regulated  by  Congress,  although  it  may  tax  the 
ciSzen  upon  so  much  of  his  property  as  may 
be  invested  therein. 

The  principle  is  recognized  in  BaUU  v.  Mo- 
bile, 9  Ala.,  234,  288.  The  city  corporation 
levied  a  tax  on  all  property  of  its  citizens  and 
within  its  limits.  Under  this,  the  liability  of  a 
steamboat,  engaged  in  the  same  business  as  these 
boats,  was  denied.  The  validity  of  the  tax  was 
maintained  '*The  tax  not  being  a  specific  tax, 
applicable  alone  to  steamboats,  but  a  genera 
one,  extending  to  all  personal  estate.'^ 

See,£ray«ff  v.  Stecmehip  Co.,  17  How.,  600(58 
U.  S.,  XV.,  255). 

Here,  directly  the  reverse  is  the  case:  this  tax 
is  applicable  alone  to  steamboats  and  to  steam- 
boats in  use;  that  is,  the  very  instruments  of 
commerce. 

Vessels  ai'e  instruments  of  commerce,  and  fall 
within  the  power  of  Congress  to  regulate  com- 
merce. 

Gibbons  Y,  Ogden,  9  Wheat.,  186;  People  ▼. 
Brooks,  4  Den.,  479;  Steamboat  Co,  y.  Limng- 
ston,  8  Cow.,  742;  People  Y,  R  dtS,  KB  Co., 
15  Wend.,  181. 

The  vessels  or  boats  in  this  case  have  all  cod* 
formed  to  the  regulations  of  the  Congress,  and 
have  been  enrolled  and  licensed  for  the  ooastinr 
trade,  and  were  in  that  condition  at  the  time  of 
the  attempted  collection  of  the  tax.  1  Bright. 
Dig.,  138. 

The  very  form  of  the  Acts  declares  the  in- 
tention to  tax  these  boats  as  objects  of  regala- 
tion  by  Congress;  the  tax  is  measured  by  their 
registered  tonnage,  and  is  to  be  collected  at  the 
port  where  registered. 

The  boats  are  also  subject  to  another  set  of 
regulations  established  by  Congress  for  the  gov- 
ernment of  vessels  propelled  in  whole.or  in  part 
by  steam,  and  by  them  are  required  to  be  en- 
rolled. Act,  July  7.  1888,  Mar.  8,  1848,  and 
Acts  of  1852  and  1866;  Waring  v.  Clarke,  5 
How.,  465. 
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This  tax  is  in  direct  contrayenUon  of  the  pro- 
hibition of  the  Constitution:  f'No  State  shall, 
without  the  consent  of  Confi^'ess,  lay  any  duty 
of  tonnage." 

There  is  no  pretense  of  consent  hj  Congress. 
This  prohibition,  therefore,  stands,  in  this  in- 
tance,  as  a  universal  and  unqualified  prohibi- 
tion. "  No  State  shall  la^  duty  of  tonnage." 

Tonnitfpe  means  capacity  of  the  ship  or  vesseL 
The  prohibition  is,  therefore,  tantamount  to 
"No  State  shall  levy  any  duty  on  vessels  in 

?roportion  to  their  capacity."    Bouv.  L.  Die, 
,  tonnage. 

Duty  means  tax,  toll,  impost,  custom.  Web. 
Die. 

The  obvious  intent  of  this  prohibition  is,  to 
forbid  a  tax  upon  vessels  proportioned  to  their 
tonnage:  a  certain  rate  on  each  ton. 

Steamship  Co,  v.  F&r%  Wardens,  6  Wall..  84 
(78  U.  S.,  XVm.,  750);  and  see.  8  Stew.  &P., 
804;  8  Strobh.,  699;  4  Rich.,  289. 

If  this  be  so,  the  argument  is  exhausted,  and 
the  tax  is  illegal;  for  U  is  a  tax  proportioned  to 
tonnage. 

It  is  contended,  in  behalf  of  the  State,  that 
this  is  but  the  exercise  hj  it  of  the  taxing  power ; 
and  that  these  boats  bemg  used  in  navigating 
purely  within  its  limits,  the  prohibition  of  the 
Federal  Constitution  does  not  apply  to  this  tax; 
that  it  can  tax  its  citizens  and  property  in  any 
form  it  sees  fit. 

This  position  does  not  meet  the  objection 
drawn  from  the  Act  of  Congress  of  Mar.,  1819. 
and  the  Ordinance  of  the  Alabama  Convention 
of  Aug.  1819.  With* all  its  power  of  taxation, 
the  State  cannot  levy  a  tax  directly  or  indi- 
rectly upon  the  navigation  of  its  rivers. 

It  does  not  meet  the  objection,  that  this  legis- 
lation conflicts  with  the  exclusive  power  of 
Conjgress  over  this  subject  of  navigation  of  all 
navigable  rivers,  and  which  seems  to  be  defi- 
nitely settled  by  the  recent  decisions  of  this 
court. 

l%e  Belfast,  7  Wall.,  624  (74  U.  S.,  XIX., 
266);  Waring  Y,  OUurke,  5  How.,  465. 

The  position  does  not  meet  the  language  of 
the  prohibition,  which  expresses  a  universal 
proposition,  without  limitation  or  condition. 

The  prohibition  is  not  limited  to  tonnage 
duties  upon  vessels  engaged  in  foreign  or  inter- 
state commerce. 

It  is  not  found  in  the  Constitution  in  connec- 
tion with  any  grant  of  power  to  Congress,  nor 
In  connection  with  any  subject  theretofore 
treated,  from  which  any  limitation  or  qualifica- 
tion of  the  prohibition  can  be  inferred. 

It  is  placed  in  juxtaposition  with  other  abso- 
lute denials  of  power  to  the  States;  its  compan- 
ion denials  are  absolute,  and  are  matters  of  na- 
tional concern — raising  troops  and  ships  of  war 
in  times  of  peace,  making  agreements  with  other 
Slates,  fore^  nations,  etc.  This,  like  them,  is 
absolute  in  its  terms  and  is  of  national  concern. 

Its.£Copeis,  plainly, to  withhold  all  power  of 
taxation  in  that  form  from  the  States.  Leaving 
the  States  unrestrained  in  their  power  to  levy 
taxes  upon  the  property  of  their  citizens,  the 
Constitution  declares  that  they  shall  not  lay  any 
duty  of  tonnage. 

In  the  case  of  Bk,  v.  Lavell,  IS  Conn.,  512,  a 
suit  was  brought  against  a  vessel  to  recover  fees 
for  passing  through  the  channel  of  the  river 
from  New  London  to  Norwich  in  the  same 
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State.  The  court  upheld  the  claim,  because  it 
was  compensation  for  the  use  of  a  channel  im- 
proved by  artificial  means,  and  held  that  other- 
wise it  would  amount  to  a  tonnage  duty  upon 
the  vessel  and  be  illegal,  because  such  tax  could 
not  be  imposed  by  a  State,  that  power  being 
alone  confided  to  the  (Government  of  the  United 
States.! 

The  Supreme  Court  of  Alabama,  41  Ala.. 
246,  has  held  that  this  same  tax,  when  levied 
upon  steamboats  engaged  in  the  lighterage  busi- 
ness between  the  Port  of  Mobile  and  vessels  at 
the  anchorage  in  the  Bay  of  Mobile,  is  illegal 
and  cannot  be  enforced. 

It  is  levied  in  precisely  the  manner  in  which 
Congress  directed  the  levy  of  "  a  duty  of  ton- 
nage '  in  the  exercise  of  its  power  under  the 
Constitution. 

2  Briffht.  Dig.,  651 ;  1  Stat  at  L.,  27. 

But  also,  it  is  objectionable  as  a  regulation 
of  commerce.  The  court  judicially  knows 
the  position  and  character  of  the  rivers  on 
which  these  boats  ply,  and  the  nature  and 
course  of  the  general  commerce  of  the  country, 
and  that  they  are  inseparably  linked  with  that 
commerce  and  form  part  of  that  commerce  be- 
tween the  States,  by  means  of  these  vessels 
plying  thereon,  which  is  under  the  regulation 
of  the  Qeneral  Qovernment. 

Mr.  P,  Phillipa*  for  defendant  in  error: 

Here  the  owner  of  the  property  is  a  resident 
citizen;  the  property  itself  within  the  jurisdic- 
tion and  its  use  confined  to  trade  within  the 
State. 

Why  should  a  citizen,  whose  fortune  may  be 
invested  in  such  property,  be  exempt  from  con- 
tributing to  the  support  of  the  State,  whose 
laws  are  invoked  for  its  protection? 

The  answer  would  seem  to  rest  solely  upon 
the  use  of  the  particular  words  imposing  the 
tax  "at  the  rate  of  one  dollar  per  ton  on  the 
registered  tonnage." 

What  if  the  tax  had  been  laid  on  the  as- 
sessed value  of  the  vessel?  Then  the  validity 
of  the  Act  could  only  be  successfully  assailed 
by  maintaining  that  the  nature  of  the  property 
or  the  business  in  which  it  is  employed  creates 
the  exemption. 

"A  State  (says  Judge  McLean)  cannot  regu- 
late commerce;  but  It  may  do  many  thines 
which  more  or  less  afTect  it.  It  may  tax  a  ship 
or  other  vessel  used  in  commerce,  the  same  as 
other  property  owned  by  its  citizens.'' 

Passenger  cases,  7  How.,  402;  T<no  Boat  Co. 
V.  Bordelon,  7  La.  Ann.,  192. 

In  another  case  this  court  asks:  "  Is  a  tax 
upon  a  ship  as  property,  which  is  admitted  to 
be  an  instrument  of  commerce,  prohibited  to  a 
State?  May  it  not  tax  the  business  of  ship- 
building, the  same  as  the  exercise  of  any  other 
mechanic  art?  There  can  be  but  one  answer 
to  these  questions.  No  one  can  claim  an  ex- 
emption from  a  general  tax  on  his  business 
within  the  State,  on  the  grounds  that  its  prod- 
ucts may  be  used  in  commerce. 

Nathan  v.  La.,  8  How.,  82. 

In  a  still  later  case,  steamers  engaged  in  com- 
merce between  New  York  and  San  Francisco, 
by  way  of  Panama,  were  taxed  under  the  laws 
of  California.  This  tax  having  been  paid  un- 
der protest,  an  action  was  brought  to  recover 
it  back.  After  adverting  to  the  distinction  be- 
tween the  home  port  and  a  foreign  port,  this 

871 


1204-320 


8UFBBMB  COUBT  OF  TBX  UNTTBD  BTATEB. 


Dbc.  Tbbm, 


I 

court  Bays:  "  We  are  satisfied  that  the  State  of 
California  had  no  jurisdiction  over  these  yes- 
eels  for  the  purpose  of  taxation:  they  were  not 
properly  abidin^r  within  her  limits,  so  as  to  be 
come  incorporated  with  the  other  personal 
property  of  the  State;  they  were  there  but  tem- 
porarily, engaged  in  lawful  trade  and  com- 
merce, with  their  dtus  at  the  home  port«  and 
where  the  owners  were  liable  to  be  taxed  for 
the  capital  invested,  and  where  the  taxes  had 
been  oaid  ** 

Hays  V.  Steamship  Co.,  17  How.,  599.,  (68  U. 
8.,  XV..  256). 

It  is  thus  established  beyond  a  peradventure, 
that  there  is  nothing  in  the  character  of  a  ves- 
sel, or  in  the  fact  that  she  is  engaged  in  carry- 
ing on  foreign  commerce  or  commerce  among 
the  States,  which  exempts  her  from  the  power 
of  taxation  in  a  State  where  she  belones.  A 
fortiori  such  exemptions  cannot  be  claimed 
when  the  vessel  is  not  only  owned  in  the  State, 
but  is  engagc^i  in  commerce  exclusively  within 
its  limits. 

The  power  then  being  adequate  to  tax  this 
property,  does  the  Act  of  the  State  become 
unconstitutional,  because  of  the  particular  mode 
pointed  out  by  it  for  ascertaining  the  value  on 
which  the  tax  is  to  be  paid? 

It  would  puzzle  the  ingenuity  of  counsel  to 
ai»8ign  a  reason  why  there  should  have  been 
engrafted  on  the  Constitution  an  exemption 
from  state  taxation  for  property  thus  circum- 
stanced. But,  reasonable  or  unreasonable,  it  is 
asserted  that  such  a  provision  exists. 

*'No  State  shall,  without  consent  of  Con- 
gress, lay  any  duty  of  tonnage,  keep  troops  or 
ships  of  warl  enter  into  any  agreement  or  com- 
pact with  another  State  or  with  a  foreign  pow- 
er, or  engage  in  war  unless  actually  invaded," 

All  the  provisions  of  this  section  alike  refer 
to  subjects  of  general  concern,  in  which  the 
people  and  the  several  States  are  interested. 
The  prohibition  of  the  tonnage  duty  referred 
to  is  a  corollary  to  the  mnt  of  the  commercial 
power.  It  is  part  and  parcel  of  the  policy, 
which  declares  that  "  No  preference  shall  be 
given  in  any  regulation  of  commerce  or  rev- 
enue, to  the  ports  of  one  State  over  those  of 
another;"  and  which  further  provides  that 
"  Vessels  bound  to  or  from  one  State,  shall  not 
be  obliged  to  enter,  clear,  or  pay  duties  in  an- 
other." 

This  is  not  a  tax  upon  vessels  without  refer- 
ence to  the  place  of  ownership,  but  is  one  con- 
fined to  those  only  owned  in  and  engaged  in 
the  trade  of  the  State,  and  subjects  it  to  the 
same  contribution  which  all  other  property  in 
the  State  is  made  to  bear. 

Why  should  the  State  be  prohibited  from 
holding  this  property  of  its  citizens  liable  to 
taxation,  or  why  should  the  consent  of  Con- 
gress be  necessary  in  a  matter  where  the  rights 
and  interests  of  no  others  are  concerned  than 
those  of  the  State  and  its  citizens? 

P&rryY.  Torrence,  8  Ohio,  525;  VooUty  v.  War- 
dens, 12  How.,  814. 

Mr.  Justice  Clifford  delivered  the  opinion  of 
the  court: 

Assumpsit  for  money  had  and  received  is  an 
appropriate  remedy  to  recover  back  moneys 
illegally  exacted  by  a  collector  as  taxes,  in  all 
jurisdictions  where  no  other  remedy  is  given, 
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unless  the  tax  was  voluntarily  paid  or  some 
statutory  conditions  are  anneixed  to  the  exercise 
of  the  riffht  to  sue,  which  were  unknown  at 
common  law. 

Where  the  party  assessed  voluntarily  pays 
the  tax  he  is  without  remedy  in  such  an  action, 
but  if  the  tax  is  illegal  or  was  erroneously  as 
sessed,  and  he  paid  it  by  compulsion  of  law  or 
under  protest,  or  with  notice  that  he  Intends  to 
institute  a  suit  to  lest  the  validity  of  the  tax, 
he  may  recover  it  back  in  such  an  action,  un- 
less the  legislative  authority,  in  the  jurisdiction 
where  the  tax  was  levied,  has  prescribed  some 
other  remedy  or  has  annexed  some  other  con- 
ditions to  the  exercise  of  the  right  to  institute 
such  a  suit.  Elliott  v.  Swartwout,  10  Pet.,  150; 
Bend  v.  Hoyt,  13  Pet.,  267.  . 

On  the  22d  of  February,  1866.  the  Legisla- 
ture of  Alabama  passed  a  revenue  Act,  and 
therein,  among  other  things,  levied  a  tax  *'  on 
all  steamboats,  vessels  and  other  watercrafts 
plying  in  the  navigable  waters  of  the  State,  at 
the  rate  of  $1-00  per  ton  of  the  registered  ton- 
nage thereof,"  to  '*  be  assessed  and  collected  at 
the  port  where  such  vessels  are  registered,  if 
practicable;  otherwise,  at  any  other  port  or 
landine  within  the  State  where  such  vessel  may 
be."    Sess.  Acts,  1846,  p.  7. 

Five  steamboats  were  owned  by  the  plaintiffs, 
who  were  citizens  of  that  State,  doing  business 
at  Mobile  under  the  firm  name  set  forth  in  the 
record.  All  the  steamboats  were  duly  en- 
rolled and  licensed  in  conformity  to  the  Act  of 
Congress  entitled  "  An  Act  for  Enrolling  and 
Licensing  Ships  and  Vessels  to  be  Employed  in 
the  Coasting  Trade  of  the  United  States,"  and 
the  record  shows  that  at  the  time  the  taxes, 
which  are  the  subject  of  controversy,  were  im- 
posed and  collected,  all  those  steamboats  were 
engaged  in  the  navi^tion  of  the  Alabama, 
Bigbee  and  Mobile  Rivers,  in  the  transporta- 
tion of  freight  and  passengers  between  the* 
Port  of  Mobile  and  other  towns  and  landings 
on  said  rivers,  within  the  limits  of  the  State, 
the  said  rivers  being  "  waters  navigable  from 
the  sea  by  vessels  oi  ten  or  more  tons  burthen." 
1  Stat,  at  L..  77. 

Such  steamboats  are  deemed  ships  and  ves- 
sels of  the  United  States,  and  as  such  are  en 
titled  to  the  privileges  secured  to  such  ships 
and  vessels  by  the  Act  of  Congress  providing 
for  enrolling  and  licensing  ships  and  vessels  to 
be  employed  in  that  trade.     1  Stat,  at  L..  805. 

Annexed  to  the  agreed  statement  exhibited 
in  the  record  is  a  sch^ule  of  the  taxes  imposed 
and  collected,  in  which  are  also  given  the  names 
of  the  respective  steamboats,  their  tonnage  and 
their  value,  and  the  proportion  assessed  by  the 
county  as  well  as  that  imposed  by  the  State. 
Committed  as  the  assessments  were  to  the  same 
person  to  collect,  it  is  immaterial  whether  the 
taxes  were  ass^sed  for  the  State  or  for  the 
county,  as  the  collector  demanded  the  whole 
amount  of  the  plaintiffs,  and  they  paid  the  same 
under  protest,  the  sums  specified  as  countv 
taxes  including  also  a  charge  made  by  the  col- 
lector for  fees  m  collecting  the  money. 

Separately  stated  the  taxes  were  as  follows: 
On  the  steamboat  C.  W.  Dorrance,  821  tons 
burden,  valued  at  $6,000,  taxed,  state  tax  $821. 
county  tax  $322.25;  Flirt,  tonnage  814  tons^ 
valued  at  $2,600.  taxed,  state  tax  $214,  county 
tax  $215.25;  Cherokee,  tonnage  310  tons,  val- 
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ued  at  $15,500,  taxed,  state  tax  $810,  county 
tax  $311.25;  Coquette,  tonnage  245  tons,  valued 
at  $4,000,  taxed,  state  tax  $245,  county  tax 
$246.25;  St.  Charles,  tonnage  881  tons,  valued 
at  $15,000,  taxed,  state  tax  $881,  county  tax 
$d32.25;  showing  that  the  county  tax  as  well 
as  the  state  tax  is  $1  per  ton  of  the  registered 
tonnage  of  the  steamboats,  exclusive  of  the  fees 
charged  bv  the  collector. 

Demand  of  the  taxes  having  been  made  by 
the  collector,  the  plaintiffs  protested  that  the 
same  were  illegal,  but  they  ultimately  paid  the 
same  to  prevent  the  collector  from  seizing  the 
steamboats  and  selling  the  same  in  case  they  re- 
fused to  pay  the  amount.  Thev  paid  the  sum 
of  $2,848.25  as  the  amount  of  the  taxes,  fees 
and  expenses  demanded  by  the  defendant,  and 
brought  an  action  of  assumpsit  against  the  col 
lector  in  the  Circuit  Court  of  the  State  for  Mo- 
bUe  Countv  to  recover  back  the  amount,  upon 
the  ground  that  the  sum  was  illegally  exacted. 
Judgini^nt  was  rendered  in  that  court  for  the 
plaintiffs,  the  court  deciding  that  the  facts  dis 
closed  in  the  agreed  statement  showed  that  the 
taxes  were  illegal,  as  having  been  levied  in  vio- 
lation of  the  Federal  Constitution.  Appeal 
was  taken  by  the  defendant  to  the  Supreme 
Court  of  the  State,  where  the  parties  were  again 
heard,  but  the  Supreme  Court  of  the  State,  dif- 
fering in  opinion  from  the  circuit  court  where 
the  suit  was  commenced,  rendered  judgment 
for  the  defendant,  whereupon  the  plaintiffs  sued 
out  a  writ  of  error  and  removed  the  record  into 
this  court  for  reexamination. 

I.  Two  principal  objections  were  made  to  the 
taxes  by  the  plaintiffs,  as  appears  bv  the  agreed 
statement,  which  is  made  a  part  of  the  record. 
(1)  That  the  taxes  as  levied  and  collected  were 
in  direct  contravention  of  the  prohibition  of  the 
Constitution,  that  "No  State  shall,  without  the 
consent  of  Congress,  levy  any  duty  of  tonnage," 
and  the  proposition  of  the  plaintiffs  was  and 
still  la  that  the  Act  of  the  Legislature  of  the 
State  directs  in  express  terms  that  such  taxes 
shall  be  levied  on  all  steamboats,  vessels  and 
other  water-craft  plying  in  the  navigable  wa- 
ters of  the  State.  (2)  That  the  Slate  law  levy- 
ing the  taxes  violates  the  compact  between  the 
Sute  and  ihe  United  States, that  "All  navigable 
waters  within  the  said  State  shall  forever  re- 
maiD  public  highways,  free  to  the  citizens  of 
the  said  State  and  of  the  United  States,  without 
any  tax,  duty,  imooet  or  toll  therefor  imposed 
by  the  said  State. '^    8  Stat,  at  L.,  492. 

1.  Congress  has  prescribed  the  rules  of  ad- 
measurement and  computation  for  estimating 
the  tonnage  of  American  ships  and  vessels.  18 
Stat,  at  L..  09,  444. 

Viewed  in  the  light  of  those  enactments,  the 
word  "tonnage"  as  applied  to  American  ships 
and  vessels,  must  be  held  to  mean  their  entire 
internal  cubic  capacitv,  or  contents  of  the 
ahii>  or  vessel  expressed  in  tons  of  one  hundre«l 
cubic  feet  each,  as  estimated  and  ascertained 
bj  those  rules  of  admeasurement  and  of  compu- 
tation. Alexander  Y,  Bailroad  Co.,  8  Strob.  598, 

Power  to  tax,  with  certain  exceptions,  re- 
sides with  the  States  independent  of  the  Federal 
Gk>vemment,and  the  power,  when  confined  with- 
in iti  true  limits,  may  be  exercised  without  re- 
straint from  any  federal  authority.  They  can- 
not, however,  without  the  consent  of  Congress, 
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lay  any  duty  of  tonnage,  nor  can  they  levy  any 
imposts  or  duties  on  imports  or  exports,  except 
what  may  be  absolute  necessary  lor  executing 
their  inspection  laws,  as  without  the  consent  or 
Congress  they  are  unconditionally  prohibited 
from  exercising  any  such  power.  Outside  of 
those  prohibitions  the  power  of  the  States  to 
tax  extends  to  all  objects  within  the  severely 
power  of  the  States,  except  the  means  and  in- 
struments of  the  Federal  €k)vemment.  But 
9hips  and  vessels  owned  by  individuals  and  be- 
longing to  the  commercial  marine  are  regarded 
as  the  private  property  of  their  owners,  and  not 
as  the  mstruments  or  means  of  the  Federal  Qov- 
ernment,  and  as  such,  when  viewed  as  property, 
they  are  plainly  within  the  taxing  power  of  the 
States,  as  they  are  not  withdrawn  from  the 
operation  of  that  power  by  any  express  or  im- 
plied prohibition  contained  in  the  federal  Con- 
stitution. Nathan  v.  Louieiana,  8  How.,  82; 
HatMll  V.  Maryland,  8  Gill,  14. 

Argument,  therefore,  to  show  that  they  may 
be  taxed  as  other  property  belonging  to  the  cit- 
izens of  the  State  is  hardly  necessary,  as  the 
opposite  theory  is  indefensible  in  principle, 
contrary  to  the  generally  received  opinion,  and 
is  wholly  unsupported  by  any  judicial  determi- 
nation. Direct  adjudication  to  support  that 
proposition  is  not  to  be  found  in  the  reported 
decisions  of  this  court,  but  there  are  several 
cases  which  concede  that  such  a  tax,  if  levied 
by  a  State,  would  be  legal,  and  no  doubt  is 
entertained  that  the  concession  is  properly 
made.  Passenger  Ooms,  7  How.,  402;  Hays  v. 
Steamship  Co.,  17How.,  698 [58 U.S, XV., 255]. 

Such  a  concession,  however,  does  not  advance 
the  argument  much  for  the  defendant,  as  it  is 
not  oxily  equally  true  but  absolutely  certain  that 
no  State  can,  without  the  consent  of  Congress, 
lay  any  duty  of  tonnage;  and  the  question  still 
remains  to  be  determined  whether  the  taxes  in 
this  case  were  or  were  not  levied  as  duties  of 
tonnage,  as  it  is  clear,  if  they  were,  that  the 
judgment  of  the  state  court  must  be  reversed. 

Taxes  levied  by  a  Sstate  upon  ships  and  ves- 
sels owned  by  the  citizens  of  the  State  as  prop- 
erty, based  on  a  valuation  of  the  same  as  prop- 
erty, are  not  within  the  prohibition  of  the  Con- 
stitution, but  it  is  equally  clear  and  undeniable 
that  taxes  levied  by  a  State  upon  ships  and  ves- 
sels as  instruments  of  commerce  and  navigation 
are  within  that  clause  of  the  instrument  which 
prohibits  the  States  from  levying  any  duty  of 
tonnage,  without  the  Consent  of  Congress;  and 
it  makes  no  difference  whether  the  ships  or  ves- 
sels taxed  belong  to  the  citizens  of  the  State 
which  levies  the  tax  or  to  the  citizens  of  anothei 
State,  as  the  prohibition  is  general,  withdraw- 
ing altogether  from  the  States  the  power  to  lay 
any  duty  of  tonnage  under  any  circumstances, 
without  the  consent  of  Congress.  OUfbont  v. 
Offden,  9  Wheat.,  202;  Sinnot  v.  Davenport,  22 
How.,  288  168  U.  S.,  XVI., 2461;  Foster  y.  Dav- 
enp(yrt,  22  How.,  245  [68  U.  8.,  XVI.,  248]; 
Perry  v.  Torrence,  8  Ohio.  524. 

Annual  taxes  upon  property  in  ships  and  ves- 
sels are  continually  laid,  and  their  validity  was 
never  doubted  or  called  in  question,  but  if  the 
States,  without  consent  of  Congress,  tax  ships 
or  vessels  as  instruments  of  commerce,  by  a  ton- 
nage duty,  or  indirectly  by  imposing  the  tax 
upon  the  master  or  crew,  they  assume  a  juris- 
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diction  which  they  do  not  possess,  as  every 
such  Act  falls  directly  within  the  prohibition  of 
the  Constitution.  Pcmenger  cases,  7  How.,  447, 
481. 

Prior  to  the  adoption  of  the  Constitution  the 
States  attempted  to  regulate  commerce,  and 
they  also  levied  duties  on  imports  and  exports 
and  duties  of  tonnage,  and  it  was  the  embarrass- 
ments growing  out  of  such  regulations  and  con- 
flicting obligations  which  mainly  led  to  the 
abandonment  of  the  Confederation  and  to  the 
more  perfect  union  under  the  present  Consti- 
tution. 

Congress  possesses  the  power  to  regulate  com- 
merce Vllh  foreij^n  nations  and  among  the  sev- 
eral States  and  it  is  well  settled  law  that  the 
word  ''commerce/'  as  used  in  the  Constitution, 
comprehends  navigation  and  that  it  extends  to 
every  species  of  commercial  intercourse  between 
the  United  States  and  foreign  nations  and  to  all 
commerce  in  the  several  States,  except  such  as 
is  completely  internal  and  which  does  not  ex- 
tend to  or  affect  other  States.  QibboM  v.  Ogden, 
9  Wheat..  193. 

Authority  is  also  conferred  upon  Congress  to 
lay  and  collect  taxes,  but  this  grant  does  not 
supersede  the  power  of  the  States  to  tax  for  the 
support  of  their  own  governments,  nor  is  the 
exercise  of  that  power  by  the  States,  unless  it 
extends  to  objects  prohibited  by  the  Constitu- 
tion, an  exercise  of  any  portion  of  the  power 
that  is  granted  to  the  United  States. 

Whether  the  Act  of  laying  and  collecting 
taxes,  duties,  imposts  and  excises  was  a  branch 
of  the  taxing  power  or  of  the  power  to  regulate 
commerce,  was  directly  under  consideration  in 
the  case  last  cited ;  and  it  was  conclusively  set- 
tled that  the  exercise  of  such  a  power  must  be 
classed  with  the  power  to  levy  taxes.  Had  the 
Constitution,  therefore,  contained  no  prohibi- 
tion, it  is  quite  clear  that  it  would  have  been 
competent  for  the  States  to  levy  duties  on  im 
ports,  exports  or  tonnage,  as  they  had  done  un 
der  the  Confederation. 

Tonnage  duties  are  as  much  taxes  as  duties 
on  imports  or  exports,  and  the  prohibition  of 
the  Constitution  extends  as  fully  to  such 
duties  if  levied  by  the  States  as  to  duties  on 
imports  or  exports,  and  for  reasons  quite  as 
strong  as  those  which  induced  the  framers  of 
the  Constitution  to  withdraw  imports  and  ex- 
ports from  state  taxation.  Measures,  however, 
scarcely  distinguishable  from  each  other  may 
flow  from  distinct  grants  of  power,  as,  for  ex- 
ample. Congress  does  not  possess  the  power  to 
rt'gulate  the  purely  internal  commerce  of  the 
States,  but  Congrc&s  may  enroll  and  license  ships 
and  vessels  to  sail  from  one  port  to  another  in 
the  ^ame  State;  and  it  is  clear  that  such  ships 
and  vessels  are  deemed  ships  and  vessels  of  the 
United  States,  and  that  as  such  they  are  entitled 
to  the  privileges  of  ships  and  vessels  employed 
in  the  coasting  trade.  1  Stat,  at  L.,  287,  805; 
3  Kent,  Com.  (11th  ed.)  203. 

Ships  and  vessels  enrolled  and  licensed  under 
that  Act  arc  authorized  to  carry  on  the  coasting 
trade,  as  the  Act  contains  a  positive  enactment 
that  the  ships  and  vessels  it  describe,  and  no 
others,  shall  be  deemed  ships  and  vessels  of  the 
United  States  entitled  to  the  privileges  of  ships 
and  vessels  employed  in  the  trade  therein  de 
scribed.     Oihbonsr,  Ogden,  9  Wheat.,  212. 

Evidently  the  word  "license"  as  used  in  that 
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Act,  as  the  court  say  in  that  case,  means  per- 
mission or  authority,  and  it  is  e<]|ually  clear  that 
a  license  to  do  any  particular  thing  is  a  permis- 
sion or  authority  to  do  that  thing,  and  if  granted 
by  a  person  having  power  to  grant  it,  that  it 
transfers  to  the  grantee  the  right  to  do  what- 
ever it  purports  to  authorize. 

Unquestionably,  the  power  to  regulate  com- 
merce includes  navigation  as  well  as  traffic  in 
its  ordinary  signification,  and  embraces  ships 
and  vessels  as  the  instruments  of  intercourse  and 
trade  as  well  as  the  officers  and  seamen  em- 
ployed in  their  navigation.  Brown  v.  Maryland, 
12  Wheat.,  445;  New  York  v.  MUn,  11  Pet.,134; 
People  V.  Brooks,  4  Den.,  476;  SUaniboat  Co,  v. 
Livingston,  3  Cow.,  743. 

Steamboats,  as  well  as  sailing  ships  and  ves- 
sels, are  required  to  be  enroll  and  licensed 
for  the  coasting  trade,and  the  record  shows  that 
all  the  steamboats  taxed  in  this  case  had  con- 
formed to  all  the  regulations  of  Congress  in 
that  regard;  that  they  were  duly  enrolled  and 
licensed  for  the  coasting  trade  and  were  en- 
gaged in  the  transportation  of  passengers  and 
rreight  within  the  limits  of  the  State,  upon  wa- 
ters navigable  from  the  sea  by  vessels  of  ten  or 
more  tons  burden. 

Tonnage  duties,  to  a  greater  or  less  extent, 
have  been  imposed  by  (x>ngress  ever  since  the 
Federal  Government  was  organized,  under  the 
Constitution,  to  the  present  time.  They  have 
usually  been  exacted  when  the  ship  or  vessel  en- 
tered the  port,  and  have  been  collected  in  a 
manner  not  substantially  different  from  that 
prescribed  in  the  Act  of  the  State  Legislature  un- 
der consideration.  Undisputed  authority  exists 
in  Congress  to  impose  such  duties,  and  it  is  not 
pretenaed  that  any  consent  has  ever  been  given 
by  Congress  to  the  State  to  exercise  any  such 
power. 

If  the  tax  levied  is  a  duty  of  tonnage,  it  is 
conceded  that  it  is  illegal,  and  it  is  difficult  to 
see  how  the  concession  could  be  avoided,  as  the 
prohibition  is  express,  but  the  attempt  is  made 
to  show  that  the  Legislature  in  enacting  the  law 
imposing  the  tax,  merely  referred  to  the  regis- 
tered tonnage  of  the  steamboats  *'  as  a  way  or 
mode  to  determine  and  ascertain  the  tax  to  be 
assessed  on  the  steamboats,  and  to  furnish  a  rule 
or  rate  to  govern  the  assessors  in  the  perform- 
ance of  their  duties." 

Suppose  that  could  be  admitted,  it  would  not 
have  much  tendency  to  strengthen  the  argument 
for  the  defendant,  as  the  suggestion  concedes, 
what  is  obvious  from  the  8ch^ule,that  the  taxea 
are  levied  without  any  regard  to  the  value  of 
the  steamboats.  But  the  proposition  involved 
ill  the  suggestion  cannot  be  admitted,  as  by  the 
very  terms  of  the  Act,  the  tax  is  levied  on  the 
steamboats  wholly  irrespective  of  the  value  of 
the  vessels  as  property,  and  solely  and  exclu- 
sively on  the  basis  of  their  cubic  contents  as 
ascertained  by  the  rules  of  admeasurement  and 
computation  prescribed  by  the  Act  of  Congress. 

Bv  the  terms  of  the  law  the  taxation  pie- 
scribed  is  "at  the  rate  of  one  dollar  per  ton 
of  the  registered  tonnage  thereof"  and  the 
90th  section  of  the  Act  provides  that  the  tax 
collector  must,  each  year,  demand  of  the  person 
in  charge  of  the  steamboat  whether  the  taxes 
have  been  paid,  and  if  the  person  in  charn^e  fails 
to  produce  a  receipt  therefor  by  a  trt.tcolh'cior. 
authorized  to  collect  such  taxes,  the  collector 
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^  having  the  list  must  at  once  proceed  to  assess 
the  same,  and  if  the  tax  is  not  paid  on  demand 
he  most  seize  such  steamboat,  etc.,  and  after 
twenty  days'  notice,  as  therein  prescribed,  shall 
sell  the  same,  or  so  much  thereof  as  will  pay 
the  taxes  and  expenses  for  keeping  and  costs. 
Sess.  Acts.  1866,  pp.  7.  31. 

Leffislative  enactments,  where  the  language 
is  unambiguous,  cannot  be  changed  by  con> 
stniction,  nor  can  the  language  be  divested  of 
its  plain  and  obvious  meaning.  Taxes  levied 
under  an  enactment  which  directs  that  a  tax 
shall  be  imposed  on  steamboats  at  the  rate  of  $1 
per  ton  of  the  registered  tonnage  thereof,  and 
that  the  same  shall  be  assessed  and  collected  at 
the  port  where  such  steamboats  are  registered, 
cannot,  in  the  judgment  of  this  court,  be  held 
to  be  a  tax  on  the  steamboat  as  property.  On 
the  contrary,  the  tax  is  just  what  the  language 
imports,  a  duty  of  tonnage,  which  is  made  even 
plainer  when  it  comes  to  be  considered  that  the 
steamboats  are  not  to  be  taxed  at  all  unless  they 
are  "plying  in  the  navigable  waters  of  the 
State"  showing  to  a  demonstration  that  it  is  as 
instruments  of  commerce  and  not  as  property 
that  they  are  required  to  contribute  to  the  reve- 
nues of  the  State. 

Such  a  provision  is  much  more  clearly  with- 
in the  prohibition  in  question  than  the  one  in- 
volved in  a  recent  case  decided  by  this  court,  in 
which  it  was  held  that  a  statute  of  a  State  en 
acting  that  the  wardens  of  a  port  were  entitled 
to  demand  and  receive,  in  addition  to  other 
fees,  the  sum  of  $5  for  every  vessel  arriving  at 
the  port,  whether  called  on  to  perform  any 
service  or  not,  was  both  a  regulation  of  com- 
merce and  a  duty  of  tonnage,  and  that  as  such 
it  was  unconstitutional  and  void.  SUamship 
Co.  V.  F&rt  Wardens,  6  Wall,  34  [73  U.  S., 
XVIII..  750J. 

Speaking  of  the  same  prohibition,  the  Chitf 
Justice  said  in  that  case  that  those  words, in  their 
most  obvious  and  general  sense,  describe  a  duty 
proportioned  to  the  tonnage  of  the  vessel — ^a 
certain  rate  on  each  ton — which  is  exactly  what 
is  directed  by  the  provision  in  the  tax  Act  be- 
fore the  court,  but  he  added  that  it  seems  plain, 
if  the  Constitution  be  taken  in  that  restricted 
sense,  it  would  not  fully  accomplish  the  intent 
of  the  framers,  as  the  prohibition  upon  the 
States  against  levying  duties  on  imports  or  ex- 
ports would  be  ineffectual  if  it  did  not  also  ex- 
tend to  duties  on  the  ships  which  serve  as  the 
vehicles  of  conveyance,  which  was.  doubtless, in- 
tended by  the  prohibition  of  any  duty  of  ton- 
nage. "It  was  not  only  a  pro  rata  tax  which  was 
prohibited,  but  any  duty  on  the  ship,  whether 
a  fixed  sum  upon  its  whole  tonnage,  or  a  sum 
to  be  ascertained  by  comparing  the  amount  of 
tonnage  with  the  rate  of  dutv. 

Assume  the  rule  to  be  as  there  laid  down  and 
all  must  agree  that  "the  levy  of  the  tax  in  ques- 
tion is  expressly  prohibited,  as  the  schedule 
ahows  that  it  is  exactly  proportioned  to  the 
registered  tonnage  of  the  steamboats  plying  in 
the  navigable  waters  of  the  State." 

Strong  as  the  language  of  the  Chief  Justice  is 
in  that  case,  it  is  no  stronger  than  the  language 
employed  by  the  Supreme  Court  of  the  State  to 
which  this  writ  of  error  was  addressed  in  the 
case  of  Sheffield  v.  Parsons,  8  Stew.  &  P.,  804. 
in  which  the  court  in  effect  says  that  no  tax, 
ctistom  or  toll  can  be  levied  "  on  the  tonnage 
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of  any  vessel,  without  the  consent  of  Congress, 
for  any  purpose."  Precisely  the  same  rule  was 
applied  by  that  court  to  vessels  duly  enrolled 
and  licensed  for  the  coasting  trade,  and  which 
were  exclusively  engaged  in  the  towage  and 
lighterage  business  in  the  bay  and  harbor 
of  Mobile,  carrying  passengers  and  freight  be- 
tween the  city  and  vessels  at  the  anchorage  be- 
low the  bar.    Lott  v.  Morgan,  41  Ala.,  250. 

Some  stress  was  laid  in  that  case  upon  the 
circumstances  that  the  vessels  taxed  were  en- 
gaged in  transporting  cargoes  to  and  from  ves- 
sels engaged  in  foreign  commerce,  bound  to  that 
port,  but  it  is  quite  clear  that  that  circumstance 
is  entitled  to  no  weight,  as  the  prohibition  ex- 
tends to  all  ships  and  vessels  entitled  to  the  piiv- 
ileges  of  ships  and  vessels  employed  in  the 
coasting  trade,  whether  employed  in  commer- 
cial intercourse  between  ports  in  different  States 
or  between  different  ports  in  the  same  State. 
People  V.  8.  dbRB.  R.  Co.,  15  Wend.,  131; 
Steamboat  Co.  v.  Livingston,  3  Cow.,  743. 

Formerly  harbor- masters,  at  the  Port  of 
Charleston,  by  an  ordinance  of  that  City,  might 
exact  one  cent  per  ton,  once  in  every  three 
months,  of  every  steam- packet  or  other  vessel 
from  certain  adjoining  States  trading  steadily 
there  and  performing  regular  successive  voyages 
to  that  port,  but  when  the  question  came  to  be 
presented  to  the  Court  of  Errors  of  that  State,  the 
judges  unanimously  held  that  the  exaction  was 
a  duty  of  tonnage,  and  that,  as  such,  the  pro- 
vision was  unconstitutional  and  void.  Alexan- 
der V.  Railroad,  3  Strob.,  698. 

Taxes  in  aid  of  the  inspection  laws  of  a 
State,  under  special  circumstances,  have  been 
upheld  as  necessary  to  promote  the  interests  of 
commerce  and  the  security  of  navigation. 
Cooley  V.  P&rt  Wardens,  12  How.,  814. 

Laws  of  that  character  are  upheld  as  con- 
templating benefits  and  advantages  to  com- 
merce andnavigation,  and  as  altogether  distinct 
from  imposts  and  duties  on  imports  and  ex- 
ports ana  duties  of  tonnage.  Usage,  it  is  said, 
has  sanctioned  such  laws  where  Congress  has 
not  legislated,  but  it  is  clear  that  such  laws  bear 
no  relation  to  the  Act  in  question,  as  the  Act  un- 
der consideration  is  emphatically  an  Act  to 
raise  revenue  to  replenish  the  treasury  of  the 
State  and  for  no  other  purpose,  and  aoes  not 
contemplate  any  beneficial  service  for  the  steam- 
boats or  other  vessels  subjected  to  taxation. 

Beyond  question  the  Act  is  an  Act  to  raise 
revenue  without  any  corresponding  or  equiva- 
lent benefit  or  advantage  to  the  vessels  taxed  or 
to  the  shipowners  and,  coneequently,  it  cannot 
be  upheld  by  virtue  of  the  rules  applied  in  the 
construction  of  laws  regulating  pilot  dues  and 
port  charges.  State  v.  Charleston,  4  Rich.,  286; 
Benedict  Y,  VanderbUt,  1  Rob.  N.  Y.,  200. 

Attempt  was  made  in  the  case  of  Alexander 
V.  Railroad  [supra],  to  show  that  the  form 
of  levying  the  tax  was  simply  a  mode  of  as- 
sessing the  vessels  as  property,  but  the  argu- 
ment did  not  prevail,  nor  can  it  in  this  case,  as 
the  amount  oi  the  tax  is  measured  by  the  ton- 
nage of  the  steamboats  and  not  by  their  value 
as  property. 

Reference  is  made  to  the  case  of  The  Union 
Towboat  Co.  v.  BordeUm,  7 La.  Ann.,  195,  as  as- 
serting the  opposite  rule,  but  the  court  is  of  a 
different  opinion,  as  the  tax  in  that  case  was 
levied,  not  upon  the  boat  but  upon  the  capita] 
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of  the  company  owning  the  boat,  and  the  court 
in  delivering  their  opinion  say  the  capital  of  the 
company  is  property,  and  the  Constitution  of 
the  state  requires  an  equal  and  uniform  tax  to 
be  imposed  upon  it  with  the  other  property  of 
the  state  for  the  support  of  government. 

For  these  reasons  the  court  is  of  opinion  that 
the  state  law  levying  the  taxes  in  this  case  is 
unconstitutional  and  void,  that  the  Judgment  of 
the  state  court  is  erroneous,and  that  it  must  be 
reversed,  and  having  come  to  that  conclusion 
the  court  does  not  find  it  necessary  to  determine 
the  other  question. 

Judgment  reversed,  with  easts,  and  the  cause  re- 
manded for  further  proceedings  in  conformity  to 
the  opinion  of  the  court.  s 

Cited-19  Wall..  584;  aO  WaU.,681 :  98U.  8.,  102.103; 
94  U.  S..  244 ;  95  U.  S..  86. 491 ;  99  U.  8.,  277,  284 :  106  U. 
&.,4m;  107  U.  S.,3T6;  3  0111^456;  6  Diss.,  510;  44 
Ind.,  195  ;  27  Am.  Rep.,  555  (9  W.  &ya.,170). 


THE  MOBILE  TRADE  COMPANY,  Pfff^  in 

Err,, 
V. 

ELISHA  B.  LOTT. 

(8ee  8.C.,**  State  Tonnaoe  Tax  Cksses,"    12    Wall., 

221-226). 

States  cannot  levy  a  duty  of  tonnage  on  vessels — 
extent  of  prohibition . 

Precediogr  case  of  Cox  v.  Lott,  followed. 

The  States  cannot  levy  a  duty  of  tonnage  on  ships 
or  vessels. 

The  prohibition  extends  to  ships  or  vessels  em- 
ployed in  commerce  between  ports,  and  places  in 
the  same  State. 

[No.  147.] 
Argued  Apr,  14, 1871.      Decided  Oct,  SO,  1871, 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Alabama. 

The  bill  in  this  case  was  filed  in  a  chancery 
court  of  the  County  of  Mobile,  Alabama,  by  the 
plaintiff  in  error,  tor  an  injunction  against  the 
collection  of  certain  taxes.  A  decree  having  been 
entered  in  favor  of  the  complainant,  the  re- 
spondent took  an  appeal  to  the  Supreme  Court 
of  the  State,  by  which  the  said  decree  was  re- 
versed. Whereupon  the  complainant  sued  out 
this  writ  of  error. 

The  case  is  further  stated  by  the  court. 

For  abstract  of  arguments  upon  this  case, 
see  the  case  preceding,  with  which  this  case 
was  argued. 

Messrs,  P.  Hamilton  and  J.  A.  Camp- 
bell, for  plaintiff  in  error. 

Mr.  P.  Phillips,  for  defendant  in  error. 

Mr,  Justice  Clifford  delivered  the  opinion 
of  the  court : 

Much  discussion  of  the  questions  involved  in 
this  record  will  not  be  required,  as  they  are 
substantially  the  same  as  those  presented  in  the 
preceding  case,  which  have  already  been  fully 
considered  and  definitely  decided. 

Submitted,  as  the  case  was,  in  the  court  be- 
low, on  a  demurrer  to  the  bill  of  complaint,  and 
on  the  answer  of  the  respondent,  it  will  be  nec- 
essary to  refer  to  the  pleadings  to  ascertain 
the  nature  of  the  controversy,  by  which  It  ap- 
pears that  the  complainants  are  a  Corporation, 
created  by  the  Legislature  of  the  State  of  Ala- 
bama, having  their  place  of  business  at  Mobile, 
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in  that  State;  that  they  were  the  owners  of 
twelve  steamboats,  as  alleged  in  the  bill  of  / 
complaint,  filed  by  them  on  the  12th  of  Octo- 
ber, 1867,  in  the  Chancery  Court  for  that 
county , and  that  the  respondent  is  the  Collector 
of  taxes  for  that  county,  and  a  resident  of  the 
City  of  Mobile. 

Coming  to  the  merits,  the  complainants  al- 
lege that  the  respondent,  as  such  collector,  pre- 
tends and  insists  that  they  are  liable  under  the 
laws  of  the  State  to  pay  a  state  tax  of  %l  per 
ton  of  the  registered  tonnage  of  the  said  several 
steamboats,  without  any  regard  to  their  value 
as  property :  that  he  also  claims  that  he,  as  such 
collector,  is  authorized  by  law  to  collect  that 
amount  of  the  complainants,  and  also  another 
sum  equal  to  seventy -five  per  cent,  of  the  state 
tax,  for  the  county,  and  also  another  sum, 
equal  to  twenty  five  per  cent,  of  the  state  tax, 
as  a  school  tax,  making  in  all  a  tax  of  $2  per 
tdn  of  the  registered  tonnage  of  the  said  several 
steamboats,  exclusive  of  Uie  fees  of  the  col- 
lector and  assessor,  amounting  to  $1.50  on  each 
of  the  said  steamboats.  All  of  the  taxes  in  con- 
troversy in  this  case  were  levied  by  virtue  of 
an  Act  of  the  Legislature  approvea  February 
19,  1867.  entitled  *'An  Act  to  Establish  Reve- 
nue Laws  for  the  State,"  and  it  is  conceded  that 
the  provisions,  so  far  as  respects  this  contro- 
versy, are  the  same  as  the  Act  under  which  the 
taxes  were  levied  in  the  preceding  case.  Sess. 
Acts  1887,  p.  645;  Rev.  Code,  1867,  p.  169,  art 
II.,  sec.  484,  par.  11.  Bills  of  the  taxes,  it  is  al- 
leged, were  rendered  to  the  complainants,  but 
it  IS  not  necessary  to  enter  into  these  details, 
except  to  say  that  the  taxes  wen  levied  in 
the  same  form  as  in  the  preceding  case,  and 
the  complainants  allege  that  the  respondent 
claims  that  he  is  authorized,  in  case  they  refuse 
to  pay  the  taxes,  to  seize  the  respective  steam- 
boats, and  that  he  may  proceed,  after  twenty 
days'  notice,to  sell  the  same,  or  as  much  there- 
of as  will  pay  the  taxes,  expenses  and  costs. 
They,  the  complainants,  deny  the  legality  of 
the  taxes  and  allege  that  the  respondent,  as 
such  collector,  threatens  to  seize  the  said  steam- 
boats and  to  proceed  to  sell  the  same  to  pay  the 
taxes,  expenses  and  costs,  which,  they  insist, 
would  be  contrary  to  equity.  Being  without 
any  remedy  at  law,  as  they  allege,  they  ask  the 
interposition  of  a  court  of  equity,  and  allece 
that  the  taxes  are  illegal  upon  two  grounds, 
which  are  as  follows: 

1.  That  the  tax  is  a  duty  of  tonnage,  levied 
in  violation  of  the  10th  section  of  the  1st  arti- 
cle of  the  Constitution,  and  in  support  of  that 
allegation  they  allege  that  all  the  steamboats. 
at  the  time  the  taxes  were  levied,  were,  and 
that  they  still  are,  duly  enrolled  and  regularly 
licensed  to  engage  in  the  coasting  trade  under 
and  in  pursuance  of  the  Revenue  Laws  of  the 
United  States,  and  that  all  the  duties  impoeed 
upon  the  steamboats  by  the  laws  of  the  United 
States  have  been  paid  and  discharged. 

2.  That  the  law  of  the  State  levying  the  taxes  is 
in  violation  of  the  Act  of  Congress  passed  to 
enable  the  people  of  Alabama  Territory  to  form 
a  Constitution  and  State  (Government,  and  for 
the  admission  of  the  same  into  the  Union,  and 
of  the  ordinance  passed  by  the  people  of  the 
Territorv  accepting  that  provision.  8  Stat, 
at  L..  492.  Wherefore  they  pray  for  process 
and  for  an  injunction.    Process  was  issued  and 
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served,  and  the  rebpondent  appeared  and  filed 
an  answer,  setting  up  the  valiaity  of  the  taxes 
and  alleging  that  the  taxes  were  not  intended 
to  be  a  tonnage  duty,  but  simply  and  only  a  tax 
on  the  personal  property  held  by  the  complain- 
ants. He  also  demurred  to  the  bill  of  com- 
plaint, insisting  that  nothing  alleged  and 
charged  therein  was  sufficient  to  require  a  fur- 
ther answer.  Prior  to  the  filing  of  the  answer 
the  chancellor  granted  a  temporary  injunction, 
and  the  cause  naving  been  subsequently  sub 
mitted  to  the  court  on  bill  and  answer,  the 
chancellor  entered  a  decree  making  the  injunc- 
tion perpetual,  and  the  respondent  appealed  to 
the  Supreme  Court  of  the  State,  where  the  in- 
junction wss  dissolved  and  the  bill  of  com- 
plaint was  dismissed.  Dissatisfied  with  tliat 
decree,  the  complainants  sued  out  a  writ  of  er 
ror  and  removed  the  cause  into  this  court. 

Different  remedies  are  accorded  to  a  com- 
plaining party  in  different  Jurisdictions  for 
grievances  such  as  the  one  set  forth  in  the  bill 
of  complaint  before  the  court.  Usually  prevent- 
ive remedies  are  discountenanced  as  embarrass- 
ing to  the  just  operations  of  the  government, 
and  the  party  taxed  is  required  to  pay  the  tax 
and  seek  redress  in  an  action  of  cissumpnt 
against  the  collector  for  money  had  and  re- 
ceived. Decided  cases  may  also  be  referred  to 
where  it  is  held  that  trespass  will  lie  against  the 
assessor,  if  it  appear  that  the  whole  tax  was 
levied  without  authority,  as  in  that  state  of  the 
case  it  is  held  that  the  assessor  had  no  Jurisdic- 
tion of  the  subject-matter.  Preventive  remedies, 
however,  are  accorded  in  some  of  the  States, 
and  in  cases  brought  here  by  writ  of  error  un- 
der the  25th  section  of  the  Judiciary  Act,  if  no 
objection  was  taken  in  the  court  blelow  to  the 
form  of  the  remedy  employed,  and  none  is  taken 
in  this  court,  it  may  safely  be  assumed  that  the 
proceeding  adopted  was  regarded  in  the  court 
below  as  an  appropriate  remedy  for  the  alleged 
grievance.  Doubts  upon  that  subject  cannot 
be  entertained  in  this  case,  as  the  record  shows 
that  both  courts  heard  and  determined  the  case 
upon  the  merits,  and  all  parties  conceded 
throughout  the  litigation  that  the  complainants 
were  entitled  to  the  relief  prayed  in  the  bill  of 
complaint,  if  the  taxes  were  illegal,  and  the  law 
levying  the  same  was  unconstitutional  and  void. 

Power  to  tax  for  the  support  of  the  State  Gov- 
ernments exists  in  the  States  independently  of 
the  Federal  Government,  and  it  may  well  be 
admitted  that  where  there  is  no  cession  of  Juris- 
diction for  the  purposes  specified  in  the  Consti- 
tution, and  no  restraining  compact  between  the 
States  and  the  Federal  (Government,  the  power 
in  the  States  to  tax  reaches  all  the  property 
within  the  State  which  is  not  properly  denomi 
nated  the  instruments  or  means  of  the  Federal 
Government.  Nathan  v.  Louigiana,  8  How., 
83;  MeCuUftch  v.  Maryland,  4  Wheat.,  429;  ^S^. 
f(/r  Savings  v.  Coite,  6  Wall.,  604  [73  U.  S., 
XVIII..  901];  Brown  v.  Maryland,  12  Wheat., 
448;   Weston  v.  Charleston,  2  Pet.,  467. 

Concede  all  that  and  still  the  court  is  of  the 
opinion  that  the  tax  in  this  case  is  a  duty  of 
tonnage,  and  that  the  law  imposing  it  is  plainly 
unconstitutional  and  void.  Taxes,  as  the  law 
provides,  must  be  assessed  by  the  assessor  in 
each  county  on  and  from  the  following  sub- 
jects and  at  the  following  rates,  to  wit:  '*0n 
idl  steamboats,  6tc.,  plying  in  the  navigable 
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waters  of  the  State,  at  the  rate  of  one  dollar  per 
ton  of  the  registered  tonnage  thereof,"  which 
must  be  asseraed  and  collected  at  the  port  where 
such  steamboats  are  registered,  etc.  Kev.  Code, 
169.  Copied  as  the  provision  is  from  the  en- 
actment of  the  previous  year,  it  is  obvious  that 
it  must  receive  the  same  construction,  and  as  the 
tax  is  one  dollar  per  ton  it  is  too  plain  for  argu- 
ment that  the  amount  of  the  tax  depends  upon 
the  carrying  capacity  of  the  steamboat  and  not 
upon  her  value  as  property,  i^  the  experience 
of  everyone  shows  that  a  sinall  steamer,  new 
and  well  built,  may  be  of  much  greater  value 
than  a  large  one,  badly  built  or  in  need  of  ex- 
tensive repairs.  Separate  lists  are  made  for  the 
county  and  school  taxes,  but  the  two  combined 
amount  exactly  to  $1  per  ton,  as  in  the  levy  for 
the  state  tax,  and  the  court  is  of  the  opinion 
that  the  case  falls  within  the  same  rule  as  the 
case  Just  decided. 

Evidently  the  word  "tonnage  "  in  commercial 
designation  means  the  number  of  tons  burden 
the  ship  or  vessel  will  carry,  as  estimated  and 
ascertained  by  the  official  admeasurement  and 
computation  prescribed  by  the  public  authority. 
Regulations  upon  the  subject  are  enacted  by 
Parliament  in  the  parent  country  and  by  Con- 
gress in  this  country,  as  appears  by  several  Acts 
of  Congress.  1  Stat.at  L.,805;  18  Stat,  at  L.,444. 
Tonnage,  says  a  writer  of  experience,  has  long 
been  an  official  term  intendea  originally  to  ex- 
press the  burden  that  a  ship  would  carry,  in 
order  that  the  various  dues  and  customs  which 
are  levied  upon  shippinc;  might  be  levied  ac- 
cording to  the  size  of  the  vessel,  or  rather  in 
proportion  to  her  capability  of  carrying  bur- 
den. Hence  the  term,  as  applied  to  a  ship, 
has  become  almost  synonymous  with  that  of 
size.  Homan.,  Com.  and  Kav.,  Tonnage.  Ap- 
ply that  interpretation  to  the  word  "tonnage  "  as 
used  in  the  Tax  Act  under  consideration,  and  it 
is  as  clear  as  anything  can  be  in  legislation  that 
the  tax  imposed  by  that  provision  is  a  tonnage 
tax.  or  duty  of  tonnage,  as  the  phrase  is  in  the 
Constitution. 

State  authority  to  tax  ships  and  vessels,  it  is 
supposed  by  the  respondent,  extends  to  all  cases 
where  the  ship  or  vessel  is  not  employed  in  for- 
eign commerce  or  in  commerce  between  ports 
or  places  in  different  States.  He  concedes  that 
the  States  cannot  levy  a  duty  of  tonnage  on 
ships  or  vessels  if  the  ship  or  vessel  in  employed 
in  foreign  commerce  or  in  commerce  "among 
the  States,"  but  he  denies  that  the  prohibition 
extends  to  ships  or  vessels  employed  in  com- 
merce between  ports  and  places  in  the  same 
State,  and  that  is  the  leading  error  in  the  opin- 
ion of  the  Supreme  Court  of  the  State.  Founded 
upon  that  mistake  the  proposition  is  that  all  taxes 
are  taxes  on  property,  although  levied  on  ships 
and  vessels  duly  enrolled  and  licensed,  if  the  ship 
or  vessel  is  not  employed  in  foreign  commerce 
or  in  commerce  among  the  States. 

Ships  or  vessels  of  ten  or  more  tons  burden 
duly  enrolled  and  licensed,  if  engaged  in  com- 
merce on  waters  which  are  navigable  by  such 
vessels  from  the  sea,  are  ships  and  vessels  of  the 
United  States  entitled  to  the  privileges  secured 
to  such  vessels  by  the  Act  for  enrolling  or  li- 
censing ships  or  vessels  to  be  employed  in  the 
coasting  trade.     1  Stat,  at  L.,  205,  287. 

Such  a  rule  as  that  assumed  by  the  respond- 
ent would  incorporate  into  the  Constitution  an 
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exception  which  it  does  not  contain.  Had  the 
prohibition  in  terms  applied  only  to  ships  and 
vessels  employed  in  foreign  commerce  or  in 
commerce  among  the  States,  his  construction 
would  be  right,  but  courts  of  justice  cannot  add 
any  new  provision  to  the  fundamental  law  and, 
if  not,  it  seems  clear  to  a  demonstration  that 
the  construction  assumed  by  the  respondent  is 
erroneous. 

The  decree  of  the  Supreme  Court  of  the  State  is 
reversed  and  the  cause  remanded  for  further  pro- 
ceedings in  co^for^ity  to  the  opinion  of  this  court. 


THE  HOWARD  FIRE  INSURANCE  COM- 
PANY, Plff.  in  Err,, 
o. 

THE  NORWICH  &  NEW  YORK  TRANS 

PORTATION  COMPANY. 

(See  8.  C.  18  Wall..  194-201.) 

Two  causes  of  loss  of  property  insured — diserimi 
nation — efficient  cause — Uabiliiy  for  loss. 

In  case  of  the  concurrence  of  two  causes  of  loss, 
one  at  the  risk  of  the  assured  and  the  other  In- 
sured against,  if  the  damaflre  by  the  perils  respect- 
iveiy  can  be  discriminated,  each  party  must  bear 
bisproportlon. 

where  the  daraaiire  by  each  cause  of  loss  cannot 
be  distinguished,  the  party  responsible  for  the  pre- 
domloatiDK  efflclent  cause,  or  that  by  which  the 
operation  of  the  other  is  directly  occasioned,  as 
beiner  merely  Incidental  to  It,  is  liable  to  bear  the 
loss. 
When  an  efficient  cause  nearest  the  loss  is  the  peril 
expressly  insured  aeralnst,  the  insurer  is  not  to  be 
relieved  from  responsibility  by  his  showing  that 
the  property  was  brouifht  within  that  peril  by  a 
cause  not  mentioned  in  the  contract. 

[No.  180.] 
Argued  Apr.  5,  1871.        Decided  Nov.  6,  1871. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Connecticut. 

Suit  was  brought  in  the  Superior  Court  in 
New  London  County,  Connecticut,  by  the  de- 
fendant in  error,  to  recover  upon  a  contract  of 
insurance.  Upon  petition  of  the  defendant, 
the  cause  was  removed  to  the  court  below. 
Judgment  having  been  given  for  the  plaintiff, 
the  defendant  sued  out  this  writ  of  error. 

The  case  is  fully  stated  in  the  opinion  of  the 
court. 

Messrs.  James  C«  Carter  and  Oeor^e 
Pratt*  for  plaintiff  in  error. 

Messrs.  James  A.  HoTey  and  Jeremiah 
Halsey*  for  defendant  in  error. 

Mr.  Justice  Strong  delivered  the  opinion  of 
the  court: 

Mr.  Phillips, in  his  Treatise  on  the  Law  of  In- 
surance, lays  down  two  rules  respecting  the  con- 
currence of  different  causes  of  loss,  which  the 
plaintiffs  in  error  contend  should  be  applied  to 
this  case,  and  which,  if  applied,  they  insist 
must  lead  to  a  reversal  of  the  Judgment  in  the 
court  below.  1  Phil.  Ins.,  sees.  1186,  1187. 
The  flrst  of  these  is: 

'*  In  case  of  the  concurrence  of  two  causes  of 
loss,  one  at  the  risk  of  the  assured,  and  the 
other  insured  against,  or  one  insured  against  by 
A,  and  the  other  by  B,  if  the  damage  by  the 
perils  respectively  can  be  discriminated,  each 
party  must  bear  his  proportion. 
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The  second  is: 

''Where  different  parties,  whether  the 
sured  and  the  underwriter,  or  different  under- 
writers, are  responsible  for  different  causes  of 
loss,  and  the  damage  by  each  cannot  be  dis- 
tinguished, the  party  responsible  for  the  pre- 
dominating efficient  cause,  or  that  by  which  the 
operation  of  the  other  is  directly  occasioned,  as 
being  merely  incidental  to  it,  is  liable  to  bear 
the  loss  " 

Phil.  Ins.,  Vol  1,  sees.  1188,  1187. 

These  propositions  may  be  accepted  as  cor- 
rect statements  of  the  law.  and  the  question  be- 
fare  us  is,  whether  the  circuit  court,  in  giving 
judgment  for  the  assured,  failed  to  apply  them 
rightly  to  the  facts  of  the  case. 

The  plaintiffs  in  error  insured  for  the  de- 
fendants the  steamer  Norwich,  against  fire,and 
the  policy  was  in  force  when  the  loss  occurred. 
It  covered  the  steamer,  her  hull,  boilers,  ma- 
chinery, tackle,  furniture,  apparel,  etc.,  wheth- 
er stationary  or  movable,  whether  the  boat 
should  be  running  or  not  running,  and  insured 
thereon  $5,000  against  all  such  loss  or  damage, 
not  exceeding  the  sum  insured,  as  should  hap> 
pen  to  the  property  by  fire,  other  than  fire  hap- 
pening b^  means  of  any  invasion,  insurrection, 
riot,  or  civil  commotion,  or  of  any  military  or 
usurped  power.  Thus. loss  from  fire  happening 
in  consequence  of  any  other  cause  than  those 
excepted,  was  covered  by  the  policy.  The  in- 
surers took  the  risk  of  fires  caused  by  lightning, 
explosions,  and  collisions.  Such  was  the  coq- 
tract. 

The  circumstances  attending  the  loss,  as  ap- 
pears from  the  special  findings  of  the  court,  by 
which  the  case  was  tried  without  the  interven- 
tion of  a  jury  were  substantially  these: 

While  on  one  of  her  regular  trips  from  Nor- 
wich to  New  York,  on  Long  Island  Sound,  the 
steamer  collided  with  a  schooner,  the  latter 
striking  her  on  her  port  side,  and  cutting  her 
hull  below  the  water  line,  in  consequence  of 
which  she  immediately  and  rapidly  be^an  to 
fill  with  water.  Within  ten  or  fifteen  mmutea 
after  the  collision  the  water  reached  the  floor 
of  the  furnace,  and  the  steam  thereby  gener- 
ated blew  out  the  fire,  which  communicated  with 
the  woodwork  of  the  boat.  Her  upper  works 
and  her  combustible  freight  were  soon  envel- 
oped in  fiames,  and  they  continued  to  bum  half 
or  three  quarters  of  an  hour,  when  she  gradu- 
ally sunk  in  twenty  fathoms  of  water,  heeling 
over.  The  steamer  was  so  constructed  that  her 
main  deck  was  completely  housed  in  from  stem 
to  stern,  up  to  her  promenade  or  hurricane  deck 
above.  Her  freight  was  stowed  on  the  main 
deck,  and  her  cabin  and  state-rooms  were  on 
the  hurricane  deck.  From  the  effects  of  the 
collision  alone,  she  would  not  have  sunk  below 
her  promenade  deck,  but  would  have  remained 
there  suspended  in  the  water  and  would  have 
been  towed  to  a  place  of  safety,  when  she,  her 
engines,  tackle  and  furniture  could  have  been 
repaired  and  restored  to  their  condition  prior  to 
the  collision,  for  the  sum  of  $15,000,  the  ex- 
pense of  towage  included.  The  sinking  of  the 
steamer  below  the  promenade  deck  waa  the  re- 
sult of  the  action  of  the  fire,  in  burning  off  her 
light  upper  works  and  housing,  thus  liberating 
her  freight,  allowing  much  of  it  to  drift  away, 
whereby  her  fioating  capacity  was  greatly  re- 
duced, so  that  she  sunk  to  th$  bottom,  and  all 
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the  d&inage  which  she  suffered  beyond  the  $15,  • 
000  above  named  as  chargeable  to  the  collision 
(amounting  to  $73,000)  including  the  cost  of 
raising  theboat,  was  the  natural  and  necessary 
result  of  the  fire  and  of  the  fire  only.  All  these 
are  found  as  facts  by  the  circuit  court. 

It  is  now  urged  on  behalf  of  the  plaintiffs  in 
error  the  findings  in  the  case  establish  that  the 
sinking  of  the  steamer,  wherein  consisted  prin- 
cipally the  loss,  or  that  part  of  it  in  excess  of 
$15,000  chargeable  to  the  collision,  was  the  re- 
sult of  two  concurrent  causes,  one  the  tire  and 
the  other  the  water  in  the  steamer's  hold,  let  in 
by  the  breach  made  by  the  collision.  As  the 
influx  of  the  water  was  the  direct  and  neces- 
sary consequence  of  the  collision ,  it  is  argued 
that  the  collision  was  the  predominating  and, 
therefore,  the  proximate  cause  of  the  loss.  The 
argimient  overlooks  the  fact,  distinctly  found, 
that  the  damage  resulting  from  the  sinking  of 
the  vessel  was  the  natural  and  necessary  result 
of  the  fire  only.  If  it  be  said  that  this  was  but 
an  inference  from  facts  previously  found,  it 
was  not  for  that  reason  necessarily  a  mere  legal 
conclusion.  But  we  need  not  rely  upon  this. 
Apart  from  that  finding,  the  other  finaines,  un- 
questionably of  facts,  show  that  neither  the  col- 
lision nor  the  presence  of  water  in  the  steamer's 
hold  was  the  predominating  efficient  cause  of 
her  going  to  the  bottom.  That  result  required 
the  agency  of  the  fire.  It  is  found  that  the 
water  would  not  have  caused  the  vessel  to  sink 
below  her  promenade  deck,  had  not  some  other 
cause  of  sinking  supervened.  It  would  have 
expended  its  force  at  that  point.  The  effects  of 
the  fire  were  necessary  to  give  it  additional  ef- 
ficiency. The  fire  was,  therefore,  the  efficient, 
predominating  cause,  as  well  as  nearest  in 
time  to  the  catastrophe,  which  not  only  directly 
contributed  to  all  the  damage  done,  after  the 
steamer  had  sunk  to  her  promenade  deck,  but 
enlarged  the  destructive  power  of  the  water, 
and  rendered  certain  the  submergence  of  the 
vessel.  This  plainly  appears,  if  we  suppose  that 
the  fire  had  occurred  on  the  day  after  the  col- 
lision, and  had  originated  from  some  other 
cause  than  the  collision  itself.  The  effects  of 
the  prior  disaster  would  then  have  been  com- 
plete. The  steamer  would  have  been  full  of 
water,  sunk  to  her  promenade  deck,  and  re- 
maining thus  suspended,  would  have  been 
towed  to  a  place  of  safety  and  saved,  in  that 
condition,  to  her  owners,  except  for  the  new 
injury.  But  the  fire  occurring  on  the  next  day 
destroving  the  upper  works  and  the  housing, 
thus  liberating  the  light  freight  and  greatly  re- 
ducing the  floating  capacitv  of  the  steamer, 
wouldhave  caused  ner  to  sink  to  the  bottom  as 
she  did.  In  the  case  supposed,  the  water  would 
have  been  as  truly  a  concurrent  and  efficient 
cause  of  the  steamer's  sinking  as  it  was  in  the 
case  now  in  hand.  It  would  have  operated  in 
precisely  the  same  manner,  remaining  dormant 
until  given  new  activity.  But  could  there  have 
been  any  hesitation  in  that  case  in  determining 
wiilch  was  the  proximate,  the  efficient,  pre- 
dominating cause  of  the  sinking  of  the  vessel? 
And  can  it  be  doubted  that  the  underwriters 
against  loss  by  fire  would  be  held  responsible 
for  such  a  loss?  Wherein  does  the  case  sup 
posed  differ  m  principle  from  the  present,  when 
the  facta  found  are  considered?  True,  the  fire 
in  this  case  was  caused  by  the  collision,  but  the 
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policy  insured  against  fire  caused  bv  collision. 
True,  the  fire  immediately  followed  the  filling 
of  the  steamer  with  water,  or  commenced  while 
she  was  filling,  but  the  effects  of  the  fire  are 
conclusively  distinguished  from  the  breach  in 
the  steamers  hull,  and  the  filling  of  her  hold 
with  water.  The  damages  cau^  by  the  sev- 
eral agencies  have  been  discriminated,  and  its 
proper  share  assigned  to  each.  It  is  an  established 
fact  that  the  damaging  effect  of  the  water,  in- 
dependent of  the  fire,  would  not  have  reached 
beyond  sinking  of  the  steamer  to  its  upper  deck 
when  she  would  have  been  saved  from  further 


injury. 
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here  is,  undoubtedly,  difficulty,  in  many 
cases,  attending  the  application  of  the  maxim, 
"  Proxima  cauw,,  non  remota  tpectatur,"  but 
none  when  the  causes  succeed  each  other  in  or- 
der of  time.  In  such  cases  the  rule  is  plain. 
When  one  of  several  successive  causes  is  suf- 
ficient to  produce  the  effect  (for  example,  to 
cause  a  loss)  the  law  will  never  regard  an  an- 
tecedent cause  of  that  cause,  or  the  **  causa 
eausaru."  Oen,  MutiuiL  Ins.  Co,  v.  Sherwood, 
14  How.,  866.  In  such  a  case  Uiere  is  no  doubt 
which  cause  is  the  proximate  one  within  the 
meaning  of  the  maxim.  But,  when  there  is  no 
order  of  succession  in  time,  when  there  are  two 
concurrent  causes  of  a  loss,  the  predominating, 
efficient  one  must  be  regarded  as  the  proximate, 
when  the  dama^  done  by  each  cannot  be  distin- 
guished. Such  IS,  in  effect,  Mr.  Phillips'  rule. 
And  certainly  that  cause  which  set  the  other  in 
motion  and  gave  to  it  its  efficiency  for  harm  at 
the  time  of  the  disaster, must  rank  as  predomi- 
nant. In  the  present  case,  however,  the  rule 
hardly  seems  applicable,  because  the  damage 
resulting  from  the  fire  and  that  caused  by  the 
filling  of  the  steamer, are  clearly  distinguished. 
It  is  true,  as  argued,  that  as  the  insurance  in 
this  case  was  only  against  fire,  the  assured 
must  be  regarded  as  having  taking  the  risk  of 
collision,  and  it  is  also  true  that  the  collision 
caused  the  fire;  but  it  is  well  settled  that  when 
an  efficient  cause  nearest  the  loss  is  a  peril  ex- 
pressly insured  against,  the  insurer  is  not  to  be 
relieved  from  responsibility  by  his  showing  that 
the  property  was  brought  within  that  peril  by  a 
cause  not  mentioned  in  the  contract.  St,  John 
V.  Amer.  Mut.  Ins,  Co.,  11  N.  Y.,  i519.  That 
case  is  instructive  and  is,  in  one  particular  at 
least,  responsive  to  the  argument  of  the  plaint- 
iffs in  error.  It  exhibits  the  difference, in  effect, 
between  an  express  exception  from  a  risk  un- 
dertaken, and  silence  in  regard  to  a  peril  not  in- 
jured against.  The  policy,  as  here,  was  against 
fire,  but  it  contained  a  provision  that  the  Com- 
pany would  not  be  liable  **  for  any  loss  occa- 
sioned by  the  explosion  of  a  steam  boiler." 
While  it  was  in  force  there  was  an  explosion  of 
a  steam-boiler  which  caused  the  destruction  of 
the  property  insured  by  fire.  It  was  held  the  in- 
surers were  not  liable.  The  proviso,  or  excep- 
tion, was  construed  as  extencfing  to  fire  caus^ 
by  such  explosions,  for,  as  the  parties  were  con- 
tracting about  the  peril  of  fire  alone,  an  express 
exception  of  all  loss  from  explosions  must  have 
been  meant  to  cover  fire  when  a  consequence 
of  explosions;  otherwise  the  exception  would 
have  been  unmeaning.  But  the  court  said,  if 
nothing  had  been  said  in  the  policy  respecting 
a  steam-boiler,  the  loss,  having  been  occasioned 
by  fire  as  its  proximate   cause,  would  have 
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rested  on  the  insurers,  although  it  had  been 
shown  as  it  might  have  been,  that  the  fire  was 
kindled  by  means  of  the  explosion.  The  judg- 
ment thus  turned  on  the  effect  of  an  express 
exception.  Had  there  been  none,  the  court 
would  have  inquired  how  the  fire  happened, 
whether  by  an  explosion  or  not.  In  the  case 
before  us  there  is  no  exception  of  collisions,  or 
fires  caused  by  collisions.  It  must, therefore,  be 
understood  that  the  insurers  took  the  risk  of  all 
fires  not  expressly  excepted. 

It  has  been  argued  that  because  the  policy 
was  against  fire  only,  the  assured  are  to  be  con- 
sidered their  own  insurers  against  perils  of 
the  sea,  including  collisions,  and  as  insurers 
against  marine  r&ks  are  liable  for  collisions, 
with  ail  their  consequences,  including  fires, 
the  assured  in  this  case  must  be  held  to  have 
undertaken  that  risk.  This  would  be  so  if 
they  had  taken  out  no  policy  against  fire.  But 
Uiat  works  a  material  difference.  Suppose  these 
underwriters  had  insured  the  steamer  against 
collisions  and  fire,  and  had  Uien  re  insured  in 
another  company  against  fire  alone,  as  thev 
might  have  done,  would  It  have  been  a  suffi- 
cient answer  to  a  suit  brought  bv  them  against 
their  insurers,  that  the  fire  which  caus^  the 
steamer  to  sink  was  itself  caused  by  a  collision? 
No  one  will  affirm  that.  Yet  upon  the  theory 
of  the  plaintiffs  in  error,  this  is  substantially 
what  is  now  attempted.  Before  any  policy  was 
issued,  the  Transportation  Company  were  their 
own  insurers  agamst  collisions  and  fire,  no  mat- 
ter how  caused.  They  sought  protection 
against  some  of  the  possible  consequences  of 
these  risks,  and  they  obtained  a  policy  insurine 
them  against  all  loss  by  fire,  except  fire  caused 
by  certain  things,  of  which  collision  was  not 
one.  Against  every  other  consequence  of  a 
collision  than  a  fire,  they  remained  their  own 
insurers, but  the  risk  of  fire  was  no  longer  thirs. 

We  have  already  sufficiently  said  that  the 
amount  of  the  loss  caused  by  the  collision,  apart 
from  the  fire,  was  distinctly  ascertained,  and 
the  insurers  were  not  charged  with  it.  So  was 
the  amount  of  loss  caused  by  the  fire  itself  as- 
certained. If,  therefore,  it  was  a  case  of  the 
concurrence  of  two  causes  of  loss,  one  at  the 
risk  of  theassured,  and  the  other  of  the  insurers, 
the  damage  resulting  from  each  has  been  dis- 
criminated, and  the  insurers  have  been  held 
liable  only  for  that  caused  by  the  peril  against 
which  they  contracted.  Fu20,  Heebner  v.  Eagle 
Ins,  Co,,  10  Gray,  148. 

Judgment  has,  therefore,  been  given  in  eonform- 
ity  with  the  rules,  as  above  stated,in  Philips  on 
Insurance,     It  is  affirmed. 

Cited— 12  Bank.  Reflr.,260;  13  Am.  Rep.,  268  (28 
Ohio  St.,  539). 


IN  ERROR  to  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  Connecticut. 

Suit  was  brought  by  the  defendant  in  error 
in  the  Superior  Court  of  New  London  County, 
Connecticut,  to  recover  upon  a  policy  of  in- 
surance. Upon  petition  of  the  defendant,  the 
case  was  removed  to  the  court  below.  Judg- 
ment having  been  given  for  the  plaintiff,  the 
defendant  sued  out  this  writ  of  error. 

The  case  is  further  stated  in  the  opinion  of 
the  court. 

Messrs.  James  C  Carter  and  GtBOTgB 
Pratt*  for  plaintiff  in  error. 

Messrs.  James  A.  Hovey  and  Jeremiah. 
»  for  defendant  in  error. 


THE  WESTERN  MASSACHUSETTS  IN- 
SURANCE COMPANY,  Bff,  in  Err. 

c. 
THE     NORWICH     AND    NEW     YORK 
TRANSPORTATION  COMPANY. 
(See  8.  C,  12  WaU.,  201-204.) 

Ins.  Co.  V.  Transportation  Co.,  ante^  d78,afflrmed. 
f  The  loss  of  the  assured  must  be  measured  by  the 
standard  provided  in  the  policy. 

[No.  131.] 

Argued  Apr.  5.  1871.        Decided  Nov.  6,  1871, 
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Mr.  Justice  Strong  delivered  the  opinion  of 
the  court: 

The  controlling  question  in  this  case  is  the 
same  aa  that  which  we  have  considered  in  the 
Howard  Insurance  Companv  against  these 
plaintiffs  in  error,  just  decided.  We  do  not 
propose  to  reconsider  it.  Here,  as  in  the  other 
case  mentioned,  the  insurers  undertook  against 
fire,  even  though  caused  hy  collision;  and 
here,  as  in  that  case,  they  have  been  held  liable 
only  for  the  damages  caused  by  fire.  But  the 
issues  of  fact  in  this  case  were'submitted  to  a 
jury  and,  it  is  therefore,  to  be  considered 
whether  they  were  submitted  with  proper  in- 
structions. 

It  is  complained  that  the  circuit  court  in- 
structed the  jury  that  the  way  to  determine  the 
question  whether  the  insurers  were  liable  was 
to  consider  and  determine  whether  the  steamer 
would  have  sunk  except  for  the  effect  of  the 
fire.  This  is  hardly  a  fair  statement  of  the 
manner  in  which  the  case  was  submitted.  The 
charge  must  be  taken,  not  in  detached  portions, 
but  according  to  its  general  tenor  and  effect. 

What  the  judge  did  charge  was  that  the  main 
question  for  the  jury  to  determine  was  whether 
the  loss  sustained  by  the  plaintiffs  was  the 
natural,  necessaxy  and  inevitable  consequence 
of  the  fire.  Then,  after  referring  to  the  facts 
as  proved,  the  judge  added:  "  The  question  is: 
would  she  (the  steamer)  have  gone  to  the  bot- 
tom but  for  the  fire?  This  is  a  vital  question, 
and  must  be  decided  by  the  jury  before  the 
plaintiff  can  recover.  You  will  say  in  view  of 
the  evidence,  whether  she  would  have  gone  to 
the  bottom,  or  only  settled  down  to  her  promen- 
ade deck  and  remained  suspended  in  the  water, 
but  for  the  effect  produced  by  the  fire.  If  she 
would  not  have  sunk,  but  only  settled  in  the 
water  to  her  promenade  deck,  except  for  the 
effect  of  the  fire  in  reducing  her  floatmg  capac- 
ity, then  the  plaintiffs  are  entitled  to  recover." 
That  this  was,  in  our  opmion,  proper  instruc- 
tion IB  sufiSciently  shown  by  what  we  have 
said  in  the  case  just  decided.  We  have  i^so 
shown  that  the  policy  contained  no  implied  ex- 
ception against  the  consequences  of  any  marine 
peril. 

The  only  other  thing  which  need  be  noticed  is 
the  allegation  of  the  plaintiffs  in  error  that  the 
jury  were  instructed  to  ascertain  the  amount  of 
the  damage,  not  by  reference  to  the  actual  cash 
value  of  the  subject,  but  by  the  cost  of  restora- 
tion. If  this  complaint  were  founded  in  fact, 
it  would  call  for  a  reversal  of  the  Judgment, 
for  the  policy  stipulated  that  loss  or  damage 
should  be  estimated  according  to  the  true  and 
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actual  cash  value  of  the  property  at  the  time 
the  same  should  happen.  But  when  the  in- 
sured offered  evidence  to  prove  what  was  the 
actual  cash  value  of  the  steamer  before  the 
collision,  from  which  the  damage  caused  by  the 
collision  might  have  been  deducted,  and  thus 
the  cash  value  of  the  property, at  the  time  when 
the  fire  attacked  it,  might  have  been  ascertained, 
the  plaintiffs  in  error  objected  and  the  evidence 
was  excluded.  There  remained,  then,  no  way 
of  establishing  the  cash  value  except  by  as- 
certaining the  cost  of  restoration  to  the  condition 
in  which  the  steamer  was  before  the  fire.  This 
was  allowed,  but  the  jury  were  instructed  that 
if  the  cost  of  repairs  exceeded  the  damage  done 
bj  the  fire  thev  should  deduct  the  excess.  It 
is  plain,  therefore,  that  under  such  instructions 
the  loss  of  the  assured  must  have  been 
measured  by  the  standard  provided  in  the  policy. 

It  is  sufficient  to  say  of  the  admission  of  evi- 
dence to  prove  how  much  it  cost  to  raise  the 
steamer,  that  if  it  was  erroneous  it  did  no 
harm.  The  value  of  the  boat  when  raised  was 
proved  to  have  been  exactly  equal  to  the  cost 
of  raising  her,  and  the  insurers  had  the  benefit 
of  it. 

Nothing  need  be  said  of  the  other  exceptions. 
They  were  not  pressed  in  the  oral  argument,  nor 
in  the  printed  briefs,  and  they  exhibit  no  error. 

Judgtiyent  is  affirmed. 


UNITED  STATES,  Appt, 

JOSEPH  F.  MAYES,  Administrator  of  Sarah 

Alexakdbb. 
(Sees.  G.,12WaU.,  177-181.) 

Construction  of  Pension  Act. 

The  Pension  Act  of  Feb.  28,  1853,  was  not  in- 
tended to  have  a  retroaotlve  effect,oor  to  confer  a 
Tight  to  a  pension  commencing  prior  to  its  pas- 


[No.  155.] 
Artn^ed  Oct.  19, 1871,        Decided  Nov,  6, 1871. 

APPEAL  from  the  Court  of  Claims. 
Sarah  Alexander  filed  her  petition  in  the 
Court  of  Claims  to  obtain  a  pension  as  a  widow. 
Judgment  having  been  given  in  her  favor,  the 
defendant  took  an  appeal  to  this  court.  She 
having  died,  her  administrator  was  substituted 
aa  appellee. 

The  case  is  fully  stated  by  the  court. 

Messrs.  B,  H^  firistow,  Solicitor  Gen,,  T. 
H.  Talbot  and  C.  H.  Hill,  Asst,  Aiiy  Qen.,  for 
appellant. 

Mr,  John  A.  Willa,  for  appellee. 

Mr,  Justice  Strong  delivered  the  opinion  of 
the  court: 

This  case  depends  for  its  solution  upon  the 
construction  we  give  to  the  2d  section  of  the 
Act  of  Congress  of  February  8,  853,  entitled 
••  An  Act  to  Continue  Half  Pay  to  Certain 
Widows  and  Orphans."  The  plaintiff  in  the 
court  below  claims  that,  under  that  Act,  his  in- 
testate, as  the  widow  of  a  Revolutionary  soldier, 
was  entitled  to  a  pension,  commenciog  March 
4,  1848.  She  was  allowed  a  pension  only 
from  February  8,  1H69,  the  date  of  the  passage 
of  the  Act,  and  this  suit  is  an  effort  to  recover 

8eel2  Wali«. 


what  are  ealled  arrears,  viz. :  the  pension  for 
the  time  which  elapsed  between  March  4, 1848, 
and  February  3,  1853. 

It  has  been  insisted  on  behalf  of  the  United 
States,  that  the  Court  of  Claims  has  no  Juris- 
diction in  such  a  case.  We  do  not  propose, 
however,  to  determine  that  question  now,  for 
we  are  of  opinion  that,  if  that  court  has  juris- 
diction, it  erred  in  giving  judgment  for  the 
Slaintiff.  The  section  of  the  Act  of  1858  un- 
er  which  the  plaintiff  claims,  is  as  follows: 

"And  be  it  further  enacted,  that  the  widows 
of  all  officers,  non-commissioned  officers,  musi- 
cians and  privates  of  the  Revolulionarr  Army, 
who  were  married  subsequentlv  to  January, 
anno  domini  eighteen  hundred,  shall  be  entitled 
to  a  pension  in  the  same  manner  as  those  who 
were  married  before  that  date."  It  is  clear  that 
if  this  Act  stood  alone,  no  widow  could  be  en- 
titled to  a  pension  under  it,  commencing  ante- 
rior to  its  passage.  All  statutes  are  to  be  con- 
strued as  acting  prospectively,  unless  a  contrary 
intent  appears  beyond  doubt.  But  it  is  said  the 
Act  is  to  be  construed  with  reference  to  the 
prior  Act  of  July  29, 1848,  which  enacted '  'That 
the  widows  of  all  officers,  non-commissioned 
officers,  musicians,  soldiers,  mariners  or  ma- 
rines, and  Indian  spies  who  shall  have  served 
in  the  Continental  line,  state  troops,  volunteers, 
militia,  or  in  a  naval  service,  in  the  Revolution- 
ary War  with  Great  Britain.shall  be  entitled  to 
a  pension,  during  such  widowhood,  of  an  equal 
amount  per  annum  that  their  husbands  would 
be  entitled  to  if  living,  under  existing  pension 
laws,  to  commence  on  the  4th  day  of  March, 
eighteen  hundred  and  forty  eight,  and.to  be 
paid  in  the  same  manner  that  other  pensions 
are  paid  to  widows."  (Then  followed  the  ex- 
ceptions.) "  But  no  widow,  now  receiving  a 
pension,  shall  be  entitled  to  receive  a  further 
pension,  under  the  provisions  of  this  Act;  and 
no  widow  married  after  the  first  day  of  Jan- 
uary, one  thousand  eight  hundred,  shall  be  en- 
titled to  receive  a  pension  under  this  Act."  The 
2d  section  enacted  that  the  same  rules  of  evi- 
dence, regulations  and  prescriptions  shall  apply 
and  govern  the  Commissioner  of  Pensions  and 
pension  agents,  as  now  prevail  under  existing 
pension  laws  which  relate  to  widows  of  Revo- 
lutionarv  officers  and  soldiers.  The  argument 
of  the  plaintiff  is,  that  the  Act  of  1853  was  sub- 
stantiallv  an  amendment  of  this  Act,  intended 
to  repeal  the  provision  it  contains,  that  widows 
married  after  January  1,  1800,  should  not  be 
entitled  to  its  benefits,  and  that  hence  the  two 
Acts  must  be  read  together,  and  all  widows  be 
entitled  to  a  pension  commencing  on  the  4th  of 
March,  1848.  This  is  inferred  from  the  as- 
sumption that  the  Act  of  1848  must  be  referred 
to  in  order  to  fix  the  rate  or  amount  of  the  pen- 
sion granted  by  the  Act  of  1853,  as  well  as  its 
duration,  and  that  if  there  be  an  implied  refer- 
ence for  those  purposes,  there  must  be  for  the 
purpose  of  fixing  the  commencement  of  the 
pension. 

The  argument  is  not  without  weight,  but 
we  think  it  insufficient  to  overbalance  the  rea 
sons  there  are  for  holding  that  the  Act  of  1853 
is  intended  to  grantpensions  only  from  the  time 
of  its  enactment.  It  does  not  profess  to  be  an 
amendment  of  any  former  Act,  and  there  is  no 
necessary  reference  to  the  Act  of  1848,  even  for 
the  purpose  of  fixing  the  rate  or  duration  of  the 
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penBions  granted  by  it.  Laws  prior  to  the  Act 
of  1848  had  determined  the  rate  of  pensions 
granted  to  widows  of  Revolutionary  soldiers  as 
equal  to  the  pay  of  the  husband,  and  the  pen-, 
sion  was.  of  course,  during  widowhood,  unless 
restricted  by  the  statute.  X^or  was  reference  to 
any  former  Act  necessary  to  ascertain  when  the 
pension  was  to  commence,  for  it  commenced,  of 
course,  with  the  passage  of  the  Act,  unless  a 
different  intention  was  either  expressed  or  plain- 
ly implied.  True,  the  Act  of  1858  declared  that 
widows  married  after  January,  eighteen  hun- 
dred, shall  be  entitled  to  a  pension  in  the  same 
manner  as  those  who  were  married  before  that 
date,  but  the  manner  may  well  refer  to  the  mode 
in  which  the  pension  must  be  obtained  by  the 
adjudication  of  the  Commissioner  of  Pensions 
and  to  the  rules,  regulations  and  prescriptions 
provided  by  law  long  before  1848  for  the  gov- 
ernment of  the  commissioner  and  pension  agents, 
and  for  the  payment  of  pensions.  Certainly 
such  a  direction  is  not  inconsistent  with  our 
holding  that  the  Act  of  1858  was  not  intended 
to  have  a  retroactive  effect,  or  to  confer  a  right 
to  a  pension  commencing  prior  to  its  passage. 
But,  without  pursuing  this  line  of  remark 
further,  whatever  might  be  our  opinions  re- 
specting the  construction  of  the  statute,  were  the 
matter  res  nova,  we  cannot  regard  the  question 
as  an  open  one.  Immediately  after  the  passage 
of  the  Act,  it  was  construed  by  the  Commis- 
sioner of  Pensions  as  STftnting  pensions  com- 
mencing only  from  and  after  its  passage,  and 
such  construction  has  ever  since  been  given  to 
it  by  that  bureau.  That  such  was  its  meaning 
seems  also  to  have  been  the  understanding  of 
the  next  succeeding  Congress  after  it  was  en- 
acted. The  Act  of  1848  gave  pensions  to  widows 
of  soldiers  and  mariners  when  they  had  been 
married  before  the  first  day  of  January,  1800. 
The  Act  of  1853  gave  pensions  to  widows  of 
soldiers,  but  not  to  widows  of  mariners.  This 
was  followed  by  an  Act  passed  February  28, 
1855,  giving  pensions  to  widows  of  mariners 
and  marines  who  served  in  the  navy  during  the 
Revolutionary  War,  '*in  the  same  manner,  and 
to  the  same  extent,"  as  the  widows  of  soldiers 
of  the  army,  **  under  the  2d  section  of  the  Act 
of  February  3,  1858."  Here  not  only  the  man- 
ner, but  the  extent  of  the  pension  was  directed, 
and  widows  of  mariners  were  put  upon  the  same 
footing  with  widows  of  soldiers  married  after 
January,  1800.  Had  it  been  understood  that 
soldiers'  widows,  married  after  January,  1800, 
were  entitled  to  jf)ensions  commencing  March 
4,  1848,  it  would  have  been  unnecessary  to 
declare  that  mariners'  widows  should  have  pen- 
sions "  to  the  same  extent "  as  under  the  Act  of 
1853.  But  measuring  the  extent  by  the  grant 
made  in  1853,  and  not  by  that  of  1848,  tends  to 
show  that  Congress  regarded  the  extent,  or 
commencement,  of  the  pension  under  the  Act 
of  1858,  as  different  from  that  of  those  granted 
by  the  Act  of  1848.  And  this  is  made  quite 
certain  by  the  history  of  the  legislation.  The 
Act  of  1855,  when  first  proposed,  contained  the 
following  provision :  '  'And  the  pensions  granted 
by  this  Act.  and  those  under  the  said  section  of 
the  Act  of  February  3,  1853,  shall  commence 
on  the  4th  day  of  March,  1848."  This  pro- 
vision was  intended  to  change  the  construction 
which  the  Commissioner  of  Pensions  had  given 
to  the  Act  of  1853  (30  Cong.  Globe.  92)  but  it 
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was  stricken  out,  and  the  statute  was  enacted 
as  it  now  stands.  The  Intention  of  CongresB 
was  thus  clearly  manifested  to  adopt  the  con- 
struction of  the  Act  of  1853,  which  had  been 
riven  to  it  by  the  Pension  Bureau,  and  we  are 
hardly  at  liberty  now  to  interpret  it  differently. 

In  view  of  this  action  of  Congress,  and  the 
long  standing  construction  of  the  Act  given  by 
the  department  whose  dutv  it  was  to  act  under 
it,  we  are  of  opinion  that  the  plaintiff's  intestate 
was  not  entitled  to  a  pension  commencing  an- 
terior to  February  3,  1853.  The  Judgment  of 
the  Court  of  Claims  was,  therefore,  erroneous. 

The  judgment  is  reversed  and  the  record  re- 
manded, with  instructions  to  dismiss  the  plaint- 
iff's suit. 

Cited-IOT  U.  8.,  406. 


THE  STEAMBOAT  SYRACUSE,  etc.,  Thb 
AxBAirr  Canal  Line  Cokpakt,  Claimant, 
Appt,, 


V. 

THOMAS  LANGLEY. 

(See  8.  C,  "T/ie  Syracuse'*  12  Wall.,  167-173.) 

7\tg,  when  liable  for  injury  to  tow — insufficient 
excuse — variancs. 

Although  by  special  agreement,  a  oanal-boat  was 
being  towed  at  her  owd  risk  neverthelesSi  the 
steamer  towing  the  canal-boat  la  liable,  if,  through 
the  negligence  of  those  in  chaxi^e  of  her,  the  canal- 
boat  has  suffered  loss. 

In  oases  of  collision,  where  the  master  of  the  ves- 
sel could  not  have  prevented  the  accident  at  the 
Aoment  it  occurred,  this  will  not  excuse  him,  if 
by  timely  measures  of  precaution,  the  danger 
could  have  been  avoided. 

There  is  no  doctrine  of  mere  technical  variance 
in  the  admiralty ;  and  if  there  is  no  design  io  an 
omission  to  state  facts,  it  is  the  duty  of  the  court 
to  extract  the  real  case  from  the  whole  record  and 
decide  accordingly. 

[No.  177.] 
Argusd  Oct.  f  7.  1871.     Decided  Nov.  6, 1871. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed Statos  for  the  Southern  District  of  New 
York. 

The  libel  in  this  case  was  filed  in  the  Dis- 
trict Court  of  the  United  titates  for  the  South- 
em  District  of  New  York,  by  the  defendant  in 
error,  to  recover  damages  resulting  from  a  col- 
lision, in  which  a  canal-boat  of  the  libelant, 
while  being  towed  by  the  steamboat  S^rracuae, 
was  crush^  and  lost.  A  decree  havmj^  been 
entered  in  favor  of  the  libelant,  the  claimants 
of  The  Syracuse  took  an  appeal  to  the  circuit 
court,  by  which  the  said  decree  was  affirmed. 
Whereupon  the  said  claimants  took  a  further 
appeal  to  this  court. 

The  case  is  further  stated  bv  the  court. 

Messrs.  13L  D.  Benedict  a  Benedict,  for  ap- 
pellants: 

The  boat  was  towed  under  a  contract  on  the 
part  of  the  libelant,  that  he  would  bear  the 
risks  of  the  navigation,  provided  the  steam - 

NOTB.— OoUteion:  rights  of  steam  and  saOing  oes- 
seto  wUh  reference  to  each  other,  and  in  passing  and 
meeting*  See  note  to  St.  John  v.  Paine.  51  U.  S.  (IQ 
How.},  567. 

Rules  for  avoiding  coUisUm;  steamer  meeting 
steamer.  See  note  to  Williamson  v.  Barrett,  54  U.  S. 
(13  How.),  101. 

Measure  of  damages  in  cases  of  eoUisUm.  See  noC« 
to  Smith  V.  Condry,  42  IT.  S.  (1  How.),  28. 
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boat,  which  furnished  the  propulsive  power, 
was  navigated  with  ordinanr  care  and  skill. 

It  is  to  be  borne  in  mind,  also,  that  the  ap- 
plication of  the  libelant  to  be  towed  was  made 
after  the  tow  was  "nearly  made  up,  and  The 
Syracuse  had  swung  away  from  the  dock  and 
was  heading  down  stream."  It  is,  therefore, 
the  risk  of  being  towed  in  that  particular  tow, 
provided  it  was  navigated  with  ordinary  care, 
skill  and  prudence,  that  the  libelant  assumed. 

Where  damage  has  occurred  to  a  boat  towed 
under  such  a  contract,  there  is  no  presumption 
in  favor  of  the  canal-boat  nor  against  the 
steamboat. 

So  the  officers  of  The  Syracuse  were  called 
upon  to  give  a  fair  and  cautious  consideration 
to  the  facts  within  their  knowledge,  and  to 
form  upon  them  an  honest  judgment.  But  if 
it  appear  that,  having  done  so,  they  misjudged 
(for  instance:  as  to  the  strength  of  the  tide 
which  they  were  to  meet,  ever  varying  with 
the  changing  moon  and  the  varying  winds),  or 
if  they  erred  in  their  estimate  of  the  distance 
apart  of  two  vessels,  such  error  is  not  negligence. 
A  fair  judgment  is  all  that  can  be  had  and  all, 
therefore,  that  the  law  requires. 

WdU  V.  Steam  Nav.  Co,,  2  N.  Y.,  208;  The 
Julia,  Lush..  231;  The  Farragut,  10  Wall., 
a34(77U.  8.,  XIX.,  946). 

It  is  necessary  for  the  libelant  to  make  out 
his  case.  He  must  point  out  and  prove  the 
negligence,  which  alone  will  relieve  him  from 
the  risks  which  he  assumed ;  the  presumption 
is  the  other  way.  We  insist  that  nothing  of 
the  sort  has  been  established. 

It  is  true  that  we  come  before  this  court  with 
two  decisions  against  us.  We  claim,  however, 
that  the  questions  to  be  decided  are  questions 
of  law.  There  is  not  sufficient  diversity  of  evi 
dence  to  make  them  questions  of  fact.  On  ap- 
peal on  a  question  of  law,  there  is  no  presump- 
tion of  law  in  favor  of  the  decision  below. 

It  would  seem  clear,  that  among  the  risks 
which  the  libelant  assumed,  was  the  risk  of  a 
crowded  harbor  at  New  York,  and  the  risk 
which  would  arise  from  the  tows  meeting  an 
ebbtide  in  East  River,  which  might  be  un- 
commonly strong,  as  it  was. 

It  is  clear  from  the  evidence  that,  upon  this 
occasion,  there  was  one  passage  and  only  one 
which  afforded  a  prospect  of  taking  the  tow 
through  in  safety,  and  that  The  Syracuse  took 
that  passage. 

Jfr,  James  C.  Carter,  for  appellee: 

This  question  of  negligence  is  one  of  fact 
purely.  It  originally  involved  the  consideration 
of  a  voluminous  mass  of  testimony  of  numer- 
ous witnesses,  as  to  much  of  which  there  were 
on  the  one  side  and  the  other  the  usual  charges 
of  contradiction,  falsity,  inconsistency  and 
^vant  of  candor.  This  testimony  was  fully  con- 
sidered in  the  district  court,  and  the  issue  on 
the  question  of  neglitrence  found  against  the 
claimants.  After  elaborate  arguments  in  the 
'circuit  c<9urt,  the  same  result  was  reached.  By 
the  settled  rule  of  this  tribunal,  so  frequently 
declared  as  to  be  entirely  familiar,  the  question 
is  no  longer  open  to  argument. 

The  sole  allegation  in  the  answer,  of  the  pres- 
ence of  anythmg  tending  to  baffle  the  skill 
and  diligence,  was  an  ebb  tide,  which  ''proved 
to  be  unusually  strong."  The  charge  of  negli- 
gence on  the  part  of  me  canal-boat,  contained 
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in  the  answer,  need  not  be  noticed,  as  it  was 
abandoned  at  the  trial. 

Nothing  unusual  is  proved  about  the  tide. 
Upon  consulting  the  almanac  for  Dec.  1,  1861, 
'it  will  be  seen  that  it  was  a  low  course  of  tides 
at  that  time,  the  moon  not  becoming  full  until 
Dec.  17. 

But  the  claimants,  upon  the  trial,  introduced 
upon  the  stage  a  story  that  the  channel  way 
around  the  Battery, so  far  from  having  been  en- 
tirely clear  and  unobstructed  for  a  space  of  from 
one  half  to  three  quarters  of  a  mile  wide  as  the 
ple&dings  had  allowed  everjirbody  to  suppose 
for  nearly  four  years,  was,  in  point  of  fact, 
crowded  with  vessels  at  anchor,  beyond  all  for- 
mer precedent,  so  that  there  was  left  only  a 
narrow  passageway  of  but  about  250  feet  wide, 
and  that  to  pass  this  width,  a  steamboat  and 
tow  attached  to  her  nearly  a  quarter  of  a  mile 
in  length,  was  a  task  to  which  human  skill  was 
unequal. 

It  Was  distinctly  charged  in  the  libel,  that 
the  entire  space  between  the  Battery  and  the 
vessel  struck  was  open,  and  that  its  width  was 
from  one  half  to  three  quarters  of  a  mile.  Is 
it  credible  that,  if  this  aile^tion  were  untrue, 
and  the  main  excuse  and  defense  of  the  claim- 
ants rested  upon  its  untruth,  it  would  have 
been  allowed  to  stand,  not  only  undenied,  but 
by  the  strongest  implication  admitted  by  the 
answer? 

Yet  they  proved  by  their  own  witnesses  that, 
about  half  an  hour  before,  The  Cayuga,  a 
weaker  boat  and  with  but  one  helper,  went 
through  the  same  place  without  difficulty,  with 
about  the  same  number  of  boats  in  tow;  and  it 
was  proved  by  the  uncontradicted  testimony  of 
Gould,  that  two  other  tows  went  safely  through, 
immediately  after  The  Syracuse. 

On  the  testimony  of  their  own  witnesses,  The 
Syracuse  was  guilty  of  the  grossest  neglect  and 
want  of  foresight,  in  making  the  attempt  to  pass 
the  Battery  at  that  time,  with  a  tow  of  such 
magnitude. 

The  following  points  are  undisputed  in  the 
evidence;  indeed  they  are  substantiated,  ad- 
mitted by  Capt.  Spotten  himself: 

(a)  That  he  could  have  taken  a  tow,  of  say 
half  the  size  through  that  passageway,  how- 
ever narrow  it  was,  at  that  very  time  of  the 
tide,  without  danger. 

(b)  That  he  could  have  taken  that  whole  tow 
through  the  same  passageway,  after  the  tide 
had  slacked. 

(0)  That  he  could  have  stopped  and  divided 
his  tow  anywhere  above  Thirteenth  Street,  and 
this  very  thing  is  not  infrequently  done. 

(d)  That  he  could  have  stopped  anywhere 
above  Thirteenth  Street,  and  probably  much 
lower  down,  headed  his  tow  up  the  river,  and 
there  remained  until  slack  wat^r.  And  of 
course  he  could  have  stopped  and  gone  down 
to  the  Battery  and  ascertained  exactly  what  the 
state  of  things  there  was. 

(e)  That  he  would  have  so  stopped  and 
waited,  had  he  known  the  crowded  state  of  the 
river  off  the  Battery. 

if)  That  he  knew,  at  the  time,  that  the  waters 
off  the  Battery  were  probably  crowded  with 
vessels  for  such  hod  been  the  case  all  through 
that  fall. 

(g)  That  he  had  on  this  particular  occasion  a 
fair  view  of  the  state  of  things  off  the  Battery, 
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when  he  was  a  long  distance  up  the  river  from 
the  Battery,  and  then  saw  that  the  waters  off 
the  Battery  were  crowded  with  vessels. 

{h)  Of  course  he  knew  or  ought  to  have' 
known  the  strength  of  the  tide  at  the  time,  for 
that  was  his  very  business. 

Mr,  Justice  Davii  delivered  the  opinion  of 
of  the  court: 

It  is  unnecessary  to  consider  the  evidence  re- 
lating to  the  alleged  contract  of  towage,  be- 
cause, if  it  be  true,  as  the  appellant  says,  that, 
by  special  agreement,  the  canal-boat  was  being 
towed  at  her  own  risk,  nevertheless, the  steamer 
is  liable,  if,  through  the  n^ligence  of  those  in 
charge  of  her,  the  canal  boat  has  suffered  loss. 
Although  the  policy  of  the  law  has  not  imposed 
on  the  towing  boat  the  obligation  resting  on  a 
common  carrier,  it  does  require  on  the  part  of 
the  persons  engaged  in  her  management,  the 
exercise  of  reasonable  care,  caution  and  mari- 
time skill,  and  if  these  are  neglected,  and  dis 
aster  occurs,  the  towing  boat  must  be  visited 
with  the  consequences.  It  is  admitted  in  the 
argument,  and  proved  by  the  evidence,  that  the 
canal-boat  was  not  to  blame,  and  the  inquiry, 
therefore,  is:  was  the  steamer  equally  without 
fault? 

It  frequently  happens  in  cases  of  collision 
that  the  master  of  the  vessel  could  not  have 
prevented  the  accident  at  the  moment  it  oc- 
curred; but  this  will  not  excuse  him,  if,  by 
timelv  measures  of  precaution, the  danger  could 
have  "been  avoided.  Testing  the  present  case 
by  this  rule  there  is  no  difficulty  in  determin- 
ing by  whose  fault  this  collision  occurred.  It 
may  be  true,  that  the  master  of  The  Syracuse, 
after  he  got  his  boat  off  the  Battery  with  her 
tow,  in  making  the  turn  to  go  up  the  East 
River,  was  unable  to  keep  the  canal-boat  from 
striking  against  the  brig, but  the  question  arises: 
ought  he  to  have  encountered  this  peril? 

Manifestly  not,  under  the  proof  furnished  by 
the  officers  of  The  Syracuse  themselves. 

Spotten,  the  master,  swears  that  there  ,was 
considerable  danger  in  taking  a  tow  of  the  mag- 
nitude he  had  on  that  occasion,  around  from 
the  North  to  the  East  River,  when  there  is  a 
strong  ebb-tide  and  numerous  vessels  in  the 
bay,  and  that  there  are  always  a  large  number 
of  vessels  at  anchor  off  the  Battery,  and  at 
some  distance  up  the  North  River.  He  adds, 
that  in  the  night-time,  as  a  measure  of  precau- 
tion, he  has  stopped  higher  up  from  the  Bat- 
tery, and  left  his  tow  there  until  morning.  If 
this  precaution  was  necessary  at  night,  why  not 
in  daylight,  as  the  ebb  tide  was  very  strong, 
and  the  danger,  therefore,  imminent?  Briggs, 
the  pilot,  testified  that  a  tow  only  half  as  large 
could  have  been  taken  through  the  gangway 
without  doing  any  damage,  and  that  there  was 
no  difficulty  of  dividing  the  taw,  and  stopping 
anywhere  above  Thirteenth  Street,  at  which 
point  there  is  nothing  to  obstruct  the  view  of 
the  water  off  the  Battery. 

In  the  state  of  case  disclosed  by  these  witness- 
es, is  it  not  plain  that  ordinary  prudence  required 
the  master  to  stop  where  he  was  able  to  hold 
his  tow,  long  enough  to  ascertain  the  state  of 
things  at  the  Battery? 

It  is  no  valid  excuse  for  proceeding  down  the 
river,  that,  when  off  Thirteenth  Street,  it  was 
impossible  to  know  the  width  of  the  gangway 
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through  which  the  vessels  must  pass  to  get  into 
the  East  River,  because  it  was  easy  to  tell, even 
at  that  distance,  that  the  river  at  the  Battery 
was  full  of  vessels  and,  therefore,  in  the  state 
of  the  tide,  danfi;erou8  to  navigate  with  such  a 
fleet  of  boats.  In  view  of  the  magnitude  of  the 
tow,  the  admitted  dan^r  of  handling  it  in  a 
strong  ebb  tlde^where  there  is  a  large  amount 
of  shipping,  and  the  ability  to  stop  where  the 
tow  could  oe  managed,  it  was,  to  use  the  mild- 
est term,  negligence  to  make  the  attempt  to  pass 
the  Battery  into  the  East  River.  As  the  master 
could  have  stopped  anywhere  above  Thirteenth 
Street,  it  was  his  duty,  under  the  circumstances, 
to  have  done  so,  and  either  to  have  divided  his 
tow.  or  remain  there  until  the  tide  had  slacked. 
If  companies  engaged  in  the  business  of  tow- 
ing will,  through  greed  of  gain,  undertake  to 
transport,  from  Albany  to  New  York,  more 
canal-boats  In  one  tow  than  can  be  safely  han- 
dled in  the  waters  of  New  York,  they  must  see 
that  the  large  amount  of  property  intrusted  to 
their  care  b  not  placed  in  jeopiardv,  through 
the  want  of  preliminary  caution  and  foresigbt 
on  the  part  of  the  officers  of  their  steamers. 

It  is  objected  that  the  libel  does  not  specific- 
ally charge  this  antecedent  negligence  as  a 
fault.  This  is  true,  and  the  HtoI  is  defective 
on  that  account,  but  in  admiralty  an  omission 
to  state  some  facts  which  prove  to  be  material 
but  which  cannot  have  occasioned  any  surprise 
to  the  opposite  party,  will  not  be  ulowed  to 
work  anv  injury  to  the  libelant,  if  the  court 
can  see  there  was  no  design  on  his  part  in  omit- 
ting to  state  them.  The  Quickit^,  9  Wall. ,  670 
[76  U.  S.,  XIX..  768];  The  dement,  2  Curt., 
868.  There  is  no  doctrine  of  mere  technical 
variance  in  the  admiralty,  and  subject  to  the 
rule  above  stated,  it  is  the  duty  of  the  court  to 
extract  the  real  case  from  the  whole  reoord,and 
decide  accordingly.  It  is  very  clear  that  the 
libelant  had  no  design  in  view  in  omitting  to 
state  the  failure  to  stop  as  a  fault,  and  equally 
clear,  that  the  proof  on  that  subject,  coming, 
as  it  did,  from  the  opposite  party,  could  not 
have  operated  to  surprise  them. 

Thejttdgmentofthe  draUt  Court  is  affirmed. 

Cited  -94  U.  8.,  603 ;  U  Blatchf .,  478 ;  2  Ben.,  550 ;  I 
Bro.,  284,  461. 


UNITED  STATES,  Appt., 

V. 

THOMAS  G.  W.  CRUSELL. 
(See  8.  C,  12  WalU  175, 176.) 

Appeal  from  Court  of  Claims,  when  dismissed — 

continuance  of 

This  court  will  deny  a  motion  to  dismiss  an  appeal 
from  a  Judgrment  of  the  Court  of  Claims  when  mnde 
upon  tbe  sole  Rround  that  a  motion  for  a  new  trial 
had  been  made  and  was  pending  in  that  oourt ;  but 
will  dismiss  the  appeal  when  a  new  trial  has  boon 
grranted. 

It  will  allow  a  continuance  of  tbe  case  on  appeal 
hero  for  a  reasonable  time  pending  the  motion  for  a 
new  trial  in  the  Court  of  Claims. 

[No.  178.] 
Argued  Oct,  jP6',  1871,        Decided  Non.  6,  187 L 

APPEAL  from  the  Court  of  Claims. 
On  motion  for  continuance. 
The  petition  in  this  case  was  filed  in  the  Court 
of  Claims  by  the  appellee.     Judgment  having 
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been  giyen  in  his  favor,  the  defendant  took  an 
appeal  to  this  court. 

The  case  is  sufficiently  stated  by  the  court. 

Messrs.  A.  T.  Akerman,  Atty  Oen.  C  H. 
Hill,  Amt.  Atty  Oen.,  and  T.  H.  Talbot,  for  ap- 
pellants. 

Mr.  Jas.  Hiifi^hes»  for  appellee. 

Mr.  Chief  Justice  Chase  delivered  the  opinion 
of  the  court: 

Thisisan  application  for  continuance  founded 
upon  the  fact  that  evidence  has  been  newly  dis- 
covered* on  which  a  motion  in  behalf  of  the 
United  States  has  been  made  for  a  new  trial, un- 
der the  Act  of  June  25,  1868.  By  that  Act  the 
Court  of  Claims  is  authorized  "At  any  time, 
while  any  suit  or  claim  is  pending;  before,  or  on 
appeal  from  said  court,  or  within  two  years  next 
after  the  final  disposition  of  any  such  suit  or 
claim,"  to  grant  a  new  trial  on  motion  of  the 
United  States. 

In  the  case  of  The  U.  8.  v.  Ayers,  9  Wall. ,  608 
[76  U.  8.,  XIX.,  635]  this  court  denied  a  mo 
lion  to  dismiss  an  appeal  from  a  judgment  of 
the  Court  of  Claims  when  the  motion  was  made, 
upon  the  sole  ground  that  a  motion  for  a  new 
trial  had  been  made  by  the  United  States,  and 
was  pending  in  that  court,  but  afterwards  dis- 
missed the  same  appeal  when  a  new  trial  had 
been  granted.  We  are  satisfied  with  the  rulings 
then  announced,  and  think  that  the  spirit  of 
them  requires  us  to  allow  the  continuance  now 
asked  for.  We  must  not  be  understood,  how- 
ever, as  giving  any  sanction  to  the  idea  that  in- 
definite postponement  of  final  hearing  and  de- 
termination can  be  obtained  by  repeated  motions 
for  continuance  here. 

The  objection  that  more  than  two  years  had 
elapsed  after  judgment  in  the  Court  of  Claims 
before  the  motion  for  new  trial  was  made  should 
be  addressed  to  that  court  in  opposition  to  the 
motion.  Its  decision,  whatever  it  may  be,  can 
be  reviewed  here. 

T?ie  motion  to  set  aside  the  continuance  hereto- 
fore aUawed  in  the  cofie  of  United  States  v.  John 
SUvey,  No.  167,  is  denied. 
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THE  JUNCTION  RAILROAD  COMPANY. 

Plff.  in  Err., 

V. 

THE  BANK  OF  ASHLAND. 

(See  8.  C.  12  Wall.,  2SS-2ffi.) 

Usury — place  of  payment — purchase  of  securities 
— question  of  fact — sale  of  one*s  own  band — col- 
lateral secunty^corporations — U.  8.  courts 
take  judicial  cognizance  of  state  laws. 

*  1.  If  a  bond  be  not  usurious  by  the  law  of  the 
place  where  payable,  a  plea  of  usury  can  not  be  sus- 
tained in  an  action  thereon,  unless  it  alleges  that 
the  place  of  payment  was  inserted  as  a  shift  or  de- 

*Head  notes  by  Mr.  Justice  Bradlkt. 

Note.— Lex  loci  as  to  usury.  See  note  to  Slacum 
T.  Fomeroy,  10  U.  S.  (6  Cranch),  221. 

Purchase  of  oblioation  at  less  than  face  value  is  not 
usury.  See  note  to  Nichols  v.  Pearson,  82  U.  S.  (7 
Pet.),  lOB. 
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vice,  to  evade  the  law  of  the  place  where  the  bond 
was  made. 

2.  Where  a  plea  is  erroneously  overruled  on  de- 
murrer, and  issue  is  Joined  on  another  plea  under 
which  the  same  defense  might  be  made*  the  Judgr- 
meut  will  not  be  disturbed  after  verdict. 

8.  A  prohibition  sg-ainst  loaning  money ,at  a  higher 
rate  of  interest  than  the  law  allows,  will  not  pre- 
vent the  purchase  of  securities  at  any  price  which 
the  parties  may  agree  upon. 

4.  Whether  a  negotiation  of  securities  is  a  pur- 
chase or  loan,  is  ordinarily  a  question  of  fact  and 
does  not  become  a  question  of  law,  until  some  fact 
be  proven  irreconcilable  with  one  or  the  other  con- 
clusion. 

5.  Though  the  negotiation  of  one's  own  bond  or 
note  is  ordinarily  a  loan  in  law,  yet,  if  the  sale 
thereof  be  authorized  by  an  Act  of  the  Legislature, 
it  becomes  a  question  of  fact,  whether  such  nego- 
tiation was  a  loan  or  a  sale. 

6.  The  requiring  or  giving  of  collateral  security 
for  the  payment  of  a  bond  when  negotiated,  is  not 
inconsistent  with  the  transaction  being'a  sale. 

7.  The  law  of  Ohio,authorizing  railroad  companies 
to  sell  their  own  bonds  and  notes  at  such  prices  aa 
they  may  deem  expedient,  is  extended  by  comity  to 
the  companies  of  other  States,  authorized  to  trans- 
act business  in  Ohio. 

8.  A  corporation  cannot  plead  usury  to  a  bond 
payable  in  New  York. 

9.  The  courts  of  the  United  States  will  take  Judi- 
cial notice  of  the  public  laws  of  the  several  States; 
and  in  Indiana,  of  the  private  as  well  as  the  public 
laws  of  that  State. 

'        [No.  160.] 

Argued  Oct.  SS,  1871.        Bedded  Nov.  6,  1871. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Indiana. 

Suit  was  brought  in  the  court  below,  by  the 
defendant  in  error,  upon  certain  railroad  bonds. 
Judgment  having  been  given  for  the  plaintiff, 
the  defendant  sued  out  this  writ  of  error: 

The  case  is  fully  stated  by  the  court. 

Messrs.  Rufus  King,  Charles  P.  James 
and  S.  J.  Thompson,  for  plaintiff  in  error: 

The  court  erred  in  sustaining  the  demurrer 
to  the  first  special  plea.  This  plea  expressly  al- 
leges that  the  transaction  was  not  a  purchase, 
and  sets  up  facts  unavoidably  fixing  it  as  a  loan. 

Churchdll  V.  Stiter,  4  Mass.,  156;  Payne  v, 
Trezetant,  2  Bay  (S.  C.)  23;  GaitherY.  Bk.,  1 
Pet.,  87;  Nichols  v.  Fearson,  7  Pet.,  109. 

The  finding  on  the  fifth  plea  does  not  help 
the  error  in  sustaining  the  demurrer  to  the  first. 
It  does  not  cover  the  same  ground.  The  re- 
fusal of  the  trust  company  to  purchase,  and  the 
allegation  that  the  transaction  was  not  a  pur- 
chase, which  the  demurrer  admits  on  the  first 
plea,  are  not  mentioned  in  the  fifth.  The  find- 
mg  is,  that  the  Ashland  Bank  had  no  notice, 
but  the  demurrer  to  the  first  plea  admits  that 
it  had. 

The  court  erred  in  the  special  finding  that 
the  said  negotiation  therein  Ptated  did  not 
amount  to  a  loan  of  said  $125,000,  but  to  a  sale 
of  the  said  bonds  and  coupons,  and  the  transac- 
tion therein  described  and  found  '*  involved 
nothing  usurious."  Bk.  v.  Jones,  16  Ohio  St., 
145. 

The  transaction  between  the  trust  company 
and  the  railroad  company  was  governed  by  the 
law  of  Ohio,  and  was  a  loan  at  ten  per  cent,  in- 
terest. The  trust  company  was  forbidden  by 
the  charter  to  lend  at  a  greater  rate  of  interest 
than  seven  per  cent.,  and  anv  contract  for  a 
higher  rate  was  ultra  vires  and,  therefore,  null. 
The  Bank  of  Ashland,  receiving  these  bonds  of 
the  trust  companv,knew  the  law  of  its  charter, 
which  was  by  public  Act,  and  was  further  ad- 
vised by  the  guaranty  that  the  transaction  was 
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a  loan  and.  therefore,  took  the  bonds,  subject 
to  all  defenses. 

Act  Feb.  12.  1884.  sees.  28.  28;  82  Ohio  L.. 
73;  Churchill  Y.  Suter,  4  Mass.,  156;  Payne  v. 
Trezemnt,  2  Bay  (S.  C.)  28;  Oaither  v.  Bk., 
1  Pet..  37;  Nichols  v.  Fearstm,  7  Pet..  109;  Bk. 
V.  Swayne,  8  Ohio,  267;  Creed  v.  Bk.,n  Ohio, 
489;  Exporting  Co,  v.  Clark,  18  Ohio.  UBk.  v. 
8Uwns,  1  Ohio  St.,  288;  Bu^byv.  Finn,  1  Ohio 
St..  409;  Bk.  v.  RumU.  1  Ohio  St.,  813. 

Messrs.  A,  6.  Porter  and  W.  H.  Wads- 
worth*  for  defendant  in  error: 

A  promise  by  a  corporation  to  pay  more  than 
seven  per  cent,  in  New  York,  was  not  usurious 
at  the  date  of  these  bonds,  nor  of  their  sale  to 
the  Ohio  Life  and  Trust  Company. 

The  New  York  Statute  of  1850  is  a  repeal  of 
the  laws  of  that  State  against  usury,  so  far  as 
the  promises  of  corporations  are  concerned. 

Curtis  V.  Leamtt,  15  N.  Y.,  88;  Buttenoorth 
V.  0'5nVw,  23N.  Y..  275. 

The  Junction  Railway  Company  had  express 
authority  -by  its  charter,  to  borrow  money  on 
its  own  notes  at  any  rate  of  interest;  or  to  issue, 
sell,  dispose  of  or  negotiate  its  own  bonds  or 
promissory  notes,  within  or  without  the  State 
of  Indiana,  at  such  rates  and  for  such  prices  as 
it  might  deem  proper.  Amended  charter,  Jan. 
29.  1851,  sec.  1. 

These  bonds  it  might  lawfully  sell  at  any  dis- 
count in  the  State  of  Ohio,  and  the  Ohio  Life 
and  Trust  Company  might  lawfully  buy  them 
within  that  State,  as  its  Supreme  Court  has  also 
decided.  Bk.  of  Ashland  v.  Jones,  16  Ohio,  St.. 
160. 

Unless  the  statute  violated  by  the  contract 
does  declare  it  void,  or  '*  utterly  void  "  it  is  pro- 
tected in  the  hands  of  a  party  without  notice  of 
the  illegality. 

FUckner  v.  Bk.,  8  Wheat.,  858;  Bk.  v.  Pro- 
iher,  12  Ohio  St..  504. 

The  charter  of  the  Ohio  Life  and  Trust  Com- 
panv  does  not  declare  the  paper  or  contract 
void,  but  forfeits  the  charter,  as  we  have  seen. 

Neither  do  the  laws  of  Ohio  against  usury  de- 
clare **all  bonds,  contracts  and  assurances" 
made  in  violation  of  their  provisions  "utterly 
void"  nor  void. 

These  points  have  been  ably  and  elaborately 
considereid  by  the  Supreme  Court  of  Ohio  (per 
Judge  Peck).     Bk.  v.  Prather,  supra. 

In  that  case  the  court  holds  that,  whether 
the  contract  be  ultra  vires,  or  in  violation  of  the 
general  laws  of  the  State  against  usury,  it  will 
be  protected  in  Ohio,  in  the  hands  of  an  inno- 
cent holder  for  value. 

This  ruling  is  not  only  approved  by  this 
court,  but  by  the  English  judges.  8  Wheat.. 
supra. 

Broughton  v.  Manchester  Water  Works,  8  B. 
&  Aid.,  10,  per  lS.o\ToydL\  Eastern  Counties  Bail- 
way  v.  Hawkes,  85  Ene.  L.  &  E.,  82,  by  Lord 
St.  Leonards,  quoted  by  Judge  Peck. 

Mr.  Justice  Bradley  delivered  the  opinion 
of  the  court: 

This  was  an  action  of  debt  brou^t  by  the 
Bank  of  Ashland,  a  Corporation  of  Kentucky, 
against  the  Junction  Railroad  Company, a  Cor- 
poration of  Indiana,  to  recover  the  amount  of 
nine  bonds  of  the  latter  Company,  for  $1,000 
each,  with  interest  coupons  attached.  The  bonds 
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bore  date  July  1,  1858,  and  were  payable  to 
Caleb  Jones  or  bearer,  at  the  office  of  the  Ohio 
Life  Insurance  and  Trust  Company  in  the  City 
of  New  York,  on  the  first  day  of  July,  1868. 
with  interest,  at  the  rate  of  ten  per  cent,  per 
annum,  payable  half  yearly.  The  declaration 
contains  twenty  special  counts  on  the  bonds  and 
coupons,  and  one  common  count  for  money 
lent,  paid,  had  and  received,  and  accounts 
stated.  To  the  last  count  there  was  a  plea  of  nil 
debet,HJid  to  the  twenty  special  counts  the  defend- 
ant filed  four  special  pleas,  thesubstanoe  of  which 
was,  that  the  bonds  were  obtained  by  the  plaint- 
iffs from  the  Ohio  Life  Insurance  and  Trust 
Company,  and  that  they  were  originally  nego- 
tiatea  by  the  defendant  to  that  Company  in 
Cincinnati,  at  par,  under  the  pretense  of  a  sale 
of  the  bonds,  but  in  truth  by  way  of  a  loan  of 
money  from  the  Ohio  Trust  Companv  to  the 
defendant  upon  interest  at  the  rate  of  ten  per 
cent,  per  annum  ^  a  rate  which,  as  stated  in  the 
first  special  plea,  the  Ohio  Company,  bv  its 
charter,  was  prohibited  from  taking,  and  which, 
as  stated  in  the  second  of  said  pleas,  the  defend- 
ant, by  the  law  which  authorisK^  it  to  do  busi- 
ness in  Ohio,  was  prohibited  from  paying;  and 
which.as  stated  in  the  third  plea,  was  forbidden 
by  the  usury  laws  of  New  York,  where  the 
bonds  were  made  payable.  The  pleas  allege  that 
the  plaintiffs  took  the  bonds  with  notice  of  a 
usurious  consideration;  these  pleas  being  de- 
murred to  and  overruled,  the  defendant  filed  a 
fourth  special  plea  to  the  same  count,  setting 
forth,  substantially,  the  same  facts  as  in  the  first 
plea,  with  a  more  specific  averment  of  a  corrupt 
and  usurious  agreement.  To  this  plea  the 
plaintiff  replied  that  the  bonds  were  purchased 
from  the  defendant  by  the  Ohio  Life  and  Trust 
Company,  in  good  faith,  and  that  the  plaintiff 
received  them  in  good  faith,  with  the  assurance 
and  belief  that  they  had  been  so  purchased, 
and  had  not  been  received  as  a  security  for  a 
loan. 

A  jury  being  waived,  the  cause  was  tried  by 
the  court  which  made  a  special  finding  of  the 
facts,  the  substance  of  which  was,  that  the 
bonds  declared  on  were,  as  alleged  in  the  plea, 
originally  negotiated  by  the  defendant  below  to 
the  Ohio  Life  Insurance  and  Trust  Company, 
at  its  office  in  Cincinnati.  Ohio,  at  par,  being 
parcel  of  125  ^nds  negotiated  together;  that 
the  defendant  proposed  to  sell  the  bonds  to  the 
Trust  Company,  but  the  latter  refused  to  take 
them  unless  some  persons  other  than  the  de- 
fendant would  guaranty  their  payment,  which 
was  done;  whereupon  the  negotiation  was  con- 
summated; that  said  negotiation  did  not  amount 
to  a  loan  of  money,  but  to  a  tale  of  the  bonds, 
and  that  the  transaction  in  vol  v<Mi  nothing  usu- 
rious; that  in  1857,  the  trust  company  trans- 
ferred the  bonds  to  the  plaintiff  below,  in  pay- 
ment of  a  debt;  and  that  the  plaintiff  took  them 
in  good  faith,  without  any  notice  of  the  fact  of 
usurv,  or  of  illegality  in  the  issuing  of  the 
bonds,  but  had  notice  of  the  guaranty.  Upon 
these  facts  the  court  below  gave  the  plaintiff 
judgment  for  the  full  amount  of  the  bonds  and 
mterest. 

Unless  this  case  has  become  embarrassed  by 
the  pleadings,  the  facts  as  found  by  the  court 
present  a  clear  case  in  favor  of  the  plaintiff. 
1 1  they  could  have  been  given  in  evidence  un- 
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der  the  common  count,  we  should  have  felt  no 
hesitation  in  sustaining  the  judgment  on  that 
count  alone,  disregarding  the  special  counts  and 
the  pleadings  thereto.  But  it  has  been  held  that 
an  agreement  under  seal  for  the  payment  of 
money  cannot  be  received  to  support  the  com- 
mon money  counts.  It  will  be  necessary,  there- 
fore, to  examine  the  case  with  reference  to  the 
defenses  set  up  in  the  special  pleas.  In  all  of 
them  usury  and  want  of  authority  in  the  original 
parties  to  make  the  negotiation  are  the  points  of 
defense  relied  on. 

With  regard  to  the  question  what  law  is  to 
decide  whether  a  contract  is  or  is  not  usurious, 
the  general  rule  is  the  law  of  the  place  where 
the  money  is  made  payable:  although  it  is  also 
held  that  the  parties  may  stipulate  in  accord- 
ance with  the  law  of  the  place  where  the  con- 
tract is  made.  In  this  case  it  is  conceded  by 
all  the  pleas,  and  shown  by  the  specif  finding 
of  the  court,  that  the  place  of  payment  of  the 
bonds  in  question  was  the  City  of  New  York. 
Bv  the  law  of  that  State,  passed  April  6th.l850, 
of  which  the  circuit  court  had  a  right  to  take 
judicial  notice  {Otcings  v.  Hail,  9  Pet.,  62o),no 
corporation  is  idlowed  to  interpose  the  defense 
of  usury.  None  of  the  special  pleas  allege  that 
the  place  of  payment  mentioned  in  the  bonds 
was  adopted  as  a  shift  or  device  to  avoid  the 
Statute  of  Usury.  The  device  complained  of 
was  a  pretended  sale  of  the  bonds,  when  the 
transaction  was  really  a  loan.  Admitting  that  it 
was  a  loan,  it  is  not  denied  that  it  was  made 
boTia  fde  payable  in  New  York.  Hence  the 
pleas  cannot  stand  as  pleas  of  usury,  properly 
so-called.  They  must  stand,  if  at  all,  on  the 
allegation  that  one  or  both  of  the  contract- 
ing parties  was  prohibited  by  law  from  making 
such  a  contract. 

It  is  certain,  however,  that  no  such  prohibi- 
tion exists  in  the  case  of  the  defendant.  By  the 
supplement  to  its  charter,  passed  by  the  Legis- 
lature of  Indiana,  January  29th,  1851,  it  was 
authorized  to  borrow  money  or  sell  its  securities 
at  any  rate  of  interest  or  price  it  might  deem 
proper.  The  courts  in  Indiana  are  authorized  by 
the  Constitution  of  that  State  to  take  Judicial  no- 
tice of  all  its  laws;  and,  therefore,  the  circuit 
court  could  take  Judicial  notice  of  this  law.  By 
the  law  of  Ohio,  passed  December  15, 1852,  any 
railroad  company  authorized  to  borrow  money, 
and  to  execute  bonds  or  promissory  notes  there- 
for, was  authorized  to  sell  such  bonds  or  notes 
at  such  times  and  in  such  places,  either  within 
or  without  the  State,  and  at  such  rates,  and  for 
such  prices,  as  in  the  opinion  of  the  directors 
mi^ht  best  advance  the  interests  of  the  Company. 
This  is  tantamount  to  a  repeal  of  the  usury 
laws  as  to  jsuch  companies.  And  although  this 
law  had  primary  reference  to  the  railroad  com- 
panies of  Ohio,  yet  the  Supreme  Court  of  that 
State,  in  a  verv  sensible  and  judicious  opinion, 
has  decided  that  it  extends  by  comity  to  rail 
road  companies  of  other  States  borrowing 
monev  in  Ohio.  Indeed,  the  second  special  plea 
sets  forth  a  statute  of  Ohio,  in  relation  to  this 
very  defendant,  which  makes  it  a  corporation  of 
Ohio,  as  well  as  Indiana,  and  authorizes  it  to 
perform  any  act  within  the  State  of  Ohio  the 
same  as  if  it  had  originally  been  incorporated 
therein.  This  act,  it  seems  to  us,  rendered  the 
exercise  of  comity  hardly  necessary  to  bring  the 
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defendant  within  the  privileges  of  the  Ohio  Act 
of  1852. 

It  must  be  conceded,  therefore,  first,  that  the 
transaction  in  question,  if  a  loan  at  all,  was  not 
an  usurious  loan  by  the  law  of  the  place  which 

governed  the  contract;  and,  secondly,  that  the 
efendant  had  a  perfect  right  to  make  it.  This 
observation  is  applicable  to  all  the  special  pleas, 
and  disposes  entirely  of  the  second  of  them,  in 
which  the  defendant  relies  on  its  own  disability 
to  borrow  money  at  a  higher  rate  of  interest 
than  seven  per  cent. ;  and  also  disposes  of  the 
third  of  said  pleas,  in  which  the  Statute  of 
Usury  of  the  State  of  New  York  is  pleaded. 
There  remains,  then,  only  the  first  plea,  in 
which  the  point  is  taken  that  the  Ohio  Life  In- 
surance and  Trust  Company  was,  by  its  charter, 
prohibited  from  taking  more  than  seven  per 
cent,  interest.  This  point  is  fully  presented  in 
the  last  plea  on  which  issue  was  taken,and  the  de- 
fendant can,  therefore,  receive  no  harm,  though 
the  demurrer  to  its  first  plea  was  wrongly  sus- 
tained. It  still  had  the  benefit  of  that  defense 
under  the  last  plea;  aud  the  result  is  presented 
to  us  in  the  finding  of  the  court.  That  finding 
is,  that  the  transaction  was  not  a  loan  at  all,  but 
only  a  sale  of  the  bonds;  and  it  is  not  pretended 
that  the  Ohio  Life  and  Trust  Company  mi^ht 
not  purchase  securities  of  this  sort  at  anv  price 
it  might  deem  expedient.  But  the  defendant 
contends  that  this  was  a  conclusion  of  law  on 
the  part  of  the  court,  and  that  It  was  erroneous. 
Surely  the  question  whether  a  negotiation  of 
bonds  was  a  sale  or  a  loan  is  ordinarily  and 
prima  facie,  a  question  of  fact.  To  make  it  a 
question  of  law,  some  fact  must  be  admitted  or 
proved,  which  is  irreconcilable  with  one  con- 
clusion or  the  other.  What  fact  in  this  case  is 
irreconcilable  with  the  conclusion  that  this 
negotiation  was  a  sale?  The  defendant  con- 
tends that  the  fact  that  the  bonds  were  its  own 
obligations  is  such  a  fact,  and  alleges  that  in 
law  a  party  cannot  sell  its  own  obligations  to 
pay  money.  But  it  certainly  may  do  this,  if 
authorized  by  law  to  do  it;  and  it  is  shown  that 
this  very  thing  was  authorized  by  the  laws  of 
Ohio,  to  the  l^nefit  of  which  the  defendant  was 
expressly,  as  well  as  by  comity,  entitled. 

Again;  the  defendant  alleges  that  the  ex- 
action of  collateral  security  for  the  payment  of 
the  bonds  was  a  fact  wholly  irreconcilable  with 
a  sale.  We  do  not  think  so.  Once  concede 
that  the  obligor  may  sell  its  own  bonds,  what 
difference  can  it  make  how  fully  and  strongly 
they  may  be  secured?  The  requirement  of 
guaranties  can  only  amount  to  evidence  of  in- 
tention at  most;  the  weight  of  which,  ih  con- 
nection with  all  the  circumstances  of  the  case, 
is  to  be  judged  of  by  the  tribunal  to  which  the 
facts  are  submitted.  This  has  been  fairly  done 
in  the  present  case,  and  the  decision  is  against 
the  defendant. 

In  this  view  of  the  case  we  do  not  decide 
whether  the  demurrer  to  the  first  plea  was  or 
was  not  well  taken.  We  are  disposed  to  think 
that  it  was,  but  do  not  deem  it  necessary  to  in- 
cumber the  case  with  the  discussion  of  that 
question. 


The  judgment  is  affirmed. 
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UNITED  STATES,  Appt., 

WILLIAM  W-  BURNS. 

(See  8.  Cm  12  Wall.,  246-264.) 

When  army  regulation  does  not  bind  Secretary  of 
War — contract,  token  not  void  as  to  one  part- 
owner,  from  disloyalty  of  the  other  part-owner 
— Court  of  Claims. 

*1.  The  Army  Regulation  number  1002,  which  de- 
clares that  '*No  officer,  or  a^rent  in  the  military  serv- 
ice shall  purchase  from  any  other  person  in  the  mili- 
tary service,  or  make  any  con  tract  with  such  person 
to  furnish  supplies  or  services^or  make  any  purchase 
or  contract  in  which  such  person  shall  be  admitted 
to  any  share  or  part,  or  to  any  benefit  to  arise  there- 
from," does  not  apply  to  contracts  on  behalf  of  the 
United  btates,  which  require  for  their  validity  the 
approval  of  the  Secretary  of  War.  The  Secretary, 
although  the  head  of  the  War  Department,is  not  In 
the  military  service  in  the  sense  of  the  regulation, 
but  is  a  civil  officer. 

2.  In  February,  1858,  a  contract  was  made  on  be- 
half of  the  United  States  with  Sibley,  an  officer  in 
the  army  of  the  United  States,  for  the  manufacture 
and  use  of  what  is  known  as  the  Sibley  tent,  of 
which  tent  Sibley  had  secured  a  patent;  by  which 
contract  the  Government  was  authorized  to  make 
and  procure  as  many  of  the  tent-s  as  it  might  re- 
quire, by  paying  the  sum  of  $5  for  each  tent,  the 
contract  to  continue  until  the  1st  of  January,  1869, 
and  longer  unless  the  United  States  were  notified 
to  the  contrary.  In  April,  1858,  Sibley  executed  to 
Burns,  another  officer  of  the  Army  of  the  United 
States,  an  assignment  of  "  the  one  half  interest  in 
all  the  benefits  and  net  profits  arising  from  and  be- 
longing to  the  invention"  from  and  after  February 
22,  1856.  Soon  after  the  commencement  of  the 
rebellion,  Sibley  resigned  his  commission  in  the 
Army  of  the  United  States,  and  ioined  the  Con- 
federates. Burns  remained  true  to  nis  allegiance  to 
the  Government  of  the  United  States,  and  served 
in  the  Army  of  the  Union.  After  the  resignation 
and  defection  of  Sibley,  one  half  of  the  royalty  on 
each  tent,  made  or  procured  by  the  Government, 
was  paid  to  Bums,  under  the  contract  with  Siblev, 
until  December  26, 1861,  when  further  payments  to 
him  were  forbidden  by  order  of  the  Secretary  of 
War,  although  the  Government  continued  to 
manufacture  and  use  the  tents  as  previously.  Held, 
1.  That  the  assignment  of  Sibley  passed  to  Burns 
one  half  interest  in  the  contract  of  Sibley  with  the 
Government,  and  a  right  to  a  moiety  of  the  royalty 
stipulated.  2.  That  the  order  of  the  Secretary  of 
War  in  December,  1861,  did  not  terminate  the  con- 
tract. 3.  That  the  War  Department,  by  its  previous 
payments  to  Burns  of  one  half  of  the  royalty 
stipulated,  severed  his  claim  from  that  of  Sibley, 
under  the  contract,  i.  That  the  Act  of  March  8, 
1868,  in  barring  Sibley,  by  reason  of  his  disloyalty, 
of  any  action  upon  the  contract  with  the  Govern- 
ment, in  the  Court  of  Claims,  does  not  aifect  the 
rights  of  Bums  to  his  moiety  under  that  contract, 
or  his  right  of  action  for  the  same  in  the  Court  of 
Claims.    The  Act  severs  their  claim. 

8.  The  Court  of  Claims,  in  deciding  upon  the 
rights  of  claimants,  is  not  t>ound  by  any  special 
rules  of  pleading. 

[No.  16S.] 

Argued  Oct,  SO,  1871,        Decided  Nov.  6,  1871. 

APPEAL  from  the  Court  of  Claims. 
The  petition  in  this  case  was  filed  in  the 
court  below  by  the  appellee,  to  recover  for  the 
use  of  a  certain  patent  for  making  conical  tents. 
The  court  found  the  facts  to  be  as  follows: 
''That  a  patent  for  making  an  improved  conical 
tent  was  issued  to  H.  H.  8ibley,  in  1856;  that 
in  1858a  proposition  was  made  to  Jones^agent  for 
the  Sibley  tent,  by  Assistant  Quartermaster- Gen- 
eral Thomas,  to  pav  $5.00  royalty  for  every  such 
tent  made  by  the  United  States,  as  long  as  this 
agreement  may  be  confirmed  by  the  War  De- 
partment, which  proposition  was  accepted,  to 
hold  good  until  Jan.  1, 1859,  and  longer,  unless 
notice  to  the  contrary  should  be  given  by  the 
*  Head  notes  by  Mr,  Justice  Fiblp, 


patentee;  that  an  assignment  of  one  half  intereflt 
in  said  patent  was  mSde  by  the  patentee  to  the 
petitioner ;  that  the  patentee  at  the  time  of  nerf  ect- 
ing  said  patent  was  an  officer  of  the  United  States 
Army;  but  that,  subsequently,  he  resigned  his 
commission  and  joined  the  Confederates ;  that  the 
petitioner  was  also  an  officer  in  the  United  States 
anny  and  continued  loyal ;  that  the  United  States 
used  a  large  number  of  said  tents,  on  which  the 
royalty  hM.  not  been  paid ;  that  Quartermaster- 
Oenex^  Meigs,  by  letter  called  the  attention  of 
the  Secretary  of  War,  in  connection  with  this 
royalty,  to  paragraph  1002  Revised  Regulations 
of  the  Army,  1^1,  which  is  as  follows: 

'  1002.  No  officer  or  agent  in  the  military 
service  shall  purchase  from  any  other  person  ia 
the  military  service,  or  make  any  contract  with 
any  such  person  to  furnish  supplies  or  services, 
or  make  any  purchase  or  contract  in  which 
such  person  shall  be  admitted  to  any  share  or 
part,  or  to  any  benefit  to  ariae  therefrom.' 

Upon  this  communication  Secretary  Camerozi 
indorsed  as  follows: 

*  No  further  payments  will  be  made  to  Major 
W.  W.  Burns  on  account  of  royalty  on  the 
Sibley  tent. 

Simon  Cameron, 
Secretaiyof  War.*" 

And  the  court  found  as  conclusion  of  law: 

1.  That  the  contract  between  the  United 
States  and  Major  Sibley,  made  Feb.  18,  1858, 
was  valid  in  law,  and  was  not  determined  by 
the  order  of  Secretary  Cameron  of  Dec.  26, 
1861. 

2.  That  the  assignment  of  Major  Siblej  to 
the  petitioner,  made  Apr.  16,1858,  was  vahd  in 
law, and  that  by  that  and  the  facts  above  found, 
the  petitioner  became  entitled  to  one  half  of  the 
royalty  of  $5.00  on  40,497  tents,  made  and  pro- 
cured by  the  United  States,  as  above  stated ; 
that  this  sole  action  of  the  petitioner  for  said 
one  half  of  the  royalty  is  well  brought  under 
Act  of  Mar.  8,  1862,  ch.  92. 

Judgment  is  to  be  entered  for  the  petitioner 
for  one  half  of  the  royalty  or  $2.50  on  each 
of  40,497  tents,  amounting  to  the  sum  of 
$101,242.50. 

Whereupon  the  defendant  took  an  appeal  to 
this  court. 

Messrs.  B.  H.  Bristow,  SoUdtorOen.,  71 
H.  TaXbot,  and  C.  H.  Hill,  Asst.  AttyGen., 
for  appellant : 

The  court  has  found  as  a  fact,  that  the  terms 
proposed  in  the  letter  of  Jones  to  Thomas  were 
approved  by  the  Secretary  of  War,  and  a  con- 
tract was  made  between  the  United  States  and 
Jones  according  thereto,  and  without  regard  to 
Thomas'  previous  letter.  But  this  finding  was 
erroneous  in  point  of  law.  Jones'  letter  tender- 
ing the  contract,  must  be  read  in  the  light  of 
Thomas'  letter,  to  which  it  was  a  reply,  and  the 
question  as  to  what  is  the  meaning  of  these  two 
letters  together,  is  a  question  of  law  and  not  of 
fact. 

Turner  v.  Tates,  16  How.,  14;  Macbeth  ▼. 
ffaldimand,  1 T.  R  ,  172;  Hutehiaon  v.  Bowker, 
5  M.  &  W.,534;  Smithy.  Faulkner,  12aTay,  251. 

The  terms  proposed  in  Thomas'  letter,  to  paj 
a  certain  sum  for  each  tent  "  As  lon^  as  this 
agreement  may  be  confirmed  by  the  War  De- 
partment" was  a  direct  reservation  of  a  power 
to  the  War  Department,  to  determine  the  con- 
tract, 
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The  natural  and  proper  ooDstruction  is,  that 
those  propoeitions  in  Thomas'  letter  which  did 
not  conflict  with  Jones'  reply,  and  particularly 
this  one  now  referred  to,  were  adopted  by 
Jones  as  the  bads  upon  which  he  founded  his 
proposition. 

llie  agreement  of  Apr.  15,  1858,  between 
Bums  and  Sibley,  was  an  agreement  of  partner- 
ship. Sibley  and  Burns  were  going  mto  the 
business  of  introducing  and  selling  this  patent, 
and  towards  the  joint  undertaking  Siblev  gives 
Bums  an  interest  in  the  nature  of  a  license 
jointly  with  him.  No  apt  words  are  used 
from  beginning  to  end;  for  assigning  an^  in- 
terest to  Bums  in  the  patent  itself,  or  giving 
him  an^  right  to  bring  a  suit  in  his  own  name 
respecting  it. 

This  constmction  is  strengthened  bv  the  fact 
that  this  instmment  was  never  recorded  in  the 
Patent  Office,  in  a  manner  directed  by  section 
11  of  the  Patent  Law  of  18d6(5  Stat,  at  L., 
121)  for,  although  an  assignment  of  a  patent  is 
not  avoided  by  the  omission  to  record  it,  yet 
in  the  case  of  an  instrument  whose  meaning  is 
doubtful,  the  fact  that  it  is  not  recorded  is 
strong  evidence  that  the  parties  did  not  regard 
it  as,  in  legal  effect,  an  assignment. 

If  this  agreement  gave  Burns  a  right  to  have 
one  half  interest  in  Uie  patent  assinied  to  him, 
it  was  a  merely  equitable  right,  which  could  not 
operate  as  an  assignment  as  against  third  par- 
ties, until  an  actual  assignment  had  been  made 
in  pursuance  of  it. 

But  if  he  had  any  interest  in  this  contract,  it 
was  purely  an  e<}aitable  one,  and  noi  one  upon 
which  he  could  sue  the  (Government.  Bonner 
-v.    U.  A,  9  Wall,  150  (76  U.  8.,  XIX.,  666). 

But  the  partnership  existing  between  Sibley 
And  Bums,  and  the  rights  of  Burns  thereunder 
in  the  contract,  previously  made  between  Sibley 
And  the  United  States,  would  be  terminated  by 
Sibley  becoming  a  public  enemy  at  the  break- 
ing out  of  the  war.  That  a  partnership  is  dis- 
solved by  one  of  the  partners  becoming  a  public 
-enemy,  admits  of  no  question. 

Orifwoldy.  Waddingtan,16JohnB.,5'7:8.  0., 
16  Johns.,  488;  Story,  Part.  sees.  815,  816. 

By  Sibley's  becoming  a  public  enemv.  too, 
the  contract  between  him  and  the  United.  States 
became,  to  say  the  least,  suspended  during  the 
continuance  of  the  war.  It  is,  therefore,  ditfi- 
^cull  to  conceive  how  Bums,  whatever  his 
rights  may  have  been  before,  had  anv  longer 
any  rights  against  the  United  States.  It  may  be 
doubtful  whether,  b^  becoming  a  rel)el,  Sibley 
did  not  forfeit  all  his  rights  under  the  letters 
patent,  but  certidnly  the  continued' use  of  his 
patent  by  the  (Government  during  the  war  (as 
appears  by  the  Quartermaster  General's  letter) 
was  not  under  the  contract;  and  as  Burns  was 
no  party  to  thecontract,and  had  no  rights  under 
it,  except  through  Sibley,  his  rights  could  be 
no  greater  than  those  of  Sibley  himself. 

Oct.26,186l,the  Quartermaster  Qeneral  called 
the  attention  of  the  Secretary  of  War  to  the  mat- 
ter of  the  royalty  allowed  Burns,  and  the  Sec- 
retary, Dec.  26,  directed  that  no  further  pay- 
ment should  be  made  to  him.  If  the  counsel 
for  the  United  States  are  right  in  their  con- 
struction of  the  contract  originally  made  be- 
tween the  United  States  and  Sibley,  the  Sec- 
retary of  War  had  a  right  to  determine  it  at 
any  time,  and  it  is  insisted  that  this  direction 
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did  so  terminate  it.  It  is  said  that  no  notice  of 
this  direction  was  given  to  Burns.  But  the 
Ooverament  ceased  to  pay  any  royalty  to  him, 
which  would  seem  to  be  a  very  effective  form 
of  notice.  If  no  particular  form  of  terminat- 
ing the  contract  had  been  agreed  upon,  any 
action  of  the  Secretary  of  War  which  was  to- 
tally irreconcilable  with  the  continuance  of  the 
contract  would  operate  as  a  termination  of  it; 
and  forbidding  the  Quartermaster- General  to 
pay  the  royalty  which  the  Government  had 
agreed  to  pay  under  the  contract,  was  certainly 
totally  irreconcilable  with  an  assumed  contin- 
ued existence  of  it. 

Mewn,  James  Hashes*  Denver  db  Peck 
and  Bi.  H.  Carpenter,  for  appellees: 

1.  General  Bums  was  a  joint  owner  of  the 
invention  (Sibley  Tent)  with  Sibley,  and  his 
interest  antedated  the  letters  patent  and  the 
contract  with  the  United  States. 

2.  Bums  occupied  toward  Sibley  the  relation 
both  of  a  Joint  owner  and  a  partner  in  the  in- 
vention and  in  all  its  benefits,  including  the  let- 
ters patent  and  the  contract  with  the  United 
States  for  a  royalty. 

8.  The  contract  of  the  United  States,  to  pay 
aroyfUtv  for  the  use  of  the  tent,  was  made 
with  W.  E.  Jones,  "  as  the  agent  for  the  Sib- 
ley Tent"  and  as  it  stood  originally,  was  a 
jomt  contract  with  Sibley  and  Burns. 

4.  On  this  contract,  upon  the  facts  found,  a 
separate  action  by  Burns  in  the  Court  of  Claims 
was  well  brought. 

5.  The  acts  of  the  parties,  after  discontinu- 
ing the  payment  of  Sibley's  moiety  of  the  stip- 
ulated royalty,  constitute  a  new  contract  with 
Bums  separately,  upon  which  his  suit  was 
well  brought. 

6.  Sibley  can  maintain  no  suit  against  the 
United  States,  nor  enforce  any  claim  against 
them,  without  the  express  assent  of  Congress. 

7.  In  the  United  States,  the  treason  of  one 
partner  does  not  forfeit  the  rights  or  property 
of  another. 

Story,  Part.,  sees.  9,  240,  815,  816.  and  n.; 
also  sec.  804.  and  n.  4. 

Mr,  Justice  Field  delivered  the  opinion  of 
the  court. 

Upon  the  facts  found  by  the  Court  of  Claims, 
we  are  of  opinion  that  the  contract  entered  in- 
to on  behalf  of  the  United  States  with  Major 
Sibley,  by  which  the  GK)verament  was  author- 
ized to  make  and  procure  as  many  of  the  Sib- 
ley tents  as  it  might  require,  by  paying  the 
sum  of  $5  for  each  tent,  was  a  valid  contract, 
and  not  within  the  prohibitions  of  the  Army 
Regulation,  number  1002.  That  Regulation  does 
not  apply  to  contracts  on  behalf  of  the  United 
States,  which  require  for  their  validity  the  ap- 
proval of  the  Secretary  of  War.  Though  con- 
tracts of  that  character  are  usually  negotiated 
by  subordinate  offleers  or  agents  of  the  Govern- 
ment, they  are  in  fact  and  in  law  the  acts  of 
the  Secretary,  whose  sanction  is  essential  to 
bind  the  United  States.  The  Secretary,  though 
the  head  of  the  War  Department,  is  not  in  the 
military  service  in  the  sense  of  the  Regulation, 
but,  on  the  contary,  is  a  civil  officer  with  civil 
duties  to  perform,  as  much  so  as  the  head  of 
any  other  of  the  Executive  Departments. 

It  would  be  carrying  the  Regulation  to  an  ab- 
surd extent  to  hold  it  was  intended  to  preclude 
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the  War  Department  from  availing  itself  .by  pur- 
chase or  any  other  contract,  of  any  property 
which  an  officer  in  the  military  service  might 
acquire,  if  its  possession  or  use  were  deemed 
important  to  the  (Government.  If  an  officer  in 
the  military  service,  not  specially  employed  to 
make  experiments  with  a  view  to  suggest  im- 
provements, devises  a  new  and  valuable  im- 
provement in  arms,  tents,  or  any  other  kind  of 
war  material,  he  is  entitled  to  the  benefit  of  it 
and  to  letters  patent  for  the  improvement,from 
the  United  States,  equally  with  any  other  citi- 
zen not  engaged  in  such  service;  and  the  Qov- 
ernment  cannot,after  the  patent  is  issued,  make 
use  of  the  improvement  any  more  than  a  pri- 
vate individual,  without  license  of  the  inventor 
or  making  compensation  to  him. 

In  the  present  case  there  is  no  question  of  the 
right  of  Sibley  to  the  improved  conical  tent. 
He  received  a  patent  for  the  improvement  in 
April,  1856,  and,  by  the  contract  with  him, 
the  United  States  recognized  his  right  to  it, 
and  to  compensation  for  its  use. 

The  contract  was  nothing  more,  in  fact, 
than  a  license  from  him  to  the  Government  to 
manufacture  or  procure  the  tent,  and  use  it, 
upon  payment  of  a  stipulated  sum.  By  its 
terms  the  license  extended  until  the  Ist  of 
January  1659,  and  longer  unless  the  United 
States  were  notified  to  the  contrary.  The 
power  of  determining  this  license  thus  remain- 
ed with  the  patentee  after  that  period,  but  the 
United  States  could  also  at  any  time  have  de- 
termined their  liability  by  ceasing  to  make  the 
tents.  It  does  not  appear  that  either  party 
ever  desired  the  termination  of  the  license. 
Neither  Sibley  nor  Burns,  who  had  become, 
as  hereafter  stated,  equally  interested  with  Sib- 
ley in  the  contract,  ever  expressed  any  inten- 
tion to  withdraw  the  license;  and  the  United 
States  continued  to  make  and  use  the  tents  un- 
til the  whole  number  were  obtained,  for  which 
the  present  claim  is  asserted.  The  order  of 
the  Secretarv  in  December,  1861,  declaring 
that  no  further  payment  should  be  made  to 
Bums  on  account  of  the  royalty  on  the  tent, 
was  not  intended,  in  our  Judgment,  either  as  a 
repudiation  of  the  liability  of  the  United  States 
to  him  for  the  tents  previously  procured, 
amounting  to  over  88,000,  or  of  their  liability 
to  him  for  any  tents  that  might  be  subsequent- 
ly made,  but  only  to  leave  the  rights  of  Burns, 
connected  as  they  were  with  a  patent  issued 
to  one  who  had  resigned  hiB  commission  in  the 
national  army  and  entered  the  Confederate  serv- 
ice, to  be  determined  by  the  proper  judicial 
tribunals.  If  the  Secretary  had  intended  to  term* 
inate  the  contract,  something  more  would  have 
been  required  on  his  part,  whilst  the  United 
States  continued  to  manufacture  and  use  the 
tents,  than  a  mere  direction  to  withhold  the 
payments  stipulated  for  such  manufacture 
and  use. 

Bums,  as  we  have  said,  had  become  equal! v 
interested  with  Sibley  in  the  contract  with 
the  United  States.  In  April,  1858.  Sibley  had 
executed  to  him  an  assignment  of  "  the  one 
half  interest  in  all  the  benefits  and  net  profits 
arising  from  and  belonging  to  the  invention," 
from  and  after  the  22d  of  February,  1850,  a 
period  anterior  to  the  issue  of  the  patent. 
WheUier  this  assignment  be  held  to  have  trans- 
ferred a  legal  title  to  one  half  of  the  patent  it- 
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self  is  not,  in  our  Judgment,  important.  It 
passed  a  half  interest  in  the  contract  of  Sibley 
with  the  €k>verament,  and  the  right  to  a  moi- 
ety  of  the  royalty  stipulated  by  &at  contract. 

The  War  Department  recognized  this  half 
interest  of  Bums  and,  until  the  order  of  the 
Secretary  in  December.  1861.  paid  a  moiety  of 
the  royalty  to  him.  It  thus  severed  his  claim 
under  the  contract  from  that  of  Siblev.  But 
independent  of  this  fact,  the  rights  of  Buma 
in  the  contract  and  the  compensation  stipu- 
lated could  not  be  forfeited  nor  impaired  by 
the  disloyalty  of  his  associate.  He  was  true  in 
his  allegiance  to  the  (Government  and  served  ia 
the  army  of  the  Union.  His  claim  could,  there 
fore,  be  presented  and  considered  in  the  Court 
of  Claims  by  the  Act  of  March  8d .  1863.  His  as> 
sociate,  Sibley,  is  at  thes  ame  time  barred  by  that 
Act  of  any  action  there,either  Joint  or  several, 
by  reason  of  his  disloyalty.  The  Act  does  tiius, 
in  fact,  sever  their  claims,  allowing  the  claim  of 
one  to  be  prosecuted,  and  barrine  that  of  the 
other.  The  technical  rule  of  pteading  in  an 
action  in  a  common  law  court,  by  which  a  con- 
tract with  two  must  be  prosecuted  in  their 
joint  names,  if  both  are  living,  has  no  applica- 
tion to  a  case  thus  situated.  And  the  Court 
of  Claims,in  deciding  upon  the  rights  of  claim- 
ants, is  not  bound  by  any  special  rules  of 
pleading. 

We  see  no  error  in  the  ruling  of  thai  court, 
and  therefore  itsjtidgment  ie  affirmed. 

Cited-  94  U.  S.,  S85;  4  Cliff.,  411,  416;  17  Blatchf  .^ 
64. 8U. 


BEN  HOLLADAY,  IKff,  in  Err,, 

THOMAS  W.  KENNARD. 

(See  S.  C,  n  WaU.,  254-259.) 

Charge  of  judge  construed  to  require  only  ordin- 
ary care-ordinary  negligenee,u>hat  is — carrier, 
liahlefor — due  diligence,  when  required. 


*1.  Durinff  the  late  dvil  war,  the  defendant 
proprietor  of  a  8tafl[e  and  express  line  upon  the 
overiand  route  to  California.  The  sta^  was  at- 
tacked byllndians  and  robbed  of  its  oontenta^amona^ 
which  was  a  safe  oontainioff  money  of  the  plalatifT 
below.  The  judgre  charfred  the  Jury,  io  determine 
Ingr  what  was  the  duty  of  the  express  airent  at  that 
time,to  inquire  what  a  cool,  self-possessed,  prudent, 
careful  man,  would  have  done  with  his  own  prop. 
erty  under  the  same  circumstanoee ;  that  it  was  the 
deiendant'9  duty  to  provide  such  a  man  for  this 
hazardous  business.  Held,  that  the  charge  wa»  not 
erroneous ;  that  it  only  required  of  the  defendant 
what  mlgrht  be  called  ordinary  care  and  dUiffence» 
under  the  special  circumstances  of  the  case. 

2.  What  is  ordinary  negli^nqe,  depends  on  the 
character  of  the  employment,   where  skiU  and  ca« 

f>acity  are  required  to  accomplish  an  undertaklnjr^ 
t  would  he  negligence  not  to  employ  persons  ha^- 
injr  those  qualincatJons. 

8.  When  iroods  in  the  hands  of  a  common  carrier 
are  threatened  to  be  destroyed  or  seized  by  a  publio 
enemy,  he  is  bound  to  use  due  diligence  to  prevent 
such  destruction  or  seizure. 

4.  It  is  not  necessary  that  he  should  be  guilty  of 
fraud  or  oollusion  with  the  enemy,  or  willf ol  neif. 
ligence,  to  make  him  liable ;  ordinary  negUffenoe 
is  sufficient. 

[No.  166.] 

Argu^  Oct,  23,  1871,       Decided  Not.  6.  1871^ 
*Head  notes  by  Mr,  Justice  Bbaplbt. 

79  D.{i. 


1870. 


HOLLADAT  y.  EbNMABD. 


264-269 


IN  ERROR  to  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Southern  District  of  New 
York. 

Suit  was  brought  in  the  court  below,  by  the 
defendant  in  error,  to  recover  for  the  loss  of  a 
certain  package  by  the  defendant,  as  a  common 
carrier.  Judgment  having  been  given  for  the 
plaintiff,  the  defendant  sued  out  this  writ  of 
error. 

The  case  is  fully  stated  in  the  opinion  of  the 
court. 

iff*.  H.  H.  Rufffflest  for  plaintiff  in  error. 

Me^tri,  W.  W.  mFarland  and  Jos.  La- 
roeque*  for  defendant  in  error. 

Mr,  Juttiee  Bnidley  delivered  the  opinion 
of  the  court: 

This  was  an  action  of  trespass  on  the  case 
against  the  defendant  as  a  common  carrier,  for 
the  loss  of  a  package  of  money  delivered  to  his 
agent  at  Atchison,  Kansas,  on  the  2d  of  Janu- 
ary. 1806,  to  be  carried  to  Central  City  in  Col 
orado  Territory.  The  defendant  was  the  pro- 
prietor of  the  overland  stage  line,  which  was 
&ien  engaged  in  the  transporiation  of  passengers 
and  gqoQA  from  Atchiison  to  Placerville  in  Cali- 
fornia, as  a  part  of  the  great  through  mail  across 
the  continent.  The  package  in  question  was 
delivered  to  the  United  States  Express  Com- 
panv  in  New  York,  which  forwarded  it  to 
Atchison  and  there  delivered  it  to  the  defend- 
ant's agent.  It  was  placed  in  a  safe  made  of 
leather  and  iron  and  carried  in  the  stac^e,  in 
charge  of  an  express  agent  in  the  defenaant's 
employ.  At  the  time  of  the  loss,  there  were 
no  persons  in  the  stage  but  this  express  agent 
and  the  driver.  The  loss  occurred  by  the  stage 
being  robbed  by  hostile  Indians  at  Julesburg, 
on  the  morning  of  the  7th  of  Januarv. 

The  civil  war  at  this  period  was  still  pending, 
and  the  Sioux,  Cheyennes  and  Arapahoes  were 
hostile  to  the  United  States,  and  were  constantly 
committing  outrages  against  person  and  prop- 
erty, while  crossing  the  plains  between  Missouri 
and  California.  Itrequired  much  courage,  cool- 
ness and  vigilance  to  carry  on  the  busmess  of 
transportation  by  the  overland  route. 

Julesburg,  at  that  time,  was  a  station  of  the 
express  line,  consisting  of  a  log  house  and 
stable,  a  telegraph  office  and  warehouse,  occu- 
pied by  three  or  four  persons  in  charge.  Aboui 
a  mile  east  of  Julesburg  was  a  mud  house  called 
Bulins  Ranch.  About  a  mile  west  of  Jules 
burg  was  a  military  post  occupied  by  about 
forty  United  States  troops,  under  command  of 
Captain  O'Brien,  and  consisting  oi  an  cuiobe 
buuding  about  fifty  feet  long,  with  several  out- 
buildings, and  provided  with  two  or  three  pieces 
of  light  ordnance. 

About  two  o'clock  in  the  morning,  when  three 
or  four  miles  east  of  Julesburfi:,  the  stage  was 
fired  into  by  the  Indians.  Making  what  speed 
they  could,  the  express  agent  snd  driver  reached 
Bulins  Ranch  with  the  stage,  stayed  there  until 
daylight  and  then  went  on  to  Julesburg,  where 
they  changed  horses.  They  then  proceeded  to 
the  militaiy  post,  and  informed  Captain  O'Brien 
that  they  had  been  attacked  by  Indians,  and  the 
express  agent  requested  him  to  give  them  an 
escort,  to  protect  the  stage  on  its  further  prog- 
ress. The  captain  said  he  could  not  give  them 
an  escort,  as  he  had  but  forty  men  on  duty,  and 
was  then  mounting  them  to  go  and  fight  the 
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Indians  who  were  then  in  sight,  and  told  the 
agent  to  remain  where  he  was,  as  it  would  not 
be  safe  for  him  to  go  up  the  road.  He  then 
left  with  his  command  to  engage  the  Indians, 
who.  he  said,  were  about  fifteen  hundred  in 
number.  After  the  troops  had  left  the  fort,  the 
express  agent  changed  the  mail  there,  and  then 
returned  to  Julesburg  and  had  the  horses  put 
into  the  stable.  They  had  not  been  put  out  more 
than  fifteen  minutes,  when  the  Indians  were 
observed  coming  towards  the  station,  following 
the  troops,  fourteen  of  whom  had  been  killed. 
There  bein^  no  time  to  hitch  the  horses  to  the 
stage,  the  driver  and  express  agent  each  mounted 
a  horse  and  followed  the  soldiers  back  to  the 
military  post.  The  Indians  stopped  at  the  sta- 
tion, robbed  the  stage,  broke  open  the  safe  and 
rifled  it  of  its  contents.  The  troops  soon  brought 
their  howitzers  to  bear  on  the  Indians,  and  com- 
pelled them  to  retire  to  the  hills. 

Upon  this  evidence,  the  court  instructed  the 
jury  that  the  attack  of  the  Indians  was  that  of 
a  public  enemy,  and  that  defendant  was  exon- 
erated from  the  ordinary  responsibilty  of  a 
common  carrier,  and  was  not  liable  for  the  loss 
of  the  money  unless  his  agents  were  guilty  of 
some  carelessness,  negligence  or  want  of  vigi- 
lance or  attention,  which  contributed  to  the  loss. 
The  plaintiff  below  claimed  that  they  were 
guilty  of  carelessness  and  negligence:  first,  in 
leaving  the  military  post  after  being  charged  by 
Captain  O'Brien  to  remain  there;  second,  in  un- 
hitching and  putting  out  the  horses  after  going 
back  to  Julesburg.  These  points  were  very 
properly  left  to  the  jury,  as  questions  of  fact. 
But  in  giving  the  jury  instructions  on  this  sub- 
ject, the  presiding  judge  told  them:  '*In  de- 
termining what  was  the  duty  of  the  express 
agent  at  that  time,  I  can  lay  down  no  better 
rule  for  your  guidance  than  this:  what  in  your 
judgment  would  a  cool,  self-possessed,  prudent, 
careful  man  have  done  with  his  own  property, 
under  the  same  circumstances?  *  *  ♦  Such 
a  man,  it  was  the  duty  of  Mr.  Holladay  to  pro- 
vide for  this  very  hazardous  business.  It  was 
his  duty  to  provide  a  cool,  self  possessed  man; 
a  cautious,  prudent  man ;  a  man  of  good  judg- 
ment and  forethought. "  The  defendant's  coun- 
sel, complain  that  this  instruction  was  contrary 
to  law,  and  exacted  too  much  of  the  defendant; 
and  at  the  trial  they  requested  the  jud^e  to 
charge:  first,  that  the  capture  of  the  package 
by  the  Indians  threw  on  the  plaintiff  the  burden 
of  proving  fraud  or  collusion  of  the  carrier  with 
the  captors.  Second,  that  if  the  jury  believed 
that  the  express  agent  exercised  his  best  judg- 
ment at  Julesburff,  the  defendant  could  not  be 
charged  with  negligence.  Third,  that  willful 
negligence  is  required  to  charge  a  carrier  who 
has  lost  property  by  the  act  of  the  public  enemy . 
The  judge  declined  to  charge  the  jury  on  these 
points,  other  than  he  had  done  in  the  course  ot 
his  address  to  the  jury. 

The  effect  of  the  charge,  as  delivered,  was, 
that  although  a  common  carrier  is  not  respon- 
sible for  the  destruction  or  loss  of  goods  by  the 
act  of  a  public  enemy,  he  is, nevertheless, bound 
to  use  due  diligence  to  prevent  such  destruction 
or  loss.  If  his  negligence  or  want  of  proper  at- 
tention contributed  thereto,  he  woula  be  liable 
therefor.  It  was  not  necessary,  in  this  case, 
that  there  should  have  been  fraud  or  collusion 
with  the  Indians,  or  willful  negligence  on  the 
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part  of  the  defendant,  or  his  agents,  to  render 
him  liable.  Supposing  the  express  agent  to 
have  been  a  suitable  person  for  thedutv  he  had 
to  perform,  all  that  the  charge  exacted  of  him 
was,  such  care  and  attention  as  he  naturally 
would  have  taken  of  his  own  goods;  that  is,  or- 
dinary care  and  attention. 

Surely,  the  law  requires  this  degree  of  dili- 
gence, and  would  make  the  defendant  liable  for 
the  want  of  it;  that  is.  for  ordinary  negligence. 
Whether  such  negligence  was  or  was  not  proved 
was  fairly  left  to  the  Jury. 

The  only  point,  it  seems  to  us.  on  which  any 
doubt  could  arise  as  to  the  entire  accuracy  of 
the  charge,  is,  as  to  the  degree  of  care  and  at- 
tention required  of  the  defendant  himself  in  the 
selection  of  the  agent.  The  court  held  that  it 
was  his  duty  to  provide  for  this  hazardous  busi- 
ness a  cool,  self-possessed,  prudent  man.  of 
good  judgment  and  forethought.  Now,  surely, 
no  one  would  think  of  employing  a  man  want- 
ing in  any  one  of  these  qualifications  to  carry 
his  own  goods  across  the  plains  at  that  time. 
Ordinary  prudence  would  dictate  that  such  a 
man  was  essential  for  that  hazardpus  service. 
Here,  again,  the  charge  really  requires  of  the 
defendant  to  do  nothing  more  than,  as  a  pru- 
dent man.  he  would  do  In  the  transaction  oi  his 
own  business;  in  other  words,  it  only  exacts  or- 
dinary diligence  and  attention  at  his  hands. 
Ordinary  diligence,  like  most  other  human 
qualifications  or  characteristics,  is  a  relative 
term,  to  be  judged  of  by  the  nature  of  the  sub- 
ject to  which  it  is  directed.  It  would  not  be  any 
want  of  ordinary  care  or  diligence  to  intrust  the 
shoeing  of  a  horse  to  a  common  blacksmith, 
but  it  would  be  gross  negligence  to  intrust  to 
such  a  person  the  cleaning  or  repair  of  a  watch. 
A  man  who  would  be  perfectly  competent  to 
perform  the  duties  of  an  express  messenger 
now.  on  the  Union  Pacific  Railroad,  with  a 
commodious  express  car  at  his  service,  might 
have  been  a  very  unfit  and  incompetent  agent 
in  1865.  when  nothing  but  a  mail  coach  trav- 
ersed the  prairie,  and  roving  bands  of  hostile 
Indians  infested  the  route. 

Now.  whether  the  agent  in  charge  of  the  line, 
on  this  occasion,  was  such  a  man  as  should  have 
been  employed,  could  only  be  judged  of  by 
what  he  did  or  what  he  neglected  to  do;  and 
it  was  fairly  left  to  the  Jury  to  say  whether  his 
conduct  was  such  as  a  proper  and  competent  man 
would  have  pursued  or  whether  it  was  want- 
ing in  that  respect;  and  the  court  took  the  pains 
to  warn  the  jury  that  the  result  is  not  always  a 
true  criterion  whether  a  man  pursued  a  pru- 
dent course  or  not.  They  must  Judge  fairly  in 
reference  to  all  the  circumstances. 

We  do  not  mean  to  be  understood  as  laying 
down  any  different  rule  from  that  which  was 
laid  down  by  this  court  in  the  late  case  of  Rail- 
road Co.  v.  iZctfwa.  10  Wall.,  176  [77  U.  S., 
•XIX. ,  909]  namely:  that  ordinary  diligence  is 
all  that  is  required  of  the  carrier  to  avoid  or 
remedy  the  eifects  of  an  overpowering  cause. 
We  think  that  when  this  case,  with  all  its  cir- 
cumstances, is  fairly  considered,  this  was  all 
that  the  judge  who  tried  the  cause  exacted  of 
the  defendant,  and  that  the  question  of  negli- 
gence was  fairly  left  to  the  Jury. 
The  judgment  is  affirmed, 

ated— 48  Am.  Bep.,  72  (88  Ind.,  898). 
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a  JULES  GERMAIN,  Fiff.  in  Err., 

JAMES  MASON  et  al. 

(See  8.  C,  U  WaU.,  8B0-961.) 

When  one  qf  eeoeral  dtfendante  ma§f  proeeeuU 

writ  of  error. 

A  defendant  who  has  a  separate,  distinct,  per- 
sonal Judgment  a^rainst  him  for  money,  in  which 
the  other  defendants  have  no  Interest,  htm  a  rio-ht 
to  prosecute  a  writ  of  error  in  his  own  name  with- 
out Joining  them. 

[No.  614.] 
Argued  Oct.  27, 1871.     Decided  Nov.  6,  1S71. 

IN  ERROR  to  the  Supreme  Court  of  the  Terri- 
tory of  Montana. 

On  motion  to  dismiss. 

Suit  was  brought  in  the  court  below  by  the 
defendants  in  error,  to  recover  upon  a  me- 
chanic's lien.  Judgment  having  been  given  in 
their  favor  asainst  one  of  the  defendants,  Ger- 
main, he  sued  out  this  writ  of  error. 

The  case  is  sufflcientlv  stated  by  the  court. 

Mr.  NskthaAlel  Wilsoiu  for  defendants  in 
error. 

Messrs.  A.  M.  Woodfolk,  H.  Blair  and  F. 
A.  Dick,  for  plaintiff  in  error: 

Mr.  JueUce  Miller  deli  wed  the  opinion  of 
the  court: 

Tills  is  a  writ  of  error  to  the  Supreme  Court 
of  the  Territory  of  Montana,  and  a  motion  is 
made  to  dismiM  it. 

The  ground  for  dismissal  is,  tha^  the  writ  de- 
scribes the  defendants  in  the  ori^nal  suit  as  O. 
Jules  Qermain  and  others,  and  it  is  said  that 
this  brings  it  within  the  ruling  in  the  case  of 
Deneale  v.  Archer,  8  Pet.,  526,  and  similar  sub- 
sequent cases. 

The  cases  relied  on  for  the  dismissal  of  the 
writ  are  all  reviewed  in  Mussina  v.  CbsosM,  6 
Wall..  856  [73  U.  8.,  XVIII.,  810]  and  it  U 
there  said  that  they  rest  upon  the  principle  that 
all  the  parties  to  the  original  Judgment  must, 
when  it  is  a  joint  Judgment,  be  brought  before 
this  court,  and  that  this  is  not  done  by  a  writ 
which  does  not  give  their  names. 

In  the  case  before  us  the  writ  is  sued  out  by 
Gtermain  alone,  who  is  the  onlv  party  men- 
tioned as  damaged  by  the  alleged  error  of  the 
court,  and  who  alone  gives  the  appeal  bond.  If, 
therefore,  Oermain  can  bring  the  writ  without 
joining  other  parties  as  plaintiffs  in  error,  the 
writ  is  not  defective. 

We  have  examined  the  record — ^a  very  con- 
fused one-^but  from  it  we  gather  enough  to 
satisfy  us  that  the  judgment  of  which  Germain 
complains  is  such  a  separate  Judgment  against 
him  as  authorizes  him  to  ask  a  review  of  it  here 
without  joining  his  co  defendants  in  the  court 
below,  who  have  not  thoughtproper  to  disturb 
the  judgment.  Masterson  v.  uerndon,\^  Wall., 
416  [77  U.  S.,  XIX.,  953]. 

The  suit  was  orijrinkl]^  brought  by  the  plaint- 
iffs below  against  Qermain,  to  recover  a  balance 
due  for  work  and  materials  furnished  in  build- 
ing a  house,  and  to  enforce  a  mechanic's  lien 
for  the  debt. 

Several  other  parties,  claiming  liens  on  the 
property,  were  made  defendants,  and  the  peti- 
tion alleged  that  the  lien  of  plaintiff^  was  para 
mount  to  all  others. 
The  court  so  decided,  and  gave  judgnoent 
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against  Germain  in  pentmam  for  the  debt,  with 
an  order  that,  if  it  coald  not  otherwise  be  made 
out  of  him,  the  real  estate  on  which  the  lien 
was  claimed  should  be  sold,  and  out  of  the  pro- 
ceeds of  the  sale  the  debt  of  plaintiffs  should  be 
first  paid. 

The  other  lien  creditors,  co-defendants  with 
Qermamt  have  not  sought  to  reverse  the  Judg- 
ment; but  Germain,  who  has  a  separate,  dis- 
tinct, personal  judgment  against  him  for  money, 
in  which  the  other  defendants  have  no  interest, 
has  a  riffht,  we  think,  to  prosecute  a  writ  of  er- 
ror in  his  own  name  without  joining  them. 

The  motion  is,  thertfore,  overruled, 

ated— SO  Wall.,  157 ;  107  U.  S.,  008. 


ROBERT  EARTH  kt  al.,  Plffe.  in  Bhr., 

9. 

WILLIAM  H.  CLISE. 

(See  8.  C  12  Wall.,  40(M08). 

Siieriffy  whsn  not  liable  far  escape  (tfprieaner  pro- 
duced on  habeas  corpus — immaiterialerrora. 

By  the  oommon  law,  upon  the  return  of  a  writ  of 
hdoeaB  eorpua  and  the  production  of  the  body  of  the 
party  suing  it  out,  the  authority,  under  which  the 
original  commitment  took  place,  is  superseded. 

After  that  time  and  until  the  case  is  finally  dis- 
posed of,  the  safe-keeplnjr  of  the  prisoner  is  entire- 
ly under  the  control  and  direction  of  the  court  to 
which  the  return  is  made. 

When  a  sheriff  produced  the  body  of  a  prisoner 
before  the  judge  on  the  hahea»  corpus,  his  duties  as 
the  custodian  of  the  prisoner  ceased  undl  be  was 
remanded ;  and  the  flight  of  the  prisoner  while  be- 
fore the  Judge  was  not  an  escape  from  the  custody 
of  the  sheriff. 

Whore  the  plaintiffs  iu  error,  have  no  right  to  re- 
cover in  the  action  according  to  their  own  showing, 
the  errors  of  the  court  below  in  admitting  evidence 
and  in  the  charge,  would  do  them  no  harm. 

[No.  112.] 
SutmUUed  Oct.  16, 1871,     Decided  Nov.  6, 1871^ 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Wisconsin. 

Suit  was  brought  in  the  court  below  by  the 
plaintiffs  in  error,  to  recover  damages  for  the 
eecape  of  an  imprisoned  debtor.  Judgment  hav- 
ing been  nving  for  the  defendant,  the  plaintiffs 
sued  out  wis  writ  of  error. 

The  case  is  further  stated  by  the  court. 

Mr,  Geo.  W.  Lakin,  for  plaintiffs  in  error. 

Meears.  Martt.  H.  Carpeater  and  M.  M. 
Cotkren,  for  defendant  in  error: 

If  the  person  to  whom  the  writ  ot  habeas  cor- 
pus is  directed  be,  as  in  this  case,  a  public  of- 
ficer, his  duty  is  ended  for  the  time  being,  by 
delivering  the  subject  of  the  writ  into  the  cus- 
tody of  the  oflQcer  who  issued  it.  This  is  obvi- 
ous from  the  form  of  the  writ,  and  the  general 
object  sought  to  be  obtained  by  it,  as  well  as 
from  section  22,  R.  8.  Wis.,  p.  908,  which  pro- 
vides that  *'If  the  party  be  not  entitled  to  his 
dit»char^  and  be  not  bailed,  the  officer  shall  re- 
mand him  to  the  custody  or  place  him  under 
the  restraint  from  which  he  was  taken,  if  the 
person  under  whose  custody  or  restraint  he  was, 
De  legally  entitled  thereto;  if  not  so  entitled,  he 
ahall  be  committed  by  such  officer  to  the  custo- 
dy of  such  officer  or  person  as  by  law  is  entitled 
thereto." 

The  defendant  in  this  case  was  sheriff  of  Grant 
County.  He  held  in  his  custody  one  Edward 
Brinkman.    The  Judge  of  the  circuit  court  of 
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the  county  of  which  he  was  sheriff,  directed 
him,  by  writ  of  habeas  corpus,  to  bring  the  per- 
son of  said  Brinkman  before  him.  He  complied ; 
and  that  Judge  never  remanded  him  back  to 
his  custody.  We  think  this  exonerated  him  from 
all  liability,  even  though  he  otherwise  was  bound 
to  retain  the  prisoner  in  his  custody. 

Mr,  Justice  Swajrae  delivered  the  opinion 
of  the  court: 

The  plaintiff  in  error  sued  Edward  Brinkman, 
as  survivor  of  his  late  partner,  Bmid,  in  the  Cir- 
cuit Court  of  Grant  County,  to  recover  a  large 
sum  of  mone^  alleged  to  be  due  from  Brinkman, 
as  such  survivor,  to  the  plaintiffs.  After  the  in- 
stitution of  the  suit  the  plaintiffs  applied  to  th«¥ 
county  Judge  of  Grant  County  for  a  writ  of  no 
exeat  against  Brinkman.  The  writ  was  accord- 
ingly issued  and  placed  in  the  hands  of  Clise, 
the  defendant  In  this  action,  as  the  sheriff  of 
that  county,  for  execution.  Pursuant  to  the  writ, 
Clise  arrested  Brinkman,  who,  failing  to  give 
ball  as  required,  was  held  in  custody.  A  writ 
of  JiabcM  corpus  was  issued  by  the  Honorable 
John  T.  Mills,  the  circuit  Judge  of  that  cir- 
cuit, directed  to  the  sheriff  of  Grant  County, 
whereby  he  was  commanded  to  have  before  the 
Judge,  at  Dodgeville,  on  the  day  therein  speci- 
fied, the  body  of  Brinkman,  with  the  cause  of 
his  imprisonment.  Clise  complied  with  this  or- 
der. While  the  argument  upon  the  writ  of  ha- 
beas corpus  was  in  progress,  Clise  put  Brinkman 
in  the  charge  of  Judge  Dunn,  one  of  his  coun- 
sel, and  absented  himself.  Before  the  argument 
was  concluded,  Brinkman  fled  to  Canada  and 
has  not  returned.  The  Judge  refused  to  take  any 
further  action  in  the  case  in  the  absence  of 
Brinkman, and  thus  the  proceeding  terminated. 

This  action  was  brought  by  the  plaintiffs  in 
error  against  Clise  for  the  escape  of  Brinkman. 
The  cause  was  put  at  issue  by  the  pleadings  of 
the  parties  and  was  tried  by  a  Juiy.  A  verdict 
was  found  and  Judgment  rendered  for  the  de- 
fendant, Clise.  The  plaintiffs  thereupon  sued 
out  this  writ  of  error.  It  appears  by  the  bill  of 
exceptions  found  in  the  record  that  in  two  in- 
stances,u^n  the  trial,  evidence  objected  to  by 
the  plaintiffs  was  admitted  and  exceptions  duly 
taken.  The  plaintiffs  also  excepted  to  the  sev- 
eral instructions  given  by  the  court  to  the  Jury. 
It  is  insisted  that  each  of  these  exceptions  in- 
volves an  error  which  is  fatal  to  the  Judgment. 

Id  the  view  which  we  have  found  ourselves 
constrained  to  take  of  the  case  it  Is  unnecessary 
to  consider  either  of  them. 

The  bill  of  exceptions  purports  to  contain  all 
the  testimony.  The  facts  that  the  Jutbeas  corpus 
was  issued  and  that  the  sheriff  obeyed  it  by  mak- 
ing the  proper  return  and  taking  Brinkman  be- 
fore the  Judge  who  issued  it,  are  f ullv  proved. 
The  testimony  is  uncontradicted.  There  is  no 
controversy  between  the  parties  upon  the  sub- 
ject. 

By  the  common  law,  upon  the  return  of  a  writ 
of  habeas  corpus  and  the  production  of  the  body 
of  the  party  suine  it  out,  the  authority  under 
which  the  original  commitment  took  place  is  su- 
perseded. After  that  time,  and  until  the  case 
IS  finally  disposed  of,  the  safe-keeping  of  the 
prisoner  is  entirely  under  the  control  and  direc- 
tion of  the  court  to  which  the  return  is  made. 
The  prisoner  Is  detained,  not  under  the  oriffinal 
commitment,  but  under  the  authority  oi  the 
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-writ  of  Tiobeoi  carpus.  Pending  the  hearing  he 
may  be  bailed  dediein  diem,  or  be  remanded  to 
the  jail  whence  he  came, or  be  committed  to  any 
other  suitable  place  of  confinement  under  the 
control  of  the  court.  He  may  be  brought  before 
the  court  from  time  to  time  by  its  order  until  it 
is  determined  wheUier  he  shall  be  discharsed  or 
absolutely  remanded.  King  ▼.  Bethel,  5  Mod., 
19;  Bac.  Abr.,  tit.  Habecu  Corpue,  B.  18;  Anon,, 
1  Vent.,  380;  Sir  Robert  PeytorCs  case,  1  Vent., 
846 ;  Hurd,  Hob.  Carp, .  824.  We  have  not  over- 
looked the  Statute  of  81  Car.  II.  This  doctrine 
has  been  recognized  by  this  court.  In  re  Koine, 
U  How..  184. 

The  Statute  of  Wisconsin  upon  the  subject 
is  in  accordance  with  the  common  law.  It  pro- 
vides: 

"Until  judgment  be  given  upon  the  return, 
the  officer  before  whom  such  party  shall  be 
brought  may  either  commit  such  purty  to  the 
custc^y  of  the  sheriff  of  the  county  in  which 
Buch  officer  shall  be,  or  place  him  in  such  care 
or  under  such  custody  as  his  age  and  other  cir- 
cumstances may  require."  Rev.  Stat,  of  Wis., 
p.  908.  sec.  28. 

The  entire  responsibiUty  for  the  safe-keeping 
of  the  prisoner  under  this  statute  rests  with  the 
officer  before  whom  the  prisoner  is  brought  pur- 
suant to  the  writ. 

When  Clise,  as  sheriff,  produced  the  body  of 
Brinkman  before  Judge  Mills,  Clise's  duties  as 
custodian  of  Brinkman  ceased,  and  this  cesser 
could  be  terminated  only  by  an  order  of  the 
judge  clothing  him  with  new  duties  and  respon- 
sibilities. No  such  order  was  made.  The  flight 
of  Brinkman  was,  therefore,  in  no  sense  an  es- 
cape from  the  custody  of  Clise.  His  custody  by 
Clise.in  the  absence  of  an  order  from  theiudge, 
would  have  been  false  imprisonment.  The  act 
of  Clise  in  putting  Brinkman  in  the  charge  of 
Dunn  was  simply  a  nullity.  He  had  no  author- 
ity at  that  time  to  do  any  act  or  to  give  any  di- 
rection touching  the  subject. 

The  plaintiffs  in  error,  according  to  their  own 
showing,  had  not  the  shadow  of  a  right  to  re- 
cover in  this  action  a^inst  Clise.  Conceding, 
for  the  purpose  of  this  opinion,  that  the  court 
below  erred  in  all  the  particulars  complained 
of,  the  errors  have  done  them  no  harm.  Oppo- 
site rulings  could  not  have  helped  them.  Their 
case  was  inherently  defective.  The  defect  was 
incurable  and  inevitably  fatal.  When  such  a 
defect  exists,  whether  it  be  or  be  not  brought  to 
the  attention  of  the  court  below  or  of  this  court 
by  counsel,  it  is  our  duty  to  consider  it  and  to 
give  it  effect.  OaHarut  v.  Davie,  4  How.,  181 ; 
Boa^  V.  HuUngs,  16  Pet..  819;  Patiereon  v.  U, 
8.,  2  Wheat.,  222;  Harrison  y,  Nixon,  9  Pet., 
483;  Slamm  v.  Pomery,  6  Cranch,  221.  This 
is  decisive  of  the  case  before  us. 

The  defendant  in  error  is  entitled  to  have  the 
judgment  affirmed,  and  it  is  affirmed  accordingly. 

Cited— 101  U.  S.,  112, 807 ;  6  Ben.,  185. 


THE  STEAMER  WESTERN  METROPO- 
LIS, Hiram  Benner,  Claimaxrt,  Appt., 

V. 

JOHN  LOW,  Jr. 

(Bee  S.  C,  "  The  Western  Metropolis^"  12  Wall.,  380, 
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Commission  ordered  to  take  further  tesHmany,  in 

a  ease  of  couision. 

In  a  libel  filed  for  a  collision,  the  Judgment  in 
which  has  been  appealed  to  this  court,  on  affidavits 
that  the  testimony  of  witnesses  on  which  Judg-ment 
was  rendered, was  obtained  by  a  corrupt  agreement 
to  pay  them  money,  which  was  unknown  to  the 
appellant  at  the  time  of  the  trial  in  the  court  below, 
a  commission  is  ordered  to  take  the  testimony  of 
such  witnesses  in  regard  thereto. 

fNTo.  284.] 
Argued  Nov,  10,  1871.     Decided  Nov,  10, 1871, 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Southern  Diatrict  of  New 
York. 

Motion  for  a  commission  to  take  testimony. 

The  libel  in  this  case  was  filed  by  the  ap- 
pellee, as  owner  of  the  schooner  Triumph,  to 
recover  damages  for  a  certain  collision.  The 
district  court  having?  entered  a  decree  in  his 
favor,  which  was  affirmed  upon  appeal  by  the 
circuit  court,  the  claimant  for  The  Western 
Metropolis  took  an  appeal  to  this  court. 

The  appellant  now  makes  affidavit,  that  since 
bringing  this  appeal  he  has  learnt  of  a  corrupt 
agreement  in  respect  to  the  testimony  of  ap- 
pellee's witnesses,  as  shown  by  the  affldayit  of 
Eben  D.  Campbell  and  Alexander  McDougall. 
and  has  also  discovered  other  important  evi- 
dence. Affidavits  of  said  McDougall  and  Camp- 
bell were  presented,  statins  that  as  inducement 
to  them  to  attend  and  testify  in  the  case  on  the 
trial  below,  said  Low  had  agreed,  if  he  suc- 
ceeded in  the  suit,  to  pay  them  certain  sums  of 
money;  to  McDougall  f500,  and  to  Campbell 
$700,  as  shown  by  the  following*. 

'*OiiOnCBBTER,  Jan.  28,  1868. 

We  promise  to  pay  Eben  Campbell  seven 
hundred  dollars  on  demand,  after  getting  mone^ 
from  case  of  schooner  Triumph,  which  case  is 
now  pending  in  New  York. 

John  Low  &  Son," 

Messrs.  J.  H.  Ashton  and  Beebe  d  Donahue, 
for  appellant: 

The  affidavit  shows  a  valid  excuse  for  not 
taking  the  testimony  now  desired  in  the  courts 
below.  The  papers  filed  show  that  the  appel- 
lant was  not  aware  of  the  facts  stated  until  after 
the  present  appeal  to  this  court,  and  thus  the 
application  is  brought  within  the  rule  laid  down 
in  the  case  of  *'The  MeU^ey,"  10  Wall.,  419  (77 
U.  S.,  XIX.,  963). 

Mr,  E.  C.  Benedict,  for  appellee 

The  court  made  the  following  order  per  Mr, 
Chief  Justice  Chase : 

On  consideration  of  the  motion  filed  in  this 
cause  by  Mr.  J.  H.  Ashton,  for  a  commission 
to  take  further  testimony,  and  of  the  argument 
of  counsel  thereupon  had,  as  well  in  support  of 
as  against  the  same,  and  of  the  affidavits  filed — 
it  is  now  here  ordered  by  the  court,  that  a  com- 
mission issue  out  of  this  court, directed  to  Fisher 
Ames.  Esq.,  United  States  Commissioner,  Bos- 
ton, Massachusetts,  to  take  the  testimony  on 
interrogatories  to  be  annexed  thereto,  of  £ben 
D.  Campbell  and  Alexander  McDougall. 

And  it  is  further  ordered  that  a  commission 
also  issue  out  of  this  court  to  John  A.  Osborn. 
Esq.,  United  States  Commissioner, City  of  New 
York,  to  take  the  testimony  of  John  Roberts, 
on  interrogatories  to  be  annexed  thereto. 

And  it  is  further  ordered  that  such  commis- 
sions be  not  issued  except  upon  interrogatories 
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to  be  filed  by  the  appellant,  and  notice  to  the 
•appellee  or  his  agent  or  counsel,  accompanied 
with  a  copy  of  said  interrogatories  so  filed,  to 
file  cross  interrogatories  within  ten  days  from 
the  service  of  such  notice.. 


ALFRED  KEARNEY.  Plff.  in  Err,, 

<;HARLE3  case.  Receiver  of  the  Fibst  Na- 
tional Bank  of  Nbw  Orlbamb. 

(See  8.  C,  18  Wall..  275-S86J 

JStatement  offaets  ngned  by  eoufudt  when  dwre- 
garded — waiver  ofPriai  (fyjury,  toluitie — in- 
tuffleient  waiver, 

A  statement  signed  by  the  defendant  In  error  and 
by  the  counsel  for  the  plaintiff  after  the  writ  of 
-error  had  been  sued  out  nine  months,  although 
•called  a  statement  of  facts,  must  be  disregarded. 

The  right  to  a  jury  trial  can  be  waived  by  ex- 
press agreement  in  open  court  and  by  Implied  oon- 
sent. 

Where  a  party  is  present  by  counsel  and  goes  to 
atrial  before  the  court  without  objection  or  excep- 
tion, he  has  voluntarily  waived  his  right  to  a  Jury, 
4uid  must  be  held  in  this  court  to  the  legal  conse- 
quences of  such  a  waiver. 

If  there  is  nothing  to  show  that  the  party  com- 
plaining of  the  error  was  present  by  nimself  or 
oounsel,  at  the  trial,  and  no  jury  was  called,  it  is 
•error  for  the  court  to  try  the  issues  without  a  jury. 

[No.  150.] 
Argued  Oct,  18,  1871,      Decide  Nov,  IS,  1871, 

P\  ERROR  to  the  Circuit  Court  of  the  United 
Statee  for  the  District  of  Louisiana. 

The  petition  in  this  case  was  filed  in  the  court 
l)elow,'by  the  defendant  in  error,  to  recover 
upon  certain  promissory  notes.  Judgment  hav- 
ing been  given  in  favor  of  the  plaintiff,  the  de- 
fendant sued  out  this  writ  of  error. 

The  case  is  fully  stated  by  the  court. 

Mr.  ThonuM  J.  Durant,  for  plaintiff  in 
-error. 

Meeare,  A,  T,  Akerman,  AtiyGen,,  Ant. 
AUy-Qen.  Field,  and  B.  H.  Bristow,  SoUo- 
iioT'Oen.,  for  defendant  in  error: 

The  record  does  not  show  that  any  stipula- 
tion in  writing,  waiving  a  jury,  was  fil^  by 
the  parties  or  their  attorneys  with  the  clerk  in 
the  court  below,  as  required  by  the  4th  section 
of  the  Act  of  Mar.  »,  1865.  13  Stat,  at  L.,  501. 

The  absence  of  such  stipulation,  however,  is 
j&ot  to  be  regarded  as  affecting  the  regularity  of 
the  proceeding  in  the  court  l^Iow.  For,  inde- 
pendent of  any  statutory  provision  on  the  sub- 
ject, parties  certainly  might,  by  consent,  waive 
the  trial  of  issues  of  fact  bv  a  jury  and  submit 
Xhe  trial  of  both  facts  and  law  to  the  court;  it 
would  not  be  a  mistrial ;  but  the  appellate  court 
■could  not  re^^ard  the  facts  so  found  as  Judicially 
determined  m  the  court  below,  nor  examine 
the  questions  of  law,  «s  if  those  facts  had  been 
•conclusively  determined  hy  a  jurv  or  settled  by 
the  admission  of  the  parlies.  So  that  legisla- 
tion was  necessary,  not  to  enable  the  court,  by 
Agreement  of  the  parties,  to  decide  a  disputed 
•question  of  fact  upon  the  evidence,  but  in  order 
to  preserve  to  the  parties  submitting  a  cause  to 
A  trial  before  the  court,  both  as  to  law  and  fact, 
the  benefit  of  a  review  or  re-examination  in  the 
Appellate  court,  of  questions  of  law  arising  upon 
4he  finding  of  the  inferior  court. 

GuUd  V.  Frontin,  18  How.,  186  (59  U.  S., 
JCV..  290);  OampbeU  v.  Boyreau,  21  How.,  228 

See  12  Wai^. 


(62  U.  8.,  XVI.,  96);  Flandere  v.  Tweed,  9 
WTall.,  429,  480  (76  U.  8.,  XIX.,  679). 

The  Act  of  Mar.  8,  1865.  by  its  4th  section, 
provides  a  clear  and  simple  mode  by  which 
parties  who  submit  cases  to  the  court  without 
the  intervention  of  a  jury,  may  have  the  rulings 
of  the  court  reviewed  here.  This  statute  ap- 
plies to  the  Federal  Courts  in  Louisiana  as  well 
as  elsewhere,  and  necessarily  supersedes  all 
previous  legislative  provision  with  reference  to 
the  Federal  Courts  in  that  State,  respecting  the 
same  subject-matter. 

Im,  Co.  V.  Tweed,  7  Wall.,  61  (74  U.  8., 
XIX.,  66). 

But  it  requires,  as  a  condition  upon  which 
the  parties  may  waive  a  trial  by  jury,  and  at  the 
same  time  save  to  themselves  the  right  of  re- 
view as  respects  all  questions  of  law  arising  out 
of  the  facts  found  by  the  court,  the  filing  with 
the  clerk  a  written  stipulation,  signed  by  them 
or  their  attorneys,  waivinga  jury. 

Flanders  v.  Tweed,  9  Wall,  428  (76  U.  8., 
XIX. ,  679). 

In  view  of  this  requirement,  it  was  held  by 
this  court,  in  the  case  last  cited,  that  a  copy  of 
the  stipulation  should  come  up  with  the  tran- 
script in  the  return  to  the  writ  of  error. 

The  agreed  statement  of  facts,  havinc^  been 
filed  by  the  parties  nearly  a  year  after  the  ren- 
dition of  the  judgment  and  the  issue  and  filing 
of  the  writ  of  error,  cannot  be  regarded  as  a 
part  of  the  record  of  the  case  nor  as  properlv 
constituting  anything  on  which  error  in  the  rul- 
ing of  the  court  below  may  be  assigned. 

First,  it  is  suggested  that  the  cause  should  be 
tried  here  on  the  record  as  It  stood  when  re- 
moved by  the  writ  of  error,  which  was  the  time 
of  filing  the  writ. 

WiUiame  v.  Narris,  12  Wheat.,  121;  Brooks 
V.  Norris,  11  How.,  207. 

Second,  irrespective  of  the  circumstance  that 
the  statement  of  facts  was  not  filed  in  the 
court  below  until  man^  months  after  the  issue 
and  filing  of  the  writ,  it  cannot  be  regarded  as 
part  of  the  record  (and  therefore  cannot  be  con- 
sidered upon  a  writ  of  error)  on  other  grounds; 
as  to  which,  see  Suydam  v.  Willianuon,  20 
How.,  488-440  (61  U.  S.,  XV.,  982). 

Besides,  in  Norris  v.  Jaekeon,  9  Wall.,  126 
(76  U.  S.,  XIX.,  608),  this  court  laid  down  the 
following  rules,  as  a  result  of  an  examination 
by  it  of  the  4th  section  of  the  Act  of  1865, 
above  cited,  in  reference  to  cases  where  ianues 
of  fact  are  submitted  to  the  court: 

"1.  If  the  verdict  of  the  court  be  a  g:eneral 
verdict,  only  such  rulings  of  the  court,  in  the 
progress  of  the  trial,  can  be  reviewed  as  are 
presented  by  bill  of  exceptions,  or  as  may  arise 
on  the  pleadings. 

2.  In  such  cases,  a  bill  of  exceptions  cannot 
be  used  to  bring  up  the  whole  testimony  for  re- 
view, any  more  than  in  a  trial  by  jury. 

3.  That  if  the  parties  desire  a  review  of  the 
law  involved  in  the  case,  they  must  either  get 
the  court  to  find  a  special  verdict,  which  rais- 
es the  legal  propositions,  or  they  must  pre- 
sent to  the  court  their  propositions  of  law,  and 
require  the  court  to  rule  on  them. 

4.  That  objection  to  the  admission  or  exclu- 
sion of  evidence,  or  to  such  ruling  on  the  prop- 
ositions of  law  as  the  party  may  ask,  must  ap- 
pear by  bill  of  exceptions." 

In  this  case,  it  is  to  be  observed,  the  court 
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found  no  special  yerdict,  nor  does  the  agreed 
statement,  which  was  filed  after  judgment,  erea 
purport  to  have  been  submitted  to  the  court, 
or  to  set  forth  the  facts  upon  which  its  Judg- 
ment was  predicated.  Ana  in  the  latter  respect, 
more  especially,  is  the  case  under  consideration 
clearly  distinguishable  from  Ins.  Co.  v.  Tieeed 
{iupra)  where  certain  parts  of  the  opinion  of 
the  court  below,  which  appeared  in  the  record, 
having  been  agreed  to  l^  the  parties  as  contain- 
ing the  material  facts  of  the  case,  were  treated 
here  as  facts  found  by  the  court.  The  state- 
ment mentioned  should, accordingly,  be  viewed 
as  a  nullity,  upon  the  principle  of  the  decision 
of  this  court  on  a  similar  point  in  Avendano 
V.  Oay,  8   Wall,  876  (75  U.  8.,  XIX.,  422). 

As  the  court  below  had  jurisdiction  of  the 
cause,  and  as  there  is  no  other  question  of 
law  open  to  re  examination  here,  there  hemg 
no  bill  of  exceptions  nor  anything  upon  which 
error  can  be  assigned,  its  Judgment  must  be 
presumed  to  be  ri^t,  and  on  that  ground  should 
be  RffliTTiftri 

Guild  V.' FronUn,  18  How.,  185  (59  U.  S., 
XV.,  290);  CampbeU  v.  Baureau,  21  How.,  227; 
(62  U.  8.,  XVI..  97);  James  v.  BarOc,  7  Wall., 
692  (74  U.  8.,  XIX.,  275). 

Mr.  Justice  Biiller  delivered  the  opinion  of 
the  court: 

This  case  was  tried  by  the  court  without  a 
jury,  and  the  defendant,  against  whom  a  Judg- 
ment was  recovered,  brings  it  here  by  writ  of 
error. 

No  question  arises  on  the  process  or  plead- 
ings ;  there  is  no  bill  of  exception,  and  the  plaint- 
iff in  error  relies  on  what  purports  to  be  a  state- 
ment of  facts  in  the  case  to  show  the  error  of 
which  he  complains.  That  statement  does  not 
profess  to  be  facts  found  by  the  Judge. 

It  says:  "We  agree  that  the  foregoing  shall 
be  the  statement  of  facts  for  the  writ  of  error 
returnable  to  the  Supreme  Court  of  the  United 
States.*'  It  is  signed  by  defendant  in  error  and 
by  the  counsel  for  plaintiff.  The  writ  of  error 
had  been  sued  out  nine  months  before  this  paper 
was  signed  and  filed  with  the  clerk. 

It  needs  no  argument  to  show  that  this  court 
cannot  look  into  such  a  paper  as  part  of  the 
record,  nor  make  it  the  foundation  of  revising 
the  judgment,  though  both  parties  consent  to 
it.  The  case  here  must  be  tried  on  the  rulings 
of  the  court  below  on  what  was  before  it,  and 
this  must  appear  by  the  record;  and  if  the  facts 
are  to  be  considered  they  must  appear  by  bill 
of  exceptions,  or  by  an  agreed  statement  sub- 
mitted to  the  court  for  its  Judgment,  or  by  the 
finding  of  the  court  under  the  statute.  It  can- 
not be  permitted  that  the  parties,  bv  consent, 
make  up  a  case  for  this  court  after  it  has  passed 
from  the  control  of  the  court  below.  The  case 
of  in«.  Go.  V.  Tuieed,  7  Wall.,  44  [74  U.  S., 
XIX.,  65],  is  not  a  parallel  case.  There  the  stat- 
ment,  such  as  it  was,  was  made  by  the  judge, 
and  on  it  he  founded  his  Judgment.  It  was 
made  and  filed  at  the  time  the  Judgment  was 
rendered ;  and.  although  defective  in  many  re- 
spects, there  was  sufficient  in  it  to  present  the 
legal  propositions,  if  the  confused  character  of 
the  paper  was  waived.  This  the  counsel  here 
desired  to  do,  and  the  court  permitted.  We 
are  all  of  opinion,  therefore,  that  the  paper 
called  a  statement  of  facts  mustbedisregiutied. 
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But  what  Judgment  must  follow?  If  the  tran> 
script  of  the  record  contained  the  writlea 
agreement  of  the  parties  submitting  the  case  to- 
the  court,  as  provided  by  the  Act  of  March  8, 
lb65,  we  should  have  no  difflcultv  in  affirming- 
the  judgment.  But  not  only  is  there  no  such 
paper  found,  but  there  is  no  statement  any- 
where in  the  record  that  the  parties  did  agree, 
either  in  writing  or  otherwise,  to  submit  the 
case  to  the  court. 

The  Judiciary  Act  of  1789,  sec.  12,  declares- 
that  the  trial  of  issues  in  fact  in  the  circuit 
courts  shall,  in  all  suits,  except  those  of  equity 
and  of  admiralty  and  maritime  Jurisdiction,  tie 
by  jury.  This  provision  and  that  found  in  the 
7th  amendment  of  the  Constitution,  adopted 
after  the  Judiciary  Act.  namely:  "that  in  suits- 
at  law,  where  the  value  in  controveny  shall  ex- 
ceed $20,  the  right  of  trial  by  Jury  shall  be  pre> 
served,"  constituted  the  only  legislative  rule  for* 
the  Federal  Courts,  except  in  Louisiana,  until 
the  Act  of  1865.  Undoubtedly,  both  the  Judi- 
ciary Act  and  the  amendment  to  the  Constitu- 
tion secured  the  right  to  either  party  in  a  suit 
at  common  law  to  a  trial  by  Jury,  and  we  are 
also  of  opinion  that  the  Statute  of  1789  intended 
to  point  out  this  as  the  mode  of  trial  in  issues- 
of  fact  in  such  cases.  Numerous  decisions, 
however,  had  settled  that  this  right  to  a  jurj 
trial  might  be  waived  by  the  parties,  and  that 
the  Judgment  of  the  court  in  such  cases  should 
be  valid.  Bank  of  Columbia  v.  Ohely,  4  Wheat.  • 
285;  HiriaH  v.  BaUon,  9  Pet.,  156;  Parsons  v. 
Armt^r,  8  Pet.,  425;  U.  8.  v.  Bathbone,  2  Paine, 
578;  OuOd  v.  FronUn,  18  How.,  185  f59  U.  8., 
XV., 290] ;  Suydam  v.  Williamson,  20  How..  42r 
[61  U.  8. ,  XV. ,  978] ;  Kelsey  v.  Forsyth,  21  How. , 
85  £62  U.  8.,  XVI.,  ^'ZU  CampbeU  v.  Boyreau, 
21  How..  228r62  U.  8..  XVI.,  m;Burr  v.  2X» 
Moines  Co.,  1  Wall.,  102  [68 U.S.,  XVII.,  562]. 
Notwithstanding.however.  the  number  of  cases- 
in  which  the  waiver  of  this  right  is  mentioned, 
and  either  expressly  or  tacitly  held  to  be  no 
objection  to  the  Judgment,  it  is  remarkable 
that  so  little  is  said  as  to  the  mode  in  which 
this  waiver  shall  be  made  to  appear.  In  most 
of  the  cases  it  is  somewhere  in  the  record  stated 
affirmatively  that  the  parties  did  waive  a  Jury, 
or  did  consent  to  the  trial  by  the  court  without 
a  Jury.  In  the  case  of  £lank  of  Columbia  v. 
Okely,  4  Wheat..  285,  the  court  held  that  there 
was  an  implied  waiver  of  this  right  when  the- 
defendant  made  his  note  negotiable  at  the  Bank. 
of  Columbia,  there  being  in  the  charter  of  that 
bank  a  provision  authorizing  the  collection  or 
such  debts  by  a  summary  prooeedine,  which 
did  not  admit  of  a  Jury  trial.  In  Siriari  v. 
BcUlon,  9  Pet,  156,  where  a  sununary  Judg- 
ment was  rendered  asainst  a  surety  in  an  Ap- 
peal bond,  it  was  held  that  the  defendant,  by 
becoming  surety  in  a  court  whose  rules  pro- 
vided for  such  summary  Judgment,  had  waived 
his  right  to  a  trial  by  Jury.  It  seems,  therefore, 
that  both  by  express  agreement  in  open  court, 
and  by  implied  consent,  the  right  to  a  jury  trial 
could  be  waived.  See  PhiiUps  v.  Preston,  6- 
How.,  290.  But  as  was  shown  in  the  recent 
case  of  Flanders  y.  Tweed,  9  Wall..  425  [76  U. 
8.,  XIX,  678],  this  court  had  held  that  no  re- 
view of  the  decision  of  the  court  below  could 
be  had  of  any  ruling  at  the  trial  where  the  par- 
ties had  consented  to  accept  the  court,  instead 
of  a  jury,  to  decide  issues  of  facts. 
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In  this  state  of  the  law  the  Act  of  1869  was 
passed.  The  first  two  sections  are  devoted  to 
preecribing  the  manner  in  which  grand  and 
petit  Juries  shsll  be  selected  and  impaneled  in 
criminal  trials.  The  4th  section  enacts  that 
issaes  of  fact  in  civil  cases,  in  any  circuit  court 
of  the  United  States,  may  be  tried  and  deter- 
mined by  the  court  without  the  intervention  of  a 
jury,  whenever  the  parties  or  their  attorneys  of 
record  file  a  stipulation  in  writing  with  the 
clerk  of  Uie  court  waiving  a  jury.  It  then  pro  • 
ceeds  to  prescribe  the  mode  of  finding  the 
facts,  and  the  effect  to  be  given  to  such  finding, 
and  provides  for  a  review  of  the  case  by  this 
court.  The  manner  in  which  the  recora  is  to 
be  prepared  for  this  and  the  extent  of  the  in- 
quiry in  this  court  are  specifically  pointed 
out. 

Tlie  question  arises  on  this  statute  whether 
this  mode  of  submitting  a  case  to  the  court 
without  a  jury  was  intended  to  be  exclusive  of 
all  other  modes,  so  that  if  there  is  no  stipula- 
tion in  writing  waiving,  a  jury,  there  is  error, 
for  which  the  judgment  must  be  reversed.  Al- 
though the  language  of  the  section  miffht  ad- 
mit of  that  construction,  it  is  not  the  only  one 
of  which  it  is  susceptible.  As  stated  i  n  the  case 
already  referred  to,  of  Flanders  v.  Tweed,  the 
midn  purpose  of  the  Act,  undoubtedly,  was  to 
enable  the  parties  who  were  willing  to  waive  a 
jury  to  have  the  case  reviewed  on  writ  of  error 
when  tried  by  the  court  alone.  This  was  ren- 
dered necessary,  as  shown  by  Mr,  JusUee  Nelson 
in  the  opinion  in  that  case,  by  the  former  de- 
cisions, based  on  the  idea  that  in  such  cases  the 
court  did  not  sit  as  a  court  of  law,  but  as  quasi 
arbitrators.  To  remove  this  difficulty,  the  stat- 
ute provided  a  mode  by  which  the  parties  who 
agree  to  waive  a  jury  should  have  the  benefit 
of  a  writ  of  error  to  the  rulings  of  the  court  on 
questions  of  law.  The  language  of  the  section 
is  ttiat  the  stipulation  may  be  filed  with  the 
clerk  of  the  court,  which  is  undoubtedly  de- 
signed to  enable  the  parties  to  make  agreements 
in  vacation;  and  it  is  required  to  be  in  writing, 
to  prevent  either  party  demanding  a  jury  un- 
expectedly at  the  trial.  In  those  courts  where 
juries  are  called  from  a  great  distance  and  de- 
tained at  a  heavy  sacrifice,  the  courts  usually 
give  jury  trials  the  preference.  The  benefit, 
therefore,  of  an  announcement  by  which  the 
number  of  these  trials  is  diminished,  and  the  case 
placed  in  an  attitude  to  be  taken  up  at  the  con- 
venience of  the  courttand  the  parties,  is  obvious. 
We  cannot  believe  that  Congress  intended  to 
aay  that  the  parties  shall  not,  as  heretofore, 
submit  their  cases  to  the  court  unless  they  do 
so  by  a  written  stipulation,  but  that  it  was  the 
intention  to  enact  that  if  parties  who^nsent 
to  waive  a  lury  desire  to  secure  the  right  to  a 
review  in  the  Supreme  Court  of  any  question 
of  law  arising  in  the  trial,  they  must  first  file 
their  written  stipulation,  and  must  then  ask  the 
court  to  make  a  finding  of  such  facts  as  thev 
deem  essential  to  the  review,  and  ask  the  rul- 
ing of  the  court  on  points  to  which  they  wish 
to  except.  If  this  is  not  done  the  parties  con- 
senting to  waive  a  Jury  stand  as  they  did  before 
the  statute,  concludecf  by  the  judgment  of  the 
court  on  all  matters  submitted  to  it.  This  we 
understand  to  be  the  effect  of  the  opinion  in 
F\ander9v,  Tweed, 
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But,  althou^  a  written  stipulation  in  the 
cii:cuit  court  is  essential  to  a  review  in  this 
court,  is  the  presence  of  the  agreement  or  its 
copy  in  the  transcript  sent  here  Indispensable? 
A  copy  of  it  should  come  up.  as  observed  by 
Mr.  Juetiee  Nelson,  and  that  is  the  more  ap- 
propriate evidence  of  compliance  with  the  stat- 
ute. Still  we  are  not  prepared  to  say  that  if  it 
shall  affirmatively  appear  in  any  other  part  of 
the  record  proper,  that  such  a  writing  was  made 
bv  the  ^rtie8,that  it  will  not  be  sufficient  here. 
If,  for  instance,  it  is  stated  in  the  finding  of 
facts  by  the  court,  or  in  the  bill  of  exceptions, 
or  in  the  record  of  the  judnnent  entry,  that 
such  a  stipulation  was  maae  in  writing,  the 
record  would  show  that  the  condition  in  which 
a  review  is  allowed  existed,  and  we  would  not 
feel  at  liberty  to  contradict  the  record  in  thia 
respect.  In  a  case  where  there  \»  no  evidence 
that  it  was  submitted  in  writing  under  the  stat- 
ute, but  the  record  shows  affirmatively  that  the 
parties  waived  a  jurjr,  we  hold  such  evidence 
of  waiver  to  be  sufficient  to  support  the  judg- 
ment,  but  not  sufficient  to  authorize  a  review 
of  the  rulings  of  the  court  at  the  trial.  But  (he 
record  before  us  contains  no  statement  that  the 
parties  agreed  in  writing  to  submit  the  case  to 
the  court,  nor  any  express  statement  that  they 
waived  a  jury  at  all.  The  language  of  the  judg- 
ment is  that,  "This  cause  came  up  for  trial;  J. 
D.  Rouse  and  Elmer  and  King  for  plaintiffs ; 
G.  L.  Bright  and  Bradford.  Lea  and  Finney^ 
for  defendants;  when,  after  hearing  the  plead- 
ings, evidence  and  argument,  the  court  con- 
sidering the  same,  it  is  ordered,  adjudged  and 
decreed,"  etc. 

Is  this  court  at  liberty  to  infer  from  the  entry 
a  waiver  of  the  right  to  a  jury  trial  ?  When  we 
consider  the  cases  already  cited,  In  which  such 
a  waiver  has  been  implied,  and  that  the  right  to 
have  a  jury  when  a  party  demands  it,is  so  uni- 
versally known  and  respected,  we  think  that  it 
is  almost  a  necessary  inference,  where  a  party 
is  present  by  counsel  and  goes  to  trial  before 
the  court  without  objection  or  exception,  he 
has  voluntarily  waived  his  right  to  a  jury,  and 
must  be  held  in  this  court  to  the  legal  conse- 
quences of  such  a  waiver.  PhilUps  v.  Preston, 
5  How.,  290.  But  we  are  not  prepared  to  go 
further. 

If  the  state  of  the  pleading  presents  issuea 
of  fact  to  be  tried,  and  there  is  nothing  to  show 
that  the  party  complaining  of  the  error  was 
present  by  himself  or  counsel  at  the  trial,  and 
no  jury  was  called,  we  think  it  is  error  for  the 
court  to  try  those  issues  without  a  jury,  be- 
cause there  can  be  no  presumption  that  the 
party  has  waived  his  legal  and  constitutional 
right  to  have  a  jury. 

The  record  before  us  presents,  in  the  light  of 
these  views,  a  case  where  the  parlies  consented 
to  waive  a  jury,  but  did  not  take  the  steps  nec- 
essary to  secure  the  right  to  a  review  of  the 
findings  of  the  court  as  provided  by  statute. 

There  is,  therefore,  no  error  of  which  we  can 
take  cognizance,  and  the  judgment  of  the  Circuit 
Court  in  affirmed. 

Cited— 18  Wall.,  2, 8 ;  19  Wall.,  88 ;  91  U.  S.,  614 :  93 
U.  8..  81 :  100  U.  S.,  213 ;  108  U.  8.,  96 ;  106  U.  S.,  6iS. 
636;  4  Dill.,  264.  * 
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THE  BROOKLYN  LITE IN8URAKCE  CO., 

Pljf,  in  Err,, 
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HELEN  A.  M.  MILLER. 

<S6e  B.  C.,"l«n«r  v.  Life  Ins,  Co,,**  13  Wall.,  886-804.) 

PraOiee  in  trial  by  court—effect  of  flnding»— re- 
quests to  find—poUey  delivered  without  pay- 
ment of  premium,  vaUd. 

Praotioe  in  trials  b/  the  court,  and  the  method 
-extent  of  review,  fully  stated. 

Matters  of  fact  found  by  the  Circuit  Court  can- 
not be  re-examined  here. 

The  review,  when  the  findinir  is  greneral,  is  con- 
fined to  the  rulings  of  the  court  in  the  prosress  of 
the  trial;  and  when  the  findlnfr  is  special.nothinff  is 
open  to  review  except  the  inquirv  whether  the  facts 
found  are  sufficient  to  support  the  Judgment. 

Requests  which  assume  as  facts  matters  depend- 
-ent  upon  the  evidence,  which  are  not  embraced  in 
the  findings  of  the  Circuit  Court,  show  no  ground 
■ofreveraaT. 

Where  an  insurance  policy  is  delivered  without 
requiring  payment  of  toe  premium,  the  presump- 
tion is  that  a  credit  was  intended  and  the  policy  is 
valid. 

[No.  186.] 
Argued  Oct,  SI  and  Not,  1,  1871,  Decided  Nov, 

IS,  1811, 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Maryland. 

Suit  was  brought  in  the  Superior  Court  of 
Baltimore  City,  Maryland,  by  the  defendant  in 
error,  upon  a  policy  of  life  insurance.  Upon 
petition  of  defendant,  the  case  was  rdmovea  to 
the  court  below.  Judgment  having  been  given 
for  the  plaintiff,  the  defendant  sued  out  this 
writ  of  error. 

This  case  is  fully  stated  in  the  opinion  of  the 
court. 

Mr.  Wm.  Shepherd  Brjran*  for  plaintiff 
in  error: 

First.  By  the  original  contract  between  the 
parties,  the  policy  was  not  to  be  binding  on  the 
Company  until  the  premium  was  paid.  This  is 
evident  from  the  concluding  portion  of  the  state- 
>  ment  making  the  basis  of  the  contract,  and  also 
from  the  terms  of  the  policy  itself.  If  this  con- 
dition precedent  was  not  intended  to  be  waived 
by  the  agents  of  the  Company,  and  if  the  de- 
ceased did  not  believe  it  was  intended  to  be 
waived,  the  original  contract  was  never  changed. 


The  defendant's  first  pniver  ought,  therefore, 
to  have  been  granted  by  the  court. 

Second.  At  the  time  of  the  delivery,  the  de- 
ceased who  was  acting  for  the  plaintiff,  was  in- 
formed by  the  memorandum  at  the  foot  of  the 
receipt  sent  with  the  policy,  that  agents  had  no 
right  to  deliver  the  policy  before  payment  of 
the  premium;  and  that  the  policy  was  not  in 
force  until  paid  for.  The  memorandum  at  the 
foot  of  the  policy  also  informed  him  that  agents 
had  no  authority  to  waive  any  of  the  provis- 
ions of  the  policy. 

This  wrongful  delivery,  accompanied  with 
the  notice  to  the  deceased,  was  no  waiver.  The 
defendant's  second  prayer  ought  to  have  been 
granted.    Story,  Cont.,  sec.  1&. 

Third.  The  delivery,  such  as  it  was,  was  pro- 
cured by  the  deceased,  upon  the  faith  of  his 
statement  that  Scott  would  pay  the  premium 
when  called  upon.  The  agents  were  deceived 
by  this  representation,  and  were  acting  under 
a  false  impression  when  they  forwarded  the 
policy.  A  delivery  under  such  circumstances 
is  naught.    It  would  not  pass  title  to  goods. 

atr<mg  v.  Taylor,  2  Hill,  N.  Y.,  826;  Ber- 
ring  v.  Hoppock,  16 N.  Y.,  409;  DeWolfv.  Bab- 
belt,  4  Mas.,  294;  Desfum  v.  Bigehw,  8  Gray. 
159;  Haggerty  v.  PaXmer,  6  Johns.  Ch.,  487. 

But  eyen  a  yalid  delivery  would  impose  no 
responsibility  upon  the  insurer,  where  there  was 
an  understanding  that  no  liability  was  to  attach 
before  the  premium  was  paid. 

Muvrey  v.  Ins.  Co.,  4  Allen,  116;  Tarletowv. 
Staniforth,  5  T.  R.,  695,  afllrmed  in  1  Bos.  A 
P.,  471;  Bradley  v.  Ins.  Oo„  32  Md.,  112. 

Such  a  delivery  could  not  mislead  the  in- 
sured. 

All  the  evidence  in  the  case  shows  that  the 
plaintiff  was  to  be  considered  insured  when 
the  premium  was  paid;  and  not  to  be  con- 
sidered insured  if  it  was  not  paid. 

Fourth.  Cases  may  be  cited,  where  it  is  held 
that  the  insurers  waived  the  payment  of  the 
premium,  as  a  condition  prec^ent  to  the  com- 
mencement of  the  risk.  But  they  were  de- 
cided on  the  ground  that  the  conduct  of  the 
insurers  had  induced  the  insured  to  believe  that 
it  was  not  required,  and  that  the  insured  would 
otherwise  have  been  lulled  into  a  false  security. 


NoTB.— JElifect  of  delivery  of  life  insurance  poliey 
before  payment  of  first  premium,  contrary  to  iCs  con- 
ditioiw. 

General  a^ent  of  insurance  oompany  can  waive 
a  condition,  that  policy  Is  not  blndinfr  until  premi- 
um la  paid,  by  an  unconditional  delivery  of  the 
policy.  Soutnern  Ins.  Co.  v.  Booker,  9  Helsk.,  606 ; 
S.C.,  24  Am.  Kep.,  344:  Boeben  v.  Williamsburgrh 
Ins.  Co..  85  N.  Y.,  131 ;  Trustees  of  Baptist  Church 
V.  Brooklyn  Fire  Ins.  Co.,  19  N .  Y.,  305 ;  Goit  v.  Na- 
tional Protection  Ins.  Co.,  25  Barb.,  189. 

Applicant  for  life  insurance  policy  beinfr  unable 
to  pay  cash  part  of  premium,  agent  tLgreeo  to  pro- 
vide for  it  and  agreed  upon  certain  terms  for  its 
payment,  upon  this,  application  was  made,  policy 
was  issued,  sent  to  asrent  and  countersigrned  by  him 
but  retained  in  his  possession,  and  upon  the  death 
of  party  returned  to  company,  Judfpment  in  favor 
of  Insured,  upon  these  facts,  affirmed.  Sheldon  v. 
Conn.  Mut.  L.  Ins.  Co.,  25  Conn.,  207 ;  1  Blgrelow  Ins. 
Rep.,  51 ;  Baker  v.  Union  L.  Ins.  Co.,  6  Abb.  Pr.  (N. 
8.),  44 ;  S.  C,  1  Bigelow  Ins.  Rep.,  595. 

Where  first  premium  was  payable  part  in  cash 
and  part  in  notes,  and  the  notes  were  not  paid  when 
duo.  the  policy  was  held  binding,  notwithstanding 
a  clause  in  it  that  the  policy  should  be  forfeited  in 
case  any  premium  should  not  be  paid  at  the  date 
when  payable.  McAllister  v.  New  Eng.  L.  Ins.  Co., 
101  Mass.,  558 ;  S.  C,  3  Am.  Rep.,  404. 
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A  policy  of  Insuranoe  provided  that  it  should  be 
void  unless  premium  was  paid  on  or  before  day 
fixed,  part  was  paid  to  the  local  agent  and  he  gave 
tine  on  the  balanoe.  Held,  that  the  policy  was  not 
avoided.  Murphy  v.  Southern  L.  Ins.  Co.,  8  Baxt., 
440 :  S.  C,  27  Am.  Rep.,  761. 

The  condition  in  the  policy  of  forfeiture  in  case 
the  annual  premium  Is  not  paid,  Is  for  the  benefit 
of  the  oompany  solely,  and  a  waiver  of  striot  com- 
pliance continues  the  obligation.  Receipt  of  an 
overdue^remium  is  such  a  waiver.  Mut.  Bea.  L. 
Ins.  Co.  V.  Robertson,  50  111.,  128 ;  8.  C,  14  Am.  Re{».. 
8 ;  F.  A  M.  Ins.  Co.  v.  Chestnut,  50  111.,  Ill ;  Aetna 
Ins.  Co.  v.  Maguire,  5  111.,  342 ;  Miller  v.  Phoenix  Ins. 
Co.,  27  Iowa.  208;  Banton  v.  Am.  L.  Ins.  Co.,  25 
Conn.,  542 ;  W  ing  v.  Harvey,  27  Bng.  L.  &  B.,  14a 

A  policy  of  life  insuranoe  conditioned  not  to 
"take  effect  until  the  advance  premium  hereon 
shall  have  been  paid  duringthe  liietlme  of  the  per- 
son whose  life  is  hereby  Insured**  and  **that  no 
agent  of  the  company  shall  make  any  contract 
binding  the  company,  nor  alter  or  change  any  oon* 
dition  of  the  policy  nor  waive  forfeiture  of  this 
policy  "  was  issued  and  handed  the  assured  by  the 
agent, who  informed  him  there  was  no  hurry  about 
raying  the  premium,  he  died  without  having  paid 
t.    Held,  keeping  the  policy  was  an  acceptance  of 
ts  conditions,  and  the  policy  never  took  effect. 
Davis  V.  Mass.,  etc.,  Life  Inst  Co..  IS  Blatohf .,  4IB. 

70  U.S. 


1870. 
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Mesgrs.  Cfreorgre  C.  Maond  and  Arehl- 
bald  Siirlinsp,  for  defendant  in  error: 

If  any  lang:uage  in  the  policy  or  application, 
properly  interpreted,  amounts  to  a  condition 
that  the  policy  should  not  take  effect  until  pay- 
ment of  the  cash  part  of  the  premium,  such 
•condition  was  waived. 

Boehen  v.  Ins.  Co.,  36  N.  Y.,  181. 

In  the  above  case  it  was  held,  that  the  de- 
livery of  a  policy,  without  requiring  payment, 
raises  a  presumption  that  a  credit  is  intended, 
4&nd  that  where  a  credit  is  intended,  the  policy 
will  be  valid  though  the  premium  has  not  been 
paid. 

GMtY.  Ins.  Co.,  25 Barb.,  189;  Sheldon  v.  Ins. 
Co.,  26  N.  Y..  480;  Wood  v.  Ins.  Co.,  82  N. 
N.  Y..  619;  Whitdker  v.  Ins.  Co.,  29  Barb,. 
^12;  Broffdon  v.  Ins.  Co.,  42  Me.,  262;  Trust 
-ees  of  First  Bap.  Ch.  v.  Brooklyn  Ins.  6^.,  18 
Bait..  69;  8.  C.  19  N.  Y.,  805;  PMt  v.  Ins. 
Co.,  48  Barb.,  851 ;  N.  T.  Cent.  Ins.  Co.  v.  NcU. 
Protection  Ins.  Co.,  20  Barb.,  474. 

It  must  be  remembered  that  Miller  had  de- 
livered his  notes  for  a  large  portion  of  the  pre- 
mium; was  he  not  liable  upon  these  notes? 
If  so,  must  not  the  (company  have  incurred  a 
corresponding  obligation  upon  the  policy? 

Bragdon  v.  Ins.  Co.,  42  Me.,  262;  Whitaker 
▼.  liu.  Co.,  29  Barb.,  812:  Com.  Mut.  Ins.  Co. 
▼.  Union  Ins.  Co.,  19  How.,  828(60  U,  8.,  XV.. 
«88). 

There  can  be  no  longer  any  doubt  of  the  au- 
thority of  the  general  agent  to  waive  a  condition 
requiring  payment  as  a  prerequisite  to  the  valid! 
ty  of  the  policy. 

Boehen  v.  Ins.  Co.,  85 N.  Y.,  181;  Goit  v.  Ins. 
Co.,  25  Barb..  189;  Wood  v.  Ins  Co..  82  N.  Y.. 
«19;  N.  T.  Gent.  Ins.  Co.  v.  Nat.  Ins.  Co.,  20 
Barb..  474;  8held(m  v.  Ins.  Co.,  26  N.  Y.,460. 

In  considering  the  authority  of  general  agents 
to  waive  the  condition  in  the  policy,  attention 
must  be  riven  to  the  distinction  recognized  by 
all  the  decisions,  between  capital  stock  com- 
panies, of  which  this  was  one.  and  those  estab- 
ushed  upon  the  mutual  plan. 

Brewer  v.  Ins.  Co.,  14  Gray,  208;  Baxter  v. 
Ins.  Co.,  1  Allen.  296. 

Second.  But  in  this  case  there  is  neither  in 
the  policy  nor  in  the  application  any  condition 
that  the  policy  shall  not  attach  until  payment 
of  the  cash  premium. 

To  show  the  converse  of  this,  two  clauses  are 
relied  on  by  the  plaintiff  in  error;  one  in  Uie 
policy  and  the  other  in  the  application. 

That  in  the  policy  is  as  follows,  to  wit:  "  In 
case  the  said  Helen  A.  M.  Miller  shall  not  pay 
or  cause  to  be  paid,  the  premium  as  aforesaid, 
on  or  before  the  day  herein  mentioned  for  the 
payment  thereof,  or  any  note  or  notes  which 
may  be  given  to  and  received  by  said  Company 
in  part  payment  of  any  premium,  on  the  day  or 
days  when  the  same  shall  become  due.  or 
in  case  the  person  whose  life  ia  insured  by  this 
policy,  shall,  etc.,  etc.,  then,  and  in  every  such 
case,  the  Company  shall  not  be  liable  for  the 
payment  of  the  sum  assured,  or  any  part  there- 
of, and  this  policy  shall  cease,  be  null,  void 
and  of  no  effect." 

This  clause  (intended  to  annul  the  policy  after 
it  shall  have  gone  into  effect)  clearly  refers  not 
to  the  first  cash  premium,  but  to  some  other 
premium  or  note  to  become  due  after  the  policy 
afaall  have  attached. 

See  12  Wall. 


This  was  held  by  the  court  below  to  be  its 
true  interpretation. 

The  other  clause  relied  on  is  in  the  applica- 
tion, and  is  as  follows,  to  wit: 

"  It  is  agreed  by  the  undersigned,  that  the 
policy  of  assurance  hereby  applied  for  shall  not 
be  binding  upon  this  Companv,  until  the 
amount  of  premium,  as  stated  herein,  shall  have 
been  received  by  said  Company  or  some  au- 
thorized aeent  thereof,  during  the  lifetime  of 
the  party  therein  assured. 

This  clause  cannot  affect  the  case  in  any  wav, 
because  it  refers  to  the  policy,  and  there  is  noth- 
ing in  the  policy  to  which  it  can  be  made  to  ap- 
ply. Its  terms  are  "  until  the  amount  of  pre- 
mium, as  (i  e.,  in  the  mode)  stated  therein  (t.  e., 
in  the  policy)  shall  have  been  received." 

Referring  to  the  policy  for  the  mode  in 
which  the  premium  is  to  be  paid,  we  find  this 
language  onlv:  "  By  this  policy  of  assurance, 
in  consideration  of  *  *  *  and  of  the  sum 
of  $254.85,  to  them  in  hand  paid  by  Helen  A. 
M.  Miller,  etc.,  etc." 

Now,  this  language,  as  far  as  it  designates  the 
mode  of  payment  at  all,  provides  that  the  pay- 
ment shall  be  in  cash  for  the  entire  premium. 
But  this  was  not  the  mode  of  payment  agreed 
upon  between  the  parties  (as  shown  by  the  ap- 
plication and  evidence)  which  was  part  in  cash 
and  part  in  notes.  It  therefore  follows  that, 
inasmuch  as  the  mode  of  payment  stated  in  the 
policy  is  different  from  that  agreed  upon  be- 
tween the  parties,  the  clause  under  examination, 
which  refers  to  the  policy  alone,  has  nothing 
upon  which  to  operate.  Suppose  this  premium 
had  been  paid  in  the  manner  agreed  upon,  to 
wit:  a  part  in  notes  and  the  balance  in  cash, 
might  it  not  still  be  ursed  bv  the  Company  (if 
this  clause  is  to  have  the  effect  contended  for) 
that  this  policy  never  went  into  effect,  because 
the  amount  of  premium  as  stated  therein  (».  e., 
all  in  cash)  has  never  been  paid?  And  yet  the 
Cyompany  does  not  contend  for  this  construction, 
because  to  do  so  would  be  denying  the  indis- 
putable agreement  of  the  parties. 

Third.  Whilethe  acknowledgment,  in  the  pol- 
icy, of  the  receipt  of  the  consideration  money  may 
be  contradicted  for  some  purposes, yet  it  cannot 
be  contradicted  for  the  purpose  of  annulling  the 
policy,  or  showing  that  it  never  went  into  effect.. 

Ooit  V.  Ins.  Co.,  25  Barb.,  189;  N.  T.  Cent. 
Ins.  Co.  V.  Nat.  Ins.  Co.,  20  Barb..  475;  1  Phil. 
Ins.,  sees.  614,515;  Barnumv.  Ghilds,  ISandf.. 
58;  McCreaT.  Ptirmort,  16  Wend.,  471 ;  Morse 
V.  Shattuck.  4  N.  H.,  229;  WUtY.  Franklin, 
1  Binn..  502;  Belden  v.  Seymour,  8  Conn.,  812; 
26  N.  Y.,  260. 

Fourth.  The  finding  of  the  court  below  being 
a  special  finding  of  all  the  facts  stated  in  the 
plaintiff's  prayer,  this  court  cannot  review  the 
evidence  upon  which  said  finding  was  based, 
but  must  treat  the  facts  found  as  conclusively 
proved.  Their  sufllciency  to  support  the  Judg- 
ment may  be  inquired  into,  but  of  their  suf- 
ficiency for  that  purpose  no  doubt  can  be  en- 
tertained. The  court,  in  fact,  found  that  the 
aeents  of  the  Company  "  waived  the  payment 
of  the  cash  premium  for  several  months,  and 
treated  the  policy  as  an  executed  contract. "  If 
these  facts  are  to  be  treated  by  this  court  as  con- 
clusively established  by  legal  evidence,  how  can 
the  right  of  the  plaintiff  to  recover  be  denied? 
18  U.  S.  Stat,  at  L.,  501. 
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Mr,  JvMtiee  Clifford  delivered  the  opinioii 
of  the  court: 

Issues  of  fact  in  civil  cases  pending  in  the  cir- 
cuit courts  may  be  tried  and  determined  by  the 
court  without  the  intervention  of  a  jury,  when- 
ever the  parties  or  their  attorneys  of  record  file 
a  stipulation  in  writing  with  the  clerk  of  the 
court  waiving  a  lury.  Such  a  submission  nee 
essarily  implies  that  the  facts  shall  be  found  by 
the  court,  and  the  Act  provides  that  the  finding 
may  be  either  general  or  special,  and  that  it 
shall  have  the  same  effect  as  the  verdict  of  a 
Jury  in  a  case  where  no  such  waiver  is  made. 
Exceptions,  however,  may  be  taken  to  the  rul- 
ings of  the  court  made  in  the  progress  of  the 
trial,  and  if  duly  taken  at  the  time  the  rulings 
were  made,  the  rulings  may  be  reviewed  here, 
provided  the  questions  are  properly  presented 
by  a  bill  of  exceptions;  and  when  the  finding 
is  special  Uie  review  may  also  extend  to  the  de- 
termination of  the  question  whether  the  facts 
found  are  sufficient  to  support  the  judgment.  18 
Stat.  atL..  501. 

On  the  35th  of  June,  1808,  the  defendants  in- 
sured the  life  of  the  husband  of  the  plaintiff  in 
the  amount  of  $5,000  for  the  term  of  his  natu 
ral  life,  '*  with  participation  of  profits."  Part  of 
the  i)remium.  to  wit:  the  sum  of  $254.85  was 
required  by  the  rules  of  the  Company  to  be  paid 
at  the  time  the  policy  was  delivered,  and  the 
policy  recites  that  the  plaintiff  paid  that  sum  to 
the  defendants  in  hand,  and  the  policy  also 
states  that  the  insured  agreed  to  pay  them  a  like 
sum  on  or  before  the  2l8t  of  June  in  each  year 
during  the  continuance  of  the  policy,  and  that 
the  defendants,  in  consideration  of  those  sums 
and  of  the  representations  and  agreements  con- 
tained in  the  application,  promirad  and  agreed 
to  pay  the  plaintiff,  or  in  case  she  shoula  die 
before  her  husband,  to  pay  the  sum  insured  to 
her  heirs,  executors,  administrators  or  assigns, 
within  sixty  days  after  due  notice  and  proof 
of  the  death  of  the  person  whose  life  is  therein 
insured.  Process  was  issued  and  served  and 
the  defendants  appeared  and  pleaded  the  gen 
eral  issue  that  they  never  promised  in  manner 
and  form  as  alleg^  in  the  declaration,  andlhe 
issue  tendered  was  joined  by  the  plaintiff.  Er- 
rors in  pleading  were  waived  and  the  parties 
filed  a  stipulation  in  writing  that  the  issues  of 
fact  should  be  tried  by  the  court  without  the  in- 
tervention of  a  jury,  and  agreed  that  every  de- 
fense admissible  under  any  special  plea  should 
be  admitted  under  the  general  issue.  Evidence 
was  introduced  on  both  sides  and  the  court  ren- 
dered judgment  for  the  plaintiff  in  the  sum  of 
$5,018.25,  and  the  defendants  sued  out  a  writ 
of  error  and  removed  the  cause  into  this  court. 

Most  of  the  difiSculty  arising  in  the  case  pro- 
ceeds from  the  failure  of  the  court  to  comply 
strictly  with  the  requirements  of  the  Act  of 
Congress,  which  provides  that  issues  of  fact  in 
civil  cases  may  be  tried  and  determined  by  the 
court  without  the  intervention  of  a  jury. 
Where  a  jury  is  waived,  as  therein  provided, 
and  the  issues  of  fact  are  submit  ted  to  the  court, 
the  finding  of  the  court  may  be  either  general 
or  special,  as  in  cases  where  an  issue  of  fact  is 
tried  by  a  jury ;  but  where  the  findine  is  gener- 
al the  parties  are  concluded  by  the  determina- 
tion of  the  court,  except  in  cases  where  excep- 
tions are  taken  to  the  rulings  of  the  court  in  the 
progress  of  the  trial.    Such  rulings,  if  duly 
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presented  by  a  bfll  of  exceptions,  may  be  re- 
viewed here,  even  though  the  finding  is  gener- 
al, but  the  finding  of  the  court,  if  general,  osn- 
not  be  reviewed  in  this  court  by  bill  of  except 
tions  or  in  any  other  manner. 

By  the  express  words  of  the  Act,the  finding- 
may  be  general  or  special ;  but  if  general  it  i» 
final  and  conclusive  between  the  parties,  unlrsa 
the  court  which  tried  the  case  shall  grant  a  new 
trial  or  the  judgment  shall  be  reversed  in  the 
appellate  court  for  some  erroneous  ruling  mado 
in  the  progress  of  the  trial,  which  is  duly  pre- 
sented by  a  bill  of  exceptions.  Whether  the 
flndine  is  general  or  special  the  rulings  of  the 
court  in  the  progress  of  the  trial,  if  excepted  to 
at  the  time  and  duly  presented  by  a  bill  of  ex- 
ceptions, may  be  reviewed  in  this  court;  and  in 
a  case  where  the  finding  is  special  the  review 
may  also  extend  to  the  determination  of  the 
question  whether  the  facts  found  are  sufilcient 
to  support  the  judgment. 

Application  for  the  policy  was  made  by  the 
husband  of  the  plaintiff,  since  deceased,  and 
he  obtained  the  same  for  her  benefit  through 
the  general  agents  of  the  insurers.  Actual  pay- 
ment of  the  <»sh  premium  was  never  made  by 
the  plaintiff  nor  by  her  deceased  husband. 
Nothing  of  the  kind  was  pretended  at  the  tri^, 
but  the  plaintiff  introduced  evidence  tendinir  to 
prove  that  the  agents  of  the  Company  delivered 
the  policy  without  complying  with  that  part  of 
their  instructions;  that  they  agreed  to  waivo 
that  requirement  and  to  call  upon  a  third  per- 
son nained  by  the  decedent,  for  the  same,  when- 
ever they  should  deem  it  proper  so  to  do,  and 
that  the  policy  was  delivered  to  the  applicant 
and  became  operative  under  thai  arrangement. 

Policies,  as  the  defendants  proved,  were  re- 
quired to  be  issued  by  the  officers  of  the  Com- 
pany and  could  not  be  legally  executed  by  the 
ordinary  agents.  All  such  agents  could  do,  in 
the  outset,  was  to  prepare  the  application,  have 
it  duly  executed,  and  transmit  it  to  the  home 
office;" and  it  appears  that  they  did  so  in  this 
case  and  that  th^  received  a  policy  in  return 
duly  executed.  Whereupon  they  inclosed  the 
policy,  with  the  two  notes  for  the  credit  por- 
tion of  the  premium,  to  the  decedent,  who 
promptly  signed  the  notes  and  inclosed  the 
same  in  a  letter  addressed  by  mail  to  the  per- 
sons from  whom  the  notes,  with  the  policy,  were 
received.  In  their  letter  to  the  decedent  in- 
closing the  policy,  the  agents  say  "The  cash 
payments  we  will  get  of  Scott  when  the  proper 
time  arrives."  They  subsequently  callea  upon 
that  person  for  the  cash  premium,  but  he  re- 
fused to  pay  it  as  he  had  agreed  to  do  with  the 
decedent,  and  the  agents  thereupon  gave  notice 
of  his  refusal  to  the  applicant  for  the  policy 
and  requested  him  to  make  the  payment.  He 
acknowledged  the  receipt  of  their  letter  and 
promised  to  procure  a  dnift  for  the  amount  and 
send  it  to  them  in  a  few  days;  but  he  did  not 
send  the  draft,  and  the  agents  wrote  him  again 
informing  him  that  the  draft  had  never  come 
to  hand,  and  expressing  their  fears  that  if  the 
payment  was  not  made  soon  he  would  lose  his 

{>oIicy,  adding  that  the  payment  had  been  de- 
ayed  so  long  that  he  would  have  to  add  inters 
est  to  the  premium,  amounting  to  $1.84.  Pay- 
ment beine  still  neglected,  and  the  acents  hav- 
ing learned  from  Scott  that  the  person  insured 
was  '*  quite  sick/'  they  informed  him  by  letter 
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that  his  policy  was  forfeited,  and  Locloaed  to 
him  the  two  notes  given  for  tlie  credit  portion 
of  the  premium,  but  the  letter  did  not  **  reach 
his  home  "  until  after  his  death. 

Such  agents  were  instructed  not  to  deliver 
policies  until  the  whole  premium  was  paid,  and 
were  told  that  if  they  did.  the  premium  would 
stand  charged  to  them  until  the  same  was 
received  by  the  Ck)mpany  or  the  policy  was  re- 
turned to  the  office.  Evidence  to  that  effect 
was  also  given  by  one  of  the  a^nts  who  deliv- 
ered this  policy,  but  he  admitted  that  it  was 
their  custom  in  some  cases  not  to  call  for  the 
money  at  the  time  from  parties  with  whom  they 
were  well  acquainted,  and  when  asked  on 
cross  examination  what  they  meant  bv  saying, 
in  tbeir  letter  inclosing  the  policy  to  the  appli- 
cant, that  they  would  get  the  cash  payment  of  the 
person  named,  when  the  proper  time  arrived,  he 
admitted  that  they  sometimes  gave  the  receipt 
before  they  received  the  money,  and  that  they 
had  conildenoe  in  this  case  that  they  could  get 
the  money  on  call. 

But  the  payment  of  the  cash  premium  was 
not  made,  and  in  view  of  that  fact  and  the 
other  evidence  in  the  case  the  defendants  re 

auested  the  court  to  rule  as  follows:  (1)  That 
le  evidence  showed  that  the  agents  never  in- 
tended to  waive  the  prepayment  of  the  cash  pre- 
mium, and  that  the  applicant  for  the  policy  did 
not  believe  that  they  intended  to  make  any  such 
waiver,  and  that  the  defendants,  if  the  court 
ao  find,  are  not  liable  in  this  action.  (2)  That 
if  the  court  so  find,  and  that  the  applicant  knew 
that  the  agents  had  no  authority  to  deliver  the 
policy  without  such  payment,  then  there  was 
DO  waiver  of  that  requirement  and  the  defend- 
ants are  entitled  to  judgment.  (8)  That  if  the 
court  believe  from  the  evidence  that  the  au- 
tbority  of  the  agents  was  such  as  is  shown  in 
their  instructions,  then  the  defendants  are  not 
bound  b^  the  act  of  the  agents  in  delivering  the 
policy  without  such  payment,  and  the  plamtiff 
cannot  recover.  (4)  That  the  facts  given  in  ev- 
idence, as  recited,  show  that  there  was  no 
-waiver  of  that  requirement,  as  is  supposed  by 
the  plaintiff.  (5)  That  the  facts  testified  to  by 
the  two  witnesses  examined  under  the  commis- 
sion, if  true,  show  that  the  agents  of  the  de- 
fendants did  not  waive  the  payment  of  the  cash 
premium. 

Suppose  the  facts  proved  to  have  been  as  as- 
sumed by  the  defendants  in  their  requests,  then 
it  might  well  be  conceded  that  the  Judgment 
was  for  the  wrong  party,  but  the  issues  of  fact 
were  tried  and  determined  by  the  Circuit 
Court,  and  the  Act  of  Congress  provides  that 
the  finding  of  the  Circuit  Court  in  such  cases 
shall  have  the  same  effect  as  the  verdict  of  a 
jury,  and  the  Constitution  provides  that  no  fact 
tri^  by  a  Jury  shall  be  otherwise  re-examined, 
in  any  court  of  the  United  States  than  accord- 
ing to  the  rules  of  the  common  law.  2  Stoiy. 
Const., sec.  1770.  Facts  so  tried  could  only  be 
re-examined,  imder  the  rules  of  the  common 
law,  either  by  the  granting  of  a  new  trial  bv 
the  court  where  the  issue  was  tried  or  to  which 
the  record  was  returnable,  or  by  the  award  of 
a  venire  facias  de  now  by  an  appellate  court  for 
some  error  of  law  which  intervened  in  the  pro- 
ceedings. Pareone  v.  Betfford,  8  Pet.,  448; 
2  Story,  Const.,  sec.  1770.  Matters  of  fact 
found  by  the  Circuit  Court  under  such  a  sub- 
See  12  Wall. 


mission  cannot  be  re-examined  here,  as  by  the 
express  language  of  the  Act  the  review,  when 
the  finding  is  general,  is  confined  to  the  rulings 
of  the  court  in  the  progress  of  the  trial,  and 
even  when  the  finding  is  special  nothing  else  is 
open  to  review  except  the  inquiry  whether  the 
facts  found  are  sufficient  to  support  the  Judg- 
ment. 

Tested  by  these  rules,  which  are  believed  to 
be  undeniable,  it  is  clear  that  no  one  of  the  said 
several  requests  presented  by  the  defendants 
shows  any  ground  for  reversing  the  Judgment, 
as  every  one  of  them  assumes  as  facts  matters 
dependent  upon  the  evidence,  and  which  are 
not  embraced  in  the  findings  of  the  Circuit 
Court.    All  matters  of  fact  must  be  found  by 
the  Circuit  Court,  and  not  by  the  Supreme 
Court,  as  the  Act  of  Congress  provides  that 
the   issues   of   fact  may  be  tried  and  deter- 
mined by  the  Circuit  Court  where  the  suit  is 
brought.    Rejected  by  the  Circuit  Court  as  the 
several  requests  under  consideration  were,  it  is 
too  plain  for  argument  that  no  one  of  the  prop- 
ositions of  fact  therein  contained  is  found  to  be 
true  by  the  Circuit  Court.    On  the  contraiy, 
the  complaint  of  the  defendants  is  that  the  Cir- 
cuit Court  improperly  found  a  different  state  of 
facts,  and  gave  judgment  for  the  plaintiff. 
They  contend  that  the  Circuit  Court  ought  to 
have  found  the  facts  to  be  as  assumed  by  them 
in  their  requests,  and  what  they  seek  to  accom- 
plish by  the  writ  of  error  is  to  show  that  the 
finding  of  the  Circuit  Court  is  erroneous,  and 
to  induce  this  court  to  set  aside  that  finding, 
affirm  the  propositions  of  fact  assumed  in  their 
requests,  reverse  the  judgment  of  the  Circuit 
Court,  and  grant  a  new  trial  or  render  Judg- 
ment in  their  favor.    Enough  has  already  been 
remarked  to  show  that  nothing  of  the  kind  can 
be  done,  as  the  Act  of  Congress  .requires  that 
the  facts  must  be  found  by  the  Circuit  Court. 
N&rrie  v.  Jaekson.  9  WaU.,127  [78  U.  8.,  XIX., 
609].    Inferences  of  fact  must  be  drawn  by 
the  Circuit  Court,  which,  by  the  agreement  of 
the  parties,  is  substituted  for  a  Jury,  and  can- 
not be  drawn  by  this  court. .  which  sits  as  a 
court  of  errors.     Tancred  v.  Christy,  12  Mees. 
&  W.,  828.    Conclusions  of  fact  cannot  be 
found  by  this  court  when  sittiffj^  as  a  court  of 
errors  under  the  Act  of  Congress  authorizing 
the  Circuit  Courts  to  try  and  determine  issues 
of  fact  In  civil  cases,  as  in  the  case  before  the 
courU     What  is  required  is,  that  the  findings  of 
the  Circuit  Court  shall  contain  the  conclusions 
of  fact,  or,  as  the  rule  is  stated  in  a  recent  de- 
cision of  this  court,  a  statement  of  the  ultimate 
facts  or  propositions  which  the  evidence  is  in- 
tended to  establish,  and  not  the  evidence  on 
which  those  ultimate  facts  are  supposed  to  rest; 
and  it  is  well  settled  law  that  the  finding  must 
be  sufficient  in  itself  without  inferences  or  com- 
parisons, or  balancing  of  testimony  or  weigh- 
ing evidence.  Burr  v.  Dee  Moines  Cb.,1  Wall., 
102  [68  U.  S..  XVII.,  562J. 

Testimony  as  to  a  conversation  between  the 
agent  of  the  defendants  and  the  person  desig- 
nated by  the  applicant  to  pay  the  cash  premi- 
um, was  introduced  by  the  plaintiff,  subject  to 
the  objection  made  by  the  defendants,  but  it  is 
not  necessary  to  exandne  that  oblection,  as  the 
testimony  was  subsequently  stricken  out  at  the 
defendants'  request. 

Having  disposed  of  the  exceptions  to  the 
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rulings  of  the  05urt,  it  only  remains  to  deter- 
mine whether  the  facts  found  are  sufficient  to 
support  the  Judgment.  Separate  findings  are 
much  to  be  preferred  in  such  a  case  to  the  form 
adopted  by  the  Circuit  Court,  as  the  review  ex- 
tends to  the  inquiry  whether  the  judgment  can 
be  supported  by  the  findings.  Instead  of  that, 
however,  the  Circuit  Court  adopted  the  prayer 
presented  by  the  plaintiff,  and  certified  in  the 
record  that  **  the  court  finds  all  the  facts  stated 
in  the  above  prayer,  and  orders  judgment  to 
be  entered  for  Uie  plaintiff"  in  the  sum  therein 
specified. 

Throughout  the  trial  it  was  conceded  by  the 
plaintiff  that  the  cash  premium  was  never  paid, 
but  ^e  insisted  that  the  requirement  that  it 
should  be  paid  before  the  delivery  of  the  poli<^ 
was  waived  by  the  general  agents  of  the  defend- 
ants, and  the  prayer  presented  by  her  counsel 
embodied  most  or  all  of  the  evidence  introduced 
to  prove  that  theory.  Omitting  unimportant 
words  it  was  to  the  effect  following:  that  if 
the  court  shall  find  that  the  application  was 
made  by  the  husband  of  the  plamtiff  through 
the  general  agents  of  the  defendants,  and  that 
the  defendants  thereupon  executed  the  policy, 
and  sent  it  to  their  general  agents,  and  that  the 
latter,  upon  the  receipt  of  the  policy,  forwarded 
and  delivered  the  same  by  mail  to  the  appli- 
cant, who,  in  obedience  to  the  directions  of  the 
said  general  agents,  executed  and  remitted  to 
them  the  premium  notes  as  provided  in  the  pol- 
icy, and  ^at  the  person  whose  life  was  insured 
died  at' the  time  alleged,  whereof  the  defend- 
ants received  notice  prior  to  the  inetitution  of 
the  suit,  and  refused  to  pay  the  sum  insured 
solely  upon  the  ground  that  the  policy  was  not  in 
force,  and  shall  further  find  that  said  general 
agents  did  not  demand  immediate  payment  of 
the  cash  premium,  neither  at  the  time  of  the 
application  nor  at  the  time  the  policy  was  sent 
to  or  received  by  the  person  whose  life  was  in- 
sured, but  agreed  with  him  to  call  upon  the 
person  named  in  the  evidence  for  the  same 
when  to  them  it  ^ould  seem  proper  so  to  do, 
and  that  said  general  agents  waived  the  pay- 
ment of  said  cash  premium  for  several  months, 
and  treated  the  policy  as  an  executed  contract, 
then  the  plaintiff  is  entitled  to  judgment. 

Assume  the  facts  to  be  as  stated  in  that 
prayer  and  found  by  the  Circuit  Court,  the  couit 
here  entertains  no  doubt  that  they  are  sufficient  to 
support  the  judgment,  which  is  the  only  question 
raued  by  any  special  finding.  Beyond  all  doubt 
they  show  a  waiver,  and  it  may  be  proper,  in 
view  of  the  circumstances,  to  remark  that  the 
evidence  reported  in  the  record,  if  it  could  be 
re-examined,  is  even  more  persuasive  and  con- 
vincing to  that  effect  than  the  statement  of  the 
plaintiff  or  the  finding  of  the  Circuit  Court. 

Evidence  of  the  most  convincing  character 
is  reported  showing  that  it  was  the  custom  of 
the  agents  to  give  credit  in  certain  cases  to  per- 
sons with  whom  they  were  well  acquainted 
and  knew  to  be  responsible,  and  not  to  call  for 
the  monej^  at  the  time  the  policy  was  delivered ; 
and  one  of  the  instructions  given  to  such 
agents  affords  a  strong  presumption  that  the 
custom  was  known  to  the  Company,  as  the  in- 
struction states  that  agents  must  not  deliver 
policies  until  the  whole  premiumsare  paid, as  the 
same  will  stand  charged  to  their  account  until 
the  premiums  are  received  or  the  policies  are 
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returned  to  the  office.  Such  evidence,  however^ 
cannot  be  re-examined,  as  this  court  is  confined 
to  the  special  finding  and  the  rulings  of  that 
Circuit  Court. 

Attempt  is  made  in  argument  to  show  that 
general  stents  have  no  power  to  waive  such  a 
requirement  or  to  deliver  the  policy  to  the  in- 
sured without  first  exacting  the  payment  of  the 
cash  premium,  but  the  court  here,  in  view  of 
the  circumstances  of  this  case,  is  entirely  of  a 
different  opinion.  Boehtn  v.  Ins.  Co.,  85  N.Y., 
181. 

Where  the  policy  is  delivered  without  re- 
quiring payment  the  presumption  is,  especially 
if  it  is  a  stock  company,  that  a  credit  was  in- 
tended; and  the  rule  is  well  settled  where  a 
credit  is  intended  that  the  policy  is  valid  though 
the  premium  was  not  paid  at  the  time  the  policy 
was  delivered,  as  where  credit  is  given  by  the 
general  agent  and  the  amount  is  charged  to 
him  by  the  Company  the  transaction  is  equiva- 
lent to  payment.  CMtv.Im,  Ch.,26  Barb., 
189;  i^dony.  AUanUe  Im.Co,,  26  N.Y.,  460; 
Wood  V.  Iru.  Co.,  83  N.  Y.,  619;  Broffdon  v. 
Ins.  Go.,  42  Me.,  262;  FvntBap.  Ch.,  Brook., t. 
Ins.  Co.,  18  Barb.,  69;  A  C,  19  N.  Y..  805. 

Premium  notes  were  given  in  this  case,  and  it 
must  be  held, under  such  circumstances, that  the 
Insurance  Company]  assumes  a  reciprocal  obli- 
gation where  there  is  no  evidence  to  impeach 
the  bona  fides  of  the  transaction.  WhUaker  v.  Ear. 
Ins.  Co.,  29  Barb.,  819;  Posl  v.  JStna  Ins.  Co., 
48  Barb.,  851;  Commor.  Ins.  Co.  v.  Union  M. 
Ins.  Co.,  19  How.,  828  [60  U.  S.,  XV.,  688). 

Conditions,  it  is  sometimes  said,  cannot  be 
waived  even  by  a  general  agent,  but  the  deci- 
sive answer  to  that  suggestion  in  this  case  is  that 
the  policy,  when  properly  construed,  does  not 
contain  any  absolute  condition  that  it  shall  not 
attach  or  ble  operative  unless  the  cash  premium 
is  first  paid  by  the  insured,  and  in  the  absence 
of  any  such  positive  condition  in  the  policy,  it 
is  not  necessary  to  enter  upon  a  discussion  of 
that  topic. 

Judgment  affirmed. 

Cited— 16  Wall.,  488 ;  18  Wall.,  248. 260 ;  19  Wall,  72 ; 
21  Wall..  161;  02  U.  S.,  469:  93  U.  S..  81;  96  U.  8., 
443:  18  Blatchf.,  487;  88  Mioh.,  151  [17  Am.  Rep., 
642  (40  Md.,  672) ;  27  Am.  Rep.,  602  aO  W.  Va.,  660). 


JULIUS  WADSWORTH,  Plff.  in  Err., 

JOHN  B.  WARREN. 
(See  S.  C,  12  WaU..  807-816.) 

Beversal  can  only  be  for  errors  of  law — question 
for  jury — verbal  agreement,  when  eannot  vary 
written  agreement. 

In  a  oaae  brougrb  t  here  by  writ  of  error,  this  oourt 
can  reverse  the  Judflrment  only  for  errors  of  law 
apparent  in  the  record. 

It  is  a  question  for  the  jury,  whether  a  oontraot 
has  ever  been  consummated ;  or  In  other  wor 
whether  It  has  been  delivered  and  accepted  as  t 
contract  of  the  defendant. 

A  verbal  a^rreement  between  the  parties,  made  at 
the  time  of  the  delivery  of  a  deed,  or  previous 
thereto,  that  one  of  them  should  be  released  from 
the  covenants  contained  in  the  deed,  cannot  de< 
feat  an  action  for  an  ailegred  breach  or  those  cov^&- 
nants. 

[No.  1«0.1 
Submitted  Oct.  f  7. 1871,  Decided  Nov.  IS,  1871. 

79  U.S. 
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F  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Illinois. 

Suit  was  brought  in  the  court  below,  by  the 
plaintiff  in  error,  for  rent  alleged  to  be  due 
upon  an  indenture  of  lease.  Judgment  having 
been  given  for  the  defendant,  the  plaintiff  sued 
out  this  writ  of  error. 

The  case  is  sufficiently  stated  in  the  opinion 
of  the  court. 

Mr,  John  Van  Arman,  for  plaintiff  in 
error: 

The  simple  question  presented  by  this  record 
is:  whether  or  not  a  verbal  agreement  at  the 
time  of  the  execution  of  a  deed,  that  one  of  the 
parties  to  it  shall  be  released  from  the  covenants 
contained  in  the  deed,  or  that  he  shall  not  be 
bound  by  these  covenants,  can  be  given  in  evi- 
dence to  defeat  an  action  brought  for  an  alleged 
brmch  of  them. 

Whatever  verbal  understanding  or  agreement 
may  have  existed  between  the  parties  prior  to 
the  final  delivery  of  the  lease,  cannot  be  con- 
dered  for  the  purpose  of  avoiding  the  effect  of 
such  ddivery.  What  was  said  and  done  at  that 
time  can  alone  be  regarded. 

B,  B.  Co.  V.  Howard,  13  How.,  884. 

The  lease,  after  it  was  signed  and  sealed  by 
Warren  and  Fleming,  was  delivered  by  Flem- 
ini^  in  Warren's  presence  to  DeKoven,  plaint- 
iff's agent.  This  was  equivalent  to  a  delivery 
to  plaintiff.  When  a  deed  is  delivered  to  the 
grantee  or  obligee  and  retained  by  him,  he 
claiming  that  the  delivery  was  absolute,  in  a 
contest  between  such  obligee  and  the  obligor, 
parol  proof  that  the  delivery  was  conditional 
or  otherwise  than  absolute,  is  incompetent;  oth- 
erwise, an  avenue  will  be  open  for  the  over- 
throw of  all  titles  by  parol  proof. 

Braman  v.  Bingham,  26  N.  Y.,  491 

"  If  I  seal  my  deed  and  deliver  it  to  the  party 
himself,  to  whom  it  is  made,  as  an  escrow  upon 
certain  conditions,  etc.,  in  this  case  let  the 
form  of  the  words  be  what  it  will,  the  delivery 
18  absolute,  and  the  deed  shall  take  effect  as  my 
deed  presently.*' 

Shep.  Touch.,  60:  Whyddon's  case,  Cro. 
Bliz.,  520;  Cruise,  Dig.,  tit.  88;  Deeds,  ch. 
/Of  flee.  ov. 

From  the  evidence  contained  in  this  record, 
the  conclusion  is  irresistible,  that  all  the  parties 
intended  that  the  instrument  upon  which  this 
action  is  brought,  should  take  effect  and  operate 
as  a  lease  or  demise  of  the  premises  described 
in  it.  Both  of  the  lessees  signed  and  sealed  it, 
and  it  was  delivered  to  the  lessor  by  one  in  the 
presence  of  the  other  of  them,  who  acquiesced 
in  such  delivery. 

Parol  evidence  is  no  more  admissible  in  such 
a  case  to  limit  the  operation  of  a  deed,  or  vary 
the  legal  import  of  the  languaice  used  in  it, 
than  it  is  to  vary  or  add  to  me  language.  To 
do  the  one  is  in  effect  to  do  the  other,  the  result 
beinff  in  either  case  the  same. 

Aubich  V.  Ba/pgood,  89  Vt.,  621;  Countess  of 
BuUafuTs  case,  5  Coke.,  26. 

The  evidence  for  the  defendant,  however,  did 
not  tend  to  prove  a  verbal  agreement  between 
Warren  and  DeKoven,  to  the  effect  that  the 
lease  should  not  operate  as  a  demise  to  Warren 
and  Fleming,  or  that  Warren  should  not  be 
bound  by  the  covenants  contained  in  the  lease. 
It  is  true  that  Warren  said.  In  giving  his  testi- 
mony, that  ho  never,  in  any  way,  or  by  any 
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act,  accepted  the  lease.  But  this  is  a  legal  con- 
clusion to  be  inferred  from  what  was  done  at 
the  time.  It  cannot  be  regarded  as  evidence  of 
any  fact  in  the  case. 

Braman  v.  Bingham  (supra). 

Looking  alone  to  the  facts  testified  to  by 
Warren  himself,  as  well  as  his  two  witnesses, 
Osgood  and  Fleming,  it  is  clear  that  he  did  con- 
sent to  be  regarded  as  one  of  the  lessees  in  the 
lease.  He  says  that  when  he  objected  to  this, 
DeKoven  said  he  would  accept  Fleming  in  the 
place  of  Osgood,  and  indorse  a  release  of  him- 
self (Warren)  on  the  back  of  the  lease;  that  he 
told  DeKoven  **  that  was  all  right." 

The  release  was  never  executed,  nor  was  De- 
Koven ever  called  upon  to  execute  or  pro- 
cure the  execution  of  it.  To  be  effectual,  it 
must  have  been  evidenced  by  a  sealed  instru- 
ment, executed  by  the  plaintiff  himself,  or  by 
his  duly  authorized  agent. 

Broom,  Leg.  Max.,  682. 

Messrs.  Ellloti  Anthonyand  C.  F.  Peek* 
for  defendant  in  error: 

The  only  question  in  the  case  was  one  of 
fact,  whether  defendant,  Warren,  ever  accepted 
the  lease.  Although  there  was  some  conflict 
of  testimony,  yet  the  weight  of  evidence  strong- 
ly preponderated  in  favor  of  the  non-acceptance 
of  the  lease  by  Warren,  and  the  jury  so  found 
by  their  verdict;  and  we  submit  that  the  court 
very  rarely  disturbs  the  verdict  of  a  jury, 
where  there  is  evidence  to  support  it,  and  never 
where  the  weight  of  evidence  is  with  the  verdict. 

The  first  instruction  asked  by  the  plaintiff  to 
be  given  to  the  jury,  was  substantially  given 
by  the  court.  The  court  twice  told  the  jury  in 
its  charge,  that  if  Warren  had  accepted  the 
lease  ana  become  bound  by  its  covenants,  then 
an  agreement  by  DeKoven,  as  the  agent  of 
Wadsworth  to  release  Warren,  was  not  binding 
on  Wadsworth,  and  was  no  defense  to  this  ac- 
tion, and  Warren  would  have  to  look  to  De- 
Koven for  any  damages  for  his  breach  of  prom- 
ise to  release. 

The  court,  in  its  charge  to  the  jury,  left  the 
question  of  fact  to  the  jury,  whether  Warren 
accepted  the  lease  and  charged  them,  Uiat  if 
they  should  find  that  Warren  did  not  accept 
the  lease,  he  would  not  be  bound  by  its  cove- 
nants, and  they  should  find  a  verdict  for  the 
defendant. 

It  seems  hardly  necessary  to  quote  any  au- 
thorities to  show  that,  to  make  a  deed  or  lease 
operative  and  binding  on  the  parties,  Uiere 
must  be  a  delivery  and  acceptance  of  it. 

Jackson  v.  ffiU,  5  Wend.,  682;  Jackson  v. 
Bichards,  6  Cow.,  617;  Jackson  v.  Phipps,  12 
Johns.,  421;  Shep.  Touch.,  57. 

The  court  instructed  the  jury  that  if  Warren 
refused  to  accept  the  lease  with  Fleming,  and 
the  agent  of  plaintiff  told  Warren  he  uiould 
not  be  bound  when  he  put  his  name  to  the 
lease,  and  if  Warren  did  not  accept  the  lease 
with  Fleming,  then  Warren  would  not  be  bound 
by  the  lease.  We  submit  that  that  part  of  the 
charge  is  only  the  enunciation  of  the  well 
known  doctrine,  that  to  make  a  party  liable  on 
a  lease,  he  must  accept  it. 

Mr.  Justice  Strong  delivered  the  opinion  of 
the  court' 

Were  this  case  before  us  on  a  motion  for  a 
new  trial  we  might  feel  constrained  to  send  it 
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back  to  another  jury.  But  it  has  been  brought 
here  by  a  writ  of  error  and  we  can,  therefore, 
reverse  the  judgment  only  for  errors  of  law  ap- 
parent in  the  record. 

The  plaintiff's  claim  was  for  rent  reserved  by 
a  written  lease;  and  the  defense  set  up  was,  that 
the  lease,  though  signed  by  the  lessor  and  by 
the  defendant  with  another  person,  had.  in 
fact,  never  been  accepted  by  the  defendant 
nor  delivered  as  his  deed.  It  had  been  arranged 
that  he  and  George  Osgood  would  take  a  de- 
mise of  the  premises,  and  the  defendant  had 
signed  the  lease  in  expectation  that  Osgood 
would  also  sign  it,  as  joint  lessee  with  him.  But, 
Osgood  subMquently  declining,  the  defendant 
refused  to  accept  the  demise.  It  was  then  pro- 
posed that  William  Fleming  should  take  the 
lease,  and  with  the  assent  of  the  plaintiff's 
agent  he  signed  the  contract  already  signed  by 
the  defendant. 

The  testimony  respecting  the  circumstances 
attending  the  transaction  in  question  is  contra- 
dictory. On  the  part  of  the  defendant  it  is  that 
he  refused  to  accept  the  lease  without  having 
Osgood  bound  with  him;  that  the  plaintiff's 
agent  agreed  to  take  Fleming  in  his  and  Os- 
good's place,  and  agreed  that  when  Fleming 
signed  the  contract  he  would  indorse  on  it  a  re- 
lease of  Warren,  saying  it  would  avoid  the 
necessity  of  sending  a  new  lease  to  Wadsworth, 
the  plaintiff,  for  his  signature.  On  the  other 
hand,  the  plaintiff's  agent  denies  that  he  prom- 
ised to  release  Warren,  and  stales  that  he  told 
him  he  was  the  only  man  he  looked  to  for  the 
rent.  He  states  further  that  the  defendant 
brought  Fleming  to  him,  that  both  signed  the 
lease  and  a  duplicate  thereof,  and  that  the  du- 
plicate was  delivered  to  Fleming  and  the  de- 
fendant. The  lease  is  dated  April  20.  1867, 
and  on  the  duplicate  retained  by  the  plaintiff's 
agent  there  appears  an  assignment  of  all  his  in- 
terest in  the  lease  by  the  defendant  to  Fleming. 
This  assignment  is  dated  April  27,  1867.  but  it 
was  evidently  made  on  the  day  on  which  Flem- 
ing's signature  to  the  lease  was  made,  for  there 
is  no  evidence  that  the  duplicate  retained  by 
the  plaintiff's  agent  was  ever  seen  by  the  de- 
fendant after  Fleming  signed  it.  Coupling  this 
with  the  evidence  that  De  Eoven,  the  plaintiff's 
agent,  bad  agreed  to  take  Fleming  in  the  place 
of  Osgood  and  Warren,  and  had  said  that 
signing  the  instrument  in  the  manner  in  which 
it  was  signed,  would  avoid  the  necessity  of 
sending  a  new  lease  to  Wadsworth,  the  lessor, 
for  his  signature;  coupling  it  also  with  the  other 
evidence,  given  by  the  defendant  himself,  that 
he  did  not  accept  the  lease,  or  deliver  the  deed, 
we  think  it  was  a  question  to  be  submitted  to 
the  jury  whether  the  contract  had  ever  been 
consummated,  or,  in  other  words,  whether  it 
had  been  delivered  and  accepted  as  the  con- 
tract of  the  defendant.  It  was  not,  therefore, 
erroneous  to  refuse  the  instruction  prayed  for, 
namelv : '  'that  the  jury  upon  the  evidence  given, 
should  find  the  issue  for  the  plaintiff." 

The  other  prayer  of  the  plaintiff  for  instruc- 
tion was  substantially  granted.  The  court, 
when  speaking  of  the  alleged  promise  of  De 
Eoven  to  release  Warren  from  the  lease,  said 
it  was  a  verbal  promise  not  executed,  and  "  if 
such  was  the  a^eement,  Warren  would  have 
to  look  to  De  Eoven  for  a  breach  of  it,  and 
would  have  no  defense  here."    And  again  the 

404 


court  said :  "  The  mere  verbal  promifle  of  De 
Eoven  to  release  Mr.  Warren  would  not  be  a 
good  defense  here,  I  think,  but  would  leave 
Warren  to  turn  over  on  De  Eoven  for  a  breach 
of  promise." 

The  remaining  exceptions  taken  to  the  charge 
cannot  be  sustained.  It  may  be  admitted,  as 
claimed,  by  the  plaintiff  in  error,  that  when  a 
deed  has  been  delivered,  and  the  deUvery  has 
been  accepted,  a  verbal  agreement  between  the 
parties,  made  at  the  time  of  the  delivery,  or 
previous  thereto,  that  one  of  them  should  be 
released  from  the  covenants  contained  in  the 
deed,  cannot  defeat  an  action  at  law  brought 
for  an  alleged  breach  of  those  covenants;  bat 
the  charge  of  the  ooiut  was  in  harmony  with 
this  doctrine.  It  may  also .  be  conceded  that 
there  can  be  no  conditional  delivery  of  a  deed 
to  the  erantee.  or  covenantee,  therein  named ; 
but  nothingin  the  charge  intimated  that  there 
could  be.  The  question  submitted  to  the  jury 
was.  whether  there  had  been  any  acceptan<ae 
of  the  lease  by  the  defendant.  This  waaequivm- 
lent  to  submitting  the  inquiry,  not  whether  the 
deed  had  been  delivered  on  condition  that  War- 
ren should  be  released  afterward,  but  whether 
it  had  been  delivered  at  all  as  the  deed  of  the 
defendant.  That  such  a  submission  was  proper, 
in  view  of  the  evidence,  we  have  alreaoy 

The  judgment  i$  afirmed. 


JOHN  A.  PAREER.   Plff.  in  Err., 

HENRY  L.  LATEY. 

(See  8.  Cm  12  WaU.,  800,  Wl.) 

JurisdieUon  <i»  to  amount  must  appear,  tfr  case 

fciU  be  diemiued. 

That  the  matter  In  oontroversy  exceeds  two 
thousand  dollars  must  appear  amrmatively,  to 
show  that  Jurisdlotioa  exists  in  this  court ;  and 
where  it  does  not  so  appear,  the  writ  of  error  must 
be  dismissed. 

[No.  201.] 

Submitted  Nov,  8,  187 U  Decided  Noft.  IS,  1871. 

IN  ERROR  to  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  Nebraska. 

On  motion  to  dismiss. 

Suit  in  ejectment  was  brought  in  the  court 
below,  by  the  plaintiff  in  error.  His  declara> 
tion  averred  that  the  premises  were  "of  the 
value  of  five  hundred  dollars  and  over." 

The  case  is  further  stated  by  the  court. 

Messrs.  John  J.  Reddiek  and  OUntan 
Briggs,  for  defendant  in  error. 

Mr,  J.  M,  Wodtoarth,  for  plainliif  in  error. 

Mr,  Justice  ClilFord  delivered  the  opinion 
of  the  court: 

Ejectment  by  the  present  plaintiif .  to  reoorer 
possession  of  a  certain  tract  of  land  situate  in 
the  City  of  Omaha,  in  the  State  of  Nebraska* 
describied  as  set  forth  in  the  declaration.  Yer- 
diet  and  judgment  were  for  the  defendant,  and 
the  plaintiff  sued  out  this  writ  of  error. 

'SoTK.— Jurisdiction  of  U,  S,  Supreme  Court  d*- 
pending  on  amount ;  interest  eannm  he  added  to  ffitfe 
Jurisdiction;  how  vaihte  of  thing  demanded  may  bm 
shown:  what  cases  reviewable  wUhmA  reoard  to  atin^ 
in  controversy.  See  note  to  Gordon  v.  Offden,  28  U. 
S.  (8  Pet.),  38. 
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Objection  is  made  by  the  defeDdant  that 
the  matter  in  controversy  does  not  exceed 
$2,000,  and  upon  an  examination  of  the 
record  the  objection  appears  to  be  well  found- 
ed. Enough  must  appear  to  show  affirm- 
atively that  the  jurisdiction  exists,  and  as  it 
does  not  in  this  case,  the  torit  of  error  must  be 
dUmmed, 


WILLIAM  T.  AVERY,  Plff,  in  Brr., 

UNITED  STATES. 
(See  8.  C.  12  Wall..  304-807.) 
Failure  to  preeent  defenee,  when  an  estoppel — 
writ  of  audita  querela,  when  not  aUowedr—jiot 
offoinnt  the  Untied  States. 

No  one  can  be  relieved  against  a  Judgment,  bow- 
ever  unjust  he  may  consider  it,  if  he  bad  a  defense, 
and,  through  his  own  fault,  failed  to  present  It. 

A  party  cannot  re-open  a  Judgment  on  the  ground 
ihathe  had  a  defense  which  he  did  not  present,  be  • 
cause  Ignorant  of  it,  where  he  could  have  known  if 
he  had  used  reasonable  diligence  to  ascertain  It. 

The  writ  of  audita  querela  does  not  lie,  where  the 
party  complaining  has  had  a  legal  opportunity  of 
defense  and  has  neglected  it. 

AudUa  querela  is  a  regular  suit,  in  which  the  par- 
ties may  plead  and  take  issue  on  the  merits,  and 
cannot,  therefore,  be  sued  against  the  United 
States. 

[No.  170.] 

Argued  Oct.  SS,  1871.      Decided  Nov.  IS,  1871. 

IN  ERROR  to  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  West  Tennessee. 

The  history  and  facts  of  the  case  are  fully 
stated  by  the  court. 

Mestrs.  Albert  Pike  and  Robert  W.  John- 
eon^  for  plaintiff  in  error: 

Messrs.  B.  H.  Bristow,  SoUcitor-Gen.,  and 
C.  H.  Hill,  As9t.  AUy  Gen.,  for  defendant  in 
error: 

It  nowhere  appears  in  the  record  that  the 
court  erred  in  overruling  the  motion.  There  is 
no  biU  of  exceptions,  and  no  reasons  are  as- 
signed for  the  decision  of  the  court.  There  is 
nothing,  therefore,  to  base  a  writ  of  error  upon. 
Stevens  Y.Gladding,19  How.,64  (60  U.  8., XV., 
569). 

But  if  the  errors  assigned  by  the  plaintiff  in 
error  are  open  to  him,  the  motion  to  enter  satis- 
faction, bemg  addressed  to  the  discretion  of  the 
court,  is  not  a  final  judgment  within  Uie  mean- 


ing of  the  22d  section  of  the  Judiciary  Act.  to 
which  a  writ  of  error  will  lie. 

Boj/le  V.  2iacharie,  6  Pet.,  646;  Evans  v.  Gee, 
14  Pet.,  1;  Amis  v.  Smith,  16  Pet,  803;  Jfc- 
Gargo  v.  Chaptnan,  20  How.,  665  (61  U.  8„ 
XV.,  1021);  Brooks  v.  Hunt,  17  Johns.,  484. 

The  writ  of  audita  querela  was  properly  re- 
fused, because,  as  the  plaintiff  in  error  admits, 
audita  querela  will  not  lie  asainst  the  crown. 

Bac.  Abr.,  Audita  Q^erSa,  A;  Case  v.  Ter- 
reU  (ante,  184). 

If  a  judgment  recovered  by  the  Government 
is  satisfied ,  and  the  court  improperly  refuses  to 
enter  satisfaction  accordingly,  the  proper  rem- 
edy would  seem  to  be  by  application  for  a  writ 
of  mandamus. 

McLean.  J.,  in  McCargo  v.  C/Aopman,  20 
How.,  657  (61  U.  8.,  XV..  1022). 

Mr.  Justice  Da^is  delivered  the  opinion  of 
the  court: 

Avery,  by  petition  filed  in  May,  1869,  prayed 
the  Circuit  CJourt  for  the  District  of  West  Ten- 
nessee, to  stay  proceedings  on  the  execution, 
and  satisfy  the  judgment  which  the  United 
States  had  obtained  against  him  and  another 
person  in  the  same  court,  in  March,  1857,  on  the 
ground  that  the  United  States  had  received  for 
rent  of  real  estate  belonging  to  him,  a  sum 
larger  than  the  amount  of  the  judgment.  The 
petitioner  alleges  as  a  reason  why  he  did  not 
present  hts  demand  as  a  set  off  on  the  trial  of 
the  cause,  that  he  did  not  know  at  the  time  that 
the  money  was  in  the  Treasury,  nor  did  he  re- 
ceive knowledge  of  that  fact  or  evidence  on 
which  to  base  his  demand  until  shortly  before 
presenting  his  petition. 

The  court,  without  any  formal  pleadings,  de- 
nied the  prayer  of  the  petition,  and  also  re- 
fused to  grant  to  the  petitioner  the  writ  of  audita 
querela,  which  he  asked  for  on  the  facts  and 
statements  contained  in  the  petition. 

Conceding,  for  the  purposes  of  this  suit,  that 
the  order  of  the  circuit  court  in  the  premises  is 
a  final  judgment,  within  the  meaning  of  the 
22d  section  of  the  Judiciary  Act,  to  review 
which  a  writ  of  error  will  lie,  did  the  court  err 
in  the  disposition  it  made  of  the  case? 

It  appears,  from  the  account  and  vouchers 
filed  with  the  petition,  that  the  Treasury  agents 
leasei}.  during  three  years  of  the  rebellion,  the 


Nora.— Audita  querela,  Us  nalure ;  whtnwiU  Ue. 

The  writ  of  aiunta  querela  is  a  Judicial  writ  di- 
rected to  the  court  where  the  record  is  and  founded 
on  it.  Poultney  v.  Treasurer,  86  Vt.,  168 ;  Gleason 
V.  Peck,  12  Vt..  M ;  8.  C,  88  Am.  Dec.,  829. 

It  is  a  proceeding  to  prevent,  recall,  avoid  or  set 
aside  an  execution  founded  upon  matters  subse- 
quent to  the  Judgment, which,  therefore,  the  party 
could  not  plead.  Loner  worth  v.  Screven,  2  Hill  (s. 
C),  288 ;  8.  C,  27  Am.  Dec..  881 ;  Oleason  v.  Peclc.  12 
Vt.,  56:  8.  C,  as  Am.  Dec,  820 ;  Thatcher  v.  6am< 
mon,  12  Mass.,  270 ;  X/oveJoy  v.  Webber,  10  Mass., 
l01;8kiUingB  v.  CooUdge,  UMass.,  43;  Corbett  v. 
Barnes,  Cro.  Gar^  448. 

It  Ilea  where  defendant  paid  the  debt,  during  the 
pendency  of  the  suit  and  plaintiff  afterwards  took 
Judgment  (Lovejoyv.  Welber,  10  Mass.,  101 ;  4  Mo<l.. 
14);  or  where  two  Judgments  have  been  rendered 
for  same  cause  of  action  and  one  has  been  paid 
(Browne  v.  Joy,  9  Johns.,  221) :  or  Xo  vacate  judg- 
ment against  Infant  who  defended  without  guard- 
ian rStarbird  v.  Moore,  21  Vt.,  628):  or  to  vacate  a 
Judgment  against  a  lunatic  whose  guardian  had 
not  been  notified  (Lincoln  v.  Flint,  18  Vt.,  247);  or 
in  favor  of  a  trustee  under  trustee  process  to  vacate 
a  void  execution  against  him.  Wilson  v.  Fleming, 
16  Vt.,  640 :  8.  C,  42  Am.  Dec.,  631. 


A  party  disclurged  under  the  Insolvent  laws, 
after  Judgment,  may  be  relieved  by  this  writ.  Pet- 
tit  V.  Seaman,  2  Root,  178 ;  Baker  v.  Judges  of  Ul- 
ster Co.,  4  Johns.,  101. 

AudUa  querela  is  not  sustained  for  an  error  of  the 
court  (ScQool  Dist.  v.  Hood,  27  Vt.,  214;  Lamson  v. 
Brad  lev,  42  Vt.,  165) ;  nor  for  any  matter  which 
might  have  been  pleaded  in  the  original  action. 
Stainford  v.  Barry,  1  Aikens,821 ;  8.  C,  16  Am.  Dec.. 
602 

It  does  not  lie  for  relief  from  a  Judgment  on  un- 
authorized appearance  of  attorney  (8paulding  v. 
Swift,  18  Vt..  214;  Abbott  v.  Button.  44  Vt.,  651); 
nor  where  writ  of  error  Is  proper  at  common  law. 
Shear  v.  Flint,  17  Vt.,  407 ;  Little  v.  Oook,  1  Aikens, 
863 :  8.  C,  15  Am.  Dec.,  098. 

Remedy  by  motion  may  now  be  obtained  In  most 
States  where  formerly  the  partv  would  have  been 
entitled  to  audita  querela,  dteele  v.  Boyd,  6  Leigh, 
647 ;  S.  C,  29  Am.  Dec  218 ;  Smock  v.  Dade,  6  Rand., 
639;  S.C,  16  Am.  Dec,  780;  Chambers  v.  Neal,  18 
Mon.,  256 ;  Houston  v.  Xeal,  2  Md.,  805 ;  Longworth 
v.  Screven,  2  Hill  (S.  C.),298;  8.  C,  27  Am.  Dec., 
381 :  Dunlap  v.  Clements.  18  Ala.,  778;  McDonald  v. 
Falvey.  18  Wis.,  571 ;  Kendall  v.  Hodgin8,7  Abb.  Pr., 
809;  S.C,  1  Bo8w.,66e. 
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house  of  Aveijin  Memphis,  to  one  N.  H.  Ford, 
and  received  from  him  mon'lily  a  certain  spec- 
itied  sum  for  its  occupation. 

This  lease  was  authorized,  if  the  owner  of  the 
property  was  voluntarily  alMchtfromit  and  en- 
gaged in  ihe  rebellion;  and.  i\8  the  Federal  mili- 
tary forces  during  the  term  of  the  lease  occu- 
pied Memphis,  it  is  fairly  to  be  inferred  that 
Avery  had  abandoned  his'iioase  under  circum- 
stances which  warranted  t  lie  officers  of  the  (Gov- 
ern m^Tit  in  taking  possession  of  it;  and  the 
presumption  is,  in  the  absence  of  an  averment 
in  the  petition  to  the  contrary,  that  these  offi 
cers  discharged  their  duty,  and  paid  into  the 
Treasury  the  money  received  by  them  for  the 
rent  of  this  property  long  before  the  suit  against 
Avery  was  tried  in  the  circuit  court.  If  so,  and 
the  United  States,  on  this  account,  was  in- 
debted to  Avery  (a  point  on  which  we  express 
no  opinion)  it  was  the  duty  of  Avery  to  plead 

this  indebtedness  by  way  of  set-off  to  the  action   „„  ^^^^^^  ^^  „„^^  ,„  4ut«uun. 
brought  agamst  him.     It  is  a  familiar  pnnciple  y^o  ^ive  validity  to  a  sale  by  a  mortgagor  to 
that  no  one  can  be  relieved  against  a  judgment,^  mortgagee,  it  must  be  shown  that  the  conduct  < 
however  unjust  he  may  consider  it,  if  he  had  a   **""    '^"*  '~ ""  **"'~      '^'      " '      ' 

defense  and,  through  his  own  fault,  failed  to 
present  it.  Avery  is  in  this  predicament.  It 
will  not  avail  him  to  say  that  he  did  not  know, 
when  the  suit  was  triea  that  the  money  was  in 


GEORGE  ALEXANDER,  Appt,, 

V. 

JACINTO  RODRIGUEZ  bt  al. 

(See  8.C.r*ViUa  v.  Rodrlguezr  IZ  Wall.,  3S»-342.) 

Bona  fide  purchaser,  who  is  riot — quitclaim  deed 
— right  of  mortgagor  to  redeem,  after  deeding 
to  mortgagee — mortgagee  is  trustee— full  value 
paid  and  fairness  must  be  shown — promise  to 
reeanwy  talid—part  owner  may  redeem  his 
portion — account. 

Persons  who  are  lessees  of  real  property,  with  the 
right  to  purchafie  the  same  at  a  flxed  price,  are  not 
bona  fide  purchasers  without  notice  as  against  an 
unrecorded  mortgage. 

A  grantee  in  a  quitclaim  deed  cnnnot  defend  as  a 
bona  jide  purchaser  without  notice,  against  such 
mortgage. 

The  law  upon  the  subject  of  the  right  to  redeem 
where  the  mortgagor  has  conveyed  to  the  mort- 
gagee the  equity  of  redemption,  is  similar  to  that 
which  governs  where  a  sale  by  a  cet^ui  que  trust  to 
his^ trustee  is  drawn  in  question. 

■  I  a 
of 
the  mortgagee  was.  in  all  things,  fair  and  f  rank,and 
that  he  paid  for  the  property  what  it  was  worth. 

He  must  take  no  advantage  of  the  fears  or  pov- 
erty of  the  other  partv;  that  the  mortgagor  know- 
ingly surrendered  and  never  Intended  to  reclaim  Is 
of  no  eonsequenoe,  if  there  is  vice  in  the  transao- 
^  tion. 
the  Treasurv,  for  it  was  his  business  to  have  in-       wnere  the  mortgagee  assured  the  mortgai^or  be- 


formed  himself  on  the  subject.  This  he  could 
easily  have  done,  by  communicating  with  the 
bureau  of  the  Treasury  Department  where  the 
accounts  of  the  leases  and  sales  of  abandoned 
property  were  kept,and  this  inquiry  would  have 
resulted  in  obtaining  evidence  equally  available 
for  his  purpose  as  that  wliich  accompanies  his 
petition.  It  would  lead  to  endless  embarrass- 
ments in  the  administration  of  justice.if  aparty 
were  permitted  to  re-open  a  judgment  on  the 
ground  that  he  had  a  defense  which  he  did  not 
present,  because  ignorant  of  it;  but  which,  the 
court  can  see,  he  could  have  known  if  he  had 
used  reasonable  diligence  to  ascertain  it.  It  is 
impossible  to  suppose  that  Avery,  on  his  return 
to  Memphis  after  the  war,  was  not  informed  of 
the  state  of  things  concerning  the  occupation 
of  his  house  during  his  absence,  and  yet  he  in- 
stitutes no  inquirv  on  the  subject,  and  when 
subsequently  sued  by  the  United  States  for  a 
large  demand,  allows  it  to  pass  into  a  jugdment 
without  the  assertion  of  any  claim  for  t^e  use 
of  his  property.  Under  these  circumstances  he 
cannot  be  permitted  to  do,  two  years  after 
the  rendition  of  the  judgment,  what  he  should 
have  done  on  the  trial  of  the  cause. 

It  follows,  as  the  result  of  these  views,  that 
the  circuit  court  did  not  err  in  overruling  the 
motion  to  recall  the  execution  and  satisfy  the 
judgment. 

Nor  did  it  err  in  refusing  the  writ  of  audita 
querela,  because  this  writ  does  not  lie,  where 
the  party  complaining  has  had  a  le^l  opportu- 
nity of  defense  and  has  neglected  it.  Jjovejoy 
V.  Webber,  10  Mass.,  104;  Thatcher  v,  Oammon, 
12  Mass., 270;  Bac.  Abr.,  tit.  Audita  Qu&rela; 
Whart.  Law  Lex.,  same  title. 

Besides  audita  querela  is  a  regular  suit  in 
which  the  parties  may  plead  and  take  issue  on 
the  merits  {Bro^^ks  v.  Hunt,  17  Johns.,  484)  and 
cannot,  therefore,  be  sued  against  the  United 
States,  as  in  England  it  could  not  against  the 
Crt'wn. 

The  judgment  of  the  Circuit  Court  is  affirmed, 
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fore  and  after  the  eonveyanee,  that  if  he  could  sell 
so  as  to  repay  him  the  money  secured  by  the  mort- 
gage, ho  would  return  the  surplus  money,  or  if  he 
could  sell  a  portion  suflBcient  to  ro-im burse  him, 
he  would  return  the  unsold  portion,  he  cannot  re- 
pudiate such  assurances  upon  which  his  grantors 
were  drawn  in  to  convey. 

One,  who  holds  a  portion  of  the  title  by  deed  from 
a  part  of  the  mortiragors,  is  clothed  with  their 
rights,  and  is  entitled  to  redeem  such  portion  upon 
paying  a  proper  proportion  of  the  mortgage  debt 
and  interest. 

In  decreeing  the  amount  due,  the  rents,  issues 
and  proflts,ana  improvements  made  upon  the  prem* 
ises  must  also  be  taken  into  the  account. 

[No.  168.] 

Submitted  Dec,  16, 1870,  Decided  Not  IS,  1871, 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  California. 

The  history  and  facts  of  tlie  case  fully  appear 
in  the  opinion  of  the  court. 

Messrs,  M.  Blair,  F.  A.  Dick  and  Win. 
Irvine*  for  appellant: 

From  the  facta  stated  by  Rodriguez,  we  see 
that  he  moved  first;  thatwhat  he  demanded  was 
an  absolute  deed ;  that  the  family  yielded  to  him 
on  the  first  interview.  He  says  that  he  did  not 
want  any  more  security;  he  already  had  a 
mortgage.  "I  wanted  the  ownership."  The 
consideration  he  gave  was  a  mortgage  debt  on 
three  sevenths  of  the  land,  and  got  a  full  title 
to  seven  sevenths.  Had  a  stranger  owned  the 
land,  he  could  have  had  no  such  bargain  witb 
him.  The  debt  was  worthless  aside  from  the 
mortgage.  He  told  the  family  that,  unless  they 
conveved  him  the  property  for  the  mortgage 
debt,  he  would  sell  at  public  sale. 

They  had  no  opportunity  to  sell,  no  time 
given.  He  said,  "  Now  is  the  time  if  you  are 
disposed  to  sign,  or  say  you  do  not  want  it." 

Note.— Pa7X){  \evtdence  culmUutihle  to  prove  a  dee«i 
absolute  a  mortgage,  Actiim  to  have  deed  deeiareti 
a  murtaage.  >f  ftere  a  deed  is  almilute*  InU  is  as  f>e> 
tween  the  parties  a  mortgage^  bona  fide  pureha/'cr 
lirotfcted;  but  purehaser  with  mitice  »tanas  in  pbMc^ 
of  equitaltle  mortgagee.  See  note  to  Conway  v.  Alex- 
ander, 11  U.  ti.  (7  Cranch),  218;  and  note  to  Hugbes 
V.  Edwards,  2S  U.  3.  (9  Wheat.).  i89. 
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At  that  time  the  family  were  unusually  dis 
treflaed.  They  were  ignorant  laborers.  Their 
stock  had  died  of  the  famine,  resulting  from 
the  drought  of  the  winter  of  1863-4,  and  they 
had  no  property  whatever.  They  could  make 
sale  to  no  one  else.  Their  motive  for  selling  to 
him  was  gratitude.  "  They  said  they  preferred 
that  I  should  be  tiie  owner,  because  I  was  the 
one  who  had  saved  them  on  a  former  occasion, 
when  they  were  about  to  lose  the  ranch  on 
another  mortgage."  To  this  he  replied:  *'  If 
you  are  all  agre^  to  convey  to  me  your  rights, 
I  will  accept  your  proposition  with  great  pleas 
ure  and  will  take  no  steps  to  sell  the  ranch." 
**  They  told  me  they  did  it  with  great  pleasure. 
Then  I  asked:  Will  Antonio  also  give  me.out  of 
gratitude,  his  one  seventh,  amounting  to  nearly 
3.000  acres?  Although  he  was  only  twenty 
years  of  a^e,  he  answered  that  he  would;  and 
he  kept  his  word  and  gave  me  the  land  in  Feb 
ruary,  1865  as  a  free  gift,  and  because  he  had 
'  been  benefited  by  the  use  of  these  moneys, as 
well  as  the  rest  of  the  family.'  To  Antonio  I 
said:     *  It  is  very  well.  I  trust  to  thee.' " 

A  stronger  case  could  not  be  presented,  to 
show  want  of  fairness  and  equality  in  a  bar- 
gain. He  forced  the  family  to  an  immediate 
decision,  under  a  threat  of  selling  under  his 
mortgage,  and  they  yielded.  He  is  compelled, 
however,  to  assign  other  motives  than  fear  to 
those  who  made  a  gift,  and  he  shows  that  they 
were  grateful  for  money  that  he  had  lent  to  his 
impoverished  sister,  on  hard  and  grinding 
terras.  They  owed  no  gratitude  to  him  for 
money  which  he  shows  that  he  had  been  mak- 
ing the  most  enormous  profit  on  from  Dec.  4, 
1800.  to  Apr.  29.  1864.  He  had  never  done 
anything  for  this  poor  family.  They  had  been 
at  bis  mercy,  and  he  spared  them  not;  and  aft- 
er having  gotten  an  immense  profit  out  of  his 
money,  he  rcsorls  to  this  scheme  to  get  a  double 
growth  of  profits,  by  taking  their  land  from  them. 

There  was  not  only  this  pecuniary  loss  to  the 
family,  but  they  gavte  up  their  home,,  where 
the  family  had  always  lived  and  held  together, 
in  their  poverty  and  distress. 

A  more  hard-hearted,  unjust  and  destructive 
case  of  oppression  could  not  be  presented  to  the 
consideration  of  a  court  of  equity. 

*'Tbe  mortgagee  may  contract  subsequently 
to  the  mortgage,  for  the  purchase  of  the  equity 
of  redemption  on  fair  terms,  and  yet  no  agree- 
ment for  a  l)eneticial  interest  out  of  the  mort- 
gaged premises,  while  the  mortgage  continues, 
IS  permitted  to  stand,  if  impeached  within  a 
reasonable  time.  The  reason  is,  that  the  mort- 
gagee, from  his  situation,  wields  a  very  influ- 
f  filial  motive,  and  has  great  advantajre  over  the 
niorttrngor  in  such  a  transaction."  4  Kent,  143. 

"  ( 'nn tracts  made  with  the  mortgagor  to  less- 
en entbatniss  or  restrain  the  right  of  redemp- 
tinii,  are  regarded  with  jealousy,  and  generally 
set  aside  as  dangerous  agreements,  founded  in 
unconscientious  advantages  assumed  over  the 
necessities  of  the  mortgagor."    4  Kent,  150. 

*'  Whether  a  deed  is  to  be  regarded  as  amort- 
gage  or  an  absolute  conveyance,  depends  on  the 
circumstances  under  which  it  is  made, and  there 
latioDB  subsisting  between  the  parties, and  not  ex- 
clusively or  even  chiefly  upon  their  agreement." 

3  Lead.  Cas.  Eq.,  625;  Morris  v.  NUon,  1 
How..  118. 

'*  Hence,  the  nature  of  these  circumstances 
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and  relations  may  be  shown  by  parol  evidence, 
not  for  the  purpose  of  contradicting  the  deed, 
but  of  raising  an  equity  paramounKto  its 
terms."    1  How.,  625. 

This  rule  "Is  independent  of  the  agreement 
of  the  parties,  and  rests  on  considerations  of 
public  policy,  which  are  paramount  to  the  in- 
tention of  the  parties  and.  consequently,  to  the 
form  or  means  which  they  ad^pt."  1  How.,  683. 

It  is  not  necessary  that  there  should  be  mis- 
take or  fraud;  it  is  enough  that  the  real  cir- 
cumstances of  the  transaction  do  not  appear  on 
the  face  of  the  instrument,  and  are  such  as  to 
render  it  legally  void."    1  How..  683. 

"Whether,  therefore,  a  deed  shall  be  const  rued 
as  a  mortgage,  depends  not  so  much  on  wheth- 
er the  parties  mean  to  make  a  mortgage;  *  *  ** 
as  on  whether  the  nature  of  the  transaction  was 
such  as  to  leave  free  scope  for  intention,  and  to 
authorize  or  permit  an  absolute,  instead  of  a 
defeasible  conveyance."    1  How.,  633. 

**  When,  therefore,  from  great  inadequacy  of 
price;  from  admission  in  the  answer;  from 
proof  that  an  absolute  has  been  substituted  for 
a  defeasible  conveyance — fraudulently,  or  by 
taking  an  undue  advantage  of  the  necessities  of 
the  debtor,  it  distinctly  appears  that  a  deed  is 
or  should  be  viewed  as  a  security  for  debt,  an 
equity  of  redemption  will  arise  in  favor  of  the 
grantor,  by  construction  of  law,  and  without 
reference  to  the  agreement  of  the  parties  as  set 
forth  in  the  deed,  or  extrinsic  to  it."  1  How., 
630. 

"  A  similar  wish  to  protect  the  mortgagor 
against  undue  influence,  has  led  to  the  rule, 
that  where  a  mortgage  has  once  been  made, 
and  the  relation  of  debtor  and  creditor  has  been 
created,  subsequent  transfers  of  property  on  ac- 
count of  debt  are  to  be  regarded  prima  facte  as 
securities. 

1  How.,  644;  Wakeman'v.  Hazleton,  8  Barb. 
Ch.,  148;  Par90T,n^,  JL'«i»/brrf.  3Barb.Ch..  152. 

"To  insist  on  what  was  really  a  mortgage, as 
a  sale.  is.  in  equity,  fraud." 

Babcoek  v.  Wyiiuin,  19  How.,  289  (60  U.  S.. 
XV.,  644);  citing  RumU  v.  Southard,  12  How., 
154;  Moi'rii  v.  Nixon,  1  How.,  126. 

In  Morris  v.  Nixon  a  bill  was  filed  in  1836, 
to  set  aside  an  absolute  deed  made  in  1822,  on 
the  ground  that  in  equity  it  should  be  held  to 
be  a  mort^a^. 

The  prmciples  on  which  this  case  was  de- 
cided are: 

That  where  confidential  relations  exist  be- 
tween a  debtor  and  a  creditor  and  a  convey- 
ance is  made  by  the  debtor  to  the  creditor, 
it  will  be  treat^  as  a  mortgage,  if  the  con- 
sideration of  the  deed  is  the  debt;  and  this 
is  the  construction,  in  equity,  of  such  a  transac- 
tion. But  the  creditor  may,  by  affirmative 
proof,  rebut  this  presumptive  case,  by  showing 
that  actual  negotiations  for  a  sale  took  place, 
and  a  valid  and  fair  sale,  for  adequate  or  rea- 
sonable price,  was  made,  and  that  no  advan- 
tage was  taken  of  the  needy  circumstances  of 
the  debtor. 

Decree  below  reversed. 

In  Russell  v.  Southafd,  12  How.,  139,  Rus- 
sell made  an  absolute  deed  to  Southard,  dated 
Sep.  24,  1827,  and  at  the  same  time  a  writing 
was  executed,  stating  the  fact  of  the  convey- 
ance, the  consideration  and  agreement  by 
Southard  to  re  sell,  on  a  day  named, which  was 
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expressed  to  be  conditional  and  without  con- 
sideration. On  the  writings  the  court  says,  the 
case  wflu  against  the  plaintiff,  RusselJ,  who 
claimed  the  right  to  redeem.  "The  deed  and 
memorandum  certainly  import  a  sale :  the  ques- 
tion is,  if  their  form  and  terms  were  not  adopted 
to  vail  a  transaction  differing  in  reality  from 
the  appearance  it  assumed." 

The  court  says:  **The  deed  will  be  con- 
strued, in  equity,  to  be  a  mortgage.'*  on  proof 
of  fraud  or  mistake,  or  some  vice  in  the  con- 
sideration. But  the  inquiry  still  remains:  what 
amounts  to  an  allegation  of  fraud,  or  of  some 
vice  in  the  consideration?  It  is  the  doctrine  of 
this  court,  that  when  it  is  alleged  and  proved 
that  a  loan  on  security  was  really  intended,  and 
the  defendant  sets  up  the  loan  as  a  payment  of 
the  purchase  money,  and  the  conveyance  as  a 
sale,  both  fraud  and  a  vice  in  the  considera- 
tion are  sufficiently  averred  and  proved  to  re- 
quire a  court  of  equity  to  hold  the  transaction 
to  be  a  mortgage." 

Next,  as  to  me  written  memorandum.  "It 
is  true,  Russell  must  have  given  his  consent  to 
this  form  of  the  memorandum;  but  the  dis- 
tress for  money  under  which  he  then  was, 
places  him  in  the  same  condition  as  other  bor- 
rowers, in  numerous  •cases  reported  in  the 
books,  who  have  submitted  to  the  dictation  of 
the  lender,  under  the  pressure  of  their  wants; 
and  a  court  of  equity  does  not  consider  a  con- 
sent, thus  obtained,  to  be  sufficient  to  fix  the 
rights  of  the  parlies." 

In  Wfuder  v.  Smith,  9  How.,  55,  it  was  held 
that  a  release  was  void  in  equity,  because  exe- 
cuted hastily  and  without  full  knowledge  of 
legal  rights,  and  under  depressed  spirits. 

See,  also.  Clark  v.  Henry,  2  Cow.,  824;  8, 
a,  7  Johns.  Ch.,  40;TrAar/v.  HoweU,  5  Binn., 
499,  by  Tilghman.  Gh.  J, 

Deed  held  a  mortgage,  where  no  obligation 
was  given  for  the  money.  "The  intention  of 
the  parties  is  to  be  discovered,  not  only  from 
the  writings  but  from  extraneous  circumstances. 
The  value  of  the  property  is  an  important  con- 
sideration, and  so  are  the  acts  and  declarations 
of  the  Darties  " 

In  HaUett  v.  CoUins,  10  How.,  174,  where  a 

Eart  owner  of  land  obtained  a  release  from  the 
eirs  of  his  co-tenant,  who  were  poor,  igno- 
rant and  just  come  of  age,  for  inadequate  con- 
sideration, it  was  held  void.  See,the  subject  of 
undue  influence  treated  at  large,  in  8  Lead. 
Cas.  in  Eq.,  101.  134,  139.  140, 141. 

In  Strong  v.  Stewart,  A^iohns.  Ch.,  167,  there 
was  an  absolute  deed,  and  on  bill  to  redeem  as 
a  mortgage,  the  defendant  denied  the  mortgage, 
set  up  his  absolute  deed,  but  in  his  answer 
"admitted  that,  after  the  assignment  was  ex- 
ecuted, he  gave  the  grantor,  at  his  request, 
time  to  return  the  money  and  take  back  the 
assignment." 

The  case  rested  on  parol  proof  of  a  loan  and 
the  admissions  in  the  answer. 

The  court  decided,  first,  that  parol  proof 
proof  makes  out  the  case;  and  then  added:  "In 
this  case,  the  admissions  in  the  answer  were 
sufficient  to  presume  a  mortgage  against  the  ab- 
solute terms  of  the  mortgage." 

In  Holmes  v.  Ghra7it,  8  Paige,  245,  Holmes 
was  in  debt  to  Grant  for  $4,277,  for  which  his 
notes  were  given,  and  Sep.  8,  1820,  an  absolute 
deed  was  made  for  the  land  in  question,  in 
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consideration  of  the  same,  and  a  writing  given 
back,  that  the  grantor  might  have  all  over  said 
amount  the  land  would  sell  for  within  a  year. 
Held,  a  mortgage,  on  the  ^ound  that  it  was 
given  for  a  precedent  debt,  with  right  to  redeem. 

This  decree  was  reversed : 

1.  Because  there  was  full  value  paid  for  the 
land.  2.  It  was  shown  that  the  creditor  did 
not  wish  to  take  the  land  for  his  debt. 

The  Chancellor  says:  "I  haye  looked  into 
the  evidence  of  the  value  of  the  farm  at  that 
time,  for  the  purpose  of  seeing  whether  tJie 
amount  paid  for  this  conveyance  was  material- 
ly less  than  the  cash  value  of  the  land.*' 

Story,  £k).,  sec.  88,  speaking  of  convey- 
ance by  parties  between  whom  peculiar  re- 
lations exist,  says:  "But  the  burden  of  es- 
tablishing its  perfect  fairness,  adequacy  and 
equity  is  thrown  upon  the  grantee." 

If  no  such  proof  is  established,  courts  of 
equity  treat  the  case  as  one  of  constructive 
fraud.    Story,  Eq.,  sees.  811,  814. 

It  is  a  rule  in  equity,  that  so  long  as  a  per- 
son has  an  interest  by  an  executoiy  contract, 
he  must  take  subject  to  all  the  equities  which 
attach  upon  the  title  of  his  bargainer. 

Nace  V.  Bayer,  80  Pa.,  110,  says:  "So  lone 
as  a  contract  remains  executory,  any  ground 
of  invalidity  may  be  urged  against  it." 

2  Lead.  Cas.  Eq.,  96,  states  the  rule  thus: 
"The  rule  that  a  ocma  fde  purchaser  without 
notice  is  protected  in  equity  i^gainst  a  prior 
equitable  right,  applies  only  to  purchasers  of 
the  legal  title." 

2  Lead  Cas.  Eq.,  72;  Boonev.  Chiles,  10 Pet., 
177;  Vattier  v.  Hinde,  7  Pet.,  271. 

It  is  the  settled  doctrine  of  this  court,  that 
one  who  acquires  title  by  quitclaim  deed,  can- 
not be  regarded  as  a  bona  fide  purchaser  with- 
out notice.  In  such  cases,  the  conveyance 
passes  the  title  as  the  grantor  held  it,  and  the 
grantee  takes  only  what  the  grantor  could  law- 
fully convey." 

May  V.  Le  Claire  (ante,  50);  OUver  v.  PiaU,  3 
How.,  868. 

The  Steeles  had  full  notice  of  the  nature  of 
Rodri^ez*  title,  for  the  deed  recited  the  con- 
sideration thus:  that  three  only  of  the  childr^i 
were  indebted  on  the  mortgage;  also  that  five 
of  the  children  were  indebt^  for  the  taxes  ad- 
vanced: and  stated  that  the  consideration  of 
the  deed  was  said  sums  of  money;  thus  reveal- 
ing the  fact  that  Jose  and  Ramona  conveyed 
only  for  their  proportion  of  taxes.  Here  was 
full  proof  that  no  bargain  was  made  by  the 
parties  in  proportion  to  the  value  of  the  inter- 
est sold. 

The  deeds  showed  that  the  family  supposed 
they  were  conveying  13.000  acres,  when  the 
Steeles  knew  it  was  over  20,000  acres. 

Messrs.  W,  TT.  Cope,  R  J.  Brent  and  T.  T. 
Critienden»  for  appellees: 

Jacinto  Rodriguez,  invested  with  title,  as- 
sumed the  general  control  of  the  property,  paid 
the  taxes,  and  executed  to  the  defendants,  Ed- 
gar W.  Steele,  Isaac  C.  Steele  and  Bennaelaer 
jS.  Steele,  the  indenture  of  lease,  by  which  he 
demised  and  leased  the  said  premises  to  them 
for  the  term  of  five  years,  at  the  annual  rent  of 
$1,000.  The  contract  also  contained  covenants 
on  the  part  of  the  lessees,  for  the  payment  of 
rent  and  the  erection  of  certain  improvements; 
and  on  the  part  of  the  lessor,  for  the  convey- 
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ance  of  the  title  in  fee  at  the  expiration  of  the 
term,  upon  the  payment  of  a  specific  sum. 
These  covenants  were  binding;  in  law. 

Lajfan  v.  NagUe,  9  Cal.,  662;  De  Butte  v. 
MtUdraw,  16  Cal,,  505;  WiOard  v.  Tayloe,  8 
Wall.  557  (75  U.  S..  XIX..  501). 

According  to  the  law  of  California,  a  deed 
absolute  in  form,  though  intended  as  a  security, 
passes  the  legal  title,  as  evidenced  bj  the  re- 
cent decisions  of  the  Supreme  Cjourt  m  Hughes 
V.  1/avu,  40  Cal.,  117,  and  Etpinasa  v.  Gregory, 
40  Cal.,  58,  overruling  Jackson  v.  Lodge,  86 
Cal.,  28.  But  in  making  the  deed  of  4pr.  20, 
1864,  it  was  not  only  Intended  to  pass  the  legal 
title,  but  to  do  so  in  order  that  Rodriguez  might 
have  the  power  to  sell  and  convey.  It  was  in- 
tended as  an  absolute  deed,  and  this  intention 
clearly  appears  in  the  evidence  of  Jacinto  Rod- 
riguez, and  is  admitted  in  that  of  the  widow, 
Raf  aela  Rodriguez  de  Villa  vicenia,  who  seems  to 
have  taken  a  leading  part  in  the  negotiations  be- 
tween theVillavicenciasand  Rodri^ez.  She  ad- 
mits that  it  was  their  intention,  m  executing 
the  deed,  to  empower  Rodriguez  to  sell  a 
league  or  two  of  the  land.  This  admission  was 
most  reluctantly  made,  under  the  pressure  of 
cross-examination,  and  contradicts  everything 
of  importance  to  which  she  had  previously 
sworn.  If  such  was  really  the  truth,  the  in- 
strument of  Apr.  ^,  1864,  would  constitute  a 
trust,  not  a  mortgage,  with  the  right  in  the 
trustee  to  sell  or  contract  to  sell,  and  thereby 
conclusively  bind  his  grantees. 

Qreen  v.  Butler,  26  Cal.,  604;  Moore  v.  Bur- 
net, 11  Ohio,  840;  Baykyy.QreerOeaf,!  Wheat., 
54;  88  Cal.,  586. 

As  to  the  sufficiency  of  evidence  to  convert 
a  deed  absolute  on  its  face  into  a  mortgage,  see 
Chok  V.  Oudger,  2  Jones,  Eq.,  172;  Bryan  v. 
Oowart,  21  Ala.,  92;  18  Ala..  246;  Franklin  v. 
Roberts,  2  Ired.  £q.,  560;  Henley  v.  HotaUng, 
41  Cal..  22. 

The  appellant  is  estopped  by  the  recitals  in 
the  deed  of  Apr.  29,  1864. 

It  is  true  that  a  deed,  absolute  in  form,  may 
be  proved  by  parol  to  be  in  fact  a  mortgage. 
Such  proof  does  not  contradict  the  deed.  A 
mortgage  is  in  form  a  deed  with  a  defeasance. 
This  defeasance  is  usually  embodied  in  the 
mortgage,  but  it  may  be  on  a  separate  piece  of 
paper  or  lie  in  parol.  In  neither  case  does  it 
contradict  the  deed.  Defeasance,  establish^ 
by  parol,  is  as  consistent  with  the  granting  part 
of  the  deed,  as  if  contained  in  the  instrument. 
But  here  any  parol  defeasance  contradicts  the 
recitals  of  the  deed. 

Pierce  v.  Bobinson,  13  Cal.,  126;  8  Washb. 
Real  Prop.,  98,  868;  4  Kent,  Com.,  261,  ».; 
Jackson  v.  Parkkurst,  9  Wend.,  209;  Career  v. 
Jackson,  4  Pet.,  88  ;  Bingham  v.  Thompson,  4 
Nev.,  224;  Sweet  v.  MitekeU,  15  Wis.,  662;  see 
LUfyd  V.  Burgess,  4  Gill..  192. 

When,  however,  an  attempt  is  made  to  con- 
vert an  absolute  deed  into  a  mortgage  or  other 
defeasible  conveyance,  not  by  proof  that  the 
consideration  was  a  loan,  oroi  other  paramount 
and  controlling  facts  and  circumstances,  but  by 
▼aiying  the  d^d  or  engrafting  an  agreement 
upon  it  inconsistent  with  its  terms,  the  prin- 
ciples which  have  been  stated  cease  to  be  ap- 
plicable, and  the  case  will  fall  within  the  pro- 
visions of  the  Statute  of  Frauds  and  the  well 
established  rule  of  evidence,  which  renders 
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written  instruments  conclusive  of  the  intention 
of  those  who  execute  them.  # 

Storeh  v.  Carr,  28  Pa.,  135;  Brothers  v.  Har- 
riU,  2  JonedJkEJq.,  209;  Qlisson  v.  Hill,  2  Jones, 
256;  Cook  v.  Oudger,  2  Jones.  172. 

In  the  language  of  the  court  in  Brothers  v. 
HarrriU,  there  must  be  facts  de?iors  the  deed, 
to  render  a  deed  or  other  indefeasible  transfer 
defeasible,  inconsistent  with  the  idea  of  its  be- 
ing an  absolute conveyance,and  sufflcient  to  show 
that  it  is  in  fact  a  security,  and  not  a  purchase. 

Even  where  there  is  an  agreement  to  reconvey, 
it  is  not  an  absolute  rule  that  the  covenant  to 
reconvey  shall  be  regarded,  either  in  law  or 
equitv,  as  a  defeasance.  The  covenant  to  recon- 
vey, it  is  true,  may  be  one  fact,  taken  in  connec- 
tion with  other  facts  going  to  show  that  the 
parties  really  intended  the  deed  to  operate  as 
a  mortgage;  but  standing  alone,  it  is  not  suffl- 
cient to  work  that  result. 

Henley  v.  HotaUng,  41  Cal.,  22;  Holmes  v. 
Grant,  8  Paige,  248;  Mason  v.  Moody,  26  Miss., 
184;  12  Johns..  411;  19  Ves.,  412;  2  Mass., 
294. 

The  deed  of  Apr.  29,  1864.  was  executed  in 
payment  of  a  debt.  The  consideration  ex- 
pressed is  the  discharge  of  the  grantees  from  all 
indebtedness,  and  the  cancellation  of  the  mort- 
gage then  held  by  the  grantees.  The  mort- 
gage, which  secured  the  greater  part  of  this  in- 
debtedness, was  immediately  discharged  on 
the  records  of  the  County  of  ^n  Louis  Obispo. 
This  being  done,  no  debt  existed,  and  where 
there  is  no  debt,  there  can  be  no  mortgage. 

8  Lead.  Cas.,  Eq.,  635; 2  Washb.  Real  Prop., 
47;  Robinson  v.  Cropsy,  6  Paige,  480;  Holines  v. 
Grant,  8  Paige,  257;  Conway  v.  Alexander,  7 
Cranch,  287. 

If  the  absolute  deed  was  intended  as  a  mort- 
gage, what  was  the  necessity  for  canceling  the 
already  existing  mortgage? 

The  contract  with  the  Steeles  was  virtually  a 
sale  and,  as  such,  a  conclusive  execution  of  the 
power  to  sell  vested  in  Rodriguez,  even  by  the 
parol  agreement  set  up  in  the  evidence. 

This  covenant  is  based  on  a  sufficient  consid- 
eration, and  will  be  specifically  decreed  in  eq- 
uity, notwithstanding  it  is  optional  with  the 
lessees  whether  thev  will  purchase;  all  such 
covenants  run  with  the  real  estate,  and  are  to 
be  specifically  decreed,  and  are  not  liable  to  the 
objection  of  want  of  mutuality. 

Piggot  V,  Mason,  1  Paige,  412;  Van  Horn  v. 
Grain,  1  Paige,  455;  Trant  v.  Dwyer,  1  Dow& 
CI.,  125;  8.  C„  2  Bligh  (N.  8.),  11;  WUlardY, 
Tayloe,  8  Wall,  557  (75  U.  S..  XIX.,  501). 

Even  in  cases  where  the  renewal  depended 
on  no  covenant  of  the  lessors,  but  merely  their 
practice,  it  was  held  that  this  imperfect  right 
of  renewal  was  vendible,  as  an  inchoate  in- 
terest. 

Phyfe  V.  WardeU,  5  Paigfe,  268 ;  A  C7. ,  2  Ed w. , 
47. 

Evne  if  the  agreement  with  the  Steeles  had 
been  by  parol,  yet  their  entry  upon  and  im- 
provement of  the  land  would  be  part  perform- 
ance, nettiling  them  to  a  specific  execution  of 
the  agreement. 

HaiTies  v.  Hairtcs,^  Md.,  443;  King  v.  Thomp- 
son, 9Pei.,  218;  10  Cal.,  157;  19  Cal.,  461,  and 
cases  cited. 

The  grantors  of  Rodriguez  were  informed  of 
the  terms  of  the  contract  with  the  Steeles  before 
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its  execution.  They  made  no  protest,  but,  on 
tlie  c(Vtrary,  acquiesced  in  tlie  bargain.  They 
assisted  in  erecting  the  stipulated  improvements 
upon  the  land.  They  attended  tJie  cattle,  and 
even  became  the  tenants  of  the  Steeles.  Under 
such  circumstances,  are  they  not  estopped  from 
denying  the  validity  of  the  contract? 

Bavin  v.  BavU,  26  Cal.,  89;  Bowman  v. 
CudtDorth,  81  Cal.,  153;  Godeffr&y  v.  Caldwell, 
2  Cal.,  492;  Bowner  v.  Ford,  16  Cal..  347; 
Boggs  v.  Merced Min.  6V?.,14  Cal.,  867;  McQar- 
rity  V.  Byington,  12  Cal.,  481 ;  Ferrii  v.  Goover, 
10  Cal.,  631;  Carpentier  v.  Thirston,  24  Cal., 
281 ,  Storrs  v.  Barker,  6  Johns.  Ch.,  168;  1 
Story.  Eq.,  sees.  884,  887,  888,  389;  Bann  v. 
Spurrier,  7Ves.,  235. 

Mr.  Justice  Swayne  delivered  the  opinion 
of  the  court : 

This  is  an  appeal  in  equity  from  the  decree  of 
the  Circuit  Court  of  the  United  States  for  the 
District  of  California.  The  appellant  was  the 
complainant  in  the  court^  below.  The  decree 
was  against  him. 

He*  seeks  to  redeem  the  premises  in  contro- 
versy according  to  the  prayer  of  his  bill.  The 
defendant,  Rodriguez,  claims  an  indefeasible 
estate  in  them  as  regards  the  complainant  and 
those  from  whom  he  derives  title.  The  other 
defendants  claim  under  a  contract  of  purchase 
mode  with  Rodriguez.  The  validity  of  the 
complainant's  title,  if  his  grantor  had  anything 
to  convey,  is  not  questioned.  Nor  is  the  orig 
inal  title  of  his  grantor  and  of  those  who  con- 
veyed to  him  denied.  But  the  defendants  in 
sist  that  the  title  of  all  those  parties  was  vested 
absolutely  in  Rodriguez  by  deeds  duly  made 
and  recorded  before  the  conveyances  to  the 
complainant  and  his  grantor  were  executed. 
The  complainant  insists  that  Rodriguez,  after, 
as  before,  the  legal  title  was  conveyed  to  him, 
held  the  premises  only  as  security  for  a  debt. 
This  is  the  hinge  of  the  controversy  between 
the  parties. 

The  entire  tract,  of  which  the  premises  in 
controversy -form  a  part,  was  conveyed  by  Jose 
Maria  Yillavicencia  on  the  18th  of  April,  1852. 
to  his  seven  children.  He  died  in  1858.  The 
widow  and  five  of  the  children  conveyed  to 
Fulgencio,  also  one  of  the  children,  on  the  16th 
of  December,  1867.  On  the  26th  of  the  same 
month  Fulgencio  conveyed  to  the  complainant. 
By  virtue  of  this  conveyance  he  claims  six 
sevenths  of  the  tract.  That  proportion  \b  his, 
if  his  title  be  valid. 

The  widow  is  the  sister  of  the  defendant, 
Rodriguez.  On  the  4th  of  December,  1860, 
she  and  three  of  the  children,  the  other  four 
being  under  age,  executed  to  Rodriguez,  for 
money  then  borrowed,  a  note  for  $4,^,  pay- 
able a  year  from  date,  and  bearing  interest  at 
the  rate  of  two  per  'cent,  a  month,  payable  at 
the  end  of  each  six  months  thereafter;  the  in- 
terest, "if  not  so  paid,  to  be  added  to  the  prin- 
cipal and  draw  interest  at  the  same  rate,  com- 
pounding in  the  same  manner.''  A  mortgage 
upon  the  entire  tract  was  given  at  the  same 
time  by  the  makers  of  the  note  to  secure  its 
payment.  The  mortgage  contained  a  provision 
that  in  default  oi  the  payment  of  the  interest  as 
stipulated,  the  principal  should  become  due 
and  payable  at  the  option  of  the  mortgagee, 
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and  that  the  mortgage  might  thereupon  be  fore- 
closed, and  the  premises  sold  to  satisfy  the 
mortgage  debt,  and  that  out  of  the  proceeds  of 
the  sale  the  mortgagee  should  be  authorized  to 
retain,  besides  his  debt  and  costs,  a  counsel  fee 
of  five  per  cent,  upon  the  amount  found  to  be 
due.  The  mortgage  contained  a  further  pro- 
vision that  the  mortgagee  might  pay  all  taxes 
and  incumbrances  on  the  property,  and  that 
the  amount  of  puch  advances  should  be  secured 
by  the  mortgage,  and  should  also  bear  inter- 
est at  the  rate  of  two  per  cent,  per  month. 
Rodrigiiez  subsequently  paid  $1,172,  to  redeem 
the  property  from  a  sale  for  taxes.  On  the  29th 
of  April,  1864,  the  widow  and  five  of  the  chil- 
dren conveyed  to  him  by  a  deed  absolute  in 
form.  It  is  recited  in  the  deed  that  the  debt 
secured  by  the  mortgage  then  amounted  to 
about  $10,000.  On  the  I7th  of  February,  1865, 
one  of  the  children,  who  was  a  minor  when 
this  deed  was  executed,  and  hence  had  not 
Joined  in  it.  also  conveyed  to  Rodriguez. 
Nothing  was  paid  to  the  grantor.  On  the  20th 
of  May,  1865,  the  other  and  seventh  child,  who 
had  then  become  of  age,  executed  a  like  con- 
veyance.   The  consideration  paid  was  $100. 

On  the  22d  of  July,  1866,  Rodriguez  demised 
the  premises  so  conveyed  to  him  to  his  oo-de- 
fendants,  Edgar  W.,  Isaac  C.  and  Rensselaer 
£.  Steele.  The  defendant,  jQeor^  Steele,  sub- 
sequently became  interested  in  this  contract  by 
an  arrangement  with  the  leasees.  The  leasehold 
term  was  for  five  years  from  the  Ist  of  August, 
ensuing  its  date.  Rodriguez  stipulated  that  at 
the  end  of  the  term  or  within  five  days  there- 
after the  lessees  might  purchase  by  paying  him 
$25,000  in  gold,  and  upon  such  payment  bemg 
so  made  he  covenanted  that  he  would,  by  a  suf- 
ficient deed,  release  and  quitclaim  to  the  leasees 
or  their  heirs  and  assigns,  free  from  all  incum- 
brances created  by  him,  all  the  right  and  title 
which  he  then  haa  to  the  premises  or  which  he 
might  thereafter  acquire  from  the  United  States 
or  from  any  of  the  heirs  of  Jos6  Maria  Yillavi- 
cencia. 

The  lessees  and  their  assignees  insist  that  they 
are  bona  fide  purchasers  without  notice. 

This  proposition  cannot  be  maintained.  The 
contract  gave  them  the  option — it  did  not  bind 
them — to  buy  at  the  time  specified.  That  time 
had  not  arrived  when  this  bill  was  filed.  Ifon 
constat  that  they  would  then  exercise  their  elec- 
tion affirmatively  and  pay  the  stipulated  price. 
But  this  point  is  not  material.  The  doctrine  in- 
voked has  no  application  where  the  rights  of  the 
vendee  lie  in  an  executory  contract.  It  applies 
only  where  the  legal  title  has  been  conveyeid  and 
the  purchase  money  fully  paid.  N<aee  v.  Boyer, 
30  Pa.,  110;  Boone  v.  Chiles,  10  Pet.,  177.  211. 
The  purchaser  then  holds  adversely  to  all  the 
world,  and  may  disclaim  even  the  title  of  bis 
vendor.  CroxaU  v.  Sherrerd,  5  Wall.,  289  [73 
U.  8.,  XVIII..  5801. 

This  contract  calls  for  a  quitclaim  deed.  The 
result  would  be  the  same  if  such  a  deed  had 
been  executed  and  full  payment  made,  without 
notice  of  the  adverse  claim.  Such  a  purchaser 
cannot  have  the  immunity  which  the  principle 
sought  to  be  applied  gives  to  those  entitled  to 
its  protection.  May  v.  Le  Claire,  11  Wall. .  282 
[ante,  53];  OUver  v.  Piatt,  8  How.,  863.  This 
contract  may,  therefore,  be  laid  out  of  Yiew.  It 
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is  DO  impediment  to  the  assertion  of  the  com- 
plainant's rights,  whateyer  they  may  be.  It  does 
not  in  any  wise  affect  them. 

The  law  upon  the  subject  of  the  right  to  re- 
deem where  the  mortgagor  has  conveyed  to  the 
mortgagee  the  equity  of  redemption,  is  well  set- 
tled. It  is  characterized  by  a  jealous  and  salu- 
tary policy.  Principles  almost  as  stern  are  ap- 
plied as  those  which  govern  where  a  sale  by  a 
cestui  que  trust  to  his  trustee  is  drawn  in  ques- 
tion. To  idve  validity  to  such  a  sale  by  a  mort- 
gagor it  must  be  shown  that  the  conduct  of  the 
mortgagee  was,  in  all  things,  fair  and  frank, 
and  that  he  paid  for  the  property  what  it  was 
worth.  He  must  hold  out  no  delusive  hopes; 
he  must  exercise  no  undue  influence;  he  must 
take  no  advantage  of  the  fears  or  poverty  of  the 
other  party.  Any  indirection  or  obliquity  of 
conduct  is*  fatal  to  his  title.  Every  doubt  will 
be  resolved  against  him.  Where  confidential 
relations  and  the  means  of  oppression  exist,  the 
scrutiny  is  severer  than  in  cases  of  a  different 
character.  The  form  of  the  instruments  em- 
ployed is  immaterial.  That  the  mortgagor  know- 
mgiv  surrendered  and  never  intend^  to  reclaim 
is  of  no  consequence.  If  there  is  vice  in  the 
transaction,  the  law,  while  it  will  secure  to  the 
mortgagee  his  debt,  with  interest,  will  compel 
him  to  give  back  that  which  he  has  taken  with 
unclean  hands.  Public  policy,  sound  morals, 
and  the  protection  due  to  those  whose  property 
is  thus  involved, require  that  such  should  be  the 
law.  Morris  V.  Nixon,  1  How.,  118;  RusseU  v. 
Southard,  12  How.,  189;  WakemanY.  Hazleton, 
8  Barb.  Ch.,  148;  4  Kent,  Com.,  U'A;EoltnesY. 
Grant,  8  Paige,  245;  3  Lead.  Cas.  Eo,,  626. 

The  terms  exacted  for  the  loan  by  Rodriguez 
were  harsh  and  oppressive.  The  condition  of 
the  widow  and  orphans  might  well  have  touched 
his  kindred  heart  with  sympathy.  It  seems  only 
to  have  whetted  his  avarice.  Two  per  cent,  a 
month — ^and  this,  if  not  paid  as  stipulated,  to  be 
compounded — was  a  devouring  rate  of  interest. 
It  was  stipulated  that  the  further  advances 
should  bear  interest  at  ihe  same  rate.  He  de- 
manded an  adjustment  when,  from  the  failure 
of  the  crops  and  other  causes,  the  property  was 
Rreatly  depressed,  and  he  knew  the  widow  and 
her  children  had  no  means  of  payment.  The 
alternatives  presented  were  an  absolute  convey- 
ance of  the  property  or  a  foreclosure  and  sale 
under  the  mortgage.  He  was  anxious  to  pro- 
cure the  deed,  and  exulted  when  he  got  it.  The 
debt  and  advances,  with  the  interest  superad- 
ded, were  much  less  than  the  value  of  the  prop- 
erty. The  note  and  mortgage  were  executed 
by  three  of  the  children  and  the  widow — the 
deed  by  the  widow  and  five  of  the  children. 
The  other  two  children  conveyed  at  later  pe- 
riods. The  consideration  of  the  conveyance  by 
the  four  children  not  parties  to  the  note  and 
mortgage  was  such  that  if  an  absolute  title  passed 
their  deeds  must  be  regarded  as  deeds  of  gift 
of  their  shares  of  a  valuable  estate.  Dana,  who 
took  the  acknowledgment  of  the  deed  executed 
by  the  widow  and  five  children, testifies  that  the 
-widow  inquired  whether  the  deed  contained  all 
the  agreements  between  her  and  Rodriguez. 
Dana  translated  it  to  her.  She  complained  that 
the  agreements  were  omitted.  Rodriguez  in- 
sisted that  they  were  in  the  deed,  and  added 
*'that  they  ought  not  to  distrust  him,  as  he  was 
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taking  all  theso  steps  for  their  interest."  The 
widow  and  children  then  executed  the  deed. 
Dana,  speaking  of  a  subsequent  conversation 
with  Rodriguez,  on  the  same  day,  "which  was 
altogether  unsolicited,"  says:  "He  stated  to  me 
that  his  object  in  getting  the  Villavicencia  fam- 
ily to  execute  the  deed  aforesaid  was  to  secure 
his  money;  money  which  he  had  loaned  or  ad- 
vanced to  them,  and  save  the  property  for  the 
benefit  of  his  sister  and  her  family,  while  if  it 
remained  in  their  hands  he  might  lose  his  money 
and  his  sister  and  her  children  would  lose  the 
whole  property.  He  said  they  had  done  visely 
in  trusting  him,  as  he  intended  to  deal  justly. by 
his  sister."  Rodriguez  was  examined  us  a  wit- 
ness. Referring  to  a  period  shortly  preceding 
the  execution  of  this  dced.he  says:  "Afterwards 
I  bad  with  them  a  further  conversation,  and  told 
them,  I  don't  wish  to  speculate  upon  you,  be- 
cause you  are  my  relations,  and  you  have  treated 
me  well.  If  I  can  sell  the  ranch  for  enough  to 
reimburse  myself  for  my  outlays  as  well  as  in- 
terest, I  will  return  you  the  surplus  money,  if 
any ;  and,  also,  if  I  can  sell  a  portion  of  the 
ranch,  or  enough  to  re  imburse  myself  for  my 
advance,  I  wilt  do  the  same,  and  return  to  you 
the  unsold  portion  of  the  ranch,  but  if  I  have 
bad  luck  and  cannot  sell  it,  I  will  lose  my 
money."  Elsewhere,  in  the  same  deposition,  he 
says:  "I  stated  at  the  ranch,  and  again  stated  to 
my  sister  aftem^ards,  that  I  would  return  the 
surplus  money, but  it  was  no  obligation  of  mine. 
It  may  be  that  I  said  so  to  Charles  Dana  at  that 
time." 

He  made  the  same  admissions  to  other  persons 
who  are  in  nowise  connected  with  this  litiga- 
tion. Their  testimony  is  found  in  the  record. 
It  is  unnecessary  to  extend  the  limits  of  this 
opinion  by  accumulating  and  commenting  upon 
it.  The  widow  and  five  of  the  children,  all  who 
have  been  examined,  testify  that  they  under- 
stood the  deeds  to  be  only  security  for  the  debt. 
This  explains  the  transaction  as  to  those  who 
were  not  parties  to  the  note  and  mortgage.  There 
is  no  other  way  of  accounting  for  their  conduct. 
The  testimony  of  Rodriguez  alone  is  sulficient 
to  turn  the  scale  against  him.  He  cannot  repu- 
diate the  assurances  upon  which  his  grantors 
were  drawn  in  to  convey.  To  permit  him  to  do 
so  would  give  triumph  to  iniquity.  The  facts 
indisputably  established  bring  the  case  clearly 
within  those  principles  by  the  light  of  which, in 
determining  the  rights  of  the  parties,  the  judg- 
ment of  this  court  must  be  nuide  up.  The  com- 
plainant stands  in  the  place  of  those  from  whom 
he  derives  title.  He  is  clothed  with  their  rights, 
and  is  entitled  to  redeem  six  sevenths  of  the 
premises  upon  paving  that  proportion  of  the 
mortgage  debt  and  interest.  The  former  must 
be  held  to  include  the  amount  advanced,  as  well 
as  that  represented  by  the  note,  and  the  latter 
be  settled  by  the  terms  of  the  contract  and  the 
law  of  California.  The  rents,  issues  and  prof- 
its, and  improvements  made  upon  the  premises 
must  also  be  taken  into  the  account. 

The  decree  is  reversed  and  the  cause  will  be  re- 
manded to  the  Circuit  Court,  with  directions  to 
enter  a  decree  and  proceed  in  conformity  to  this 
opinion, 

Cited-2  FUpp.,  574 ;  2  MoArtb.,  21 ;  at  Mloh.,74 ;  83 
Ohio  St.,  6. 
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MARIE  LOUIS  PERIN  bt  al..  AppU., 

V. 

UNITED  STATES. 

(See  S.  C,  12  WaU.,  815, 816.) 

Claim  for  tort,  whan  cannot  be  heard  by  Court  of 

Claima. 

A  claim  for  the  destruction  of  property  by  the 
United  States  naval  forces  in  bomt>arding  a  town, 
cannot  be  heard  by  the  Ck)urt  of  Claims. 

[No.  JJll.] 
Argued  Nofi,  9,  1871.    Decided  Nov,  IS,  1871, 

APPEAL  from  the  Court  of  Claims. 
The  history  and  facts  of  the  case  sufficiently 
appear  in  the  opdnion  of  the  court. 
iir,  W«  W«  Bo7ce»  for  appellants. 
Meetre.  A.  T.  Akerman,  Atty  Qen,,  and  C. 
H.  HUl,  Aest,  Atty-Gfen,,  for  appellees. 

Mr.  Juitiee  ClilTorcl  delivered  the  opinion  of 
the  court: 

The  petitioners  alleged  in  the  court  that  they 
were  naturalized  citizens  of  the  United  States; 
that  just  before  the  18th  day  of  July,  1854,  they 
arrived  at  San  Juan  del  Norte  or  Greytown, 
possessed  of  a  vaiuable  invoice  of  merchandise, 
with  the  intention  of  establishing  a  commercial 
house  in  some  part  of  Central  America;  that  on 
that  day  the  Town  of  San  Juan  was  bombarded 
and  burned  by  the  United  States  stoop  of  war 
Cyane,  and  all  the  merchandise,  books  and  pa- 
pers of  the  petitioners,  together  with  their  per- 
sonal effects.  Appearance  was  entered  by  the 
Assistant  Attorney-General,  and  he  demurred 
to  the  petition  because  it  did  not  set  forth  facts 
sufficient  to  constitute  a  cause  of  action,  and 
the  court  below  sustained  the  demurrer  and  dis- 
missed the  petition.  Whereupon  the  petition- 
ers appealed  to  this  court,  and  alleged  that  the 
decision  sustaining  the  demurrer  was  erroneous; 
but  the  court  here,  inasmuch  as  the  claim  is 
not  one  "  founded  upon  any  law  of  Congress, 
nor  upon  any  regulation  of  an  Executive  Depart- 
ment; nor  upon  any  contract,  express  or  im- 
plied, with  the  Government  of  the  United 
States/'  concurs  in  opinion  with  the  Court  of 
Claims^  and  affirms  the  decree  dismissing  the  pe- 
tition. 


THE  NORTHERN  RAILROAD  COMPANY 
AND  JOHN  S.  LO  VERING,  Plffs.  in  Err., 

V. 

THE  PEOPLE  OF  THE  STATE  OF  NEW 

YORK. 
(See  S.  C,  11  Wall.,  884-888.) 

State  judgments,  when  not  reviewable. 

The  principles  announced  in  the  case  of  Knox 
V.  Ezohanflre  Bank  (post,  414)  (rovern  this  case. 

The  Judflrment  of  the  State  Court  did  not  rest  in 
any  manner  on  the  New  York  Act  of  March,  1857. 

And  as  the  validity  or  invalidity  of  that  Statute 
Is  in  no  way  involved  in  the  Judgment,  there  is  no 
question  here  of  which  this  court  has  Jurisdiction. 

[No.  367.] 
Argued  Nov.  10,  1871.    Decided  Nov.  IS,  1871, 

IN  ERROR  to  the  Supreme  Court  of  the  SUte 
of  New  York. 
On  motion  to  dismiss. 

Suit  was  brought  in  the  Supreme  Court  of 
the  State  of  New  York  by  the  defendants  in 
error,  for  the  dissolution  of  the  Corporation 
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named  as  the  plaintiff  in  error.  Jud^ent 
having  been  given  in  favor  of  the  plaintiff  at 
a  special  term  of  said  court,  and  successively 
affirmed  upon  appeal  by  the  General  Term  of 
said  court  and  by  the  Court  of  Appeals,  the 
defendants  sued  out  this  writ  of  error. 

Messrs,  Wnu  M.  Evarts  and  J*  Hablesr 
Ashton,  for  defendants  in  error: 

The  court  decided  that  all  the  material  facts 
averred  in  the  complaint  were  admitted  by  the 
answer;  and  that,  as  there  were  no  issues  of 
fact  to  be  determined  by  the  court  or  jury, 
judgment,  as  matter  of  local  practice,  could 
properly  be  rendered  on  the  complaint  and 
answer. 

The  judgment  was  "  That  the  Northern 
Railroad  Company  has  surrendered  and  for- 
feited the  franchises  granted  by  any  Acts  of 
incorporation,  and  is  hereby  dissolved." 

The  court  adjudged  that  prior  to  1857  the 
Company  had,  on  the  admitted  facts,  done  and 
omitted  acts  amounting  in  law  to  a  surrender 
and  forfeiture  of  its  franchises  to  the  State, 
and  that  by  the  Act  of  Mar.  31,  1867,  the 
State  had  accepted  this  previous  surrender  of 
its  charter. 

No  question  touching  the  constitutionality  of 
the  Act  of  1857  was,  therefore,  decided  by  the 
court  at  the  special  term. 

Nothing  whatever  was  determined  about 
that  Act  except,  incidentally,  that  it  was,  in 
effect,  an  acceptance  by  the'  people  of  a  pre- 
vious surrender  of  its  charter  by  the  Company, 
in  virtue  and  by  operation  of  the  gener^  law 
of  the  State. 

This  appears  among  other  things: 

By  the  exceptions  to  the  judgment  on  appeal 
to  the  Gkneral  Term,  which  state  the  whole 
matter  of  exception,  so  far  as  that  Act  is  con- 
cerned, thus:  to  the  decision  of  the  court  at 
special  term,  that  prior  to  the  passage  of  the 
Act  of  1857,  the  Company  had  surrendered  its 
franchises  to  the  State,  and  that  by  that  Act 
the  State  accepted  said  surrender. 

The  decision  of  the  court  at  General  Term, 
on  appeal,  in  affirming  the  judgment  of  forfeit- 
ure entered  at  the  special  term,  was  not  found- 
ed or  predicated,  to  any  extent  whatever,  on 
the  effect  of  the  Act  of  1857. 

The  opinion  of  the  Court  of  Appeals,  in 
affirming  the  judgment  of  dissolution  and  for- 
feiture, shows  also  that  that  court  decided  or 
passed  upon  no  question  whatever,  either  of 
constitutionality  or  construction,  arising  under 
the  Act  of  1857. 

PeopU  V.  R.  R  Co.,  42  N.  Y.,  227. 

It  simply  held  that  the  court,  at  special  term, 
had  a  right  to  render  judgment  on  the.complaint 
and  answer,  as  there  were  no  issues  of  fact  to 
be  tried ;  thai  the  admitted  facts  showed  that 
the  Company  had  forfeited  its  charter;  that  no 
sufficient  excuse  therefor  was  alleged  in  the 
answer,  and  that  the  individual  defendants, 
having  acted  with  knowledge  of  the  previous 
forfeiture,  were  liable  to  be  fined  under  the 
New  York  Code. 

No  part  of  this  conclusion  is  founded  upon 
any  view,  even  of  the  construction,  of  the  Act 
of  Mar.  81,  1857. 

Twenty-five  cases  have  been  decided  by  this 
court,  on  writs  of  error  to  State  Courts  since 
the  Act  of  1867  was  passed;  and  in  one  and  all 
of  them,  the  doctrine  is  repeated,  that  the 
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court,  in  this  daas  of  cases,  can  only  consider 
such  alleged  errors  as  are  involved  in  the  record, 
and  actually  received  the  consideration  of  the 
State  Court. 

WaUur  V.  VUlawuo,  6  Wall..  128  (78  U.  S., 
XVIII. ,  854);  ne  Victory,  6  Wall.,  884  (78  U. 
8.,  XVIII. ,  849);  HamiUon  Mfg.  Co.  v.  M(us,, 
6  Wall.,  636  (78  U.  8.,  XVIII.,  906). 

The  other  cases  in  6  Wall.  (73  U.  8.,  XVIII.) 
are: 

MiUingar  v.  Hartupee,  262  (XVIII. ,  830); 
Beetor  Y.  AshUy,  148  (XVIII. ,  788);  Beiehert 
y,  Fdp$,  6  Wall.,  165  (XVIII.,  850);  SUver  v. 
ixu&f,440(XVIII.,  828). 

In  7  WaU.  (74  U.  8.,  XIX.)  the  cases  are: 

TmUsheU  v.  Com.,  824  (XIX..  228);  AusHn 
v.  The  Aldermen,  698  (XIX.,  226);  Banks  v. 
The  Mayor,  22  (XIX,  69). 

In  8  Wall.  (75  U.  8.,  XIX.)  the  cases  are: 

Furman  v.  Niehol,  56 (XIX, 875);  OibsonY. 
Chouteau,  817  (XIX,  817);  AldrichY.  Ins.  Co., 
495  (XIX.,  475). 

In  9  Wall.  (76  U.  8.,  XIX.)  the  cases  are: 

Downham  v.  Alexandria,  659  (XIX..  807); 
Worthy  y.  Ci»n'i#.618  (XIX.,  566);  Carpenter 
y.  Williams,  786  (XIX,  828);  Bk.  v.  Common- 
iMO^,  863  (XIX.,  704). 

The  cases  in  10  Wall.  (77  U.  8.,  XIX.)  are: 

Downham  v.  Alexandria,  175  (XIX.,  980); 
JT.  0.  B.  B.  y.  Morgan,  260  (XIX.,  892);  Mes- 
senger V.  Mason,  509  (XIX..  1029);  B.  B.  Co. 
V.  MeClure,  515  (XIX..  998);  BetheU  v.  De- 
maret,  540  (XIX,  1008). 

In  11  Wall.  (anU): 

Parmalee  V.  Lawrence  (ante,  48);  Ins.  Co.  v. 
The  Treaeurer  {ante,  112). 

Mr,  Caleb  Gnflliiiii^y  for  plaintiffs  in 
error: 

The  charter  of  a  private  corporation  is  a  con- 
tract, the  obligation  of  which  cannot  be  im- 
paired by  the  Legislature  of  a  8tate. 

BaHmouth  CoU.  v.  Woodward,  4  Wheat. ,  518; 
Bk.  y.  BUUngs,  4  Pet.,  514;  Bk.  v.  Knoop,  16 
How..  869;  Dodge  v.  Woolsey,  18  How.,  831 
(59  U.  8..  XV.,  401);  Bk.  v.  SkeUy,  1  Black, 
436(66  U.  8.,  XVII..  173);  The  Binghamton 
Bridge,  8  WaU.,  51  (70  U.  8.,  XVIII.,  187). 

Where  the  Legislature,  in  an  Act  of  incor- 
poration, reserves  the  right  to  revoke  the  char- 
ter, in  case  the  corporation  should  abuse  its 
privileges,  an  Act  declaring  a  revocation,  with- 
out the  establishment  of  such  fact  by  com- 
petent proceedings,  is  unconstitutional. 

BaUimore  v.  B.  B.  Co.,  18  Am.  L.  R.,  750; 
Brid.,  13  Pitts.  L.  J.,  576. 

A  constitutional  question,  one  expressly 
enunciated  in  the  25th  section  of  the  Judiciary 
Act  was,  in  this  case,  we  submit,  distinctly 
raised  in  the  State  Court. 

The  question  thus  raised  was,  we  submit, 
decided  as  required  in  the  said  25th  section  of 
the  Judiciary  Act,  so  as  to  give  this  court  juris- 
diction; that  is  to  say,  the  said  Act  of  the 
Legislature  of  Mar.  81,  1857,  was  held  to  be 
constitutional. 

We  do  not  assert  that  the  question  was  de- 
cided by  the  State  Court  in  tpsissimis  verbis, 
but  we  submit  that  it  was  necessarily  decided 
in  order  to  induce  the  judgment  rendered. 

By  reference  to  the  judgment  of  the  State 
Court,  rendered  in  this  case,  we  find  the  fol- 
lowing passages: 

"  The  complaint  shows  that  in  this  case  the 
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surrender  was  accepted  by.'lhe  Government. 
•  *  •  *  *  The  answer  puts  in  issue  the 
validity  of  the  judgment  of  dissolution,  but  it 
sets  forth  the  Statute  of  Mar.  31,  1857,  being 
the  Act  to  provide  for  the  formation  of  a  cor- 
poration in  place  of  the  Northern  Railroad 
Company,  dissolved,  etc.  ♦  ♦  ♦  The  answer 
also  sets  forth  the  amendment  of  April  8, 1864, 
to  the  Act  of  1858,  under  which  it  appears  that 
the  Ogdensburgh  and  Lake  Champkin  Rail- 
road Coinpany  t)ecame  incorporated.  By  each 
of  these  Statutes  the  Legislature  accepted  the 
surrender  of  the  franchise  before  granted  to 
the  Northern  Railroad  Company,  ana  provided 
for  conferring  it  upon  another  corporation. 
The  old  corporation  was.  therefore,  'dissolved 
in  fact'  and  likewise  dissolved  in  law,  as 
early  as  1858.  It  necessarily  follows  that 
the  defendants  should  be  adjudged  guilty  of 
usurping  and  using,  without  lawful  warrant 
or  charter,  the  franchise  of  being  a  corpora- 
tion, as  charged." 

It  will  thus  be  seen  that  the  Act  of  March  81, 
1857,  the  constitutionality  of  which  was  dis- 
puted by  the  defendants,  was  treated  by  the 
State  Court,  in  its  judgment  of  ouster  against 
the  then  defendant  Corporation,  as  a  legitimate 
and  valid  law.  In  other  words,  the  State  Court 
decided  that  the  Act  of  March  31,  1857,  was 
constitutional. 

The  motion  to  dismiss  rests  on  the  single 
ground  of  want  of  jurisdiction. 

To  sustain  the  jurisdiction,  it  is  sufficient 
that  the  constitutional  question  in  regard  to  the 
Act  of  March  31, 1857,  was  raised  and  decided 
in  the  State  Court. 

In  this  relation,  we  call  attention  to  the  im- 
portant modification  of  the  25th  section  of  the 
Judiciary  Act,  made  by  the  Act  approved  Feb. 
5,  1867.    14  Stat,  at  L.,  386.  sec.  2. 

By  the  Act  of  1 789,  no  error  could  be  con- 
sidered, except  such  as  appeared  on  the  face  of 
the  record.  By  the  Act  of  1867,  this  restrictive 
proviso  is.  in  substance,  repealed. 

The  effect  of  such  repeal  is  to  enlarge  the 
jurisdiction  of  this  court,  not  in  regard  to  the 
class  of  questions  conferring  jurisdiction,  but 
as  to  the  means  of  ascertaining  whether  the 
prescribed  questions  arose  in  a  given  case. 

Under  the  Act  of  1789,  this  court  could  only 
ascertain  from  the  face  of  the  record  whether 
the  alleged  question  had  arisen.  The  court 
was  debarred  from  getting  information  on  this 
point  in  any  other  way  than  from  the  face  of 
the  record.  Information  on  this  point  may  be 
obtained,  in  addition  to  what  appears  on  the 
**  face  of  the  record,"  by  any  means  or  from 
any  sources  which  this  court  may  consider 
proper.  We  may  well  suppose  that,  under  cer- 
tain circumstances,  affidavits  may  be  intro- 
duced to  inform  this  court  of  the  questions 
raised  in  the  State  Court.  So,  also,  this  court 
may  establish  some  rule  on  the  subject,  pro- 
viding for  the  manner  in  which  questions  aris- 
ing under  the  Act  of  1867,  and  not  appearing 
on  the  face  of  the  record,  may  be  brought  to 
the  judicial  knowledge  of  this  court. 

Mr.  Justice  Miller  delivered  the  opinion  of 
the  court: 

The  principles  announced  in  the  case  of 
Knox  V.  ExMange  Bank  [post,  41 4J,  govern 
this  case  of  The  Northern  BaUroad  Company 
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and  others  against  the  People  of  tJu  State  of 
New  Torkf  in  which  a  roolion  is  made  to  dis- 
miss the  writ  of  error  to  the  Supreme  Court  of 
that  State,  on  similar  grounds. 

We  are  unable  to'  see  that  the  judgment  of 
the  State  Court  declaring  the  dissolution  of  the 
Corporation  which  is  here  plaintiff  in  error, 
rested  in  any  manner  on  the  Act  of  the  New 
York  Legislature  of  March,  1867.  It  is  true 
that  the  plaintiff  in  error,  both  in  the  pleading 
which  it  filed  in  the  case  and  in  the  argument 
here,  assails  that  Statute,  as  taking  properly 
without  due  process  of  law,  and  impairing  the 
obligation  of  contracts;  but  as  the  defendant 
in  error  claims  nothing  under  that  Statute,  and 
as  the  validity  or  invalidity  of  that  statute  is 
in  no  way  involved  in  the  Judgment  of  disso- 
lution rendered  by  the  State  Court,  there  is  no 
question  hereof  which  this  court  has  jurisdic- 
tion. 

TTie  motion  in  tTuit  ease  to  dismiss  the  writ  of 
error  is,  t/ierefore,  granted, 

Cited-16  Wall.,  862. 


JOHN  S.  KNOX,  Jr.,  et  al..  PIffs.  in  Err,, 

«. 

THE  EXCHANGE  BANK  OF  VIRGINIA, 
Use  of  Geobqe  W.  Camp,  Trustee. 

(See  S.  Cm  12  Wall.,  879-^84.) 

Svbstitution  of  assignee  in  bankruptcy  for  party 
to  action — reinstatement  of  case — state  judg- 
ments, token  not  remewabU — motion  denied. 

When  a  party  to  a  writ  of  error  has  been  declared 
bankrupt  and  an  asslgrnee  duly  appointed  and  the 
writ  of  error  dismissed,  the  assignee  In  bankruptcy 
may  make  epplication  to  re-Instate  it  and  to  be 
substituted  for  the  bankrupt  as  plaintiff  in  error. 

Where  the  application  is  made  during  the  same 
term,  while  the  matter  is  still  within  the  control  of 
this  court,  the  substitution  asked  for  will  be  made 
If  the  case  is  one  which  ought  to  be  re-instated. 

This  court  is  not  authorized  by  the  Judiciary  Act 
to  review  the  judgments  of  the  State  Courts,  bo- 
cause  their  judgments  refuse  to  give  effect  to  valid 
contracts  or  because  such  judgments,  in  their  ef- 
fect, impair  the  obligation  of  contracts. 

It  must  be  the  Constitution  or  Statute  of  the 
State  which  impairs  the  obligation  of  a  contract,  or 
the  case  does  not  come  within  our  jurisdiction. 

Where  there  is  nothing  in  the  record  which  shows 
jurisdiction  in  this  court,  the  motion  to  re-instate 
will  be  denied. 

[No.  500.] 

Submitted  Oct.  SO,  1871,  Decided  Not.  IS,  1871. 

IN  ERROR  to  the  Supreme  Court  of  Appeals 
of  the  State  of  Virginia. 

This  is  the  same  case  as  (he  preceding  {ante) 
in  which  decision  was  made  earlier  in  the  term 
dismissing  the  writ  of  error.  The  assignee  in 
bankruptcy,  of  the  plaintiffs  in  error,  now 
moves  to  reinstate  the  case. 

The  case  is  further  stated  in  the  opinion  of 
the  court. 

Messrs.  Oeo.  Wm.  Brent  and  C.  W.  Wattles, 
for  plaintiffs  in  error: 

The  judgment  of  the  Circuit  Court  for  Rich- 
mond was  based  on  the  ground  that  the  16th  sec 
tion  of  the  Code  of  Virginia  was  a  contract.and 
its  obligation  impaired  by  the  Act  of  Feb.  12, 
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1 866.  In  Virginia, the  Constitution  of  the  State 
has  this  provision  (Article  VI.,  sec.  4):  "When  a 
judgment  or  decree  is  reversed  or  affirmed  by 
the  Supreme  Court  of  Appeals,  the  reasons 
therefor  shall  be  stated  in  writing,  and  pre- 
served  with  the  records  of  the  case. 

Do  ;)ot  the  reasons  for  the  judgment  consti- 
tute a  p(irt  of  the  judgment? 

Mr,  H.  0.  Clavghton.  for  defendant  in  error: 

The  real  grievance.of  which  the  plaintiffs  in 
error  complain,  is  apparent  in  the  sentence  of 
the  petition,  immediately  preceding  the  assign- 
ment of  errors,  to  wit:  **The  Court  of  Appeals, 
however,  has  taken  a  different  view  of  the  sub- 
ject, and  has  treated  the  Act  as  abrogating  sec- 
tions 15  and  16.  If  such  is  the  effect,  the  obli- 
gation of  the  contract  has  been  impaired,  and 
we  are  entitled  to  invoke  this  court  to  protect 
us  against  the  violation  of  the  Constitution  of 
the  United  States."  The  obligation  of  the  con- 
tract, impaired  by  what?  By  the  Act  of  Feb. 
12,  1866?  No,  but  by  the  construction  which 
the  Court  of  Appeals  placed  upon  the  Act. 

R.  R,  Co.  V.  Rock,  4  WaU,,  177  (71  U.  S., 
XVIII..  881).  • 

The  decisions  of  this  court  have  invariably 
held  fhat  the  decisions  of  state  courts  consiru- 
ing  State  Statutes,  are  not  within  the  25th  sec- 
tion of  the  Judiciary  Act  of  1789. 

McBride  v.  Hoey,  11  Pet,  167;  Strader  v. 
Oraham,  10  How.,  82;  Bk.  v.  Buckingham,  5 
How.,  317;  12  How.,  165. 

The  case  of  Furman  v.  Nichol,  8  Wall..  44 
(75  U.  S  .  XIX.,  370)  is  the  latest  and  fullest 
authority  upon  the  question  of  juiHsdiction. 

The  record  shows  that  there  was  no  question 
of  constitutionality  raised,  and  that  the  judg- 
ment of  the  court  below  was  entirely  independ- 
ent of  any  such  consideration,  and  would  have 
been  the  same  if  the  Act  of  Feb.  12,  1866,  bad 
never  been  passed. 

Mr.  Justice  Miller  delivered  the  opinion  of 
the  court : 

Since  the  order  of  the  court  dismissing  this 
case,  the  assignee  in  bankruptcy  of  Robert  F. 
Knox  and  John  S.  Knox,  Jr.,  has  made  appli- 
cation to  re  instate  it,  and  to  be  substituted  for 
them  as  plaintiff  in  error. 

In  the  case  of  Herndon  v.  Howard,  9  Wall. , 
664  [76  U.  S..  XIX.,  809]  it  was  decided  that 
the  proper  course  when  a  party  to  a  writ  of  er- 
ror had  been  declared  bankrupt  and  an  assigp(  o 
duly  appointed,  was  for  the  assignee  in  bank  - 
ruptcy  to  make  application  to  re  instate  it  and 
to  be  substituted  for  the  bankrupt  as  plaintiff  in 
error.  The  application  here,  being  made  dur- 
ing the  term,  while  the  matter  is  still  within 
our  control,  we  see  no  objection  to  the  substitu- 
tion asked  for,  if  the  case  is  one  which  ought  to 
be  re- instated. 

The  motion  on  which  the  writ  of  error  was 
dismissed  last  spring  was  based  on  the  allega- 
tion that  no  question  is  found  in  the  record 
which  would  give  this  court  jurisdiction  to  re- 
view the  judgment  of  the  state  court  As  it 
would  be  useless  to  set  aside  the  order  of  dis- 
missal merely  to  try  that  question  again,  on 
which  the  parties  were  fully  heard,  we  must 
now  inquire  if  that  objection  is  well  taken. 

The  case  seems  to  be  this:  the  Exchange 
Bank  of  Virginia  was,  by  its  charter,  author- 
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ized  to  issue  notes  of  circulation,  which  were 
made  a  valid  tender  to  the  Bank,  in  payment 
of  any  debt  due  to  it.  After  the  war  of  the  re- 
bellion was  over,  a  law  was  passed  authorizing 
the  insolvent  banks  of  the  State  to  make  gen- 
eral assignments  for  the  benefit  of  their  cr^it- 
OEB.  The  Exchange  Bank  being  in  that  condi- 
tion, made  such  an  assignment,  and  the  assignee 
sued  and  recovered  against  the  present  plaintiff 
in  error,  a  Judgment  on  a  debt  due  by  them  to 
the  Bank.  In  the  progress  of  the  case  the  de- 
fendants brought  into  court  and  tendered  notes 
of  the  Bank  sufficient  to  cover  the  debt,  inter- 
est and  costs  to  that  date,  which  they  pleaded 
in  payment.  ^  *^ 

The  Court  of  Appeals  of  Virginia,  in  (he 
ludgment  in  which  this  writ  is  designed  to 
bring  before  us,  held  that  this  could  not  be 
done.  , 

It  18  now  argued  by  the  plaintiff  in  error  that 
the  original  provision  in  the  charter  of  the  Bank 
making  its  notes  receivable  for  debts  due  to  it 
was  a  contract;  and  that  the  obligation  of 'that 
contract  has  b^  impaired.  We  have  decided 
in  the  case  of  Furman  v.  Nichol,  8  Wall.,  44 
[75  U.  S.,  XIX.,  870],  that  such  alaw  does  con- 
stitute a  contract,  which  attachs  to  the  notes 
in  the  hands  of  anyone  to  whom  they  may 
come,  and  we  agree  that  if  the  trustee  of  the 
Bank  is  to  be  considered  as  occupying,  for  the 
purposes  of  this  suit,  the  place  of  the  Bank,  that 
the  judgment  of  the  Court  of  Appeals  was  erro- 
neous. 

But  we  are  not  authorized  by  the  Judiciary 
Act  to  review  the  judgments  of  the  state 
courts,  because  their  judgments  refuse  to  give 
effect  to  valid  contracts,  or  because  those  judg- 
ments, in  their  effect, 'impair  the  obligation  of 
contracts.  If  we  did,  every  case  decided  in  a 
state  court  could  be  brought  here,  when  the 
party  setting  up  a  contract  alleged  that  the 
court  had  taken  a  different  view  of  its  obliga- 
tion to  that  which  he  held.  As  this  court  said  in 
BaUroad  Co.  v.  Boek,  4  Wall.,  1«1  [71  U.  8., 
XVIII..  382]  it  must  be  the  Constitution,  or 
statute  of  the  State  which  impairs  the  obliga- 
tion of  a  contract,  or  the  case  does  not  come 
within  our  jurisdiction.  See,  also.  Railroad  Go. 
V.  McClure,  10  Wall.,  511  [77  U.  S.,  XIX, 
9971. 

W  hat  statute  of  Virginia  is  supposed  to  affect 
unfavorably  the  contract  under  which  these 
notes  were  issued? 

It  is  rather  insinuated  than  fully  declared, 
that  the  court  gave  such  effect  to  the  Act  of 
February,  1866,  under  which  the  Bank  made 
its  assignment.  But  nothing  in  the  record  shows 
that  the  court  based  its  judgment  on  any  such 
proposition.  Nor  is  there  anything  in  that  stat- 
ute which  by  any  possibility  can  be  said  to  im- 
pair the  force  given  to  those  notes  by  the  char- 
ter of  the  Bank.  The  latter  statute  merely  au- 
thorized, in  general  terms,  the  insolvent  banks 
to  make  assignments  of  all  their  effects  for  the 
benefit  of  all  their  creditors.  This  is  a  right 
which  they  probably  liad  before.  But  whether 
they  did  or  not  the  statute  contains  no  ezpres 
sion  from  which  the  intent  to  affect  the  value 
of  the  notes  of  the  Bank  as  payment  for  its 
debts  can  be  inferred. 

In  the  case  of  Nichol  v.  Furman  the  State 
of  Tennessee  passed  a  law  by  which  the  notes 
of  the  Bank  receivable  by  its  charter  for  taxes 
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were  no  lon^r  to  be  so  received;  and  this  court 
held  that  this  latter  statute  impaired  the  obli- 

gition  of  the  contract  found  in  the  charter, 
ut  there  it  was  the  statute  which  worked  the  in- 
iury  and  it  was  the  judgment  of  the  state  court 
holding  the  statute  valid  which  gave  this  court 
jurisdiction. 

So  in  the  case  of  Bridge  Props,  v.  Hoboken  Co. , 
1  Wall.,  148  [68  U.  S.,  XVII.,  678].  The  Leg- 
islature  of  New  Jersey  had  passed  a  law  author- 
izing the  company  to  erect  a  railroad  bridge 
at  a  certain  point  where  the  complainants  al- 
le^^  that  they  had  an  exclusive  privilege  for 
bridging  the  stream  under  a  statute  passed 
many  years  before.  If  the  first  statute  gave  this 
exclusive  risht^it  was  clear  that  the  second  stat- 
ute impaired  that  right  and  so  impaired  the 
obligation  of  the  contract.  This  we  held  to  be 
a  proper  subject  of  inquiry  by  this  court.  But 
in  the  present  case  there  can  be  no  pretense 
that  the  statute  which  authorized  the  assign- 
ment by  the  Bank  impaired  the  obli^tion  of 
the  contract  to  receive  its  notes  for  its  debts, 
nor  does  the  ri^ht  or  claim  of  the  trustee  to  re- 
fuse the  notes  m  payment  rest  on  this  statute, 
or  on  any  construction  given  to  it  by  the  court. 

We  a/re  of  opinion  that  nothing  in  tlie  record 
before  us  s/unos  jurisdiction  in  this  court,  and 
the  motion  to  reinstate  is,  for  this  reason,  over- 
ruled. 

Clted-12  WaU.,  888 :  90  (J.  8.,  820 ;  06  lU.,  18. 


DANIEL  EDWARDS,  Plff.  in  Brr., 

«. 

EMILE  TANNERET. 

(See  S.  C,  12  Wall.,  44(V-462.) 
Jurisdiction  of  Circuit  Court. 

By  the  Act  of  CoDffTess  of  July  28, 1868.  transfer- 
riDgr  into  the  Federal  Courts  all  suits  in  the  Provis- 
ional Court  of  Louisiana,  it  was  not  the  design  of 
Congrress  to  enlanre  the  Jurisdiction  of  the  Federal 
Courts  in  the  Louisiana  District. 

Hence  the  Circuit  Court  had  no  Jurisdiction  of 
an  action  commenced  in  the  Provisional  Court,  in 
which  both  parties  were  citizens  of  Louisiana. 

[No.  189.J 

Argued  Nov.  7,  1871.     Deeded  Nov.  SO,  1871. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Louisiana. 
Suit  was  brought  by  the  plaintiff  in  error,  in 
the  Provisional  Uourt  of  Louisiana,  for  money 
alleged  to  be  due  to  the  plaintiff  for  work  and 
materials.  Judgment  was  given  in  that  court 
for  the  plaintiff.  May  18.  1865.  July  17. 1865, 
an  injunction  was  issued  in  said  court  against 
enforcing  said  judgment.  July  28,  1866,  Con- 
gress paeSed  an  Act  transferring  all  suits,  causes, 
prosecutions  or  proceedings  &  that  court,  to 
the  United  States  District  Court,  for  the  East- 
em  District  of  Louisiana,  and  giving  authoritv . 
to  the  Circuit  Court  to  hear  ana  determine  such 
of  the  suits  or  proceedings  thus  transferred,  as 
the  Circuit  Court  could  take  jurisdiction  of 
under  the  laws  of  the  United  States.  Jan.  80, 
1869,  a  writ  of  scire  fadas  was  issued  by  the 
Circuit  Court  upon  said  judp^ent.  Proceed- 
ings being  subsequently  had  m  said  court  upon 

•Note.— Jurisdiction  of  U.S.  Circuit  Court  depend- 
ing on  parties  and  reeddence.  See  note  to  Emory  v. 
Greenough,3  U.  8.  (8  DaU.;,  860. 
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a  motion  to  show  cause,  by  the  defendant,  an 
order  was  entered  quashing  the  said  writ  of 
wire  facias,  and  decreeing"  that  the  cause  be 
dismissed  from  said  court  as  proceeding  which, 
under  the  Act  of  Congress,  must  remain  in  the 
District  Court;  whereupon  plaintiff  sued  out 
this  wi;it  of  error. 

The  case  is  further  stated  by  the  court, 

Mesttn.  Weed  <S}  Clarke  and  Ccue  dh  Bouse, 
for  plaintiff  in  error: 

The  case  in  which  the  judgment  in  favor  of 
the  plaintiff  was  rendered,  was  not  a  ''case 
pending"  within  the  intention  and  meaning  of 
the  2d  section  of  said  Act  of  Congress.  It  nad 
become  a  jud^ent,  and  being  such,  it  remained 
for  the  Circuit  Court  to  execute  it. 

Neither  in  the  State  Courts  in  Louisiana,  nor 
in  the  United  States  Court  in  said  State,  can 
the  execution  of  a  judgment  be  suspended  upon 
motion  for  a  rule  to  stay  execution.  The  exe- 
cution of  a  judgment  in  that  Slate  can  only  be 
suspended  upon  petition,  affidavit  and  bond 
given  for  injunction. 

Clement  v.  Oakey,  2  Rob.  La.,  91;  Minot  v. 
Bk.  of  17.8.,  4  Rob.  La.,  490;  State  v.  Judge  of 
the  Sd Diet.  Ct.,  9  La.  Ann.,  ^\; Slater,  Judge 
ofihtMhDist.  a.,  18  La.  Ann.,  110:  WUet/v. 
Woodman,  19  La.  Ann.,  188;  La.  Code  of  Pr., 
arts.  296.  804. 

The  Circuit  Court  of  Louisiana  erred  in  not 
adopting  those  decisions  as  the  rule  by  which 
it  should  have  disposed  of  the  plaintiff's  motion 
to  set  aside  the  execution,  issued  by  the  Circuit 
Court  upon  said  judgment. 

U.  8.  V.  Morrison,  4  Pet.,  124;  Nesmith  v. 
8?ielden,  4  McLean,  375;  Bk.  v.  Longworth,  1 
McLean,  35;  Nesmith  v.  8heldon,  7  How.,  812; 
ffeydocky.  Stanhope,  1  Curt.,  471;  Ghreen  v. 
Neal,  6  Pet. ,  291 ;  Suvdam  v.  WiUiamso7i,  24 
How.,  427  (65  U.  S..  XVI..  742);  LeffingweU  v. 
Wa^en,  2  Black.  599  (67  U.  S.,  XVIL,  261); 
Webster  Y.  Cooper,  14  How.,  504. 

Mr,  T.  J.  Diirantt  for  defendant  in  error: 

The  plaintiff,  Edwards,  by  his  counsel,  ap- 
peared in  the  Circuit  Court  oi  the  United  States 
for  the  District  of  Louisiana,  and  made  sug- 
gestions to  the  court  that  he  had  obtained  the 
judgment  in  the  United  States  Provisional 
Court  for  Louisiana,  and  omitting  all  mention 
of  the  injunction  which  had  restrained  the  ex- 
ecution of  that  judgment,  and  suggesting  that 
defendant  was  an  ^ien  and  citizen  of  the  Em- 
pire of  France,  obtained  an  order  to  transfer  to 
said  court  the  case  at  law,  in  which  he  had 
judgment,  leaving  behind  and  out  of  view, 
as  if  not  existing,  the  proceedings  in  injunc- 
tion, and  actually  issued  a  writ  of  fi.  fa.,  al- 
though he  knew  that  he  was  then  under  in- 
junction to  proceed  no  further  at  law. 

The  Circuit  Court  ordered  that  the  cause  be 
dismissed,  as  proceedings  which,  under  the  Act 
of  Congress  approved  July  28,  1866  (14  Stat,  at 
L.,  844)  must  remain  in  the  archives  of  the 
clerk  of  the  District  Coun  of  the  United  States 
for  the  District  of  Louisiana. 

That  is,  it  was  one  of  which  the  Circuit  Court 
had  no  jurisdiction. 

The  Circuit  Court  tried  the  issues  without  a 
jury,  and  gave  judgment  after  hearing  evidence 
on  the  law  and  the  fact.  The  parties  thus  con- 
stituted the  judge  an  arbitrator, and  his  findings 
conclusive.  OraJiam  v.  Bayne,  18  How.,  62 
(59  U.  S.,  XV.,  266). 
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The  petition  filed  in  the  United  Stotes  Pro- 
visional Court  of  Louisiana  styles  the  plaintiff 
a  "loyal  citizen  residing  in  Louisiana;*'  t.  «.,  a 
citizen  of  the  State  where  the  suit  is  brought, 
Louisiana. 

The  citation  issued  to  defendant  on  this  peti- 
tion, stvles  him  a  citizen  of  the  State  of  Louisi- 
ana.   See,  Sedam  v.  Williams,  4  McLean,  56. 

On  the  face  of  the  record,  then,  the  Circuit 
Court  could  have  no  jurisdiction,  and  the  order 
of  the  lower  court  for  the  case  to  remain  in  the 
District  Court  was  right. 

Mr.  Justice  Strong^  delivered  the  opinion  of 
tl\e  court: 

By  the  1st  section  of  the  Act  of  Congress  of 
July  28, 1866  (14  Stat,  at  L.  .844),  all  8uita,cau8es, 
prosecutions  or  proceedings  then  in  the  United 
States  Provisional  Court  for  the  State  of  Loaisi- 
iana,  with  the  records  thereof,  were  transferred 
to  the  United  States  District  Court  for  the 
Eastern  District  of  the  State,  and  authority  was 
given  to  the  Circuit  Court  to  hear  and  determine 
such  of  the  suits  or  proceedings  thus  transferred 
as  the  Circuit  Court  could  take  jurisdiction  of, 
under  the  laws  of  the  United  States.  The  2d 
section  of  the  Act  directed,  in  effect,  that  in 
case  suits  or  proceedings  were  then  pending  in 
the  Provisional  Court  which  could  not  have 
been  instituted  in  the  (]^rcuit  Court  or  the  Dis- 
trict Court  for  that  District,  the  records,  when 
removed  into  the  District  Court,  should  remain 
therein,  without  further  action.  And  by  the  8d 
section  it  was  enacted,  that  all  Judgments,  orders 
decrees  and  decisions  of  the  Provisional  Court 
relating  to  the  causes  transferred  by  the  Act  to 
the  District  Court  or  to  Uie  Circuit  Court  held 
in  the  Eastern  District  or  Louisiana,  should  at 
once  become  the  judgments,  orders,  decrees  and 
decisions  of  the  said  District  Court  or  the  said 
Circuit  Court,  unless  the  same  were  inconsistent 
with  the  rules  and  proceedings  thereof;  and 
might  be  enforced  as  the  judgments,  orders  and 
decrees  of  said  District  Court  or  said  Circuit 
Court. 

It  is  manifest  that  by  these  enactments,  no 
proceeding  of  any  description  was  intended  to 
be  transferred  into  the  Circuit  Court,  unless  it 
was  one  of  which  the  Circuit  Court  could  take 
jurisdiction  under  the  laws  of  the  United  States, 
as  they  were  prior  to  the  passage  of  the  Act. 

All  suits  and  proceedings  were  transferred 
into  the  District  Court,  but  only  those  could 
be  acted  upon  by  either  the  District  or  Circuit 
Court  which  might  have  been  instituted  in 
those  courts,  or  one  of  them.  All  others  were 
directed  to  remain  in  the  District  Court  without 
further  action.  It  was  not  the  design  of  Con- 
gress to  enlarge  the  jurisdiction  of  tne  Federal 
Courts  in  the  Louisiana  District,  but  rather  to 
enable  them  to  take  up  and  dispose  of  cases 
which  were  within  their  jurisdiction,  but  which 
had  been  commenced  in  the  Provisional  Court 
and,  either  not  carried  to  judgment  when  that 
court  was  abolished,  or,  if  carried  to  judgment. 
not  completed  by  execution. 

Such  being  the  purpose  and  meaning  of  the 
Act,  it  becomes  necessary  to  inquire  whc&er  this 
was  a  case  of  which  the  Circuit  Court  could 
entertain  jurisdiction  under  the  laws  of  the 
United  States,  for  if  it  was  not,  it  never  was 
legally  transferred  into  that  court,  but  it  re- 
nuuned,  by  force  of  the  statute,  in  the  District 
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Court.  The  record  discloeee  that  the  suit  was 
brought  in  the  Provisional  Court  by  the  plaint- 
iff, who  is  described  in  the  petition  as  a  citizen, 
residing  in  the  City  of  New  Orleans,  against  the 
defendant,  described  as  residing  on  False  River, 
in  the  Parish  of  Pointe  Coupee.  There  is  no 
other  description  of  the  citizenship  of  the  par- 
ties contained  in  the  petition.  The  citation, 
however,  describes  both  the  plaintiff  and  the 
defendant  as  citizens  of  Louisiana,  and  these 
are  all  the  averments  of  citizenship  which  can 
be  found  in  the  record.  As  the  suit  was 
brought  for  a  balance  of  an  account,  its  sub 
ject-matter  did  not  bring  it  within  the  jurisdic- 
tion of  the  Circuit  Court,  and  hence,  if  it  was 
a  case  of  which  that  court  could  entertain  juris- 
diction, it  must  be  because  of  the  citizenship  of 
the  parties.  But  when  the  plaintiff  in  an  action 
invokes  the  jurisdiction  of 'the  Circuit  Court 
because  of  the  citizenship  of  the  parties,  it  must 
appear  upon  the  record  that  the  citizenship  is 
such  as  to  justify  the  court  in  taking  cognizance 
of  the  case.  And  certainly  the  pleadings  here 
exhibit  nothing  from  which  the  court  can  see 
that  both  parties  are  not  citizens  of  Louisiana. 
As  already  noticed,  ihe  petition  makes  no  aver- 
ment respecting  the  citizenship  of  the  defend- 
ant, and  simply  describes  the  plaintiff  as  a  citi- 
zen, without  asserting  of  what  State  or  kingdom. 
And  the  citation  describes  both  parties  as  citi- 
zens of  Louisiana. 

It  is  true  that  after  the  judgment  was  ob- 
tained in  the  Provisional  Court  an  injunction 
was  granted  against  its  execution,  but  neither 
that  injunction  nor  the  bill  or  petition  upon 
which  it  was  founded,  can  be  considered  any 
part  of  this  record;  and  if  they  could,  they 
would  not  aid  the  pluntiff,  for  in  neither  of 
them  is  there  any  averment  of  the  citizenship 
of  the  parties.  Nor  does  it  sufficiently  appear 
in  any  other  way  that  both  parties  were  not 
citizens  of  Louisiana.  The  plaintiff,  indeed, 
when  he  moved  for  the  transfer  of  the  case  into 
the  Circuit  Court,  suggested  that  the  defendant 
was  an  alien,  but  the  suggestion  was  not  made 
in  the  Provisional  Court.  No  proof  6t  it  was 
offered,  and  the  alleged  alienage  was  subse- 
quently denied.  It  is  clear,  therefore,  that  the 
case  was  not  one  of  which  the  Circuit  Court 
could  entertain  jurisdiction  under  the  laws  of 
the  United  States,  and  that  it  was  never  legally 
transferred  to  that  court.  It  follows  that  the 
order  dismissing  the  cause  was  correct. 

We  are  to  M  understood  as  deciding  only 
what  is  before  us.  We  express  no  opinion  re- 
specting the  regularity  or  effect  of  the  injunc- 
tion which  was  obtained  in  the  Provisional 
Court. 

The  judgment  of  the  Cireuit  Court  is  affirmed. 


Bvidence,  by  comparison  of  handwriting,  is  not 
admissible  when  the  witness  has  had  no  previous 
knowledge  of  the  handwritin^r.  but  is  called  on  to 
testify  merely  from  a  comparison  of  hands. 

If  a  person  has  seen  another  write  his  name  but 
once,  ho  can  testify ;  and  he  is  equally  competent 
if  he  has  personally  communicated  with  him  bv 
letter,  althougrh  he  has  never  seen  him  write  at  all. 

There  are  other  modes  in  which  one  person  can 
become  acquainted  with  the  handwritingr  of  an- 
other, besides  havlngr  seen  him  write  or  having  cor- 
responded with  him,  such  as  seeing  his  signature  to 
ofDcial  documents. 

[No.  174.] 

Argued  Get.  £6,  1871.    Decided  Nov.  20,  1871 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  California. 

Suit  was  brought  in  the  court  below,  by  the 
plaintiff  in  error,  to  recover  possession  of  a  cer- 
tain lot  of  ground.  Judgment  having  been 
given  for  the  defendants,  the  plaintiff  sued  out 
this  writ  of  error. 

The  case  is  sufficiently  stated  in  the  opinion 
of  the  court. 

MeMTS.  M.  Blair  and  F.  A,  Dick,  for  plaint- 
iff in  error: 

The  court  below  erred  in  admitting  the 
opinion  of  the  defendants'  witness,  J.  F.  Bears, 
as  evidence  that  the  signature  of  Jos^  de  la 
Cruz  Sanchez  to  the  so  called  grant  to  Briones, 
and  the  signature  of  John  C.  Buchanan  to  the 
indorsement  thereon,  were  the  genuine  signa- 
tures of  those  persons. 

This  witness'  knowledge  of  the  signatures  of 
these  persons,  acquired,  not  from  having  seen 
them  write,  nor  having  corresponded  with  them, 
but  from  seeing  writing  in  the  recorder's  office 
supposed  to  be  theirs,  and  from  nothing  more, 
did  not  render  his  opinion  on  that  subject  legal 
evidence 

2  Phil.'  Ev.,  pp.  595-613  and  noU%,  480.  481, 
483;  2  Stark.  Ev.,  512-518;  1  Greenl.  Ev.  ,8ecs. 
577,  578;  Strothery.  Lu^<ie,  6  Pet.,  787;  Oreaces 
V.  Hunter,  2  Carr.  &  P.,  477;  Oold»mUh  v. 
Bane,  3  Halst.,  «7;  Thatcher y.  Oof,  11  La.,  94. 

No  rtlaxation  from  the  ordinary  rules  of  evi- 
dence on  this  subject  could  be  claimed  on  ac- 
count of  the  antiquity  of  the  papers  sought  to 
be  proved,  because  these  papers  were  less  than 
twenty  years  old,  and  the  person  whose  signa- 
ture one  of  them  was  alleged  to  bear,  was  act- 
ually produced  in  court  by  the  plaintiff,  and 
swore  that  he  never  executed  said  papers. 

2  Phil.  Ev.,  618  and  note,  4a5;  Jackson  v. 
Brookes.  8  Wend.,  426;  Strother  v.  Lucas,  6 
Pet., 767;  1  Greenl.  Ev.,  578. 

Nor  was  this  witness  called  as  an  expert,  to 
prove  whether  the  signatures  to  said  papers 
were  in  an  imitated  and  disguised  or  natural 
hand. 

Ooodtitle  V.  Braham,  4  T.  R..  497. 


THEODORE  D.  ROGERS,  Plff.  in  Err., 

9. 

LOUIS  E.  RITTER  et  al. 

(See  8.  C,  12  Wall.,  817-S22.) 

OMectiovt  not  taken  in  court  below,  cannot  be 
heard— evidcfice  by  comparison  of  handwrit- 
ing, when  not  admissible — when  witness  com- 
petent to  testify  to  liandwriting. 

An  objection  insisted  upon  for  the  first  time  in 
this  court,  Is  ineffectual. 

8eel3  WAiiL. 


Note.— JSrfdtfnce  of  handwrilina  or  signalurt. 

The  admission  of  a  party  or  his  attorney  is  com- 
petent proof  of  genumeneBS  of  party's  signature. 
Walbridffe  v.  Kennison,  l£sp..l4d;  Bteph.  Bv.,26; 
Suydam  v.  Coombs,  8  Green,  138. 

Person  is  not  required  to  testify  as  to  whether 
signature  is  his  till  ne  has  seen  body  of  paper.  This, 
however,  is  In  discretion  of  court  on  cross-exam- 
ination. N.  Am.  F.  Ins.  Co,  v.  Throop,  22  Mich., 
161 ;  Hardy  v.  Norton.  «8  Barb.,  627. 

Person  is  not  entitled,  nor  required  to,  but  may 
by  consent,  write  In  court  as  a  test.  Gilbert  v. 
Simpson,  8  Daly,  29;  King  v.  Donahue,  101  Mass.. 
155 ;  8.  C,  U  Rep.,  589  ;  Hutchlns*  Case,  4  City  Hall 
llec,  119;  Hayes  v.  Adams,  2  Sup.  Ct.  (T.  &  C),  593. 

Wltnt'ss  may  testify  positively  to  signature  of 
I  another,  leaving  means  of  knowledge  to  cross-^'x- 
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Mr.  Jusiiee  Davis  delivered  the  opinion  of 
the  court:  , 

Two  points  are  made  by  the  counf^l  for  the 
plaintiff  in  error  against  the  affirmation  of  this 
judgment. 

It  is  insisted,  in  the  first  place,  that  the  grant 
in  1845,  by  Sanchez  to  Briones,  if  genuine, 
should  have  been  excluded  from  the  jur^,  be- 
cause it  purported  to  be  a  ^rant  bv  a  justice  of 
the  peace  of  the  jurisdiction,  and  no  such  of- 
ficer had  any  power  to  grant  land  in  California 
after  the  end  of  the  year  1848.  But  in  the  state 
of  the  record,  this  court  is  not  called  upon  to 
decide  this  question,  for  it  does  not  appear  that 
the  objection  was  taken  in  the  court  below. 

It  is  true  the  grant  was  attacked  there,  but 
on  an  entirely  different  ground.  Tlie  main  con- 
troversy concerning  it  was,  whether  or  not  it 
was  genuine.  Its  validity,  if  genuine,  does  not 
seem  to  have  been  questions.  We  are  not, 
therefore,  required  to  travel  through  the  various 
laws  of  Mexico,  the  Acts  of  California  Govern 
ors,  and  the  proceedings  of  Departmental  As- 
semblies to  determine  at  what  period  of  time 
the  powers  of  justices  of  the  peace,  acting  as 
alcaldes,  to  grant  building  lots  within  their 
jurisdiction,  ceased. 

It  is  insisted,  in  the  second  place,  that  com 
parison  of  handwriting  is  in  no  case  legal  evi- 
dence, and  as  it  was  admitted  to  prove  the 
genuineness  of  the  disputed  paper,  the  judg 
ment  should,   on  that  account,  be  reversed. 


It  is  certainly  true  that  the  ancient  rule  of 
the  common  law  did  not  allow  of  testimony 
derived  from  a  mere  comparison  of  hands,  and 
equally  true  thst  there  rais  been  a  great  diver- 
sity of  opinion,  in  the  different  courts  of 
this  country,  in  relation  to  this  species  of 
evidence.  But  in  England  this  rule  of  the  com  - 
mon  law,  as  it  respects  civil  proceedinffs,  has 
been  abrogated  by  the  Legislature,  so  that  in 
the  courts  there,  at  the  present  day,  in  civil 
suits,  the  witness  can  compare  two  writings 
with  each  other,  in  order  to  ascertain  whether 
they  were  both  written  by  the  same  person. 
2  Tayl.  Ev.,  1484.  It  is,  however,  not  neces- 
sary for  the  purposes  of  this  case  to  discuss 
the  subject  in  all  its  bearings,  nor  to  depart 
from  the  rule  laid  down  by  this  court  in  Strother 
V.  Lucas,  6  Pet.,  763,  that  evidence  by  com- 
parison of  hands  !s  not  admissible  when  the 
witness  has  had  no  previous  knowledge  of  the 
handwriting,  but  is  called  upon  to  testify  merely 
from  a  comparison  of  hands.  The  witnesses  who 
testified  in  this  case  had  previous  knowledge 
of  Sanchez's  handwriting.  It  is  true  this 
knowledge  was  not  gained  from  seeing  him 
write,  nor  from  correspondence  with  him,  but 
in  a  way  equally  effectual  to  make  them  ac- 
quainted with  it.  Sanchez fivas  for  mHuy  years 
under  Mexican  rule  in  California,  in  official 
position,  acting  as  justice  of  the  peace,  transact- 
ing the  duties  of  alcalde,  corresponding  with 
the  Governor,  and  exercising  for  a  time  the 


amlnation.  Goodhue  v.  BartJett,  6  McLean,  186; 
Wblttier V.  Gould,  8  Watts.,  485:  contra:  Slaymaker 
V.  Wilson.  1  Penr.  &  W.,  210. 

If  a  person  cannot  testify  positively  to  the  par- 
ticular signature,  he  may  to  general  acquaintance 
with  writinff  of  person,  tnen  to  bis  means  of  knowl- 
edge, and  then  whether  the  signature  IS)  or  he  be- 
lieves it  to  be,  that  of  the  party.  If  he  does  not  give 
means  of  knowledge,  opposite  party  may  cross-ex- 
amine as  to  this  before  he  testifies  to  signature. 
Sldymaker  v.  Wilson,  1  Penr.  &  W.,  216;  McCracken 
V.  west,  17  Ohio,  16:  Bamich  v.  Wood,  3  Jones.  206; 
Henderson  v.  Bank,  11  Ala.,  865:  Moody  v.  Rowell. 
17  Pick..  490 :  Hopkins  v.  Meggulrre, 85  Me.,78 ;  Fash 
V.  Blake,  38  111.,  363;  bbitlerv.  Bremer,  23  Pa.  St., 
4l8 ;  Clark  v.  Freeman,  25  Pa.  St.,  1S3. 

To  qualify  a  witness  to  handwriting  there  is  no 
standard  fixed.  It  is  sufficient  if  he  has  seen  per- 
son write  or  writing  be  acknowledged,  or  that  he 
has  received  letters  from  him  in  answer  to  letters 
written  to  him,  or  that  in  course  of  business  he  has 
habitually  acted  on  papers  purporting  to  t>e  signed 
by  person,  or  that  as  a  public  officer  ne  has  bad  to 
pass  on  party's  signature.  Smith  v.  Walton,  8  Gill, 
77 :  Edelen  v.  Gough.  8  Gill,  87 ;  Hideout  v.  Newton. 
17  N.  H.,  71 ;  Rex  v.  Hornstooke,  25  St.  Tr..  71 ;  Ma- 

fee  V.  Osborn.  32  N.  Y..  669;  Hammond  v.  Varlan, 
4  N.  Y.,  398 ;  State  v.  Spence,  2  Har.,  848 ;  Johnson 
V.  Daverne,  19  Johns.,  134:  8.  C,  10  Am.  Dec,  198; 
Tilford  V.  Knott,  2  Johns.  Cas.,  211;  Southern  Ex- 
press Co.  V.  Thornton,  41  Miss..  216 ;  Doe  v.  Sucker- 
more,  5  Ad.  &  E..  703 ;  Bowman  v.  Sanborn,  23  N. 
H.,  87;  Hess  v.  State,  5  Ohio,  6:  Amherst  B'k  v. 
Root,  2  Met.,  522;  B'k  of  Com.  v.  Mudgett,  44  N.  Y., 
514 ;  tr.  S.  V.  Champagne^  Ben.,  241 ;  State  v.  Allen, 
1  Hawks,  6 ;  S.  C,  9  Am.  Dec,  616  ;  Pope  v.  Askew, 
1  Ired.  L.,  16;  S.  C,  35  Am.  Dec,  729;  Hammond's 
Case,  2  Grecnl.,  33:  S.  C.  11  Am.  Dec.  39;  U.  8.  v. 
Simpson,  3  Penr.  &  W.,  437 ;  S.  C.  24  Am.  Dec,  381 ; 
Cochran  v.  Butterfield,  18  N.  H.,  115;  45  Am.  Dec, 
ooo. 

As  to  the  comparison  of  the  writing  to  be  proved 
with  other  writings  at  common  law  this  could  only 
be  those  already  In  evl.lcnce,  and  this  rule  is  adopt- 
ed in  many  States.  Moore  v.  U.  S.,  91  U.  8.,  2j0 ; 
Williams  v.  Drexel,14  Md.,566 ;  Henderson  v.  Hack- 
ney, 16  Ga.,  521 ;  Hanley  v.  Gandy,  28 Tex.,  211 ;  Clay 
v.  Anderson,  10  W.  Va.,  49 ;  State  v.  Givens,  5  Ala., 
747 :  Tome  v.  Parkersburgh  R.  R.  Co.,  ;«  Md.,  36 ;  S. 
C.,  17  Am.  Rep.,  540 ;  Kannon  v.  Galloway,  SHTenn., 
230 ;  Rowt  v.  Kyle,  1  Leigh,  216 :  Stjite  v.  Givens,  5 
AUi.,74;  Pierce  v.  Northey,  14  Wis.,  9;  West  v.  State, 
22  N.  J.  L.,  212;  Trustees  v.  Misenheimer,  78  111.,  22;  I 
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Clark  V.  Rhodes,  2  Heisk..  206 ;  Orey  v.  Hoy,  3  Jones, 
407;  Van  Sickle  v.  People,  29  Mich.,  61;  McAllister 
v.  McAllister,  7  B.  Mon.,  269. 

In  other  States  comparison  of  disputed  writings 
with  others  proved  genuine,  is  allowed  by  statute. 
28  and  29  Vict.  C,  18,  sec.  8 ;  Iowa  Code,  sec.  3,665 ; 
Law  of  N.  Y.,  1880,  ch.  38. 

The  decisions  in  some  States  allowed  such  oom> 
parison  without  a  statute.  Wilson  v.  Boauohamp, 
50  Miss.,  24 ;  State  v.  Hastings, 53  N.  H.,  452 ;  Lyon  v. 
Lyman,  5  Conn.,  55 :  Mood}'  v.  Rowell,  17  Pick.,  490; 
S.  C,  Am.  28  Dec,  317 ;  Woodman  v.  Dana,  52  Me., 
9 ;  Homer  v.  Walils,  11  Mass..  309 ;  S.  C,  6  Am.  Deo , 
169;  Bacon  v.  Williams,  13  Gray,  572;  Baker  v. 
Haines,  6  Wheat.,  284 ;  S.  C.  86  Am.  Dec,  224 ;  Bragsr 
V.  Col  well,  19  Ohio  St.,  413;  Haycock  v.  Oreup,57 
Pa.  St.,  4ife;  B  k  of  Lancaster  v.  Whitehall,  10  S.  & 
R.,  110;  State  v.  Hastings.  53  N.  H.,  452;  Adams  v. 
Field.  21  Vt.,  256;  Demerritt  v.  Randall,  116  Mass., 
331. 

There  is  one  exception  to  the  com  mon  law  rule 
In  regard  to  comparison  of  handwriting.  If  the  in- 
strument to  be  used  as  a  standard  is  prooerly  in 
evidence  in  the  cause  for  other  purposes  then  the 
signature  or  paper  in  question  may  be  compared 
with  it  by  the  jury.  Jumpertz  v.  People,  21  III.,  975: 
Kemin  v.  Hill,  37  111.,  20^) ;  Brobston  v.  i  ahlll,  64  111.. 
368 ;  Whitney  v.  Brunnell.  8  La.  Ann.,  429 ;  State  v. 
Fritz,  23  La.  Ann..  6.T;-WilMBms  v.  Drexel.  14  Md., 
566;  Smith  v.  Walton,  8  GiU,  86;  Tome  v.  Parker». 
burg  R.  R.  Co.,  39  Md..  36, 90 :  8.  O.,  17  Am.  Rep.,  bm ; 
Van  Wyck  v.  Mcintosh,  14  N.  Y.,  442;  Randolph  v. 
Loughiln,  48  N.  Y.,  459;  Miles  v.  Loomi«,  10  Huo, 
375:  Aff'd.  75  N.  Y  ,  288 ;  8.  C,  31  Am.  Rep..  470. 

There  also  is  an  exception  in  some  cases  when 
the  writing  is  too  old  for  any  living  witness  to 
prove  it.  Woodard  v.  Spillcr,  1  Dana,  180 ;  S.  C,  25 
Am.  Dec,  139. 

Genuineness  of  a  signature  to  a  lost  instrument 
may  be  testified  to  by  an  expert  who  has  examined 
the  signature,  and  who  testifies  to  his  recollection 
as  compared  with  genuine  signatures  in  evidence. 
Abboti  V.  Coleman,  22  Kan.,  250 ;  S.  C,  81  Am.  Rep., 
186. 

Court  may  exclude  another  writing  piade  by 
party  during  the  trial  for  the  purpose  of  evident 
and  offered  uy  him  for  comparison.  Com.  v.  All*'n, 
128  Mass.,  46 ;  S.  C,  35  Am.  Rep..  ai«. 

Expert  who  has  no  knowledge  of  writing  of  t)cr- 
son,  except  from  seeing  him  write  sovenit  timf!«, 
and  that  only  for  the  purpose  of  testifying,  is  in* 
competent.  Reese  v.  Reese,  90  Pa.  St.,  89 :  S.  C.  35 
Am.  Rep.,  634. 
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power  conferred  upon  him  to  grant  small  par- 
cels of  land  to  deserving  persons.  (Col.  Hist, 
of  San  Francisco,  hy  Dwinelle.)  Necessarily,  in 
the  course  of  the  administration  of  the  duties 
of  his  office,  he  had  occasion  frequently  to  at- 
tach his  signature  to  papers  of  importance. 
These  papers,  after  the  United  States  took  pos 
8e.ssion  of  the  country,  were  deposited  in  the 
recorder  s  office  of  San  FranciBco,  and  the  Sur- 
veyor-Gkneral's  office,  where  the  Mexican  ar- 
chives are  kept.  Sanchez  also,  as  did  most  tf 
the  native  Calif omians  and  Mexicans  who  had 
been  in  public  life,  appeared  before  tlie  United 
States  Land  Commission,  which  sat  in  San  Fran- 
cisco, to  determine  the  validity  of  Spanish 
grants,  and  gave  his  depositions.  These  depo 
sit  ions,  with  the  other  papers  of  the  com- 
mission, at  the  expiration  of  it,  were  taken  to 
the  office  of  the  Land  Commissioner  at  Wash- 
ington. As  no  question  was  raised  on  the  trial, 
of  the  genuineness  of  these  various  writings — 
Sanchez  was  present  and  interposed  no  objec 
tion — they  must  be  considered,  if  not  as  having 
been  acknowleged  by  him.  at  least  as  having 
been  proved  to  the  satisfaction  of  the  court. 

In  this  condition  of  things,  Sears,  the  clerk 
in  the  Recorder's  office  for  eight  years,  having 
the  especial  charge  of  the  records;  Hopkins, 
the  custodian  of  the  archives  for  an  equal 
length  of  time,  and  Fisher,  the  secretary  and 
interpreter  for  the  Board  of  Land  Commis 
sioners,  were  called  uix)n  to  testify  upon  the 
subject  of  the  disputed  signature.  In  order  to 
lay  a  foundation  for  their  competency,  they 
were  requested  to  state  whether  they  were  ac- 
quainted with  the  handwriting  of  Sanchez,  and 
to  give  their  mean?  of  knowledge.  Each  and 
all  answered  that  they  were  familiar  with  it, 
and  told  how  they  knew  it.  Sears  had  fre- 
quently seen  it  in  his  office  and  had,  many 
times,  made  certified  copies  of  the  papers  to 
which  it  was  attached,  for  the  use  of  the  courts. 
Indeed,  so  familiar  was  he  with  it,  that,  in 
speaking  of  it  and  the  handwriting  of  another 
person,  he  said:  "I  have  seen  so  many  instru- 
ments and  paj3ers  passing  through  my  hands, 
that  these  signatures  (naming  them)  are  like 
household  implements  with  us." 

Hopkins,  an  expert  in  detecting  writing  not 

fenuine,  had  examined  the  correspondence  of 
anchez.  while  justice  of  the  peace,  with  the 
(Governor,  and  other  papers  in  the  archives,  to 
which  his  signature  was  affixed,  quite  often, 
and  was,  therefore,  well  acquaintea  with  it. 

Fisher  knew  it,  because  he  had  the  custody, 
during  the  term  of  the  Board  of  Land  Commis 
Biooers,  of  all  the  depositions  taken  by  them, 
and  acted  as  interpreter  for  those  who  could 
not  speak  the  English  language.  The  party 
making  the  .lepositions  was  required  to  sign 
them,  after  one  of  the  Commissioners  had  ad- 
ministered the  oath.  Then  the^  passed  into 
Fisher's  hands,  as  secretary,  who  indorsed  them 
and  put  them  among  the  papers  of  the  case. 
Sanchez's  testimony,  with  many  others,  was 
taken,  and  although  Fisher  could  not  swear  that 
he  had  actually  seen  him  write  his  name,  he 
believed  he  had,  and  at  any  rate  he  should 
ffnow  his  signature  from  having  seen  it  to  the 
depositions. 

The  circuit  court,  after  these  witnesses  had 
stated  the  manner  in  which  they  formed  their 
knowledge  of  the  handwriting  of  banchez,  al- 
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lowed  them  to  testify  whether  his  signature  to 
the  grant  in  controversy  was  genuine  or  not; 
and  the  inquiry  is:  did  the  court  err  in  its  rul- 
ing on  this  point?  Obviously,  the  evidence  is 
not  obnoxious  to  the  objection  that  it  is  a  mere 
comparison  of  hands;  that  is.  a  comparison  by 
a  juxtaposition  of  two  writings,  in  order  to 
enable  a  witness,  without  previous  knowledge 
of  the  handwriting  of  the  party,  to  determine 
by  such  comparison  whether  both  were  written 
by  the  same  person. 

The  witnesses  in  this  case  were  conversant 
with  the  signature  of  Sanchez,  and  swore  to 
their  belief,  not  by  comparing  a  disputed  with 
an    acknowledged    signature,   but    from    the 
knowledge  they  had  previously  acquired  on  the 
subject.     The  text  writers  all  agree,  that  a  wit- 
ness is  qualified  to  testify  to  the  genuineness  of 
a  controverted  signature  if  he  has  the  proper   ^ 
knowledge  of  the  party's  handwriting.  The  dif- 
ficulty has  been  in  determining  what  is  proper   \ 
knowledge,  and  how  it  shall  be  acquired.    It    i 
is  settled  everywhere,  that  if  a  person  has  seen 
another  write  his  name  but  once  he  can  testify, 
and  that  he  is  equally  competent,   if  he  had    ^ 
personally  communicated  with  him  by  letter, 
although  he  has  never  seen  him  write  at  all. 
But  is  the  witness  incompetent  unless  he  has    ^ 
obtained  his  knowledge  in  one  or  the  other  of 
these  modes?    Clearly  not,  for  in  the  varied 
affairs  of  life  there  are  many  modes  in  which 
one  person  can  become  acquainted  with  the     . 
handwriting  of  another,  besides  having  seen     ( 
him  write  or  corresponded  with  him,    Thf-re      > 
is  no  good  reason  for  excluding  any  of  the^e     ( 
modes  of  getting  information,  and  if  the  court 
on  the  preliminary  examination  of  the  witness,      / 
can  see  that  he  has  that  degree  of  knowledge     • 
of  the  party's  handwriting  which  will  enable 
him  to  judge  of  its  genuineness,  he  should  be 
permitted  to  give  to  the  jury  his  opinion  on  the 
subject. 

This  was  done  in  this  case,  and  it  is  manifest 
that  the  three  witnesses  told  enough  to  satisfy 
any  reasonable  mind  that  they  were  better 
able  to  judge  of  the  signature  of  Sanchez,  than 
if  they  haiu  only  received  one  or  two  letters 
from  him.  or  saw  him  write  his  name  once. 

T/ie  judgment  is  affirmed. 


SAMUEL  S.  THORP  et  al.,  Appts., 

SAMUEL  8.  HAMMOND  kt  al. 

(See  8.  C,  12  Wall.,  408-418.) 

Custom  to  have  no  lookout,  token  insufficient — 
te?isn  one  owner  liable  for  collision — w/ien  other 
owners  rued  not  be  Joined. 

A  custom  of  the  sea,  not  to  have  a  lookout  in  the 
day-time  or  while  reetloHr,  If  it  were  proved,  would 
not  be  sufflcient  to  Justify  the  absence  of  a  lookout 
in  a  case  when  the  vessel  was  in  close  proximity  to 
two  others. 

One  of  several  owners,  who  commanded,  sailed 
and  exclusively  manatred  u  ves$^;l  and  was  the  char- 
terer, is  responsible  for  the  tortious  acts  of  the 
vessel. 

That  the  other  owners  are  also  sued  with  him  is 
no  bar  to  a  recovery  against  him,  as  it  is  in  accord- 
ance with  admiralty  practice  to  decree  against  one 
of  several  respondents  to  a  libel  for  a  tort,  and  to 
discharire  the  others. 
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[No.  184.] 
Argued  Oct.  SI,  1871.      Decided  Nov.  20,  1871. 

APPEAJL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Southern  DiBtrict  of  New 
York. 

The  libel  in  this  case  was  filed  in  the  District 
Court  of  the  United  States  for  the  Southern 
District  of  New  York,  by  the  appellant,  to  re* 
cover  damages  resulting  from  a  collision.  A 
decree  having  been  entered  dismissing  the  libel, 
the  libelants  took  an  appeal  to  the  circuit  court, 
by  which  the  said  decree  was  affirmed.  Where- 
upon the  libelants  took  a  further  appeal  to  this 
court. 

The  case  is  stated  in  thp  opinion  of  the  court. 

Mr.  D.  McMahont  lor  appellants: 

As  a  matter  of  fact,  we  respectf ullv  submit 
that  the  evidence  in  the  transcript  of  the  record 
fails  to  show  that  the  vessel  was  so  much  under 
the  exclusive  control  of  Hammond  as  to  relieve 
the  general  owners  from  their  liabilitv  for  the 
negligent  navigation  of  the  master  and  crew,  as 
set  up  in  the  defendants*  answer  below. 

By  the  local  law,  of  New  York  under  such  an 
arrangement,  the  general  owners  (the  various 
appellees)  were  responsible  for  the  engagements 
and  misfeasances  of  the  master,  Hammond. 

Saxlon  V.  Bead,  Lalor's  Supp.  to  Hill  &  D.. 
823,  is  directly  in  point;  Kemd  v.  Kirk,  87 
Barb.,  113;  32  How.  Pr.,  269;  McGready  v. 
Thorne,  49 Barb.,  438;  Baseety.  CrovoeU,  3Hobt. 
(N.  Y.)  72;  Vose  v.  Coekroft,  45  Barb.,  58; 
/Soger  v.  Nichols,  1  Daly,  1 ;  Kohler  v.  WrigK 
7  Bosw.,  318;  Sims  v.  Howard,  40  Me.,  276. 

Under  the  general  admiralty  law,  by  which 
it  is  presumed  this  court  will  construe  the  lia- 
bility sought  to  be  charged  upon  the  appellees, 
we  submit  that  they  are  clearly  liable  to  the 
appellants;  assuming,  of  course,  that  the  injury 
in  question  was  occasioned  by  the  negligence  of 
those  navigating  The  R.  H.  Huntley. 

1.  The  Act  of  Congress  of  Mar.  8, 1851,  sec. 
8.  9  Stat,  at  L. ,  635,  in  effect,  declares  such  to 
be  the  responsibility  of  the  general  owners,  to 
the  extent  of  the  value  of  the  colliding  vessel 
and  its  freight. 

Construction  has  been  given  to  this  section 
by  Walker  v.  Ins.  Co.,  14  Gray,  288;  Allen  v. 
Mackay,  6  Law  Rep.  (N.  S.)  686;  Spring  v. 
HaskeU,  14  Gray,  309. 

2.  The  5th  section  of  the  same  Act  provides 
that  the  charterer  or  charterers  of  any  ship  or 
vessel,  in  case  he  or  they  shall  man,  victual 
and  navigate  such  vessel  at  his  or  their  own  ex- 
pense, or  by  his  or  their  own  procurement,  shall 
be  deemed  the  owner  or  owners  of  such  vessel, 
within  the  meaning  of  this  Act;  and  such  ship 
or  vessel,  when  so  chartered,  shall  be  liable  in 
the  same  manner  as  if  navigated  by  the  owner 
or  owners  thereof. 

HUl  V.  Golden  Gate,  5  Am.  L.  Re^.,  142. 

This  section,  we  respectfully  submit,  does  not 
apply  to  this  case;  for  Samuel  S.  Hammond 
was  not  a  charterer,  nor  did  he  navigate  the 
schooner  Huntley  at  his  own  expense.  The 
proof  shows  that  he  paid  the  crew  and  for  their 
victualing;  but  the  port  charges  were  divided. 
The  owners  paid  for  the  repairs,  and  the  ship 
chandlery  bills;  i.  e.,  they  were  taken  out  of 
their  share  of  the  gross  earnings.  The  earnings 
were,  with  these  exceptions,  divided.  He  lacked 
several  of  the  essential  elements  of  a  charterer. 
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It  is  against  the  policy  of  the  maritime  law, 
that  these  secret  arrangements  between  a  master 
and  owners  should  qualify  the  maritime  liabil- 
ity of  the  general  owners  to  third  parties. 

To  all  the  world,  the  master  of  a  vessel  is  the 
accredited  and  presumptive  afent  of  the  general 
owners,  in  matters  connected  with  the  naviga- 
tion of  a  vessel. 

Ths  Vrow  Judith,  1  C.  Rob.,  151;  U.  8,  v. 
77ie  Malek  Adhsl,  2  How.,  284;  The  Columbia, 
1  C.  Rob.,  156;  The  Druid,  1  W.  Rob..  899. 

This  point  could  not  have  been  raised  under 
the  pleaidings,  as  they  were  in  the  district  oourt 
below.  ITie  Commander  in- Chief,  1  Wall.,  53 
(68  U.  S.,  XVIL.  611). 

At  common  law,  any  number  of  tort-feasors 
might  be  joined  as  defendants  in  the  same  ac- 
tion, at  the  suit  of  the  party  aggrieved,  and  a 
failure  to  inculpate  any  one  or  more  of  such 
parties  was  not  ground  for  nonsuit  as  to  all. 

Archb.  PI.,  72;  1  Chit.  PI.,  99,  and  cases  cited; 
Low  V.  Muwjford,  14  Johns.,  426. 

In  admiralty,  parties  who  are  injured  by  a 
collision  have  been  allowed  to  maintain  their 
libel  in  rem,  and  also  their  libel  inpermnam, 
against  different  vessels  and  the  different  per- 
sons doing  the  injury  complained  of.  In  these 
actions  some  defendants  have  been  discharged, 
and  others  have  been  held. 

NeweU  v.  N(yrton,  8  Wall..  266  (70  U.  8.. 
XYIIL,  272)  ophiion;  Smithy,  The  Creole  d: 
Sampson,  2  Wall..  Jr.,  485;  Chase  v.  Grary,  84 
How.  Pr.   159. 

Under  the  5ih  section  of  the  Act  of  1851,  if 
Samuel  S.  Hammond  be  considered  to  be  the 
charterer  of  the  schooner  R.  H.  Huntley,  it  was 
proper  in  the  libel  to  call  him  owner,  for  the 
words  of  the  Act  are,  that  he  is  "to  be  deemed 
the  owner  of  such  vessel." 

On  the  merits  of  the  collision,  the  libelants 
were  clearly  entitled  to  recover. 

Messrs.  Richard  H*  Huntley'  and  Wm. 
FuUerton,  for  appellees: 

The  libelants  cannot  recover,  because  tbejr 
have  sued  the  general  owners  of  the  colliding 
vessels  in  personam ;  whereas,  the  vessel  was 
not  in  their  employ;  was  not  managed  or  con- 
trolled by  them ;  was  not  victualed  nor  manned 
by  them;  was  not  sailed  by  their  agent  nor  bj 
a  person  in  their  employ. 

Lgman  v.  Bedman,  28  Me..  289;  ffaOet  t. 
Ins.  Co.,  8  Johns.,  272;  McCabe  v.  Dm,  2£.  D. 
Smith,  ti4;  Clendanid  v.  Tuekerman,  17  Barb., 
184;  Tackerman  v.  Brown,  17  Barb.,  191. 

The  owner  of  a  vessel  is  never  made  liable  as 
a  carrier  merely  by  virtue  of  his  ownership. 

The  vessel  must  also  have  been  in  his  employ- 
ment, so  as  to  make  him  a  party  to  the  contract 
for  carria^. 

Nor  is  It  material  to  the  question  of  liability, 
whether  the  owner  of  the  vessel  receive  for  its 
use  a  stipulated  sum  or  a  share  of  its  earnings. 

Cutler  V.  WineoT,  6  Pick..  885,  cited  in  the 
opinion  of  the  judge  who  tried  the  case,  is  to 
this  effect.  See,  also,  Thompeon  v.  HamiUon, 
12  Pick..  425;  Taggard  v.  LoHng,  16  Mass.. 
836;  Beynolds  v.  Toppan,  15  Mass.,  870;  Manier 
V.  Holmes,  10  Met.,  402, 

The  judgment  of  the  circuit  court  was  right, 
and  should  be  affirmed. 

Sherman  v.  F^eam,  80  Barb.,  481;  Baker  v. 
Huckins,  5  Gray,  596;  Sproat  v.  DonneU.  36 
Me..  185;  Manterv.  Hohnes,  10 Met..  402;  Samh 
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▼.  Parker,  88  Me.,  489;  Lincoln  ▼.  Wright,  28 
Pa.,  76. 

'Hiese  are  all  decisions  of  state  and  common 
law  courts,  but  they  profess  to  follow  admiralty 
rules,  and  are  sustained  by  federal  and  admiral- 
ty court  decisions. 

Webb  V.  Peirce,  1  Curt.,  104;  T%oma8  v.  Os- 
borne, 19  How.,  22  (00  U.  8.,  XV.,  584). 

But  aside  from  all  decisions,  the  statute  (9 
Stat,  at  L.«  685,  sees.  8-5)  seems  to  set  this  mat- 
ter entirely  at  rest,  and  conclusirely  to  dispose 
of  the  question. 

The  libelants  cannot  recover  because  they, 
and  not  the  respondents,  were  guilty  of  the  neg- 
ligence which  caused  the  collision. 

^he  Brothers  was  under  full  sail  and  per- 
fectly manaseable,  while  The  Huntley  was  un- 
der head  sailB  only  and  was  reefing,  and  in  such 
position  she  was  crippled,  and  was  to  be  con- 
sidered and  treated  as  a  favored  vessel. 

It  appears  to  be  customary,  under  such  cir- 
cumstances, not  to  keep  a  special  lookout,  and 
this  custom  The  Brothers  should  have  known. 

But  if  the  principle,  that  the  stronger  should 
give  way  to  the  weaker,  is  admitted,  such  look- 
out was  unnecessary  in  any  case,  until  The 
Brothers  proves  that  her  sudden  going  about 
in  the  manner  she  did,  was  not  the  cause  of  the 
collision,  and  this  she  has  not  attempted  to  do. 

Mr,  Juitiee  Strong^  delivered  the  opinion 
of  the  court: 

This  was  a  case  of  collision,  in  which  the 
libelants  impleaded  the  respondents  personally, 
as  owners  of  the  schooner  R.  H.  Huntley.  The 
libel  averred  that,  on  the  12th  day  of  February, 
1860,  the  schooner  Brothers,  owned  by  the 
libelants,  was  negligently  run  into  and  sunk 
o&the  high  seas  by  The  K.  H.  Huntley,  in  con- 
sequence of  the  mismanagement  of  those  on 
board  The  Huntley  and  in  cbar^  of  her. 

The  manner  in  which  the  collision  occurred, 
as  we  gather  from  the  evidence,  was  as  fol- 
lows: on  the  morning  of  the  day  above  men- 
tioned, three  schooners,  The  William  Capes, 
The  Brothers  and  The  R.  H.  Huntley,  all 
bound  for  New  York,  were  proceeding  up  the 
Kew  Jersey  coast,  not  far  below  Sandy  Hook. 
They  were  all  heavily  laden  and  sailing  close- 
hauled,  having  the  wind  about  north- north- 
vest,  blowing  fresh  and  fitfully.  The  general 
direction  of  their  courses  was  about  the  same. 
The  vessels  were  near  each  other,  The  Capes  in 
advance  and  The  Huntley  next.  After  sailing 
thus  from  eight  in  the  morning  until  after 
nine,  the  wind  having  veered  more  north- 
wardly, all  the  schooners  tacked  toward  the 
northeast,  thus  standing  off  shore.  When  The 
Huntley  tacked  to  stand  out,  she  lowered  her 
mainsail,  in  order  to  take  in  reefs;  but  The 
Capes  and  The  Brothers  continued  to  carry  the 
same  sail  they  had  carried  before.  In  conse- 
quence of  this,  The  Brothers  passed  The  Hunt- 
ley, though  on  the  leeward  side,  running  at  the 
speed  of  seven  or  eight  knots,  while  the  speed 
01  The  Huntley  was  only  four  or  five.  All  the 
vessels  ran  on  the  off  shore  tack,  some  fifteen 
or  twenty  minutes,  which  carried  them  about 
two  miles  out  to  sea.  The  Capes  then  went 
about  and  stood  in  shore  on  her  starboard  tack, 
The  Brothers  following  very  soon  after;  but 
before  the  latter  could  gather  headway  after 
tacking.  The  Huntley  ran  into  her,  head  on, 
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striking  her  abaft  the  main  rigging,  and  caus- 
ing her  to  sink  in  half  or  three  quarters  of  an 
hour.  All  the  witnesses  agree  that  when  The 
Brothers  tacked  to  stand  in  shore.  The  Hunt- 
ley was  astern  of  her,  although  they  differ  re- 
specting the  distance  at  which  she  was  astern. 
The  evidence,  however,  satisfactorily  estab- 
lishes that  it  was  not  less  than  five  or  six  hun- 
dred yards.  The  Huntley  being  slightly  to  the 
windward.  It  is  also  clearly  provea  that  there 
was  no  lookout  on  The  Huntley ;  that  no  one 
on  board  of  her  saw  The  Brothers  when  she 
tacked,  or  when  she  was  in  stays,  or  noticed 
her  at  all  after  her  tacking,  until  it  was  too 
late  to  avoid  a  collision.  Though  hailed  from 
The  Brothers,  and  tqld  to  keep  off,  no  atten- 
tion was  given  to  the  nsil.  The  evidence  also 
leaves  no  doubt  that  had  those  in  charge  of 
The  Huntley  been  watchful,  had  they  seen  The 
Brothers  when  she  went  about,  it  would  have 
been  entirely  in  their  power,  by  porting  their 
helm,  to  pass  under  The  Brothers  stern. 

It  is  plain,  as  respects  the  merits  of  this  suit, 
that  the  collision  was  the  result  of  gross  care- 
lessness in  the  management  of  The  Huntley. 
Knowing,  as  the  master  did.  that  there  were 
two  schooners  in  close  proximity  to  his  own; 
knowing,  also,  as  he  must  have  known,  that 
they  were  beating  out  their  tacks,  and  would 
probably  soon  come  about  and  put  in  shore, 
there  can  be  no  excuse  for  his  failure  to  keep 
watch  of  their  movements  and  to  notice  the 
changeof  course  by  The  Brothers  in  season  to 
port  his  helm  and  thus  pass  under  her  stern. 
That  the  hands  on  The  Huntley  were  engaged 
in  reefing  the  mainsail  certainly  did  not  relieve 
her  from  all  obligation  to  omerve  the  com- 
monest precautions  against  infiicting  an  injury 
upon  a  neighboring  vessel  ahead,  especially 
when  the  movements  of  Uiat  vessel  were  pre- 
cisely what  ought  to  have  been  anticipated. 

The  respondents,  however,  insist  that  it  is  a 
custom  of  the  sea  not  to  have  a  lookout  in  the 
daytime,  or  while  reefing,  and  they  have  pro- 
duced witnesses  to  prove  such  a  custom.  But 
the  evidence  falls  far  short  of  showing  that 
such  a  custom  exists  generally,  and  if  it  were 
proved,  it  would  not  be  a  reasonable  one,  suf- 
ficient to  justify  the  absStTce  of  a  lookout  in 
such  a  case  as  this,  when  The  Huntley  was  in 
close  proximity  to  two  other  vessels,  both  beat- 
ing to  the  windward,  and  one  of  them,  at 
least,  expected  soon  to  cross  her  bow. 

It  has  not  been  claimed  that  the  collision 
was  the  result  of  inevitable  accident,  without 
fault,  but  the  respondents  contend  that  it  was 
due  to  the  mismanagement  of  The  Brothers, 
rather  than  to  that  of  The  Huntley.  Their  argu- 
ment is  that  The  Brothers  was  under  full  sail 
and  perfectly  controllable,  while  The  Huntley, 
being  under  head  sails  only,  with  her  hands 
engaged  in  reefing,  was  a  crippled  vessel  and, 
therefore,  one  to  be  favored.  Hence  it  is  in- 
ferred that  it  was  the  duty  of  The  Brothers  to 
keep  out  of  the  way.  It  may  be  conceded  that 
when  two  vessels  are  approaching  each  other, 
the  one  crippled  and  the  other  in  good  man- 
ageable condition,  it  \b  the  duty  of  the  latter,  if 
S^ssible,  to  ^ve  way  to  the  former.  But  The 
untley  can  in  no  sense  be  said  to  have  been  a 
crippled  vessel.  She  was  running  freely  on 
her  off  shore  tack,  four  or  five  knots  an  hour, 
with  her  foresail  and  jib  set.    She  obeyed  her 
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helm  perfectly,  and  though  she  may  not  have 
been  able  to  come  about  as  easily  as  she  would 
had  her  mainsail  been  set,  there  was  not  the 
slightest  difficulty  in  the  way  of  her  taking  care 
of  herself  and  avoiding  collision  with  other 
vessels.  The  most  obvious  maneuver,  that  of 
porting  her  helm,  was  not  embarrassed  at  all 
oy  the  fact  that  her  mainsail  was  not  spread. 

It  is  further  urged  that  The  Brothers  had 
not  beaten  out  her  tack  when  she  came  about, 
and  hence,  that  her  putting  her  helm  down 
and  turning  in  shore  when  Sie  did  was  a  fault 
which,  by  throwing  her  in  the  way  of  The 
Huntley,  caused  the  disaster.  Was  it,  how- 
ever, a  fault  ?  It  Is  by  no  means  clear,  from 
the  evidence,  that  The  Brothers  had  not  beaten 
out  her  tack  fully.  On* the  contrary,  the  evi- 
dence that  she  had,  appears  to  us  to  prepon- 
derate. But,  whether  she  had  or  not,  it  is 
fully  proved  that  her  coming  about  when  she 
did  was  rendered  proper,  ilj  not  necessary,  by 
the  fact  that  The  Capes  changed  to  the  star- 
board tack.  The  Capes  was  the  leading  ves- 
sel, and  while  it  is  possible  that  The  Brothers 
mi^ht  have  ported  her  helm  and  gone  astern 
of  her,  it  is  obvious  that  the  safer  course  was 
to  tack  when  The  Capes  tacked.  And  there 
was  no  reason  to  apprehend  that  Xhe  Huntley, 
following  astern  at  the  distance  of  five  or  six 
hundred  yards,  and  very  little,  if  at  all,  at  the 
windward,  would  be  embarrassed  by  her  tack- 
ing. She  had  passed  The  Huntlev  close  on 
the  latter's  lee  side,  at  a  distance  or  not  more 
than  one  hundred  yards,  and  The  Huntley, 
carrying  on  her  foresail  and  jib,  had  been  con- 
stantly falling  off  to  the  leeward.  Abundant 
sea- room  was,  therefore,  left  for  the  following 
vessel.  It  required  only  that  The  Huntley's 
helm  should  be  ported  half  a  point  to  carry 
her  safely  past  The  Brothers.  We  think,  there- 
fore, the  whole  fault  of  the  collision  is  justly 
chargeable  to  The  Huntley. 

It  remains  to  inquire,  whether  the  respond- 
ents, or  any  of  them,  are  personally  responsi- 
ble for  the  injury.  They  were  all  general 
owners  of  the  schooner  at  fault  at  the  time 
when  the  collision  occurred,  but  the  evidence 
shows  that  she  was  commanded,  sailed  and 
exclusively  managed  by  Samuel  S.  Hammond, 
one  of  them,  under  an  arrangement  made  be- 
tween him  and  the  other  owners,  whereby  he 
had,  in  effect,  become  the  charterer  of  the  ves- 
sel, to  be  employed  on  his  own  account,  with- 
out the  management,  control,  restraint  or  pos- 
session of  the  other  owners.  He  sailed  the 
vessel  on  shares,  hiring  his  own  crew,  paying 
and  victualing  them,  paying  half  the  port 
charges,  retaining  half  the  net  freight  after  the 
port  charges  were  taken  out.  and  paying  to 
the  general  owners  the  other  half.  It  is  clear, 
therefore,  that  he  must  be  considered  as  hav- 
ing been  the  owner  '*pro  hctc  vice.'*  This  ac- 
cords with  the  authorities  generally.  Hallet  v. 
The  Columbian  his,  Co.,  S  Johns,,  272;  Webb 
V.  Pierce,  1  Curt.,  104;  Thomas  v.  Osbom,  19 
How..  22  [60  U.  8.,  XV.,  634];  see.  also.  Act 
of  Cong,  of  March  8.  1^51,  sec.  5,  0  Stat,  at 
L. .  686.  Notwithstanding  this,  however,  and 
though  Samuel  S.  Hammond  was  the  special 
owner,  it  has  been  contended  on  behalf  of  the 
libelants  that  all  the  general  owners  are  liable 
for  the  torts  committed  by  the  schooner  while 
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she  was  thus  let  to  charter.  The  circuit  court 
was  of  opinion  that  they  are  not,  and  this 
court  is  equally  divided  upon  the  question. 

But  we  are  all  of  opinion  tliat  the  owner 
pro  hoc  mee  is  liable,  and  that  he  may  be 
charged  in  this  proceeding.  The  court  below 
held  that  he  had  been  sued  merelv  as  a  part 
owner,  not  as  the  charterer,  wrong-doer,  or  ac- 
tive cause  of  the  disaster,  and  that  as  his  lia- 
bility was  placed  by  the  libel  on  the  same 
ground  as  that  of  me  other  owners,  the  suit 
must  stand  or  fail  as  to  all  the  respondents, 
and  they  held  the  Act  of  March  8,  1851,  a  bar 
to  the  suit  in  the  form  in  which  it  had  been 
brought.  The  court,  therefore,  dismissed  the 
libel.  This,  we  think,  was  an  error.  The  Act 
of  1851  enacts  that  the  charterer  or  charterers 
of  any  ship  or  vessel,  in  case  he  or  they  shall 
man,  victual  and  navigate  such  vessel  at  his  or 
their  own  expense,  or  by  his  or  their  own  pro- 
curement, shall  be  deemed  the  owner  or  owners 
of  such  vessel  within  the  meaning  of  the  Act. 
Sec.  5.  The  previous  section  had  declared  what 
shall  be  the  liability  of  owners  for  collisions. 
Samuel  S.  Hammond,  therefore,  is  to  be  re- 
garded as  the  owner,  because  the  charterer  and, 
as  such,  responsible  for  the  tortious  acts  of  the 
vessel.  If  the  other  general  owners  are  not,  he 
is.  The  libel,  it  is  true,  avers  that  all  the  re- 
spondents were  owners  at  the  time  of  the  col- 
lision. It  does  not  set  forth  whether  they  were 
general  or  special  owners.  Such  an  averment 
was  unnecessary,  for  it  is  immaterial  to  their 
liability  whether  the^  were  one  or  the  other,  if 
they  had  the  possession  and  control  of  the  ves- 
sel. It  is  ownership  which  determines  the  lia- 
bility, and  an  averment  of  the  mode  in  which 
ownership  was  acquired  would  be  superfluous. 
Had  Samuel  S.  Hammond  been  sued  alone,  as 
he  might  have  been,  the  libel  need  not  have 
averred  more  respecting  his  ownership  than  is 
averred  now.  It  would  have  been  of  no  im- 
portance to  set  out  whether  he  became  owner 
by  purchase  of  the  schooner,  or  by  bequest,  or 
by  charter-party,  for  his  liability  would  have 
been  as  fixed  in  each  case  as  in  the  others.  Nor 
does  the  libel  in  this  case  charge  general  owner- 
ship, as  distinguished  from  ownership  pro  hoc 
vice,  or  ownership  as  defined  by  the  statute. 
There  is  nothing,  then,  in  the  structure  of  tike 
libel  which  stands  in  the  way  of  a  recovery 
against  Hammond  as  owner,  unless  it  be  that 
others  are  also  sued  with  him.  And  surely  that 
is  no  bar  to  a  recoveir  against  him.  The  libel 
is  for  a  tort,  and  tort  feasors  are  jointly  and  sev- 
erally responsible.  At  common  law,  when  sev* 
eral  are  sued,  there  may  be  a  recovery  against 
one  alone,  or  against  more  than  one,  and  less 
than  the  whole  number.  We  know  of  no  reascm 
for  a  different  rule  in  admiralty,  and  it  is  in  ac- 
cordance with  admiralty  practice  to  decree 
against  one  of  several  respondents  to  a  libel  for 
a  tort,  and  to  discharge  the  others.  NewtU  v. 
Norton,  8  Wall.,  257  [70  U.  S..  XVIU.,  271]; 
Smiih  V.  The  Creole,  2  Wall,  Jr. 

Our  opinion,  therefore,  is,  that  even  if  the 
libel  wap  rightly  dismissed  as  to  all  the  respond- 
ents except  Samuel  S.  Hammond,  the  libelaavs 
are  entitled  to  a  decree  against  him. 

The  decree  of  the  Circuit  Courtis  reversed,  and 
the  record  is  remitted  toith  instructions  to  order  a 

*«»  t.  &. 
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reference  to  ascertain  the  damages,  and  to  decree 
that  the  Ubdawts  recover  againet  Samuel  8.  Ham- 
mond. 

Cited-2  Hugrhes,  22 ;  6  Sawy.,  123 ;  59  N.  Y.,  296 ;  20 
Am.  Rep.,  720  (65  Me.,  542). 


THE  H ANNIBA.L  AND  ST.  JOSEPH  RAIL- 
ROAD COMPANY,  Plff,  in  Err,, 

V. 

BEEN  SWIFT. 
(See  8.  C,  12  WaU,  e62-275.) 
Obligation  of  common  carrier — tehen  atiaehee — 
limiting  responsibility — baggage  of  passenger- 
surgical  instruments. 

^I.  The  obliflratioDB  aod  liabilities  of  a  common 
carrier  are  not  dependent  upon  contract,  though 
they  may  be  modified  and  limited  by  contract. 
They  are  Imposed  bylaw,  from  the  public  nature  of 
the  employment. 

2.  If  a  common  carrier  of  passengers  and  of  goods 
and  merchandise,  have  reasonable  ground  for  re- 
fusing to  receive  and  carry  passengers  applying 
for  passage,  and  their  baggage  and  otber  property, 
he  is  bound  to  insist,  at  the  time,  upon  such  ground, 
if  desirous  ot  avoiding  responsibility.  If,  not  thus 
Insisting,  he  receives  the  baggage  and  other  prop- 
erty, his  liability  is  the  same  as  though  no  ground 
for  refusal  existed. 

8.  The  liability  of  a  common  carrier  of  goods  and 
merchandise  attaches  when  the  property  passes, 
with  his  assent.  Into  his  possession,  and  is  not  af- 
fected by  the  carriage  in  which  it  is  transported, nor 
by  the  fact  that  the  carriage  is  loaded  by  the  owner. 
The  common  carrier  is  an  Insurer  of  the  property 
carried,  and  the  duty  rests  upon  him  to  see  that  the 
packing  and  conveyance  are  such  as  to  secure  its 
safet)'. 

4.  It  is  not  a  ground  for  limiting  the  responsibil- 
ity of  a  common  carrier,  where  no  interference  is 
attempted  with  his  control  of  the  property  carried, 
thatthe  owner  accompanies  it  ana  lieeps  a  watch- 
ful lookout  for  Its  safety. 

6.  Where  a  railroad  company  receives  for  trans- 
portation, fn  oars  which  accompany  its  passenger 
trains,  property  of  a  passenger  other  than  his  bag- 
gage, in  relation  to  which^no  fraud  or  concealment 
19  practiced  or  attempted  upon  its  employ^,  it  as- 
sumes, with  reference  to  the  property,  the  liability 
of  a  common  carrier  of  merchandise. 

6.  Surgical  instruments,  in  the  case  of  a  surgeon 
in  the  army  traveling  with  troops,  constitute  part 
of  his  baggage. 

[No.  171.1 
Argued  Oct,  26,  1871,     Decided  Nov.  20,  1871. 

N  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Missouri. 

«Head  notes  by  3fr.  Justice  Puld. 
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Suit  was  brought  in  the  court  below,  by  the 
(defendant  In  error,  and  judgment  given  in  his 
favor  upon  the  following  agreed  statement  of 
facts  VIZ  * 

1.  That  the  plaintiff,  Dec.,  1861,  and  for 
some  time  prior  and  subsequent  thereto,  was  a 
surgeon  in  the  army  of  the  United  States,  on 
duty  at  Fort  Randall, Dakota  Territory,  where, 
for  some  time  previous,  he  had  been  stationed 
and  resided  with  his  wife  and  family. 

2.  That  Companies  H  and  M  of  the  4th  Ar- 
tillery, in  the  service  of  the  United  States,  con- 
stituted a  part  of  the  garrison  at  the  aforesaid 
fort,  and  were,  about  the  date  last  mentioned, 
ordered  by  the  proper  authority  of  the  United 
States  Government  to  .report  for  duty  at  Cin- 
cinnati. Ohio;  and  at  the  time  the  property 
mentioned  in  the  plaintiff's  declaration  was  de- 
stroyed by  fire,  said  companies  were  en  route 
from  Fort  Randall  to  Cincinnati,  in  obedience 
to  orders,  and  were  accompanied  by  the  plaint- 
iff and  his  family,  who  were  traveling  to  the 
same  destination,  in  obedience  to  similar  or- 
ders. 

8.  That  the  defendant  is,  and  was  at  said 
time,  a  Corporation  created  and  organized  un- 
der an  Act  of  the  General  Assembly  of  the  State 
of  Missouri,  entitled  *'An  Act  to  Incorporate 
the  Hannibal  &  St.  Joseph  Railroad  Company," 
approved  Feb.  16.  1847,  and  had  accepted  the 
grant  of  lands  contained  in  an  Act  of  Congress 
entitled  "An  Act  Grantin.^  the  Right  of  Way 
and  a  Portion  of  the  Public  Lands  to  Aid  in  the 
Construction  of  Certain  Railroads  in  the  State 
of  Missouri,"  approved  June  10,  1853,  and  the 
Act  of  the  General  Assembly  of  the  State  of 
Missouri,  approved  Sep.  20,  1852,  entitled  "An 
Act  to  Accept  a  Grant  of  Land  Made  to  the 
State  of  Missouri  by  the  Congress  of  the  United 
States,  to  Aid  in  the  Construction  of  Certain 
Railroads  in  Missouri,  and  to  Apply  a  Portion 
thereof  to  the  Hannibal  &  St.  Joseph  Railroad." 
All  of  said  Acts  are  referred  to,  and  made  a 
part  of  this  agreed  case.  Defendant's  railroad 
extends  from  the  City  of  St.  Jo8eph,on  the  Mis- 
souri River,  to  the  City  of  Hannibal,  on  the 
Mississippi  River,  across  the  State  of  Missouri. 

4.  That,  in  the  month  of  June,  prior  to  the 
burning  of  said  property  of  the  plaintiff,  as 
hereinafter  stated,  the  United  States  Govem- 
ment,  by  Col.  Curtis,  notified  the  defendant  that 
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NoT».— Carrfer  of  permns  bound  to  accept  aU 
p€uset%gen;  excentiotts;  when  may  exclude  apassen- 
Qcr;  must  provide  trains  as  advertised.  See  nf)te  to 
Pearson  v.  Duane,  71  U.  8.,  XVIII.,  447. 

What  is  included  in  **  bagga^  "  for  which  earriet 
is  responsible. 

Whatever  the  passenger  takes  with  him  for  his 
personal  use  or  convenience,  either  with  reference 
to  the  immediate  necessities  or  the  ultimate  pur- 
pose of  the  Journey,  must  be  considered  personal 
luggage.  This  would  include  not  only  all  articles 
of  personal  apparel,  for  use  or  ornament,  but  also 
the  gun  case  or  fishing  apparatus  of  the  sports- 
man, the  easel  of  the  artist  on  a  sketching  tour,  or 
the  books  of  the  student  and  other  articles  the  use 
of  which  is  personal  to  the  traveler  and  the  taking 
of  which  has  arisen  from  the  fact  of  his  journey. 
Macrow  ▼.  Great  Western  Ry.  Co.,  L.  tt.,  6  Q.  B.,  6li ; 
Van  Horn  v.  Kermit,  4  B.  D.  Smith,  458. 

Baggage  includes  articles  of  necessity  or  con- 
venience for  personal  use,  and  such  as  it  is  usual 
for  persons  traveling  to  take  with  them.  Jordon 
V.  Fail  Uiv.  R.  R.  Co.,  6  Cush.,  09. 

With  reference  to  merchandise  carried  as  bag- 
gage it  has  been  held  that  a  common  carrier  is  not 
responsible  for  It  If  Its  being  included  in  the  passen- 
gcr^s  tmggage  is  not  disclosed.  Blumantle  v.  Fltch- 

See  13  Wau*. 


burg  R.  R.  Co..  127  Mass.,  822;  8.  C,  34  Am.  Rep., 
376 :  rolllns  v.  Boston  &  Me.  R.  R.  Co.,  10  Cu8h.,  506; 
Stimson  V.  Conn.  Riv.  R.  R.  Co.,  88  Mass..  88 ;  Con- 
nolly V.  Warren,  108  Mass..  146;  8.  C,  8  Am.  Rep., 
300 ;  Macrow  v.  Great  Western  Railway  Co.,  L.  R., 
6  Q.  B.,  612 :  Davis  v.  Cayuga,  etc.,  R.  R.  Co.,10  How. 
Pr.,  88:! ;  Chamberlain  v.  Western  Tra  ns.  Co.,  46 
Barb.,  223. 

Nor  for  samples  of  merchandise  carrieds  n  a  trunk 
for  the  purpose  of  carrying  on  traffic  as  a  mer- 
chant. Hawkins  v.  Hoffman.  6  Hill,  586;  S.  C,  41 
Am.  Dec,  767;  Scovill  v.  Orlfflth,  12 N.  Y.,  515. 

Agreement  to  take  merchandise  as  baggage  can- 
not oe  proved  by  custom  nor  from  appearance  of 
package  being  such  as  to  raise  suspicion  or  in  f  cr- 
ence  that  it  contained  merchandise.  Ailing  v.  B. 
&  A.  R.  R.  Co.,  126  Mass.,  121 ;  8.  C,  80  Am.  Rep., 
667;  Mich.  Cent.  R,  R.  Co.  v.  Carrow,78  Hi.,  348:  8. 
C,  24  Am.  Rep.,  248;  Cahill  v.  London,  etc.,  Ry. 
Co.,  10  C.  B.  (N.  8.),  154 ;  18  C.  B.  (N.  8.),  818. 

If  the  carrier  accepts,  as  baggage,  goods,  knowing 
their  character,  or  so  packed  that  it  is  obvious,  he 
is  responsible  for  them.  Hellman  v.  Holliday,  1 
Woolw..  365 ;  Minter  v.  Pacific  R.  R.  Co.,  41  Mo.,  503 ; 
Qt.  N.  Ry.  Co.  V.  8hepperd,  8  Bxch.,  80;  Stoneman 
V.  Erie  R.  R.  Co.,  52  N.  Y.,  429. 

The  following  aitleles  have  been  held  to  be  bag- 
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it  claimed  the  right,  and  would  take  possession 
of  the  road  and  use  it  whenever  it  desired,  for 
the  transportation  of  troops  and  munitions  of 
war;  that  when  the  government  did  not  need  it 
for  this  purpose,  the  Company  could  use  it  for 
the  transportation  of  passengers  and  property. 
It  was  the  policy  of  the  government  to  keep  the 
road  open  and  have  trams  run  on  it  with  as 
much  regularity  as  possible,  so  as  to  show  its 
power  and  majesty,  and  thus  have  its  moral  ef- 
fect upon  the  citizens  along  the  line,  reserving, 
however,  the  paramount  right  of  the  govern- 
ment to  use  the  road  when  required  for  the  pur- 
poses aforesaid. 

5.  That,  when  said  companies  arrived  at  St. 
Joseph  under  command  of  Lieut.  Tannatt,  en 
route  for  Cincinnati,  aforesaid,  said  command- 
ing officer  notified  and  required  said  defendant 
to  furnish  transportation  for  said  command,  its 
baggage,  camp  equipments,  arms,  munitions, 
and  the  chattels  of  the  officer  commanding,  as 
well  as  those  of  the  plaintiff,  from  St.  Joseph 
to  Hannibal,  the  eastern  terminus  of  said  rail- 
road, that,  at  that  period,  nearly  all  that  portion 
of  the  State  of  Missouri,  through  which  de- 
fendant's railroad  ran,  was  in  a  state  of  rebell- 
ion: that,  at  that  lime  and  for  some  months 
prior  thereto,  armed  bands  of  rebels  committed 
frequent  depredations  on  defendant's  railroad 
by  firing  into  trains,  bumine  bridges,  cars  and 
trains  of  cars,  depot  buildines,  and  station- 
houses,  destroying  culverts  and  tearing  up  the 
track ;  that  defendant's  officers  and  agents  at  St. 
Joseph  communicated  these  facts  to  said  Tan- 
natt, and  so  did  Col.  Smith,  who  was  then  in 
command  of  United  States  troops  at  St.  Joseph; 
and  on  account  of  the  great  danger  to  said  com- 
mand along  the  line  of  defendant's  railroad 
from  said  bands,  defendant's  officers  refused  to 
make  any  contract  for  the  transportation  of 
said  command  over  said  railroad,  and  none  was 
made  or  signed  until  after  said  command  had 
arrived  at  Hannibal,  at  which  place  the  amount 
of  compensation  for  transportation  was  agreed 
upon ;  and  after  the  arrival  of  the  command  at 
Cincinnati,  said  agreed  compensation  was  paid, 
partly  in  cash  and  the  balance  in  a  voucher 
upon  the  United  States  Government.  The  plaint- 
iff was  apprised  of  the  state  of  the  country 
through  which  the  railroad  passed,  and  the  dan- 
ger attending  the  transportation  of  said  com- 
mand over  defendant's  railroad,  by  said  Tan- 


natt and  others,  before  he  entered  upon  the 
Journev  as  herein  stated. 

6.  That,  on  demand  of  said  Tannatt,  defend- 
ant furnished  transportation  for  said  command, 
its  baggage,  camp  equipments,  arms,  munitions 
of  war  and  the  chattels  of  the  officer  command- 
ing, as  well  as  those  of  the  plaintiff.  This  was 
Dec.  80,  1861.  Out  of  several  cars  standing  in 
the  yard  of  defendant  at  St  Joseph,  said  'Tan- 
natt aelected  the  car  in  which  the  baggage  be- 
longing to  the  officers  and  men  of  said  com- 
mand, its  camp  equipaee,  arms,  munitions,  also 
the  property  of  the  plaintiff,  for  which  this  suit 
is  broug[ht,  were  loaded.  In  said  car  were 
placed  nine  thousand  musket  cartridges.  Said 
car  was  well  built  and  in  a  safe  and  secure  con- 
dition; and  plaintiff  was  aware  that  his  prop- 
erty was  placed  in  said  car.  Said  Tannatt,  as  is 
customary  where  troops  are  moving  by  public 
conveyance  from  one  point  to  another,  detailed 
some  men  from  his  command  to  guard  his  car, 
while  another  portion  thereof  packed  and  loaded 
it  with  the  property  before  mentioned.  The 
soldiers  carried  their  arms  in  their  hands  for 
use  in  case  of  an  attack  from  the  enemy.  None 
of  defendant's  officers,  agents  or  empCoyie  had 
anything  to  do  with  selecting,  packing  or  load- 
ing said  car,  but  after  the  same  was  completed 
and  said  car  locked  up  bv  said  Tannatt,  the 
agents  and  employeB  of  defendant  placed  said 
car  in  the  train  next  to  the  tender  of  the  en^ne 
that  moved  said  car  and  the  train  upon  which 
said  command  were  transported  from  St.  Joseph 
to  Hannibal.  The  train  left  St.  Joseph  about 
11  o'clock  P.  M.,  but  some  time  before  leaving 
said  city,  the  provost-marshal  ordered  said  car 
unlocked  and  proceeded  to  inspect  the  contents 
by  the  aid  of  a  lantern  which  he  carried,  after 
which  it  was  again  locked  by  Lieutenant  Tan- 
natt and  kept  guarded  until  it  left  St.  Joeeph 
for  Hannibal. 

Said  train,  in  which  said  car  was  placed;  was 
a  regular  passeneer  train  of  defendant  and  was 
well  manned  and  equipped.  It  had  a  haraage 
car  attached  to  it  and[a  oaggage-master  in  charge 
of  said  car,  whose  duty  it  was  to  receive  and 
take  charge  of  all  baggage  of  passengers  trans- 
ported on  said  train  and  who  did  take  charge  of 
all  bageage  of  passen^rs  on  said  train  that  was 
offered  him,  checks  bemff  given  therefor.  There 
was  ample  room  in  said  baggage  car  for  plaint- 
iff's baggage,  and  said  baggage  car  and  its  con- 


ffERe:  a  g^old  watch  deposited  In  trunk  by  traveler 
on  a  railroad  (Am.  Contract  Co.  v.  Cross,  8  Bush., 
472  ;  S.  C,  8  Am.  Rep..  471.  Contra  :  Miss.  C.  R.  R. 
Co.  V.  Kennedy.,  41  Miss.,  021) ;  a  watch  and  Jewelry 
such  as  are  usually  worn  (McCormick  v.  H.  Riv.  R. 
R.  Co..  4  E.  D.  8mith,I81);  articles  for  party's  family 
and  cloth  for  dressoB  (Dexter  v.  Sy.,  etc.,  R.  R.  Co., 
42  N.  Y.,  BiQ :  S.  C,  1  Am.  Rep..  527 ;  a  carpet  taken 
with  knowledifc  of  its  characster.  Minter  v.  Pacific 
R.  R.  Co.,  41  Mo..  608 :  money  for  traveling  expenses 
(Morrill  V.  Grinnell,  80  N.Y..  594 ;  Jones  vrVoorhees, 
io  Ohio,  180 ;  Mad  Riv.  R.  R.  Co.  v.  Fulton.  20  Ohio, 
818 ;  Orange  Ck).  B'k  v.  Brown,  9  Wend.,  85 ;  8.  C,  24 
Am.  Dec,  129  ^cek  v.  Sar.  R.  R.  Co.,19  Wend.,  534 ; 
Hutchings  v.  western  R.  R.  Co.,25  Oa.,  61 ;  Doyle  v. 
Keyser,  6  Ind..  212 ;  Boman  v.  Maxwell,  9  Humph., 
621 ;  Davis  v.  Mich.  Cent.  R.  R.  Co..  22111..  278;  Dun- 
lap  V.  International  St.  Co.,  9H  Mass..  371) ;  clothinflr, 
traveling  expenses,  a  few  bookSi  a  lady's  jewelry  for 
dressing,  an  opera  glass  (Toledo,  etc..  R.  R.  Co.  v. 
Hammond,  33  Ind..  379;  S.  C,  5  Am.  Rep..  221) ;  a 
price  book  used  by  a  commerclaJ  traveler  in  his 
dally  business  (Gleason  v.  Goodrich  Trans.  Co..  82 
Wis.,  85;  S.  C.  14  Am.  Rep..  716). 

The  following  articles  nave  been  held  not  to  be 
baggage :  a  feather  bed  not  lutcuded  for  use  on  the 
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voyage  (Connolly  v.  Warren,  106  Mass.,  146;  8.  C, 
8  Am.  Rep.,  800) ;  a  box  containing  only  merchan- 
dise, the  contents  of  which  was  unknown  to  the 
carrier  (Cahlll  v.  London  &  N.  W.  R.  R.  Co.,  13  Q. 
B.  N.  S.,  818;  Great  Northern  Ry.  Co.  v.  Sbepperd, 
8  Exch.,  80) ;  watches  to  a  large  value  oontained  in 
a  traveling  case  (BelfaAt,  etc.,  Ry.  Co.  v.  Keya.  9  li. 
L.,  556) ;  two  gold  and  two  silver  watches,  pUUniilT 
wearing  also  one  (Miss.  Cent.  R.  R.  Go. v.  Kennedy, 
41  Miss.,  671);  a  sacque,  a  muff,  a  napkin  rln^  car- 
ried by  a  gentleman  (Chicago,  etc.,  R.  R.  Co.  v. 
Boyce,  78  III.,  510 ;  8.  C,  24  Am.  Rep.,  888):  money 
carried  in  passenger*s  trunk  for  transportation 
merely  and  not  for  traveling  expenses  (OrsDire  C^. 
B'k  V.  Brown.  9  Wend.,  85;  B.  C,  24  Am.  Dec^  1S9; 
MerHll  v.  Grinnell,  80  N.  T..  621). 

It  is  a  question  for  the  jury  to  determine  what 
articles  or  property  as  to  quantity,  qualitvand  va- 
lue in  a  passenger's  trunk  may  l>e  deemed  Mi«nffa«e, 
subject  to  the  power  of  the  court  to  correct  any 
abuse.  Brook  v.  Gale,  14  Fla.,  688;  8.  C  14  Am. 
Rep.,  366. 

Everything  destined  for  use,  personal  cmnven- 
ienoe  or  even  instruction  or  amusement  of  a  pa  sin  u 
ger  is  baggage.    Macklln  v.  N.  J.  8.  Co.,  7  Aob.  Pr. 
Pi.  B.,  888. 
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lento  were  oot  burned  or  destroyed.  The  car 
oontoining  the  property  sued  for  was  the  only 
one  bumra;  and  no  part  of  said  train  was  at- 
tacked or  molested  by  armed  rebels  or  other- 
wise, as  known. 

The  plaintiff  did  not  place  the  property  sued 
for  in  charge  of  said  baggage-master,  or  other 
agent  or  emplovi  of  defendant,  otherwise  than 
as  aboTe  stated,  nor  was  the  same  ever  taken 
ion  of  by  defendant,  except  as  hereinbe- 


[ore  set  forth. 

The  plaintiff  neither  paid  nor  offered  to  pay 
anything  to  defendant  for  transportation  of  him- 
self, family  or  goods.  The  only  compensation 
paid  was  by  the  United  States  Government,  as 
hereinbefore  stated,  Uiat  being  the  usual  com- 
pensation paid  to  railroad  companies  for  trans- 
porting troops  and  munitions  of  war. 

The  car  in  which  said  property  was '  loaded 
as  aforesaid,  while  en  route  from  St.  Joseph  to 
Hannibal  from  some  cause  unknown, and,80  far 
as  known,  without  any  fault  of  the  defendant, 
its  agents  or  emphyes,  except  as  disclosed  in  the 
foregoing  agreed  case,  took  fire  and,  with  most 
of  ite  contents,  was  consumed.  After  the  dis- 
covery of  said  fire,  most  of  the  contents  of  said 
car  could  have  been  saved  but  froili  fear  of  in- 
iury  by  explosion  of  the  cartridges  known  to 
be  therein. 

A  surgeon  of  the  United  States  Army  is  en- 
titled, by  army  regulations,  to  eight  hundred 
pounds  of  baggage. 

The  only  reason  assigned  by  defendant  for 
refusal  to  make  a  contract  for  transportation  at 
St.  Joseph  was,  on  account  of  impending  dan- 
ger from  the  unlawful  acts  of  the  enemy. 

The  property  in  question  burned  at  or  near 
Laclede,  Ifissouri,  about  ninety-seven  miles 
from  St.  Joseph,at  about  six  o'clock  A.  M.  No 
person  is  known  to  have  entered  said  car  from 
the  time  it  left  St.  Joseph  until  it  reached  the 
place  of  accident. 

If,  upon  the  foregoing  statement  of  facts,  the 
court  snail  be  of  the  opmion  that  the  plaintiff 
is  entitled  to  recover,  then  the  amount  of  dam- 
ages shall  be  ascertained  by  a  referee,  to  be  ap- 
pointed by  the  court,  who  shall  be  instructed 
to  decide  the  same  according  to  law  and  report 
his  finding  to  the  court.  Both  parties  shall 
have  the  right  to  except  to  and  file  a  bill  of  ex- 
ceptions to  any  decision  or  ruling  of  the  court, 
on  said  agreed  statement  of  facts  or  any  instruc- 
tions given  to  said  referee,  or  ruling  on  the  re- 
port of  said  referee  when  made,  and  may  sue 
out  a  writ  of  error  on  the  judgment  of  this 
court. 

To  the  report  of  the  special  commissioner  or 
referee  subsequently  made,  the  plaintiff  in  error 
filed,  among  others,  the  following  exceptions: 

Said  commissioner  has  found  that  the  plaint- 
iir  had  2,700  pounds  of  baggage  and  other  prop- 
erty lost  at  the  time  alleg^  in  said  declaration, 
and  assessed  the  value  thereof  at  the  amount 
claimed  in  said  declaration,  except  the  manu- 
script on  veterinary  surgery;  whereas,  he  should 
have  only  found  and  assessed  the  value  on  eight 
hundred  pounds  of  baggage,  the  amount  for 
which  he  was  entitled  to  transportation,  accord- 
ing to  the  agreed  statement  of  facts  filed  herein. 

Said  Commissioner  has  likewise  found  and  as- 
sessed the  value  of  the  silverware  described  in 
said  bill  of  particulars,  at  the  amount  claimed 
therein,  to  wit:  the  sum  of  $201.50,  without 
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finding  that  the  same  was  necessary  for  the 
plaintiff  and  his  family  or  either. 

Said  Commissioner  had  found  and  assessed 
the  value  of  the  surgical  instruments  described 
in  said  bill  of  particulars,  at  the  amount  claimed 
therein,  while  the  same  belonged  to  the  United 
States. 

These  objections  the  court  Overruled.  The 
case  is  brought  to  this  court  b^  writ  of  error. 

Mr,  James  Carr,  for  plamtiff  in  error: 

The  contract  of  bailment  implies,  ex  m  ter- 
mini, a  delivery  of  the  goods  by  the  bailor  to 
and  an  acceptance  by  the  bailee,  and  as  a  con- 
sequence flowing  from  the  delivery,  a  trust  or 
confidence  reposed  by  the  former  in  the  latter. 
There  was  neither  trust  nor  confidence  reposed 
in  this  case.  The  goods  sued  for  were  never 
delivered  to  the  plaintiff  in  error.  It  had  ex- 
pressly refused  to  receive  them.  The  car  in 
which  they  were  shipped  was  selected  by  the 
officer  in  command  of  the  troops.  It  was  guard- 
ed and  packed  by  them  and  then  locked  by  said 
officer.  They  were  in  the  exclusive  custody 
and  control  of  said  officer  and  men.  He  and 
his  men  were  the  agents  of  the  defendant  in  er- 
ror for  this  particular  purpose.  If  the  defend- 
ant in  error  desired  to  hold  the  plaintiff  in  error 
responsible  as  a  common  carrier  why  did  he  not 
deliver  his  goods  to  the  agents  and  employes  of 
the  plaintiff  in  error,  and  let  them  selecf  the 
car  and  pack  and  load  them  to  suit  themselves? 
Ought  the  plaintiff  in  error  to  be  held  respon- 
sible for  the  unskillful  or  negligent  loading  and 
packing  of  the  agents  of  the  defendant  in  error? 
Delivery  and  acceptance  in  some  way,  either 
actual  or  constructive,  is  indispensable.  A  car- 
rier will  not  be  chargeable,  if  there  is  no  in- 
tention to  trust  him . 

Story,  Bail.,  sec.  588;  White  v.  Winnisimmet 
Co,,  7  Cush.,  155;  Blanehard  v.  Isactcs,  3  Barb., 
888;  T</iDer  v.  R.  R.  Co.,  7  Hill.,  47;  BHnd  v. 
Dale,  8  Carr.  &  P.,  207;  ^.  /.  Co.  v.  PuUen, 
Str..  690;  Ang,  Car.,  sees.  113,  5b8;  Wells  v. 
Steam  Nav.  Co.,  2  N.  Y.,  204;  Caton  v.  Rum- 
ney,  18  Wend.,  887;  Alexander  v.  Oreene,  8 
Hill.,  9;  Cohen  y.  Frost,  2Duer,  885;  Van  Horn 
V.  Kermit,  4  E.  D.  Smith,  458;  The  Costal  Pal- 
ace V.  Vanderpool,  16  B.  Mon.,  802;  Leonard 
V.  Bendriekson,  18  Pa.,  40. 

But  if  it  be  held  that  there  was  a  bailment  to 
the  plaintiff  in  error  of  the  goods  sued  for,  then 
it  is  affirmed  that  said  bailment  was  obtained 
by  compulsion  and  is  not  binding,  because  con- 
bent  is  of  the  essence  of  a  contract;  and  where 
there  is  compulsion  there  is  no  consent,  for  this 
must  be  voluntary.  Such  a  contract  is  not  bind- 
ing for  another  reason.  It  is  founded  on  wron^. 
No  partv  is  allowed  to  establish  a  right  on  his 
wrong  doing. 

1  Pars.  Cont.,  819,  8d  ed. ;  Sasportas  v.  Jen- 
nings, 1  Bay,  470;  CoUins  v.  Westlmry,  2  Id., 
211. 

There  never  was  any  undertaking  to  carry, 
as  is  alleged  in  the  declaration,  and,  as  a  conse- 
quence, there  was  no  delivery. 

Ang.  Car.,  sec.  130;  Cohen  v.  JIume,  1  Mc- 
Cord,  439. 

Let  it  be  conceded,  for  the  sake  of  the  argu- 
ment, tliat  the  plaintiff  in  error  was  acting  as 
a  private  carrier  for  hire  and  not  in  its  capacity 
of  a  common  carrier  of  passengers  and  property, 
when  the  goods  sued  for  were  burned;  and 
still  it  cannot  be  held  responsible  in  damages 
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for  die  burning*  in  the  absence  of  negligence. 
Now,  it  is  expressly  stated  in  the  agreed  state- 
ment of  facts,  that  the  goods  sued  for  were 
burned  without  any  fault  of  the  defendant,  its 
agents  or  emplayis, 

Ang.  Carr.,  sees.  46,  54;  Story,  Bail.,  sec. 
495;  Satterlee  v.  Oroat,  1  Wend..  278;  WelU  v. 
JVa«.  a?.,  2  N.  Y.,  204;  Caton  ▼.  Rumney,  13 
Wend.,  889;  Runyan  y.  CaidtoeU,  7  Humph., 
134;  Alexander  v.  Greene,  8  Hill,  9;  Brind  v. 
Dale,  8Carr.  &  P.,  207. 

The  onue  probandi  of  negligence  in  the  case 
of  a  private  carrier  for  hire,  is  on  the  owner  of 
the  goods. 

Story,  Bail.,#ec.  454;  Ang.  Car.,  sec.  54; 
Wpld  V.  Pickfard,  8  Mees.  &  W.,  443;  Hinton 
V.  Dibbin,  2  Ad.  &  E.  (N.  S.)  648;  Bnnd  v. 
Dale,  8  Carr.  &  P.,  207;  Foote  v.  Storre,  2  Barb., 
326;  Licfitenhein  v.  R.  R.  Co,,  l\  Cush.,  70; 
Nat).  Co.  V.  Bk.,  6  How.,  884. 

The  defendant  in  error  was  guilty  of  negli- 
gence, in  having  his  goods  loaded  in  the  car 
with  the  9.000  musket  cartridges,  which  were 
of  a  highly  combustible  nature  and  liable  toig* 
nite  by  the  friction  occasioned  by  the  oscillation 
of  the  train.  He  voluntarily  had  his  goods 
placed  in  said  car.  He  had  the  privilege  of 
putting  them  in  the  baggage  car,  in  charge  of 
the  baggagemaster.  He  aid  not  do  so.  The 
baggage  car  was  not  burned  nor  anything  in  it 
injured.     Volenti  nonJU  injuria. 

White  V.  Winnudmmet  Co.,  7  Cush.,  161; 
Robinson  v.  Dunmore,  2  Bos.  &  P.,  416;  Ang. 
Car.,  sees.  117,  57;  Bnvd  v.  Dale,  8  Car.  &  P., 
207. 

The  compensation  paid  by  the  government 
for  carrying  the  defendant  in  error,  was  less 
than  half  the  rate  charged  citizens  for  tlie  same 
service.  This  compensation  is  grossly  inade- 
quate to  the  responsibility  sought  by  the  defend- 
ant in  error  to  be  fixed  upon  the  plaintiff  in  er- 
ror. Moreover,  the  army  regulations  entitled 
him  to  transportation  for  only  800  pounds  of 
baggage;  whereas  the  fact  is,  that  he  had  2,700 
pounds,  which  he  was  having  transported  at  the 
expense  of  the  government,  and  at  g«>vernment 
rates  and '  under  the  agis  of  the  government, 
instead  of  paying  a  fair  and  adequate  compen- 
sation for  the  benefit  conferred  and  the  great 
respon&ibillty  incurred. 

2  Kent,  802,  sp.  103;  Ang.  Car.,  sees.  210, 
214. 

Silverware  is  not  baggage.  Bell  v.  Drew,  4 
E.  D.  Smith,  39. 

Samples  of  merchandise  are  not.  Hawkins 
v.  Hofftnan,  6  Hill.,  586;  R.  R.  Co.  v.  Marcus, 
38  111.,  219. 

A  trunk  of  merchandise  is  not.  Pardee  v. 
Drew,  25  Wend.,  459;  ColUm  v,  R.  R.  Co.,  10 
Cush.,  506. 

Bank-notes  in  a  traveling  trunk  are  not  bag- 
gage.    Bk.  v.  Brown,  9  Wend.,  86. 

The  defendant  did  not  own  the  surgical  in 
struments  sued  for.  They  belong  to  the  United 
States.  He  never  accounted  for  them  to  the 
United  States.  He  has  do  right  to  recover  for 
them.  The  United  States  might  sue  the  plaint- 
iff in  error  and  recover  for  them. 

Mr.  J.  Hubley  Aahton  and  //.  Ooodfellow, 
for  defendant  in  error: 

First.  It  will  not  be  denied  that  this  Company 
was  and  is  a  common  carrier  of  goods  and 
merchandise,  as  well  as  of  passengers  and  their  I 
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baffgage,and  that,  by  virtue  of  this  employmeDt, 
independent  of  any  special  agreement,  the  Com- 
pany is  accountable  as  an  insurer  for  any  dam- 
age or  loss  that  may  happen  in  the  course  of 
the  conveyance,  to  all  goods  or  basgage  in- 
trusted to  it,  its  agents  or  servants,  ror  trans- 
portation on  its  railroad,  unless  arising  from 
the  act  of  Qod  or  the  public  enemy. 

Redf.  Car.,  sec.  37,  ei  eas.  eit.;  Ang.  Car., 
sec.  78.  etcas.  eit.;  Nav.  Co.  v.  Bk.,  6  How., 
381 ;  Mfg.  Co.  ▼.  R.R.,3  Wall.,  112  (70  U.  8., 
XVIII.,  171). 

Second.  Kor  will  it  be  denied,  we  apprehend, 
that  the  responsibility  of  a  common  carrier  re- 
sults, not  from  any  contract  nor  from  any  im- 
plied undertaking  or  understandingbetween  the 
parties,  but  from  the  public  nature  of  the  oflSce 
or  employment,  and  the  receipt  of  or  the  right 
to  receive  the  charge  or  freight  for  the  carriage. 

Pozzi  V.  Shipton,  8  Ad.  &  Ell..  968;  MarshaU 
▼.  r.  N.  di  B.  Rfultoay,  11  C.  B.,  655;  Bk,  v. 
Steamboat  Co.,  2  Story,  35;  HaUyf.  Cheney,  m 
N.  H.,  26;  Hurt  v.  R.  R.  Co.,  40  Miss..  8»1. 

Third.  It  follows  that,  as  common  carriers 
are  a  "  kind  of  public  officers,  and  owe  to  the 
public  a  general  duty,  independent  of  any  con- 
tract in  the  particular  case"  {Bretherton  ▼. 
Wood,  8  Brod.  &  B.,  54)  they  are  liable  for  a 
breach  of  duty,  in  every  instance,  to  the  party 
injured,  whether  the  service  was  undertaken  at 
the  instance  of  such  party  or  some  third  per- 
son; and  that  such  liability  may  beenforoea  by 
an  action  ex  delicto  or  ex  contractu,  or  ex  dtUeto 
quoMex  contractu. 

Nav.  Co.  y.  Bk.,  6  How.,  380;  SaltonttaU  ▼. 
Stockton,  Taney,  19;  Marshall  y.  York  N,  d  B. 
Railroad,  11  C.  B.,  655;  S.  a,7  Enj?.  L.  &E.. 
519;  GladfoeUv.  Steggall,  5  Bing.  (N.  C.)  733. 

Fourth .  Although  a  common  carrier,  if  he  have 
grounds  deemed  reasonable  by  the  law  for  not 
receiving  eoods  offered  for  transporfation,  will 
be  excused  from  his  obligation  to  carry;  yet,  if 
he  once  receives  them,  he  becomes  an  insurer, 
and  can  only  exonerate  himself  from  liability 
by  showing  that  the  loss  arose  from  inevitable 
accident. 

Story,  Bail.,  sec.  508;  Poreher  y.  Koriheaet 
R.  i?,,  14  Rich.  (S.  C.)18l. 

It  can  never,  however,  be  competent  for  this 
Company  (defendant)  to  refuse  to  transport  over 
its  road  the  troops  and  property  of  the  United 
States,  for  any  such  reason  as  that  alleged  in 
the  present  case  for  its  refusal  to  make  a  con- 
tract for  the  transportation  of  the  troops,  yvith 
whom  the  plaintiff  below  was  marching,  before 
they  started.  * 

If  the  provision  in  the  4th  section  of  the  Act 
of  Congress  of  June  10,  1853,  10  Stat,  at  Lt,,  9, 
means  anything,  it  means  that  this  railroad  sAiall 
always  be  obliged  to  carry  the  troops  and  prop- 
erty of  the  National  Government.  Whether  the 
Act  authorizes  the  Company  to  charge  for  this 
service  or  not.  which  need  not  be  discussed,  it 
at  least  obliges  this  Company,  in  its  character 
of  common  carrier,  to  transport  the  national 
troops  and  property,  whenever  required  by 
competent  authority  of  the  government. 

Fifth.  The  plaintiff^s  baggage  was  delivered 
to  and  received  by  the  defendant  for  transpor- 
tation, and  it  became  responsible  for  safe  car- 
riage. 

1.  The  plaintiff  was  received  as  a  passenger 
on  the  train,  and  this  implied  liability  for  the 
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safety  of  his  baggage  at  least.  And  the  rule  ap- 
plies, whether  a  passen^^r  has  paid  fare  or  not. 
Burt  ▼.  B.  R,  Co.,  40  Miss.,  891. 

It  is  settled  by  multitudes  of  cases,  that  the 
bfl^B^ge  of  a  passenger  intrusted  to  one  whose 
business  it  is  to  transport  persons  and  their  bag 
gage  and  with  whom  the  owner  has  embarked, 
u  under  the  same  protection  as  the  goods  which 
are  intrusted  to  a  common  carrier  of  merchan- 
dise. 

Merrdl  ▼.  OrinneU,  30  N.  Y.,  609;  1  8m. 
Lead.  Cas.,  Part  I.,  p.  882. 

2.  The  agreed  case  expressly  finds  that,  on 
the  demandof  the  oflScer  in  command  of  these 
troops,  the  defendant  furnished  transportation 
for  them,  as  well  as  for  the  plaintiff,  and  the 
public  and  private  property  which  they  brought ; 
that  the  car  in  which  this  property  was  stored, 
was  placed  by  the  agents  and  employees  of  the 
defendant  in  the  train  on  which  the  command 
was  carried  and  that,  on  the  arrival  of  the 
troops  at  Hannibal,  the  compensation  payable 
for  transporting  the  troops  and  Uie  property, 
was  fixed  by  agreement  between  the  proper  of- 
ficer and  the  Oompany,  and  the  amount  after- 
wards received  from  the  United  States  by  the 
defendant. 

We  understand  from  this,  that  the  payment 
madeby  the  Government  was  for  one  entire  serv- 
ice, precisely  as  if  the  amount  had  been  agreed 
upon  and  paid  before  the  troops  started;  and 
that  the  Company  had  then  furnished  cars  to 
convey  them  and  their  bageage  and  the  public 
property  in  their  charge.  The  payment  made 
was  for  the  fare  of  all  the  troops,  and  the 
freight  on  all  the  property  they  brought  and 
placed  in  the  Company's  car. 

The  compensation  received  was  none  the  less 
Buch  because  it  was  adjusted  afterwards. 

The  only  reason  why  no  contract  was  made 
and  signed  before  they  started,  was,  that  the 
Company  did  not  desire  to  be  responsible  for 
any  loes  happening  through  rebel  vu>lence.  At 
that  day  it  was,  doubtless,  supposed  sudi  loss 
would  not  be  within  the  exception  of  the  act  of 
the  public  enemy.  But  this  court  had  not  then 
decided  the  Priu  cases  nor  Mauran  v.  Jne.  Co. , 
6  WaU.,  1  (78  U.  S.,  XVIIL,  888). 

No  express  stipulation  was  made,  however, 
before  they  started,  discharging  the  Company 
from  any  of  the  duties  annexed  to  its  employ- 
ment; much  less  from  that  of  being  liable  for 
loss  by  accidental  or  other  fire;  and  it  is  the  law 
of  this  cotut  that  nothing  short  of  such  a  stipu 
lation  can  qualify  the  common  law  liability  of 
the  carrier. 

The  arrangement  in  regard  to  the  baggage 
was  made  with  the  Company  by  the  proper  of- 
ficer. That  this  arrangement  contemplated  a 
separate  car  for  ail  the  property  with  the  com- 
mand, i^nd  not  the  ordinary  conveyance  in  the 
regular  baggage  car,  as  in  the  case  of  a  private 
passenger,  cannot  affect  the  carrier's  responsi- 
bility. Nor  can  it  matter  that  the  officer  selected 
the  car.  The  car  was  the  defendant's.  It  Is  not 
pretended  that  the  accident  happened  through 
any  defect  in  the  car. 

It  must  be  equally  unimportant  that  the 
soldiers,  and  not  the  servants  of  the  Company, 
loaded  the  car,  so  far  as  the  question  of  the  ae- 
livery  of  the  goods  to  it  for  carriage  is  con- 
cerned. 

If  a  railway  company  talce  a  car,  though  on 
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its  own  truck,  over  its  railway,  they  are  com' 
mon  carriers. 

J\r.  J,  R.  R.  Go,  v.  P.  R.  R,  a?.,  8  Dutch., 
100. 

And  the  court  held  in  that  case,  that  where 
common  carriers  undertake  to  carry  an  article 
for  pay,  the  presumption  is  that  they  undertake 
as  common  carriers. 

The  Company  will  not  be  exonerated  because 
the  owner  of  the  goods  furnishes  his  own  car, 
and  assumes  the  loading  and  unloading,  and 
furnishes  abraleman  to  accompany  the  car; 
MaWrry  v.  R.  R.  Co.,  89  Barb.,  488; 

Nor  if  the  goods  are  placed  in  a  crate  belong- 
ing to  an  express  company,  and  placed  in  charge 
of  the  carrier; 

Na^.  Co.  v.  Bk.,  6 How.,  844; 

Nor  where  a  warehouseman,  having  cotton 
to  send  by  rail,  applied  to  the  company,  who 
ran  a  car  upon  a  side  track  to  the  warehouse; 

R.  R.  Co.  V.  Smyser,  88  111.,  861;  Merritt  v. 
(M  Col.  AN,  RaUui,,  11  Allen,  80; 

Nor  if  the  owner  accompanies  the  goods  to 
look  after  them ; 

Robinson  v.  Dunmore,  2  Bos.  &  P.,  416; 

Nor  where  a  passen^r  on  a  boat  takes  charge 
of  his  property  after  it  is  placed  on  the  boat; 

FUkor  V.  CUAes,  12  lU.,  844. 

If  the  carrier  receive  an  article  for  carriage, 
though  not  bound  to  receive  it  at  the  time  or 

glace,  or  in  the  condition  in  which  offered,  he 
i  responsible. 

PickfoTd  V.  Grand  June,  R.  R,  12  Mees.  & 
iv.,  766. 

If  the  government  paid  for  more  baggage  than 
the  officer  was  entitled  to  carry,  under  the 
regulations,  in  the  quartermaster's  wagons,  that 
was  its  affair. 

The  Company  furnished  transportation  for 
all  the  property  with  the  command, and  incurred 
the  carrier's  responsibility  for  all.  If  some  of 
the  property  was  not  strictly  baggage  its  ac- 
ceptance for  carriage  renders  the  Company  lia- 
ble for  it. 

Myiter  v.  R.  R.  Co.,  41  Mo.,  507;  Okueo  v. 
i2.  i2.,86Barb.,  661. 

If  a  carrier  suffer  a  passenger  to  treat  prop- 
erty as  baggage  and  there  is  no  fraud,  it  can- 
not, after  Qie  loss,  set  up  that  it  was  merchan- 
dise 

CahOl  V.  Lond.  A  N.  W,  Railv>.,  18  C.  B.  (N. 
8.)  818;  BuOsrv.  H.R.  Railway,  8  E.  D.  Smith, 
571. 

What  is  baggage?  The  Court  of  Appeals  of 
New  York,  in  a  recent  case,  has  well  said  (Ch. 
J.  Denio  and  Mullin,  J.)  that  it  is  necessarily  a 
relative  term,  and  must  be  defined  by  the  facts 
and  circumstances  of  each  case;  and  that  the 
question  is  one  for  the  Jury,  rather  than  the 
court. 

MerriU  v.  OrinneU,  80  N.  Y.,  609;  Hopkins 
V.  Wescott,  6Blatchf.,64;  Woodsy.  Devin,  18 
111.,  750;  McQiU  v.  Rotoand,  8  Pa.  St.,  452; 
Jones  V.  Voorfises,  10  Ohio,  145. 

As  for  the  surgical  instruments,  it  has  been 
held  that  these,  In  the  case  of  a  medical  man, 
are  baggage. 

Oiles  V.  FaunUeroy,  18  Md.,  129. 

They  are  like  the  tools  of  a  carpenter  {Porter 
V.  Hildebrand,  14  Pa.,  129)  the  breastpin  of  a 
lady  (8  Barr,  supra)  and  the  manuscript  of  a 
student.  6  Blatchf.  (C.  C.)  64,  supra. 

Defendant's  counsel  says  the  plaintiff  did  not 
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own  the  inBtruments.  There  is  no  such  flndiDg. 
If  he  did  not,  he  was  accountable  for  them  to 
the  goTernment,  and  can  recover  for  them. 

Mr,  Juitiee  Field  delivered  the  opinion  of 
the  court: 

Two  questions  are  presented  by  the  record 
for  our  determination:  1,  whether  upon  the 
facts  stated  in  the  agreed  case  the  Railroi^  Com 
pany  was  liable  as  a  common  carrier  for  the 
safe  conveyance  of  the  bageage  and  other  prop- 
erty of  the  plaintiff;  andr«,  whether  there  was 
any  error  in  the  assessment  of  damages  as  al- 
lowed bv  the  circuit  court. 

The  Kailroad  Company  was  chartered  by  the 
Legislature  of  Missouri  in  1847.  and  for  many 
years  its  railroad  between  the  City  of  Hannibal, 
on  the  Mississippi  River,  and  the  City  of  Saint 
Joseph,  on  the  Missouri  River,  has  been  con- 
structed and  in  operation.  Between  those  places 
the  Company  was,  in  1861.  a  common  carrier, 
over  its  road,  of  passengers  and  their  baggage, 
and  of  goods  and  merchandise.  As  such  carrier, 
its  duties  and  liabilities  were  plain ;  as  a  carrier 
of  passengers  it  was  bound,  unless  there  was 
reasonable  ground  for  refusal,  to  take  all  per- 
sons who  applied  for  passage,  and  their  bag- 
gage and,  as  a  carrier  of  goods,  to  take  ^1 
oUier  propertv  offered  for  transportation,  and 
was  responsiole  for  the  safe  conveyance  of 
the  baggage  and  other  property  to  the  point  for 
which  t£ey  were  destined,  or  the  termination 
of  the  road,  unless  prevented  by  inevitable  ac- 
cident or  the  public  enemy.  Its  obligations  and 
liabilities  in  these  respects  were  not  dependent 
upon  the  contract  of  the  parties,  though  they 
might  have  been  modified  and  limited  bv  such 
contract.  They  were  imposed  upon  it  by  the 
law,  from  the  public  nature  of  its  employment, 
independent  of  any  contract. 

If  at  any  time  reasonable  ground  existed  for 
refusing  to  receive  and  carry  passengers  apply- 
ing for  transportation,  and  their  baggage  and 
other  propertv,  the  Company  was  bound  to  in- 
sist upon  sudn  ground  if  desirous  of  avoiding 
responsibility.  If  not  thus  insisting,  it  recefved 
the  passengers  and  their  baggage  and  other 
property,  its  liability  was  the  same  as  though  no 
ground  for  refusal  had  ever  existed. 

It  does  not  appear  from  the  agreed  case  that 
the  Companv  refused  to  transport  over  its  road 
the  troops  of  the  United  States,  and  the  plaint- 
iff and  his  family  who  accompanied  them,  when 
they  arrived,  in  December,  1861,  at  Saint  Jo* 
sepn,  or  their  baggage,camp  equipments,  arms, 
munitions  and  other  property,  but  only  that  it 
refused  to  enter  into  any  special  contract  for  the 
transportation,  on  account  of  the  danger  to  the 
troops  from  the  insurrectionary  condition  of 
the  country  through  which  the  road  ran,  and 
the  frequent  depredations  committed  by  armed 
bands  of  rebels  upon  the  railroad,  and  its  track, 
bridges,  depots  and  station-houses. 

It  was  usual  at  the  time,  and  during  the  en- 
tire war,  for  railroad  companies  to  transport 
troops  of  the  United  States,  with  their  baggage 
at  a  less  rate  per  head,  and  their  equipments, 
arms  and  munitions  at  a  less  rate  per  pound, 
than  the  prices  paid  by  ordinary  passengers  for 
similar  services,  and  it  was,  undoubtedly  .the  de- 
sire of  the  commanding  officer  in  this  case  to 
have  a  special  contract  as  to  the  amount  of  com- 
pensation to  be  paid  for  the  transportation.  As 
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we  read  the  agreed  statement  it  was  only  a  con- 
tract of  this  kind,  fixing  the  rate  of  compensa- 
tion, which  was  refused. 

Whether  the  reasons  assigned  would  also  have 
justified  a  refusal  to  transport  the  troops  and 
the  plaintiff,  with  his  family,  and  their  baggage 
and  other  property,  it  is  unnecessary  to  deter- 
mine. It  is  enough  to  fasten  a  liability  upon  the 
Company  that  it  did  not  insist  upon  these  rea- 
sons and  withhold  the  transportation,  but,  on 
the  contrary,  undertook  the  carriage  of  men  and 
property  without  being  subjected  to  any  com- 
pulsion or  coercion  in  die  matter. 

The  liability  of  the  Company  was  in  no  re- 
spect affectea  by  the  fact  that  the  baggage, 
camp  equipments,  arms  and  munitions  of  uie 
troops  and  the  property  of  the  plaintiff  were 
placed  in  a  separate  car,  selected  by  the  com- 
manding officer  out  of  several  cars  standing  in 
the  yard  of  the  Company,  and  not  in  its  r^a- 
lar  baggage  car,  or  by  the  fact  that  the  car  was 
loaded  by  some  of  the  soldiers  detailed  for  that 
purpose,  and  not  by  the  servants  of  the  defend- 
ant. The  car  selected  belonged  to  the  Com- 
pany, and,  after  it  was  loadra  and  locked  by 
the  commanding  officer,  the  agents  and  em- 
ployes  of  the  Company  took  cl^rge  of  it  and 
placed  it  in  the  regular  train,  which  trans- 
ported the  troops  and  the  plaintiff  and  his  fam- 
ily, next  to  the  tender  of  the  engine.  The  lia- 
bility of  the  Company  attachea  when  it  thus 
took  possession  of  the  property.  No  objection 
was  made  at  the  time  to  the  selection  of  a  sep- 
arate car  for  the  baggage  and  other  property  of 
the  troops  and  the  plaintiff,  or  to  the  kind  of 
property  offered  for  transportation,  or  to  the 
manner  in  which  the  property  was  packed,  or 
to  the  locking  up  of  6ie  car  by  the  command- 
ing officer.  If  objection  existed  on  any  of 
these  grounds,  or  on  any  other  ground  not 
concealed,  but  open  to  the  observation  of  Uie 
Company,  it  should  have  been  stated  before 
the  property  was  received.  The  Company 
might  then  have  insisted,  as  a  condition  of  its 
undertaking  the  transportation,  upon  the  selec- 
tion of  a  different  car,  or  upon  superintending 
its  loading,  or  upon  the  possession  of  its  key, 
or  upon  all  of  these  things.  Not  having  thus 
insisted,  but  having  received  the  property  and 
undertaken  its  transportation  in  the  car  ia 
which  it  was  placed,  the  Company  assumed, 
with  respect  to  it,  the  ordinary  liabilities  of  a 
common  carrier. 

The  case  of  MaUory  v.  The  Tioga  R  R  <h. 
89  Barb.,  488.  is  much  stronger  than  thia. 
There  the  company  only  agreed  with  the  plaint- 
iff to  furnish  the  motive  power  to  draw  his  can 
laden  with  his  property,  he  to  load  and  unload 
the  cars  and  to  furnish  brakemen,  to  be  under 
the  control  of  the  conductor  of  the  train  to  ac- 
company them;  yet  the  company  was  held 
liable,  as  a  common  carrier,  for  injuries  to  the 
cars  and  the  property  of  the  plaintiff  not  caused 
by  inevitable  accident  or  the  public  enemy. 
The  court  did  not  consider  the  fact  that  the 
property  was  transported  in  the  cars  of  the 
plaintiff  aud  that  the  cars  were  loaded  and 
unloaded  by  him,  affected  in  any  respect  the 
liability  of  the  company,  the  entire  train  in 
which  the  cars  were  moving  being,  while  on 
the  route,  under  the  control  and  management 
of  its  servants  and  employ^. 

In  all  such  cases  the  liability  of  the  common 
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carrier  attaches  when  the  property  passes,  with 
his  assent,  into  his  possession,  and  is  not  af- 
fect^ by  the  car  in  which  it  is  transported,  or 
the  manner  in  which  the  car  is  loaded.  The 
common  carrier  is  regarded  as  an  insurer  of  the 
property  carried,  ana  upon  him  the  duty  rests 
to  see  that  the  packing  and  conveyance  are 
such  as  to  secure  its  safety.  The  consequences 
of  his  neglect  in  these  particulars  cannot  be 
transferred  to  the  owner  of  the  property. 

It  does  not  distinctly  appear,  from  the  agreed 
case,  whether  any  troops  were  detailed  to 
guard  the  car  which  contained  their  property 
and  that  of  the  plaintiff,  except  while  the  car 
was  being  loaded.  But  if  it  were  admitted 
that  a  special  guard  was  appointed  for  the  car 
on  the  route,  the  admission  would  not  aid  the 
Company  or  relieve  it  of  liability.  The  con- 
trol and  management  of  the  car,  or  of  the 
train,  by  the  servants  and  e^nplayees  of  the 
Company,  were  not  impeded  or  interfered  with; 
and  where  no  such  interference  is  attempted,  it 
can  never  be  a  ground  for  limiting  the  respons- 
ibility of  the  carrier  that  the  owner  of  the 
{>Toperty  accompanies  it  and  keeps  a  watchful 
ookout  for  its  safety.  , 

The  ruling  of  the  court  upon  the  findings  of 
the  referee  appointed  to  ascertain  the  damages 
sustained  by  the  plaintiff,  does  not  appear  to 
us  to  be  open  to  any  valid  objection.    A  con- 
siderable portion  of  the  property,  it  is  true, 
was  not  personal  baggage,  which  the  Company 
was  obliged  to  transport  under  the  contract  to 
carry  the  person ;  nor  does  it  appear  that  it  was 
offered  to  the  Company  as  such.    It  embraced 
buffalo  robes,  hair  mattresses,  pillows,  writing 
desks,  tables,  statuary  and  pictures,  in  relation 
to  which  there  could  be  no  concealment,  and 
it  is  not  pretended  that  any  was  attempted. 
Where  a  railroad  company  receives  for  trans- 
portation, in  cars  which  accompany  its  passen- 
ger trains,  property  of  this  character,  m  rela- 
tion to  which  no  fraud  or  concealment  is  prac- 
ticed or  attempted  upon  its  employeea  it,  roust 
be  considered  to  assume,  with  reference  to  it, 
the  liability  of  common  carriers  of  merchan- 
dise.   It  may  refuse  to  receive  on  the  passen- 
ger train,  property  other  than  the  bagnige  of 
the  passenger,  for  a  contract  to  carry  the  per- 
son only  implies  an  undertaking  to  transport 
such  a  limited  quantity  of  articles  as  are  ordi- 
narily taken  by  travelers  for  their  personal  use 
and  convenience;  such  quantity  depending  of 
course  upon  the  station  of  the  party,  the  object 
and  length  of  the  journey,  and  many  other 
considerations.    But  if  property  offered  with 
the  passenger  is  not  represented  to  be  baggage, 
and  it  is  not  so  packed  as  to  assume  that  appear- 
ance, and  it  is  received  for  transportation  on 
the  passenger  train,  there  is  no  reason  why  the 
carrier  should  not  be  held  e(][ually  responsible 
for  its  safe  conveyance  as  if  it  were  placed  on 
the  freight  train,  as  undoubtedly  he  can  make 
the  same  charge  for  its  carriage. 

Here  two  companies  of  artillery  in  the  Army 
of  the  United  8tates  sought  transportation  with 
their  arms,  equipments  and  ammunition.  The 
plaintiff,  as  surgeon  in  the  arm^,  was  ordered 
to  accompany  the  troops,  and  for  him  and  his 
family  and  his  propertv  transportation  was 
also  sought  as  part  of  the  general  transporta- 
tion for  the  whole  command.  On  arrival  at 
Hannibal,  the  amount  of  compensation  for  the 
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entire  transportation,  which  included  carriage 
of  men  and  propertjp,  was  agreed  upon  and 
was  subsequently  paid.  It  is  to  be  presumed, 
when  the  compensation  was  fixed,  that  the 
Company  took  into  consideration,  not  merely 
the.  peculiar  kind  of  property  carried  by  the 
troops,  which  could  hardly  be  treated  as  sim- 
ple baggage  of  travelers,  but  also  the  property 
besides  baggage  possessed  by  the  plaintiff  and 
his  family.  The  value  of  *  the  unpublished 
treatise  on  veterinary  surgery,  and  of  the  jew- 
elry, as  estimated  by  the  referee,  was  excluded 
in  the  amount  allowed.  The  value  of  the  sur- 
gical instruments  was  properly  included.  In- 
struments of  that  character,  m  the  case  of  a 
surgeon  in  the  army  traveling  with  troops,  may 
properly  be  regarded  as  part  of  bis  baggage. 
He  may  be  required  to  use  these  instruments 
at  any  time,  and  must,  accordinsly,  have  them 
Dear  his  person  where  they  can  be  had  upon  a 
moment's  notice.  Whether  the  table  &ver- 
ware  of  the  plaintiff,  although  of  a  very  lim- 
ited amount,  can  be  regarded  in  the  same  man- 
ner, admits  of  much  doubt.  It  does  not  ap- 
pear that  the  plaintiff  or  his  family  had  any 
occasion  for  this  ware  on  the  cars,  or  even  that 
they  carried  it  with  any  intention  of  using  it 
on  the  route.  It  is  not,  however,  necessary  to 
charge  the  defendant  that  it  should  be  treated 
as  baggage.  Its  value  may  be  properly  in- 
cluded in  the  amount  of  damages,  considering 
it  only  as  part  of  the  property  which  the  Com- 
pany received  as  a  common  carrier  of  goods, 
and  against  the  loss  of  which,  from  any  cause 
but  inevitable  accident  or  the  public  enemy,  it 
was,  as  such  carrier,  an  insurer  to  the  plaintiff. 
We  see  no  error  in  the  judgment  of  the  Oircuii 
Courts  and  it  is  accordingly  affirmed. 

ated— 100  U.  S.,  29:  12  Blatohf.,  480:  34  Am.  Rep., 
878  (127  Mass.,  322). 


AUGUSTUS  W.  WALKER,  Plff,  in  Shr., 

V. 

A.  M.  DREVILLE,  Widow  of  Louis  Emmbr- 

LING. 

(See  S.  C,  12  WaU.,  44(M4S.) 

Appeal  and  writ  of  error  in  Louisiana  eases — 
appeal  in  equity  proceedings. 

NotwithstaDdinflT  the  pecullaritlee  of  the  Civil 
Code  of  Louisiana,  the  distinctions  between  law  and 
equity  must  be  preseved  in  the  Federal  Courts,  and 
equity  causes  from  that  circuit  must  come  here  by 
appeal,  and  common  law  causes  by  writ  of  error. 

where  a  proceedlner  in  equity,  to  wit:  a  foreolo»- 
ure  of  a  mortflrafire,  is  brought  here  by  writ  of  error 
and  not  by  appeal,  the  writ  must  be  dismissed. 

[No.  151.] 
Argued  Oct.  18,  1871.      Decided  Nov.  f  7.  1871. 

IN  ERROR  to  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  Louisiana. 
The  history  and  facts  of  the  case  are  fully 
stated  by  the  court. 
Mr.  T.  J.  Durant,  for  plaintiff  in  error. 
Mr.  Miles  Taylor,  for  defendant  in  error. 

Mr.  Justice  Miller  delivered  the  opinion  of 
the  court : 

The  plaintiff  in  the  Circuit  Couri  of  Loui- 
siana filed  her  petition,  in  which  she  alleges 
that  Walker,  the  defendant,  is  indebted  to  her 
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in  the  sum  of  $6;402.90,  and  she  shows  how 
this  debt  originated;  how  the  note  on  which  it 
is  founded  came  into  her  possession ;  how  much 
of  it  has  been  paid  and  how  much  remains  due. 
She  further  sets  forth  that  a  mortgage  was 
given  by  defendant  on  certain  real  estate,  which 
she  describes,  to  secure  the  payment  of  the 
note;  and  she  files,  as  exhibits  with  her  petition, 
copies  of  Uie  note  and  the  credits  indorsed  on 
it,  and  of  the  mortgage,  with  its  acknowledge 
ment  and  certificate  of  record. 

She  prays  that  Walker  may  be  cited  to  ap- 
pear before  the  court,  and  that,  after  legal  pro- 
ceedings had,  he  be  condemned  to  pay  tne  sum 
which  she  claims,  with  interest  and  costs,  and 
five  per  cent,  lawyers'  fees,  as  stipulated  in  the 
mortgage;  and  that  the  plantation  mentioned 
in  Uie  mortgage  be  adjudged  and  decreed  to  be 
subject  to  the  pavment  of  the  said  debt,  inter- 
est and  costs;  and  then  follows  a  separate  prayer 
for  seneral  relief- 
There  is  for  answer:  first,  a  short  general  de- 
nial of  all  the  allegations  of  the  petition ;  and 
there  is  afterwar&  a  long  supplemental  an- 
swer, as  it  is  called,  which  is  in  the  nature  of  a 
crossbill,  setting  up  usury,  and  across  demand, 
which  is  called  by  the  court  a  reconvention. 
This  latter  pleading  is, by  order  of  the  court,aft' 
erwards  stricken  out,  apparently  on  the  ground, 
that  it  was  barred  by  the  Statute  of  Limitations. 
This,  however,  is  done  after  a  distinct  hearing 
on  that  subject. 

The  final  judgment  or  decree  of  the  court  is, 
"  That  plaintiff  recover  of  the  defendant  the 
s^im  claimed,  with  interest,  costs  and  lawyers' 
fees;  with  privilege  and  mortgage  on  the  prop- 
erty described  in  the  Notarial  Act,  passed  be- 
fore^Ad.  Mazurean,  notarv,  a  certified  copy  of 
which  IS  made  part  hereof." 

We  have  been  thus  particular  in  statine  the 
pleadings,  the  orders  and  the  decree  of  the 
court,  because  we  think  they  show,  so  as  to 
need  no  further  argument,  to  a  mind  familiar 
with  equity  jurisprudence,' that  the  procedure 
is,  in  its  essential  nature,  a  foreclosure  of  a 
mortgage  in  chancery. 

It  has  all  the  essential  qualities  of  such  a  suit, 
and  it  has  none  which  is  not  usual  and  appro- 
priate in  such  a  proceeding.  It  is  true  that 
there  is  a  personal  jud^ent  against  defendant, 
but  the  ninety  second  Rule  of  equity  practice 
prescribed  bv  this  court  clearly  authorizes  such 
a  judgment  in  foreclosure  cases.  It  is  the  pre- 
cise mode  of  foreclosing  mortgages  adopted  in 
many  of  the  States  under  their  codes,  and  in  all 
of  them,  when  there  is  a  separate  chancery 
docket,  such  proceedings  are  classed  among  the 
chancery  causes. 

We  have  so  often  decided  that  notwithstand- 
ing the  peculiarities  of  the  Civil  €ode  of  Loui- 
siana, the  distinctions  between  law  and  equity 
must  be  preserved  in  the  Federal  CourU.  and 
that  equity  causes  from  that  circuit  must  come 
here  by  appeal,  and  common  law  causes  by 
writ  of  error,  that  we  cannot  now  depart  from 
that  rule  without  overruling  numerous  decis- 
ions and  a  well  settled  course  of  practice.  San 
Pedro,  2  Wheat.,  182;  McCoUum  v.  Eager,  2 
How.,  61;  Min(yr  v.  TUloUon,  2  How.,  892; 
Surgett  v.  Lapiee,  8  How.,  48;  Brewster  v. 
WakeJUld,  22  How..  118  [63  U.  8.,  XVL,  801]; 
Thompson  v.  jB.  jB.  Co,,  6  Wall.,  184  [73  U.  8., 
XVI1L,765]. 
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Tfts  present  ease  being  a  proceeding  in  equity 
brought  here  by  a  writ  of  error,  and  notbi  ap- 
peal, the  writ  must  be  dismissed. 

Dissenting,  Mr,  Jtistiee  Bradley  and  Jfn 
Justiee  Swayne. 

Cited— 17  Wall.,  18 ;  2  Wood,  172. 


SAMUEL  W.  SMITH,  Plff,  in  Err,, 

V, 

JOSEPH  F.  SHEELEY. 

(See  S.  C,  12  Wall.,  858-382.) 

Estoppel  by  quitclaim  deed — vendor,  when  cannot 
question  potoer  of  corporation  to  purchase. 

Where  a  person  occupylnfir  land  gives  a  power  of 
attorney  to  sell  his  interest  thereia,  and  sutwe- 
quently  acquires  the  leiral  title  and  reoeives  the 
money  on  tne  sale  by  his  attomev,  he  cannot  disa- 
vow such  sale  and  recover  the  land,  nor  can  his 
subsequent  grantee  do  so,  on  the  ground  tiiat  be 
did  not  have  the  legal  title  at  the  time  of  the  execu- 
tion of  the  power  of  attorney,  although  the  deed 
of  the  attorney  was  a  quitclaim, 

A  party  who  makes  a  sale  of  real  estate  to  a  bank 
cannot  question  its  capacity  to  take  the  title,  after 
it  has  paid  him  the  consideration  for  the  purchase' 

[No.  190.] 
Submitted  Not.  7. 1871,    Decided  Nov.  S7, 1871. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Nebraska. 

Suit  in  ejectment  was  brought  in  the  court 
below,  by  the  plaintiff  in  error.  The  defend- 
ant claimed  under  a  prior  deed,  from  the  plaint- 
iff's grantor,  Mitchell,  the  validity  of  which 
deed  was  disputed  by  plaintiff.  The  said  deed 
was  a  quitclaim,  executed  under  a  power  of  at- 
torney, giving  authority  to  convey  for  said 
Mitchell  all  the  interest  he  then  had  in  such 
premises.  At  the  time  of  executing  said  powor 
of  attomev,  Mitchell  had  not  the  legal  title  to 
the  land,  but  did  have  it  when  his  attorney  ex- 
ecuted said  quitclaim  deed.  Judgment  havinj; 
been  given  for  the  defendant,  the  plaintiff  sued 
out  this  writ  of  error. 

The  case  is  further  stated  by  the  court 

Mr,  J.  M.  Woolworth*  for  plaintiff  in  er- 
ror: 

The  deed  from  Mitchell,  purporting  to  con- 
vey the  premises  to  the  Nemaha  Valley  Bank, 
was  void,  because  there  was  no  such  corpora- 
tion.   Act  July  1,  188t),  5  Stat,  at  L.,  61. 

It  is  not  pretended  that  this  Act  has  been  re- 
pealed, or  that  the  territorial  Act  incorporating 
the  Nemaha  Valley  Bank,  has  ever  been  ap- 
proved or  confirmed  by  Congress. 

Redick  had  no  authority  to  make  the  deed  to 
the  bank  in  Mitcheirs  name. 

He  assumed  to  make  the  deed  under  a  power 
of  attorney  from  Mitchell.  That  power,  in 
terms,  limited  his  authority' to  convey  the  title, 
which,  at  the  time  of  makmg  it,  Mitchell  had. 

From  the  patent  of  the  government  and  from 
Lowe's  deed,  it  appears  that  Mar.,  1857.  Lowe, 
as  mayor,  entered  the  town  site  of  Omaha,  in> 
eluding  the  premises  in  question,  at  the  United 
States  Land  Office,  in  trust  for  the  occupantp, 
under  the  Act  of  May,  28,  1844.  5  Stat,  at  L., 
657. 

Of  course,  prior  to  that  date,  Mitchell  had 
no  title  to  the  lot ,  but  only  occupied  it,  and 
when  the  entry  should  be  made,  he  would  be> 
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come  entitled  to  a  deed.  This  uncertain  and 
shadowy  right  he  authorized  Kedick  to  convey, 
and  no  other. 

Mewn.  John  I.  Redick  and  CUntan  Briggs, 
for  defendant  in  error: 

Though  Mitchell  had  no  legal  title  at  the 
time  he  made  the  power  of  attorney,  yet  he  was 
as  much  the  real  owner  of  the  lot  as  he  was 
after  the  mayor  had  made  the  deed  to  him.  He 
was  one  of  the  class  of  persons  who  was  en- 
titled to  a  deed  from  the  mayor,  under  the  pro- 
visions of  the  Town  Site  Act  of  1844.  As  the 
mayor  deeded  to  him,  we  are  certainly  to  pre- 
sume that  he  was  entitled  to  the  deed;  and  if  so, 
he  was  then  the  real  owner,  and  the  only  effect 
of  the  mayor's  deed  was  to  clothe  him  with  the 
legal  title,  or,  in  other  words,  to  give  him  the 
written  evidence  of  his  title.  The  plaintiff  ad- 
mits that  Mitchell  was  entitled  to  the  mayor's 
deed. 

Why  did  he  receive  as  a  consideration  for  the 
sale  to  the  bank  the  sum  of  $1,175,  if  he  did 
not  intend  to  have  the  absolute  title  conveyed? 
Why  does  he  let  the  matter  pass  in  silence  for 
six  years?  And  even  then,  after  the  lapse  of 
this  long  time,  he  only  breaks  this  silence  by  a 
quitclaim  deed  of  the  lot  to  a  third  party,  for 
the  consideration  of  one  dollar. 

If  Mitchell  did  not  intend  to  give  authority 
to  sell  and  convey  the  lot  after  he  should  have 
acquired  the  legal  title,  he  should  have  revoked 
Uie  power;  and  not  having  done  so,  third  per- 
sons and  bona  fide  purchasers,  who  derive  title 
mediately  through  him,  ought  not  to  suffer  in 
consequence  of  his  neglect. 

But  even  if  the  deed  from  Mitchell  to  the 
bank  had  been  made  before  he  had  obtained 
the  mayor's  deed,  yet  the  after  acquired  legal 
title  would  inure  to  the  benefit  of  the  bank. 

In  the  case  of  Tke  F.  L.  tSb  T,  Co,  v.  Mg  Kin- 
ney, 6  McLean,  1,  it  was  held  that  a  quitclaim 
deed  will  pass  the  grantor's  equitable  interest 
in  the  land,  and  that  the  subsequently  acquired 
legal  title  will  inure  to  the  grantee  by  way  of 
estoppel. 

A  charter  of  incorporation  cannot  be  declared 
void  in  a  collateral  suit,  but  can  only  be  de- 
clared so  by  a  proceeding  instituted  directly 
against  it  on  behalf  of  the  State. 

Pearce  v.  Olney,  20  Conn.,  544;  State  v. 
Bryce,  7  Ohio,  82  (2d  pt.);  Wet)b  v.  Moler,  8 
Ohio.  548;  Frost  v.  Coat  Co.,  24  How.,  278  (65 
U.  S..  XVI.,  637). 

This  corporation  is  certainly  prima  fade  a 
competent  grantee. 

Mr.  Justice  Davis  delivered  the  opinion  of 
the  court : 

This  was  an  action  of  ejectment,  brought  by 
the  plaintiff  in  error,  to  recover  the  possession 
of  a  lot  in  the  City  of  Omaha,  and  resulted  in  a 
verdict  and  Judgment  for  the  defendant. 

Both  parties  claim  by  deeds  from  George  W. 
Mitchell,  and  the  controversy  turns  on  the 
validity  of  defendant's  deed,  which  is  prior  to 
that  01  the  plaintiff.  It  appears  by  the  evidence, 
that  in  May,  1857,  Hedick,  in  execution  of  the 
power  conferred  upon  him  by  Mitchell,  in  the 
previous  month  of  February,  conveyed  the  lot 
in  dispute  to  the  Nemaha  Valley  Bank,  for  the 
consideration  of  $1,170.  More  than  six  years 
after  this. when  the  property  was  worth  $2,000, 
3iitchell  and  wife,  by  quitclaim  deed,  under- 
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took  to  convey  it,  for  the  nominal  consideration 
of  one  dollar,  to  the  grantor  of  the  plaintiff  in 
error. 

The  plaintiff's  title  rests  wholly  on  the  last 
deed,  and  hence  the  necessity  of  the  effort  to 
get  rid  of  the  effect  of  the  deed  to  the  bank^ 

It  is  insisted,  in  behalf  of  the  plaintiff  in  er- 
ror, that  Hedick  had  no  authority  to  make  this 
deed  in  Mitchell's  name,  because  the  power  un- 
der which  he  acted  directed  him  to  convey  such 
title  as  Mitchell  then  had,  which  was  only  a 
possessory  right.  It  is  true  that  in  February, 
1857,  when  the  power  of  attorney  was  given, 
Mitchell  had  not  the  legal  title  to  the  lot,  but 
as  the  mayor  of  Omaha  conveyed  it  to  him  a 
short  time  afterwards,  it  is  a  fair  presumption 
that  he  was,  at  the  date  of  the  execution  of  the 
power,  one  of  the  class  of  persons  who  were 
entitled  to  a  deed  from  the  mayor  under  the 
provisions  of  the  Town  Site  Act  of  1844.  If  so. 
he  was  to  all  practical  purposes  the  real  owner 
of  the  property,  and  intended  that  Redick 
should  sell  and  convey  something  more  than  a 
*'mere  uncertain  and  shadowy  right"  as  the 
plaintiff  in  error  claims. 

B^ut,  in  the  state  of  the  proof,  it  is  not  neces- 
sary to  look  into  the  power  of  attorney  to  see  the 
extent  of  the  authority  conferred,  because  the 
subsequent  conduct  of  Mitchell  renders  it  an 
unimportant  subject  of  inquiry.  It  would  be 
grossly  unjust  for  Mitchell,  having  acquired  the 
legal  title,  to  let  Redick.  under  a  power  of  at- 
torney executed  before  the  title  was  obtained, 
make  a  deed  in  his  name  to  the  bank,  appro- 
priate to  himself  the  money  received  for  the 
sale  of  the  property,  and  then,  six  years  after- 
wards, disavow  the  act  of  his  attorney  on  the 
plea  t^at  he  had  exceeded  his  authority.  The 
law  will  not  permit  this  to  be  done,  and  estops 
Mitchell  from  setting  up  such  a  claim. 

It  is  insisted,  however,  as  an  additional 
ground  of  objection  to  this  deed,  that  the  bank 
was  not  a  competent  grantee  to  receive  title.  It 
is  not  denied  that  the  bank  was  duly  organized 
in  pursuance  of  the  provisions  of  an  Act  of  the 
Legislature  of  'the  Territory  of  Nebraska,  but, 
it  is  said,  it  had  no  ri^ht  to  transact  business 
until  the  charter  creatmg  it  was  approved  by 
Congress.  This  is  so,  and  it  could  not  legally 
exercise  its  powers  until  this  approval  was  ob- 
tained, but  this  defect  in  its  constitution  cannot 
be  taken  advantage  of  collaterally.  No  propo- 
sition is  more  thoroughly  settled  than  this,  and 
it  is  unnecessary  to  refer  to  authorities  to  sup- 
port it.  Conceding  the  bank  to  be  guilty  of 
usurpation,  it  wa»  still  a  bodv  corporate  de 
facto,  exercising  at  least  one  of  the  franchises 
which  the  Legislature  attempted  to  confer  upon 
it,  and  in  sucn  a  case  the  party  who  makes  a 
sale  of  real  estate  to  it,  is  not  in  a  position  to 
question  its  capacity  to  take  the  title,  after  it 
has  paid  the  consideration  for  the  purchase. 

If,  prior  to  the  execution  of  the  deed,  there 
had  been  a  judgment  of  ouster  against  the  cor- 
poration at  the  in&tance  of  the  government,  the 
aspect  of  the  case  would  be  different. 

JTiere  is  no  error  in  the  record,  and  the  Judg- 
ment is  affirmed. 


ated-13  Wall..  285 ;  107  U.  S.,  188 ;  60  lad.,  lOT ;  68 
Mo.,  278 ;  26  Mich.,  221 ;  24  Am.  Rep.,  588  (35  Mich., 
408; ;  41  Am.  Kep^  236  (131  Mass.,  258). 
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ROBERT  M.  SHOEMAKER  KTAL.,  Plffa  in 

Err., 

V. 

E.  W.  KINGSBURY. 

(See  8.  C.  12  Wall.,  309-878.) 

RaHroad  contractors,  UabQity  of,  for  negligence 
in  carrying  a  passenger — risk  of  passenger. 

*1.  When  oontraotors  for  buildlnfir  &  railroad, 
runnlDK  a  construction  train,  consent  to  take  a 
paasenger  for  hire  on  their  train,  they  are  private 
carriers  for  hire,  and  are  only  bound  to  exercise 
such  care  and  skill  in  the  management  and  run- 
ninff  of  the  train  as  prudent  and  cautious  men,  ex- 
perienced in  that  business,  are  accustomed  to  use 
under  similar  circumstances. 

2.  The  passenger,  in  such  case,  takes  upon  him- 
self the  risks  Incident  to  the  mode  of  conveyance. 

[No.  188.1 
Argued  Nof>.  7.  1871.    Decided  Not.  t7,  1871. 

IN  ERROR  Id  the  Circuit  Court  of  the  United 
States  for  the  District  of  Kansas. 

Suit  was  brought  in  the  First  Judicial  Dis- 
trict of  the  State  of  Kansas,  in  and  for  Leaven- 
worth County,  by  the  defendant  in  error,  to  re- 
cover for  damages  received  by  him  while  a 
passenger  on  a  railroad  car,  belonging  to  the 
defendant.  Upon  petition  of  the  defendants, 
the  case  was  removed  to  the  court  below.  Judg- 
ment having  been  given  for  the  plaintiff  in  that 
court,  the  defendants  sued  out  this  writ  of  error. 

The  case  is  further  stated  in  the  opinion  of 
the  court. 

Messrs.  J.  P.  Usher,  W.  T.  Otto,  for 
plaintiff  in  error: 

The  court  ^ave  for  plaintiff  the  following  in- 
struction to  the  jury : 

'*  When  it  is  proved  that  the  car  was  thrown 
from  the  track  and  the  plaintiff  was  injured,  it 
is  incumbent  on  the  defendants  to  prove  that 
the  agents  and  servants  in  charge  of  the  train 
were  persons  of  competent  skill,  of  good  hab- 
its, and  in  every  respect  qualified  and  suitably 
prepared  for  the  business  in  which  they  were 
engaged,  and  that  they  acted  on  this  occasion 
with  reasonable  skill,  and  with  the  utmost  pru- 
dence and  caution ;  and  if  the  disaster  in  ques- 
tion was  occasioned  by  the  least  negligence  or 
want  of  skill  or  prudence  on  their  part,  then 
the  defendants  are  liable  in  this  action. 

Now,  this  instruction  must  be  held  to  have 
been  given  with  reference  to  the  facts  in  the 
case: 

1.  That  the  accident  was  caused  by  the  sud 
den  leaping  of  an  ox,  from  a  place  of  conceal- 
ment, before  the  advancing  train,  and  which, 
striking  and  running  upon  fhe  ox,  threw  the 
train  in  part  off  the  track. 

2.  That  the  caboose  in  which  Kingsbury  was 
riding  was  not  overturned  or  thrown  from  the 
track,  but  that  his  injuries  were  caused  by  his 
voluntarily  leaping  from  the  caboose,  in  which, 
if  he  had  remained,  he  would  not  have  been 
injured. 

8.  That  the  accident  was  in  an  uninhabited 
part  of  the  country,  upon  the  plains,  where 
the  defendants  or  their  servants  had  not  the 
slightest  reason  to  expect  any  obstruction,  and 
the  leaping  of  the  animal  upon  the  track  before 
the  advancing  train  was  as  complete  a  surprise 
as  if  a  rock  had  fallen  from  the  skies  upon  the 
track  before  the  train ;  and  that,  after  the  ox 
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was  discovered,  it  was  impossible  to  avoid  com- 
ing upon  him. 

The  error  in  this  instruction  is,  that  it  as- 
sumes that  proof  of  this  particular  accident  to 
the  construction  train,  on  which  the  plaiDtifF 
was  being  carried,  cast  the  burden  of  proof 
upon  the  defendants,  to  establish  that  it  was 
without  their   fault     This  was  error.    The 

glaintiff  averred  and  was  bound  to  prove  that 
e  was  injured  by  the  negligence  of  the  de- 
fendants, and  without  any  fault  or  neglisenoe 
of  his  own.  This  is  the  unvarying  rule  of  law. 
Beyo  V.  R.  R.  Co.,  34  N.  Y  ,  9.  and  casescited; 
HoUtrook  V.  R.  R.  Co.,  12  N.  Y.,  286;  Cur- 
tis  V.  R.  R.  Co.,  18  N.  Y.,  534;  Transport.  Go. 
V.  Dotoner  (ante,  160). 

The  instruction  assumes  that  the  car  could 
not  have  been  thrown  from  the  track  if  the  em- 
ployis  had  been  competent,  and  that  the  acci- 
dent was  an  evidence  of  their  incompetency. 

Against  this  assumption  we  oppose  the  prin- 
ciple of  law,  that  all  persons  are  presumed  to 
perform  their  duties;  and  in  the  employment  of 
railroad  operatives  it  is  conclusively  presnmcxl 
that  due  care  has  been  taken,  until  the  con- 
trary is  proved. 

The  presumption  is,  that  the  accident  was 
unavoidable,  until  the  contrary  was  proved. 

As  a  test  of  the  legality  of  this  instruction : 
if  the  car  were  thrown  from  the  track  by  an 
unavoidable  accident,  would  the  defendants  be 
liable,  though  their  operatives  were  unskUlf  ul 
and  of  vicious  habits?  Or,  if  they  had  pos- 
sessed the  highest  degree  of  skill  and  been  of 
unexceptionable  habits,  how  would  these  virtues 
have  profited  the  defendants,  if  the  accident 
was  caused  by  their  negligence? 

It  was  not  the  dut^  of  the  defendants  to  in- 
quire after  the  habits  of  their  employSs;  nor 
could  their  habits  be  put  in  issue  in  the  cause, 
and  it  was  error  to  do  so.  The  court  had  no 
right  to  require  evidence  of  the  defendants  on 
this  subject.  The  instruction  ouj^ht  to  have 
been :  did  the  defendants,  taking  mto  account 
the  mode  of  transportation,  as  far  as  human 
care  and  foresight  could  eo,  provide  for  the 
safety  of  the  plaintiff?  And  dia  their  employeee 
in  cnarge  of  the  train  exerdse  the  highest  de- 
gree of  skill  and  judgment  on  the  occasion  of 
the  accident?  Was  the  accident  solely  their 
fault,  or  was  it  unavoidable?  The  affirmative 
of  all  these  issues  was  upon  the  plaintiff. 

Messrs.  Geo.  Earle  and  Oeo.  W.  Paschal, 
for  defendant  in  error: 

We  contend  that  the  fifth  instruction  of  the 
court  is  in  exact  conformity  with  the  law  as 
pronounced  by  the  Supreme  Court  of  the  United 
States  in  thecase  of  Stokes  v.  SaUonetall,  13  Pet. , 
185. 

In  that  case  the  court,  in  its  instructions  to 
the  jury,  held  that  the  facts  that  the  carriage 
was  upset  and  the  plaintiff's  wife  injured,  were 
prima  facie  evidence  that  there  was  negligence 
or  want  of  skill  on  the  part  of  the  driver;  and 
threw  upon  the  defendant  the  burden  of  prov- 
ing that  the  accident  was  not  occasioned  by  the 
driver's  fault. 

And  again;  ''It  being  admitted  that  the 
carriage  was  upset  and  the  plaintiff's  wife 
injured,  it  is  incumbent  on  the  defendant  to 
prove  that  the  driver  was  a  person  of  competent 
skill,  of  good  habits,  and  in  every  respect  quali- 
fied and  suitably  prepared  for  tlie  business  ia 
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which  he  engaged;  and  that  he  acted  on  this 
occasion  with  reasonable  skill  and  with  the  ut- 
most prudence  and  caution;  and  if  the  disaster 
in  question  was  occasioned  by  the  least  negli- 
gence or  want  of  skill  or  prudence  on  his  part, 
that  the  defendant  is  liable  in  this  action." 

The  fifth  instruction  in  this  case  of  Shoe- 
maker ▼.  Kingtbury,  is  taken,  almost  word 
for  word,  from  the  court's  instructions  in  the 
case  of  Stokee  y.  SaltonstcUl,  and  its  reyers- 
al  would  be  equiyalent  to  an  oyerruling  of  the 
law  laid  down  by  the  court  in  that  case,  and 
would  unsettle  the  decisions  bearing  on  the 
same  questions  in  numerous  cases  throughout 
the  country. 

In  the  case  of  The  B.  R.  Co.  y.  Worthinffion, 
21  Md.,  282.  the  court  held  "  that  the  injury  to 
the  plaintiff  (Worthington)  was  pritna  fade 
eyidence  of  negligence  on  the  part  of  the  de- 
fendants, and  It  was  incumbent  on  them  to 
proye  that  they  were  not  negligent,  in  order  to 
discharge  themselyes  from  hability. 

And  again;  "That  it  was  a  question  of  fact 
for  the  Jury  to  determine  from  all  the  eyidence 
in  the  cause,  whether  the  injury  to  the  plaint- 
iff arose  from  any  neglect  on  the  part  of  the 
defendants  or  their  agents,  and  if  the  jury 
should  find  that  the  injury  in  question  was  the 
result  of  an  accident  or  act  against  which  hu- 
man care  and  foresight  could  not  guard,  and 
was  not  the  result  of  negligence,  in  any  degree, 
on  the  part  of  the  defendants,  then  the  plaint- 
iff was  not  entitled  to  recoyer. " 

The  learned  counsel  for  the  railroad  com- 
pany objected  to  these  instructions,  chiefly  be- 
cause the  injury  to  Worthington  was  declared 
to  be  presumptive  eyidence  of  negligence,  with- 
out prescribing  any  le^  measure  of  proof 
by  which  the  presumption  could  be  rebutted, 
but  referred  to  the  case  of  Stokee  y.  ScUtonatcUl, 
as  furnishing  the  correct  standard  by  which  to 
determine  wnether  the  defendants  were  in  fault 
or  not. 

The  Ck)urt  of  Appeals  of  Maryland,  in  de- 
liyering  its  opinion  in  this  case,  said  that  the 
cases  of  Stokes  y.  SaUonetaU,  13  Pet.,  181.  and 
Stockton  y.  Frey,  4  Gill,  414,  conclusiyely  es- 
tablished the  law,  and  that  in  such  cases  the 
occurrence  of  the  accident  amounted  to  prima 
facie  evidence  of  negligence  on  the  part  of  the 
defendants,  throwing  upon  them  the  onus  of 
rebutting  the  presumption,  by  proving  that 
there  was  no  negligence. 

Reference  is  further  made  to  the  case  of 
Oaltna  db  Chicago  R.  R.  Co.  v.  Tanooodt  17 
111.,  509,  where  the  court,  in  delivering  its 
opinion,  held  **  That  a  passenger  in  a  railway 
car  need  only  show  that  he  has  receiyed  an  in- 
jury, to  make  a  prima  fade  case  against  the 
carrier.  The  carrier  must  rebut  the  presump- 
tion, to  exonerate  himself  from  responsibility. " 

In  further  support  of  this  rule  of  law,  refer- 
ence is  made  to  the  following  cases: 

Crofts  y.  Waterhouse,  3  Bing..  319;  Ware  v. 
Oay,  11  Pick.,  106;  Christie y.  Origgs,  2 Camp.. 
79;  Hegemany,  Rwap,  16  Barb.,  SbS.Hotbrook 
y.  R,  R.  Co.,  16  Barb.,  113;  R.  R.  Co.  v. 
Messino,  1  Sneed,  221. 

It  is  no  answer  to  an  action  by  a  passenger 
against  a  carrier,  that  the  injury  was  caused  oy 
the  negligence,  or  even  the  trespass,  of  a  third 
parly. '^ 
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Suaivan  v.  P.  d  R.  RaUway,  80  Pa.,  284;  6 
Am.  Law  Reg. ,  342 ;  Skinner^s  case. 

Mr.  Justice  Field  delivered  the  opinion  of 
the  court: 

From  the  whole  evidence  in  this  case  it  is 
plain  that  the  defendants  were  not  common 
carriers  of  passengers  at  the  time  the  accident 
occurred,  which  has  led  to  the  present  action. 
They  were  merely  contractors  for  building  the 
Eastern  Division  of  the  Union  Pacific  Railway, 
and  were  running  a  construction  train  to  trans- 
port material  for  the  road.  The  entire  train 
consisted,  besides  the  engine  and  its  tender,  of 
cars  for  such  material  and  what  is  called  in 
the  testimony  a  **  caboose  car."  This  latter  car 
was  intended  solely  for  the  accommodation  of 
the  men  connected  with  the  train ;  it  contained 
their  bunks  and  mattresses;  they  slept  in  it, 
and  deposited  in  it  the  lamps  of  the  cars  and 
the  tools  they  used.  It  was  not  adapted  for  pas- 
sengers, and,  according  to  the  testimony  of  the 
conductor,  the  defendants  did  not  wish  to  car- 
ry passengers,  although  when  persons  got  on 
to  ride  the  defendants  did  not  put  them  off, 
and  sometimes,  though  not  always,  fare  was 
charged  for  their  carriage. 

The  plaintiff,  who  was  sheriff  of  a  county 
in  Kansas,  and  deputy-marshal  of  the  dis- 
trict, desired  to  arrest  a  person  on  the  line  of 
the  road,  and  to  enable  him  to  accomplish  this 
purpose,  he  applied  to  the  conductor  for  pas- 
sage on  the  train  as  far  as  Wilson's  Creek,  and 
requested  that  the  train  vrould  stop  there  imtil 
the  arrest  could  be  made.  His  wishes  were 
granted  in  both  respects,  and  for  the  services 
rendered  he  paid  at  the  time  a  portion  of  the 
fare  charged,  and  the  balance  subsequently. 

In  the  rendition  of  these  services  for  the 
plaintiff,  the  defendants  were  simply  private 
carriers  for  hire.  As  such  carriers,  having  only 
a  construction  train,  they  were  not  under  the 
same  obligations  and  responsibilities  which  at- 
tach to  common  carriers  of  passeng^ers  by  rail- 
way. The  latter  undertake,  for  mre,  to  carry 
all  persons  indifferently  who  apply  for  pas- 
sage;  and  the  law,  for  the  protection  of  travel- 
ers, subjects  such  carriers  to  a  very  strict  re- 
sponsibility. It  imposes  upon  them  the  duty 
of  providing  for  the  safe  conveyance  of  passen- 
gers, so  far  as  that  is  practicable  by  the  exer- 
cise of  human  care  and  foresight.  They  are 
bound  to  see  that  the  road  is  m  goo<l  order; 
that  the  engines  are  properly  constructed  and 
furnished;  that  the  cars  are  strong  and  fitted 
for  the  accommodation  of  passengers,  and  that 
the  running  gear  is,  so  far  as  the  closest  scru- 
tiny can  detect,  perfect  in  its  character.  If  any 
injury  results  from  a  defect  in  any  of  these 
particulars  they  are  liable. 

They  are  also  bound  to  provide  careful  and 
skillful  servants,  competent  in  every  respect  for 
the  positions  to  which  they  are  assigned  in  the 
management  and  running  of  the  cars;  and  they 
are  responsible  for  the  consequences  of  any 
negligence  or  want  of  skill  on  the  part  of  such 
servants. 

They  are  also  bound  to  take  all  necessary 
precautions  to  keep  obstructions  from  the 
track  of  the  road;  and,  although  it  may  not  be 
obligatory  upon  them,  in  the  absence  of  legisla- 
tive enactment,  to  fence  in  the  road  so  as  to  ex- 
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dude  cattle,  it  is  incumbent  upon  them  to  use 
all  practical  means  to  prevent  the  possibility  of 
obstruction  from  the  straying  of  cattle  on  to 
the  track  as  well  as  from  any  other  cause.  As 
said  by  the  Supreme  Court  of  Pennsylvania, 
in  speaking  of  the  duty  of  railway  companies 
in  this  particular  (Sullimn  v.  Phu.,d:R.  R,  B. 
Oo„  30  Pa.,  284):  "Having  undertaken  to 
carry  safely,  and  holding  themselves  out  to  the 
world  as  able  to  do  so,  they  are  not  to  suffer 
cows  to  endanger  the  life  of  a  passenger  any 
more  than  a  defective  rail  or  axle.  Whether 
thev  maintain  an  armed  police  at  cross  roads, 
as  is  done  by  similar  companies  in  Europe,  or 
fence,  or  place  cattle  guards  within  the  bed  of 
their  road,  or  by  any  other  contrivance  exclude 
"this  risk,  is  for  themselves  to  consider  and  de- 
termine. We  do  not  say  they  are  bound  to  do 
the  one  or  the  other,  but  if,  by  some  means, 
they  do  not  exclude  the  risk,  they  are  bound 
to  respond  in  damages  when  injury  accrues." 

It  is  evident  that  the  defendants  in  this  case 
were  not  subject  to  any  such  stringent  obliga- 
tions and  responsibilities  as  are  here  mention- 
ed. They  did  not  hold  themselves  out  as  capa- 
ble of  carrying  passengers  safely;  they  had  no 
arrangements  for  passenger  service,  and  they 
were  not  required  to  male  provisions  for  the 
protection  of  the  road  such  as  are  usually 
adopted  and  exacted  of  railroad  companies. 
They  did  not  own  the  road,  and  had  no  interest 
in  it  beyond  its  construction.  It  was  no  part 
of  their  duty  to  fence  it  in  or  to  cut  away  the 
bushes  or  weeds  growing  on  its  sides. 

The  plaintiff  knew  its  condition  and  the  re- 
lation of  the  defendants  to  it  when  he  applied 
for  passage.  He  had  been  previously  over  it 
several  times,  and  was  well  aware  that  there 
were  no  turntables  on  a  portion  of  the  route;  a 
fact  which  compelled  the  defendants  to  reverse 
the  engine  on  the  return  of  the  train  from 
Walker's  Creek.  He,  therefore,  took  upon  him- 
self the  risks  incident  to  the  mode  of  convey- 
ance used  by  the  defendants  when  he  entered 
their  cars.  All  that  he  could  exact  from  them, 
under  these  circumstances,  was  the  exercise  of 
such  care  and  skill  in  the  management  and  run- 
ning of  the  train  as  prudent  and  cautious  men, 
experienced  in  that  business,  are  accustomed  to 
use  under  similar  circumstances.  Such  care 
implies  a  watchful  attention  to  the  working  of 
the  engine,  the  movement  of  the  cars  and  their 
running  gear,  and  a  constant  and  vigilant  look- 
out for  the  condition  of  the  road  in  advance  of 
the  train.  If  such  care  and  skill  were  used  by 
the  defendants,  they  discharged  their  entire 
duty  to  the  plaintiff;  and  if  an  accident,  not- 
withstanding, occurred:  by  which  he  was  in- 
jured, they  were  not  liable.  They  were  not 
insurers  of  his  safety,  nor  responsible  for  the 
consequences  of  unavoidable  accident. 

The  question  should  have  been  put  to  the 
jury  whether  the  defendants  did,  in  fact,  exer- 
cise such  care  and  skill  in  the  management  and 
running  of  the  train  at  the  time  the  accident 
occurred.  They  were  not  responsible  to  the 
plaintiff,  unless  the  accident  was  directly  at- 
tributable to  their  negligence  or  unskillfulness 
in  that  particular. 

The  evidence  in  the  case  shows  that  the  acci- 
dent was  occasioned  by  the  tender  and  engine 
running  against  a  steer.  The  train  was  pro- 
ceedinsT  at  its  usual   rate  of  speed  when  the 


steer  suddenly,  from  a  mass  of  high  weeds  or 
grass  growing  on  the  sides  of  the  road,  leaped 
upon  the  track  directly  in  front  of  the  advanc- 
ing train,  at  a  distance  from  it  of  about  twenty 
feet.  This  distance  was  so  short,  and  the 
movement  of  the  animal  was  so  sudden,  that  it 
was  impossible  to  arrest  the  train,  and  a  collis- 
ion followed  which  threw  the  engine  and  tend- 
er from  the  track.  The  plaintiff,  on  the  hap- 
pening of  the  collision,  either  leaped  from  the 
"caboKMBe  car,"  in  which  he  was  at  the  time 
sitting,  or  was  thrown  from  it,  it  is  immaterial 
which,  and  was  injured. 

The  fifth  instruction  given  by  the  court  turn- 
ed the  attention  of  the  jury  from  the  simple 
ouestion  at  issue  for  their  determination,  and 
directed  it  to  the  skill,  habits  and  attainments 
for  their  business,  of  the  agents  and  servants  of 
the  defendants,  as  well  as  to  their  conduct  on 
the  occasion  of  the  accident.  It  held  proof 
that  the  agents  and  servants  were  possessed  of 
competent  skill,  of  ffood  habits,  and  in  every 
respect  qualified  and  suitably  prepared  for  the 
business  in  which  they  were  engaged,  as  essen- 
tial as  proof  that  they  acted  on  the  occasion  with 
skill, prudence  and  caution.  And  it  made  the  oc- 
currence of  the  accident  presumptive  evidence 
that  they  were  destitute  of  such  skill,  habits 
and  qualifications. 

We  are  of  opinion  that  the  court  erred  in 
this  instruction,  and  that  it  misled   the  JU17. 

On  this  ffraund  the  judgment  of  the  court  he- 
low  must  &«  reversed  and  the  cause  remandedfor 
a  new  trial;  and  it  is  so  ordered, 
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THE  NEW  ORLEANS  and  OHIO  RAIL- 
ROAD COMPANY,  L.  S.  TRIMBLE  bt 

AL.,  ApptS,, 

v. 

W.    p.    MELLEN,    Trustee,    and    THE 
UNITED  STATES. 

(See  8.  C,  "  UniUd  States  v.  New  Orleans  RaUnxid," 

12  Wall.,  882-365.) 

Railroad  mortgage  on  future  acquired  proper^, 
effectof— liens  upon — wJien property  is  annexed 
to  road. 

L  A  mortirafre  by  a  railroad  company,  ooverinir  all 
future  acquired  pi-operty,  attaches  only  to  such 
ioterests  tnerein  as  toe  company  acquires,  subject 
to  any  liens  under  which  it  comes  into  the  com- 
pany's possession. 

2.  If  the  company  purchase  property  subject  to 
a  Hen  for  the  purchase  money,  sucii  lien  is  not  dis- 
placed by  the  creneral  mort^ajfe. 

3.  If  the  company  give  a  mortage  for  the  pur- 
chase money  at  toe  time  of  the  purchase,  such 
mortfirafire,  whether  vegfistered  or  not,  has  preced- 
ence of  the  srene>ral  mortg;afre. 

4.  This  rule  falls,  however,  when  the  property 

Eurchased  is  annexed  to  a  subject  already  covered 
y  the  greneral  mortntnge  and  becomes  a  part  there- 
of, as  when  iron  rails  are  laid  down  and  become 
part  of  the  railroad. 

[No.  202.] 
Argued  Not.  P.  187L       Decided  Nov,  JP7.  1871, 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  District  of  Kentucky. 

*Head  notes  by  Mr.  Justice  Bradlbt. 

NOTB.— I/ien  0/  a  mortgaoe  on  after-acquiredprop-- 
erly.    See  note  to  Pennock  v.  Uoe,  64  tJ.  8.,  jlVI. 
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This  case  arose  in  the  court  below. 

The  history  and  facts  are  fully  stated  by  the 
court. 

MeMTS.  J.  M.  Carlisle  and  J.  D«  Me- 
Phersoot  for  appellants: 

The  bill  and  amended  bill  claimed  for  the 
United  States  no  other  right  than  that  which 
they  conceded  to  all  the  TOndholders.  Upon 
this  state  of  the  pleadings,  it  was  error  to  de- 
cree any  preference  or  priority  of  any  kind 
in  favor  of  the  United  States ;  nor  was  any  such 
priority  or  preference  given  by  the  original  de- 
cree. 

The  United  States,  in  the  face  of  these  mort- 
gages, to  secure  coupon  bonds,  passing  from 
hand  to  hand  by  delivery,  sold  and  delivered 
to  the  Company  certain  rolling  stock,  expressly 
agreeing  that  the  same  might  be  put  upon  the 
road  and  used  in  the  ordinary  way,  but  reserv- 
ing to  itself  a  secret  lien  upon  the  same,  and 
stipulating  moreover  for  other  securitv  for  the 
payment  of  the  purchase  money.  The  Com- 
pany had  the  possession  and  use  of  this  rolling 
stock,  however,  and  persons  dealing  with  the 
bonds  secured  by  the  recorded  mortgages,  had 
a  right,  by  the  consent  of  the  United  States,  to 
look  to  this  property  as  part  of  their  security, 
nor  had  they  any  means  of  ascertaining  that 
the  same  was*  claimed  under  any  superior  equity 
whatever.  They  dealt  in  the  bonds,  believing 
that  this  property  was  pledged  for  their  pay- 
ment. 

Certainly  an  unrecorded  mortgage  could  not 
prevail  against  one  who  had  lent  money  to  the 
Company  upon  the  faith  of  the  property  which 
it  had  in  actual  possession  by  purchase  and  de- 
livery. 

But  the  law  of  Kentucky  goes  farther,  and 
places  both  prior  and  subsequent  creditors  upon 
an  equal  footing,  as  to  unrecorded  mortgages. 

Mestm.  B.  H.  Bristow*  SolicUor-Oen.,  C. 
H.  Hillt  Aut.  AttyC^en.,  for  appellees: 

No  objection  was  taken  to  the  mode  of  pro- 
cedure in  the  circuit  court,  and  the  parties  hav- 
ing voluntarily  adopted  it,  their  objection  made 
here,  for  the  first  time,  should  not  be  enter- 
tained. 

Laber  v.  Cooper,  7  Wall.,  670  (74  U.  S., 
XIX.,  152);  Houghton  yr.Jone9,  1  Wall.  705 
(68  U.  8.,  XVII.,  604);  R.  R,  Co.  v.  Bradley,  10 
Wall.,  800  (77  U.  8..  XIX.,  894). 

This  appeal  is  prosecuted  by  parties  who 
signed  the  stipulation  and  submitted  the  agreed 
case  to  the  court.  Surely  they  cannot  be  heard 
to  complain  of  the  supposed  want  of  regularity 
in  this  proceeding. 

Since  the  decision  of  this  oourt  in  Pennoek 
V.  Ow.  28  How.,  124  (64  U.  8.,  XVI..  440). 
that  a  mortgagee  may  take  an  equitable  interest 
in  property  acquired  by  the  mortgagor,  after 
the  execution  or  the  mortgage,  is  a  proposition 
notlo  be  doubled ;  but  it  cannot  be  said,  neither 
upon  principle  nor  upon  the  auUiority  of  the 
case,  that  such  interest  attaches  before  the  prop- 
erty is  acquired  by  the  mortgagor.  On  the 
contrary,  the  court  in  that  case  recognized  and 
approved  the  maxim,  that  "A  person  cannot 
grant  a  thing  which  he  has  not  :'*  **iUe  nun  liabet, 
non  det."  And  this  is  true,  both  at  law  and  in 
equity. 

In  this  case  the  Company  took  the  property 
subject  to  the  lien  of  the  United  States,  and 
any  right  in  or  to  it  which  passed  to  the  bond 
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holders,  passed  subject  to  the  same  lien.  The 
mortgages  did  not  convey  to  the  mortgagees 
any  greater  right  than  the  Company  had.  The 
mortgagees  do  not  occupy  the  position  of  bona 
fide  purchasers  for  value,  nor  even  of  mort- 
gagees for  a  present  consideration.  They  have 
nothing  but  a  naked  equity,  and  that  posterior 
in  time  and  conscience  to  the  equity  of  the 
United  States.  "  Qui  prior  est  tempore,  potior 
eetjure" 

The  Court  of  Appeals  of  Kentucky  has 
never  applied  the  statute  in  a  case  like  this. 
The  woros  "  any  creditor"  used  in  the  statute, 
mean  a  creditor  who  has  an  interest  in  or  right 
to  the  thing  attempted  to  be  conveyed,  and  can 
have  no  application  where  all  the  parties  are 
asserting  mere  equities,  and  are  in  a  court  of 
equity  seeking  its  aid  on  equitable  principles. 

Swigert  v.  Bk.  of  Ky.,  17  B.  Mon..  289;  Bai- 
ley V.  Welch,  4  B.  Mon.,  244. 

X  Mr.  Juetiee  Bradley  delivered  the  opinion 
of  the  court: 

This  was  a  suit  instituted  by  the  United 
States,  as  the  holder  of  a  number  of  the  first 
and  second  mortgage  bonds  of  the  New  Orleans 
and  Ohio  Railroad  Company,  to  foreclose  the 
mortgage  given  to  secure  said  bonds.  These 
mortg^es  were  executed  in  1858  and  1860. 
respectively,  and  covered  all  the  Company's 
property  of  every  kind,  with  a  stipulation  to 
include  all  future  acquired  property.  The 
trustee  of  the  mortgages  and  several  individual 
bond  holders  were  made  parties,  and  the  bill 
contained  proper  allegations  as  to  the  impracti- 
cability of  miULing  all  of  them  parties.  After 
a  final  decree  of  foreclosure  and  sale,  and 
while  the  execution  was  in  the  hands  of  the 
Marshal,  it  transpired  that  a  portion  of  the 
rolling  stock,  consisting  of  two  locomotives 
and  ten  cars,  had  been  sold  to  the  Railroad 
Company  by  the  United  States  in  1866,  and 
that  simultaneously  with  the  sale,  the  Company 
gave  to  the  United  States  a  bond  for  the  pur- 
chase money,  wherein  it  was  stipulated  that  the 
latter  should  have  a  lien  therefor  upon  the 
property  sold,  and  that  the  Company  should 
not  sell  it  or  part  with  it  until  payment  of  the 
price,  without  the  consent  of  the  United  States. 
Hereupon  the  respective  solicitors  of  all  the 
parties,  complainant  and  defendant,  directed 
the  Marshal  m  writing,  not  to  sell  the  said  loco- 
motives and  cars.  The  rest  of  the  property 
was  sold,  but  brought  less  than  the  amount  of 
the  mortgage  boncu. 

The  parties  then,  by  their  respective  solicit- 
ors, filed  a  written  statement  of  the  facts  in 
relation  to  said  locomotives  and  cars,  adding 
to  what  is  above  stat^,  the  further  fact  that 
the  bond  given  for  the  purchase  money  thereof 
was  not  recorded,  and  that  its  contents  were 
unknown  to  all  the  bond  holders  of  the  Rail- 
road Company,  except  Mr.  Trimble,  the  trust- 
ee of  the  mortgages.  Upon  this  statement, 
the  question  whether  the  United  States  had  a 
superior  equity  in  this  property  to  that  of  the 
bond  holders  under  the  mortgages,  was  sub- 
mitted to  the  court  for  its  decision,  and  the 
court  decided  that  they  had  a  superior  equity, 
and  made  a  decree  to  that  effect.  This  is  the 
decree  appealed  from. 

The  appellants  contend,  first,  that  the  court 
had  no  authority  to  make  the  decif>ion;  that 
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the  proceeding  was  wholly  irregular,  without 
proper  pleadings,  and  earam  nonjudiee.  This 
objection  hardly  comes  with  a  good  grace  from 
the  appellants,  who  all  joined  in  submitting 
the  question  to  the  court.  But  the  jurisdiction 
was  undoubted.  A  court  of  equity,  in  a  suit 
for  the  foreclosure  of  a  mortgai^,  dearly  has 
cognizance  of  all  questions  relating  to  priority 
of  Uen  on  the  property  in  litigation,  as  between 
the  parties  to  the  suit  and  those  whom  they 
lawfully  represent.  The  mode  in  which  the 
jurisdiction  shall  be  exercised  is  not  so  much  a 
matter  of  substance  as  of  form.  Ordinarily,  a 
reference  to  a  master  before  the  final  decree 
would  be  the  formal  method  to  pursue,  but 
where,  from  oversight  or  other  cause,  this  has 
been  omitted,  the  parties  may  certainly  agree 
(as  was  done  here)  to  submit  the  matter  to  the 
court,  upon  a  statement  of  facts,  after  the 
decree. 

The  appellants  contend,  in  the  next  place, 
that  the  aecision  upon  the  facts  was  erroneous; 
that  the  mortgages,  being  prior  in  date  to  the 
bond  given  for  the  purchase  money  of  these 
locomotives  and  cars,  and  being  expressly  made 
to  include  after-acquired  property,  attached  to 
the  property  as  soon  as  it  was  purchased,  and 
displaced  any  junior  lien.  This,  we  apprehend, 
is  an  erroneous  view  of  the  doctrine  by  which 
after-acquired  property  is  made  to  serve  the 
uses  of  a  mort^ige.  That  doctrine  is  intended 
to  subserve  the  purposes  of  justice,  and  not  in- 
lustice.  Such  an  application  of  it  as  Ib  sought 
by  the  appellants  would  often  result  in  gross 
injustice.  A  mortgage  intended  to  cover  after- 
acquired  property  can  only  attach  itself  to  such 
property  in  the  condition  in  which  it  comes  into 
the  mortgagor's  bands.  If  that  property  is 
already  subject  to  mortgages  or  other  liens,  the 
general  mortgage  does  not  displace  them, 
although  they  may  be  junior  to  it  in  point  of 
time.  It  only  attaches  to  such  interest  as  the 
mortgagor  acquires;  and  if  he  purchase  prop- 
erty and  give  a  mortgage  for  the  purchase 
money,  the  deed  which  he  receives  and  the 
mortgage  which  he  gives  are  regarded  as  one 
transaction,  and  no  general  lien  impending 
over  him,  whether  in  the  shape  of  a  general 
mortgage*  or  judgment,  or  recognizance,  can 
displace  such  mortgage  for  purchase  money. 
And  in  such  cases  a  failure  to  register  the  mort- 
gage for  purchase  money  maizes  no  difference. 
It  does  not  come  within  the  reason  of  the  regis- 
try laws.  These  laws  are  intended  for  the  pro- 
tection of  the  subsequent,  not  prior,  purchasers 
and  creditors. 

Had  the  property  sold  by  the  Government  to 
the  Railroad  Company  been  rails,  as  in  the 
case  of  jB.  R.  Co.  v.  Cavodry  [ante,  199],  or 
any  other  material  which  became  affixed  to  and 
a  part  of  the  principal  thing,  the  result  would 
have  been  different.  But  being  loose  property, 
susceptible  of  separate  ownership  and  separate 
liens,  such  liens,  if  binding  on  the  Railroad 
Company  itself,  are  unaffected  by  a  prior  gen- 
eral mortgage  given  by  the  Company,  and  par- 
amount thereto. 

In  the  case  before  us,  the  United  States,  at 
the  time  of  making  the  sale,  reserved  a  lien  on 
the  property,  and  imposed  a  condition  of  non- 
alienation  until  the  price  should  be  paid. 
Taken  all  together  the  transaction  amounts  to  a 
transfer  tub  inodo,  and  the  lien  must  be  regarded 
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as  attaching  to  the  property  itself,  and  as  par- 
amount to  any  other  liens  arising  from  the  prior 
act  of  the  Company. 
The  decree  is  afflrmed, 

Cited-9i  U.  S.,  887 :  09  U.  S.,  251 ;  3  MoCrair,  140 : 
4  Dill.,  668 ;  4  aiff.,  sfe ;  14  Bank.  Beg.,  476 ;  »  N.  J. 
Bq.,4(»:  88N.J.  Eq.,2B6,  29 N.  J,.  ^.,817:  » Am. 
Rep.,  664  (68  N.  Y.,  459);  84  Am.  Rep.,  797  (»  Oratt., 
695). 


JOHN  J,  TOWNSEND,  Executor  of  Fbxi>- 
ERiCK  Bronbon,  Deceased,  who  was  Execu- 
tor of  Arthur  Brokson,  Deceased,  Appi^, 

V. 

EDWARD  CHAPPELL  bt  al. 

(See  8.  C.,**Bron«on*«  Executor  v.  ChappeU*'  12  Wall. 

681-686.) 

Principal,  token  bound  by  acts  of  volunteer  agent 
— estoppel  of— poet  acts  of  agenU  evidence  of 
authority. 

Where  one  without  objection  suflTers  another  to 
do  acts  which  proceed  upon  the  irround  of  author- 
ity from  him,  or  by  his  conduct  adopts  and  aaoo- 
tions  such  acts  after  they  are  done,  be  will  be 
bound,  althouirh  no  previous  authority  exist.  In 
all  respects  as  if  the  requisite  power  had  been  given 
in  the  most  formal  manner. 

If  he  had  justified  the  belief  of  a  third  party  ttiat 
the  person  assuming  tobehisajjrentwa^authorixed 
to  do  what  was  done,  he  is  estopped  to  deny  it. 

Bverjrthing  fairly  within  the  scope  of  the  powers 
exercieiBd  in  the  past  may  be  done  in  the  fnture, 
until  notice  of  revocation  or  disclaimer  is  broug'tat 
home  to  those  whose  interests  are  concerned. 

[No.  203.] 
Argued  Nov.  9,  1871.       Decided  Nov.  rt,  1871. 

APPEAL  from  the  Circuit  Court  of  the  Uail- 
ed  States  for  the  District  of  Wisconsin. 
The  history  and  facts  of  the  case  are  fully 
stated  hy  the  court. 

Mr.  jTohn  J.  Townsend,  in  person,  for 
appellant. 

Messrs.  M.  M.  Cothren  and  Oeo.W.  Xob- 
kin,  for  appellees. 

Mr.  Justice  Swayne  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  in  equity  from  the  decree 
of  the  Circuit  Court  of  the  United  States  for 
the  District  of  Wisconsin. 

But  a  single  question  has  been  argued  in  this 
court,  and  that  is  one  arisinffupon  the  facts 
as  developed  in  the  record.  This  opinion  will 
be  confined  to  that  subiect. 

William  C.  Bostwick,  acting  for  Frederick 
Bronson,  negotiated  the  sale  oi  a  tract  of  land 
in  Wisconsin  to  the  defendants.  According  to 
his  custom  in  such  cases,  Bronson  forwaraed 
to  Bostwick  the  draft  of  a  contract  to  be  exe- 
cuted by  the  buyers.  At  the  foot  of  the  draft 
was  a  note  in  these  words: 

''William  C.  Bostwick,  Esq..  of  Galena,  is 
authorized  to  receive  and  receipt  for  the  first 
payment  on  this  contract.  All  subeeauent  pay- 
ments to  be  made  to  F.  Bronson,  in  the  City  of 
New  York." 

The  defendants  expressed  to  Bostwick  a  pref- 
erence to  receive  a  deed  and  give  a  mortgage. 
This  was  communicated  to  Bronson,  who  ac- 
ceded to  the  proposition  and  forwarded  to  Boat- 
wick  a  deed  and  draft  of  the  bond  and  mort- 
gage. On  the  25th  of  March,  1866,  the  defend- 
ants paid  to  Bostwick,  |1,500  of  the  purchase 
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money,  and  executed  the  bond  and  mortga^ 
to  secure  the  payment  of  the  balance.  A,ccora- 
ing  to  the  condition  of  the  bond  it  was  to  be 
paid  to  the  obligee  in  the  City  of  New  York,  in 
installments,  as  follows:  $781.20 on  the  13th  of 
November,  1865,  and  the  remaining  sum  of 
$4,562.40  in  seven  equal  annual  payments, from 
the  12th  of  February,  1865, with  interest  there- 
on at  the  rate  of  seven  per  cent,  per  annum. 
The  contract  was  erroneously  construed  by 
Bronson  as  requiring  the  interest  on  all  the  in 
stallments  to  be  paid  with  each  one  as  it  fell 
due.  The  other  parties  seem  to  have  acquiesced 
in  this  construction.  On  the  4th  of  December, 
1866,  the  defendants  paid  to  Bostwick,  as  the 
agent  of  Bronson,  $825.36  in  discharge  of  the 
amount  claimed  to  be  due  on  the  80th  of  No- 
vember, 1865,  and  took  his  receipt  accord- 
inrfv.  On  the  28th  of  February  1866,  they 
pud  Bostwick  $980  to  meet  the  second  in- 
stallment and  interest,  as  claimed,  with  ex- 
change, and  took  his  receipt  as  before.  Bost- 
wick failed  in  December,  1866.  These  moneys 
were  never  paid  over  to  Bronson.  He  denied 
the  authority  of  Bostwick  to  receive  them,  and 
demanded  payment  from  the  defendants.  Thev 
refused,  and  Bronson  thereupon  filed  this  bill 
to  foreclose  the  mortgage.  The  validity  of  these 
payments  is  the  question  presented  for  our  de- 
termination. 

Agents  are   special,  general,  or  universal. 
Where  written  evidence  of  their  appointment 
is  not  required,  it  may  be  implied  from  circum- 
stances.   These  circumstances  are  the  acts  of 
the  agent  and  their  recognition  or  acquiescence 
by  the  principal.    The  same  considerations  fix 
the  category  of  the  agency  and  the  limits  of  the 
authority  conferred.     Where  one,  without  ob- 
jection, suffers  another  to  do  acts  which  pro- 
ceed upon  the  ground  of  authority  from  him, 
or  by  his  conduct  adopts  and  sanctions  such 
acts  after  they  are  done,  he  will  be  bound,  al- 
though no  previous  authority  exist,  in  all  re- 
spects as  if  the  requisite  power  had  been  given 
in  the  most  formal  manner.    If  he  has  justified 
the  belief  of  a  third  party  that  the  person  as- 
suming to  be  his  agent  was  authorized  to  do 
what  was  done,  it  is  no  answer  for  him  to  say 
that  no  authority  had  been  given,  or  that  it  did 
not  reach  so  far,  and  that  the  third  party  had 
acted  upon  a  mistaken  conclusion.     He  is  es 
topped  to  take  refuge  in  such  a  defense.    If  a 
loss  is  to  be  borne, the  author  of  the  error  must 
bear  it.  If  business  has  been  transacted  in  cer- 
tain cases  it  is  implied  that  the  like  business 
may  be  transacted  in  others.    The  inference  to 
be  drawn  is,  that  everything  fairly  within  the 
scope  of  the  powers  exercised  in  the  past  may 
be  done  in  the  future,  until  notice  of  revoca- 
tion or  disclaimer  is  brought  home  to  those 
whose  interests  arc  concerned.  Under  such  cir- 
cumstances thp  presence  or  absence  of  aulhor- 
itv,  in  point  of  fact,  is  immaterial  to  the  rights 
of  third  persons  whose  interests  are  involved. 
The  seeming  and  reality  are  followed  by  the 
same  consequences.  In  either  case  the  legal  re 
suit  is  the  same. 

Bronson.  as  executor,  had  a  large  body  of 
lands  in  Wisconsin  for  sale.  For  several  years 
prior  to  the  purchas  e  by  the  defendants,  Bron- 
son had  been  in  the  habit  of  receiving  and  for- 
w  ardingpropositions  to  Bostwick.  If  approved, 
B  ronson  executed  and  forwarded  contracts  for 


the  property,  to  be  executed  by  the  other  par- 
ties. In  the  early  part  of  the  year  1860  Bost- 
wick was  startled  bv  a  memorandum  touching 
payments,  on  a  draft  sent  out  by  Bronson,  like 
that  in  the  draft  sent  to  Bostwick  for  execution 
by  the  defendants.  On  the  9th  of  February  he 
addressed  a  letter  to  Bronson,  in  which  he 
said: 

*'  My  attention  was  naturally  arrested  by  the 
note  at  bottom  of  the  contract  of  Tormey, 
and  if  it  is  to  be  interpreted  as  an  intimation 
that  a  withdrawal  of  my  agency  is  contem- 
plated, it  would  cause  me  not  less  surprise  than 
pain,  not  so  much  by  any  means  from  the  pe- 
cuniary consideration  connected  with  it,  as 
from  the  implied  dissatisfaction  on  your  part 
with  the  manner  in  which  I  have  transacted 
your  business;  and  it  occasions  the  more  sur- 
prise that  I  have  always  endeavored  to  attend 
with  fidelity  and  promptness  to  your  business 
and  interests,  and  have  never  before  had  any 
intimation  whatsoever  from  you  that  you  were 
not  entirely  satisfied.  I  am  wholly  at  a  loss  to 
conceive  wherein  I  have  given  dissatisfaction, 
or  failed  to  do  all  that  was  necessary  to  do  or 
could  be  done  under  the  particular  circum- 
stances of  any  case  involving  your  business  or 
interests  in  my  hands." 

On  the  15th  of  the  same  month  Bronson  re- 
plied as  follows: 

*'  The  memorandum  at  the  foot  of  Tormey's 
contract  I  have  recently  put  on  all  of  my  land 
contracts  to  repel  the  construction  lately  sought 
to  be  put  on  them,  that  the  first  or  ottker  pay- 
ments, if  received  by  the  agent,  is  an  implied 
waiver  of  the  claim  for  exchange,  and  of  the 
stipulation  in  the  body  of  the  contract,  that  the 
money  is  to  be  paid  to  me  in  the  Cit^r  of  New 
York.  In  other  words,  it  is  but  a  repetition  of  a 
clause  in  the  contract,  as  applicable  to  all  ex- 
cept the  first  payment." 
This  correspondence  suggests  several  remarks : 
Bostwick  speaks  of  his  employment  as  hav- 
ing been,  and  then  being,  an  **  agency"  for 
Bronson.    He  inquires  whether  itwascontem* 
plated  by  Bronson  to  revoke  it.    Bronson  does 
not  deny  nor  revoke  it.    He  says  the  object  of 
the  memorandum  was  to  repel  the  construction 
that  the  receipt  of  *'  the  first  or  other  payments 
bv  the  agent"  was  "  an  implied  waiver  of  the 
claim  for  exchange"  and  which  was  the  same 
thing  in  effect — a  waiver  of  the  stipulation  in 
the  contract  that  the  money  was  to  be  paid  to 
him  "  in  the  City  of  New  York."    It  recog- 
nizes the  authority  of  the  agent  to  receive  the 
subsequent  payments  as  well  as  the  first  one, 
provided  exchange  were  paid  upon  the  former 
by  the  debtor. 

The  language  employed  by  Bronson  will  ad- 
mit of  no  other  construction.  It  applies  with  full 
force  to  the  bond  of  these  defendants.  They 
paid  exchange  as  well  as  the  principal  and  inter- 
est, of  the  installments  in  question.  There  is  no 
evidence  in  the  record  that  the  authority  thus 
admitted  to  exist  was  ever  withdrawn.  It  must 
be  presumed  to  have  continued  until  the  rela- 
tions of  the  parties  were  terminated  by  Bost- 
wick's  failure  and  insolvency.  Bostwick  says 
in  his  deposition:  *'  I  advertised  myself  as  the 
agent  of  the  Bronson  lands,  which  advertising 
was  continued  for  a  period  of  twelve  or  four- 
teen years."  His  testimony  upon  this  subject 
is  uncontradicted. 
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There  are  found  in  the  record  thirty-four  let- 
ters from  Bronson  to  Bostwick,  all  relating  to 
business  connected  with  the  Bronson  lands. 
The  first  letter  bears  date  on  the  12th  of  De- 
cember, 1855;  the  last  one  on  the  27th  of  No- 
vember, 1865.  They  are  in  all  respects  such  as 
would  naturally  be  addressed  by  a  principal  to 
an  agent  in  whose  iudgment,  integrity  and  dil- 
igence he  had  the  fullest  confidence.  They  re- 
fer to  sales,  to  the  delivery  of  deeds  and  con- 
tracts, the  payment  and  collection  of  taxes,  and 
a  variety  of  other  matters  in  the. same  connec- 
tion. Ten  of  the  letters  authorize  the  delivery 
of  contracts  on  the  receipt  of  the  first  payment 
by  Bostwick.  Fourteen  of  them  authorize  the 
collection  or  acknowledge  the  transmission  of 
other  moneys.  Bronson  was  absent  in  Europe 
from  the  9th  of  October,  1861,  until  about  the 
middle  of  December,  1864.  During  that  time 
his  business  Vas  attended  to  by  his  attorney, 
E.  S.  Smith,  Esq.,  of  the  City  of  New  York. 
There  are  in  the  record  twenty  one  letters  from 
him  to  Bostwick.  They  are  of  the  same  char- 
acter with  those  from  Bronson..  Twelve  of 
them  acknowledge  the  collection  and  transmis- 
sion of  moneys  for  Bostwick.  It  is  not  stated 
wtiether  they  were  the  first  or  later  payments, 
but  the  circumstances  show  clearly  that  they 
were  in  most,  if  not  in  all  instances,  of  the  lat- 
ter character.  All  collections  were  made,  and 
all  business  relating  to  the  lands  was  transacted 
through  Bostwick.  In  one  of  these  letters 
8mith  says: 

*'P.  S. — Mr.  Bronson,  in  a  letter  received, 
writes:  '  I  am  willing  to  sell  lands  through  Mr. 
Bostwick  upon  an  advance  of  price  equal  to  the 
depreciation  of  paper  money  at  the  time  of 
sale.'"  etc. 

A  further  analysis  of  the  letters  of  these  par- 
ties would  develop  a  large  array  of  additional 
facts  bearing  in  the  same  direction  and  hardlv 
le^s  cogent  than  those  to  which  we  have  aa- 
verted.  There  is  no  intimation  in  any  of  them 
that  Bostwick  was  regarded  as  the  agent  of  the 
buyers,  that  he  was  not  regarded  as  the  agent 
of  Bronson,  or  that  he  had  in  any  instance  ex- 
ceeded his  authority.  It  is  unnecessary  to  pur- 
sue the  subject  further.  Viewed  in  the  light  of 
the  law,  we  think  the  evidence  abundantly  es- 
tablishes two  propositions: 

1.  That  Bostwick  was  the  agent  of  Bronson, 
and  as  such  authorized  to  receive  the  payments 
in  question. 

2.  If  this  were  not  so,  that  the  conduct  of 
Bronfion — numerous  transactions  between  him 
and  Bostwick  and  the  course  of  business  by  the 
latter — authorized  or  known  to  and  acquiesced 
in  by  the  former — justified  the  belief  by  the 
defendants  that  Bostwick  had  such  authority 
and  that  Bronson  was  bound  accordingly. 

The  decree  of  tfie  Circuit  Court  is  affirmed. 


CHARLES  G.  SCOTT,  Appt, 

V. 

UNITED  STATES. 

(See  S.  C,  12  Wall.,  443-445.) 

Contract  to  carry  goods,  eonstruetion  of. 

A  contract  to  employ  another  to  carry  all  the 
irnodfi  one  has  to  transport  t)otwecn  two  points  on 
a  river,  does  not  impose  an  obligation  to  employ 
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that  other  to  carry  goods  from  a  more  distant  point 
on  the  river,  although  in  such  transportation  saoh 
goods  pass  between  both  points  named  in  the  oon- 
tract. 

[No.  206.] 

SubmiUed  Nat,  9, 1871,     Decided  Nov.  20, 1871, 

APPEAL  from  the  Court  of  Claims. 
The  history  and  facts  of  the  case  fully  ap- 
pear in  the  opinion  of  the  court. 

Messrs.  A.  H.  Garland,  E.  L.  Stanton 
and  N.  P.  Chipman,  for  appellant. 

Messrs.  B.  H.  ^riutow, SoUdtorOen,,  C^ 
EL  Hill,  Asst.  Atty-Oen.,  for  appellees. 

Mr.  Justice  Swayne  delivered  the  opinion 
of  the  court: 

This  is  an  appeal  from  the  judgment  of  the 
Court  of  Claims.  The  facts  of  the  case,  so  far 
as  it  is  necessary  to  consider  them,  are  as  fol- 
lows  * 

On  the  18th  of  February,  1866.  Henry  T. 
Noble,  assistant  quartermaster  in  the  volunteer 
military  service  of  the  United  States,  entered 
into  a  contract  with  the  appellant,  Scott,  where- 
by the  quartermaster  "agrees  to  furnish  all  the 
transportation  the  Unit^  States  may  require 
from  Little  Rock,  Arkansas,  to  Fort  Smith, 
Arkansas,  and  to  and  from  all  points  between 
Little  Rock,  Arkansas,  and  Fort  Smith,  Ar> 
kansas,  when  the  same  is  to  be  furnished  by 
river."  Transportation  was  called  for  by  the 
United  States  between  Little  Rock  and  Fort 
Smith,  furnished  by  Scott,  and  duly  paid  for 
by  the  (Government.  Upon  that  subject  there 
is  no  controversy  between  the  parties.  But  the 
United  States  also  shipped  troops  and  stores 
from  St.  Louis  to  Fort  Smith  and  Fort  Gibson. 
The  vessels,  on  their  way,  touched  at  Little 
Rock,  but  did  not  discharge  there.  While  they 
were  at  Little  Rock,  Scott,  in  a  written  com- 
munication to  the  quartermaster,  claimed  the 
right,  under  his  contract,  to  transport  the  troops 
and  stores  in  question  from  that  point  to  Fort 
Smith,  and  had  boats  ready  to  perform  that 
service.  None  of  the  lading  was  delivered  to 
him.  Had  he  transported  it,  the  freight,  ac- 
cording to  his  contract,  would  have  amounted 
to  $17,605.66.  The  Court  of  Claims  held  that 
the  transportation  thus  claimed  was  not  within 
the  contract,  and  dismissed  iiis  petition.  Hence 
this  appeal. 

We  tiiink  the  decision  of  the  Court  of  Claims 
was  correct.  The  soundness  of  this  view  of  the 
subject  is  too  clear  to  require  or  admit  of  much 
discussion.  The  contract  was  for  transportation 
between  Little  Rock  and  Fort  Smith.  Trans- 
lx>rtation  from  Little  Rock  to  Fort  Smith  was 
not  the  same  thing  by  any  means  as  transporta- 
lion  from  St.  Louw  to  Fort  Smith  or  Fort  Gib- 
son. Transportation  from  St.  Louis  to  those 
places  necessarily  involved  transportation  by 
Little  Rock,  and  thence  over  a  common  river 
route  to  the  higher  points  of  destination,  but 
the  voyages  were  wholly  distinct  and  independ- 
ent of  each  other.  The  greater  includes  the 
less,  but  that  does  not  make  them  identical.  In 
their  totality  thev  are  as  different  as  if  the  par- 
tial sameness  did  not  exist  In  the  transporta- 
tion between  St.  Louis  and  the  other  points 
named  the  part  performed  above  Little  Hock 
was  but  an  ingredient  in  the  mass.  There  is 
nothing  which  requires  us  to  disintcgraie  it  and 
give  to  Scott  one  part  more  than  anuihcr.  i^ucix 
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elongated  transportation  is  neither  within  tlie 
letter  nor  the  meaning  of  his  contract. 

In  cases  lil^e  this  it  is  the  duty  of  the  court 
to  assume  the  standpoint  occupied  by  the  par- 
ties when  the  contract  was  made — to  let  in  the 
li/^ht  of  the  surrounding  circumstances — to  see 
as  the  parlies  saw,  and  to  think  as  they  must 
haye  thought,  in  assenting  to  the  stipulations 
by  which  they  are  bound.  This  process  is  al- 
ways effective.  When  the  terms  employed  are 
doubtful  or  obscure  there  is  no  surer  guide  to 
their  intent  and  meaning.  It  must  have  been 
known  to  both  Scott  and  the  quartermaster  that 
such  transportation  would  be  required  as  that 
under  consideration.  It  is  incredible  that  they 
intended  to  subject  the  United  States  to  the 
delay,  inconvenience  and  expense  of  the  un- 
livery and  reloading  of  every  cargo  which  came 
up  the  river  to  Little  Rock  onlv  to  feed  Scott's 
contract  and  meet  its  demands.  He  claims  a 
monopoly,  without  regard  to  circumstances,  of 
all  the  government  transportation  upon  the  wa- 
terway where  his  contract  was  to  be  fulfilled. 
Port  Gibson  is  above  Fort  Smith.  As  respects 
all  lading  to  be  shipped  beyond  Fort  Smith  the 
same  unloading  and  reloading  would  be  neces- 
sary there  which  had  before  occurred  at  Little 
Rock.  A  proposition,  from  which  flow  conse- 
quences so  unreasonable,  must  itself  be  re- 
garded as  of  that  character.  Where  parties  in- 
tend to  contract  by  parol,  and  there  is  a.  mis- 
understanding as  to  the  terms,  neither  is  bound, 
because  their  minds  have  not  met.  Baldwin 
V.  MOdeberger,  2  Hall.  176.  Where  there  is  a 
written  contract,  and  a  like  misunderstanding 
is  developed,  a  court  of  equity  will  refuse  to 
execute  it.  OoIm  v.  Bourne,  10  Paige,  584;  Cal- 
verley  v.  WiUiams,  1  Ves.,  Jr.,  211.  If  aeon- 
tract  be  unreasonable  and  unconscionable,  but 
not  void  for  fraud,  a  court  of  law  will  give  to 
the  party  who  sues  for  its  breach  damages,  not 
according  to  its  letter,  but  only  such  as  he  is 
equitably  entitled  to.  James  y.  Morgan^  1  Lev., 
Ill;  Thcmborow  v.  Whitaere,  2  Ld.  Raym., 
184;  Baxter  v.  Wales,  12  Mass.,  365.  But  it  is 
unnecessary  to  invoke  the  aid  of  anything  out- 
aide  of  the  contract  itself.  Its  interpretation 
pjesents  no  question  for  our  consideration. 
That  the  proper  construction  has  been  given  to 
it,  we  think  is  equally  clear. 

The  judgment  of  the  Court  of  Claims  is  qf- 
firmed, 

LOUIS  HANAUERbtal.,  Plffs,  inShr., 

SAMUEL  H.  DOANE. 
(See  S.  C,  12  Wall.,  34J»-M9.) 
Action  for  goods  sold  in  aid  of  rebeUian— promis- 
sory runtefoT—vihen  wid. 

•1.  Action  wUl  not  lie;for  the  price  of  flroods  sold 
In  aid  of  the  rebellion,  or  with  knowiedere  that 
they  were  purchased  for  the  Confederate  States 
Oovemment. 

2.  A  promissory  note,  the  consideration  of  which 
is  wholly  or  in  part  the  price  of  such  goods  is  void, 
and  an  action  cannot  be  sustained '  thereon  by  a 
holder,  who  receives  it  knowing  for  what  it  was 
^vea. 

8.  Due-bills  olven  for  the  price  of  such  goods, 
and  passed  in  the  hands  of  a  person  knowing  the 
fact,  will  not  be  a  good  consideration  for  a  note. 

4.  It  is  contrary  to  public  policy,  to  give  the  aid 
of  the  courts  to  a  vendor  who  knew  that  his  goods 
were  purchased,  or  to  a  lender  who  knew  that  his 
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money  was  borrowed  for  the  purpose  of  being 
employed  in  the  commission  of  a  criminal  act,  in- 
jurious to  society  or  to  anv  of  its  members. 

[No.  196.] 
Submitted  Mv.  8, 1871,    Decided  Nov.  £7, 1871, 

IN  ERROR  to  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Eastern  District  of  Ar- 
kansas. 

Suit  was  brought  in  the  Circuit  Court  of 
Randolph  County,  Arkansas,  by  the  defendant 
in  error,  to  recover  upon  two  promissory  notes. 
Upon  petition  of  the  defendants,  the  case  was 
removed  into  the  court  below.  Judgment  hav- 
ing been  thereafter  given  for  the  plaintiff,  the 
defendants  sued  out  this  writ  of  error. 

The  case  is  further  stated  by  the  court. 

Messrs.  Watkins  and  Rose*  for  plaintiffs 
in  error: 

In  Arkansas,  the  rule  of  mercantile  law  as  to 
commercial  paper  has  been  changed  by  statute, 
so  that  the  maker  of  a  note  may  set  up  any  de- 
fense against  the  assignee  Uiat  would  have  been 
good  against  the  payee. 

Smith  V.  Capers,  18  Ark.,  0;  Bobinson  v. 
Stngart,  13  Ark.,  71;  Walker  v.  Johnson,  13 
Ark.,  522;  Worthington  v.  Curd,  22  Ark.,  278. 

In  case  of  an  illegal  contract,  however,  the 
rule  would  be  the  same  without  any  statute. 

Tatum  V.  KeUey,  25  Ark.,  210;  McMurtry  v. 
Bams&y,  25  Ark. ,  840 ;  Portis  v.  Oreen,  26  Ark. , 
876;  BuddeU  v.  Landers,  25  Ark.,  238;  Chance- 
lyy.  Bailey,  SI  GtL„SS2, 

The  opinion  of  the  court  below  is  in  accord- 
ance with  the  doctrine  of  some  of  the  earlier 
English  cases.  But  that  doctrine  has  long 
since  slept,  and  has  come  to  be  hardly  any- 
thing more  than  a  mere  tradition. 

In  Langton  v.  Hughes,  1  Maule  &  S.,  593, 
the  court  was  unanimous  in  holding  that  "Par- 
ties who  seek  to  enforce  a  contract  for  the  sale 
of  articles  which^  themselves  are  perfectly  in- 
nocent, but  whicn  were  sold  with  a  knowledge 
that  they  were  to  be  used  for  a  purpose  which 
is  prohibited  by  law,  are  not  entitled  to  re- 
covery." 

Cannan  v.  Bryce,  8  B.  &  Aid.,  179;  MeKin- 
nelly.  Bobinson,  8  Mees.  &  W.,  485;  Fearee  v. 
Brooks,  L.  R.,  1  Exch.,  212. 

In  Mr.  Benjamin's  late  work  on  Sales,  p.  880, 
the  author  says :  '  The  sale  of  a  thing,  in  itself 
an  innocent  and  proper  article  of  commerce,  is 
void  when  the  vendor  sells  it,  knowing  that  it 
is  intended  to  be  used  for  an  immoral  or  il- 
legal purpose.  In  several  of  the  earlier  cases, 
something  more  than  this  mere  knowledge  was 
held  necessary,  and  evidence  was  required  of 
an  intention  on  the  vendor's  part  to  aid  in  the 
illegal,  or  profit  by  the  immoral  act.  The 
later  decisions  overruled  this  doctrine." 

The  distinction  between  contracts  illegal  by 
common  law  and  illegal  by  statute,  is  also  a 
thing  of  the  past. 

1  Pars.  Cont.,  881. 

Passing  to  the  American  cases,  we  observe 
that  Chancellor  Walworth,  in  NeUis  v.  Clark,  4 
Hill,  480,  cited  the  case  of  McKinneU  v.  Bobin 
son,  3  Mees.  &  W.,  435,  with  approval.  The 
character  of  the  contract  in  this  case  Is  not  to 
be  mistaken.  ^ 

Oray  v.  Hook,  4  N.  Y.,  455;  Rose  v.  Tru<ix, 
21  Barb.,  376;  Perkins  v.  Savage,  15  Wend.. 
418;  Pratt  v.  Adanhs,  7  Paige.  658;  BeOrooty, 
Van  Duger,  20  Wend.,  890;  Belding  v.  Piikins^ 
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2  Cai.,  147;  Ruekman  v.  Bryan,  8  Den.,  840; 
Morgan  v.  Oroff,  5DeD..  864;  Graves  v.  Dela- 
plains,  14  Johns.,  146;  Bea>ch v.  Kezar,  IN.  H., 
184;  Spurgeon  v.  McTlwain,  6  Ohio,  442;  Ter- 
ritt  V.  Bartlett,  21  Vt..  184;  iVifcAofo  v.  Buggies, 
8  Day,  145;  Steele  v.  Ourle,  4  Dana,  887;  Story, 
Conif.  L.,  sec.  353;  see,  also,  2  Kent,  Com., 
466.  n.;  Bk.  v.  Owens,  2  Pet.,  589;  MarshaUy. 
BR.  Co.,  16  How..  384. 

It  will  not  be  doubted,  we  presume,  that  giv- 
ing aid  and  comfort  to  the  rebellion  must  be 
held  as  an  illegal  act.  This  court  held,  in  U. 
8.  V.  Padelford,  9  Wall.,  539  (76  U.  8.,  XIX., 
791),  that  where  one  signed,  as  surety,  a  bond 
of  a  quartermaster  of  the  Confederate  States, 
he  had  given  such  aid  and  comfort.  The  Act 
in  that  case  was  held  to  be  voluntary.  The 
proof  here  of  voluntary  character  of  the  Acts 
of  Hunter  &  Oakes,  is  not  questioned.  The 
aid  given  was  special  and  direct,  not  remote. 
Therefore,  this  case  differs  from  Thorington  v. 
Smith,  8  Wall.,  9  (75  U.  S..  XIX.,  868)  where 
the  court's  decision  grew  from  the  conclusion 
that  the  Confederate  money  was  "imposed  on 
the  community  by  irresistible  force." 

A  great  number  of  cases  scattered  through 
the  circuit  court  reports  support  our  views, 
such  as  Scitdder  v.  Andrews,  2  McLean,  464; 
Piatt  y.  Oliver,  1  McLean,  295;  /ftf.  C,  2  Mc- 
Lean. 267;  Wilson  v.  Le  Boy,  1  Brock.,  447; 
Milne  v.  Huber,  3  McLean.  212;  Cambioso  v. 
Maffett,2  Wash.  (C.  C),  98;  Walker  v.  Johnson,2 
Cranch  (C.  C),  203;  BootY.  Godard,S  McLean, 
102;  Weed  v.  Snow,  8  McLean,  2(i5;Hayden  v. 
Davis,  8  McLean.  276;  Hawkins  v.  Oox,  2 
Cranch  (C.  C),  178;  Thompson  v.  MUUgan,  2 
Cranch  (C.  C).  207:  4  Wash..  129. 

In  Brightly's  Federal  Digest,  p.  177,  is  this 
among  many  other  quotations :  "A  promissory 
notes  given  in  consideration  of  a  loan  of  Con- 
federate notes,  to  enable  oy^e  to  hire  a  sub 
stitute  for  the  Confederate  Army,  is  void." 
Ex  parte  Milner,  1  Am.  L.  J.,  tit.  Bank.  16; 
8.  a,  18  Am.  L.  R.,  871. 

''The  consideration  for  which  the  notes  were 
given  being  unlawful,  it  follows  of  course  that 
the  notes  were  void. 

Oraigy.  i/i>.,  4  Pet.,  437. 

Mr.  A.  H.  Garland,  for  defendant  in  er- 
ror: 

Hunter  &  Oakes  being  merchants,  they 
were  not  prohibited  from  selling  and  then  col- 
lecting the  money  for  the  sales  made,  unless 
in  the  transaction  they  shared  in  the  motive 
or  inducement  of  the  purchaser.  They  must 
have  been  participators  in  the  intent  to  aid 
the  war  for  the  South.  This  rule  is  without 
an  exception. 

Pars.  Cont.,  880,  882;  Simpson  v.  Bloss,  7 
Taunt.,  246. 

This  is  the  law.  as  we  find  it  in  all  the  text- 
books and  reported  cases. 

1  Poth.  Ob.,  123-128;  2  Poth.  Ob.,  1-16  and 
notes;  Ilolmati  v.  Johnson,  1  Cowp.,  341;  5  T. 
R.,  599;  12  Wheat.,  258;  Harris  v.  Bunnels, 
12  How.,  79;  Boby  v.  West,  4  N.  H.,  290; 
Woolen  V.  Miller,  7  Smedes  &  M.,  SSO ',8ortmll 
V.  Hughes,  1  Curt..  244;  Territt  v.  BartUti,  21 
Vt.,  184. 

Mr.  Justice  Bradley  delivered  the  opinion 
of  the  court : 
This  was  an  action  commenced  in  the  Cir- 
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cult  Court  of  Randolph  County  Arkaoisaa,  by 
Doane.  the  defendant  in  error,  against  the 
plaintiffs  in  error,  to  recover  the  amount  of  two 
promissory  notes,  dated  in  February,  1867. 
These  notes  were  originally  given  by  the  plaint- 
iffs in  error  under  the  firm  of  L.  Hanauer  & 
Company,  to  one  Hunter,  in  settlement  of  an 
account  oetween  L.  Hanauer  &  Company  and 
the  firm  of  Hunter  &  Oakes,  which  had 
mostly  accrued  in  the  years  of  1860,  1861  and 
1862.  A  portion  of  this  account  was  for  items 
of  private  and  familv  use;  the  residue  was 
partlv  for  supplies  and  for  commissanr  stores 
for  the  Confederate  Army,  sold  by  Hunter  & 
Oakes,  to  Louis  Hanauer,  a  recognized  supply 
contractor  of  the  Confederate  (Government; 
and  partly  for  due-bills  issued  by  Hanauer,  as 
such  contractor,  to  other  persons  m  payment  of 
army  stores  and  supplies,  and  taken  up  by 
Hunter  <ft  Oakes,  at  Hanauer*8  request,  under 
a  promise  to  redeem  the  same. 

The  question  in  the  oase  is :  whether  the  notes 
sued  on,  having  been  ffiven  for  the  considera- 
tion mentioned,  are  valid. 

We  have  already  decided,  in  the  case  of  Texa» 
V.  White,  7  Wall..  700  [74  U.  S.,  XIX.,  227], 
that  a  contract  made  in  aid  of  the  late  rebellion, 
or  in  furtherance  and  support  thereof,  is  void. 
The  same  doctrine  has  been  laid  down  in  most 
of  the  circuits,  and  in  many  of  the  state  courts, 
and  must  be  regarded  as  the  settled  law  of  the 
land.  Any  contract,  tinctured  with  the  vice  of 
giving  aid  and  support  to  the  rebellion,  can  re- 
ceive no  countenance  or  sanction  from  the 
courts  of  the  countrv.  Are  the  notes  in  suit  of 
this  kind?  A  portion  of  their  consideration 
was  stores  and  supplies  furnished  to  the  army 
contractor  of  the  Confederate  Government, 
and  another  portion  was  due- bills  issued  for 
the  same  consideration,  and  received  by  Hunter 
&  Oakes  with  full  notice  of  their  character.  If 
either  of  these  portions  of  the  consideration  on 
which  the  notes  were  given  was  illegal,  the 
notes  are  void  in  toio.  Such  is  the  elementary 
rule,  for  which  it  is  unnecessary  to  cite  author- 
ities. 

On  the  trial  of  the  cause  below,  the  Judge, 
in  charging  the  jury,  instructed  them  that  if 
Hunter  &  Oakes  took  up  Hanauer*s  due-billa 
for  value,  at  his  request  and  on  the  faith  of  hia 
promise  to  redeem  them,  made  after  he  had 
given  them  out  for  supplies,  these  due-biUs 
would  constitute  a  good  consideration  for  the 
notes.  We  do  not  think  that  this  was  a  correct 
statement  of  the  law.  If  Hanauer  had  bor- 
rowed money  from  Hunter  &  Oakes  to  redeem 
the  duebillshimself ,  the  transaction  would  have 
been  different,  and  the  loan  of  money  would 
have  been  legal,  although  Hunter  &  Oakes  had 
known  for  what  purpose  Hanauer  wanted  the 
money.  They  would  have  been  one  degree 
farther  removed  from  the  unlawful  transacuon. 
But,  instead  of  this,  they  became  the  holders 
of  the  due-bills,  knowing  for  what  purpose  and 
on  what  consideration  uiey  had  been  issued; 
and  hence  their  title  was  no  better  than  that  of 
the  original  holders.  To  vitiate  this  title  it  was 
not  necessary,  as  stated  bv  the  judge,  that  Hun> 
ter  &  Oakes  should  have  been  mterested  in  fur* 
nishing  the  supplies  for  which  the  due-billa 
were  given;  nor  that  what  they  did  should 
have  been  done  with  the  view  of  aiding  the 
rebel  cause.  If  the  due-bills  were  invalid  in  the 
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hands  of  the  orisinal  holders,  they  were  invalid 
in  the  hands  of  Hunter  &  Oakes.     Whether 
they  were  invalid  depends  on  the  solution  of 
the  question  whether  the  sales  of  supplies  to 
Hanauer.for  the  use  of  the  Confederate  Army, 
was,  or  was  not,  an  illegal  transaction.     We 
think  it  was.    But  on  this  subject  it  is  proper 
to  examine  the  views  of  the  Judge  at  the  trial. 
With  regard  to  that  portion  of  the  consider- 
ation of  the  notes  whidi  consisted  of  supplies 
sold  by  Hunter  &  Oakes  to  Hanauer  for  the  Con- 
federate Armv,  the  Judge  instructed  the  Jurvfthat 
bare  knowleage  on  the  part  of  Hunter  &  Oakes 
that  Hanauer  Intended  or  expected  to  turn  the 
goods  over  to  the  rebel  army,  would  not  make 
Uie  sale  illegal  and  void,  but  that,  to  make  it  so, 
it  must  appear  that  Hunter  &  Oi^es  had  some 
concern  in  furnishing  the  supplies  to  the  rebel 
army,  or  intended  to  aid  therein.    In  this  in- 
struction we  think  the  judge  erred.  With  what- 
ever impunity  a  man  may  lend  money  or  sell 
goods  to  another  who  he  knows  intends  to  de- 
vote them  to  a  use  that  is  only  malumprohibitum, 
or  of  inferior  criminality,  be  cannot  do  it  with- 
out turpitude,  when  he  knows  or  has  every 
reason  to  believe  that  such  money  or  goods  are 
to  be  used  for  the  perpetration  of  a  heinous 
crime,  and  that  thev  wereprocured  for  that  pur- 
pose.   In  the  words  of  Ghirf  Justice  Eyre,  in 
JJghtfooi  V.  Tenant,!  Bos.  &  P.,  651,  556. "The 
man  who  sells  arsenic  to  one  who,  he  knows, in- 
tends to  poison  his  wife  with  it,  will  not  be  al- 
lowed to  maintain  an  action  on  his  contract. 
The  consideration  of  the  contract,in  itself  good, 
is  there  tainted  with  turpitude  which  destrovs 
the  whole  merit  of  it.    »    ♦    *   No  man  ought 
to  furnish  another  with  the  means  of  transgress- 
ing the  law,  knowing  that  he  intended  to  make 
that  use  of  them."    On  this  declaration  Jtidge 
Story  remarks:  "The  wholesome  morality  and 
enlarged  policy  of  this  passage  make  it  almost 
irresistible  to  the  Judp;ment;  and,  indeed,  the 
reasoning  seems  positively  unanswerable."  Sto- 
ry, Conf.  L.,  sec.  258.    Can  a  man  furnish  an- 
other with  the  means  of  committing  murder,  or 
any  abominable  crime,  knowing  that  the  pur- 
chaser procures  Uiem  and  intends  to  use  them 
for  that  purpose,  and  then  pretend  that  he  is  not 
a  participator  in  the  guilt?    Can  he  wrap  him- 
self up  in  his  own  selfishness  and  heartless  in- 
difference and  say,   "  What  business  is  that  of 
mine?    Am  I  the  keeper  of  another  man's  con- 
science?"   No  one  can  hesitate  to  say  that  such 
a  man  voluntarily  aids  in  the  perpetration  of 
the  offense  and,  morally  speaking,  is  almost,  if 
not  quite,  as  guilty  as  the  pnncipal  offender. 

No  crime  is  greater  than  treason.  He  who, 
being  bound  by  his  allegiance  to  a  government, 
sells  goods  to  the  agent  of  an  armed  combination 
to  overthrow  that  government,  knowing  that 
the  purchaser  buys  them  for  that  treasonable 
purpose,  is  himself  guilty  of  treason  or  a  mis- 
pridon  thereof.  He  voluntarily  aids  the  treason. 
He  cannot  be  permitted  to  stand  on  the  nice 
metaphysical  distinction  that, although  he  knows 
that  the  purchaser  buvs  the  goods  for  the  pur 
poee  of  aiding  the  rebellion,  he  does  not  sell 
them  for  thai  purpose.  The  consequences  of  his 
acts  are  too  serious  and  enormous  to  admit  of 
such  a  plea.  He  must  be  taken  to  intend  the 
conaequences  of  his  own  voluntary  act. 

The  decision  of  CfUrf  Justice  Eyre, in  the  case 
above  referred  to,  has  been  followed  in  several 
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other  English  cases.  It  was  followed  by  Lord 
Ellenborough  in  Langton  v.  Hvghes,  1  Maule  & 
B.,  598,  where  a  druggist  sold  drugs  of  a  nox- 
ious and  unwholesome  nature  to  a  brewer,  know- 
ing that  thev  were  to  be  used  in  his  brewerv, 
contrary  to  law,  and  it  was  held  that  be  could 
not  recover  the  price.  It  was  also  followed  bv 
Chief  Justice  Abbott,  in  Cannan  v.  Bryce,  8  B. 
&  Aid.,  179,  where  it  was  held  that  money  lent 
to  a  man  to  enable  him  to  settle  his  losses  on  an 
illegal  stockjobbing  transaction,  could  not  be 
recovered  back.  Baid  the  Chief  Justide:  "If  it 
be  unlawful  in  one  man  to  pay,  how  can  it  be 
lawful  for  another  to  furnish  him  with  the 
means  of  payment?  *  ♦  ♦  The  means  were 
furnished  with  a  full  knowledge  of  the  object 
to  which  they  were  to  be  applied,  and  for  the 
express  purpose  of  accomplishing  that  object." 
In  that  case  the  lender  had  no  interest  whatever 
in  the  unlawful  transaction,  and  was  only  con- 
nected with  it.  as  Hunter  A  Oakes  were  m  this 
case,  by  knowing  the  object  for  which  the  money 
was  borrowed.  These  cases  were  followed  by 
the  Court  of  Errors  of  New  York,  in  the  case 
oiDe  Orootv.  VanDuzer,  20  Wend.,  890.  Chan- 
cellor Walworth,  in  that  case,  observes  that, 
••Those  cases  in  which  an  independent  contract 
has  been  held  void  from  a  mere  knowledge  of 
the  fact  of  the  illegal  end  in  view,  proceed  upon 
the  ground  that  the  party  having  such  knowl- 
edge, intended  to  aid  the  illegal  object  at  the 
time  he  made  the  contract." 

There  are  cases  to  the  contrary;  but  they  are 
either  cases  where  the  unlawful  act  contemplated 
to  be  done  was  merely  malum  jrrohibiium,  or  of 
inferior  criminality ;  or  cases  in  which  the  un- 
lawful act  was  already  committed,  and  the  loan 
was  an  independent  contract,  made,  not  to  en- 
able the  borrower  to  commit  the  act,  but  to  pay 
obligations  which  he  had  already  incurred  in 
committing  it.  Of  the  latter  class  was  the  case 
of  Armstrong  v.  ToUr,  11  Wheat.,  258;  of  the 
former,  those  of  Hodgson  v.  Temple,  5  Taunt., 
181,  and  others  cited  in  the  argument.  In  Hodg- 
son V.  Temple,  where  a  buyer  of  spirituous  liq- 
uors was  known  to  be  carrying  on  a  rectifying 
distillery  and  a  retail  liquor  shop  at  the  same 
time,  contrary  to  law,  the  vendor  of  the  spirits 
was  held  entitled  to  recover  the  price.  Sir  James 
Mansfield  said:  'The  merely  selling  goods, 
knowing  that  the  buyer  will  make  an  illegal  use 
of  them,  is  not  sufficient  to  deprive  the  vendor 
of  his  just  right  of  payment;  but  to  effect  that, 
it  is  necessary  that  the  vendor  should  be  a  sharer 
in  the  illegal  transaction." 

This  seems  to  have  been  the  view  taken  by 
the  Judge  who  tried  this  cause  below.and  which 
he  applied  to  this  case.  In  our  judgment  it  is 
altogether  too  narrow  a  view  of  the  responsibil- 
ity of  a  vendor  in  such  a  case  as  the  present. 
Where  to  draw  the  precise  line  between  the 
cases  in  which  the  vendor's  knowledge  of  the 
purchaser's  intent  to  make  an  unlawful  use  of 
the  goods,  will  vitiate  the  contract,  and  those 
in  which  it  will  not.  may  be  difficult.  Perhaps 
it  cannot  be  done  by  exact  detlnittous.  The 
whole  doctrine  of  avoiding  contracts  for  illegal- 
ity and  immorality  is  founded  on  public  policy. 
It  is  certainly  contrary  to  public  policy  to  give 
the  aid  of  the  courts  to  a  vendor  who  knew  that 
his  goods  were  purchased,  or  to  a  lender  who 
knew  that  his  money  was  borrowed  for  the  pur- 
pose of  being  employed  in  the  commission  of  a 
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criminal  act.  injurious  to  society  or  to  any  of  its 
members.  This  is  all  that  we  mean  to  decide  in 
this  case. 

Thejudg^nent  is  rewrsed,  and  a  new  trial  or- 
dered. 

Dissenting,  Mr.  JvAtice  Stron§^. 

Cited-12  Wall.,  867 :  15  Wall.,  444 ;  16  Wall.,  150 ;  SO 
Wall.,  463,  466:  02  U.  8.,  170:  96  U.  S.,  105;  97  U.  8., 
464:  1  Wood«  2S6:  88  Mlcb.,496: 88  Hun.,  411;  32 Am. 
Bep.,  127, 517  (U  8.  C,  576). 


THE  •GERMA.NIA.  FIRE  IN8URA.NCE 
COMPANY,  THE  NIAGARA.  FIRE  IN- 
SURANCE COMPANY.  THE  HANOVER 
FIRE  INSURANCE  COMPANY  and  THE 
REPUBLIC  FIRE  INSURANCE  COM- 
PANY OF  NEW  YORK.  Plffs.  in  Err., 

V. 

BURWELL  E.  BOYKIN. 

(See  S.  C,  12  Wall.,  438-439.) 

Affldamt  hy  insane  man  of  loss  under  policy, 
when  sufficient — when  joint  cation  against  sev- 
ered insurance  companies  maintainable — when 
this  court  may  make  final  judgment. 

The  aflBdavit,  whether  of  an  insane  man  or  not.  Is 
Bufflcient  in  the  information  which  it  conveys  of 
the  time,  the  nature  and  amount  of  the  loss  cov- 
ered by  a  policy  of  insurance. 

If  the  insured  was  so  insane  as  to  be  incapable  of 
makincr  an  intelllfrent  statement,  this  would,  of  it- 
self, excuse  that  condition  of  the  policy. 

Where  the  liability  of  four  insurance  companies 
depended  on  the  same  evidence  and  was  founded  on 
the  same  policy,  and  their  defense  rested  on  the 
same  issues,  to  be  supported  by  the  same  testi- 
mony, the  action  may  be  Joint  by  consent. 

The  judfirment  of  the  court,  which  is  a^rainst  the 
defendants  Jointly  for  the  full  amount  of  the 
policy,  is  erroneous. 

But  where  the  verdict  finds  that  each  of  the  de- 
fendants had  promised  and  assumed  to  pay  one 
fourth  thereof,  a  Judgment  may  be  certified  from 
this  court  to  the  circuit  court  for  plaintiff  against 
each  of  the  defendants,  for  the  one  fourth  of 
amount  of  the  plainti1f*s  damages,  as  ascertained 
by  the  verdict,  and  against  them  all  for  the  costs 
in  that  court. 

[No.  268.] 
ArguedNov.  16. 1871.      Decided  Nov.  27,  1871. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States,  for  the  District  of  South  Carolina. 

Suit  was  brought  in  the  court  below  by  the 
defendant  in  error,  upon  a  certain  contract  of 
insurance.  Judgment  having  been  given  for 
the  plaintiff,  the  defendant  sued  out  this  writ 
of  error. 

A  further  statement  of  the  case  appears  in 
the  opinion  of  the  court. 

Messrs.  J.  M.  Carlisle,  J.  D.  McPherson 
and  8.  B.  Paul,  for  plaintiffs  in  error: 

The  first  error  assigned  Is,  that  the  action 
was  sustained  and  judgment  ^iven  against  all 
the  defendant  Companies  jomtly,  upon  the 
agreement  set  up  in  the  declaration. 

This  judgment  is  not  supported  by  anything 
alleged  in  the  declaration.  It  purports  to  es- 
tablish the  liability  of  each  of  the  said  Com- 
panies for  the  whole  sum  insured  by  them  all, 
in  several  and  distinct  portions.  This  is  mani- 
fest error,  for  which  the  judgment  might  have 
been  arrested  on  motion,  and  for  which  it  must 
be  reversed  here. 

The  plaintiff  offered  evidence  to  prove  that 
he  was  insane  at  the  time  he  made  the  damag- 
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ing  admissions  in  question,  and  produced  a  rec- 
ord of  proceedings  on  a  writ  de  lunaUooin- 
quirendo,  in  which,  April  7, 1867,  he  was  found 
to  be  a  lunatic. 

The  policy  stipulated  for  and  secured  to  the 
insurers  the  benefit  of  the  statements  of  the  in- 
sured under  oath,  as  to  certain  facts  material  to 
the  decision  of  the  insurers. 

If  this  stipulation  was  performed  by  furnish- 
ing such  statements,  then  the  insurers  had  a 
right  to  rely  on  them  and,  consequently,  the 
insured cannotdispute  them.  Irving  v.  Ins.  Co., 
1  Bosw.,  507. 

If  this  be  otherwise ;  if  the  plaintiff  may  show 
that  his  statements,  as  furnished,  were  the 
mere  fancies  of  a  madman,  then  they  do  not 
constitute  a  performance,  and  the  insured  can- 
not recover  on  a  declaration  averring  perform- 
ance. He  shall  have  declared  on  the  special 
facts  in  excuse  of  non-performance.  If  this  be 
not  so,  then  Jthe  plaintiff  may  send  forward  to 
the  Companies  any  bundle  oi  waste  paper,  and 
after  waiting  sixty  days,  commence  his  ^tion 
and  recover. 

Mr.  W.  W.  Boyee*  for  defendant  in  error: 

The  affidavit  of  Boy  kin .  after  making  a  re- 
cital of  the  destruction  of  the  property  insured, 
states  a  fact,  viz.:  that  Boykin  insured  his 
property  because  he  was  afraid  one  Jack,  a 
freedman,  would  bum  his  gin  house  and  its 
contents  (the  property  insur^).  This  fact,  if 
true,  would  vitiate  the  policy  of  insurance,  as 
being  a  fraud  on  the  Insurance  Companies. 
Ancrum  was  introduced  to  prove  certain  facts 
occurring  at  the  time  the  affidavit  was  pre- 
pared, which  tended  to  show  that  this  state- 
ment was  interpolated  in  the  affidavit  bv  the 
fraud  of  one  Ilosmer,  the  agent  of  the  Insur- 
ance companies. 

Clearljr  the  evidence  was  admissible. 

Attesting  witnesses  to  a  will  are  admissible 
to  disprove  the  sanity  of  the  testator. 

Stock  on  Non  Compos  Mentis,  37,  560. 

Fraud  vitiates  any,  even  the  most  solemn, 
transactions. 

U.  8.  V.  The  Amistad,  15  Pet.,  618;  PraU  v. 
Northam.  5  Mas.,  95;  Hartshorn  v.  Day,  19 
How.,  223  (60  U.  8..  XV.,  612);  1  Greenl.  Ev.. 
sec.  284,  p.  820;  Blake  v.  MameU,  2  Ball  & 
B.,  47. 

As  to  the  instructions  prayed  for  and  re- 
fused. They  assumed  that  if  the  plaintiff  be- 
low was  insane  in  January,  no  preliminary 
proofs  of  loss  were  given  in  law. 

If  the  plaintiff  was  insane,  yet  the  notice 
given  was  sufficient; 

"If  the  parties  have  contracted  in  the  words 
they  have  used,  that  police  shall  be  delivered; 
then,  if  the  fact  is,  that  notice  is  given  by  the 
parties,  all  is  given  which  the  parties  have 
agreed  to  be  done," 

By  the  Vice- Chancellor, in  Robertsons.  Lorkie, 
lOJur.,  533. 

If  the  plaintiff  below  was  insane,  he  was  ex- 
cused from  giving  notice. 

2  Pars.  Cont.,476;  Breasted  v.  L.diT.Oo.,A 
Hill,  73. 

If  he  was  not  insane  when  notice  was  given,  it 
was  good. 

Mr.  Justice  Miller  delivered  the  opinion  of 
the  court : 
The  plaintiffs  in  error  are  four  Insurance 
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Companies,  who  liad  underwritten  a  policy  of 
fire  insurance  in  favor  of  the  plaintiff  in  error, 
by  which  they  insured  him  against  loss  to  the 
amount  of  $10,000,  each  Company  making  it- 
self separately  and  severally  liable  to  one  fourth 
of  the  loss,  if  any  occurred,  and  no  more. 

After  loss,  they  were  sued  in  one  action,  and 
a  joint  judgment  rendered  against  them  for  the 
full  sum  of  $10,000.  with  interest  from  the 
time  the  loss  was  payable. 

In  the  course  of  the  trial,  exceptions  were 
taken  by  the  defendants  in  error  to  the  intro- 
duction of  testimony,  and  to  the  instructions 
given  and  refused  by  the  court. 

1.  The  exception  as  to  the  introduction  of 
testimony  relates  to  four  afQdavits,  which  are 
referred  to  in  the  bill  of  exceptions  as  "Exhibit 
4."  There  is  no  such  exhibit  in  the  record, 
nor  anything  else  which  can  be  identified  as 
either  of  these  affidavits.  We  cannot,  there- 
fore, determine  whether  their  admission  dam- 
aged the  defense  or  not,  and  the  assignment  of 
error  based  on  this  exception  must  be  over- 
ruled. 

2.  The  assignment  which  alleges  error  in  the 
charge  of  the  judge  is  equally  unfortunate.  The 
charge  is  a  very  full  and  elaborate  discussion 
of  the  law  and  the  facts  of  the  case,  and  no 
particular  part  of  the  charge,  nor  any  special 
proposition  of  law  found  in  it,  is  excepted  to. 
We  have  repeatedly  held  that  a  general  excep- 
tion to  the  whole  of  such  a  charge  is  insuf- 
ficient. 

3.  The  exception  to  the  refusal  of  the  court 
to  charge  as  requested  may,  with  a  little  liber- 
ality, be  held  sufficient. 

The  substance  of  it  is  this: 

The  insured  having  applied  to  the  agent  of 
the  insurers  to  make  out  proof  of  the  loss,  an 
affidavit  was  made  by  him,  in  which,  after  giv- 
ing the  particulars  of  the  loss,  he  proceeded 
further  to  state  that  he  believed  the  building 
had  been  set  on  fire  by  an  incendiary;  that  he 
had  heard  of  repeated  threats  of  a  person,  whom 
he  named,  that  he  would  burn  the  premises, 
and  that  it  was  in  consequence  of  these  threats 
that  he  had  procured  the  insurance  which  he 
was  then  seekini?  to  recover. 

When  this  affidavit  was  laid  before  the  In- 
surance Companies,  they  refused  to  pay,  and 
notified  the  insured  that  they  considered  the 
policy  void.  Testimony  was  given  to  show 
that  at  the  time  Boykin  made  this  affidavit  he 
was  insane,  and, also,  that  it  was  procured  from 
him  by  fraud. 

Based  on  the  facts  of  the  case  the  defendants 
at  the  trial  asked  instructions,  the  substance  of 
which  is  condensed  in  the  proposition  that  they 
had  a  right  to  proof  of  loss  by  an  intelligent 
being,  and  if  plaintiff  was  insane  no  such  proof 
had  been  given,  and  if  he  were  sane  then  his 
affidavit  showed  such  fraud  as  should  defeat 
recovery.  The  last  of  these  propositions  is  not 
denied,  but  was  not  asked  as  an  independent 
instruction.  But  the  first  is  too  repugnant  to 
justice  and  humanity  to  merit  serious  con- 
sideration. There  are  two  obvious  answers  to 
it.  First,  the  affidavit,  whether  of  an  insane 
man  or  not.  is  sufficient  in  the  information 
which  it  conveys  of  the  time,  the  nature  and 
amount  of  the  Joss.  Second,  if  he  was  so  in- 
sane as  to  be  incapable  of  making  an  intelligent 
statement,  this  would,of  itself,excuse  lliat  con- 
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dition  of  the  policy.  Il  is  argued  that  plaintiff, 
having  averred  in  his  declaration  that  he  did 
give  them  this  information  under  oath,  be  can- 
not now  be  permitted  to  show  an  excuse  by  bis 
insanity  for  not  doing  it.  But,as  already  seen, 
bis  affidavit  does  literally  prove  the  allegation, 
and  if  it  contains  something  more  which  was 
the  result  of  insanity, that  does  not  vitiate  what 
is  well  and  truly  stated  in  the  affidavit.  We 
arc  of  opinion  that  all  these  prayers  for  instruc- 
tion were  properly  rejected. 

The  remaining  assignment  of  error  is,  that 
the  action  was  sustained  and  judgment  given 
against  all  the  defendant  Companies  jointly. 

We  need  not  stop  to  inquire  whether  the  ac- 
tion in  this  form  should  have  been  sustained  if 
objection  had  been  made  at  the  proper  stage  of 
the  suit,  for  by  an  express  written  agreement 
found  in  the  record,  defendants,  by  their  coun- 
sel, consented  that  the  action  should  be  brought 
jointly  instead  of  severally.  As  their  liability 
depended  on  Uie  same  evidence  and  was 
founded  on  the  same  policy,  and  as  their  de- 
fense rested  on  the  same  issues,  to  be  supported 
by  the  same  testimony,  it  was  manifestly  for 
their  interest  to  have  but  one  trial,  and  no  rea- 
son is  apparent  to  us  why  this  could  not  be 
done  by  consent.  But  the  terms  of  this  con- 
sent dlH  not  authorize  the  court  to  render  a  joint 
judgment,  by  which  each  Company  would  be 
bound  for  the  whole  loss.  This  was  not  their 
contract,  and  it  may  be  doubted  if  their  coun- 
sel could  have  bound  them  by  such  an  agree- 
ment if  they  had  intended  it.  The  judgment 
of  the  court,  therefore,  which  is  against  the  de- 
fendants jointly  and  not  severally  for  the  full 
amount  of  the  policy  with  interest'  is  erroneous 
and  must  be  reversed. 

But  this  error  does  not  extend  to  the  verdict. 
The  amended  declaration  sets  forth  very  dis- 
tinctly the  promises  of  the  defendants  as  sev- 
eral and  not  joint,  and  the  verdict  of  the  jury 
is,  "that  the  said  defendants  did  promise  and 
assume,  as  the  said  plaintiff  hath  alleged,  and 
they  assess  the  damages  of  the  said  plaintiff  at 
$10,000,  with  interest  from  the  20th  of  March, 
1867."  The  verdict  of  the  jury,  therefore,  finds 
the  amount  of  plaintiff's  damafi;es  or  loss,  and 
that  each  of  the  defendants  haa  promised  and 
assumed  to  pay  one  fourth  thereof,  which  is 
manifestly  a  good  verdict,  responsive  to  the  is- 
sues and*  to  the  contract  of  the  defendants. 
The  circuit  court  ought  to  have  rendered  a 
judgment  that  plaintiff  recover  of  each  of  said 
defendants,  severally,  a  sum  which  would  have 
been  the  one  fourth  part  of  the  $10,000,and  the 
interest  from  the  time  mentioned  in  the  verdict, 
and  a  joint  judgment  against  all  the  defendants 
for  costs.  While  we  are  bound,  therefore,  to 
reverse  the  judgment  of  that  court  the  forego- 
ing statement  indicates  very  clearly  the  judg- 
ment which  this  court  must  render  under  the 
24th  section  of  the  Judiciary  Act.  That  sec- 
tion enacts  that  where  a  judgment  or  decree 
shall  be  reversed  in  a  circuit  court,  such  court 
shall  proceed  to  render  such  judgment  or  pass 
such  decree  as  the  district  court  should  have 
rendered  or  passed;  and  the  Supreme  Court 
shall  do  the  same  in  reversals  therein,  except 
when  the  reversal  is  in  favor  of  the  plaintiff  or 
petitioner  in  the  original  suit,  and  the  dam- 
ages to  be  assessed,  or  matter  to  b(5  decreed,  are  v 
uncertain;  in  which  case  they  shall  remand  the 

in 


404-40t 


*SuPBBlfB  Ck>nBT  OF  tHB  UnITKD  StATSA. 


I>xc.  Tbbm 


cauBe  for  final  decision.  As  the  case  before  us 
does  not  come  'within  the  exception  above  men 
tioned,  it  is  our  duty  to  render  the  judgment 
which  we  have  shown  that  the  circuit  court 
should  have  rendered.  The  process,  the  plead- 
ings, the  trial  and  the  verdict  are  without  er- 
ror, and  it  surely  cannot  be  necessary  to  set 
aside  this  verdict  and  award  a  new  trial  be- 
cause the  judgment  which  was  rendered  on 
that  verdict  was  erroneous.  And  this  was  also 
the  rule  by  which  courts  of  error  were  gov- 
erned at  the  common  law.  Indeed,  it  was  for  a 
long  time  denied  that  a  court  of  error  could 
award  a  venire  fcicias  de  novo.  In  the  case  of 
PkUipi  V.  Bury,  reported  at  great  length  in 
Skin.,  447,  which  was  an  action  in  the  King's 
Bench  and  writ  of  error  to  the  Peers,  who  re- 
versed the  judgment  below,  the  case  was  car- 
ried back  and  forward  several  times  between 
the  Peers  and  the  King's  Bench  on  the  question 
of  which  court  should  render  the  judgment  on 
the  verdict,  and  it  was  finally  settled  that  the 
House  of  Lords  should  give  the  judgment 
which  the  King's  Bench  ought  to  have  given, 
Eyre,  C%.  J.,  saying  that  where  judgment  is 
upon  a  verdict,  if  they  reverse  a  judgment  they 
ought  to  give  the  same  judgment  that  ought  to 
have  been  given  at  first,  and  that  judgment 
ought  to  be  sent  to  the  court  below.  80 
inlSlocomb'B  case,  Cro.  Car.,  442,  on  a  general 
verdict  where  judgment  was  reversed  in  the 
King's  Bench,  it  was,  in  the  language  of  the  re- 
I)orter  "agreed  by  all  the  court,  if  the  decla- 
ration and  verdict  be  good,  then  judgment 
ought  to  be  given  for  plaintiff,  whereof  Jones 
at  first  doubted,  but  at  last  agreed  thereto,  for 
we  are  to  give  such  judgment  as  they  oueht  to 
have  given  there."  In  1  Balkeld  (Anon.,  1  Salk., 
401;  see,  also,  ButcUer  v.  Porter,  1  Show..  400) 
it  is  said:  *'  If  judgment  be  below  for  plaintiff 
and  error  is  brought  and  that  judgment  re- 
versed, yet  if  the  record  will  warrant  it,  the 
court  ought  to  give  a  new  judgment  for  the 
plaintiff,'  which  is  precisely  the  case  before 
us.  See,  also,  Butcher  v.  F&rter,  1  Show.,  400. 
And  in  MeUor  v.  Moore,  1  Bos.  <&  P..  80,  on 
the  authority  of  these  and  other  cases, the  court 
of  Exchequer  Chamber  held  that  when  a  judg 
ment  is  reversed  on  demurrer  in  favor  of  plaint- 
iff, the  case  is  sent  down  and  a  writ  of  inquiry 
goes,  but  when  it  is  upon  a  verdict  they  should 

g've  the  same  judgment  that  ought  to  have 
sen  given  at  first,  and  that  judgment  ought 
to  be  sent  below.  In  OUdart  v.  OUuhtone,  12 
East,  668,  on  a  case  from  the  Common  Pleas 
having  been  reversed  on  a  special  verdict.  Lord 
Ellenborou^h  said:  '*  The  court  are  bound,  ex 
officio,  to  give  a  perfect  judgment  upon  the 
record  before  them." 

The  provisions  of  our  Statute  of  1789,a1ready 
cited,  show  that  the  lawyers  who  framed  it 
were  familiar  with  the  doubts  which  seemed  at 
that  time  to  beset  the  courts  in  England  as  to 
the  precise  judgment  to  be  rendered  in  a  court 
of  errors  on  reversing  a  judgment,  and  they  in 
plain  language  prescribed  the  rule  which  has 
since  become  the  settled  law  of  the  English 
courts  on  the  same  subject. 

The  judgment  will  be  reversed  and  a  judg- 
ment certified  to  the  circuit  court  for  plaintiff 
against  each  of  the  defendants  for  the  one  fourth 
of  amount  of  the  plaintiff's  damages,  including 
interest,  as  ascertained  by  the  verdict,  and  for 
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a  joint  judgment  against  them  all  for  the  coals 
in  that  court. 


Mr.  JuHiee  Strong:  I  concur  in  the  judg- 
ment of  reversal,  but  i  think  there  should  be  a 
venire  de  novo.  In  my  opinion,  the  verdict  does 
not  warrant  the  entry  of  such  judgments 
have  been  directed. 

Cited-109  U.  S.,  200. 
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THE  PHOENIX  INSURANCE  COMPANY, 

Plff.  in  Err., 

V. 

W.  A.  SLAUGHTER  and  JACOB  STEW- 
ART, late  Partners  as  W.  A.  Slaughter  & 

Company. 

(See  8.  C.  12  Wall..  40M07.) 

Conetruetion  ofpoUcy—^vbtfvl  elau9e. 

A  olause  in  a  policy  of  tosuranoe  excluded  from 
the  promises  gunpowdert  saltpeter,  and  other  ar- 
ticles in  the  same  ciass ;  held  that  the  words  **  In 
quantities  exceeding  one  barrel  at  any  one  time," 
are  applicable  alike  to  all  the  articles  which  are 
specified  in  the  clause  in  controversy. 

If  insurance  companies  do  not  mean  to  taJce  risks 
on  property  where  gunpowder,  saltpeter,  and  the 
like  substances  are  kept,  even  for  ordinary  use, 
thon  good  faith  to  the  assured  requires  that  tbey 
shouJd  declare  their  intention  in  terms  whloh  oan> 
not  admit  of  controversy. 

The  custom  of  inserting  conditions  of  a  poUey  in 
small  type  condemned. 

[No.  268,] 
Submitted  Nov.  16, 1871.  Decided  Nov.  t7,  1871. 

N  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  Missis- 
sippi. 

Suit  was  brought  in  the  Circuit  Court  of 
Lauderdale  County,  Mississippi,  by  the  defend- 
ants in  error,  upon  a  contract  of  insurance. 
U[>on  petition  of  the  defendants  the  case  was 
removed  to  the  court  below.  Judgment  having 
been  given  for  the  plaintiff,  the  defendants  sued 
out  this  writ  of  error. 

The  case  is  fully  stated  by  the  court. 

Mr.  John  D.  Freeman^  for  plaintiffs  in  error: 

The  sentence  containmg  the  first  class  of  ar- 
ticles referred  to  beginning  with  '^gunpowder" 
and  ending  with  '*  crude  earth  oils  concludes 
with  the  words  "are  kept  on  the  premises;*' 
while  the  second  class  of  articles,  beginning 
with  "camphene"  and  ending  with  "refined  coal 
or  earth  oils"  concludes  with  the  words  *'  are 
kept  for  sale,  stored  or  used  on  the  premises, 
in  quantities  exceeding  one  barrel  at  any  one 
time."  So  that  there  is  no  room  left  for  doubt  as 
to  the  true  meaning  of  the  terms  of  the  policy  in 
this  respect,  nor  as  to  the  distinction  made  be- 
tween the  two  classes  of  articles  referred  to,  to 
wit :  that  the  first  class,  beginning  with  gun- 
powder, is  not  to  be  kept  on  the  premises  in 
any  quantity  without  special  permission;  while 
the  second  or  latter  class,  beginning  with  "cam- 
phene"  is  not  to  be  kept  in  quantities  "exceed- 
ing one  barrel  at  any  one  time." 

Messrs.  W.  P.  Harris,  W.  W.  Boyctt  and 
W.  T.  Withers,  for  defendants  in  error: 

By  reference  to  the  policy,  it  will  be  found 
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that  a  Dumber  of  clauses,  each  separated  from  the 
other  by  a  semicolon.are  set  out  in  the  4th  subdi- 
Tision.  Commas  and  "ora"  freauently  occur  in 
these  several  clauses,  but  all  the  articles  and 
stipulations  in  each  separate  clause  go  together 
as  a  class.  In  the  clause  quoted,  there  is  no 
semicolon  after  the  word  "  premises,"  but  a 
comma  only,  and  we  insist  that  on  a  fair  con- 
struction of  the  entire  clause,  the  restriction  on 
keeping  gunpowder,  saltpeter,  etc.,  are  pre- 
cisely the  same  as  to  quantity,  as  to  keeping 
camphene,  burning  fluid,  etc.  This  is  certainly 
the  correct  grammatical  construction  of  the 
sentence.  The  entire  clause  embraced  between 
the  semicolons  is  governed  by  the  language, 
"in  quantities  exceeding  one  barrel  at  any  one 
time." 

Besides,  a  rational  construction  of  the  clause 
in  question,  leads  to  precisely  the  same  result 
as  the  proper  grammatical  construction.  What 
reason  is  there,  that  the  smallest  quantity  of 
saltpeter,  which  is  by  no  means  a  dangerous 
substance,  and  is  kept  in  nearly  every  farm- 
house in  the  country,  should  be  held  to  vacate 
a  policy,  while  an  entire  barrel  of  camphene, 
or  burning  fluid,  or  coal  oil,  which  are  notori- 
ously dangerous  and  inflanunable,  may  be  kept 
without  objection. 

Mr.  JtLStioe  Davis  delivered  the  opinion  of 
the  court: 

This  suit  was  brought  to  recover  for  a  loss  by 
fire,  and  the  only  question  presented  by  the  rec- 
ord for  decision^  relates  to  the  sufficiency  of  the 
third  plea,  to  which  the  circuit  court  sustained 
a  demurrer.  Whether  the  plea  be  good  or  bad, 
depends  upon  the  proper  construction  to  be 
given  to  one  of  the  conditions  attached  to  the 
policy  of  insurance,  which  the  assured  were  re- 
quire to  observe.  This  condition  applies  to 
the  keeping  of  gunpowder  on  the  premises.  It 
is  contended  by  the  Insurance  Company  that 
keeping  gunpowder  in  a  store,  in  any  quantity, 
vacated  the  policy ;  while  the  insured  insist  that 
the  policy  is  not  defeated  if  they  did  not  keep 
more  than  one  barrel  at  a  time.  The  clause  of 
the  policy  out  of  which  this  difference  in  opin- 
ion arises,  is  as  follows:  '*0r  if  gunpowder, 
phosphorus,  saltpeter,  naphtha,  benzine,  ben- 
zine varnish,  benzole,  petroleum,  or  crude 
earth  oil,  are  kept  on  the  premises,  or  if  cam- 
phene, burning  fluid  or  refined  coal  or  earth 
oils,  are  kept  for  sale,  stored  or  used  on  the 
premises,  in  quantities  exceeding  one  barrel  at 
any«time  without  written  permission  or  indorsed 
upon  the  policy ;  then,  and  in  every  such  case, 
the  policy  shall  be  void." 

If  this  clause  were  detached  from  other  parts 
of  the  instrument,  there  might  be  some  question 
as  to  its  proper  grammatical  construction.  But 
such  is  not  the  case.  It  is  the  last  clause  in  the 
4th  subdivision  of  the  conditions  embraced  in 
the  body  of  the  policy,  and  in  this  subdivision 
a  number  of  causes  are  set  forth  which  shall 
operate  to  avoid  the  policy.  These  causes  are 
all  embraced  in  separate  clauses;  each  class 
being  separated  from  the  others  by  a  semicolon. 
If  there  were  in  the  clause  in  dispute  a  semi- 
colon where  the  word  "premises"  is  first  used, 
it  may  be,  in  view  of  the  punctuation  adopted 
in  reference  to  the  other  clauses, that  this  clause 
would  be  complete  in  itself,  and  exclude  wholly 
from  the  premises  gunpowder,  saltpeter,  and  the 
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other  articles  in  the  same  class.  But  in  the  ab- 
sence of  the  semicolon,  it  is  manifest  that  no 
greater  restriction  can  be  applied  to  gunpowder 
and  saltpeter  than  to  camphene  and  burning 
finid  and  that,  therefore,  the  words  "  in  quan- 
tities exceeding  one  barrel  at  any  one  time," 
are  applicable  alike  to  all  the  materials  which 
are  specified  in  the  clause  in  controversy.  This 
construction  is  fortified  by  the  nature  of  the 
forbidden  articles.  Saltpeter  is  not  a  dan^r- 
ous  substance;  and  yet,  according  to  the  view 
of  the  counsel  for  the  plaintiff  in  error,  it  is 
prohibited  altogether,  while  a  barrel  of  cam- 
phene and  burning  fluid,  which  are  inflammable, 
can  be  stored  with  impunity.  A  construction 
that  would  lead  to  such  a  result  cannot  be 
adopted,  unless  the  language  employed  leaves 
no  other  alternative. 

Besides,  if  the  contract  is  as  contended  for, 
it  would  impeach  the  good  faith  and  fair  deal- 
ing of  the  Insurance  Company,  for  it  would  be 
deceptive,  and  calculated  to  mislead  those  who 
are  not  well  informed  on  matters  of  this  kind. 
It  is  well  known  that  the  agencies  of  this  Com- 
pany are  located  in  all  parts  of  the  country, 
and  that  in  many  places  where  they  are  estab- 
lished, housekeepers  generally  keep  on  hand, 
for  their  own  use,  in  small  quantities,  gun- 
powder, saltpeter,  benzine  and,  perhaps,  other 
interdicted  articles.  It  would  never  occur  to 
this  class  of  persons,  on  making  application  at 
one  of  these  agencies  for  insurance,  that  they 
were  forbidden  to  keep  these  things  in  their 
houses,  and  unless  their  attention  was  particu- 
larly called  to  the  subject,  which  would  be  an 
unusual  occurrence,  they  would  take  out  their 
policies  in  the  belief  that  they  could  keep  and 
use  the  substances  required  for  their  necessities 
as  they  had  been  in  the  habit  of  doing;  and,  if 
they  snould  happen  to  read  over  the  schedule 
of  conditions  annexed  to  the  policy,  usually 
printed  in  the  smallest  type,  not  being  accus- 
tomed to  a  critical  examination  of  the  structure 
of  sentences,  they  would  naturally  conclude,  as 
saltpeter  and  gunpowder  are  classed  together, 
and  as  saltpeter  is  compaiativelj^  harmless, 
while  camphene  and  burning  fluid  are  quite 
dangerous,  that  the  restriction  at  the  end  of  the  ^ 
enumerated  articles  was  intended  to  be  applied 
to  all  of  them  alike. 

This,  too,  is  the  rational  construction  of  the 
clause  in  question,  and  we  cannot  suppose  the 
Company  which  framed  this  policy  intended  it 
to  be  interpreted  differently. 

If  insurance  companies  do  not  mean  to  take 
risks  on  propt^rty  where  gunpowder,  saltpeter 
and  the  like  substances  are  kept,  even  for  or- 
dinary use,  then  goo^  faith  to  the  assured  re- 
quires that  they  should  declare  their  intention 
in  terms  which  cannot  admit  of  controversy; 
and,  in  order  to  avoid  just  cause  of  complaint, 
it  would  be  better  for  them  to  employ  type,  in 
relation  to  this  important  subject,  large  enough 
to  arrest  the  attention  of  an  interested  party. 

In  our  opinion  the  circuit  court  did  not  err 
in  sustaining  the  demurrer  to  the  third  plea, 
and  the  judgment  of  that  court  is,  accordingly, 
affirmed. 

The  motion  for  damages  ia  dimUowed. 

Clted-HGSIIL,  460;  23  0bioSt.,96;87  Wi8.,638;33 
Mich.,  161 ;  2  Wood,  68. 
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Dsc.  Terit, 


PATRICK  H.  HENNESSY,  Plff,  in  Err.. 

HENRY  K.  SHELDON  kt  al. 
(See  8.  Cm  12  WaU.,  440.) 
Judgment,  when  affirmed  wUh  ten  per  cent,  dam- 
ages. 

Where  there  is  nothing-  in  the  record  which  tends 
to  show  error,  or  to  repel  the  conclusion  that  the 
writ  of  error  is  prosecuted  merely  for  delay,  the 
Judgment  will  be  affirmed  with  ten  per  cent  dam- 
ages. 

[No.  276.J 

Submitted  Nov.  es,  1871.  Decided  Not.  97, 1871. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Texas. 

Suit  was  brought  in  the  court  below  by  the 
defendants  in  error  upon  a  certain  promissory 
note.  Judgment  having  been  given  for  the 
plaintiffs,  the  defendant  sued  out  this  writ  of 
error. 

The  case  is  sufficiently  stated  by  the  court. 

Mr.  L,  A.  Tlvompeon^  for  plaintiffs  in  error. 

Me»«r%.  Albert  Pike  and  Robert  W. 
Johnson,  for  defendants  in  error: 

There  is  no  bill  of  exceptions.  No  error  ap- 
pears by  the  record.  The  writ  of  error  was 
manifestly  frivolous,  vexatious,  and  for  delay. 

We  have  vainly  waited  for  the  counsel  of 
the  plaintiff  in  error  to  assign  errors,or,by  brief 
or  otherwise,  to  inform  us  upon  what  ground 
the  writ  of  error  was  sued  out  and  is  here  to 
vex  the  court.  We  now  ask  affirmance  and 
damages  at  the  rate  of  ten  "per  centum,  under 
the  2^  Rule  of  the  court,  and  submit  the  case. 

Hr.  Chief  Justice  Chase  delivered  the  opin- 
ion of  the  court: 

There  is  no  bill  of  exceptions  in  this  case: 
nothing  but  a  petition  for  the  recovery  of  the 
amount  of  a  promissorj^  note;  an  answer  deny- 
ing generally  the  liability  of  the  defendant,  and 
judgment. 

Tnere  is  nothing  in  the  record  which  tends 
to  show  error  in  tUs  judgment,  or  to  repel  the 
conclusion  that  the  writ  is  prosecuted  merely 
for  delay.  The  judgment  must,  therefore,  be  of- 
fvrmed,  with  ten  per  cent,  damages. 


SAMUEL  A.  COOLEY  et  al.,  Fiffs.  in  Err., 

V. 

MARY  O'CONNOR 
(See  S.  C.  12  WaU.,  891-400.) 
Majority  of  public  board  may  act — evidence  in 
trespass — sales  for  taxes,  when  valid — question 
for  jury. 

An  authority  driven  to  several  for  public  pur- 
poses, may  be  executed  by  a  majority  of  their 
number. 

A  certificate  of  sale  Is  not  void  or  inoperative  be- 
cause Blgrned  by  only  two  of  three  commissioners. 

In  trespass  to  real  property,  a  mere  possessory 
right  in  the  defendant  may  be  given  In  evidence 
under  the  general  issue. 

The  Act  of  IHGZ  contemplates  a  certificate  of  sale 
In  cases  where  the  United  States  becomes  the  pur- 
chaser. 

Whether  the  demands  of  the  statute  respecting 
notice  of  sale  have  been  complied  with,  is  a  mixed 
question  of  law  and  fact,  and  It  should  be  i^ubmit- 
ted  to  the  Jury. 

[No.  236.] 
Submitted  Nov.  14.  1871.  Decided  Not.  27,1871. 

N  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  iSouth  Carolina. 

440 


I 


Suit  in  the  nature  of  trespass  to  try  title,  was 
brought  by  the  defendant  in  error,  in  the  Court 
of  Common  Pleas  for  Beaufort  County,  South 
Carolina.  Upon  petition  of  the  defendants, 
the  case  was  removed  to  the  court  below. 
JudgmentL  having  been  given  for  the  plaintiff, 
the  defendants  sued  out  this  writ  of  error. 

The  case  is  further  stated  by  the  court 

Messrs.  B.  H.  Bristow,  Solicitor' Oenerai, 
and  C.  H.  Hill,  Asst.  AttyOen.,  for  plaintiffs 
in  error: 

The  court  erred  in  holding  that  the  tax  sale 
certificate,  beinff  signed  by  only  two  commis- 
sioners, was  voia  on  that  account. 

This  ruling  is  contrary  to  a  familiar  princi- 
ple of  law,  viz. :  that  where  a  body  or  Board 
of  officers  is  constituted  by  law  to  perform  a 
trust  for  the  public,  or  to  execute  a  power  or 
perform  a  duty  prescribed  by  law,  it  is  not  nec- 
essary that  all  should  concur  in  the  act  done,but 
that  the  act  of  the  majority  is  the  act  of  the 
body. 

wiUiamsY.  School  Ditt.,  etc.,  21  Pick.,  83; 
Sloo  V.  Law,  8  Blatchf.,  472;  King  v.  BeesUm, 
8T.  R.,692. 

When  nothing  appears  to  the  contrary,  it  will 
be  presumed  that  the  officer  who  did  not  Join 
in  the  act  done,  met  and  consulted  with  those 
who  did. 

Doughty  v.  Hope,  3  Den.,  249;  McCoy  y.  Cur- 
tice, 9  Wend.,  17. 

Besides,  it  is  in  direct  conflict  with  a  positive 
provision  of  the  Legislature.  For  by  the  8d 
section  of  the  Act  of  Mar.  8,  1865  (13  Stat., 
502),  Con CTess  declares  "That  a  majority  of 
a  Board  of  Tax  Commissioners  shall  have  full 
authority  to  transact  all  business  and  to  per- 
form all  duties  required  by  law  to  be  performed 
bv  such  Board,  and  no  proceeding  of  any  Board 
of  Tax  Commissioners  shall  be  void  or  in- 
valid in  consequence  of  the  absence  of  an^  one 
of  said  Commissioners."  This  enactment,  it  will 
be  observed,  was  in  force  when  the  certificate 
was  issued. 

The  record  shows  that  a  Board  of  three  di- 
rect Tax  Commissioners  had  been  appointed 
for  the  State  of  South  Carolina;  that  all  mem- 
bers of  the  Board  had  entered  upon  the  dis- 
charge of  their  duties,  and  that  they  were  all 
present  at  the  meeting  of  the  Board,  Mar.  18, 
1868,  when  the  sale  of  the  premises  took  place. 
Two  of  these  Commissioners  afterwards,  to  wit: 
Mar.  13, 1865,  issued  the  certificate  mentioned, 
and  the  record  is  entirely  silent  as  to  the  other 
Commissioner  at  this  period.  But  the  presump- 
tion is,  in  the  absence  of  anything  appearing  in 
the  record  to  the  contrary,  that  a  full  Board 
then  existed,  it  being  shown  to  have  existed  a 
comparatively  short  time  previous.  So  that,even 
if  the  section  quoted  above  should  be  regarded 
as  requiring  a  full  Board  to  be  in  existence, 
and  as  providing  only  that  a  majority  of  that 
Board  can  act,  the  present  case  mu«t  be  deemed 
to  fall  within  its  purview. 

It  was  as  much  the  duty  of  the  Commisslon- 
ers  to  issue  a  certificate  in  case  of  a  sale  to  the 
United  States,  as  it  was  in  the  case  of  a  sale  to 
a  private  party.  Under  the  Statute,  a  sale  of 
the  property  for  unpaid  taxes,  etc., was  author- 
ized to  be  made: 

1.  To  the  highest  bidder,  for  a  sum  not  less 
than  the  taxes,  penalty,  costs,  etc. ;  or, 

2.  To  a  purchaser,  at  request  of  owner,  for  a 
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less  sum  than  two  thirds  of  assessed  Talue;  and 
in  the  absence  of  such  request, 

8.  To  the  United  States  at  a  sum  not  exceed- 
ing two  thirds  of  assessed  value,  unless  some 
person  should  bid  more;  and  in  that  etent, 
then, 

4   To  the  highest  bidder. 

The  next  succeeding  clause  in  the  same  Act 
says:  *'  Which  said  certificate  shall  be  received 
in  all  courts  and  places  as  |>rtma/a«i!8  evidence, 
etc.,  of  the  title  of  the  said  purchaser  or  pur- 
chasers under  the  same.'* 

Practically,  the  admission  of  the  certificate 
was  of  great  importance  to  the  defendants,  as 
it  rendered  unnecessary  the  preliminary  proof 
of  statutory  requirements  relating  to  the  pro- 
ceedings of  the  officers  engaged  m  executing 
the  law,  for  the  purpose  of  making  out  a  title. 

The  court  erred  in  instructing  Uie  Jury  that 
the  advertisement  was  not  such  a  notice  as  the 
law  requires. 

The  impression  with  the  court  seems  to  have 
been  that,  inasmuch  as  the  advertisement 
failed  to  state  that  "  the  whole  Town  of  Beau- 
fort was  to  be  sold,"  it  did  not  contain  such  no- 
tice as  would  make  the  owner  aware  that  his 
particular  property  had  been  assessed  and  was 
up  for  sale. 

There  is  enough  in  the  records  to  show  that 
the  provisions  of  the  statute  were  fully  com- 
plied with  in  respect  to  the  mode,  place  and 
time  of  advertising,  and  the  advertisement  it- 
self appears  to  contain  as  particular  a  descrip- 
tion of  the  several  tracts  or  lots  as  it  was  possi- 
ble under  the  circumstances  to  give.  This,  is 
is  conceived,  entirely  satisfied  the  requirements 
of  the  law  as  to  notice. 

Meurs,  W.  W.  Boyee  and  M.  P.  O'Con- 
nor, for  defendant  in  error: 

The  tax  certificate  was  signed  by  only  two  of 
the  three  Commissioners. 

The  correct  principle  on  this  point  is  laid 
down  by  Mr.  Justice  Miller,  in -the  case  of 
Sehenek  v.  Ptay,  (1869)  Circuit  Court.  East 
District  of  Arkansas.   Pamphlet  Rep.,  p.  6. 

'  *  Where  an  authority  of  this  kind  is  conferred 
on  three  or  more  persons,  in  order  to  make  the 
exercise  of  that  authority  valid,  all  must  act  so 
far  as  to  be  present  and  take  part  in  the  pro- 
ceedings, although  some  may  dissent  from  the 
action  determined  on ;  or.  at  least,  all  must  have 
an  opportunity  to  participate." 

"The  action  of  two  out  of  three  commission- 
ers, to  all  of  whom  was  confided  a  power  to  be 
exercised,  cannot  be  upheld,  when  the  third 
commissioner  took  no  part  in  the  transaction, 
and  was  ignorant  of  what  was  done,  when  he 
gave  no  implied  consent  to  the  action  of  the 
other." 

Idetn.f  p.  6. 

See  further  on  this  point: 

2  Kent,  Com.,  sec.  193.  p,  887,  7th  Am.  ed., 
note  a,  and  sec.  633,  p.  813.  noU  a;  Common- 
wealth  V.  Canal  CommWe,  9  Watts,  466;  Oreen 
y.  MiUer,  6  Johns.,  39. 

The  Act  of  Mar.  3,  1865,  13  Stat,  at  L.,  602, 
which  gives  the  majority  of  a  Board  power  to 
transact  all  business,  is  not  retrospective.  Per 
Mr,  Justice  Miller,  Schneek  v.  Peay,  Pamphlet 
R..  p.  7. 

The  certificate  of  sale,  if  admitted,  would 
have  been  only  prima  faae  evidence,  because 
the  proviso  at  the  end  of  7th  section  of  the 
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Act  of  June  7,  1862.  was  repealed  by  section  6 
of  the  Resolution  of  Feb.  25,  1867,  14  Stat,  at 
L.,  568,  and  the  certificate  is  made  only  prima 
facie  evidence.  The  certificate  was  offered  as 
conclusive  evidence  of  the  regularity  of  the 
sale,  and  the  Judge  below  properly  refused  to 
receive  it  as  such. 

The  Act  of  1862  does  not  provide  for  a  certifi- 
cate when  the  land  is  bia  in  by  the  United 
States. 

The  tax  title  set  up  in  this  case  cannot  be 
sustained  and,  therefore,  it  would  be  idle  to  send 
back  the  case. 

I  submit,  as  a  preliminary  proposition: 

That  to  support  a  tax  sale,  it  must  be  proved 
that  everyUiing  necessary  to  authorize  the  sale 
was  done. 

To  sustain  a  tax  title,  it  must  be  shown,  af- 
firmatively, that  every  substantial  requisite  of 
the  law  has  been  complied  with. 

Lffon  V.  Hunt,  11  Ala..  295;  BeedsY.  Morton, 
9  Mo.,  878;  Tumey  v.  Yeoman,  16  Ohio,  24; 
Brown  v.  Veazie,  25  Me.,  359;  Judctdne  v.  Jack- 
son,  18  Vt.,  470;  8coU  v.  Detroit's  T,  M.  8.,  1 
Doug.  (Mich.)  119;  8h(^  v.  8peir,  4  Hill,  76; 
8harp  V.  Johnson,  4  Hill,  92;  Foust  v.  Boss,  1 
Watts  &  S.,  501;  OarreUv.  Doe,  1  Scam.,  386; 
WiUiams  v.  8tate,ii  Blackf..  86;  Bonkendarffv. 
Taytof,  4  Pet.,  849;  Stead  v.  Course,  4  Cranch, 
40d;WHliamsv.  PHyton,  4  Wheat,. 77;  ThaUiher 
V.  Pou>eU,  6  Wheat..  119;  Black w.  Tax  Titles, 
pp.  88,  50,71,74,  ^\',  Brown  v.  Veam,  25  Me., 
862. 

Where  unimproved  lands  of  nonresident 
proprietors  in  Maine  are  sold  for  taxes,  the 
names  of  the  owners,  if  known,  must  be  stated 
in  the  notice  of  sale. 

Treats,  Orono,  26 Me.,  217. 

All  provisions  for  security  for  citizens, to  en- 
able each  to  know  for  what  real  estate  he  is 
taxed,  are  essential  and  must  be  observed. 

Cooley,  Const.  L.,  77.  531  and  n.  8. 

The  advertisement  in  this  case  is  insufficient, 
and  vitiates  the  sale. 

Such  description  must  be  given  as  will  ena- 
ble owners  to  know  that  the  lands  advertised 
are  theirs. 

Brown  v.  Veaaie,  25  Me.,  862;  TaUman  v. 
WhUe,  2  N.Y.,  66;  Dike  v.  Lewis,  4  Den.,  287. 

In  describing  the  land  in  his  advertisement, 
the  collector  must  give  a  particular  and  certain 
description,  so  that  the  owner  may  know  that 
it  is  his  land. 

Blackw.  Tax  Titles.  226,  and  authorities 
cited  in  n,  6;  also  pp.  226-280,  283. 

Mr.  Juries  Strong  delivered  the  opinion  of 
the  court: 

This  was  an  action  brought  by  Mary  O'Con- 
nor, against  the  plaintiffs  m  error,  to  recover 
damages  for  an  alleged  trespass  upon  a  lot  of 
CTOund  in  Beaufort,  Beaufort  County,  South 
Carolina,  and  also  to  try  the  title  to  the  lot. 
The  defense  set  up  was,  that  the  defendants 
entered  and  held  the  property  as  tenants  of  the 
United  States,  and  that  the  United  States  had 
become  the  owners,  by  virtue  of  a  tax  sale  made 
on  the  13th  of  March,  18n3,  by  the  direct  Tax 
Commissioners  for  the  District  of  South  Caro- 
lina. Whether  this  tax  sale  was  valid  and  ef- 
fective to  devest  the  ownership  of  Mrs  O'Con- 
nor, and  to  vest  the  property  in  the  United 
States,  was  the  single  object  of  the  contest  in 

447 


8dl-400 


SUPBEUB  COUBT  OF  TBB  UnTTBD  STATESi 


Dbc.  Teeic, 


the  court  below.  The  sale  purported  to  have 
been  made  under  the  Act  of  Congress  of  June 
7,  1862,  entitled  "An  Act  for  the  Collection  of 
Direct  Taxes  in  Insurrectionary  Districts  within 
the  United  States,  and  for  Other  Purposes."  12 
Stat,  at  L.,  422.  To  most  of  the  proylsions  of 
that  Act,  it  is  unnecessary  now  to  refer.  The 
proper  decision  of  this  case  does  not  demand 
such  a  reference.  It  is  enough  to  note,  it  en- 
acted that  a  Board  of  three  Tax  Commissioners 
might  be  appointed  for  each  of  the  States  in  in- 
su^ection,  who  were  required,  in  case  the  tax 
charged,  by  the  1st  section  of  the  Act,  upon  the 
land,  and  apportioned  to  each  parcel  or  lot, 
should  not  be  paid,  to  sell  at  public  sale,  those 
lots,  the  tax  upon  which  remained  unpaid,  after 
giving  notice  prescribed  by  the  7th  section.  It 
Uien  provided  that  purchasers  at  such  sales  after 
paying  the  purchase  money,  should  be  entitled 
to  receive  from  the  Commissioners  their  certifi- 
cate of  sale;  and  it  enacted  that  ''The  certifi- 
cate shall  be  received  in  all  courts  and  places 
as  prima  facie  evidence  of  the  regularity  and 
validity  of  such  sale,  and  of  the  title  of  said 
purchaser  or  purchasers  under  the  same."  Un- 
der this  Act,  three  Commissioners  were  ap- 
pointed for  South  Carolina,  who,  after  having 
made  assessments,  exposed  the  delinquent  prop- 
erty to  public  sale,  ana  on  the  18th  day  of  March, 
1863,  all  of  them  having  been  present  on  that 
day,  sold  the  lot  now  in  dispute  to  the  United 
States.  A  certificate  of  such  sale  was  after- 
wards made  out. signed  by  two  of  the  Commis- 
sioners, dated  March  13,  1865,  and  given  to  the 
purchasers.  It  set  forth  that,  at  a  sale  made 
under  the  Act  of  Congress  above  noted,  held 
pursuant  to  notice  at  Beaufort  in  the  State  of 
South  Carolina,  on  the  13th  of  March,  1868, 
the  tract  or  parcel  of  land,  the  title  to  which  is 
now  in  controversy,  was  sold  to  the  United 
States  for  the  sum  of  $125,  the  receipt  of  which 
it  acknowledged. 

But  when  the  certificate  of  sale  was  given  in 
evidence  bv  the  defendants  below,  the  circuit 
court  ruled  it  to  be  void,  because  it  was  signed 
by  only  two  Commissioners,  and  this  decision 
of  the  court  is  now  assigned  for  error.  It  is 
obvious  that  the  ruling  was  hurtful  to  the  de 
fendants.  Had  the  certificate  been  admitted  it 
would,  by  force  of  the  statute,  have  amounted 
to  prima  facie  evidence  as  well  of  the  regular- 
ity and  validity  of  the  sale  as  of  the  title  of  the 
purchasers.  It  would,  therefore,  have  cast  upon 
the  plaintiff  the  burden  of  showing  affirmatively 
that  the  sale  was  irregular  and  invalid,  and  that 
the  title  was  not  in  the  United  States.  And  we 
think  it  was  erroneously  excluded.  It  is  true 
that  when  an  authority  is  given  jointly  to  sev- 
eral persons  they  must  generally  act  Jointly,  or 
their  acts  are  invalid.  This  is  a  general  rule  for 
private  agencies,  though  it  is  not  universal  in 
its  application.  But  the  rule  is  otherwise  when 
the  authority  is  of  a  public  nature,  as  it  was  in 
this  case.  The  commissioners  were  public 
agents,  clothed  with  public  authority.  They 
were  created  a  Board  to  perform  a  government- 
al function,  and  it  is  a  familiar  principle  that 
an  authority  given  to  several  for  public  pur- 
poses may  be  executed  by  a  majority  of  their 
number.  CommonweaUh  v.  Canal  GomWs.,  9 
Watts,  471;  Jewettv,  Alton,  7N.  H.,  253;  Gold' 
iceU  V.  Harrison,  12  Ala.  N.  S.,  755;  WUUatns 
V.  School  DinL,  21  Pick.,  82;  Doe  y.  Godwin,  1 
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Dowl.  &  Ry.,  259;  Kitig  v.  Bee^n,  8  T.  R., 
592;  McCoy  v.  Curtice,  9  Wend.,  19.  In  this 
iMt  case  it  was  held  that  two  of  three  trustees 
of  a  school  district  might  issue  a  warrant  for  the 
collection  of  a  tax.  and  that  the  presence  of  the 
third  trustee  at  the  issuing  thereof  would  be 
presumed  until  the  contraiy  was  shown.  The 
authorities  dted  are  enough  to  show  that  the 
certificate  of  sale  was  not  void  or  inoperative 
because  signed  by  only  two  of  the  Commission- 
ers. 

In  addition  to  this  there  is  also  the  Act  of 
Congress  of  March  8,  1865  (18  Stat,  at  L.,  602) 
in  force  when  this  certificate  was  given,  under 
which,  certainly,  the  validity  of  the  certificate 
of  sale  is  beyond  doubt. 

It  has  been  argued,  however,  on  behalf  of 
the  defendant  in  error,  that  inasmuch  as  the 
plea  was  only  that  of  the  general  issue,  the  de- 
fendants were  not  at  liberty  to  set  up  that  the 
United  States  were  the  owners,  and  that  they 
entered  as  tenants  or  licensees  of  the  United 
States.  It  is  doubtless  true  that  a  license  from 
the  plaintiff,  or  a  justification  under  an  incor- 
poreal right,  or  an  excuse  of  the  trespass  founded 
on  fault  of  the  plaintiff,  or  an  entiy  by  author- 
ity of  law,  with  or  without  process,  must  be 
pleaded  specially  to  an  action  of  trespass.  The 
reason  is  that  these  defenses  all  admit  the  tres- 
pass and  the  possession  of  the  plaintiff.  But  in 
trespass  to  real  property,  a  freehold,  or  mere 
possessory  right  in  the  defendant,  may  be  giyen 
m  evidence  under  the  general  issue,  though  ii 
is  often  advisable  to  plead  Uberum  tenementum. 
Prop,  of  Monumai  Beach  v.  Rogers,  1  Mass., 
160;  1  Chit.  Plead.,  487  and  440.  And  there 
is  a  double  reason  for  this  when,  as  in  this  case, 
the  action  is  brought  by  a  plaintiff  out  of  pos- 
session proferaedly  to  try  the  title.  The  action 
has  then  the  nature  of  an  ejectment,  the  plaint- 
iff, if  recovering  at  all,  recovering  possession  as 
well  as  damages. 

It  has  been  further  argued  that  the  Act  of 
1862  does  not  contemplate  a  certificate  of  sale 
in  cases  where  the  United  States  becomes  the 
purchaser;  but  we  are  clearly  of  opinion  tliat  it 
does  as  fully  as  in  any  other. 

The  second  assignment  of  error  is,  that  the 
court  instructed  the  jury  the  advertisement  of 
sale  Was  not  such  a  notice  as  the  law  requires. 
The  Act  of  Congress  required  the  Board  of 
Commissioners  to  advertise  for  sale  the  parcels  or 
lots,  the  taxes  upon  which  were  not  paid  within 
sixty  days  after  the  amount  of  the  tax  had  been 
fixed,  in  a  newspaper  published  in  the  town, 
parish,  district  or  county  where  the  property  was 
situated,  and  also  by  posting  notices  in  at  least 
three  public  places  in  the  town,  parish,  district  or 
county.  The  evidence  ^ven  at  the  trial  tended 
to  prove  that  such  advertisement  had  been  made, 
and  that  such  notices  had  been  posted;  nor  was 
this  contested.  But  the  court  held,  and  so  in- 
structed the  jury,  that  the  notice  was  not  such 
as  the  law  required.  The  reasons  assigned  for 
this  ruling  were  that  the  advertisement  did  not 
state  that  the  whole  Town  of  Beaufort  was  to 
be  sold,  and  that,  being  a  notice  published  within 
military  lines,  it  was  like  a  notice  only  in  a  for- 
tified camp,  and  could  not,  in  fact,  be  supposed 
to  reach  a  citizen.  We  think,  however,  tiiat 
neither  of  these  reasons,  nor  any  other  not  re- 
ferred to,  justified  the  court  in  ruling,  as  a  le- 
gal conclusion,  that  the  notice  given  in  this  case 

79  U.  8. 


1871. 


Ward  v.  Maryland. 


418-438 


wft8  not  such  as  the  law  required.  Whether 
the  demands  of  the  statute  respecting  notice  of 
sale  had  been  complied  with  was  a  mixed  ques- 
tion of  law  and  of  fact,  and  it  should  have  been 
submitted  to  the  jury.  Undoubtedly, the  adver- 
tisement must  have  been  such  as  to  inform  per- 
sons who  read  it  what  property  was  intended 
to  be  exposed  for  sale.  Any  description  that 
gave  such  information  was  sufficient.  Whether 
the  advertisement  gave  it  or  not  depended  not 
alone  upon  its  contents.  It  was  necessary  to 
compare  the  description  with  the  property  de 
scribed,  and  that  was  the  province  of  the  Jury. 
The  judgment  m  reversed  and  a  venire  de  novo 
*au>arded. 

Cited.— 06  U.  S.«  528 ;  106  U.  S.,  0)4 :  8  Hughes,  98- 
184 :  27  Mich.,  871 ;  86  Am.  Rep.,  780  (52  Vt.»  OT). 


ELIA8  WARD.  Plff,  in  Err., 

V. 

STATE  OF  MARYLAND. 

rSee  8.  C.  12  Wall..  418-188.) 

State  itatute  requiring  license  for  sale  of  goods  by 
non-residents,  uneortstitutional. 

A  statute  of  a  State  which  prohibits  the  sale, with- 
in a  certain  district  of  the  State,  of  goods  other 
than  agricultural  products  and  articles  manufact- 
ured in  the  State,  by  persons  not  residents  in  the 
State,  without  first  obtaining  a  license  and  paying 
therefor,  is  unconstitutional. 

It  is  repugnant  to  the  2d  section  of  the  4th  article 
of  the  Constitution,  which  provides  that  the  citi- 
zens of  each  State  shall  t>e  entiUed  to  all  the  privll- 
^es  and  immunities  of  citizens  in  these  vend  Dtates. 

[No.  84.] 
Argued  Nov,  XI,  1871,    Decided  Dee.  11,  1871. 

IN  ERROR  to  the  Court  of  Appeals  of  the 
State  of  Maryland. 

The  plaintiff  in  error  was  indicted  in  the 
Criminal  Court  of  Baltimore  for  violating  a 
statute  of  Maryland,  by  selling  by  sample  in  the 
City  of  Baltimore  certain  articles  of  merchan- 
dise without  obtaining  a  license  so  to  do,  he  not 
being  a  permanent  resident  of  the  State  of 
Marvland. 

The  Statute  assigning  the  offense  and  its 
punishment,  is  found  in  the  Laws  of  Maryland, 
ch.  418,  sees.  87-40. 

The  case  came  before  the  court  upon  an 
agreed  statement  of  facts,  showing  a  violation 
of  the  Statute  by  the  defendant  below,  and  that 
he  was,  at  the  time  of  the  commission  of  the 
offense  and  up  to  the  trial,  a  citizen  of  the 
United  States  and  of  the  State  of  New  Jersey, 
and  resident  in  said  State.  The  facts  so  agreed 
raised  only  the  question, whether  the  Maryland 
Statute  was  invalid  for  repugnancy  to  the  Con- 
stitution of  the  United  States. 

The  Criminal  Court  found  the  defendant 
guilty,and  inflicted  the  fine  of  the  Statute,  $400, 
and  condemned  him  in  costs.  Upon  appeal  to 
the  Court  of  Appeals,  this  judgment  was  af- 
firmed. 

The  defendant  brought  the  case  to  this  court 
by  writ  of  error. 

A  further  statement  appears  in  the  opinion. 

NoTB.— State  licenses  and  power  of  State  to  tax 
commerce.  See  note  to  Gibbons  v.  Ogden,  22  U.  8. 
(9  Wheat.),  1 ;  and  note  to  Brown  v.  Maryland,  26  U. 
8.(12  Wheat.),  419. 

See  12  Wall. 


Mr.  Wm.  M.  Evarts,  for  plaintiff  in  error: 

First.  The  provisions  of  the  Maryland  Act, 
in  their  application  to  the  case  of  the  defendant 
below,  are  *'a  regulation  of  commerce  between 
the  States"  and  in  their  nature  and  on  their  face 
repugnant  to  that  power  as  confided  to  Con- 
gress by  art.  1,  sec.  8,  of  the  Constitution  of 
the  United  States. 

It  is  the  doctrine  of  this  court,  that  this  clause 
of  the  Constitution  does  not  exclude  all  occu- 
pation by  state  legislation  of  the  ground 
covered  by  it,  in  the  absence  of  legislation  by 
Congress,  within  the  premises  of  the  state  legis- 
lation. 

CoolejfY.  Wardens,  12  How.,  819;  Oilman  v. 
PAito..  8  Wall.,  713  (70  U.  S.,  XVIII. .  96); 
OrandaU  v,  Nevada,  6  Wall.,  42  (78  U.  8.. 
XVIII. ,  746). 

But  this  attempted  regulation,  b^  a  State,  of 
the  manner  in  which  traiding  withm  it  may  be 
carried  on  by  citizens  of  other  States,  and  in 
respect  of  merchandise  to  be  introduced  from 
other  States,  touches  the  main  afflrmati  ve  power 
of  regulation  of  ordinary  active  commerce  be- 
tween the  States.  For  such  an  exercise  of  state 
authority  there  is  no  warrant.  The  deposit  of 
the  power  with  the  (General  Government  is  in- 
consistent with  any  such  authority  in  a  State, 
and  the  absence  of  legislation  by  Congress  is 
equivalent  to  a  declaration  that  this  direct  and 
active  trade  in  commodities  between  the  States 
shall  remain  free  from  all  regulation. 

The  recent  cases  in  this  court  seems  to  assume 
that,  if  the  subject  of  state  taxation  and  regu- 
lation, presented  therein,  had  been  to  commerce, 
the  legislation  complained  of  would  have  been 
beyond  the  authority  of  the  State. 

PaulY.  Fa.,  8  Wall.,  168(75  U.  S..  XIX., 
867);  Ins.  Co.  v.  Mass.,  10  Wall.,  567(77  U.  8., 
XIX.,W29);  Ducat  V.  Chicago,  10  Wall,  410 
(77  U.  S.,  XIX..  972). 

Second.  This  regulation  of  commerce  at- 
tempted by  state  authority,  is  a  direct  discrim- 
ination between  the  citizens  of  Maryland  and 
citizens  of  other  States,  in  respect  of  an  ordi- 
nary and  extensive  branch  of  mercantile  deal- 
ing. 

1.  It  makes  that  which  is  lawful,  within  the 
State  of  Maryland  for  all  persons  resident  there- 
in, unlawful  for  citizens  of  other  States,  unless 
upon  onerous  conditions  not  imposed  upon  its 
own  citizens  or  persons  resident  within  it. 

2.  It  punishes  the  refusal  to  submit  to  their 
conditions,  by  indictment  and  fine. 

8.  It  makes  the  discrimination  rest  upon  the 
very  fact  which  alone  determines,  in  the  case  of 
citizens  of  the  United  States,  whether  a  person 
is  or  is  not  a  citizen  of  one  State  or  another,  to 
wit:  permanent  residence  in  a  State. 

Third.  Serious  as  are  the  actual  features  of 
this  regulation  of  commerce,  as  found  in  the 
Statute  of  Maryland,  and  conclusive  to  con- 
demn the  legislation,  the  potency  of  the  princi- 
ple asserted  needs  but  to  be  considered,  to  re- 
move all  controversy  on  the  subject. 

••The  power  to  tax,"  says  Ch.  J.  Marshall, 
"is  the  power  to  destroy.  This  tax  and  the 
punishment  for  its  non  pavment,  are  intended 
to  be  prohibitory  of  the  freedom  of  trade  in 
Baltimore  by  citizens  of  other  States,  which  is 
thus  proscribed. 

Fourth.  The  Statute  of  Maryland  is  also 
flatly  repugnant  to  art.  IV.,  sec.  2,  of  the  Con- 
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stitution,  which  declares  that  "The  citizens  of 
each  State  shall  be  entitled  to  all  the  privileges 
and  immunities  of  citizens  of  the  several  States/^ 

It  is  difficult  to  see  what  "  privilege  "  is  se- 
cured bv  this  clause,  if  the  privilege  of  trade  is 
'  not,  and  what  **  immunity  "  is  safe  under  it,  if 
trading  in  the  ordinary  method,  permitted  to 
citizens  of  any  State  at  home,  is  punished  by 
indictment  and  fine  when  exercised  by  citizens 
of  other  States  while  within  the  State  borders. 

See  Pauly.  Va.  {supra);  Ina.  Co.  v.  Mass. 
{jmpra) ;  Ducat  v.  Chicago  (supra). 

Mr.  Imulc  D.  Jones,  Atty-  Oen.  of  Mary- 
land, for  defendant  in  error: 

The  law  of  Maryland  in  question  is  a  part  of 
the  license  system  of  that  State.  Licenses  are 
a  mode  of  taxation  upon  certain  business  and 
occupations  carried  on  within  the  State,  where- 
by it  raises  revenue  to  support  its  government. 
It  is  a  law  to  regulate  contracts  in  a  particular 
niode  of  traffic  within  its  own  territory,  passed 
in  the  exercise  of  the  State's  right  to  regulate 
all  persons,  property,  occupations,  contracts 
and  transactions  with  its  own  limits,  in  matters 
not  prohibited  to  the  State  by  the  Constitution 
of  the  United  States,  or  not  subject  to  regula- 
tion by  Congress;  or  in  cases  of  concurrent 
powers,  not  regulated  by  Acts  of  Congress  made 
m  pursuance  with  the  Constitution,  and  with 
which  the  state  law  is  in  conflict. 

The  policy  of  the  Htate  is  shown  by  the  gen- 
eral law,  which  declares  **  that  no  person  or 
corporation  within  the  State,  except  the  grower 
or  manufacturer,  shall  barter  or  sell  goods,  etc., 
without  first  having  obtained  the  license  in  the 
manner  prescribed.  Md.  Code  of  Gen.  Pub. 
Laws,  art.  56,  sec.  41. 

These  licenses  are  obtainable  by  anyone, 
whether  resident  or  non  resident.  The  contract 
of  sale  is  not  made  void  by  the  law,  even  if  made 
without  the  license.  The  contract  is  allowed  to 
stand  and  to  be  enforced ;  but  the  violator  of 
the  law  shall,  on  conviction,  be  punished  by  a 
fine.    Harris  v.  Runnels,  12  How.,  80. 

The  law  in  question  regulates  a  peculiar  kind 
of  internal  traffic  and  describes  how  that  par- 
ticular traffic  may  be  legally  carried  on.  Such 
regulation  is  not  within  the  power  of  Congress 
over  commerce,  but  belongs  to  the  "completely 
internal  commerce  of  the  State." 

"Commerce  among  the  several  States"  is  not 
an  apt  phrase  to  indicate  the  mere  interior  traf- 
fic of  a  single  State.  The  completely  internal 
commerce  of  a  State  may  be  properly  considered 
as  reserved  to  the  State  itself. 

Gibbons  v.  Ogden,  6  Wheat,,  448;  Brown  v. 
Md.,  12  Wheat.,  446;  License  cases.  5  How., 
675;  Nathan  v.  La.,  8  How.,  80;  Pervear  v. 
Com.,  5  Wall..  475  (72  U.  S.,  XVIII.,  608). 

"Over  the  internal  commerce  or  domestic 
trade  of  the  State.  Congress  has  no  power  of 
regulation,  nor  any  direct  control.  This  power 
belongs  exclusively  to  the  State." 

lAcense  lax  cases.  5  Wall.,  462  (72  U.  S.. 
XVIII.,  497) ;  R.  N.  Charlton,  26;  Gh.  J.  Taney 
in  License  cases,  6  How.,  529. 

The  law  in  question  is  not  repugnant  to  the 
clause  in  the  2d  section  of  the  4th  article  of  the 
Constitution,  which  declares  that  "the  citizens  of 
each  State  shall  be  entitled  to  all  the  privileges 
and  immunities  of  citizens  in  the  several  States. " 

The  object  and  purpose  of  the  law  is  clearly 
staled  in  the  opinion  of  the  Court  of  Appeals  of 


Maryland,  as  follows:  "There  is  nothing  in 
this  or  any  other  law  of  the  State,  which  pro- 
hibits or  restrains  non-resident  merchants,  man- 
ufacturers or  traders  or  their  a^nts  from  bring- 
ing their  goods  here  and  sellmg  them  in  the 
same  mode  and  under  the  same  license  as  resi- 
dents of  the  State.  A  custom,  however,  has 
grown  up  in  recent  times  with  merchants  and 
manufacturers  in  the  large  manufacturing  and 
commercial  cities  and  States,  of  traveling,  or 
sending  agents  or  runners  through  other  States 
and  cities,  with  samples,  cards,  catalogues  or 
trade  lists  of  their  goods,  and  thereby  selling, 
by  retail  or  wholesale,  large  quantities  of  mer- 
chandise located  beyond  me  limits  of  the  States* 
where  they  thus  sell,  and  not  subject  to  the 
local,  state,  county  or  municipal  taxation,  as 
are  like  goods  in  the  hands  of  resident  mer- 
chants or  traders,  to  the  great  detriment  of  the 
business  and  trade  of  the  latter.  Large  sales  are 
thus  made  and  an  extensive  and  lucrative  busi- 
ness is  thus  transacted,  within  the  limits  of  the 
principal  city  of  the  State.  It  is,  therefore, a  tax 
upon  a  particular  business  or  trade,  carried  on 
in  a  particular  mode  within  the  limits  of  a  State, 
by  a  particular  class  of  persons,  and  not  a  tax 
upon  goods  or  merchandise  imported  into  the 
State,  either  from  foreign  countries  or  from 
other  States. 

See  Campbdl  v.  Morris,  8  Har.  &  McH.,  535; 
8  Story.  Const.,  sec,  1800;  Conner  y.  ElUoU,  18 
How.,  591  (59  U.  S..  XV.,  497);  Bk.  v.  Earle, 
18  Pet.,  519. 

Mr.  Justice  ClUFord  delivered  the  opinion 
of  the  court: 

Power  to  reexamine  final  judgments  of  the 
state  courts  rendered  in  criminal  prosecutions, 
as  well  as  those  rendered  in  civil  suits.  Is  con- 
ferred upon  the  Supreme  Court  when  it  appears 
that  the  judgment  was  rendered  in  the  highest 
court  of  law  in  which  a  decision  in  the  case 
could  be  had,  and  that  there  was  drawn  in 
question  the  validity  of  a  statute  of  a  State,  on 
the  ground  of  its  beins  repugnant  to  the  Con- 
stitution of  the  United  States,  and  that  the  de- 
cision of  the  state  court  was  in  favor  of  the 
validity  of  the  statute.    1  Stat,  at  L.,  85. 

Persons  not  permanent  residents  in  the  State 
are  prohibited  by  the  laws  of  Maryland  from 
selling,  ofTering  for  sale,  or  exposing  for  sale, 
within  a  certain  district  of  the  state,  any  goods 
whatever,  other  than  agricultural  products  and 
articles  manufactured  in  the  State,  either  by 
card,  sample  or  other  specimen,  or  by  written 
or  printed  trade  list  or  catalogue,  whether  such 
person  be  the  maker  or  manufacturer  or  not, 
without  first  obtaining  a  license  so  to  do.  Li- 
censes may  be  grantea  by  the  proper  authorities 
of  the  State  for  that  purpose,  on  the  pajrment 
of  $800,  to  run  one  vear  from  date." 

Both  residents  and  non  residents  of  that  dis- 
trict are  also  forbidden  to  suffer  or  permit  any 
person,  not  a  permanent  resident  of  the  State, 
and  not  in  their  rcji^ular  employment  or  service, 
to  sell  any  goods  m  that  way  under  their  name 
or  the  name  of  their  firm,  or  at  their  store, 
warehouse  or  place  of  business. 

Offenders  against  either  of  those  prohibitions 
are  made  liable  to  indictment,  and,  upon  con- 
viction, mav  be  fined  not  less  than  (400  nor 
more  than  $600  for  each  offense.  Se^  Acts. 
1868,  p.  786. 
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Ward,  the  defendant,  is  a  citizen  of  New 
Jersey,  and  not  a  permanent  resident  of  Mary- 
land, and  ttie  record  shows  that  he,  on  the  day 
therein  named,  at  a  place  within  the  prohibited 
district,  sold  to  the  persons  therein  named.  '*  by 
specimen,  to  wit:  by  sample,"  certain  goods 
other  than  agricultural  products  or  articles 
manufactured  In  the  State,  without  first  obtain- 
ing a  license  so  to  do,  and  that  he  was  indicted 
for  those  acts  in  the  proper  criminal  court,  and 
was  arraigned  therein  and  pleaded  not  guilty 
to  the  indictment.  Apart  from  the  plea  of  not 
guilty  is  the  further  statement  in  the  record, 
that  the  defendant ''  puts  himself  upon  the 
judgment  of  the  court  here,  according  to  the 
Act  of  Assembly  in  such  cases  made  and  pro- 
vided," and  that  the  attorney  for  the  State  aoth 
the  like. 

All  matters  of  fact  having  been  agreed,  the 
parties  submitted  the  case  to  the  court,  to  the 
end  that  the  judgment  of  the  court  might  be 
obtained,  whether  the  Statute  of  the  State  was 
or  was  not  constitutional  and  valid.  Judgment 
was  rendered  for  the  State,  and  the  criminal 
court  sentenced  the  defendant  to  pay  a  fine  of 
four  hundred  dollars  and  costs,  and  the  court 
below,  upon  appeal,  affirmed  the  judgment. 

Adjudged  constitutional, as  the  state  law  was 
by  that  decision,  the  defendant, as  he  had  a  right 
to  do,  sued  out  a  writ  of  error  and  removed 
the  record  into  this  court  for  re-examination. 

Congress  possesses  the  power  to  regulate 
commerce  among  the  several  States  as  well  as 
commerce  with  foreign  nations,  and  the  Con- 
stitution also  provides  that  the  citizens  of  each 
State  shall  be  entitled  to  all  privileges  and  im- 
munities of  citizens  in  the  several  States,  and 
the  defendant  contends  that  the  Statute  of  the 
State  under  consideration,  in  its  practical  oper- 
ation, is  repugnant  to  both  of  those  provisions 
of  the  Constitution,  as  it  either  works  a  com- 
plete prohibition  of  all  commerce  from  the 
other  Slates  in  goods  to  be  sold  by  sample 
within  the  limits  of  the  described  district,  or  at 
least  creates  an  unjust  and  onerous  discrimina- 
tion in  favor  of  the  citizens  of  the  State  enact- 
ing the  Statute,  in  respect  to#n  extensive  and 
otherwise  lucrative  branch  of  interstate  com- 
merce, by  securing  to  the  citizens  of  that  State, 
if  not  the  exclusive  control  of  the  market,  very 
important  special  privileges  and  immunities  by 
exemption  from  burdensome  requirements,  and 
onerous  exactions  Imposed  upon  the  citizens  of 
the  other  States  desirous  of  enga^n^  in  the 
same  mercantile  pursuits  in  that  distnct. 

Attempt  is  made,  in  argument,  to  show  in 
behalf  of  the  State,  that  the  Statute  in  question 
does  not  make  any  such  discrimination  against 
the  citizens  of  the  other  States,  as  is  supposed 
by  the  defendant;  that  the  citizens  of  the  State 
are  in  fact  subjected  to  substantially  the  same 
requirements  and  exactions  as  are  imposed  upon 
the  citizens  of  other  States,  but  it  is  too  clear  for 
argument,  in  a  judicial  opinion,  that  the  articles 
of  the  Code  referred  to  as  establishing  that 
theory  do  not  support  the  proposition,  nor  do 
they  give  it  any  countenance  whatever.  Those 
enactmentB  forbid  resident  traders,  other  than 
the  grower,  maker  or  manufacturer,  to  barter 
or  sell  any  goods  or  chattels  without  first  ob- 
taining a  license  in  the  manner  therein  pre> 
Bcnbed,  and  they  also  point  out  the  steps  to  be 
taken  by  the  applicant  to  obtain  it,  and  what 
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he  must  state  In  his  application  for  that  pur- 
pose. 

Small  traders,  whose  stock  generally  kept  on 
hand  at  the  principal  season  of  sale  does  not 
exceed  one  thousand  dollars,  and  are  not  engaged 
in  selling  spirituous  or  fermented  liquors,  are 
required  to  pay  for  the  license  the  sum  of  twelve 
dollars.  If  more  than  one  thousand  dollars,  and 
not  more  than  fifteen  hundred  dollars,  they  are 
required  to  pay  the  sum  of  fifteen  dollars,  and 
so  on  through  ten  other  gradations,  the  last  of 
which  requires  the  applicant  to  pay  the  sum  of 
one  hundred  and  fifty  dollars,  where  his  stock 
generally  kept  on  hand  at  the  principal  season 
of  sale  excei»ls  forty  thousand  dollars,  which 
is  the  largest  exaction  made  of  any  resident 
trader,  not  engaged  in  the  sale  of  spirituous 
or  fermented  liquors.  Compare  one  set  of 
the  regulations  with  the  other,  and  comment 
is  unnecessary,  as  the  comparison  shows  to  a 
demonstration  that  the  Statute  in  question  does 
discriminate  in  favor  of  the  citizens  of  the  State, 
and  that  the  opposite  theory  finds  no  support 
from  the  articles  of  the  Code  which  forbid  resi- 
dent traders  from  bartering  or  sellinf^  goods  or 
chattels  without  first  obtaining  a  license  for 
that  purpose,  as  therein  prescribed. 

State  power  to  lay  and  collect  taxes  may 
reach  every  subject  over  which  the  unrestricted 
power  of  the  State  extends,  but  the  States  can- 
not, without  the  consent  of  Congress,  lay  any  im- 
posts or  duties  on  imports  or  exports  except  what 
may  be  absolutely  necessary  for  executing  their 
inspection  laws;  nor  can  they,  without  the  con- 
sent of  Congress,  lay  anj^  duty  of  tonnage,  as 
they  are  expressly  prohibited  from  so  doing  by 
the  Constitution. 

Implied  prohibitions  restricting  the  power  of 
the  States  to  lay  and  collect  taxes  also  exist, 
which  are  as  effectual  to  that  end  as  those 
which  are  express.  Undoubtedly,  the  States 
may  tax  every  subject  of  value,  within  the 
sovereignty  of  the  State,  belonging  to  the  citizens 
as  mere  private  property,  but  the  power  of  tax  - 
aiion  does  not  extend  to  the  instruments  of 
the  Federal  Government,  nor  to  the  constitu- 
tional means  employed  by  Congress  to  carry 
into  execution  the  powers  conferred  in  the 
Federal  Constitution.  McCiUloeh  v.  Maryland, 
4  Wheat.,  424. 

Power  to  tax  for  state  purposes  is  as  much 
an  exclusive  power  in  the  States  as  the  power  to 
lay  and  collect  taxes  to  pay  the  debts  and  pro- 
vide for  the  common  defense  and  general  wel- 
fare of  the  United  States  is  an  exclusive  power 
in  Congress.  Both  are  subject,  however,  to 
certain  prohibitions  and  restrictions,  but  in  all 
other  respects  they  are  supreme  powers  pos- 
sessed by  each  government  entirely  independent 
of  the  other.  Congress  may  lay  and  collect 
taxes,  duties,  imposts  and  excises,  to  pay  the 
debts  and  to  provide  for  the  common  defense 
and  general  welfare,  but  direct  taxation  must  be 
apportioned  amon^  the  several  States  accord- 
ing to  their  respective  numbers,  and  all  duties, 
imposts  and  excises  must  be  uniform. 

Articles  exported  from  any  State  cannot  be 
subjected  to  any  tax  or  duty,  nor  is  it  com- 
petent for  Congress  to  tax  the  salaries  of  the 
judges  of  the  stale  courts,  as  the  exercise  of 
such  a  power  is  repugnant  to  the  admitted  right 
of  the  States  to  create  courts,  appoint  iudges 
and  provide  for  their  compensation.    Subject  to 
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those  prohibitions  and  restrictions,  and  others 
of  a  hke  character,  the  power  of  Congress  to 
lay  and  collect  taxes,  duties,  imposts  and  ex- 
cises, to  pay  the  debts  and  provide  for  the  com- 
mon defense  and  general  welfare,  is  without 
limitation,  but  the  powers  granted  to  Congress 
are  not  in  every  case  exclusive  of  similar 
powers  existing  in  the  States,  unless  where  the 
Constitution  has  so  provided,  or  where  the 
nature  of  the  power  granted,  or  the  terms  in 
which  the  grant  is  made,  are  of  character  to 
show  that  state  legislation  upon  the  subject 
would  be  repugnant  to  the  federal  grant,  or 
that  the  framers  of  the  Constitution  intended 
that  the  power  should  be  exclusively  exercised 
by  Congress. 

Outside  of  the  prohibitions,  express  and  im- 
plied, contained  in  the  Federal  Constitution, 
the  power  of  the  States  to  tax  for  the  support 
of  their  own  f;ovemment  is  co-extensive  with 
the  subjects  within  their  unrestricted  sovereign 
power,  which  shows  conclusively  that  the 
power  to  tax  may  be  exercised  at  the  same  time 
and  upon  the  same  subjects  of  private  property 
by  the  United  States  and  by  the  States  without 
inconsistency  or  repugnancy.  Such  a  power 
exiBts  in  the  United  States  by  virtue  of  an  ex- 
press grant  for  the  purpose;  among  other 
things,  of  paying  the  debts  and  providing  for 
the  common  defense  and  general  welfare;  and 
it  exists  in  the  States  for  the  support  of  their 
own  governments,  because  they  possessed  the 
power  without  restriction  before  the  Federal 
Constitution  was  adopted,  and  still  retain  it, 
except  so  far  as  the  right  is  prohibited  or  re- 
stricted by  that  instrument.  Oitians  v.  Ogden, 
9  Wheat.,  199;  Nathan  v.  Louisiana,  8  How., 
82. 

Possessing,  as  the  States  do,  the  power  to  tax 
for  the  support  of  their  own  governments,  it 
follows  that  they  may  enact  reasonable  regula- 
tions to  provide  for  the  collection  of  the  taxes 
levied  for  that  purpose,  not  inconsistent  with 
the  power  of  Congress  to  regulate  commerce, 
nor  repugnant  to  the  laws  passed  by  Congress 
upon  the  same  subject.  Reasonable  regulations 
for  the  collection  of  such  taxes  may  he  passed 
by  the  States  whether  the  property  taxed  be- 
longs to  residents  or  non-residents;  and.  in  the 
absence  of  any  congressional  legislation  upon 
the  same  subject,  no  doubt  is  entertained  that 
such  regulations,  if  not  in  any  way  discrimi- 
nating against  the  citizens  of  other  States,  may 
be  upheld  as  valid;  but  very  grave  doubts  are 
entertained  whether  the  Statute  in  question  does 
not  embrace  elements  of  regulation  not  war- 
ranted by  the  Constitution  even,  if  it  be  admit- 
ted that  the  subject  is  left  wholly  untouched  by 
any  Act  of  Congress. 

Excise  taxes  levied  by  a  State  upon  com- 
modities not  produced  to  aoiy  considerable  ex- 
tent by  the  citizens  of  the  State  may,  perhaps, 
be  so  excessive  and  unjust  in  respect  to  the 
citizens  of  the  other  States  as  to  violate  that 
provision  of  the  Constitution,  even  though  Con- 
gress has  not  legislated  upon  that  precise  sub 
ject;  but  it  is  not  necessary  to  decide  any  of 
those  questions  in  the  case  before  the  court,  as 
the  court  is  unhesitatingly  of  the  opinion  that 
that  the  statute  in  question  is  repugnant  to 
the  2d  section  of  the  4th  article  of  the  Con- 
stitution, which  provides  that  the  citizens  of 
each  State  shall  be  entitled  to  all  privileges  and 
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immnnities  of  citizens  in  the  several  States. 
Woodruff  V.  Parham,  8  Wall.,  139 175  U.  S.. 
XIX.,  887];  Hin9on  v.  Lott,  8  Wall.,  151  [75 
U.  S..  XIX.,  388]. 

Taxes,  it  is  conceded  in  those  cases,  may  be 
imposed  by  a  State  on  all  sales  made  within  the 
State,  whether  the  goods  sold  were  the  produce 
of  the  State  imposing  the  tax,  or  of  some  other 
State,  provided  the  tax  imposed  is  uniform;  bat 
the  court  at  the  same  time  decides  in  both 
cases  that  a  tax  discriminating  against  the  com- 
modities of  the  citizens  of  the  other  Slates  of 
the  Union  would  be  inconsistent  with  the  pro- 
visions of  the  Federal  Constitution,  and  that 
the  law  imposing  such  a  tax  would  be  uncon- 
stitutional and  invalid.  Such  an  exaction, 
called  by  what  name  it  may  be,  is  a  tax  upon 
the  goods  or  commodities  sold,  as  the  seller 
must  add  to  the  price  to  compensate  for  the  sum 
charged  for  the  license,  which  must  be  paid  by 
th^  consumer  or  by  the  seller  himself  r  and  in 
either  event  the  amount  charged  is  equivalent  to 
a  direct  tax  upon  the  goods  or  commodities. 
Brown  v.  Maryland,  12  Wheat.,  444;  PBopU  v. 
Maring,  8  Keyes,  874. 

Imposed  as  the  exaction  is  upon  persons  not 
permanent  residents  in  the  State,  it  is  not  possible 
to  deny  that  the  tax  is  discriminating  with  any 
hope  that  the  proposition  could  be  sustained  bj 
the  court.  Few  cases  have  arisen  in  which  this 
court  has  found  it  necessaiy  to  apply  the 
guaranty  ordained  in  the  clause  of  the  Constitu- 
tion under  consideration.  Conner  v.  BlUott,  18 
How.,  693    [;o9U.  S.,  497]. 

Attempt  will  not  be  made  to  define  the  words 
"privileges  and  immunities,"  or  to  specify  the 
rights  which  they  are  intended  to  secure  and 
protect,  beyond  what  may  be  necessary  to  the 
decision  of  the  case  before  the  court.  Beyond 
doubt  those  words  are  words  of  very  compre- 
hensive meaning,  but  it  will  be  sufficient  to  say 
that  the  clause  plainly  and  unmistakably  secures 
and  protects  the  right  of  a  citizen  of  one  State 
to  pass  into  any  other  State  of  the  Union  for 
the  purpose  of  engaging  in  lawful  commerce, 
trade  or  business,  without  molestation;  to  ac- 
quire personal  ptopert^;  to  take  and  hold  real 
estate;  to  maintain  actions  in  the  courts  of  the 
State ;  and  to  be  exempt  from  anv  higher  taxes 
or  excises  than  are  imposed  by  the  State  upon 
its  own  citizens.  Cooley,  Const.  Lim.,  16; 
Brown  v.  Maryland,  12  Wheat.,  449. 

Comprehensive  as  the  power  of  the  States  is 
to  lay  and  collect  taxes  and  excises,  it  is, never- 
theless, clear,  in  the  judgment  of  the  court,  that 
the  power  cannot  be  exercised  to  any  extent  In 
a  manner  forbidden  by  the  Constitution;  and, 
inasmuch  as  the  Constitution  provides  that  the 
citizens  of  each  State  shall  be  entitled  to  all 
privileges  and  immunities  of  citizens  in  the  sev- 
eral States,  it  follows  that  the  defendant  might 
lawfully  sell,  or  offer  or  expose  for  sale,  within 
the  district  described  in  the  indictment,  any 
goods  which  the  permanent  residents  of  the 
State  might  sell,  or  offer  or  expose  for  sale  in 
that  district,  without  being  subjected  to  any 
higher  tax  or  excise  than  that  exacted  by  law 
of  such  permanent  residents.  State  v.  North,  87 
Mo.,  467;  Fire  Dep.  v.  Wright,  3  E,  D.  Smith, 
478:  Pauly.  Virginia,  8  Wall.,  177  [75  U.  8,, 
XIX.,  859]. 

Grant  that  the  States  may  impose  discrimi- 
nating taxes  against  the  citizens  of  other  States, 
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And  it  will  soon  be  found  that  the  power  con- 
ferred upon  Congress  to  regulate  inter-state  com- 
merce is  of  no  value,  as  the  unrestricted  power 
of  the  States  to  tax  will  prove  to  be  more  effica 
<2ious  to  promote  inequality  than  any  regula- 
tions which  Congress  can  pass  to  preserve  the 
equality  of  right  contemplated  by  the  Constitu- 
tion among  the  citizens  of  the  several  Btates. 
Excise  taxes,  it  is  everywhere  conceded,  may 
be  imposed  by  the  States,  if  not  in  any  sense 
discriminating;  but  it  should  not  be  forgotten 
that  the  people  of  the  several  States  live  under 
one  common  Constitution,  which  was  ordained 
to  establish  justice,  and  which,  with  the  laws 
of  Congress,  and  the  treaties  made  by  the  proper 
authority,  is  the  supreme  law  of  the  land;  and 
that  that  supreme  law  requires  equality  of  bur- 
den, and  forbids  discrimination  in  state  taxa- 
tion when  the  power  is  applied  to  the  citiasens 
of  the  other  States.  Inequality  of  burden,  as 
well  as  the  want  of  uniformity  in  commercial 
regulations,  was  one  of  the  grievances  of  the 
citizens  under  the  Confederation;  and  the  new 
Constitution  was  adopted,  amon^  other  things, 
to  remedy  those  defects  in  the  pnor  system. 

Evidence  to  show  that  the  framers  of  the 
Constitution  intended  to  remove  those  great 
evils  in  the  government  is  found  in  every  one 
of  the  sections  of  the  Constitution  already  re- 
ferred to,  and  also  in  the  clause  which  provides 
that  no  preference  shall  be  given  by  any  regula- 
tion of  commerce  or  revenue  to  the  ports  oi  one 
State  over  those  of  another,  showing  that  Con- 
gress, as  well  as  the  States,  is  f  orbiddfen  to  make 
any  discrimination  in  enacting  commercial  or 
revenue  regulations.  Strong  support  to  the 
same  view  is  also  derived  from  the  succeeding 
clause  in  the  same  section  of  the  Constitution, 
which  provides  that  vessels  bound  to  or  from 
a  State  shall  not  be  obliged  to  enter,  clear  or 
pay  duties  in  another. 

Important  as  these  provisions  have  been  sup- 
posed to  be,  still  it  is  clear  that  they  would  be- 
come comparatively  valueless  if  it  should  be 
held  that  each  State  possesses  the  power  in 
levying  taxes  for  the  support  of  its  own  govern- 
ment to  discriminate  against  the  citizens  of 
every  other  State  of  the  Union. 

Much  consideration  was  given  to  those  clauses 
of  the  Constitution  in  the  Passenger  cases,  7 
How.,  400-414,  and  they  were  there  regarded 
as  limitations  upon  the  power  of  Congress  to 
r^^late  commerce,  and  as  intended  to  secure 
entire  commercial  equality,  and  also  as  prohibi- 
tions upon  the  States  to  destroy  such  equality 
by  any  legislation  prescribing  any  conditions 
upon  which  vessels  bound  from  one  State  to 
another  shall  be  permitted  to  enter  the  ports  of 
another  State.  Congress,  said  Mr.  Justice  Qrier, 
has  regulated  commerce  by  willing  that  it  shall 
be  free,  and  it  is, therefore, not  left  to  the  discre- 
tion of  each  State  either  to  refuse  a  right  of 
passage  through  her  territory  or  to  exact  a  duty 
for  permission  to  exercise  such  a  privilege. 

Viewed  in  any  light  the  court  is  of  the  opin- 
ion that  the  Statute  in  question  imposes  a  dis- 
criminating tax  upon  all  persons  trading  in  the 
manner  described  in  the  district  mentioned  in 
the  indictment,  who  are  not  permanent  residents 
in  the  State,  and  that  the  Statute  is  repugnant 
to  the  Federal  Constitution,  and  invalid  for 
that  reason. 

Judgment  reversed  and  the  eause  remanded, 
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ioith  directions  to  the  court  below  to  conform  its 
judgment  to  the  opinion  of  this  court. 

Mr.  Justice  Braidley: 

I  concur  in  the  opinion  of  the  court,  that  the 
Act  of  the  Legislature  of  Maryland,  complained 
of  in  this  case,  discriminates  in  favor  of  resi- 
dents and  against  non-residents  of  the  State 
and.  consequently,  is  in  violation  of  the  4th 
article  of  the  Constitution  of  the  United  States 
and,  therefore,  pro  tanto  void.  But  I  am  further 
of  opinion  that  the  Act  is  in  violation  of  the 
commercial  clause  of  the  Constitution,  which 
confers  upon  Congress  the  power  to  regulate 
commerce  among  the  several  States;  and  it 
would  be  so,  although  it  imposed  upon  residents 
the  same  burden  for  selling  goods  by  sample  as 
is  imposed  on  non-  residents.  Such  a  law  would 
effectually  prevent  the  manufacturers  of  the 
manufacturing  States  from  selline  their  goods 
in  other  States  unless  they  established  com- 
mercial houses  therein,  or  sold  to  resident  mer- 
chants who  chose  to  send  them  orders.  It  is, 
in  /act,  a  duty  upon  importation  from  one  State 
to  another,  under  the  name  of  a  tax.  I  there- 
fore dissent  from  any  expression  in  the  opinion 
of  the  court  which  in  any  way  implies  that 
such  a  burden,  whether  in  the  shape  of  a  tax 
or  a  penalty,  if  made  equally  upon  residents 
and  non  residents,  would  be  constitutional. 


S7  Am.  Rep.,  100*09  Kan.,  lao)  ;'28  Am.  Rep.,  tSb,  ^. 
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JAMES  P.  THOMAS,  WILLIAM  EVANS 
AND  MORRIS  A.  THOMAS,  Partners  under 
the  Firm  and  Style  of  Thomas,  Evans  &  Co., 
Ptffs.  in  Err,, 

CITY  OF  RICHMOND. 

(See  S.  C,  12  Wall.,  349-358.) 

Notes  issued  as  currency  by  corporation,  illegal — 
money  paid  for  them  noPreeoveraMe — ultra  vires 
— pari  delicto — la/w  of  State  in  rebellion  invaJUd. 

The  Issue  of  notes  as  currency  hy  the  Common 
Council  of  the  City  of  Richmond,  In  Apr..  1861,  was 
against  the  law  and  policy  of  Virginia. 

A  clause  In  the  City  Charter  which  authorises  the 
Council  to  borrow  money  and  to  issue  bonds  or  cer- 
tificates of  the  City  therefor,  does  not  confer  the 
ilcrbt  to  issue  notes  or  bills  as  currency. 

The  issuing  of  bills  as  a  currency  by  such  corpo- 
ration being  contrary  to  positive  law,  and  ultra 
vires,  no  recovery  can  be  had  against  the  Clty.either 
on  the  bills  themselves  or  for  the  money  paid  to 
the  City  for  such  bills. 

The  cases  in  which  parties  are  in  pari  delicto  con- 
sidered. ' 

Laws  which  authorized  and  required  the  City  to 
redeem  these  bills,  passed  by  a  Legislature  not 

Note.— 2HeyaZ  contracts,  what  are,  how  far  fraud 
or  iiUgal  eonsideralion  wiU  avoid  contract.  See  note 
to  Armstrong  v.  Toler.  24  U.  8.  (11  Wheat.),  258. 

What  contracts  are  void  as  against  puJMic  policy  or 
asiUegal.  lUegal  consideration,  when  a  defense; 
agreement  not  to  bid;  for  lobby  services ;  for  contin- 
gent/e«8;  to  prevent  competition.  See  note  to  Bar- 
tle  V.  Nutt.  W  V.  S.  (4  Pet.),  184. 

Whether  when  parties  are  in  pari  delicto  or  parti- 
oeps  criminls  equity  roiU  relieve.  See  note  to  Sample 
V.  Barnes,  56  U.  S.  (14  How.),  70. 
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reoQimised  by  the  United  States,  and  in  aid  of  the 
rebellion,  did  not  make  such  bills  valid. 

[No.  22.] 
Argued  Oct,  £5,  1872,      Decided  Dec.  11,  187 L 

F  ERROR  to  the  Circuit  Court  of  the  United 
SUtes  for  the  District  of  Virginia. 

The  case  is  stated  by  the  court 

Mr.  Conway  Robinson*  for  plaintiffs  in 
error: 

The  City  of  Richmond  is,  by  its  charter,  a 
Corporation  which  "may  contract  or  be  con- 
tracted with,"  and  generally  has  *'a]l  the  rights, 
franchises,  capacities  and  powers  appertaining 
to  municipal  corporations. ' 

Janes  Y.  lUehmand,  18  Gratt.,  628;  Act.  Mar. 
80,  1862,  p.  262,  sec.  28;  Act,  Mar.  18,  1861,  p. 
164,  sec.  4. 

Under  these  powers  it  is  clear  the  City  might 
receive  the  amount  now  in  question  from  those 
who  would  lend  or  advance  it,  and  might  agree 
to  refund  it. 

The  amount  now  in  question  has  been  actu- 
ally received  by  the  defendants,  in  money  or  its 
equivalent. 

This  money  the  City  is  under  an  obligation  to 
refund,  and  there  is  a  right  of  action  for  it,  as 
money  lent  or  money  received. 

HamitUm  v.  McOoun,  2  Hall  (N.  Y.)  p.  622 
of  lst,p.  660  of  2d  ed. ;  CatU^,  Phalen,  2  How., 
876;  ifiuh  v,  Towne,  5  Wall.,  702  (72  U.  8., 
XVIIL,  680);  ifercA.  Bk.  v.  State  Bk.,  10  Wall., 
644  (77  U.  8.,  XIX.,  1018). 

Even  if  it  could  avail  in  defense  to  show  that 
what  was  so  received  was  used  by  the  defend- 
ant for  improper  purposes,  yef  this  does  not  ap- 
pear as  a  fact  found. 

The  demand  against  the  defendant  for  money 
advanced  to  and  received  bv  it,  is  not  affected 
by  the  use  which  defendant  made  of  that 
money. 

Hodgson  v.  Temple,  6  Taunt.,  181 ;  Cheney  v. 
Duke,  10  Gill  &  J.,  26;  Kreiaa  v.  SeUgman,  8 
Barb.,  449;  Dater  v.  Earl,  8  Gray,  482;  Tracy 
V.  Talmage,  14  N.  Y.,  169. 

When  the  money  was  advanced  and  received, 
the  plaintiffs  did  not  know  what  use  would  be 
made  of  it,  nor  did  this  appear  from  the  ordi- 
nances, even  if  they  had  been  looked  to.  If 
there  be  doubt  about  the  plaintiffs'  knowledge, 
the  court  must  give  tEem  the  benefit  of  this 
doubt,  and  presume  that  they  did  not  intend  to 
violate  the  law. 

2^v.  Oonegal,  19  La.  Ann.,  268;  Steele  v. 
Curie,  4  Dana,  889 ;  Tenant  v.  Elliott,  1  Bos.  & 
P.,  3;  FarmerY.  i^t/we//,  1  Bos.  &P.,  298;ilrf». 
strong  v.  Toler,  11  Wheat.,  273;  Barkery,  Par- 
ker, 28  Ark.,  396;  Bousfield  v.  Wilson,  16  Mees. 
&  W.,  Ib8;  Sharp  v.  Taylor,  2  Phil..  818;  Me- 
Blair  v.  Oil>bes,  17  How.,  286  (58  U.  S.,  XV., 
184);  Brooks  v.  Martin,  2  Wall..  81  (69  U.  8., 
XVII.,  735);  Berkshire  v.  Evans,  4  Leigh,  223; 
Bone  V.  Ekless,  5  H.  &  N.  (Exch.),  927. 

Whether  the  notes  be  valid  or  void,  the  holders 
may  recover  on  the  money  count. 

4  Rob.  Pr.,  ch.  87;  p.  547,  et  seq.;  Barjeau  v. 
Walmsley,  2  8tr.,  1249;  Robinson  v.  Bland,  2 
Burr.,  lOBl;  Sutton  Y,  Toomer,  7  Bam.  &  C, 
416;  Itis.  Co.  v.  Scott,  19  Johns.,  6;  Ins.  Co.  v. 
Kipp,  8  Cow.,  24;  3  Wend.,  802;  14 N.  Y..  189. 

Whatever  may  be  the  structure  of  the  Statute 
of  Virginia  of  Mar.  8,  1854.  in  respect  to  pro- 
hibition and  penalty  or  penalty  alone,  it  is  not 
to  be  taken  for  granted  that  the  Legislature 
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meant  that  contracts  in  contravention  of  it  were- 
to  be  void  in  the  sense  that  they  were  not  to  be 
enforced  in  a  court  of  Justice. 

Harris  v.  Runnels,  12  How.,  84;  SortweU  v. 
Hughes,  1  Curt..  247:  Wilson  v.  Spencer,!  Rand., 
99;  Snyder  v.  DaUey,  1  Rand.,  101 ;  Berkshire  v. 
Emns,  4  Leigh,  228. 

^mce  Baa  pivrte  Bulmer,  18  Ves.,  816,  it  baa 
become  settled  that  two  parties  may  concur  in 
an  illegal  act  without  being  deemed  to  be  tapati 
de^iicto 

Osborne  ▼.  WitUams,  18  Ves.,  882;  CaUs  y, 
Phalen,  2  How.,  876. 

Unless  the  parties  are  in  pari  deUcto,  as  well 
as  partieeps  eriminis,  the  courts,  although  the 
contract  be  illegal,  will  afford  relief  .when  equity 
requires  it.  to  the  more  innocent  party.  6  Kob. 
Prac,  ch.  62,  sec.  2.  p.  684.  and  cases  there 
cited,  especially  Tracy  Y,Taifnage,Ul!{,  Y.,181. 

Courts  avoid  making  such  decisions  as  would 
secure  to  the  defendant  the  fruits  of  an  illegal 
transaction,  and  would  operate  as  a  temptation 
to  corporations  to  violate  the  statute  by  taking 
advantage  of  the  unwary,  and  of  those  who  may 
have  no  actual  knowledge  of  the  existence  of 
the  prohibition  of  the  statute,  and  who  may 
deal  with  a  corporation  without  any  suspicion 
of  the  illegality  of  the  transaction  on  his  part. 

WhUe  V.  Bk„  22  Pick..  188;  14  N.  Y.,  186. 

The  Act  of  Mar.  8.  1864,  is  repealed  by  that 
of  Mar.  19,  1862,  so  far  as  in  conflict  therewith; 
and  by  the  latter  there  is  a  release  of  forfeitures 
and  penalties  incurred  before  its  passage. 

Messrs.  E.  T.  Danids  and  John  A«  Mere* 
dithf  for  defendants  in  error: 

The  defense  is  that  these  notes  are  void  be- 
cause issued  in  violation  of: 

I.  The  charter  of  the  City. 

II.  The  general  laws  of  the  State. 

III.  The  laws  of  the  United  States. 

IV.  The  Constitution  of  the  State  of  Virginia. 
I.  Under  the  charter  of  the  City. 

The  rule  for  the  interpretation  of  charters, 
municipal  and  private  is.  that  they  shall  be  con- 
strued strictly.  Corporations  are  to  be  consid- 
ered as  having  only  such  powers  as  are  specifi- 
cally granted  by  the  Act  of  Incorporation,  or  as 
are  necessary  for  carrying  into  effect  the  pow- 
ers expressly  granted,  and  as  not  having  any 
others. 

2  Kent.  Com.,  298;  Grant,  Corp.,  7.  8;  18 
Hayw.,  71;  Dartmouth  Coll.  v.  Woodward,  4 
Wheat.,  678;  Head  v.  Ins.  Co.,  2  Cranch.  127; 
Bk,  V.  Dandridge,  12  Wheat.,  64;  QoeOer  t. 
Georgetotcn,  6  Wheat..  698;  Thonmsory^  y.  Lee 
Co.,  3  Wall.,  880  (70  U.  8.,  XVIIL.  178);  Pre- 
win  V.  Lewis,  4  Myl.  &  Cr.,  249. 

All  powers  not  expressly  granted  by  the  char- 
ter of  a  municipal  corporaUon,  or  necessary  to 
carry  out  those  powers,  are  denied.  The  cor- 
poration can  take  nothing  by  mere  implication. 

Kyle  V.  MaUn,  8  Ind.,  84*;  Hooper  v.  Emery, 
14  Me.,  875;  Ex  parU  Bumeii,  80  Ala.,  461; 
Leavenworth  v.  Norton,  1  Kan..  482;  Booth  v. 
Woodbury,  82  Conn.,  118;  .<1^  v.  Edgoombe,  53 
Me..  446. 

Nor  is  it  the  case  of  a  negligent  or  careless  ex- 
ercise of  a  granted  power,  by  which  an  innocent 
party  is  injured,  as  in  De  Voss  v.  Biehmtond,  IB 
Gratt.  ,388 ;  but  it  is  the  want  of  an  express  grant 
of  such  power,  which  makes  the  act  ultra  fires. 
There  is  no  power  in  the  charter  of  the  City  of 
Richmond  to  issue  such  notes  and,  therefore, 
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the  contract  which  they  express  upon  their  face 
is  Toid. 

Nor  can  there  be  anv  subsequent  Act  of  rati- 
fication by  the  Council  that  can  impart  validity 
to  these  notes,  as  contracts  binding  on  the  City. 
If  the  Act  be  one  which  the  Corporation  has  no 
authority  to  perform,  no  subseouent  Act  by  the 
Council  can  ratify  it,  because  the  Act  of  ratifi- 
cation is  as  much  uUra  vires  as  the  original  Act 
creating  the  obligation.  Sedg.  8tat.  &  Const. 
Law,  467;  Charles  Biter  bridge  v.  Warren 
Bridge,  ll  Pet.,  544;  Supervisors  v.  Bckenek,  5 
Wall.,  772  (72  U.  8..  XVni.,  666). 

n.  Under  the  general  laws  of  the  State.  Code 
of  Va.,  ch.  198,  sec.  16. 

It  is  a  principle  of  the  common  law,  that  an 
action  cannot  be  supported  upon  a  contract,  the 
consideration  of  which  is  illegal,  as  being  a^nst 
either  the  positive  prohibitions  or  the  policy  of 
the  law,  and  the  courts  have  applied  this  prin- 
ciple to  prohibitions  fiowing  from  statutes. 
Upon  principle,  there  can  be  no  distinction  be- 
tween the  cases.  The  only  ground  upon  which 
a  difference  can  be  supposed  to  exist  is,  that 
when  the  Legislature  prohibits  an  act  under  a 
penalty ,without  vacating  the  contract  in  terms, 
it  may  be  deemed  that  it  did  not  intend  the  con- 
tract should  be  void. 

But  the  argument,  however  specious,  has  not 
been  allowed  to  prevail  (Barti^^^  v.  T^Tior.Carth., 
252)  *'that  every  contract  made  for  or  about 
anv  matter  or  thing,  will  be  prohibited  or  made 
unlawful  by  statute,  is  a  void  contract,  though 
the  statute  does  not  mention  that  it  shall  be  so, 
but  onlv  inflicts  a  penalty  on  the  ofl!ender,  be- 
cause the  penaltv  implies  a  prohibition,  though 
there  are  no  prohibitory  words  in  the  statute." 

In  Bolman  v.  Johnson,  Cowp..  343.  the  Chitf 
Justice  thus  states  the  law:  "  The  principle  of 
public  policy  is  this :  *ex  dolo  tnalo  non  oritur  ac- 
tio.' No  court  will  lend  its  aid  to  a  man  who 
founds  his  cause  of  action  upon  an  immoral  or 
illegal  act.  If,  from  the  plcdntifTs'  own  stating 
or  otherwise,  the  cause  of  action  appears  to  arise 
ex  turpi  causa,  or  the  transgression  of  a  positive 
law  01  this  country,  then  the  court  says  he  has 
no  richt  to  be  assisted."  This  principle  is  sus- 
tained by  the  following  authorities: 

Pow.  Cont.,  106;  BSbans  v.  Criekett,  1  Bos. 
A  P.,  264;  lAghtfooi  v.  Tenant,  1  Bos.  &  P., 652; 
Parkiny,  J)iek,\\ East.  502;  Langton  v. Hughes, 
1  Maule  &  8.,  506;  Aubert  v.  Maze,  2  Bos.  & 
P.,  373;  Cannan  v.  Bryce,  8  Barn.  &  Aid.,  170. 

The  same  principle  has  been  recognized  in 
Virginia.  Middletonv.  Arnolds,  13  Gratt.,  480. 

And  this  court  has  affirmed  the  same  prin- 
ciple. 

MUeheU  v.  Smith,  4  DaU.,  260;  Maybin  v. 
CouUm,  4  Dall.,  208;  Bk.  v.  Owens,  2  Pet,  527; 
Hannayv,  Eoe,  3  Cranch,  242;  Armstrong  v. 
Toler,  11  Wheat..  258;  MarshaU  v.  B.  B.  Co., 
16  How.,  384;  Mayer  v.  WhiU,  24  How.,  817 
(65  U.  8..XVL,657). 

If  the  court  shall  declare  these  notes  void, 
the  holders  of  them  cannot  complain.  If  they 
suffer  loss,  it  is  due  to  their  own  neglect.  Everv 
person  dealing  in  these  notes  is  chargeable  with 
a  knowledge  of  the  charter  of  the  City  under 
which  they  were  issued,  and  as  the  Council  was 
acting  under  delegated  authority,  the  holder 
must  show  that  the  authority  existed. 

Boyal  British  Bk.  v.  Turquand,  5  El.  &  Bl, 
248;  Smith  v.  HuU  Glass  Co.,  73  Eng.  C.  L.. 
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026;  Bidley  v.  Ply.  Grind,  d  Baking  Co.,  2 
Exch.,  711;  Ehmest  v.  mchoOs,  6  H.  of  L.  Cas., 
401;  Knox  Co.  v.  AspinwaU,  21  How.,  580  (62 
U.  8.,  XVL,  208). 

But  It  is  insisted  that  these  notes  were  ren- 
dered valid  by  subsequent  legislation ;  that  there 
was  a  subsequent  Act  of  the  Legislature  which 
gave  them  the  force  and  obligation  of  contracts. 

In  answer  to  this  proposition  I  shall  insist: 

1.  That  no  Legislatui^  can,  by  a  subsequent 
statute,  render  valid  a  contract  made  by  a  cor- 
poration, which,  at  the  time  it  was  entered  into, 
the  corporation  had  no  power  to  make. 

2.  That  the  Act  of  the  Legislature,  relied  on 
for  this  purpose,  does  not  attempt  to  give  va- 
lidity to  the  notes  already  issued;  but  merely 
provides,  under  certain  penalties,  for  the  re- 
demption of  the  notes  that  have  been  issued  be- 
fore the  passage  of  the  Act,  and  confers  author- 
ity to  issue  a  certain  class  of  notes  in  the  fut- 
ure. 

3.  That  the  Legislature,  which  passed  this 
Act  was  not  the  rightful  Legislature  of  the 
State  and,  therefore,  had  no  authority  to  pass 
such  an  Act. 

CoBsar  Griffin  case,  8  Am.  Law  Reg.  (N.  8.), 
858;  Texas  v.  WhiU,  7  Wall..  700  (74  U.  8., 
XIX.,  227). 

III.  These  notes  are  void  under  the  laws  of 
the  United  States.  They  were  issued  in  aid 
of  the  rebellion  and  to  overthrow  the  laws  of 
the  United  States,  and  if  such  was  the  object 
they  are  void. 

iV.  Under  the  Constitution  of  the  State  of 
Virginia.  The  Constitution  of  the  State  de- 
clares these  notes  invalid,  and  forbids  their  pay- 
ment.   Sec.  10,  art.  10,  of  the  Const. 

Mr.  Justice  Bradley  delivered  the  opinion 
of  the  court: 

This  was  an  action  of  assumpsit,  brought  by 
the  plaintiffs  below,  who  are  the  pldntiffs  in 
error,  against  Uie  City  of  Richmond,  to  recover 
the  amount  of  842  two  dollar  notes  and  418  one 
dollar  notes,  issued  by  the  City  Council  in 
April,  1861.  The  declaration  contained  a  special 
count  on  the  notes  and  the  conmion  money 
count.  The  defendants  pleaded  the  general  is- 
sue and  the  Statute  of  Limitations.  A  jury 
being  waived,  the  case  was  tried  by  the  court, 
which  found: 

(1)  That  the  notes  were  void  when  thev  were 
issued,  because  they  were  issued  to  cireulate  as 
currency,  in  violation  of  the  law  and  policy  of 
the  State  of  Virginia:  and  (2)  That  the  said 
notes  were  not  mtuae  valid  or  recoverable  by  the 
AcU  of  the  10th  of  March,  1862,and  20th  March, 
1862,  or  either  of  them,  because  the  said  Acts 
were  passed  by  a  Legislature  not  recognized  by 
the  United  States,  and  in  aid  of.  the  rebellion. 
The  court,  accordingly,  gave  Judgment  for  the 
defendant. 

First,  the  court  finds  as  a  fact  that  the  notes 
upon  which  the  present  action  is  brought  were 
issued  to  circulate  as  currency;  and,  as  mat- 
ter of  law,  that  this  was  in  violation  of  the  law 
and  policy  of  Virginia,  and  that,  therefore,  the 
notes  were  void. 

The  first  question  Is,  whether  the  issue  of 
notes  as  currency  by  the  Common  Council  of 
the  City  of  Richmond,  in  AprU,  1861,  was 
against  the  law  and  policy  of  Virginia.  The 
issue  of  notes  as  a  common  currency,  or  circu- 
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lating  medium,  is  guarded  with  much  jealousy 
by  all  fi^overnments  as  touching  one  of  its  most 
valuable  prerogatives,  and  as  aeeply  affecting 
the  common  good  of  the  people.  Almost  every 
State  has  stringent  laws  on  the  subject,  and  it 
may  be  said  to  be  asainst  the  public  policy  of 
the  country  to  allow  Individuals  or  corporations 
to  exercise  this  prerogative  without  express  leg- 
islative sanction.  The  State  of  Virginia,  like 
all  the  other  States,  had  a  law  of  this  kind  in 
operation  at  the  time  the  notes  in  question  were 
issued. 

By  that  law,  section  15,  '*  All  members  of  any 
association  or  company,  that  shall  trade  or  deal 
as  a  bank,  or  carry  on  oanking,  without  author- 
ity of  law,  and  their  officers  and  agents  therein, 
shall  be  confined  in  jail  not  more  than  six 
months,  and  fined  not  less  than  $100,  nor  more 
than  $500."  By  section  16,  "every  free  per 
son  "  (^d  ** person  "  includes  "corporation ") 
**  who,  with  intent  to  create  a  circulating  me- 
dium, shall  issue  without  authority  of  law,  any 
note  or  other  security,  purporting  that  money 
or  other  thing  of  value  is  payable  by,  or  on  be- 
half of,  such  person,  and  every  officer  and 
agent  of  such  person  tlierein,  shall  be  confined 
in  jail,"  etc.  By  section  17,  '*  If  a  free  person 
pass  or  receive  in  payment  any  note  or  security, 
usued  in  violation  oi  either  of  the  two  preced- 
ing sections,  he  shall  be  fined  not  le^s  than  $20 
nor  more  than  $100."  By  section  10,  where  a 
note  of  a  less  denomination  than  $5  is  offered  or 
issued  as  money,  whether  by  a  bank,  corpora- 
tion, or  by  individuals,  they  shall  pay  a  fine  of 
$10. 

The  issue  of  the  notes  in  question  was  clear- 
ly in  violation  of  this  law;  and  it  will  be  per 
ceived  that  the  17th  section  makes  the  receipt 
of  such  notes  in  payment,  as  well  as  the  issue 
and  passing  of  them,  a  penal  offense. 

But  the  charter  of  the  City  of  Richmond  has 
been  referred  to  for  the  purpose  of  showing  that 
the  Common  Council  had  power  to  issue  such 
notes.  One  of  the  grants  of  power  relied  on  is, 
that  the  City  is  made  a  Corporation  with  power 
to  contract  and  be  contracted  with,  and  gener- 
ally with  '*  all  the  rights,  franchises,  capacities 
and  powers  appertaining  to  municipal  corpora- 
tions." In  a  commupity  in  which  it  is  against 
public  policy,  as  well  as  express  law,  for  any 
person  or  body  corporate  to  issue  small  bills  to 
circulate  as  currency  it  is  certainly  not  one  of 
the  implied  powers  of  a  municipal  corporation 
to  issue  such  bills.  S\ich  a  corporation  "  can 
exercise  no  power  which  is  not,  in  express 
terms,  or  by  fair  implication,  conferred  upon 
it.  Thompson  v,  Lee  Co.,H  Wall.,  830  [70  U. 
S.,  XVIII.,  178].  Another  clause  of  the  char- 
ter to  which  reference  has  been  made  author- 
izes the  Council  to  borrow  money  and  to  issue 
the  bonds  or  certificates  of  the  City  therefor. 
But  this  cannot  be  seriously  urged  as  confer- 
ring the  right  to  issue  such  bills  as  those  now 
in  suit.  Such  city  securities  as  those  authorized 
by  the  charter  are  totally  different  from  bills  is- 
sued and  used  as  a  currency  or  circulating  me- 
dium. The  distinction  is  well  understood  and 
recognized  by  the  whole  community.  A  pow- 
er to  execute  and  issue  the  one  class  cannot, 
without  doing  violence  to  language,  be  deemed 
to  include  power  to  issue  the  other.  We  do 
not  hesitate  to  say,  therefore,  that  the  Common 
Council  of  Richmond  had  no  i)ower  or  author- 
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it^  to  issue  such  paper,  and  that  they  could  not 
bind  the  City  thereby. 

It  is  contended,  however,  that  although  the 
notes  themselves  should  be  deemed  void,  yet 
the  City  received  the  money  therefor  and  ought 
not,  in  conscience,  to  retain  it;  and,  therefore, 
that  the  action  can  be  maintained  on  the  count 
for  money  had  and  received. 

If  the  defendant  were  a  banking  or  other 
private  corporation,  and  had  issued  notes  con- 
trary to  law,  and  had  incurred  penalties  there- 
for, no  penalty  being  imposed  upon  the  receiver 
or  holder  of  the  notes,  this  argument  might  be 
sound.  In  the  case  of  (hmda  Bank  v.  Ontario 
Bank,  21  N.  Y.,  496,  in  which  the  defendant 
had  issued  post  notes  contrary  to  a  statute  of 
New  York,  it  was  held  that  the  holder  could 
recover  the  money  advanced  therefor.  ••  The 
argument  for  the  defendant  against  this  posi- 
tion, "says  Chief  Jtistice  Comstock,  '*rests  wholly 
on  the  idea  that  Perry,  in  receiving  the  post- 
dated drafts,  was  as  much  a  public  offender  as 
the  bank  or  its  officers  issuing  them.  ♦  »  * 
But  such  were  not  the  relations  of  the  parties. 
♦  *  *  Whatever  there  was  of  guilt,  in  the 
issuing  of  the  drafts,  it  was  the  creature  of  the 
statute.  •  *  •  By  that  authority,  and  that 
alone,  the  bank  is  prohibited  from  issuing,  but 
not  the  dealer  from  receiving;  and  the  punish- 
ment is  denounced  only  agamst  the  individual 
banker,  or  the  officers,  agents,  and  members  of 
the  association.  *  *  *  if  the  issuing  of  the 
drafts  was  prohibited,  and  if  they  were  also 
void.  Perry,  nevertheless,  had  a  right  to  de- 
maud  and  recover  the  sums  of  money  which  he 
actually  loaned  to  the  defendant."  This  is  in 
accordance  with  the  general  principles  of  law 
on  this  subject  Lord  Mansfield,  in  Qmith  ▼. 
Bromley,  2  Doug.,  696,  n.,  as  long  ago  as  1760, 
laid  down  the  doctrine,  which  has  ever  since 
been  followed,  in  these  words:  '*  If  the  Act  be 
in  itself  immoral,  or  a  violation  of  the  ^neral 
laws  of  public  policy,  both  parties  are  m  pari 
(Mieto,  but  where  the  law  violated  \b  calculated 
for  the  protection  of  the  subject  against  oppres- 
sion, extortion  and  deceit,  and  the  defendant 
takes  advantage  of  the  plaintiff's  condition  or 
situation,  then  the  plaintiff  shall  recover.  In  that 
case  the  plaintiff  had  given  the  defendant  mon^ 
to  sign  her  brother's  bankrupt  certificate,  and 
she  was  allowed  to  recover  it  back,  the  law  pro- 
hibiting any  creditor  from  receiving  money  for 
such  a  purpose.  Whilst  the  geneml  principle 
has  been  frequently  recognized,  the  application 
of  it  to  particular  cases  has  been  somewhat 
diverse.  Mr.  Frere,  in  his  note  to  Smith  v. 
Bromley,  [supra]  thus  sums  up  the  result 
of  the  cases:  A  recovery  can  be  had,  as  for 
money  had  and  received  (1)  where  the  illegal- 
ity consists  in  the  contract  itself,  and  that  con- 
tract is  not  executed — ^in  such  case  there  is  a 
locus  panitentia,  the  d^iiefufii  is  incomplete,  and 
the  contract  may  be  rescinded  by  either  part^; 
(3)  where  the  law  that  creates  the  illegality  m 
the  transaction  was  designed  for  the  coercion 
of  one  party  and  the  protection  of  the  other,  or 
where  the  one  party  is  the  prindpal  offender 
and  the  other  only  criminal  fronra  constrained 
acquiescence,  in  such  illegal  conduct — ^in  such 
cases  there  is  no  parity  of  ddieium  at  all  between 
the  parties,  and  the  party  so  protected  by  the 
law,  or  so  acting  under  compulsion,  may,  at  any 
time,  resort  to  ue  law  for  his  remedy,  though 
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the  illegal  transactioii  be  completed.  See  the 
cases  collected  in  2  Com.  Cont.,  108-181;  1 
8elw.  N.  P.,  87-100;  8  Phill.  Ev.,  119;  2 
Oreenl.  Ev.,  sec.  121,  p.  12;  Chit.  Cont.,  550, 
552,  553,  and  notes. 

Now,  in  cases  of  bills  or  other  obligations  il- 
legally issued  bj  a  banking  or  other  private 
corporation,  which  has  received  the  considera- 
tion therefor,  it  would  enable  them  to  commit 
a  double  wrong  to  hold  that  they  might  repu- 
diate the  illefi;aT  obligations,  and  also  retain  the 
proceeds.  Hence,  where  the  parties  are  not  in 
pari  (UUcto,  actions  are  sustained  to  recover 
back  the  money  or  other  consideration  received 
for  such  obli^tions,  though  the  obligations 
themselves,  being  against  law,  cannot  be  sued 
on.  The  corporation  issuing  the  bills  contrary 
to  law,  and  against  penal  sanctions,  is  deemed 
more  guilty  than  the  members  of  the  commu- 
nity who  receive  them  whenever  the  receiving  of 
them  is  not  expressly  prohibited.  The  latter 
are  regarded  as  the  persons  intended  to  be  pro- 
tected by  the  law;  and,  if  they  have  not  them- 
selves violated  an  express  law  in  receiving  the 
bills,  the  principles  of  justice  require  that  they 
should  be  able  to  recover  the  money  received 
by  the  bank  for  them.  But  if  the  parties  are 
in  pari  delicto,  as,  if  the  consideration  as  well  as 
the  bills  or  other  obligation  is  tainted  with  ille 
galitv  or  immorality,  as  it  would  be  if  loaned 
or  advanced  for  the  purpose  of  aiding  in  any 
illegal  or  immoral  transaction,  or  if  the  receiv- 
inff  as  well  as  passing  or  issuing  the  bills  is  for- 
bidden by  law,  then  the  holder  is  without  legal 
remedy,  and  the  parties  are  left  to  themselves. 

But,  in  the  case  of  municipal  and  other  pub- 
lic corporations,  another  consideration  inter- 
venes. They  represent  the  public,and  are  them- 
selves to  be  protected  against  the  unauthorized 
acts  of  their  officers  and  a^nts,  when  it  can  be 
done  without  injury  to  third  parties.  This  is 
necessary  in  order  to  euard  against  fraud  and 
peculation.  Persons  dealing  with  such  officers 
and  agents  are  chargeable  with  notice  of  the 
powers  which  the  corporation  possesses,  and 
are  to  be  held  responsiole  accordingly.  The  is- 
suing of  bills  as  a  currency  by  such  a  corpora- 
tion without  authority  is  not  only  contrarv  to 
positive  law,  but,  being  vMra  viree,  is  an  abuse 
of  the  public  franchises  which  have  been  con- 
ferred upon  it;  and  the  receiver  of  the  bills, 
being  chargeable  with  notice  of  the  wrons,  is  in 
pari  delicto  with  the  offlcere.  and  should  have 
no  remedy,  even  for  money  had  and  received, 
against  the  corporation  upon  which  he  has  aided 
in  inflicting  the  wrong.  The  protection  of  pub- 
lic corporations  from  such  unauthorized  acts  of 
their  officers  and  agents  is  a  matt«r  qf  public 
policy  in  which  the  whole  community  is  con- 
cerned. And  those  who  aid  in  such  transactions 
must  do  so  at  their  peril. 

According  to  these  principles  no  recovery 
could  have  been  had  against  &e  City,  either  on 
the  bills  themselves  or  on  a  claim  for  money 
had  and  received.  It  was  against  the  law  of  the 
State  to  issue  them.  It  was  a  penal  offense  in 
both  the  person  who  paid  and  the  person  who 
received  them,and  they  were  issued  by  a  munic- 
ipal corporation  which  had  no  power,  and 
which  was  known  to  have  no  power  to  issue 
them. 

It  was  insisted  further,  however,  that  the 
LegiilaturB,  in  March,  1802,  passed  laws  which 
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authorized  and  even  required  the  City  to  re- 
deem these  bills.    But. 

Secondly.  The  court  found  that  these  laws 
were  passed  by  a  Legislature  not  recognized  by 
the  United  States  and  in  aid  of  the  rebellion 
and,  therefore,  that  these  notes  were  not  made 
valid  thereby. 

The  fact  thus  found,  that  the  laws  referred 
to  were  passed  in  aid  of  the  rebellion,  is  conclu- 
sive on  the  subject.  "We  have  already  decided, 
in  Texas  v.  White,  7  Wall,  700  [74  U.  8., XIX.. 
227],  and  just  now  in  the  case  of  Hanatier  v. 
DoaTie  [aTito,  439]  that  a  contract  made  in  aid  of 
the  rebellion  is  void,  and  cannot  be  enforced  in 
the  courts  of  this  country.  The  same  rule  would 
apply,  with  equal  force,  to  a  law  passed  in  aid 

St  the  rebellion.  Laws  made  for  the  preserva- 
on  of  public  order,  and  for  the  regulation  of 
business  transactions  between  man  and  man.and 
not  to  aid  or  promote  the  rebellion,  though 
made  by  a  mere  de  facto  government  not  recog- 
nized by  the  United  States,  would  be  so  far  rec- 
cognized  as  to  sustain  the  transactions  which 
have  taken  place  under  them.  But  laws  made 
to  promote  and  aid  the  rebellion  can  never  be 
recognized  by  or  receive  the  sanction  of  the 
courts  of  the  United  States  as  valid  and  binding 
laws.  To  recognize  them  as  such  would  be  de- 
rogatory to  the  dignity  and  authority  of  the 
Government  of  the  United  States,  and  would 
be  setting  too  light  an  estimate  upon  so  great  an 
offense. 
The  judgment  is  affirmed. 

Cited-108  U.  S.,  60 ;  104  n.  S.,  604 :  lOT  U.  8.,  356  : 
1  MoCrary,  5U ;  U  Blatobf .,  866 ;  60  Mo.,  64 ;  21  Am. 
Rep.,506(64N.  Y.,  106);  84  Am.  Bep.,651  (12  R.  I., 
9SSa)i  43  Am.  Bep.,  81  (IB  R.  I.,  290). 


THE  STEAMER  PATAPSCO,  her  Tackle, 
etc.,  Jahbs  a.  BoRLAin),  Claimant, 

V. 

JAMES  BOYCE. 

(See  S.  C,  IS  WaU.,  451, 462.) 

When  interest  toill  be  added  to  make  jurisdiction' 
•  al  amount. 

Where  the  decree  of  the  circuit  court  was  for 
$1,962  and  interest  from  a  prior  date,  the  Interest  to 
the  date  of  the  decree  must  be  added,  in  determin- 
iner  the  Jurisdictional  amount  necessary  in  this 
court. 

[No.    140.1 
Arffued  Dec,  16,  1871.  Decided  Dec,  18,  1871, 


APPEAL  from  the  Circuit  Court  of  theUnited 
States  for  the  Southern  District  of  New 
York. 

For  a  full  statement  of  this  case  see  the  de- 
cision on  the  merits,  'fost,  696. 

On  motion  to  dismiss. 

Messrs,  D,  McMahon  and  Orrille  Horwits, 
for  appellee: 

This  court  has  not  jurisdiction  to  entertain 
said  appeal,  or  review  the  decree  below,  because 
it  was  not  for  $2, 000  in  amount,  unless  by  add- 
ing interest  to  the  claim  nuide  in  the  libel,  or 

NoTB.-~JuriMlietion  of  XJ,  8.  Supreme  Court  de- 
jpending  on  amount;  interest  cannot  be  added  to 
give  Juriadictiim ;  how  value  of  thing  demanded 
may  he  shown;  what  eojus  reviewaXHe  wilhoui  regard 
to  sum  in  cfmtroversy.  See  note  to  Gordon  v.  Ogrden. 
28  U.  9.  (8  Pet.),  83. 
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to  the  amount  reported  to  be  due  in  the  United 
States  Circuit  Court. 

VdaU  y.  The  Ohio,  17  How..  17  (68  IT.  8.. 
XV.,  42):  Olney  v.  Ths  Falcon,  17  How.,  19  (68 
IT.  8.,  XV..  ^);WiU(m  ▼.  Daniel,  8  DalL,  401; 
Gordon  v.  Ogden,  8  Pet.,  88;  Smith  v.  Honey, 
8  Pet.,  469;  Orant  v.  2lcKee,  1  Pet..  248;  SeoU 
T.  Lunt,  6  Pet.,  849. 

Where  the  libelant  below  appeals,  the  meas- 
ure of  his  right  to  appeal  is  the  claim  in  his 
libel. 

Where  the  claimant  below  appeals,  the  sum 
in  the  decree  appealed  from,  tests  his  right  to 
appeal.  In  the  case  at  bar,  that  sum  is  $1,982.- 
07.  and  interest  from  the  date  of  the  report. 
The  sum  of  $2,000  is  only  made  up  by  adding 
interest.    This  is  fatal  to  the  appeal. 

Mr.  C.  Donohaet  for  appellant: 

The  decree  from  which  this  appeal  is  taken, 
gives  the  libelant  judgment  for  the  amount  re- 
ported, with  interest  from  the  date  of  the  re- 
port. That  report  finds  that  there  is  due  the 
libelant,  at  the  date  of  the  report,  $1,982.07, 
and  the  report  is  dated  July  16. 1868.  The  date 
of  the  final  decree  is  Feb.  11.  1870,  bein^one 
year,  six  months  and  twenty  six  days;  and  the 
amount  of  the  decree,  as  payable  on  the  day  of 
its  date,  was  $2,200  and  upwards. 

The  question  of  how  much  is  in  dispute  is 
open  to  proof  here  by  affidavit,  if  it  should  be 
doubtful  in  the  record.  Although  it  is  not 
doubtful  in  the  record,  we  have  made  the  proof 
that  the  amount  exceeds  the  lurisdictional 
amount.  The  moving  affidavit  nowhere  pretends 
that  the  amount  collectible  under  the  aecree  is 
not  over  $2,000. 

See  The  Oraee  Oirdler,  6  Wall..  441  (78  U.  8.. 
XVIIL,  790);  8  Pet.,  88;  7  Pet.,  468. 

Mr.  Chief  JueUce  Chase  delivered  the  opin- 
ion of  the  court: 

This  is  a  motion  to  dismiss  the  appeal  for 
want  of  Jurisdiction. 

The  reason  assigned  in  support  of  the  motion 
is.  that  the  sum  for  which  the  decree  was  ren- 
dered was  insufficient  to  give  Jurisdiction  on 
^appeal. 

On  looking  at  the  record,  we  find  that  the 
decree  of  the  circuit  court  was  for  the  amount 
reported  due  the  libelants  on  the  16th  July, 
1868.  $1,982.07,  and  interest  from  the  date  of 
the  report.  We  think  that  interest  to  the  date 
of  the  decree  must  be  computed  as  a  part  of  the 
sum  for  which  the  decree  was  rendered.  The 
sum  thus  computed  exceeds  $2,000,  and  the  mo- 
tion must,  therefore,  be  denied, 

Cited-19  Wall.,  189. 


HALL  BT  AL..  Appte., 

V, 

JOHN  A.   ALLEN,  Assignee  of  WHiLiAM 
Downing,  Bankrupt, 

(Bee  8.  C,  12  Wall.,  452^464.) 

Appeal  in  bankrupt  eaeee. 

No  appeal  can  be  taken  to  this  court  from  the  de- 
cision or  the  circuit  court  in  the  exercise  of  itssu- 
perintendioflr  and  revisloflr  Jurisdiction  under  the 
Bankrupt  Act. 

[No.  74.] 
Arffued  Nov.  SS,  1871.     Decided  Dec.  18,  1871. 
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A  PPE  AL  from  the  Circuit  Court  of  the  United 
II    States  for  the  District  of  Miasouri. 

The  case  is  sufficiently  stated  by  the  court. 

Messn.  Edward  Avery,  J.  0.  Broadhead 
and  B.  Sanford,  for  appellants. 

Meeere.  Henry  Hitchcock*  Oeo.  W.  Lubke 
and  Preston  Player,  tot  appellee. 

Mr.  ChUfJusUee  Chaae  delivered  the  opin- 
ion of  the  court: 

It  appears  in  this  case  that  Downing  having 
been  aeclared  a  bankrupt,  and  the  bankrupt 
cause  having  been  referred  to  a  register  in  bank- 
ruptcy, a  question  arose  which  was  certified  bj 
the  renter  to  the  ludge  of  the  district  court  for 
his  opmion;  that  this  opinion  being  unsatisfac- 
tory to  the  assignee,  he  appealed  to  the  circuit 
court,  which  reversed  the  decision  of  the  dis- 
trict court.  An  appeal  has  been  taken  to  this 
court  from  the  decision  of  the  circuit  court,  and 
we  are  asked  to  dismiss  this  appeal  for  the  want 
of  Jurisdiction. 

It  is  quite  evident  that  the  decision  of  the 
circuit  court  was  made  in  the  exercise  of  its 
superintending  and  revising  Jurisdiction,  and 
this  court  decided  at  the  last  term,  in  Morgan  v. 
Thortihill  [ante  64]  that  no  appeal  can  betaken 
from  the  decision  of  the  circuit  court  in  the 
exercise  of  that  iurisdiction. 

The  appeal,  therefore,  i$  diemieaed. 

Cited— 16  WaU.,  688 :  19  WaU..  »6 ;  SS^aU.,  100,  SB; 
08n.8.,848;  7  Bank.  Beff.,  486;  8 Bank.  Bar ., Ul ;  9 
Bank.  Reflr.,  897;  11  Bank.  Bear.,  108;  12  Bank.  Be«., 
179;  15  Bank.  Beg.,  42S;  8  CUff.,  567. 


THE  PEOPLE  OP  THE  STATE  OF  NEW 

YORK,  Plffe.  in  Err., 

t>. 

THB  CENTRAL  RAILROAD  COMPANY 

OP  NEW  JERSEY. 

(See  S.  C  12  WaU.,  466, 456.) 

When   thie  eourt  hoe  no  juriediction    a$    to 
boundary  line  between  States. 

A  question  arising  in  a  State  Court  in  regard  to 
the  oonstruotion  or  a  compact  between  two  States 
as  to  the  boundary  line  between  them,  is  one  of 
which  this  court  has  no  Jurisdiction  under  the  25tb 
section  of  the  Judidary  Act. 

[No.  71.] 
Argued  Deo.  f  f .  1871.    Decided  Jan.  St,  187%. 

IN  ERROR  to  the  Supreme  Court  of  the  State 
of  New  York. 

Motion  to  "dismiss. 

The  case  is  stated  by  the  court. 

Mesere.  Fred*k  T.  Freltnehnyseii  and 
J*  C.  Dimlck,  for  defendants  In  error: 

The  Act  of  Congress  is  in  no  way  in  qaestion 
here.  The  plaintiffs  claim  that,  by  virtue  of  an 
agreement  entered  into  by  the  CommissionerB 
for  New  Yorlc  and  for  New  Jersey,  which  was 
confirmed  by  the  respective  Legislatures  of 
those  States,  and  which  the  Congress  of  the 
United  States  afterwards  assented  to,  the  State 
of  New  York  has  Jurisdiction  over  the  wharves 
and  improvements  on  the  New  Jersey  shore,  to 
low  water  mark.  The  defendant  insists  that,  un- 
der the  agreement,  the  Jurisdiction  of  New  York 
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•does  not  extend  west  of  the  middle  of  Hudson 
Riv^er  and  New  York  Bay. 

The  construction  of  the  Constitution  is  not 
involved. 

The  case  does  not  arise  under  any  treaty 
made  by  the  authority  of  the  United  States. 

The  agreement  in  question  is  not  a  treaty.  A 
State  cannot,  with  or  without  the  consent  of 
the  United  States,  malce  a  treaty. 

The  construction  of  no  statute  in  the  United 
States  is  brought  into  controversy. 

The  preamole^to  the  Statute  (4  Stat,  at  L., 
708)  sets  forth  the  agreement  between  the  States, 
and  the  Statute  enacts  *'  That  the  Conmss  of 
the  United  States/'  giyes  its  consent  to  the  said 
agreement,  proyidea  that  nothing  therein  con- 
tiUned  shall  be  construed  to  impair  or  in  any  man- 
ner affect  any  right  of  Jurisdiction  of  the  United 
States  in  and  over  the  lands  or  waters  which 
form  the  subject  of  the  said  agreement.  The 
tact  or  nature  of  the  consent  or  the  Jurisdiction 
of  the  United  Slates,  is  in  no  manner  drawn 
into  controversy ;  the  construction  of  the  agree- 
ment made  by  New  York  and  New  Jersey  is 
the  only  matter  involved. 

Is  that  agreement  a  part  of  the  Statute  in  any 
such  sense  that  its  construction  invokes  the  ap- 
pellate Jurisdiction  of  this  court? 

Is  the  agreement  a  part  of  the  Statute,  giving 
consent  to  the  agreement? 

A  statute,  a  law,  is  a  "rule;"  it  is  a  com- 
mand, in  contradistinction  to  an  agreement; 
just  what  an  agreement  is  not,  is  a  part  of  a 
statute;  a  statute  over  the  construction  of  which 
this  court,  by  virtue  of  the  25th  section  of  the 
Judiciary  Act,  has  appellate  Jurisdiction,  is  an 
enactment  made  by  Congress,  by  virtue  of  the 
legislative  power  delegated  to  Congress. 

There  is  no  legislative  power  delegated  to 
Congress  to  enact  an  agreement  by  New  York 
and  bf  New  Jersey  and,  therefore,  the  agree- 
ment IS,  in  no  such  senpe  as  contemplated  by 
the  Judiciary  Act,  a  part  of  the  statute. 

Bouv.  Tit.  Statute,  defines  the  term  "statute" 
to  be,  **  A  law  established  by  the  Act  of  legis* 
lative  power."  The  State  had  the  inherent 
power  to  make  agreements,  because  it  had  every 
power  not  surrendered  by  the  Constitution  of 
the  United  States.  It  did  surrender  power  to 
make  treaties,  but  the  power  to  make  agree- 
ments it  did  not  surrender,  and  was  not  called 
upon  to  do  so. 

These  States  may  make  the  agreement  by 
^rtue  of  the  inherent  power  existing  in  them. 

Bwiey.  Fleeger,  11  Pet.,  209;  B,  iT  v.  JfoM.. 
12  Pet.,  724. 

Consent  being  given,  the  States  areas  if  there 
was  no  limitation.  The  States  can  make  the 
4igreement;  the  statutes  in  question  say  they 
had  made  it;  the  United  States  cannot  make 
the  agreement  or  confer  iurisdiction.  Can  it 
be  insisted  that,  because  the  agreement  is  cited 
in  the  statute  of  consent,  it  is  a  part  of  the  stat- 
ute) so  as  to  invoke  the  Jurisdiction  of  this 
•court?  The  recital  of  the  preamble  is  without 
legislative  import. 

Potter's  Dwarr.  Stat.,  265. 

If  it  is  without  legislative  import,  no  right, 
title,  privilege  or  exemption  can  be  given  by  it 
as  a  statute.  It  is  the  legislative  will,  that 
courts  of  the  United  States  are  to  see  it  rightly 
-construed,  and  if  this  recital  has  no  force  in  a 
legislative  sense  (as  Sedgw.  Stat,  and  Const., 
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Law.  pp.  54,55,  says)  how  can  it  give  any 
title?  Smith  Stat.  Const.,  700,  and  Dwarris, 
655,  say  the  preamble  is  no  part  of  the  Act. 
Story,  Const.,  sec.  462,  says  the  preamble, 
even  of  the  Constitution  of  the  United  States, 
cannot  confer  any  power  per  ie;  yet  it  is  only 
such  part,  such  clauses  of  the  statute  as  can 
give  "title,  right,  privilege  or  exemption"  as 
can  be  reconstrued  on  appeal  by  the  Supreme 
Court  of  the  United  Stales.  The  statute  only 
consenu  to  a  grant  of  title,  and  so  far  from 
granting  anything  at  all,  it  specifically  reserves 
everything  that  could  be  granted  by  it,  and  as- 
sumes that  everything  that  is  granted  is  granted 
by  the  States  respectively.  Jiidge  Curtis,  in  his 
Digest,  p.  92,  pt.  13,  says:  "The  power, 
though  it  can  only  be  exercised  with  the  con- 
sent of  Congress,  stiirresides  with  the  several 
States.' 
Mewrs.  M,  S.  ChampUn  and  Anubsa  J. 
•  for  plaintiffs  in  error. 


Mr.  Chief  JtuUoe  Ghaae  delivered  the  opin- 
ion of  the  court: 

This  is  a  motion  to  dismiss  the  writ  of  error, 
heretofore  allowed  to  the  Supreme  Court  of 
New  York,  for  want  of  Iurisdiction. 

It  is  said  that  in  the  decision  of  that  court, 
there  was  not  drawn  in  question  the  construc- 
tion of  any  Statute  of  the  United  States,  and 
that  the  decision  was  not  against  the  title,  right 
and  privilege,  or  exemption  specially  set  up  or 
claimed  under  any  such  statute. 

The  record  shows  the  nature  of  the  contro-  - 
versy.    It  relates  wholly  to  the  extent  of  the 
Jurisdiction  of  New  York  over  the  land  and 
water  in  the  Rivers  and  Bay  of  New  York. 

It  appears  that,  in  1883,  an  agreement  was 
made  between  New  York  and  New  Jersey,  rel- 
ative to  the  boundary  line  between  the  two 
States,  to  which  Congress  gave  its  assent  by  an 
Act  approved  June  l3.  ISm. 

Suit  was  brought  by  the  people  of  the  State 
of  New  York  against  the  Central  Railroad 
Company,  for  nuisance  committed  by  taking 
possession  without  license  from  the  State,  oi 
about  eight  hundred  acres  of  land  and  water, 
and  erecting  docks,  wharves,  piers  and  other 
improvements  within  the  alleged  Jurisdiction 
of  New  York  under  this  agreement. 

The  Railroad  Company  claimed  that,  under 
the  agreement,  the  land  and  water  were  within 
the  Jurisdiction  of  the  State  of  New  Jersey,  by 
whose  authority  they  committed  the  acts  com- 
plained of.  This  presented  a  question  of  con- 
struction of  the  agreement.  It  was  decided  by 
the  highest  tribunal  of  the  State  of  New  York,  in 
favor  of  the  claim  of  the  Railroad  Company  in 
behalf  of  the  State  of  New  Jersey.  It  is  insisted 
that  this  decision  was  against  the  rights  of  New 
York,  as  defined  by  the  agreement,  and  that 
this  court  has  Jurisdiction,  because  of  the  Act 
giving  the  assent  of  Congress  to  it. 

We  think  that  the  statement  of  the  case 
shows  that  the  question  arose  under  the  agree- 
ment and  not  under  any  Act  of  Congress.  The 
assent  of  Congress  did  not  make  the  Act  giv- 
ing it  a  statute  of  the  United  States,  in  the  sense 
of  the  25th  section  of  the  Judiciary  Act.  The 
construction  of  the  Act  was  in  no  wav  drawn 
in  question,  nor  has  any  title  or  right  been  set 
up  under  it  and  denied  by  the  State  Court.  It 
had  no  effect  beyond  giving  the  consent  of 
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Ck>Dgre88   to  the  compact   between   the  twof 
States. 

The  writ'  cf  error  to  the  Supreme   Court  of 
New  York  muet,  ihertfore,  be  dUmiseed. 


FRANK  TREBILCOCK.  Plff,  in  Err, 

V, 

BENJAMIN  WILSON  amd   ELIZABETH 

WILSON. 

(See  8.  C,  12  WaU.,  687-700.) 

Jnriadieiion  over  etate  judgments — note  pay abie 
in  specie  is  payaUe  in  gold  and  sHver-^-legcU 
tender  Acts  do  not  apply  to  such  note— judg- 
ment for  coined  dollars^ 

L  Where  a  plaintiff  in  error  claimed  in  the 
court  helow,  that  he  was  entitled  to  nave  a  note 
held  by  him.  made  by  the  defendant  in  error,  paid 
in  flrold  or  silver  coin,  under  the  eonstltution  upon 
a  proper  construction  of  various  clauses  of  that 
instrument,  and  the  decision  of  the  court  below 
was  aflrsinst  the  rlirht  thus  claimed,  this  court  has 
appellate  Jurisdiction,  under  the  25th  section  of  the 
Judiciary  Act  of  1897,  to  review  the  decision.  The 
case  of  Roosevelt  v.  Mever  [XVII.,]  overruled. 

2.  Where  a  note  is  for  dollars,  pavable  by  its  terms 
in  specie,  the  terms  *Mn  specie*^  are  merely  de- 
scriptive of  the  kind  of  dollars  in  which  the  note 
is  payable,  there  bein^  more  than  one  kind  of  dol- 
lars current,  recognized  by  law ;  and  mean  that 
the  designated  number  of  dollars  shall  be  paid  in 
so  many  gold  or  silver  dollars  of  the  United  States. 

8.  The  Act  of  February  26. 1882,  in  declaring  that 
the  notes  of  the  United  States  shall  be  lawful 
monev  and  a  legal  tender  for  all  debts,  only  applies 
to  debts  which  are  payable  in  money  generally, 
and  not  to  obligations  payable  in  commodities  or 
oblifinitions  of  any  other  kind. 

4.  When  a  contract  for  money  is,  by  its  terms, 
made  payable  in  specie  or  in  coin,  judgment  may 
be  entered  thereon  for  coined  dollars.  Bronson  v. 
Bodes  [XIX.,]  289,  affirmed.  • 

[No.  46.J 
Submitted  Feb.  6,  187 L    Bedded  Jan.  2£,  187fB. 

F  ERROR  to  the  Supreme  Court  of  the  State 
of  Iowa. 

The  case  is  stated  by  the  court. 

Mr.  Geo.  W.  HcCrarjr*  for  plaintiff  in 
error: 

The  main  question  presented  for  the  deter- 
mination of  the  court  in  this  case,  is  precisely 
the  same  as  that  decided  by  this  court  in  the 
case  of  Bronson  v.  Bodes,  7  Wall.,  220  (74  U. 
8.,  XIX..  141).  and  in  Butler  v.  HorwOz,  7 
Wall..  268  (74  U.  S.,  XIX..  149).  It  is  also 
within  the  principle  settled  by  Hepburn  v. 
Grisufold,  8  Wall..  eOB  (76  U.  S.,  XIX.,  618). 

In  reply  to  so  much  of  the  argument  of 
counsel  for  defendant  in  error,  as  raises  the 
question  of  the  jurisdiction  of  this  court.  I  beg 
leave  to  submit  the  following  suggestions: 

It  is  only  necessary  that  it  should  appear 
from  the  record,  that  some  one  of  the  Questions 
embraced  in  the  26th  section  of  the  Judiciary 
Act  of  1789  was  relied  on  by  the  plaintiff  in 
error,  and  "that  the  right  he  claimed  it  gave 
him  was  denied  him  by  the  State  Court." 

Furman  v.  Mchol,  8  Wall.,  44  (76  IT.  S., 
XIX.,  870). 

In  the  case  at  bar,  the  record  clearly  shows 
that  the  plaintiff  in  error  claims  his  right  to 
payment  of  the  debt  due  him  in  specie,  under 

*Head  notes  by  Mr.  Justice  Fitld. 

J!iOTJi.—0hligati(!nspayabh  in  gold  and  silver  or  in 
specie.    Bronson  v.  Rodcs,  74  U.  8.,  XIX.,  141. 
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and  by  virtue  of  the  Constitution  of  the  United 
States,  which  he  averred  guarantied  this  ri^t 
to  him.  the  Legal  Tender  Act  to  the  contrary 
notwithstanding. 

Mr.  Cfreo.  B.  Corkkill  and  JJ.  Strong,  for 
defendant  in  error: 

This  cause  should  be  dismissed  for  want  of 
Jurisdiction  of  this  court.  The  daim  of  the 
defendant  in  errof  in  this  case  is  based  upon  a 
Statute  of  the  United  States;  and  the  decision 
of  the  highest  iudicial  tribunal  in  the  State  of 
Iowa,  to  which  the  writ  of  error  herein  was 
brought,  was  in  favor  of  the  validity  of  the 
Statute  of  the  United  States,  and  the  "rights, 
privileges  and  exemptions  specially  set  upland 
claimed  "  under  said  statute.  This  question  Is 
no  new  one  in  this  court. 

Gordon  v.  Calddeugh,  8  Cranch.  268  {FkUien 
V.  McAfee,  16  Pet.,  149;  BooseveU  v.  Meyer,  1 
WaU..  612  (68  U.  S..  XVIL,  500).  is  identical 
in  the  point  presented  to  the  one  now  before 
the  court;  ana  in  accordance  with  the  princi- 
ples there  determined,  we  aak  that  this  writ  be 
dismissed. 

Mr.  JusOee  Field  delivered  the  opinion  of 
the  court: 

In  June.  1861,  Benjamin  Wilson,  one  of  the 
plaintiffs  in  the  court  below,  gave  to  the  de- 
fendant his  promiBBory  note  for  f^BOO.  due  one 
year  after  date, with  ten  per  cent,  interest,  pay- 
able in  specie;  and  at  the  same  time,  to  secure 
its  payment,  executed,  in  connection  with  bia 
wife  and  delivered  to  the  defendant,  a  mort- 
gage upon  certain  real  property  in  the  Stale  of 
Iowa.  This  mortgage  was  duly  recorded  in  the 
office  of  the  recoraerof  the  county  where  the 
land  was  situated. 

In  February,  1868.  Wilson  offered  to  pa^r  the 
defendant  the  amount  due  on  the  note,  princi- 
pal and  interest,  and  for  that  purpose  tendered 
to  him  such  amount  in  United  States  notes,  de- 
clared by  the  Act  of  Congress  of  February  25, 
1862  (12  Stat,  at  L..  845)  to  be  a  legal  tender 
for  all  debts,  public  and  private,  wiui  certain 
exceptions,  but  the  defendant  refused  to  receive 
them,  claiming  that  the  note  was  payable  in 
gold  or  silver  coin  of  the  United  States. 

In  July.  1865.  the  plaintiffs,  who  were  then 
residents  of  Iowa,  presented  to  one  of  the  dis- 
trict courts  of  that  State  their  petition,  setting- 
forth  the  alleged  tender,  and  praying  that  the 
defendant  might  be  required  by  its  decree  to- 
release  and  discharge  the  mortgage  upon  the 
proper  book  of  record,  as  required  l)y  law  upon 
the  payment  of  a  mortgage  debt,  averring  that 
they  had  kept  the  money  tendered  and  ready 
to  pay  the  defendant,  and  that  they  had  brought 
the  money  into  court  for  that  purpose. 

The  defendant  demurred  to  the  petition  on 
several  g^rounds,  but  the  only  one  presented  for 
our  consideration  is,  that  the  tender  was  not  a 
good  and  sufficient  tender,  because  not  made  in 
gold  and  silver  coin,  in  which  alone  the  note 
was  payable. 

The  court  overruled  the  demurrer,  and  in- 
September.  1866,  gave  its  decree  for  the  plaint- 
iff, that  the  mortgage  be  canceled,  and  that 
the  defendant  enter  satisfaction  of  it  upon  the 
record,  holding  that  the  tender  was  l^al  and 
sufficient. 

On  appeal  to  the  Supreme  Court  of  the  State,, 
this  decree  was  in  October,  1857,  affirmed,  and 
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the  defendant  brings  the  case  here  on  writ  of 
error. 

The  principal  question  presented  for  our  con- 
sideration is:  whether  a  promissory  note  of  an 
indiyidual,  payable  by  its  terms  in  specie,  can 
be  satisfied,  against  the  will  of  the  holder,  by 
the  tender  of  notes  of  the  United  States  de- 
clared by  the  Act  of  Congress  of  February  25, 
1862,  to  be  a  legal  tender  in  paymenr  of  debts. 

lliere  is,  howeTor,  a  preliminary  question  of 
Jurisdiction  raised,  which  must  be  first  disposed 
of.  The  State  Court,  in  holding  the  tender 
legal  and  suisicient,  sustained  the  validity  and 
constitutionality  of  the  Act  of  Congress  de- 
claring the  notes  a  legal  tender.  Its  decision 
was,  therefore,  in  favor  of.  and  not  against,  the 
right  claimed  by  the  plaintiffs  under  the  Act  of 
Consress,  and  hence  it  is  contended  that  the 
appelate  Jurisdiction  of  this  court  does  not 
arise  under  the  25th  section  of  the  Judiciary 
Act  of  1789.  Some  support  is  stven  to  this 
view^by  the  decision  of  this  court  in  BooaeveU'^, 
Meyer,  1  Wall,  512  [68  U.  8.,  XVIL,  500] 
where  it  was  held  that,  as  the  validity  of  the 
L^;al  Tender  Act  was  drawn  in  question  in  that 
case,  and  the  decision  of  the  State  Court  was  in 
favor  of  it,and  of  the  right  set  up  by  the  defend- 
ant, this  court  had  no  iurisdiction  to  review  the 
Jndnnent,  and  a  dismissal  of  the  case  was  ac- 
cordingly ordered.  The  court  in  that  case  con- 
fined its  attention  to  the  first  clause  of  the  25th 
section  of  the  Judiciary  Act  and,  in  its  decls- 
'  ion,  appears  to  have  overlooked  the  third 
clause.  That  section  provides  for  the  review 
of  the  final  Judgments  and  decrees  of  the  high- 
est court  of  a  State  in  which  decisions  could 
be  had  in  three  classes  of  cases: 

First.  Where  is  drawn  in  question  the  valid- 
ity of  a  treaty  or  statute  of,  or  an  authoritv  ex- 
ercised under,  the  United  States,  and  the  decis- 
ion is  against  their  vaUdity; 

Second.  Where  is  drawn  in  Question  the 
validity  of  a  statute  of,  or  an  authority  exer- 
cised under  any  State,  on  the  ground  of  their 
being  repugnant  to  the  Constitution,  treaties 
or  laws  of  the  United  States,  and  the  decision 
is  in  favor  of  their  validity;  and, 

Third.  Where  is  drawn  in  question  the  con- 
struction of  any  clause  of  the  Constitution,  or  of 
a  treat)]  or  statute  of,  or  commission  held  under, 
the  United  States,  and  the  decision  is  against 
the  title,  risht,  privilege  or  exemption  specially 
set  up  or  claimed  by  either  party  under  such 
clause  of  the  Constitution,  treaty,  statute  or 
commission. 

Under  this  last  clause  the  appellate  jurisdic- 
tion of  this  court  in  the  case  of  BooBevelt  v. 
Meyer  might  have  been  sustained.  The  plaint- 
iff in  error  in  that  case  claimed  the  right  to 
have  the  bond  of  the  defendant  paid  in  gold 
or  silver  coin  under  the  Constitution,  upon  a 
proper  construction  of  that  clause  which  au- 
thorizes Congress  to  coin  money  and  regulate 
the  value  thereof  and  of  foreign  coin;  and  of 
those  articles  of  the  amendments  which  protect 
a  person  from  deprivation  of  his  property  with- 
out due  process  of  law ;  and  declare  that  the 
enumeration  of  certain  rights  in  the  Constitu- 
tion shall  not  be  construed  as  a  denial  or  dis- 
*  paragementof  others  retained  by  the  people; 
knd  reserve  to  the  States  or  the  people  the  pow- 
ers not  delegated  to  the  Unitea  States  or  pro- 
hibited to  the  States. 

flee  12  Wall. 


The  decision  of  the  court  below  being  against 
the  right  of  the  plaintiff  in  error  claimed  under 
the  clauses  of  the  Constitution,  the  construction 
of  which  was  thus  drawn  in  question,  he  waa 
entitled  to  have  the  decision  brought  before 
this  court  for  re-examination. 

In  the  present  case,  as  the  defendant  claimed 
a  similar  right  upon  a  construction  of  the  same 
and  other  clauses  of  the  Constitution,  and  a 
like  adverse  decision  of  the  court  below  was 
made,  he  is  equally  entitled  to  ask  for  a  re- 
examination of  the  decision. 

But  the  defendant  also  claimed  a  rieht  to  de- 
mand coin  in  payment  of  the  note  of  the  plaint- 
iff by  the  Acts  of  Congress  regulating  the  gold 
and  silver  coins  of  the  United  States,  and  mak- 
ing them  a  legal  tender  in  payment  of  all  sums 
according  to  their  nominal  or  declared  values, 
contending  that  the  Act  of  1862,  making  notes 
of  the  United  States  a  legal  tender  for  debts, 
did  not  apply  to  the  contract  in  suit.  He  thua 
claimed  in  fact,  although  he  did  not  state  his 
position  in  this  form,  that,  upon  a  proper  con- 
struction of  the  several  Acts  together,  he  was 
entitled  to  payment  in  coin.  This  right  hav- 
ing been  denied  by  an  adverse  decision,  he  was 
clearly  in  a  condition  to  invoke  the  appellate 
Jurisdiction  of  this  court  for  a  review  of  the 
decision. 

Nor  is  the  appellate  Jurisdiction  of  this  court, 
in  this  case,  effected  by  the  change  in  the  lan- 
guage of  the  third  clause  of  the  ^th  section  of 
the  Judiciary  Act  of  1789,  by  the  2d  sec- 
tion of  the  amendatory  Judiciary  Act  of  Febru- 
ary 5th.  1867.  By  this  clause  in  the  latter  Act 
the  Judgment  or  decree  of  the  highest  court 
of  a  State  can  be  reviewed  '*  where  any  title, 
right,  privilege  or  immunity  is  claimea  under 
the  Constitution,  or  any  treaty,  or  statute  of, 
or  commission  held,  or  authority  exercised  un- 
der the  United  States,  and  ue  decision  i» 
against  the  title,  right,  privileg|e  or  immunity 
specially  set  up  or  claimed  by  either  party,  un- 
der such  Constitution,  treaty,  statute,  commis- 
sion or  authority.*'  The  section  came  inci- 
dentally before  the  court  at  the  last  term,  in 
Bitwart  V.  JTaAn,  [ante,  177]  but  it  was  not 
deemed  necessary  to  determine  whether  it  had 
superseded  the  25th  section  of  the  Judiciary 
Act  of  1789.  As  there  observed,  it  is  to  a  great 
extent  a  transcript  of  that  section ;  and  several 
of  thealterationsof  phraseology  are  not  materi- 
al. The  principal  addition  isfound  in  the  sec- 
ond clause,  and  the  principal  omission  is  at  the 
close  of  the  section.  But  in  this  case,  as  in 
that,  there  is  no  occasion  to  express  any  opin- 
ion as  to  the  effect  of  the  new  section  upon  the 
original.  Under  the  new  section,  as  under  the 
old,  if  that  be  superseded,  the  plaintiff  in  error 
can  seek  a  review  of  the  decision  made  against 
the  right  claimed  by  him. 

We  proceed,  then,  to  consider  the  merits  of 
the  case.  The  note  of  the  plaintiff  is  made 
payable,  as  already  stated,  in  specie.  The  use 
of  these  terms,  "in  specie."  does  not  assimilate 
the  note  to  an  instrument  in  which  the  amount 
stated  is  payable  in  chattels;  as,  for  example, 
to  a  contract  to  pay  a  specified  sum  in  lumber, 
or  in  fruit  or  grain.  Such  contracts  are  gen- 
erally made  because  it  is  more  convenient  for 
the  maker  to  furnish  the  articles  desi^ated 
than  to  pay  the  money.  He  has  his  option  of 
doing  either  at  the  maturity  of  the  contract,. 
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bat  if  he  is  then  unable  to  f  iirniBh  the  articles 
or  neglects  to  do  so,  the  number  of  dollars  spec- 
ified IS  the  measure  of  recovery.  But  here  the 
terms, '  'in  specie, "  are  merely  descriptive  of  the 
kind  of  dolmrs  in  which  the  note  is  payable, 
there  being  different  kinds  in  circulation,  rec- 
ognized by  law.  They  mean  that  the  designa- 
te number  of  dollars  in  the  note  shall  be  paid 
in  so  many  gold  or  silver  dollars  of  thecoina^ 
of  the  United  States.  They  have  acquired  this 
meaning  by  general  usage  among  traders,  mer- 
•chants  and  bankers,  and  are  the  opposite  of 
the  terms,  in  currency,  which  are  used  when  it 
is  desired  to  make  a  note  payable  in  paper 
money.  These  latter  terms,  in  currency,  mean 
that  the  designated  number  of  dollars  is  pay- 
able in  an  equal  number  of  notes  which  are  cur- 
rent in  the  community  as  dollars.  Paup  v.  Drew, 
10  How..  218. 

This  being  the  meaning  of  the  terms  in  specie 
the  case  is  brought  directly  within  the  decision 
of  BroM(m  v.  Bodes,  7  Wall.,  229  [74  U.  S., 
XIX.,  141],  where  it  was  held  that  express 
contracts,  payable  in  gold  or  silver  dollars, 
could  only  be  satisfied  by  the  payment  of  coin- 
^  dollars,  and  could  nOt  be  discharged  by 
notes  of  the  United  States  declared  to  be  a  l^gal 
tender  in  payment  of  debts. 

The  several  coinage  Acts  of ,  Congress  make 
the  gold  and  silver  coins  ofthe  United  States  a 
l^gaT  tender  in  all  payments,  according  to 
their  nominal  or  declared  values.  The  pro- 
visions of  the  Act  of  January  18,  1887,  and 
of  March  8.  1849,  in  this  respect,  were  in 
force  when  the  Act  of  February  26,  1862, 
was  passed,  and  still  remain  in  force.  As  the 
Act  of  1862  declares  that  the  notes  of  the 
United  States  shall  also  be  lawful  money  and 
■a  lesal  tender  in  payment  of  debts,  and  this 
Act  has  been  sustained,  by  the  recent  decision 
of  this  court,  as  valid  and  constitutional,  we 
have,  according  to  that  decisdon,  two  kinds  of 
money,  essentially  different  in  their  nature, 
but  equally  lawful.  It  follows,  from  that  de- 
•cision,  that  contracts  payable  in  either  or  for 
the  possession  of  either,  must  be  equally  law- 
ful and,  if  lawful,  must  be  equally  capable  of 
enforcement.  The  Act  of  1862  itself  distin- 
^ishes  between  the  two  kinds  of  dollars  in  pro- 
viding for  the  payment  in  coin  of  duties  on  im- 
ports and  the  interest  on  the  bonds  and  notes  of 
the  government.  It  is  obvious  that  the  re- 
quirement of  coin  for  duties  could  not  be  com- 
plied with  by  Uie  importer,  nor  could  his  ne- 
cessities for  the  purchase  of  goods  in  a  f orei^ 
market  be  answered,  if  his  contracts  for  com 
could  not  be  specifically  enforced,  but  could 
be  satisfied  by  an  offer  to  pay  its  nominal  equiv- 
alent in  note  dollars. 

The  contemporaneous  and  subsequent  legis- 
lation of  Congress  has  distinguished  between 
the  two  kinds  of  dollars.  The  Act  of  March 
17tii,  1862  (12  Stat,  at  L.,  870.)  passed  within 
one  month  after  the  passage  of  the  first  Legal 
Tender  Act,  authorized  the  Secretary  of  the 
Treasury  to  purchase  coin  with  bonds  or  Unit- 
ed States  notes,  at  such  rates  and  upon  such 
terms  as  he  might  deem  most  advantageous  to 
the  public  interest,  thus  recognizing  that  the 
notes  and  the  coin  were  not  exchangeable  in 
the  market  according  to  their  legal  or  nominal 
values. 

The  Act  of  March  8,  1863(12  Stat.,  at  L., 
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719.8ec.4),  amending  the  Internal  Beveaae  Act» 
rea  uired  contracts  for  the  purchase  or  sale  of 
gold  or  silver  coin  to  be  in  writing,  or  printed, 
and  signed  by  the  parties,  their  agents  or  attor- 
neys, and  stamped;  thus  impliedly  recognizing 
the  validity  of  previous  contracts  of  that  char- 
acter without  this  formality.  The  same  Act 
also  contained  various  provisions  respecting 
contrac;tstor  the  loan  of  currency  secured  by 
a  pledge  or  deposit  of  gold  or  silver  coin,  where 
the  contracts  were  not  to  be  performed  within 
three  days. 

Legislation  of  a  later  date  has  required  all 
persons  making  returns  of  income,  to  declare 
'*  whether  the  several  rates  and  amounts  there- 
in contained  are  stated  according  to  thdr  val- 
ues in  legal  tender  currency,  or  according  to 
their  values  in  coined  money"  and  if  stated 
*'  in  coined  money"  it  is  maijte  the  duty  of  the 
assessor  to  reduce  the  rates  and  amounts  "  to 
their  equivalent  in  legal  tender  currency,  ac- 
cording to  the  value  of  such,  coined  money  in 
said  currency  for  the  time  coveared  by  said 
returns."     14 Stat,  at  L.,  147. 

The  practice  of  the  government  ]uis  corre- 
sponded with  the  legislation  we  have  mentioned. 
It  has  uniformly  recognized  in  its  fiscal  affairs 
the  distinction  in  value  between  paper  currency 
and  coin.  Some  of  its  loans  are  inade  payable 
specifically  in  coin,  whilst  others  are  payable 
^nerally  m  lawful  money.  It  goes  frequently 
into  the  money  market,  and  at  one  time  buvs 
coin  with  currency,  and  at  another  time  sella 
coin  for  currency.  In  its  transactions  it  every 
day  issues  its  checks,  bills  and  oblifl^ions,  some 
of  which  are  payable  in  gold,  whQe  others  are 
payable  simply  in  dollars.  And  it  keeps  its  ac- 
counts of  coin  and  currency  distinct  and  sepa- 
rate. 

If  we  look  to  the  Act  of  1862,  in  the  li^ht  of 
the  contemporaneous  and  subsequent  logiuation 
of  Congress,  and  of  the  practice  of  the  govern- 
ment, we  shall  find  little  difficulty  in  holding 
that  it  was  not  intended  to  interfere  in  any  re- 
spect with  existing  6r  subsequent  contracts  pay- 
able b^  their  express  terms  in  specie;  and  that 
when  it  declares  that  the  notes  of  the  United 
States  shall  be  lawful  money,  and  a  legal  tender 
for  all  debts,  it  means  for  all  debts  wliich  are 
payable  in  money  generally,  and  not  obli^tiona 
payable  in  commodities,  or  obligations  of  any 
other  kind. 

In  the  case  of  OheangKee  v.  U,  8„  8  Wall., 
820  [70  U.  S.,  XVIU.,  721a  Judgment  for  un- 
paid duties,  payable  in  gold  and  silver  ooin  of 
the  United  States,  rendered  by  the  Circuit  Court 
for  the  District  of  California,  was  affirmed  by 
this  court. 

It  is  evident  that  a  judgment  in  any  other  form 
would  often  fail  to  secure  to  the  United  States 
payment  in  coin,  which  the  law  requires,  or  its 
equivalent  If  the  ludgment  were  rendered  for 
the  payment  of  dollars  senerally  it  might,  ac- 
cording to  the  recent  deoslon  of  this  court,  be 
paid  in  note  dollars,  and,  if  they  were  depre- 
ciated, the  government  would  not  recover  what 
it  was  entitled  to  receive.  If,  on  the  other  hand, 
the  value  of  the  coin  was  estimated  in  curren<7 
and  Judgment  for  the  amount  entered,  the  gov- 
ernment, in  case  of  any  delay  in  the  pajrment 
of  the  judgment,  hj  appeal  or  otherwise,  woulcf 
run  the  risk  of  losmg  a  portion  of  what  it  was 
entitied  to  receive  by  the  intermediate  fluctoa* 
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tions  in  the  yalue  of  the  currency.  From  con- 
siderations of  this  kind  this  court  felt  Justified 
in  sustaining  the  judgment  of  the  Circuit  Court 
for  California,  requiring  its  amount  to  be  paid 
Bpeciflcally  in  coin,  as  oeins  the  only  mode  by 
which  the  law  could  be  fully  enforced.*  The 
same  reasoning  justified  similar  judgments  upon 
•contracts  that  stipulated  specifically  for  the 
payment  of  coin.  The  20th  section  of  the  Act  of 
1792  (1  Btat.  at  L.,  250.  sec.  20)  establishing  a 
mint  and  regulating  the  coins  of  the  United 
States,  in  providing  that  the  money  of  account 
of  the  Umted  States  shall  be  expressed  in  dol- 
lars, dimes,  cents  and  mills,  and  that  all  pro- 
-oeedings  in  the  courts  of  the  United  States  snail 
be  kept  in  conformity  with  this  regulation,  im- 
pliedly, if  not  directly,  sanctions  the  entry  of 
Judgments  in  this  form.  The  section  has  lefer- 
ence  to  the  coins  prescribed  by  the  Act,  and 
when,  by  the  creation  of  a  paper  currency,  an- 
oUier  kind  of  money,  expressed  by  similar  des- 
ignations, was  sanctioned  by  law  and  made  a 
tender  in  payment  of  debts,  it  was  necessary,  as 
stated  in  Brin»on  y.  Bodes,  to  ayoid  ambiguity 
and  prevent  a  failure  of  justice,  to  allow  judg- 
ments to  be  entered  for  the  payment  of  coin^ 
dollars,  when  that  kind  of  money  was  specific- 
ally designated  in  the  contracts  upon  which  suits 
were  brought 

It  follows  from  the  views  expressed,  that  the 
judgment  of  the  Supreme  Court  of  Iowa  must 
be  reversed,  and  that  court  directed  to  remand 
the  cause  to  the  proper  inferior  court  of  the 
State  for  further  proceedings  in  conformity 
with  this  opinion ;  and  UUao  ordered. 

Mr,  Juatiee  Bradley*  dissenting: 
I  dissent  from  the  opinion  of  the  court  in 
this  case  for  reasons  stated  in  my  opinion  de- 
livered in  the  cases  of  Knox  Y.Lee  and  Parker  v, 
Davit  [ante,2S7].  In  all  cases  where  the  contract 
is  to  pa}[  a  certain  sum  of  money  of  the  United 
States,  in  whatever  phraseology  that  money 
may  be  described  (except  cases  specially  ex- 
empted by  law),  I  hold  that  the  Legal  Tender 
Acts  make  the  Treasury  Notes  a  legal  tender. 
Only  in  those  cases  in  which  gold  and  silver  are 
stipulated  for  as  bullion  can  they  be  demanded 
in  specie,  like  any  other  chattel.  Contracts  for 
specie  made  since  the  Legal  Tender  Acts  went 
into  operation,  when  ^la  became  a  commodity 
subject  to  martlet  pnces,  may  be  regarded  as 
contracts  for  bullion.  But  all  contracts  for 
money  made  before  the  Acts  were  passed  must, 

1.— The  Itth  section  of  the  Act  of  Conflrress  of 
March  ad,  186S,  entitled,  **An  Act  Amendatorjr  of 
Certain  Acts  Impoaiuff  Duties  upon  Foreiflrn  Impor- 
tatioost"  enacts :  'Hbat  inallprooeedinjrs  brought 
by  the  United  States  in  any  court  for  due  recovery, 
as  well  of  duties  upon  imports  alone  as  of  penalties 
for  the  non-payment  thereof,  the  Judirment  shall 
recite  that  the  same  is  rendered  for  duties,  and  such 
Judgment,  interest  and  costs  shall  be  payable  in 
coin  by  law  receivable  for  duties,  and  the  execution 
Issued  on  such  judgment  shall  set  forth  that  the  re- 
covery is  for  duties,  and  shall  require  the  Marshal 
to  satisfy  the  same  In  the  coin  by  law  receivable  for 
duties;  and,  in  case  of  levy  upon  and  sale  of  the 
property  of  the  Judgment  debtor.the  Marshal  shall 
refuse  payment  from  any  purooaser  at  such  sale 
In  any  other  money  than  that  specified  in  the  exe- 
cution." 

It  appears,  from  the  examination  of  the  record  in 
Cheang-Kee  v.  The  United  States,  that  the  Judg- 
ment of  the  ClrouU  Court  in  that  case,  ai&rmed  by 
the  Supreme  Gourt,  was  rendered  before  this  Act 
was  passed,  namely :  on  the  8th  of  August,  1864. 

8eel2  WaUi. 


in  my  judgment,  be  regarded  as  on  the  same 
pUitform.  No  difficulty  can  arise  in  this  view 
of  the  case  in  sustaining  all  proper  transactions 
for  the  purchase  and  sue  of  gold  coin. 

Mr.  JuiUee  Miller*  dissenting: 

In  the  case  of  Bronaon  v.  B^^es  I  expressed 
my  dissent  on  the  ground  that  a  contract  for 
gold  dollars,  in  terms,  was  in  no  respect  differ- 
ent, in  legal  e£Fect,  from  a  contract  for  dolUrs 
without  the  qualifying  words,  "specie  or  gold," 
and  that  the  legal  tender  statutes  had,  therefore, 
the  same  effect  in  both  cases. 

I  adhere  to  that  opinion,  and  dissent  from  the 
one  Just  delivered  by  the  court 

Gited-12  WaU.,  666;  U  Wall.,  270 ;  17  Wall..  672 ; 
23  Wall.,  lU.  801 ;  M  Ind.,  884 ;  68  N.  Y.,  890 ;  8  Am. 
Sep..  68  (21  Ohio  St.,  470);  16  Am.  Rep.,  418  (62  Me., 
160). 


THK  NORTHWESTERN  UNION  PACKET 
CO.,  Plff.inErr., 

HOME  INSURANCE  COMPANY  OP  NEW 

YORK. 

AUcwanee  qf  torU  of  error,  when  neeeeearjf. 

An  allowance  of  a  writ  of  error  to  a  state  court 
is  necessary. 

[No.  467.] 

Motion  eubmitied  Jan.  19,  187t.     Decided  Jan. 

f 9,  187t. 

IN  ERROR  to  the  Supreme  Court  of  Iowa. 
On  motion. 
The  grounds  of  the  motion  to  dismiss  suffi- 
ciently appear  in  the  opinion. 
Mr.  L.  AUie.  forjplamtiff  in  error. 
Mr.  G«o«  W,  mcCrmryp  for  defendant  in 
error: 

Mr.  Ohitf  Justice  Chase  delivered  the  opin- 
ion of  the  court: 

On  lookinff  at  the  record  we  find  no  allow- 
ance of  a  wnt  of  error,  either  by  a  Justice  of 
this  court  or  by  a  Judge  of  the  state  court 
We  have  repeatedly  decided  that  such  an  al- 
lowance was  necessary,  upon  a  writ  of  error 
addressed  to  the  highest  court  of  the  State,  by 
which  the  Judgment  or  degree  could  be  ren- 
dered. OaUan  v.  May,  2  Black,  648  [67  U.  S., 
XVII.,  2S2];TwiteheU  v.  Com.,  7  Wall.,  331 
[74  U.  S.,  XIX.,  2281;  Gleaaon  v.  Ftarida,  9 
Wall.,  779  [7B  U.  S.,  XIX.,  780].  The  case  of 
Datfideon  v.  Lanier,  4  Wall.,  458  [71  U.  S., 
XVIIL,  879],  referred  to  by  counsel  for  the 
plaintiff  in  error,  was  a  writ  of  error  addressed 
to  an  inferior  court  of  the  United  States,  and  is 
therefore  inapplicable. 

I%e  writ  before  ue  muet  he  diemieeed. 


WILLIAM  A.  FREEBORN  bt  al.,  Appts., 

V. 

THE  SHIP  PROTECTOR,  J.  C.  Bull.  Claim- 
ant, etc. 

(Bee  8.  C,  18  WaU.,  TOO-TOBJ 

When  the  dvil  war  eommeneed  and  eloeed — datea 
— Statute  of  Limitations. 

The  Proclamation  of  intended  blockade  by  the 
President  gives  the  date  when  the  dvil  war  began, 
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and  the  ProdAmatioii  that  the  war  had  olosed, 
giyee  the  date  of  its  endlnflr. 

The  war  did  not  beffin  or  oloee  at  the  same  time 
in  all  the  States. 

There  were  two  Proolamationa  of  Intended  blook- 
ade:  the  first,  Apr.  19,  1861,  embracing  certain 
States;  the  second,  Apr.  87,  1861,  embraoiuiflr  other 
States ;  and  there  were  two  Proclamations  declar- 
ing that  the  war  had  dosed:  one,  issued  Apr.  2, 
1866,  embracinflr  certain  States ;  and  the  other,  issued 
Ausr.  ao,  1866,  embracing  the  State  of  Texas. 

where  more  than  five  years  had  elapsed  from  the 
dose  of  the  war  till  the  time  when  an  appeal  was 
brought,  the  case  will  be  dismissed. 

[No.  481.] 
Argued  Dee,  jff ,  1871.     Bedded  Jan,  g9,  1879, 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  LouiBiana. 

The  case  is  sufficiently  stated  by  the  court. 

Mr,  F.  S«  Blount,  for  appellants: 

We  contend  that  Congress  by  its  legislation 
recognized  Aue.  20, 1866,  as  the  date  when  the 
war  closed,  ana  that  that  should  control.  Xet^ 
V.  Stewofi  (ante,  86) ;  U,  8.  ▼.  Andenan,  9  Wall. , 
66  (76  U.  8.,  XIX.,  615),  11  Am.  Law  Reg., 
N.  k,  419. 

Mr,  P.  Phillips,  for  appellee: 

First.  We  have  the  determination  of  this 
court  in  the  Prke  cases,  "  Where  the  regular 
course  of  Justice  is  interrupted  by  revolt,  re- 
bellion or  insurrection,  so  that  the  courts  of 
lustice  cannot  be  kept  open,  then  civil  war  ex- 
uts."  The  corollary  of  this  is,  that  when  the 
courts  can  be  kept  open,  civil  war  does  not  ex- 
ist.   Hale,  P.  C,  499. 

Second.  We  have  the  action  of  this  court  in 
hearing  and  determining,  in  1866,  the  causes 
which,  prior  to  the  war,  had  been  brought  up 
from  the  South.  Suitors  were  then  held  to  a 
strict  prosecution  of  their  legal  remedies. 

Third.  The  Proclamation  of  Aug.  16,  1861, 
which  forbade  intercourse,  at  the  same  time 
declared  that  intercourse  should  only  remain 
imlawful  until  the  insurrection  ceased.  As 
soon  as  it  ceased,  or  was  suppressed,  all  the 
r^hts  of  intercourse  immediately  revived,  by 
virtue  of  the  Proclamation  itself. 

Fourth.  Immediately  after  the  cessation  of 
hostilities,  postoffices  were  re- opened,  maU  con- 
tracts entered  into,  and  the  revenue  system  ex- 
tended throughout  these  States. 

Fifth.  We  hav^  the  Proclamation  of  May 
10,  1865,  that  armed  resistance  was  to  be  re- 
garded as  virtually  at  an  end. 

Sixth.  We  have  the  Proclamations  of  May 
22  and  29,  restoring  foreign  commerce,  and 
granting  amnesty  and  pardon. 

Seventh.  We  have  the  Proclamation  of  June 
18,  1865,  removing  "ail  restrictions  upon  in- 
ternal and  domestic  intercourse  and  trade." 

Eighth.  We  have  the  Proclamation  of  June 
21,  1866.  declaring  the  opening  of  the  courts 
of  the  United  States  in  Alabama. 

Ninth.  We  have  the  Proclamation  of  Apr.  2, 
1866,  declaring  that  the  insurrection  had  ceased 
to  exist  in  the  State  of  Alabama  and  other 
States  "'and  is  henceforth  so  to  be  regarded." 

It  would  seem  impossible  to  hold,  in  the 
presence  of  these  facts,  that  the  appellant  was 
not  free  to  act  after  Uie  date  of  Uiese  trans- 
actions. 

Judge  Busteed  was  appointed  in  Jan.,  1864, 
and  the  clerk's  office  was  opened  as  soon  as  tiie 
City  of  Mobile  was  occupied  by  the  Federal 
forces.    Court  was  opened  at  the  December 
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Term,  1865,  and  from  that  time  onward,  regu- 
lar s^sions  have  been  held.  The  appellant 
could  have  applied  for  his  appeal,  either  to 
this  judge  or  to  any  lustice  of  the  Supreme 
Court,  and  this  miffht  have  been  done  without 
even  going  to  Mobile  for  this  purpose.  It  was 
only^  necessary  to  send  the  citation  there  for 
service,  and  this  could  have  been  aooompUshed 
as  soon  as  the  city  had  surrendered.  The  war, 
for  all  practical  purposes  in  reference  to  inter- 
course  and  commerce,  was  then  at  an  end. 
Semmee  v.  Ina.  Co.,  6  Blatchf.,  458. 

Mr,  Chief  JusUee  Chaae  delivered  the  opin- 
ion of  the  court: 

This  is  a  motion  to  dismiss  an  appeal  from 
the  decree  of  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  Alabama. 
A  motion  to  dismiss  an  appeal  from  the  same 
decree,  for  the  reason  that  it  was  not  brought 
within  one  year  from  the  passage  of  the  Act 
of  March  2,  1867  (14  Stat,  at  L.,  545)  was 
made  and  denied  at  the  December  Te.nn,  1868. 
9  Wall.,  689  (76  U.  S.,  XIX.,  812).  The  appeal 
was  subsequently  dismissed  on  another  ground. 
[ante,  47].  The  ground  of  the  present  motion 
IS,  that  more  than  five  years,  excluding  the 
time  of  the  rebellion,  elapised  after  the  render- 
ing of  the  decree  before  the  appeal  was  brought. 

By  the  Act  of  1789,  it  is  provided  that  writs 
of  error  shall  not  be  brought  but  within  five 
years  from  the  rendering  or  passing  the  Judg- 
ment or  decree  complained  of.  By  the  Act  of 
1808,  appeals  from  decrees  were  allowed,  sub- 
ject to  the  same  rules,  regulations  and  restric- 
tions as  writs  of  error.  2  Stat.,  244.  As  a 
writ  of  error  is  not  brought  (Brooke  v.  Norrie, 
11  How.,  204)  until  it  is  flted  in  the  court  where 
the  Judgment  was  rendered,  so  an  appeal  is  not 
brought  until  it  is  rendered  or  filed  in  the  same 
way. 

The  decree  in  this  case  was  rendered  on  the 
5th  of  April,  1861,  and  the  present  appeal  waa 
allowed  on  the  6th  of  May,  1871,  and  filed  in 
the  clerk's  office  of  the  prop^  court,  or  brought 
on  the  17th  of  May,  1871. 

In  Hanger  v.  Abbott,  it  was  held  that  the 
Statute  of  Limitations  did  not  run  during  the 
rebellion,  against  citizens  of  States  adhering  to 
the  National  Qovemment,  having  demands 
against  citizens  of  the  insurgent  States.  6 
Wall.,  582  [78  U.  S..  XVIIL,  989];  The  Pro^ 
teetor,  9  Wall..  689  [76  U.  S.,  XIX.,  8121. 

The  question  in  the  present  case  is.  When 
did  the  rebellion  begin  and  end?  In  other 
words,  what  space  of  time  must  be  considered 
as  excepted  from  the  operation  of  the  Statute 
of  Limitations  by  the  war  of  the  rebellion? 

Acts  of  hostility  by  the  insurgents  occurred 
at  periods  so  various,  and  of  such  different  de- 
grees of  importance,  and  in  parts  of  the  coun- 
try so  remote  from  each  other,  both  at  the 
commencement  and  the  cloee  of  the  late  civil 
war,  that  it  would  be  difficult,  if  not  impos- 
sible, to  say  on  what  precise  day  it  began  or 
terminated.  It  is  necessary,  therefore,  to  refer 
to  some  public  act  of  the  political  departmenta 
of  the  government  to  fix  the  dates;  and,  for 
obvious  reasons,  those  of  the  Executive  De- 
partment, which  may  be,  and,  in  fact^  was,  at 
the  commencement  of  hoetilitioB,  obliged  to  act 
during  the  recess  of  Congress^  musybe  taken. 

The  Proclamation  of  intended  b)(ockade  by 
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the  President  may,  therefore,  be  assumed  as 
marking  the  first  of  these  dates,  and  the  Proc- 
lamation that  the  war  had  closed,  as  marking 
the  second.  But  the  war  did  not  begin  or  close 
at  the  same  time  in  all  the  States.  There  were 
two  Proclamatioiis  of  intended  blockade:  the 
first,  of  the  19th  of  April,  1861  (12  Stat,  at  L., 
1258)  embracing  the  States  of  South  Carolina, 
€(eorgia,  Alabama,  Florida,  Mississippi,  Louisi- 
ana  and  Texas;  the  second,  of  the  27th  of  April, 
1861  (12  Stat,  at  L.,  1259)  embracing  the 
States  of  Virginia  and  North  Carolina;  and 
there  were  two  Proclamations  declaring  that 
the  war  had  closed:  one  issued  on  the  2d  of 
April,  1866  (14  Stat,  at  L.,  811)  embracing  the 
States  of  Virginia,  North  Carolina,  South  Caro- 
lina, Georgia,  Florida,  Mississippi,  Tennessee, 
Alabama,  Louisiana  and  Arkansas;  and  the 
other,  issued  on  the  20th  of  August,  1866  (14 

See  12  Wall. 


Stat,  at  L.,  814)  embracing  the  State  of  Texas. 

In  the  absence  of  more  certain  criteria,  of 
equally  general  application,  we  must  take  the 
dates  of  these  Proclamations  as  ascertaining 
the  commencement  and  the  close  of  the  war  in 
the  States  mentioned  in  them.  Applying  this 
rule  to  the  case  before  us,  we  find  that  the  war 
began  in  Alabama  on  the  19th  of  April,  1861, 
and  ended  on  the  2d  of  April,  1866.  More 
than  five  years,  therefore,  had  elapsed  from 
the  close  of  the  war  till  the  17th  of  May,  1871, 
when  this  appeal  was  brought. 

The  motion  to  dismiss,  therefore,  must  be 
granted. 

8.  0.-9  Wall.,  887 ;  11  Wall.,  88. 

Cited— 15  WaU.,  183, 580 ;  18  WaU..  105, 166 :  19  WaU., 
626 :  28  Wall., 687 ;  91  D.  8..  7U ;  92  U.  8..  116. 198, 611 ; 
98n.8.,99;  96U.S.,198;  97n.8.,533;  108  U.S.,  438: 
1  Wood,  670;  40  Wis.,  829;  88  lU.,  889;  88  111.,  880;  50 
N.Y.,  170. 
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THE  STEAM  TUG  R.  8.  MABEY.  John 
Caldwbll  bt  al.,  Ex'rs  etc.,  ClaimanU' 
Appts., 

V,. 

JOSHUA  ATKINS  bt  al..  Owners  of   the 
Ship  Isaac  F.  Chapman. 

(See  S.  C.  »*  The  Mabey'*  18  WaU..  788-  742.) 
CommMon  to  take  iesUmany,  when  refused — in 
tuffideni  excuse — none  but  parties  U>  the  appeal 
can  be  heard  in  appellate  court. 

CommiaBion  to  take  testimony  Is  not  allowed  In 
this  court,  under  the  twelfth  Rule,  as  of  course. 
Satisfactory  excuse  for  failure  to  examine  the  wit- 
nesses in  the  court  below  must  be  shown. 

The  excuse  that  the  party  agreed  that  he  would 
not  introduce  any  testimony  in  the  court  below 
and  therefore  did  not,  is  not  sulfident. 

None  but  parties  to  the  appeal  can  be  heard  in 
the  appellate  courL 

[No.  877.] 
Argued  FA,  f  4. 1811.       Decided  Feb.  f  7,  1871. 

APPEAL  from  the  Circuit  Court.of  the  Unit- 
ed States  for  the  Eastern  District  of  New 
York. 

On  motion  for  commission  to  take  testimony. 

This  case  arose  upon  a  libel  in  admiralty, 
filed  in  the  District  Court  of  the  United  States 
for  the  Southern  District  of  New  York.  Judg- 
ment was  given  for  the  libelants  in  that  court, 
and  aflirmea  upon  app^  to  the  Circuit  Court. 
Whereujwn  the  claimants  took  a  further  ap- 
peal to  this  court. 

The  case  is  sufficiently  stated  by  the  court 

Messrs.  W.  W.  Goodrich  and  T.  M. 
Wheder.  for  appellants. 

Mr,  E.  C.  Benedietf  for  appellees. 

Mr.  JutUce  Clifford  delivered  the  opinion 
of  the  court: 

Motion  for  a  commission  to  take  the  testi- 
mony of  certain  witnesses  filed  by  the  appellants. 

Damages  are  claimed  by  the  owners  of  the 
ship  Isaiu:  F.  Chapman,  for  injuries  which  the 
ship  received  in  a  collision  that  occurred  be- 
tween the  ship,  while  she  was  lying  at  a  dock 
in  the  Port  of  New  York,  and  the  steamtu^  R. 
S.  Mabey,  and  the  ship  Helen  R.  Cooper,  which, 
at  the  time  of  the  collision,  was  in  tow  of  the 
Bteamtug,  as  more  fully  set  forth  in  the  libel 
filed  in  the  district  court.  Serious  injury  re- 
sulted to  the  sbip  of  the  libelants,  and  they  al- 
leged that  the  steamtug  and  the  ship  Helen  R. 
Cooper  were  both  in  default. 

Separate  answers  were  filed  by  the  claimants 
Qf  the  tug  and  tow,  and  both,  it  seems,  made 
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preparation  for  defense;  but  before  the  day 
for  the  hearing  arrived,  they  entered  into  the 
following  stipulation,  which  is  an  exhibit  in  the 
motion  before  the  court.  Omitting  the  names 
of  the  parties  to  the  suit  and  the  signatures  of 
the  proctors,  the  stipulation  reads  as  follows: 

It  is  hereby  stipulated  by  and  between  the 
parties  representing  the  claimants  of  the  vessel 
respondent  in  the  above  action,  that  said  ship, 
Helen  R  Cooper,  shall  and  does  hereby  assume 
the  conduct  of  the  defense,  and  that  all  and 
any  judgment  ordered  against  the  said  vessels, 
or  either  of  them,  shall  w  assumed  and  paid  by 
said  Helen  R.  Cooper. 

Application  for  the  same  purpose  as  that  de- 
scribed in  the  motion  was  made  to  tbis  court  by 
the  appellants,  on  a  prior  occasion  during  the 
present  term  of  the  court;  but  it  was  refused, 
as  no  excuse  was  shown,  in  the  petition  or  ac- 
companying papers,  why  the  witnesses  were 
not  examined  either  in  the  district  or  circuit 
courts,  and  the  court  said  some  excuse  should 
be  shown,  satisfactory  to  this  court,  for  the 
failure  to  examine  them  in  the  courts  below ; 
such  as  that  the  evidence  was  discovered  when 
it  was  too  late  to  procure  such  examination,  or 
that  the  witnesses  htid  been  subpoenaed  and 
failed  to  appear,  and  could  not  be  reached  by 
attachment,  and  the  like  [XIX.,  9d3]. 

Commissions  for  such  a  purpose  cannot  be 
allowed,aB,of  course,  under  the  12th  Rule,  as  it 
would  afford  an  inducement  to  parties  to  keep 
back  their  testimony  in  the  subordinate  courts, 
and  the  effect  would  be  to  convert  this  court 
into  a  court  of  original  jurisdiction.  Admon- 
ished to  that  effect  by  the  prior  decisions  of  this 
court,  the  parties  have  filed  with  the  present 
application,  an  affidavit,  as  a  compliance  with 
that  requirement.  Un<settled  as  the  practice 
was  prior  to  that  deciHion,  the  parties  are  ri^bt 
in  supposing  that  this  court  would  entertain  a 
,  second  application  in  the  same  case. 

Governed  bv  these  views,  the  court  has  ex- 
amined the  affidavit  and  the  reasons  given  why 
the  testimony  was  not  taken  prior  to  the  hear- 
ings in  one  of  the  subordinate  courts;  but  the 
court  is  constrained  to  say,  that  the  reasons 
given  are  not  satisfactory,  as  they  show  that  the 
witnesses  were  in  court,  un  1  thtt  they  were  not 
examined  because  the  pany  now  asking  for  the 
commission  agreed  that  iliey  would  not  intro- 
duce any  testimony  in  theca^c,  and  the  affidavit 
shows  that  they  did  noi  luiroduce  any  in  the 
district  court,  and  did  not  appeal  from  the  de- 
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cree,  and  of  course  they  did  not  and  could  not 
introduce  any  in  the  circuit  court,  as  it  is  well 
settled  law  that  the  losing  party  in  the  sub- 
ordinate court  cannot  be  heard  in  the  appellate 
court  in  opposition  to  the  decree  in  the  subor- 
dinate court,  unlesR  hehimsclf  also  appeal  from 
the  decree.  The  William  Bnffaley,  6  Wall.,  412 
[72  U.  8..  XVIII.,  591];  The  Maria  Martin 
[ante,  251]. 

Instead  of  bein^  satisfactory,  the  reasons  set 
forth  in  the  affldavit  why  the  testimony  was 
not  introduced  in  the  trials  below,  are  persua- 
sive and  convincinji:  that  the  motion  ought  not 
to  be  granted.  Having  accepted  the  bond  of 
indemnity  and  failed  to  make  any  defense,  the 
risk  as  to  the  sufficiency  of  the  sureties  was  upon 
the  present  appellants;  and  the  fact  that  thev 
misjudged  or  are  disappointed  in  that  behalf, 
furnishes  no  reason  for  the  motion  before  the 
court. 

Motion  denied. 


UNITED  STATES,  Appt., 

V. 

JOHN  H.  RUSSELL. 

(See  S.  C,  18  WaU.,  628-682.) 

Compematian  for  private  property  taken  in  time 
of  war — steamboats  impressed  into  public  serv- 
ice—jurisdiction  of  Court  of  Claims. 

1.  Where  the  Government,  in  time  of  public  dan- 
Kcr,  takes  private  property  for  public  purposes,  it 
is  bound  to  make  full  compeneation  to  the  owner. 

2.  Where  steamboats  wore  impressed  into  public 
service  from  imperative  military  necessity,  the 
Government  is  bound  to  make  full  compensation 
to  the  owner  for  the  services  rendered. 

8.  The  employment  and  use  of  the  steamboats 
raided  an  implied  promise  on  the  part  of  the  United 
Btates  to  re-fmburse  the  owner  for  the  services  ren- 
dered and  expenses  Incurred,  and  the  Court  of 
Claims  has  Jurisdiction  of  such  claims. 

[No.  220.] 
Argued  Not.  9,  1S71.      Decided  Nov.  97,  1871. 

APPEAL  from  the  Court  of  Claims. 
The  history  and  facts  of  the  case  suffi- 
ciently appear  in  the  opinion  of  the  court. 

Messrs.  A.  T.  Akerman,  AttyOen.,  C.  H. 
Hill,  Asst.  Atty-Gen.,  and  B.  H.  Bristow, 
Solicitor- Q en. ^  for  appellants: 

Under  the  Act  of  July.  4. 1864  (sec.  1, 18  Stat, 
at  L.,  881),  the  Court  of  Claims  had  no  jurisdic- 
tion of  the  claim  of  the  appellee  against  the  Gov- 
ernment. 

The  language  of  the  section  above  referred  to 
is  as  follows: 

'*That  the  Jurisdiction  of  the  Court  of 
Claims  shall  not  extend  to  or  include  any  claim 
against  the  United  States  Rowing  out  of  the  de- 
struction or  the  appropriation  of  or  damage  to 
property  by  the  army  or  navy,  engaged  in  the 
suppression  of  the  rebellion,  from  the  com- 
mencement to  the  close  thereof." 

The  construction  put  upon  this  section  by  the 
court  is  decisive  oi  the  present  question.  In 
the  language  of  Mr.  Justice  Field:  "The  term 
'appropriation*  is  of  the  broadest  import;  it 
includes  all  taking  and  use  of  property  by  the 

Note.— i?mi'n«nt  domain;  payment  for  %nriixiie 
property  taken  for  pvblic  wte,  generaJly  recognized, 
tlfth  Amendment  to  Omstitution  applieti  only  to 
FejUral  Govcrnmnit  and  7iot  to  States.  See,  note  to 
Withers  v.  Buckley.  61  U.  S..  XV.,  810. 
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Army  and  Navy,  in  the  cause  of  the  war,  not 
authorized  by  contract  with  the  €k>vemment." 

Filar  v.  U.  8.,9  Wall.,  45,  49  (76  U.  S., 
XIX..  649,551). 

That  case  was  a  temporary  occupation  of 
real  property  by  the  Quartermaster's  Depart- 
ment, under  a  lease  which  was  held  to  be  in- 
valid. 

The  subsequent  return  of  the  property  did 
not  render  the  action  of  the  Quartermaster's 
Department  any  the  less  an  appropriation.  In 
the  analogous  case  of  trover,  the  action  would 
have  lain  at  the  moment  of  the  taking,  and  the 
subsequent  return  of  the  steamer  would  not 
have  defeated  the  action,  but  only  mitigated 
the  plaintiff's  damages. 

Vandrink  v.  Archer,  1  Leon.,  221.  228; 
Murray  v.  Burling,  10  Johns.,  172;  Lueusv. 
Trumbull,  15  Gray,  806. 

Messrs.  Cooley  <l Clarke*  R.  M.Cormne,  T. 
L.  Dickey  and  /.  /.  Weed,  for  appellee: 

Chi^  Justice  Marshall,  in  the  case  of  Gibbong 
V.  Ogden,  12  Wheat.,  341,  says: 

"A  great  mass  of  human  transactions  depend 
upon  implied  contracts  which  are  not  written, 
but  grow  out  of  the  acts  of  the  parties.  In  suck 
cases  the  parties  are  supposed  to  have  made 
those  stipulations  which,  as  honest,  fair  and 
just  men,  they  ought  to  have  made." 

There  can  be  no  more  comprehensive  defini- 
tion of  an  implied  contract.  It  applies  to  gov- 
ernments as  well  as  individuals,  and  determmcB 
the  liabilities  of  each,  with  the  same  regard  to 
justice  and  reason. 

Conrad  v.  CT.  A,  3  Ct.  of  Claims,  89:  Brooke 
V.  U.  8.,  2  Ct.  of  Claims.  80. 

There  is  no  question  in  issue  in  regard  to  the 
authority  of  the  officers  who  acted  for  the 
United  States  in  taking  these  steamboats  into 
its  service.  That  the  use  of  said  steamboats 
was  necessary  to  the  public  service,  is  not  de- 
nied. That  their  use  was  reasonably  worth 
the  amount  found  by  the  Court  of  Claims,  is 
not  questioned.  That  the  officers  taking  these 
steamboats  into  the  military  service  intended  to 
compensate  the  appellee  for  their  use.  is  admit- 
ted. Surely  these  facts  justified  the  Court  of 
Claims  in  deciding  in  favor  of  the  appellee, 
and  in  its  statement  of  the  following  legal  con- 
clusion :  * '  That  there  was  such  an  employment 
and  use  of  claimant's  property  in  the  service  of 
the  United  States,  as  raises  an  implied  promise 
on  the  part  of  the  United  States  to  re  imburse 
the  claimant  for  the  money  expended  by  him 
for  and  on  behalf  of  the  United  States,  and 
also  a  fair  and  reasonable  compensation  for  the 
services  of  the  claimant  and  for  the  services  of 
said  steamers." 

Mr.  Justice  Clifford  delivered  the  opinion 
of  the  court: 

Private  property,  the  Constitution  provides, 
shall  not  be  taken  for  public  use  without  lust 
compensation,  and  it  is  clear  that  there  are  few 
safeguards  ordained  in  the  fundamental  law 
against  oppression  and  the  exercise  of  arbitrary 
power  of  more  ancient  origin  or  of  greater 
value  to  the  citizen,  as  the  provision  for  com- 
pensation, except  in  certain  extreme  cases,  is  a 
condition  precedent  annexed  to  the  right  of  the 
Government  to  deprive  the  owner  of  his  prop- 
erty without  his  consent.  2  Kent,  Com..  Itth 
ed.,  839;  2  Story,  Const.,  8d  ed.,  596.    Extra- 
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ordinary  and  unforeseen  occaeions  arise,  how- 
ever, beyond  all  doubt,  in  cases  of  extreme  ne- 
cessity in  time  of  war  or  of  immediate  and  im- 
pending public  danger,  in  which  private  prop- 
erty may  be  imprest  into  the  public  service, 
or  may  be  seized  or  appropriated  to  the  public 
use,  or  may  even  be  destroyed  without  the  con- 
sent of  the  owner.  Unquestionably,  such  ex- 
treme cases  may  arise,  as  where  the  property 
taken  is  imperatively  necessary  in  time  of  war 
to  construct  defenses  for  the  preservation  of  a 
military  post  at  the  moment  of  an  impending 
attack  by  the  enemy,  or  for  food  or  medicine 
for  a  sick  and  famishing  army  utterly  destitute 
and  without  other  means  of  such  supplies,  or 
to  transport  troops,  munitions  of  war,  or  cloth- 
ing to  reinforce  or  supply  an  army  in  a  distant 
field,  where  the  necessity  for  such  reinforce- 
ment  or  supplies  is  extreme  and  imperative,  to 
enable  those  in  command  of  the  post  to  main- 
tain their  position  or  to  repel  an  impending  at- 
tack, provided  it  appears  that  other  means  of 
transportation  could  not  be  obtained,  and  that 
the  transports  impressed  for  the  purpose  were 
imperatively  required  for  such  immediate  use. 
Where  such  an  extraordinary 'and  unforeseen 
emergency  occurs  in  the  public  service  in  time 
of  war  no  doubt  is  entertained  that  the  power  of 
the  Government  is  ample  to  supply  for  the  mo- 
ment the  public  wants  in  that  way  to  the  extent 
of  the  immediate  public  exigency. but  the  public 
danger  must  be  immediate,  imminent  and  im- 
pending,and  the  emergency  in  the  public  service 
must  l^  extreme  and  imperative,  and  such  as 
will  not  admit  of  delay  or  a  resort  to  any  other 
source  of  supply;  and  the  circumstances  must 
be  such  as  imperatively  require  the  exercise  of 
that  extreme  power  in  respect  to  the  particular 
property  so  im  pressed,  appropriatedor  destroyed. 
Exigencies  of  the  kind  do  arise  in  time  of  war 
or  impending  public  danger,  but  it  is  the  emer- 
gency, as  was  said  by  a  great  magistrate,  that 
gives  the  right,  and  it  is  clear  that  the  emer- 
gency must  he  shown  to  exist  before  the  taking 
can  be  jusiitieil.  8uch  a  justification  may  be 
shown,  and  when  shown,  the  rule  is  well  set 
tied  that  the  officer  taking  private  property  for 
suchapurpose,if  the  emergency  is  fully  proved, 
is  not  a  trespasser,  and  that  the  Government  is 
bound  to  make  full  compensation  to  the  owner. 
Mitchell  V.  Harmony,  13  How.,  184. 

Three  steamboats,  owned  by  the  appellee, 
during  the  rebellion,  were  employed  as  trans- 
ports m  the  public  service  for  the  respective  pe- 
riods mentioned  in  the  record,  without  any  agree- 
ment fixing  the  compensation  to  which  the 
owner  should  be  entitled.  Certain  payments  for 
the  services  were  made  in  each  case  by  the  Gov- 
ernment to  the  owner,  but  he  claimed  a  larger 
sum,  und  the  demand  being  refused,  he  insti- 
tuted I  lie  present  suit.  Prior  to  the  orders  here- 
inafter mentloned.the  steamboats  were  employ 
ed  by  the  owL*er  in  carrying  private  freights, 
and  the  findings  of  the  court  below  show  that  he 
quit  that  employment  in  each  case  and  went 
into  the  public  service  in  obedience  to  the  mil- 
itary order  of  an  assistant  quartermaster  of  the 
army.  Reference  to  one  of  the  orders  will  be 
sutticient,  as  the  others  are  not  substantially 
different.  Take  the  second,  for  example, which 
reads  as  follows,  as  reported  in  the  transcript : 
"  Imperative  military  necessity  requires  the 
services  of  your  steamer  for  a  brief  period; 
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your  captain  will  report  at  this  office  at  once 
m  person,  first  stopping  the  receipt  of  freight, 
should  the  steamer  be  so  doing."  Pursuant  to 
that  order,or  one  of  similar  import  in  substance 
and  effect,  the  respective  steamboats  were  im- 
pressed into  the  public  service  and  employed 
as  transports  for  carrying  government  freight 
for  the  several  periods  of  time  set  forth  in 
the  findings  of  the  court.  Throughout  the 
whole  time  the  steamboats  were  so  employed 
in  the  military  service  they  were  in  command 
of  the  owner  as  master,  or  of  some  one  em- 
ployed by  him  and  under  his  pay  and  control, 
and  the  findings  of  the  court  show  that  he 
manned  and  victualed  the  steamboats  and  paid 
all  the  running  expenses  during  the  whole  pe- 
riod they  were  so  employed.  Unexplained  and 
uncontradicted,  the  findings  of  the  court  show 
a  state  of  facts  which  plainly  lead  to  the  con- 
clusion that  the  emergency  was  such  that  it 
justified  the  officers  in  eacn  case  in  ordering 
the  steamboat  into  the  service  of  the  United 
States,  as  the  orders  purport  to  have  been  is- 
sued from  an  imperative  military  necessity,  and 
if  so.  they  show,  beyond  all  doubt,  that  the  offi- 
cers who  issued  them  were  not  trespassers,  and 
that  the  Government  of  the  United  Slates  is 
bound  to  make  full  compensation  to  the  owner 
for  the  services  rendered. 

Such  a  taking  of  private  property  by  the 
Government,  when  the  emergjency  of  the  public 
service  in  time  of  war  or  impending  public 
danger  is  too  urgent  to  admit  of  delay,  is  every- 
where regarded  as  Justified,  if  the  necessity  for 
the  use  of  the  property  is  imperative  and  im- 
mediate and  the  danger,  as  heretofore  de- 
scribed, is  impending;  and  it  is  equally  clear 
that  the  taking  of  such  property  under  such 
circumstances  creates  an  obligation  on  the  part 
of  the  Government  to  reimburse  the  owner  to 
the  full  value  of  the  service.  Private  rights, 
under  such  extreme  and  imperious  circum- 
stances, must  give  way  for  the  time  to  the  public 
good,  but  the  Government  must  make  full  resti- 
tution for  the  sacrifice. 

Beyond  doubt,  such  an  obligation  raises  an 
implied  promise  on  the  part  of  the  United  States 
to  re-imburse  the  owner  for  the  use  of  the  steam- 
boats and  for  his  own  services  and  expenses,  and 
for  the  services  of  the  crews  during  the  period  the 
steamboats  were  employed  in  transporting  gov- 
ernment freight  pursuant  to  those  orders.  In- 
debitatus assumpitit  is  founded  upon  what  the 
laws  terms  an  implied  promise  on  the  part  of 
the  defendant  to  pay  what,  in  good  conscience, 
he  is  bound  to  pay  to  the  plaintiff,  but  the  law 
will  not  imply  a  promise  to  pay  unless  some 
duty  creates  such  an  obligation,  and  it  never 
will  sustain  any  such  implication  in  a  case 
where  the  act  ox  payment  would  be  contrary  to 
duly  or  contrary  to  law.  Curtis  v.  Fiedler,  2 
Black,  478  [67  U.  S.,  XVII..  276J. 

Tested  by  those  rules  it  is  quite  clear  that  the 
obligation  in  this  case  to  re-imburse  the  owner  of 
the  steamboats  was  of  a  character  to  raise  an 
implied  promise  on  the  part  of  the  United  States 
to  pay  a  reasonable  compensation  for  the  serv- 
ice rendered,  and  if  so,  then  it  follows  that  the 
decree  was  properly  made  in  favor  of  the 
plaintiff,  unless  it  appears  that  the  adjustment 
of  the  claim  belonged  to  Congress  or  to  the 
Executive  Department,  and  not  to  the  Court  of 
Claims. 
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Jurisdiction  is  vested  in  the  Court  of  Claims, 
by  the  Act  of  Con^ss  establishing  the  court, 
to  hear  and  determine  all  claims  founded  upon 
any  law  of  Congress,  or  upon  any  regulation  of 
an  executive  department,  or  upon  any  contract 
express  or  implied  with  the  Government  of  the 
United  States,  which  ma^  be  suggested  to  it  by 
a  petition  regularly  filed  m  the  court.  10  Stat, 
at  L.,  G12.  Express  authority,  therefore,  is 
given  to  the  court  by  that  Act  to  hear  and  de- 
termine claims  founded  upon  a  contract  with 
the  Government  of  the  United  States,  whether 
express  or  implied.  Claims  of  the  kind  before 
the  court  would  certainly  be  within  the  juris- 
diction of  that  court  were  it  not  that  Congress 
has  passed  a  later  Act  restricting  to  some  ex- 
tent the  jurisdiction  conferred  by  that  pro- 
vision. By  the  Act  of  July  4th,  1864.  it  is  pro- 
vided that  the  jurisdiction  of  the  Court  of 
Claims  shall  not  extend  to  or  include  any  claim 
against  the  United  States  growing  out  of  the 
destruction  or  appropriation  of,  or  damage  to, 
property  by  the  army  or  navy,  or  any  part  of 
the  army  or  navy,  engaged  in  the  suppression  of 
the  rebellion,  from  the  commencement  thereof 
to  the  close.     13  Stat,  at  L.,  381. 

Special  reference  is  made  in  behalf  of  the 
appellants  to  that  provision,  and  the  argument 
is  that  it  is  decisive  to  show  that  the  decree  in 
this  case  is  erroneous.  Support  to  that  prop- 
osition is  chiefly  drawn  from  the  signification 
attributed  to  the  word  "appropriation"  and 
from  certain  remarks  of  this  court  in  one  of  its 
recent  decisions.  FUarv.  U.  /8.,  9  Wall.,  48 
[76  U.  S.,  XIX.,  650].  Those  remarks  were 
made  in  respect  to  a  claim  where  a  military  order 
was  issued  for  the  seizure  of  certain  real  estate 
for  the  purpose  of  compelling  a  lease  of  the 
premises, and  the  findings  of  the  court  show  that 
the  agreement  for  the  lease  was  concluded 
under  the  pressure  of  that  order.  Apart  from 
that  it  also  appeared  that  the  premises  belonged  to 
an  insurgent  in  the  rebel  army,  and  the  Court 
of  Claims  also  found  that  the  contract  was  void 
on  that  account.  Applied  as  those  remarks 
must  be  to  the  case  then  under  consideration, no 
doubt  is  entertained  that  they  were  correct, 
but  they  cannot  be  applied  to  the  case  before 
the  court.as  the  conclusion  to  which  they  would 
tend  would  contradict  the  finding  of  the  court 
below  in  matters  of  fact,  which  cannot  be  re- 
viewed in  this  court. 

Briefiy  stated,  the  findings  of  the  court  in 
that  behalf  are  as  follows:  that  the  military 
officers  did  not  intend  to  appropriate  the  steam- 
boats to  the  United  States,  nor  even  their 
services;  that  they  did  intend  to  compel  the 
masters  and  crews,  with  the  steamers,  to  perform 
the  services  needed,  and  that  the  United  States 
should  pay  a  reasonable  compensation  for  such 
services,  and  that  such  was  the  understanding 
of  the  owner;  that  the  steamers,  as  soon  as  the 
services  for  which  they  were  required  had  been 
performed,  were  returned  to  the  exclusive  pos- 
session and  control  of  the  owner.  They  were 
equipped,  victualed  and  manned  by  the  owner, 
and  he,  or  persons  by  him  appointed,  continued 
in  their  command  throughout  the  entire  period 
of  the  service.  He  yielded  at  once  to  the 
military  order  and  entered  into  the  service  of 
the  Government,  and  the  court  here  fully  con- 
cur with  the  Court  of  Claims  that  there  was  not 
such  an  appropriation  of  the  steamboats  or  of 
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the  services  of  the  masters  and  crews  as  i>ro- 
hibited  the  court  below  from  taking  jurisdiction 
of  the  case.  On  the  contrary,  the  court  is  of 
the  opinion  that  the  findings  of  the  Court  of 
Claims  show  that  the  employment  and  use  of 
Uie  steamboats  were  such  as  raise  an  implied 
promise  on  the  part  of  the  United  States  to  re- 
imburse the  owner  for  the  services  rendered  and 
the  expenses  incurred,  as  allowed  by  the  Court  of 
Claims.  Valuable  services,  it  is  conceded,  were 
rendered  by  the  appellee,  audit  is  not  pretended 
that  the  amount  allowed  is  excessive.  Neither 
of  the  steamers  was  destroyed  nor  is  anything 
claimed  as  damages,  and  inasmuch  as  the  find- 
ings show  that  an  appropriation  of  the  steamers 
was  not  intended  and  that  both  parties  irnder- 
stood  that  a  reasonable  compensation  for  the 
services  was  to  be  paid  by  the  United  States, 
the  court  is  of  the  opinion  that  the  objection  to 
the  jurisdiction  of  the  Court  of  Claims  cannot 
be  sustained,  as  the  claim  is  not  for  "the  de- 
struction or  appropriation  of,  or  damage  to, 
property  by  the  army  or  navy,  or  any  part  of 
the  army  or  navy  engaged  in  the  suppression 
of  the  rebellion. "  View^  In  that  lij^ht,  the  case 
is  free  of  all  difficulty,  as  the  jurisdiction  of  the 
court,  by  the  express  words  of  the  Act  of  Con- 
gress, extends  to  claims  founded  upon  an  im- 
plied contract  as  well  as  upon  that  which  is  ex- 
press. 

Certain  other  Acts  of  Congress  have  been 
passed  in  respect  to  propertv  impressed  or  em- 
ployed in  the  suppression  of  the  rebellion, but  is 
not  necessary  to  refer  to  them,  as  they  have  no 
application  to  any  question  presented  in  this 
record. 

Decree  afflrmed. 

ated— 18  WaU.,  646 ;  94  U.  S.,  234 ;  4  CUff..  412. 


HENRY  C.  Y£AGER  bt  al.  P^$,  in  Brr, , 

9. 

ASA  FAR  WELL  et  al. 

V  (See  8.  C,  18  Wall.,  6-13.) 

Indoreer,  who  liable  a$ — what  is  waiver  of  de- 
mand and  notice. 

1.  Where  negrotiatlons  for  a  loan  on  a  mortgaire 
end  note  are  pendlajr,  one  who  placed  hie  name  on 
the  note  at  the  lender  s  request,  t>efore  the  neso- 
tiaUons  were  closed  or  any  money  advanced,  is  iia- 
blA  as  an  indorser. 

2.  Where,  on  the  last  day  of  grace,  the  lodorserB 
wrote  to  the  holder  of  the  note  that  the  maker  waa 
unable  to  pay  the  note,  but  would  be  able  to  do  so 
in  a  week  or  ten  days,  and  added  **  but  we  bold  our> 
selves  responsible  for  its  payment,  and  shall  see  it 
done  at  an  earlv  day,'*  which  letter  did  not  reach 
the  holder  until  after  the  note  was  due ;  held,  that 
such  letter  was  a  waiver  of  demand  and  notioe«  and 
the  indorsers  were  liable,  without  proof  of  demand 
and  notice. 

[No.  72.] 
Submitted  Not.  21, 1871.  Decided  Dec.  lU  1871, 

IN  ERROR  to  the  arcuit  Court  of  the  United 
States  for  the  District  of  Missouri. 
This  is  an  action  of  assumpeit  brought  by  the 
defendants  in  error  in  the  court  below,  against 
Yeager  &  Co. ,  as  indorsers  of  a  promissory  note. 

Nora.— Promise  to  pay  or  aeknovolcdfnnent  of  74a- 
hUity  after  maturity  by  imiorser,  with  KrufU^^oe  of 
the  laches,  is  waiver  of  notice.  Bee  rwte  to  Thorntoa 
V.  Winn,  2b  U.  S.  (12  WheatJ  184. 

80  U.S. 


1871. 


Ybagsr  t.  Farwbll. 
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dated  St.  Louis,  Oct.  15, 1866.  and  pavable  one 
year  from  date  at  the  office  of  Far  well  &  Co,, 
Boston.  The  declaration  stated  that  the  note 
was  made  for  $15,750  and  ten  per  cent,  inter- 
est, by  C.  H.  Kercidioff,  payable  to  his  own 
order,  and  was  indorsed  by  Kerckhoff  and  by 
Teager  &  Co. ;  that  when  the  note  became  due 
it  was  presented  at  the  place  named  for  pay- 
ment, which  was  ref usea ;  that  Yeager  &  Co. 
had  due  notice  and.  Oct.  18,  1867,  expressly 
promised  to  pay  the  same;  that  the  balance  due 
on  the  note  was  $4,040.44.  The  defendants 
pleaded  the  general  issue.  Verdict  and  Judg- 
ment were  in  favor  of  the  defendants  in  error, 
and  the  plaintiffs  in  error  sued  out  this  writ. 

It  appears  that  Yeager  &  Co.  were  commis- 
sion merchants  in  8t.  Louis.  Farwell  &  Co. 
were  their  correspondents,  and  commission  mer- 
chants in  Boston.  In  Sep.,  1866,  Yeager  &  Co. 
applied  to  their  correspondents  to  lend  Ober- 
meyer  &  Co.  (the  Co.  being  Kerckhoff)  $15, 
000  on  the  security  of  a  farm  lying  about  forty 
miles  from  St.  Louis,  belonging  to  Kerckhoff. 
After  some  negotiation,  Farw<3ll  &  Co.  agreed 
to  make  the  loan.  Kerckhoff  executed  his  notes 
for  the  amount  and  also  a  deed  of  trust  of  the 
above  named  property,  which  was  placed  on 
record,  and  the  notes  and  deed  forwarded  to 
Farwell  &  Co.  Farwell  &  Co.  returned  this 
deed  for  clerical  correction,  and,  at  the  same 
time,  returned  the  notes  with  the  request  that 
Mr.  Yeager  would  indorse  them  in  his  own  or 
the  firm  name.  The  notes  were  Indorsed  by 
Yeager  &  Co.,  and  returned  with  the  deea. 
Farwell  &  Co.,  then  advanced  the  $15,000  in 
different  sums  at  different  times,  in  accordance 
with  an  understanding  between  the  parties. 
Part  of  this  money  loaned  by  Farwell  &  Co. 
went  to  Yeager  &  Co. ,  to  repay  advances  pre- 
yiously  made  by  them  to  Obermeyer  &  Co.  The 
notes  were  not  paid  at  maturity.  No  evidence 
was  given  that  they  were-  presented  for  pay- 
ment at  the  proper  place  ana  time,  or  notice  of 
non-payment  given  to  Yeaeer  &  Co. .  The  facts 
by  which  the  plaintiffs  below  sought  to  avoid 
this  omission  are  fully  stated  ih  the  opinion. 

Me$9rs,  Geor^  P«  Strong  and  Slaybaek 
&  Haeuuier,  for  the  plaintiffs  in  error: 

Plaintiffs  in  error  were  merely  indorsers  at 
the  request  and  for  the  accommodation  of  de- 
fendants in  error,  and  without  consideration, 
and  consequently  are  not  liable  to  said  defend- 
ants upon  this  note. 

Moore  V.  Maddoek,  88  Mo. ,  576 ;  Davoe  v.  QchuU, 
2  Den.,  634;  Ctyrlie9  v.  Hou>e,  11  Gray,  127; 
Slade  v.  Hood,  18  Gray,  99;  PariOi  v.  Stone,  14 
Pick.,  201;  Sehoomaker  v.  Boom,  17  Johns., 
804;  Pars.  Mer.  Law,  97. 

Yeager  &  Co.  were  discharged  by  the  failure 
to  make  demand  of  payment  and  to  notify 
Yeager  &  Co.  of  non-payment.  The  letter  in- 
troduced in  evidence  does  not  amount  to  a 
waiver  of  demand,  etc. 

Freeman  v.  Boynton,  7  Mass.,  488;  Garland 
y.  iXfc..  9  Mass.,  408;  Low  v.  Howard,  11  Cush., 
2(18;  Kelleif  v.  Brown,  5  Gray,  108;  Bk,  v.  JHU, 
6  Hill,  404. 

Mr,  Thamoi  T,  OarUt,  for  defendants  in  er- 
ror. 

Mr,  JueUee  Davis  dielivered  the  opinion  of 
the  court: 
This  case  resolves  itself  into  two  points: 

8ee  18  WaU. 


First.  Were  Yeager  &  Co.  indorsers  of  the 
note  in  controversy? 

Second.  If  so.  were  Farwell  &  Co.  relieved 
from  the  necessity  of  proving  on  the  trial  that 
they  demanded  payment  of  the  maker,  and^ve 
notice  to  the  indorsers  of  the  dishonor  of  the 
note? 

It  is  very  clear  that  Yeager  &  Co.  were  liable 
as  indorsers,  if  they  placed  their  names  on  the 
back  of  tlie  note  in  question  before  Farwell  & 
Co.  closed  the  negotiations  for  the  loan  to 
Kerckhoff,  or  made  any  advances  on  it  to  him. 
And  the  condition  of  the  parties  is  not  altered 
by  the  fact  that  Yeager  &  Co.,  without  consid- 
eration, indorsed  the  note  at  the  request  of  Far- 
well  &  Co.  after  negotiations  concerning  the 
loan  had  been  some  time  in  progress,  and  when 
they  had  a  right  to  suppose  Farwell  &  Co.  were 
satisfied  with  the  landed  security  which  Kerck- 
hoff offered  It  may  be  true  that  Farwell  & 
Co.  originally  Intended  to  let  the  money  go  on 
the  security  of  the  trust  deed,  but  they  were 
not  legally  bound  to  do  so,  and  could  alter  their 
minds  on  the  subject,  and  forbear  to  loan  the 
money  unless  Yeager  &  Co.  (who  were  the  mid- 
dlemen in  the  negotiation)  should  also  indorse 
the  note.  If  they  choose  to  do  this  before  the 
transaction  was  completed  or  any  portion  of 
the  money  loaned  was  actually  advanced  to 
Kerckhoff,  then  their  liability  as  indorsers  is 
fixed,  and  so  the  learned  court  told  the  jury. 
Whether  the  indorsement  was  before  or  after 
the  conclusion  of  the  negotiations  for  the  loan, 
or  before  or  after  the  advancements  to  Kerck- 
hoff, were  questions  of  fact  for  the  determina- 
tion of  the  jury.  As  there  was  evidence  tend- 
ing strongly  to  support  the  finding  of  the  jury 
on  this  point,  and  as  they  were  correctly  in- 
structed in  relation  to  it,  tne  plaintiff  in  error 
cannot  justly  complain  of  the  action  of  the  jury. 

The  undertaking,  however,  of  the  indorser  of 
a  negotiable  note  is  only  to  pay  it  in  case  the 
maker  does  not.  and  he  is  immediately  notified 
of  this  default.  The  remaining  defense  set  up 
in  this  action  is,  that  this  was  not  done  and, 
therefore,  the  indorsers  were  not  chargeable. 
But  the  indorser  can,  by  his  own  conduct,  place 
himself  in  such  a  position  that  he  is  estopped 
from  alleging  want  of  demand  and  notice  of 
non  payment.  Although,  accurately  speaking, 
there  can  only  be  a  waiver  of  demand  and  no- 
tice by  the  indorser  before  the  note  is  due  yet 
after  it  is  due  he  can  waive  proof  of  them;  or, 
what  is  more  to  the  purpose,  he  can  so  act  towards 
the  bolder  of  the  note  as  to  render  the  fact  that 
demand  was  not  made  or  notice  given  wholly  im- 
material. lPars.B.&N.,ch.  18,p.594.  The  in- 
quiry  is,  whether  Yeager  &  Co.  have,  by  their 
course  of  action,  put  themselves  in  this  cate- 
gory. The  court  below  held  that  they  had; 
and,  as  the  evidence  on  the  subject  was  undis- 
puted, took  it  from  the  jury  and  decided  it  as 
a  question  of  law. 

This  evidence  consists  of  a  letter,  written  by 
Yeager  &  Co..  on  the  day  the  note  matured, 
from  Saint  Louis  where  they  and  Kerckhoff  re- 
sided, to  Farwell  &  Co.,  who  lived  in  Boston. 

This  letter  substantially  informed  the  Far- 
wells  that  Kerckhoff  was  unable  to  pay  his  note, 
but  would  be  able  to  do  so  in  a  week  or  ten  days 
at  farthest.  After  expressing  the  annoyance 
felt  by  the  writers,  on  account  of  the  dishonor 
of  the  paper,  it  concludes  in  these  words:  "But 
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we  hold  ourselves  responsible  for  the  payment 
of  the  note,  and  shall  see  it  is  done  at  an  early 
day." 

Necessarily,  this  letter  could  not  have  reached 
its  destination  in  due  course  of  mail  until  after 
the  note  was  due;  but.  for  the  purpose  of  hold- 
ing the  indorser,  this  is  immatcnal.'  for,  as  we 
have  seen,  he  can  dispense  with  the  conditions 
for  his  benefit  as  well  after  as  before  the  paper 
matures.  It  has  been  held  by  this  court,  in 
Sigerton  v.  Mathews,  20  How..  406  [61  U.  8., 
XV.,  989]  that  if  the  indorser,  with  full  knowl 
edge  of  the  fact  that  no  demand  has  been  made 
or  notice  given,  makes  a  subsequent  promise, 
he  is  liable  and  cannot,  when  sued,  set  up  as  a 
defense  the  want  of  such  demand  and  notice; 
and  to  the  same  effect  are  the  decisions  of  the 
courts  in  this  country  generally.  See  1  Pars. 
B.  &  N.,  p.  595,  n.  m.  Appl^ine  the  principle 
of  these  decisions  to  the  admittea  facts  of  this 
case  there  is  no  difficulty  in  charging  the  in- 
dorsers.  Their  promise  to  pay  was  expressly 
made  after  they  knew  of  the  laches  of  the  mak- 
er of  the  note,  and  they  cannot  now  be  allowed 
to  repudiate  it. 

The  most  formal  demand  and  notice  could 
have  been  of  no  service  to  them,  for  they  knew 
the  demand  would  be  useless,  and  the  notice 
could  only  tell  them  what  they  were  advised  of 
without  it.  Acting  under  the  weight  of  the 
knowledge  of  Eerckhoff 's  default,  they  did  not 
choose  to  wait  in  order  to  see  whether  Farwell 
&  Co.  had  taken  the  requisite  steps  to  charge 
them,  but  preferred  at  once  to  acknowledge 
their  liability  and,  accordingly,  made  the  direct 
promise  to  pay  the  note.  Under  these  circum- 
stances, this  promise  is  binding  and  does  not 
require  for  its  enforcement  the  proof  of  demand 
and  notice. 

The  judgment  of  the  Circuit  Court  is  affirmed. 


WILLIAM  B.  WEBB.  Trustee,  Plff.  in  Err., 

V. 

ALEXANDER  SHARP. 

(See  8.  C,  18  Wall..  14-17.) 

Lien  for  r^nt— bona  ^depurchater— goods  exempt 

from  execution. 

1.  The  Hen  of  a  landlord  for  rent  In  the  District 
of  Columbia  in  superior  to  that  of  a  mortgagre  on  a 
tenant's  chattels,  bo  long  as  they  remain  on  the  de- 
mised premises  and  continue  to  be  the  property  of 
the  tenant. 

2.  But  the  lien  is  not  ffood  as  arainst  a  h(ma  fide 
purchaser,  without  notice  of  the  landlord's  lien. 

3.  When  the  law  imposes  the  lien  only  upon  such 

J  roods  of  the  tenant  upon  the  premises  as  are  sut)- 
ect  to  execution,  it  means  to  exclude  broods  which 
are  exempt  from  execution  by  some  general  or 
special  law. 

[No.  491. 
SubmitUd  Nov.  IS,  1871,  Decided  Dec.  11, 1871. 

IN  ERROR  to  the  Supreme  Court  of  the  Dis- 
trict of  Columbia. 
The  case  is  stated  by  the  court. 
Mr,  Samuel  S.  uenkle,  for  plaintiff  in 
error. 

Mr,  William  F.  BKattin^ ly,  for  defendant 
in  error. 

Mr,  JusUce'BvwMiej  delivered  the  opinion  of 
the  court: 
This  was  ah  action  of  replevin  for  a  printing- 
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press,  which  was  attached  for  rent  by  the  land- 
lord of  the  premises  whereon  it  was  found. 
After  the  tenants-  had  taken  a  lease  of  the  said 
premises,  which  were  a  building  in  this  city, 
they  purchased  and  placed  therein  the  printing- 
press  in  question;  and.  subsequently,  on  the 
11th  of  December,  1867.  they  borrowed  money 
and  executed  to  the  plaintiff  in  error  a  deed  of 
the  press,  to  secure  the  repayment  of  the  loan. 
This  debt,  thoueh  it  became  due,  was  never 
paid.  The  rent  for  which  the  landlord  attached 
the  press  accrued  in  1809,  within  three  months 
prior  to  the  issuing  of  the  attachment.  Judg- 
ment being  perfected  on  the  attachment,  a  writ 
of  fieri  facias  was  issued  to  the  Marslial  of  the 
District,  the  new  defendant  In  error,  who  levied 
on  the  press,  which  still  remains  on  the  prem- 
ises. 

The  question  is,  whether  the  lien  of  the  land- 
lord is  or  is  not  superior  to  that  of  the  trustee. 
The  Supreme  Court  of  the  District  decided  that 
it  is,  and  in  that  opinion  we  concur. 

By  the  Act  of  Congress,  passed  February  22, 
1867.  sec.  12,  14  Stat,  at  L.,  404,  the  old  right 
of  distress  for  rent  was  abolished,  and  instead 
of  it,  it  was  enacted  "  that  the  landlord  shall 
have  a  tacit  lien  upon  such  of  the  tenant's  per- 
sonal chattels  upon  the  premises  as  are  subject 
to  execution  for  debt,  to  commence  with  the 
tenancy  and  continue  for  three  months  after  the 
rent  is  due,  and  until  the  termination  of  any 
action  for  such  rent'  brought  within  said  two 
months.  And  this  lien  may  be  enforced :  (1)  By 
attachment,  to  be  issued  upon  affidavit  that  the 
rent  is  due  and  unpaid;  or,  if  not  due.  that  the 
defendant  is  about  to  remove  or  sell  all  or  some 
of  said  chattels;  or  (2)  By  judgment  against  the 
tenant,  and  execution  to  be  levied  on  said  chat- 
tels or  any  of  them,  in  whosesover  hands  they 
may  be  found ;  or  (8)  By  action  against  any  pur- 
chaser of  any  of  said  chattels,  with  notice  of 
the  lien." 

It  will  thus  be  seen  that  the  Act  is  clear  and 
explicit  that  the  landlord  shall  have  a  lien  upon 
the  tenant's  chattels  on  the  premises  (liable  to 
execution)  "to  commence  with  the  tenancy  and 
continue  for  three  months  after  the  rent  is  due. " 
It  also  points  out  how,  within  the  three  months, 
the  lien  is  to  be  enforced,  namely:  by  attach- 
ment, etc.  In  this  case  the  chattel  was  on  the 
premises,  it  was  attached  within  three  months 
after  the  rent  accrued,  the  suit  on  the  attach- 
ment was  regularly  prosecuted  to  judgment,and 
the  Marshal  took  the  chattel  in  execution.  The 
case  is  strictly  within  the  language  of  the  Act. 
unless  the  press  was  not  "  such  a  chattel  of  the 
tenant  as  is  subject  to  execution." 

The  plaintiff  in  error  contends  that  the  deed 
of  trust,  being  a  valid  instrument,  the  property 
became  vested  in  the  trustee,  and  the  press  was 
not  liable  to  be  taken  in  execution  for  the  debts 
of  the  tenant  and,  therefore,  that  the  Act  does 
not  give  the  landlord  a  lien,  because  the  lien 
given  by  the  Act  is  only  upon  such  chattels  of 
the  tenant  as  are  subject  to  execution. 

The  deed  of  trust  was,  in  effect  and  purpose, 
nothing  but  a  mortgage.  It  was  given  to  secure 
the  payment  of  a  loan.  It  was  an  express  lien 
createa  by  deed  to  secure  the  performance  of 
a  contract.  The  landlord's  lien  is  an  implied 
or  tacit  lien,  created  by  law  to  secure  the  per- 
formance of  another  contract  and,  of  the  two, 
the  landlord's  is  the  prior  lieUi  and  cannot  be 
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displaced  bv  the  other.  The  landlord's  lien  at- 
tached to  tfie  printing-press  the  moment  it  was 
placed  upon  the  denused  premises,  before  the 
mortgage  was  given,  and  as  long  as  it  remained 
on  the  premises  the  lien  continued  until  each 
installment  of  rent  became  due  and  for  three 
months  afterwards,  and  then  ceased  as  to  that 
installment.  Had  the  tenant  made  an  absolute 
and  bona  fide  sale  of  the  press,  the  case  would 
have  been  a  different  one.  The  law  protects 
bona  fide  purchasers  without  notice  of  the  land- 
lord's lien.  Goods  sold  hi  the  ordinary  course 
of  trade  undoubtedly  become  discharged  from 
the  lien;  otherwise  business  could  not  be  safely 
carried  on.  This  was  so  decided  by  the  Supreme 
Court  of  Iowa  in  giving  construction  to  a  simi- 
lar Uw  of  that  State.  Grant  v.  Whiticell,  9  Iowa, 
157.  fiut  neither  the  words  nor  the  reason  of 
the  law  call  for  a  postponement  of  the  land- 
lord's lien  to  that  of  a  subsequent  mortgage  or 
execution  creditor,  so  long  as  the  floods  remain 
on  the  demised  premises  and  continue  to  be  the 
property  of  the  tenant. 

As  to  the  suggestion  that  this  press  was  not 
subject  to  execution,  we  apprehend  that  a  deed 
of  trust  does  not  protect  goods  from  sale  by  ex- 
ecution. The  owner  has  still  an  interest,  or 
equity  of  redemption  in  them,  which  is  subject 
to  sale;  and  a  purchaser  at  an  execution  sale 
would  be  entitled  to  redeem  the  goods  from  the 
deed  of  trust  by  paying  the  debt  secured  there- 
by. When  the  law  imposes  the  lien  only  upon 
such  goods  of  the  tenant  upon  the  premises  as 
are  subject  to  execution,  it  means  to  exclude 
goods  which  are  exempt  from  execution  by 
some  general  or  special  law,  such  as  those  which 
a  man  is  entitled  to  retain,  against  all  execu- 
tions, for  the  use  of  his  family  or  the  practice 
of  his  trade. 

Ths  judgment  ia  affirmed. 


M. 
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UNITED  STATES,  Appt., 
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THOMAS  CLYDE; 

and 

THOMAS  CLYDE,  Appt., 

V. 

UNITED  STATES. 

(Bee  8.  C,  18  Wall..  36-89). 

Receipt  in  full,  when  iatisf action  of  disputed 
elcum^^-void  r^le  of  Court  of  Ctaime. 

1.  Where  the  amount  of  a  claim  affainst  the  Gov- 
ernment la  disputed,  the  receivinif  dv  the  claimant 
of  the  amount  made  out  by  the  Uovernmentas 
correct,  and  his  f^ving  a  receipt  in  full,  concludes 
bim  from  maklngr  any  further  demand,  and  is  a 
aatisfactloQ  of  the  claim. 

2.  A  rule  of  the  Court  of  Claims,  which  requires 
that  the  claimant  should  pot  only  have  such  a 
claim  as  stated  in  tho  Act  creating  the  court,  but 
should  have  first  gone  throuKh  the  department 
which  miprht  have  entertained  it.  before  he  would 
be  permitted  to  prosecute  in  that  court,  estab- 
liflhee  a  Jurisdictional  requirement  which    Con- 

"Siytm.— Payment  of  Utis  mm^  no  extinauighment  of 
areaiar.  Bee  noU  to  Baits  v.  Peters,  22  U.  8.  (9 
Wheat.),  566. 

PaumtiiL  of  part  of  debt  no  mtUf action  of  the 
fCfuAe.  See  noU  to  Clarke  v.  White,  37  U.  8.  (12 
Pet.),  178. 

See  18  Wall. 


gross  alone  had  the  power  to  establish,  and  ii»  void. 

[Nos.  43.  441. 
Argued  Nov.  10,  187 L    Decided  Dec.  11,  1871. 

APPEALS  from  the  Court  of  Claims. 
This  was  an  action  commenced  in  the  Court 
of  Claims,  where  Clvde  claimed  $9,880,  a  bal- 
ance alleged  to  be  due  him  on  a  contract  of 
charter  party,  for  the  hire  of  the  steamboat 
Tallacca.  He  claimed  further  the  sum  of  $5,000 
damages  for  the  loss  of  the  barge  W.  £.  Hunt, 
destroyed  by  the  rebel  enemies  of  the  United 
States,  while  in  the  latter's  seryice,  under  a 
similar  contract. 

By  an  amended  petition,  filed  Apr.  3, 1869, 
the  claim  for  The  Tallacca  was  increased  to 
$10,000. 

The  Court  of  Claims  gave  judgment  for  the 
first  claim, The  Tallacca,  in  the  sum  of  $7,640. 
from  which  the  United  States  has  appealed. 

And  the  court  gave  judgment  as  to  the  second 
claim.  The  Hunt,  dismissing  the  same.  The 
petitioner  appealed  from  the  whole  judgment. 

The  facts  are  slated  by  the  court. 

Messrs.  A.  T.  Akerman,  Atty  Gen.,  B.  H« 
Brlstow,  Solicitor-Gen.,  and  C.  H.  Hill. 
Aast.  Atty  Gen.,  for  United  States: 

In  Mav,  1863,  the  Quartermaster  General  dis- 
approvea  of  the  charter  of  The  Tallacca.  What 
his  reason  was  for  so  doing,  does  not  appear; 
but  it  must  be  presumed  that  he  had  reasons 
which,  whether  they  were  sufScien  tor  not,  were 
deemed  sufllcient  by  him  to  justify  his  action. 
From  that  moment  the  claim  of  Clyde  upon  the 
Government,  under  the  charter  party,  must  be 
regarded  as  a  claim  disputed  by  the  Govern- 
ment, and  the  subsequent  settlement  in  Decem- 
ber, in  accordance  with  an  account  in  which 
he  was  credited  with  the  use  of  the  steamer,  at 
the  rate  fixed  by  the  Quartermaster  (General, 
and  charged  with  the  excess  which  had  been 
paid  to  him  previous  to  the  end  of  February, 
and  then  received  the  amount  thus  found  due, 
and  gave  a  receipt  in  full,  was  a  final  satisfac- 
tion between  the  Government  and  himself. 

U.  8.  V.  Adams,  7  Wall.,  468  (74 U.  S..  XIX., 
249);  and  9  Wall.,  5S4  (76  U.  S.,  XIX.,  684); 
U.  8.  V.  Child  {ante,  860)  decided  at  the  present 
term. 

A  fortiori  must  this  be  so  of  a  set  llcment  for 
any  subsequent  use  of  the  steamer  by  the  War 
Department. 

The  decision  of  the  court,  that  the  claim  for 
the  services  of  The  William  £.  Hunt  was 
prematurely  brought,  under  their  rules,  be- 
cause it  hnd  not  been  submitted  to  the  proper 
department,  was  strictly  correct.  The  rule 
is  an  eminentlv  proper  one,  and  one  which 
the  Court  of  Claims  was  authorized  to  adopt, 
and  the  decision  of  that  court,  that  the  rule  has 
not  been  complied  with,  and  that,  therefore, 
the  suit  will  not  be  entertained  by  it,  is  not  one 
that  this  court  will  revise. 

Messrs.  N,  P.  Chipman  dk  Hosmcr,  Charles 
F.  Peck  and  Thomas  J«  Durant.  for 
Thomas  Clyde: 

The  court  below  has  well  said,  that  the 
Quartermaster  General  had  no  powei  to  reduce 
the  rate  of  compensation  fixed  by  the  charter- 
party.  However,  the  court  below  erred  in  say- 
ing that  the  Quartermaster  had  a  right  to  reduce 
the  pay  after  the  date  of  his  notice  to  petitioner 
of  his  design  to  do  so. 

The  price  being  an  essential  element  of  the 
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contract,  could  only  be  changed  by  consent  of 
boUi  parties;  and  so  far  from  yielding  his  assent, 
the  petitioner,  as  soon  as  the  desire  of  the 
Quartermaster-General  to  reduce  the  pay  was 
made  known  to  him,  promptly  refused  to  con- 
sent to  the  reduction. 

Upon  this  proposal  on  the  one  side  to  make 
a  new  contract,  and  on  the  other  a  refusal  to 
enter  into  sudi  a  one,  what  were  the  respective 
duties  of  the  parties?  About  this  it  is  not  pos- 
sible that  there  should  be  any  difference  of 
opinion. 

The  Quartermaster  proposes;  'the  petitioner 
rejecto;  therefore,  there  is  no  new  contract. 

The  court  below  says  that  the  petitioner  as- 
sented to  the  propo^l.  though  he  had  positively 
refused  to  do  so.  because  ''he  has  failed  to 
show  whc  ther,  on  being  notified  of  this  order, 
he  determined  to  allow  his  boat  to  remain  in 
the  service  at  the  rcduoeti  rate,  or  sought  to 
take  her  out  of  it,  and  terminate  her  employ- 
ment by  the  (Jovernment." 

It  was  not  incuinlient  on  tlie  petitioner  to  make 
such  a  showing,  nor  to  do  anything  of  the 
kind. 

The  charter  party  expressly  declares  that 
"  Tbi4  contract  U  to  remain  in  force  for  the  full 
term  of  ten  days  from  the  atjove  date,  and  as 
much  lonirer  as  ^aid  vc'ft«el  may  be  required  by 
the  United  States  War  Department." 

When,  therefore,  the  petitioner  reelected  the 
proposal  to  reduce  the  rate  of  pay,  it  was  the 
duty  of  the  Quartermaster,  if  he  did  not  wish 
to  retain  The  Tallacca  at  the  contract  price,  to 
give  her  up  at  on(*e  to  tlie  owner. 

The  court  l)elow  erre<l  in  dismissing  this 
claim  for  the  lom  of  the  barge,  for  the  reason 
that  it  had  not  tieen  presented  and  decided  in 
one  of  the  departments. 

The  Act  of  Feb.  24,  1865,  to  establish  a 
court  for  the  investigation  of  claims  against  the 
United  States,  section  1,  10  Stat,  at  L.,  612,  de- 
clarer that  **  The  said  court  shall  hear  and  de- 
termine" all  cliiim<)  founded  '*upon  any  con- 
trart.  express  or  implied,  with  the  €k>yemment 
of  the  United  States." 

The  2<i  Hection  of  the  Act  of  Mar.  8,  1868, 
amendatory  of  the  former,  12  Stat,  at  L.,  676, 
useA  the  Mime  language. 

This  Act  gives  to  every  man  having  a  claim 
founded  on  a  contract, the  right  to  brinff  his  suit 
unoimditionally,  and  the  court  below  has  con- 
sequently well  said  that  "  The  Court  of  Claims 
has  Juritiidiction  of  a  claim  arising  upon  express 
contract  for  the  charter  of  a  vessel  in  the  mili- 
tary service  of  the  United  States,  notwith- 
standing that  it  has  never  been  presented  to 
any  executive  department  for  pavment.  and 
has  never  been  allowed  or  rejected  by  the  ac- 
counting officers  of  the  Government." 

The  lower  court  then  had,  by  the  statute,  Ju- 
risdiction of  this  claim.  Why,  then,  did  it  re- 
fuse to  entertain  it?  On  account  of  the  rule 
which  interposed  a  condition  not  found  in  the 
statute.  The  suitor  whom  the  law  admits  the 
rule  excludes.  Which  is  to  prevail?  Can  a 
court,  by  the  adoption  of  a  rule,  restrict  or 
enlarge  its  own  Jurisdiction  ?  Certainly  neither 
the  one  nor  the  other.  This  is  elementary,  and 
can  scarcely  need  the  citation  of  authorities; 
we  refer,  however,  to  WeUiaeev.  Clark,  8  Wood. 
&  M.,  368  (top);  The  8t,  Lawrence,  1  Black,  626 
(66  U.  8.,  XVII.,  182). 
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JIfr.  Justice  Bradley  delivered  the  opinion 
of  the  court: 

In  the  first  of  these  cases  the  facts  found 
were  that,  on  the  16th  of  November,  1862,  the 
ferry-boat  Tallacca,  owned  by  the  claimant,  was 
chartered  by  Captain  Ferguson,  an  Assistant- 
Quartermaster  of  the  United  States  Army,  at 
the  rate  of  $116  per  day  for  every  day  she 
might  be  employed  in  the  service  of  the  United 
States,  and  until  returned  to  Alexandria  where 
she  was  lying;  and  that  the  said  boat  continued 
in  the  service  of  the  Government  from  the  date 
of  the  charter-party  until  the  81st  of  July,  1863, 
and  was  paid  at  the  agreed  rate  until  the  laat 
of  February,  1868.  witnout  objection;  but  that 
on  the  18th  of  Mav,  1868,  the  Quartermaster- 
General  disapproved  of  the  charter-party  bv  the 
following  order:  *'The  charter  of  The  Talfaoea 
is  disapproved  by  the  Quartermaster  General. 
She  will  be  paid  for  only  at  the  rate  of  $76  per 
day  from  the  date  of  her  charter,  so  long  as  she 
mav  be  retained  in  the  service.  The  excess  of 
$4()  per  day  already  paid  will  be  deducted  on 
the  present  -  settlement  for  her  services  from 
March  Ist,  1868, "  etc.  The  claimant  was  notified 
of  the  contents  of  this  order  during  the  month 
of  May.  He  refused  to  consent  to  the  reduc- 
tion, but  has  not  shown  whether,  on  being  no- 
tified of  this  order,  he  determined  to  allow  his 
boat  to  remain  in  the  service  at  the  reduced 
rate,  or  sought  to  take  her  out.  The  boat,  in 
fact,  remained  in  the  service  until  July  81, 1863. 
No  further  payment  was  made  until  December, 
1863,  when  the  Quartermaster  stated  the  ac- 
count at  the  reduced  rate,  deducted  the  excess 
of  $40  per  day  paid  on  the  former  settlement, 
and  paid  the  ciflimant  the  balance.  The  claim- 
ant receipted  for  this  balance  as  '*in  full  of  the 
above  account." 

Upon  these  facts  the  Court  of  Claims  decided 
that  the  claimant  was  entitled  to  be  paid  at  the 
rate  named  in  the  charter  party  until  he  received 
notice  of  the  reduction  made  by  the  Quarter- 
master-Gteneral,  and  after  that  at  the  reduced 
rate. 

In  this  we  think,  on  the  principles  deter- 
mined by  this  court  in  the  late  case  of  The 
U,  8.  V.  ChUd  [ante,  860]  the  Court  of  Clauns 
erred.  From  the  time  that  the  order  of  the 
Quartermaster-General  was  made,  disapproving 
of  the  charter  party  and  razeeing  the  rate  for 
the  whole  period  of  the  service,  the  case  was 
clearly  one  of  dispute  at  least,  if  not  one  of 
acquiescence  on  the  part  of  the  claimant.  Not- 
withstanding this  order,  he  permitted  his  boat 
to  remain  in  the  service  until  the  81st  of  July, 
knowing  the  change  of  terms  which  the  Quar- 
termaster-General  had  made.  It  cannot  be  pre- 
tended that  there  were  two  lettings,  or  two 
charter  parties  of  the  vessel.  There  was  only 
one;  and  as  to  this  one,  the  Government  deter- 
mined to  allow  one  rate,  and  the  claimant  in- 
sisted on  another.  The  Government  stood  on 
the  order  of  the  superior  officer,  and  insisted 
that  this  should  govern  the  contract;  the  claim- 
ant insisted  the  contrary.  Under  these  cir- 
cumstances, the  final  determination  of  the  lat- 
ter to  take  the  balance  of  the  account  as  made 
out  on  the  basis  contended  for  by  tiie  (Govern- 
ment and  his  giving  a  receipt  in  full  is  clear 
evidence  that  he  agreed  to  take  that  balance  in 
satisfaction  of  his  claim;  and  this  fact  under 
the  circumstances  of  the  case  ooncludes  him 
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from  making  any  further  demand.  The  Judg- 
ment is,  therefore,  reversed  as  to  this  count. 

In  the  oUier  appeal  arising  upon  the  second 
count,  in  which  the  claim  was  for  the  use  of 
the  haree  William  E.  Hunt,  the  Court  of 
Claims  oismiBBed  the  claim,  on  the  around  that 
it  was  not  presented  in  conformity  with  a  rule  of 
pfBCtice  which  the  court  then  had,  but  which 
has  since  been  abrogated.  This  rule  required 
that  where  the  case  was  such  as  is  ordinarily 
settled  in  any  executive  department,  the  petition 
should  show  that  application  for  its  allowance 
had  been  made  to  that  department  and  without 
success,  and  its  decision  thereon. 

However  useful  and  proper  such  a  rule  as 
that  complained  of  by  the  appellant  may  have 
been  prior  to  the  enactment  of  the  law  passed 
June  25th,  1868.  15  Stat,  at  L.,  76,  which  re- 
quires the  Attorney- General  to  obtain  from  the 
proper  department,  and  the  department  to  fur- 
nii^,  such  facts,  circumstances  and  evidence 
as  it  might  be  in  possession  of  in  relation  to 
any  claim  prosecuted  in  the  Court  of  Claims, 
we  are  of  opinion  that  it  was  not  competent  for 
the  Court  of  Claims  to  impose  it  as  a  condition 
of  presenting  a  claim  in  that  court.  Instep  of 
being  a  rule  of  practice,  it  was  really  an  addi- 
tiontu  restriction  to  the  exercise  of  jurisdictibn 
by  that  court.  It  required  the  claimant  to  do 
what  the  Acts  giving  the  court  Jurisdiction 
did  not  require  him  to  do  before  it  would  as- 
sume jurisdiction  of  his  case. 

The  Act  of  1855,  which  created  the  court, 
declares  that  it  shall  **  hear  and  determine  all 
chdms  founded  upon  any  law  of  Congress,  or 
upon  any  regulation  of  an  executive  department, 
or  upon  any  contract,  express  or  implied,  with  the 
Qovemment  of  the  United  States,  which  mav 
be  sogffested  to  it  by  a  petition  filed  therein. 
The  rule  adopted  by  the  court  required  that  the 
claimant  should  not  only  have  such  a  claim  as 
stated  in  the  Act,  but  should  have  first  gone 
through  the  department  which  might  liave  en- 
tertained it,  before  he  would  be  permitted  to 
prosecute  in  that  court.  This  was  establishing 
a  Jurisdictional  requirement  which  Congress 
alone  had  the  power  to  establish. 

The  Judgment  of  dismissal  must,  therefore, 
be  reversed. 

The  judgment  of  the  Court  of  OUUmn  m  re- 
wned  upon  both  appeals,  and  the  record  is  re- 
mitted, with  directions  to  enter  a  decree  of  dis- 
missal as  to  the  first  count  in  the  petition,  and 
proceed  to  a  hearing  on  the  second  count, 

Mr.  Justice  Field,  dissenting: 

I  dissent  from  so  much  of  the  judgment  of 
this  court  as  decided  against  the  claim  of  the 
appellant  for  the  amount  stipulated  in  the  char- 
ter-party. 

C!t6d-17  Wall.,  76 ;  96  U.  S.,  671. 


JOHN  8.  TOOP,  CHARLES  J.  PHILLIPS 
AND  PRANK  M.MAHAN,  as  Toof,  Phil 
Lir8&  Co.,  Appts. 

V. 

HUPU8   W.  MARTIN,  Assignee  in  Bank- 
ruptcy of  W.  P.  Hainbs  &  Co. 
(See  S.  Cm  18  Wall.,  40-51.) 
Insolveney,  tchatis — transfer  of  property, when  a 
pr^erence  of  one  creditor — notice  to  creditor — 
transfer  in  fraud  of  Bankrupt  Act, 

See  18  WAiiL. 


*1.  By  insolvenoy,  as  used  In  the  Bankrupt  Act 
when  applied  to  traders  and  merchants,  is  meant 
inability  of  a  party  to  pay  his  debts  as  they  become 
due  in  the  ordinary  course  of  business. 

2.  The  transfer  by  a  debtor  of  a  large  portion  of 
his  property  while  he  is  insolvent,  to  one  creditor, 
without  makioff  provision  for  an  equal  distribution 
of  the  proceeds  to  all  his  creditors,  necessarily  op- 
erates as  a  preference  to  him,  and  must  be  taken  as 
conclusive  evidence  that  a  preference  was  intended, 
unless  the  debtor  csui  show  that  he  was  at  the  time 
igrnorant  of  his  Insolvency,  and  that  his  affairs  were 
such  that  he  could  reasonably  expect  to  pay  all  his 
debts.  The  burden  of  proof  is  upon  him  in  such  a 
case,  and  not  upon  the  assignee  or  contestant  in 
bankruptcy. 

8.  A  creditor  has  reasonable  cause  to  believe  a 
debtor,  who  is  a  trader,  to  be  insolvent  when  such 
a  state  of  facts  Is  brought  to  the  creditor's  notice, 
respecting  the  affairs  and  pecuniary  condition  of 
the  debtor,as  would  lead  a  prudent  business  man  to 
the  conclusion  that  he  is  unable  to  meet  his  obliga- 
tions as  they  mature  in  the  ordinary  course  of  busi- 
ness. 

4.  A  transfer  by  an  insolvent  debtor  with  a  view 
to  secure  his  property,  or  any  part  of  it,  to  one 
creditor,  and  thus  prevent  an  equal  distribution 
among  all  his  creditors,  is  a  transfer  in  fraud  of  the 
Bankrupt  Act. 

[No.  58.] 

Submitted  Nov.  U,  1871,  Decided  Dec.  11, 187h 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  Arkansas. 

Tlie  case  is  stated  by  the  court.     < 

Messrs.  A.  H.  QsLvlajkd^Brown  d  Collins, 
for  appellants: 

The  inability  of  Haines  &  Co.  to  pay  their 
debts  in  money  as  they  fell  due,  did  not  consti- 
tute insolvency  on  their  part. 

fiurrill  defines  an  insolvent  to  be  one  who 
cannot  pay  or  who  does  not  pay  his  debts;  one 
who  is  unable  to  pay  his  debts  or  whose  debts 
cannot  be  collected  out  of  his  means  by  legal 
process.  3  Burr.  L.  Die,  Insolvent. 

Worcester,  in  his  dictionary,  adopts  this  defi- 
nition. By  the  universal  acceptation  of  the 
word  "  insolvent "  in  this  country  and  in  En- 

gland,  if  a  party's  available  means — means  that 
e  can  use  in  paying  his  debts,  exceed  those 
debts,  he  has  never  been  deemed  insolvent. 

James  on  Bankruptcy,  Notes  to  see.  85.  158, 
188;  Avery  &  H.  Bankr.,  261;  Burr.  Assign- 
mente,  38,  41;  Herrick  v.  Borst,  4  Hill,  N.  Y.. 
662;  Buckingham  v.  McLean,  18  How.,  151; 
Jones  V.  Rowland,  8  Met.,  877. 

If  the  question  were  a  new  one  under  the 
present  bankruptcv  Act,  I  think  the  rule  of 
construction,  stated  in  connection  with  the  re- 
ceived meaning  of  the  word  being  diBCUssed, 
would  be  conclusive  that  the  law  was  improp- 
erly decided  by  the  court  below  on  this  point. 
But  how  has  it  oeen  held  by  the  courts  in  which 
the  question  on  this  very  Act  has  arisen. 

See,  In  re  Randall,  etc.,  8Bk.  Reg.,  4,  5;  In 
re  Drummond,  1  Bk.  Reg.,  10, 11 ;  In  Matter  of 
Cowles,  1  Bk.  Reg.  43,  In  re  Black,  etc.,  1  Bk. 
Reg.  ,-82;  Opdousa,  etc. ,  R.  R.  v.  Tucker,  8Bk. 
Reg..  81;  In  re  Oraham  v.  Stark,  8  Bk.  Reg., 
92;  InreDoanY.  Compton,  2  Bk.  Reg.,  182. 

If  the  inability  to  pay  in  money  constitutes 
insolvency,  of  course  it  is  sufiScient  if,  for  one 
moment  after  the  debt  is  due,  the  partv  is  not 
able  to  pay  it;  but  it  is  expressly  held  a' tem- 
porary want  of  money  to  pay  notes  coming  to 
maturity  does  not  constitute  insolvency,  for  this 
would  be  tantamount  to  holding  that  whenever 
a  trader  suffers  a  note  to  go  to  protest  for  want 


^Head  notes  by  Mr,  Justice  Ftkld, 
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of  funds  in  hand  wherewith  to  payjie  can, 
therefore, be  judged  insolvent;  this  would  bean 
extreme  view. 

Hardy  v.  Bininger,  4  Bk.  Reg..  77;  Potter  v. 
Cogge^MtU,  4Bk.  Reg.,  19;  Bo8ton  Law  Review, 
Apr.  1870.  p.  417,  et  seq. 

M6t»rs.  Watkins  and  Rose*  for  appellee. 

Mr.  JtMtiee  Field  delivered  the  opinion  of 
the  court : 

This  is  a  8uit  broueht  by  the  assignee  in  bank- 
ruptcy of  Haines  Chetlain,  to  cancel  certain 
conversances  alleged  to  have  been  made  by 
them  \n  fraud  of  the  Bankrupt  Act.  As  appears 
from  the  evidence  in  the  case,  Raines  &  Chet- 
lain were  in  February,  and  had  been  for  some 
years  before,  merchants  doing  business  under 
the  firm  name  of  W.  P .  Haines  &  Company,  at 
Augusta,  in  the  State  of  Arkansas.  On  the  29th 
of  tnat  month  they  filed  a  petition  for  the  ben- 
efit of  the  Bankrupt  Act,  and  on  the  28th  of 
May  following  they  were  adjudged  bankrupts, 
and  the  complainant  was  appointed  assignee  of 
their  estate.  On  the  18th  of  the  previous  Jan 
uar^,  which  was  about  six  weeks  before  filing 
their  petition,  they  conveved  an  undivided  half 
interest  in  certain  parcels  of  land  owned  by 
them  at  Augusta,  toToof,  Phillips  &  Company, 
a  firm  doing  business  as  merchants  in  Tennes 
see,  for  the  consideration  of  $1,876,  which  sum 
was  to  be  credited  on  a  debt  due  from  them  to 
that  firm.  At  the  same  time  they  assigned  to 
one  Mahan,  a  member  of  that  firm,  a  title  bond 
which  they  held  for  certain  other  real  property, 
upon  which  they  had  made  valuable  improve- 
ments. The  consideration  of  this  assignment 
was  two  drafts  of  Mahan  to  Phillips  &  Com- 
panv,  each  for  $8,034,  one  drawn  to  the  order 
of  Haines  and  the  other  the  order  of  Chetlain. 
The  amount  of  both  drafts  was  credited  on  the 
indebtedness  of  Haines  <&  Company,  to  Toof, 
Phillips  &  Company,  pursuant  to  an  under- 
standing to  that  effect  n^e  at  the  time.  There 
was  then  due  on  the  purchase  money  of  the 
property  for  which  the  title  bond  was  given, 
about  $700.  This  sum  Mahan  paid  and  took  a 
conveyance  to  himself  from  the  obligor  who 
held  the  fee. 

The  bill  of  complaint  charges  specifically, 
that  at  the  time  these  conveyances  were  made  the 
bankrupts  were  insolvent  or  in  contemplation 
of  insolvency;  that  the  conveyances  were  made 
with  a  view  to  give  a  preference  to  Toof,  Phil- 
lips &  Company,  who  were  the  creditors  of  the 
bankrupts;  that  Toof,  Phillips  &  Company 
knew,  or  had  reasonable  cause  to  believe,  that 
the  bankrupts  were  then  insolvent,  and  the  con 
veyances  were  made  in  fraud  of  the  provisions 
of  the  Bankrupt  Act. 

The  bill  also  charges  that  the  assignment  of 
the  title  bond  to  Mahan  was  in  fact  for  the  use 
and  benefit  of  Toof,  Phillips  &  Company,  for 
the  purpose  of  securing  the  property  or  its  value 
to  them,  in  fraud  of  the  rights  of  the  creditors, 
and  that  this  purpose  was  known  and  partici 
pated  in  by  Mahan. 

The  district  court,  by  its  decree,  ordered  that 
the  conveyances  be  annulled,  and  that  the  title 
of  the  property  be  vested  in  the  assignee,  the 
latter  to  refund  the  amount  of  the  purchase 
money  advanced  by  Mahan  to  obtain  the  deed 
of  the  land  described  in  the  title  bond,  less  anv 
rents  and  profits  received  by  him  or  Toof, 
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Phillips  &  Company  from  the  iiroperty.  This 
decree  the  circuit  court  affirmed,  and  from  that 
afiirmance  the  case  is  brought  before  us  on  ap- 
peal. 

The  bill  presents  a  case  within  the  provisions 
of  the  first  clause  of  the  d5th  section  of  the 
Bankrupt  Act.  That  clause  was  intended  to  de- 
feat preferences  to  a  creditor,  made  by  a  debtor 
when  insolvent  or  in  contemplation  of  Insolv- 
ency. It  declares  thatf  any  pay  ment  or  transfer 
of  his  property  made  by  him  whilst  in  that  con- 
dition, within  four  months  previous  to  the  fil- 
ing of  his  petition,  with  a  view  to  give  a  pref- 
erence to  a  creditor,  shall  be  void  if  the  credit- 
or has  at  the  time  reasonable  cause  to  believe 
him  to  be  insolvent,  and  that  the  payment  or 
transfer  was  made  in  fraud  of  the  provisions  of 
the  Bankrupt  Act.  And  it  authorizes  in  such 
case  the  assignee  to  recover  the  property  or  its 
value  from  the  party  who  receives  it. 

Under  this  Act  it  is  incumbent  on  the  com- 
plainant, in  order  to  maintain  the  decree  in  his 
favor,  to  show  four  things: 

1.  That  at  the  time  the  conveyances  to 
Toof,  Phillips  &  Co.  and  Mahan  were  made  the 
bankrupts  were  insolvent  or  contemplated  in- 
solvency; 

2.  That  the  conveyances  were  made  with  a 
view  to  give  a  preference  to  these  creditors; 

3.  That  the  creditors  had  reasonable  cause 
to  believe  the  bankrupts  were  insolvent  at  the 
time;  and, 

4.  That  the  conveyances  were  made  in  fraud 
of  the  provisions  of  the  Bankrupt  Act. 

1.  The  counsel  of  the  appellants  have  pre- 
sented an  elaborate  argument  to  show  that  in- 
ability to  pay  one's  debts  at  the  time  they  fall 
due,  in  money,  does  not  constitute  insolvency, 
within  the  provisions  of  the  Bankrupt  Act.  The 
argument  is  especially  addressed  to  language 
used  by  the  district  judge  when  speaking  of  the 
statement  of  the  appellants  in  answer  w  one  of 
the  interrogatories  of  the  bill,  to  the  effect  that 
at  the  time  the  transfers  were  made  they  did  not 
believe  the  bankrupts  were  able  to  pay  their 
debts  in  money,  but  were  able  to  do  so  on  a  fair 
market  valuation  of  their  property  and  assets. 
The  district  judge  )ield  that  this  was  a  direct 
confession  of  a  fact  which  in  law  constitutes  in- 
solvency, and  observed  that  "If  the  bankrupts 
could  not  pay  their  debts  in  the  ordinary  course 
of  business,  that  is,  in  money,  as  they  fell  due, 
thev  were  insolvent. " 

The  rule  thus  laid  down  may  not  be  stricfly 
correct  as  applied  to  all  bankrupts.  The  term 
"insolvency"is  not  always  used  in  the  samesense. 
It  is  sometimes  used  to  denote  the  insufficiency 
of  the  entire  property  and  assets  of  an  individ- 
ual to  pay  his  debts.  This  is  its  general  and 
popular  meaning.  But  it  is  also  used  in  a  more 
restricted  sense,  to  express  the  inabtlitv  of  a 
party  to  pay  his  debts,  as  they  become  due  in 
the  ordinary  course  of  business.  It  is  in  this 
latter  sense  that  the  term  is  used  when  traders 
and  merchants  are  said  to  be  insolvent,  and  as 
applied  to  them  it  is  the  sense  intended  by  the 
Act  of  Congress.  It  was  of  the  bankrupts  as 
traders  that  the  district  judge  was  speaking 
when  he  used  the  language  which  is  the  sub- 
ject of  criticism  by  counsel. 

With  reference  to  other  persons  not  engaged 
in  trade  or  commerce  the  term  may  perhaps, 
have  a  less  restricted  meaning.    The  Bankrupt 
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Act  does  not  dedne  what  shall  constitute  insolv- 
yency,  or  the  evidence  of  insolvency,  in  every 
case. 

In  the  present  case  the  bankrupts  were  in- 
solvent in  both  senses  of  the  term  at  the  time 
the  conveyances  in  controversy  were  made. 
They  did  not  then  possess  sufficient  property, 
even  upon  their  own  estimation  of  its  value  as 
given  in  their  schedules,  to  pay  their  debts. 
These  exceeded  the  estimated  value  of  the  prop- 
erty by  over  $20,000.  And  for  months  previous 
the  bankrupts  had  failed  to  meet  their  obliga- 
tions as  they  matured.  Creditors  had  pressed 
for   payment  without  success:  their  stock  of 

foods  had  been  levied  on,  and  their  store  closed 
y  the  sheriff  under  an  execution  on  a  judg- 
ment against  one  of  them.  It  would  serve  no 
useful  purpose  to  state  in  detail  the  evidence 
contained  in  the  record  which  relates  to  their 
condition.  It  is  enough  to  say  that  it  abundantly 
establishes  their  hopeless  insolvency. 

2.  That  the  conveyances  to  Toof,  Phillips 
&  Ck>.  were  made  with  a  view  to  give  them  a 
preference  over  other  creditors,  hardly  admits 
of  a  doubt.  The  bankrupts  knew  at  the  time 
their  insolvent  condition.  A  month  previous 
they  had  made  up  a  balance-sheet  of  their  af- 
fairs which  showed  that  their  assets  were  in- 
sufficient to  pay  their  debts.  They  had  con- 
temt)lated  going  into  bankruptcy  in  December 
previous,  and  were  then  pressed  by  numerous 
creditors  for  payment.  Their  indebtedness  at 
the  time  exceeded  $50,000,  and  except  to  Toof, 
Phillips  &  Co.  they  did  not  pay  upon  the  whole 
of  it,  over  $500  during  the  previous  fall  and 
winter.  Making  a  tran.<ifer  of  property  to  these 
creditors,  under  these  circumstances,  was,  in 
fact,  giving  them  a  preference,  and  it  must  be 
presumed  that  the  bankrupts  intended  this  re- 
sult at  the  time.  It  is  a  general  principle  that 
everyone  must  be  presumed  to  intend  the  nec- 
essary consequences  of  his  acta.  The  transfer, 
in  any  case,  by  a  debtor,  of  a  large  portion  of 
his  property,  while  he  is  insolvent,  to  one 
creditor,  without  making  provision  for  an 
equal  distribution  of  its  proceeds  to  all  his 
creditors,  necessarily  operates  as  a  preference 
to  him,  and  must  be  taken  as  conclusive  evi 
dence  that  preference  was  intended,  unless  the 
debtor  can  show  that  he  was  at  the  time  igno- 
rant of  his  insolvency,  and  that  his  affairs  were 
such  that  he  could  reasonably  expect  to  pay 
all  his  debts.  The  burden  of  proof  is  upon 
him  in  such  case,  and  not  upon  the  assignee  or 
contestant  in  bankruptcy. 

No  such  proof  was  made  or  attempted  in  this 
case.  But,  on  the  contrary,  the  evidence  shows 
that  the  conveyances  were  executed  upon  the 
expectation  of  the  brankrupts,  and  upon  the 
assurance  of  Toof,  Phillips  &  Co.,  that  in  con- 
sequence of  them  they  would  continue  to  sell 
the  bankrupts*  goods  on  credit,  as  they  had 
previously  done;  and  that  no  arrangement  was 
made  by  the  bankrupts  with  any  other  of  their 
creditors,  either  for  payment  or  security,  or  for 
an  extension  of  credit. 

The  fact  that  the  title  bond  was  assigned, 
and  the  property  for  which  it  was  given  was 
conveyed  to  Mahan  alone,  and  not  to  Toof, 
Phillips  &  Co.,  does  not  change  the  character 
of  the  transaction.  Mahan  was  a  member  of 
that  firm,  and  the  conveyance  was  made  to 
him  with  the  understanding  that  the  sum  men- 
See  18  Wall. 


tioned  as  its  consideration  should  be  credited 
on  the  indebtedness  of  the  brankrupts  to  them. 
Both  of  the  bankrupts  testified  that  such  was 
the  understanding  at  the  time.  The  pretense 
that  Mahan  bou^t  the  lots  as  an  investment 
on  private  account  will  not  bear  the  slightest 
examination.  It  is  in  proof  that  the  lots  at  the 
time  were  only  worth  $4,000  at  the  outside,  vet 
the  consideration  given  was  nearly  $7,0J!)0. 
Toof,  Phillips  &  Co.  might  well  have  been 
willing  to  credit  this  amount  on  their  claim 
against  insolvent  traders  in  consideration  of  ob- 
taining from  them  the  possession  of  property 
of  much  less  value,  but  it  is  incredible  that  an 
individual,  seeking  an  investment  of  his  money, 
would  be  careless  as  to  the  difference  between 
the  actual  value  of  the  property  and  the  amount 
paid  as  a  consideration  for  its  transfer  to  him. 

8.  From  what  has  already  been  said  it  is 
manifest  not  only  that  the  bankrupts  were  in- 
solvent when  they  made  the  conveyances  in 
controversy,  but  that  the  creditors,  Toof,  Phil- 
lips &  Co.,  had  reasonable  cause  to  believe  that 
they  were  insolvent.  The  statute,  to  defeat  the 
conveyances,  does  not  require  that  the  cred- 
itors should  have  had  absolute  knowledge  on 
the  point,  nor  even  that  they  should,  in  fact, 
have  had  any  belief  on  the  subject.  It  only  re- 
quires that  they  should  have  nad  reasonable 
cause  to  believe  that  such  was  the  fact.  And 
reasonable  cause  they  must  be  considered  to 
have  had  when  such  a  state  of  facts  was 
brought  to  their  notice  in  respect  to  the  affairs 
and  pecuniary  condition  of  the  bankrupts  as 
would  have  fed  prudent  business  men  to  the 
conclusion  that  they  could  not  meet  their  obli- 
gations as  they  matured  in  the  ordinary  course 
of  business.  Scamnum,  amgnee,  v.  Cole,  Nat. 
B.  R.,  Vol.  5,  p.  257.  That  such  a  state  of  facts 
was  brought  to  the  notice  of  the  creditors  is 
plainly  shown.  Chetlain,one  of  the  brankrupts, 
testifies  that  previous  to  the  execution  of  the  con- 
veyances he  had  several  conversations  with 
Mahan  respecting  their  finances,  and  told  him 
the  amount  or  near  the  amount  of  their  indebt- 
edness, and  that  they  could  not  pay  it.  Ma- 
han advised  them  to  get  extensions,  and  said 
that  he  would  help  them  to  get  through.  Chet- 
loin  also  testifies  that  such  was  the  state  of  the 
finances  of  the  bankrupts  that  on  one  occasion,in 
conversation  with  Mahan,  they  offered  to  turn 
over  to  him  their  entire  assets  if  he  would  as- 
sume their  liabilities  and  give  them  a  receipt, 
and  that  he  declined  the  offer. 

It  also  appears  in  evidence  that  the  levy  by 
the  sheriff  upon  the  stock  of  goods  of  the  bank- 
rupts, already  mentioned,  which  was  made  in 
January,  1868,  caused  a  temporary  suspension 
of  their  business,  and  that  Mahan  was  in  Au- 
gusta at  the  time  and  had  an  interview  with 
the  bankrupts  on  the  subject  of  the  levy. 

It  also  appears  that  about  the  last  of  Decem- 
ber, 1867.  or  the  1st  of  January,  1868,  Toof, 
Phillips  &  Co.  sent  notes  of  the  bankrupts 
which  they  held  to  an  agent  in  Augusta  for 
collection.  The  agent  presented  the  notes  for 
payment  to  the  bankrupts  and  was  told  by 
them  that  they  could  not  pay  the  notes  at  that 
time.  The  agent  then  wrote  to  Toof,  Phillips 
&  Co.  that  they  had  better  look  to  their  inter- 
ests, as  his  conviction  was  that  it  was  doubtful 
whether  they  would  be  able  to  collect  their 
debts.    Shortly  after  this  Mahan  went  to  Au- 
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gusta  to  look  after  the  matter,  and  whilst  there 
the  conveyances  in  controversy  were  made. 

It  is  impossible  to  doubt  that  Mahan  ascer- 
tained, while  thus  in  Augusta,  the  actual  con- 
dition of  the  affairs  of  the  bankrupts.  The  facts 
recited  were  sufficient  to  justify  the  conclusion 
that  they  were  insolvent,  or  at  least  furnished 
reasonable  cause  for  a  belief  that  such  was  the 
fact. 

4.  It  onl^  remains  to  add  that  the  creditors, 
Toof,  Phillips  &  Co.,  had  also  reasonable 
ground  to  believe  that  the  conveyances  were 
made  in  fraud  of  the  provisions  of  the  Bank- 
rupt Act.  This,  indeed,  follows  necessarily  from 
the  facts  already  stated.  The  Act  of  Congress 
was  designed  to  secure  an  equal  distribution  of 
the  property  of  an  insolvent  debtor  among  his 
creditors,  and  any  transfer  made  with  a  view  to 
secure  the  property,  or  any  part  of  it,  to  one, 
and  thus  prevent  such  equal  distribution,  is  a 
transfer  in  fraud  of  the  Act.  That  sucli  was 
the  effect  of  the  conveyances  in  this  case,  and 
that  this  effect  was  intended  b^  both  creditors 
and  bankrupts,  does  not  admit,  upont  he  evt 
dence,of  any  rational  doubt.  A  clearer  case  of 
intended  fraud  upon  the  Act  is  not  often  pre 
sented. 

Decree  ajftrmed. 

Mr.  Jtutiee  Bradley  was  absent  from  the 
court  when  this  case  was  submitted  and,  con- 
sequently, took  no  part  in  its  decision. 

8.  C— 68  Bank.  Reg.,  40. 

Cited-16  Wall.,  308.  601,  e(tt ;  94  U.  8.,  567 :  95  U.  8., 
846;  11  Bank.  Reg.,  407«  408,  434: 14  Bank.  Reg.,  550: 
16  Bank.  Reg.,  188-310;  16  Bank.  Reg.,  335-396;  17 
Bank.  Heg.,  160;  18  Bank.  Reg.,  52;  6  Ben.,  29;  6 
Bias.,  409 ;  2  Sawy.,  488,  492 ;  5  Saw  v.,  413 ;  1  Hughes, 
66, 57, 59, 2U1;  2Hughe8,  430;30Hun,  53. 


J.  L.  RICE,  Admr.  of  W.  J.  Tubbiville, De- 
ceased, AND  G.  W.  CUNNINGHAM,  Plffs. 
in  Err,f 


V, 

RUSSELL  HOUSTON,  Admr.  of  Authouy 
W.  Yanlubr,  Deceased: 

AND 

JOHN  H.  EWIN  AND  J.  L.  RICE,  Admr.  of 
W.  J.  TuRBiviLLE,  Deceased, P{2f«.tV»  Err,, 

RUSSELL  HOUSTON,  Admr.  of  Anthony 
W.  Vanlbbb,  Decased. 

(See  8.  C,  13  Wall.,  66-68.) 

When  adminieirator  may  sue  in  Federal  Court, 

An  administrator  who  removes  from  the  State  in 
which  he  was  appointed,  and  becomes  a  citizen  of 
another  State,  may  sue  in  the  U.  S.  Circuit  Court  in 
the  State  from  which  he  removed,  for  the  collection 
of  debts  due  him  as  administrator. 

[Nos.  32,  88.] 
Submitted  Nov,  2S,  1871.  Decided  Dec.  11, 1871. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Middle  District  of  Tennessee. 
The  case  is  sufficiently  stated  by  the  court. 
Mr.  R.  A.  Crawford,  for  plaintiffs  in  er- 
ror. 

Messrs.  Francis  B.  Fogg  and  Horace  BKay- 
nard,  for  defendant  in  error. 

Mr.  JusHee  Davis  delivered  the  opinion  of 
the  court: 
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These  suits  were  brought  in  the  circuit  court 
by  Houston,  a  citizen  of^entucky.  the  admio- 
istrator  of  the  estate  of  A.  W.  Vanleer,  against 
the  plaintiffs  in  error,  to  recover  on  notes  given 
by  them  to  the  decedent.  The  defendants  be- 
low craved  oyer  of  the  letters  of  administration, 
which  were  granted  by  the  proper  authority  of 
Tennessee,  and  then  pleaded  in  abatement  that 
as  administrator  of  Yanleer,  Houston  was  not 
a  citizen  of  Kentucky,  but  a  creature  of  the  law 
of  Tennessee  and,  therefore,  not  entitled  to  sue 
the  debtor  of  the  estate  in  the  Federal  Courts. 
This  question  of  jurisdiction  is  the  only  point  in 
the  case. 

Although  in  controversies  between  citizens 
of  different  States,  it  is  the  character  of  the 
real  and  not  that  of  the  nominal  parties  to  the 
record  which  determines  the  question  of  juris- 
diction, yet  it  lias  been  repeatedly  held  by  this 
court  that  suits  can  be  maintaineid  in  the  cir- 
cuit court  by  executors  or  administrators  if 
they  are  citizens  of  a  different  State  from  the 
party  sued,  on  the  ground  that  they  are  the 
real  parties  in  the  interest,  and  succeed  to  all 
the  rights  of  the  testator  or  intestate  by  opera- 
tion of  law.  And  it  makes  no  difference  that 
the  testator  or  intestate  was  a  citizen  of  the 
same  State  with  the  defendants,  and  could  not, 
if  alive,  have  sued  in  the  Federal  Courts;  nor 
is  the  status  of  the  parties  affected  by  the  fact 
that  the  creditors  and  legatees  of  the  the  deced- 
ent ara  citizens  of  the  same  State  with  the  de- 
fendants. Chappedelaine  v.  Deehenaux.A  Oranch, 
80(5,  807;  Browne  v.  Strode,  5  Cranch,  dGS;Child- 
ress  V.  Emory,  8  Wheat., 669;  Osbom  v.  Bk.  V. 
A,  9  Wheat.,  856;  McNuU  v.  Bland,  2  How.. 
15;  Irvine  v.  Lowry,  14  Pet..  298;  Eufy.  Hut- 
chinson, 14  How.,  586;  Goal  Co.  v.  Blatehford 
[ante,  179]. 

In  this  state  of  the  law  on  this  subject,  it  is 
not  perceived  on  what  ground  the  right  of 
Houston  to  maintain  these  suits  can  be  ques- 
tioned. He  was  a  citizen  of  Kentucky,  had  the 
legal  interest  in  the  notes  sued  on,  by  virtue  of 
the  authority  conferred  on  him  by  the  court  in 
Tennessee  and,  therefore,  had  a  right  to  bring 
his  action  in  the  Federal  or  State  Courts  at  his 
option. 

It  is  to  be  presumed,  in  the  absence  of  an 
averment  in  the  pleadings  to  the  contrary,  that 
Houston,  when  appointed  administrator,  was  a 
citizen  of  Kentucky,  and  if  so  the  appointment 
was  legal,  for  the  laws  of  Tennessee  do  not  for- 
bid the  probate  courts  of  that  State  to  intrust 
a  citizen  of  another  State  with  the  duties  of 
administering  on  the  estate  of  a  person  domi- 
ciled at  the  time  of  his  death  in  Tennessee. 

But  if  the  fact  be  otherwise,  as  seems  to  be 
admitted  in  argument,  and  Houston  were  a  cit- 
izen of  Tennessee  at  the  time  he  sot  his  letters 
of  administration,  the  liability  of  the  defend- 
ants to  be  sued  in  the  Federal  Courts  remains 
the  same,  because  there  is  no  statute  of  Tennes- 
see requiring  an  administrator  not  to  remove 
from  the  State,  and  the  general  law  of  the  land 
allows  anyone  to  change  his  citizenship  at  ids 
pleasure.  After  he  has  in  good  faith  changed 
it,  he  has  the  privilege  of  going  into  the  United 
States  Courts  for  the  collection  of  debts  due  him 
by  citizens  of  other  States,  whether  he  holds  the 
debts  in  his  own  right  or  as  administrator. 

The  judgments  cf  the  Oirewit  Owrf  are  qf- 
firmed, 

80  U.S. 


1871. 


Johnson  ▼.  Towslet. 
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JAMBS  M.  JOHNSON  bt  al.,  Plffs.inErr., 

V. 

JOHN  W.  TOWSLEY. 

(See  8.  C,  18  Wall.,  7^1.) 

Ctmtests  bettpeen  preemption  elamanU — dednon 
€f  special  tribunal,  when  conduHv&--pau>er  of 
courts  of  equity — land  office  decision,  when 
final— when  reversed— preemption  rights, 

1.  The  lOth  section  of  the  Act  of  June  12,  18E8, 
which  declares  that  cases  of  contest  between  dif- 
ferent settlers  for  the  right  of  preemption,  shall 
hereafter  be  decided  by  the  Commissioner  of  the 
General  Land  Office,  whose  decision  shall  be  final 
means  that  his  decision  should  exclude  further  in- 
quiryln  that  department. 

2.  when  the  law  has  confided  to  a  special  tribunal 
the  authority  to  hear  and  determine  certain  mat- 
ters arising  In  the  course  of  its  duties,  the  decision 
of  that  tribunal,  within  the  scope  of  its  authority, 
is  conclusive  upon  all  others. 

8.  The  action  of  the  Land  Office  In  issuinflr  a  pat- 
ent for  any  of  the  public  land,  which  is  subject  to 
sale  by  preemption  or  otherwise,  is  conclusive  of 
the  legal  title. 

4.  Courts  of  equity  have  the  power  to  Inquire 
Into  and  correct  mistakes,  injustice  and  wrong  in 
judicial  and  executive  action,  when  it  invades  pri- 
vate rights. 

5.  When  officers  of  the  Land  Office  decide  contro- 
verted questions  of  fact,  in  the  absence  of  fraud, 
imposition  or  mistake,  their  decisions  on  those 
questions  are  final,  except  as  they  may  be  reversed 
on  appeal  in  that  department. 

6.  But  when  they,  by  misconstruction  of  the  law, 
take  from  a  party  that  to  which  he  has  acquired  a 
legal  right,  the  courts  have  power  to  give  relief. 

7.  This  court  will  refuse  to  interfere  by  manda- 
mus or  in^uaotion  with  officers  having  charge  of 
settling  public  lands  in  the  discharge  of  their  du- 
ties,so  long  as  the  title  remains  in  the  United  States 
and  the  matter  is  rightfully  before  those  officers 
for  decision. 

8.  But  after  the  title  has  passed  from  the  govern- 
ment, and  the  question  becomes  one  of  private 
right,  courts  may  inquire  whether  the  party  hold- 
ing that  title  should  hold  absolutely  as  his  own,  or 
as  trustee  for  another. 

9.  The  effect  of  a  double  declaration  under  the 
4th  section  of  the  Act  of  1843,  in  defeating  the  right 
of  the  preemptor  to  the  land  which  he  finally 
claims  to  Durcnase,  is  limited  to  lands  subject,  at 
the  time,  to  private  sale. 

10.  By  the  6th  section  of  the  Act  of  1843,  the  first 
settler  has  three  months  to  make  his  declaration, 
and  if  this  is  not  done  within  that  time  anyone  else 
who  has  settled  on  it  before  the  first  settler  makes 
his  declaration,  shall  have  the  better  right. 

11.  If  no  other  party  has  made  a  settlement  or 
has  given  notice  of  such  intention,  then  after  three 
months,  the  party  still  in  possession  may  make  his 
declaration. 

[No.  14.] 

Arffusd  Mar.  £8,  1871.    Decided  Dec,  11,  1871. 

IN  ERROR  to  the  Supreme  Court  of  the  State 
of  Nebraska. 

The  case  is  stated  in  the  opinion  and  in  the 
similar  case  there  referred  to. 

Messrs.  LymaA  Trambull  and  /.  J.  Bed- 
dick,  for  plaintiffs  in  error: 

A  court  of  equity  has  no  Jurisdiction  to  re- 
vise Uie  decision  of  one  of  the  executive  de- 
partments of  the  government  in  a  case  prop- 
erly before  it,  when  there  is  no  allegation  of 
fraud  or  mistake,  other  than  in  arriving  at  a 
wrong  conclusion  after  a  full  bearing  of  all  the 
parties  in  interest. 

Wikox  V.  Jackson,  13  Pet.. 511 ; Lytle  v.  Ark., 
9  How.,  333. 

Tbis  court  has  made  numerous  decisions  as 

NoTB.— Paiente  for  land  may  he  set  aside  for  fraud. 
See  note  to  Miller  v.  Kerr,  20  U.  S.  (7  Wheat.)  1. 

PreempWm  rigMs.  See  twte  to  U.  8.  v.  Fitzgerald, 
40  0.8.  (15  Pet),  407. 

See  18  Wall. 


to  the  authority  of  courts  of  equity  to  revise  tbe 
decisions  of  tbe  Land  Department  in  regard  to 

greemptions;  but  it  is  submitted  that  in  no  case 
as  it  decided  that,  in  the  absence  of  fraud  or 
mistake,  a  court  of  equity  has  such  authority 
Tbe  preemption  laws,  prior  to  Sep.  4,  1841, 
did  not  declare  that  all  questions  arising  be- 
tween settlers  should  be  settled  by  the  land 
officers,  subject  to  appeal,  etc.  Hence  the  de- 
cisions of  courts  of  the  right  to  review  the  ac- 
tion of  the  land  department  in  preemption  cases 
arising  under  Acts  prior  to  1841,  can  have  no 
bearing  on  the  right  to  do  so  under  that  and  sub- 
sequent Acts,  which  first  gave  the  jurisdiction 
to  try  cases  between  conflicting  claimants,  and 
made  the  decision  final. 

The  cases  of  Cunningham  v.  Ashley, 14:^  How., 
378;  Barnard  v.  Asid&y,  18  How.,  43  (59  U.  S., 
XV.,  285);  Garland  v.  TTynn.aO  How., 8  (61 U. 
S.,  XV.,  802);  and  LyOe  v.  Ark.,  22  How.,  193 
(63  U.  S.,  XVI.,  306),  all  arose  under  preemp- 
tion Acts  prior  to  1841,  and  before  the  law 
vested  the  land  officers  with  authority  to  settle 
questions  arising  between  different  preemptors, 
or  made  their  decisions  final. 

In  all  of  these  cases,  as  well  as  in  the  subse- 
quent ones  of  Minnesota  v.  Bachdder,  1  Wall., 
109  (68  U.  S.,  XVII. ,  551);  and  Lindsay  y. 
Hawes,  2  Black.  554  (67  U.  8.,  XVII,  265), 
fraud  and  misrepresentation  were  alleged,  and 
in  most  of  them  the  proceedings  before  the  land 
officers  had  been  ex  parte.  In  none  of  them 
had  there  been  a  decision  between  conflicting 
claimants,  after  a  full  hearing  on  notice  ana 
final  appeal  to  the  Secretary  of  the  Interior,  as 
in  this  case. 

Smiley  alleges  in  liis  bill,  that  he  settled  on 
the  land  in  controversy  in  May,  1857,  that  he 
has  ever  since  occupied  the  same,  and  that  he 
offered  to  file  a  declaratory  statement  in  June, 
1858.  Having  failed  by  his  own  showing  to 
file  his  declaratory  statement  within  the  time 
required  by  either  the  Act  of  Sep.  4,  1841,  sec. 
15,  or  that  of  Mar.  3,  1843,  sec.  5,  he  forfeited, 
by  the  express  terms  of  those  Acts,  all  claim  to 
the  land,  and  it  became  subject  to  entry  by  any 
other  purchaser  long  before  Aug.,  1860,  when 
Sampson  filed  his  declaratory  statement. 

If  Smiley,  by  settling  on  a  tract  of  land  in 
1857,  and  offering  to  file  a  declaratory  state- 
ment in  1858  of  his  intention  to  preempt  the 
same,  could  prevent  another  person  from  set- 
tling upon  and  preempting  the  land  in  1860,  he 
could  do  so  indefinitely,  and  need  never  com- 
plete his  preemption  and  purchase. 

"Courts  have  no  authority  to  dispense  with 
the  requirement  that  the  declaratory  statement 
be  filed  within  three  months." 

MegerU  v.  Ashe,  33  Cal.,  83. 

Mr.  J«  BL  Woolwortht  for  defendant  in 
error. 

Mr.  Justice  Miller  delivered  the  opinion  of 
the  court: 

The  record  before  us  is  brought  here  by  a 
writ  of  error  to  the  Supreme  Court  of  the  State 
of  Nebraska,  for  the  purpose  of  revising  a  judg- 
ment of  that  court,  affirming  a  decree  m  chan- 
cery of  one  of  the  district  courts  of  that  State. 

The  plaintiff  in  error,  Johnson,  having  se- 
cured from  the  United  States  a  patent  for  eighty 
acres  of  land,  the  subject  of  this  controversy, 
a  suit  was  brought  in  the  proper  courts  of  ifc- 
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braska  by  Towsley,  the  defendant  in  error,  to 
compel  a  conveyance  of  the  title  thus  held,  on 
the  ground  that  in  equity  he  was  entitled  to  it. 
and  the  Nebraska  courts  decreed  as  prayed  by 
him. 

The  jurisdiction  of  this  court  rests  on  two 
grounds  found  in  the  25th  section  of  the  Ju- 
diciary Act,  or,  perhaps  we  should  rather  say, 
in  the  2d  section  of  the  Act  of  February  5, 1«67 
(14  Stat,  at  L. ,  385)  which  seems  to  be  a  sub- 
stitute for  the  25th  section  of  the  Act  of  1789 
(1  Stat,  at  L. ,  73)  so  far  as  it  covers  the  same 
ground.  The  defendant  in  error  relied  on  his 
patent,  as  conclusive  of  his  right  to  the  land, 
as  an  authority  emanating  from  the  United 
States,  which  was  decided  against  him  by  the 
state  court,  and  he  relied  upon  certain  Acts 
of  Congress  as  making  good  his  title,  and 
the  decision  of  the  state  courts  was  against  the 
right  and  title  set  up  by  him  under  those  stat- 
utes. Undoubtedly,  the  case  is  fairly  within 
one  or  both  of  these  clauses  of  the  Act  of  1867, 
and  the  conclusiveness  of  the  patent  and  the 
right  of  the  plaintiffs  in  error  claimed  under  the 
statutes  must  be  considered. 

The  contest  arises  out  of  rival  claims  to  the 
right  of  preemption  of  the  land  in  controversy. 
The  register  and  receiver,  after  hearing  these 
claims,  decided  in  favor  of  Towsley,  the  com- 
plainant, and  allowed  him  to  enter  the  land, 
received  his  money,  and  gave  him  a  patent  cer- 
tificate. On  appeal  to  the  Commissioner  of  the 
Land  Office  their  action  was  affirmed,  but  on  a 
further  appeal  to  the  Secretary  of  the  Interior, 
the  action  of  these  officers  was  reversed  on  a 
construction  of  an  Act  of  Congress,  in  which 
the  Secretary  differed  from  them,  and  under 
that  decision  the  patent  was  issued  to  Johnson. 

It  will  be  seen  by  this  short  statement  of  the 
•ase  that  the  rights  asserted  by  complainant, 
and  recognized  and  established  by  the  Ne- 
braska courts, were  the  same  which  were  passed 
upon  by  the  register  and  receiver,  by  the  com- 
missioner, and  oy  the  Secretary  of  the  Interior, 
and  we  are  met  at  the  threshold  of  this  investi- 
gation with  the  proposition  that  the  action  of 
the  latter  officer,  terminating  in  the  delivery  to 
the  defendant  of  a  patent  for  the  land,  is  con- 
clusive of  the  rights  of  the  parties  not  only  in 
the  Land  Department,  but  in  the  courts  and 
everywhere  else. 

This  proposition  is  not  a  new  one  in  this  court 
in  this  class  of  cases,  but  it  is  maintained  that 
none  of  the  cases  heretofore  decided  extend,  in 
principle,  to  the  one  before  us;  and  the  ques- 
tion being  pressed  upon  our  attention  with  an 
earnestness  and  fullness  of  argument  which  it 
has  not, perhaps, before  receivSl.and  with  refer 
enco  to  statutes  not  heretofore  considered  by 
the  court,  we  deem  the  occasion  an  appropriate 
one  to  re-examine  the  whole  subject. 

Tlie  statutory  provision  referred  to  is  the 
10th  section  of  the  Act  of  June  12,  1858  (11 
Stat.  atL.,  326)  which  declares  that  the  llth 
section  of  the  general  Preemption  Law  of  1841 
shall  **be  so  amended  that  appeals  from  the  de- 
cision of  the  district  officers,  in  cases  of  contest 
between  different  settlers  for  the  right  of  pre- 
emption, shall  hereafter  be  decided  by  the  Com 
missioner  of  the  General  Land  Office,  whose 
decision  shall  be  final,  unless  appeal  therefrom 
be  taken  to  the  Secretary  of  the  Interior." 

The  finality  here  spoken  of  applies  in  terms 
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to  the  decision  of  the  commissionw,  and  can 
only  be  supposed  to  attach  to  that  made  by  the 
Secretary  by  some  process  of  reasoning,  which 
implies  the  absurdity  of  making  the  decision,  oo 
appeal  to  the  Secretarv.less  conclusive  than  that 
made  by  the  inferior  officer.  But  the  section  under 
consideration  is  only  one  of  several  enactments 
concerning  the  relative  duties,  power  and  au> 
thority  of  the  executive  departments  oyer  the 
subject  of  the  disposition  of  the  public  lands, 
and  a  brief  reference  to  some  of  them  will,  we 
think,  show  what  was  intended  by  this  amend- 
ment. By  the  1st  section  of  the  Act  to  re- organ- 
ize the  General  Land  Office,  approved  July  4, 
1836  (5  Stat,  at  L.,  107),  it  was  enacted  that  the 
executive  duties  now  prescribed,  or  which  may 
hereafter  be  prescribed,  by  law,  appertainini; 
to  the  surveying  and  sale  of  the  public  lands. 

*  *  *  and  the  issuing  of  patents  for  all 
grants  of  land,  under  the  authority  of  the  Unit- 
ed States,  shall  be  subject  to  the  supervision 
and  control  of  the  Commissioner  of  the  General 
Land  Office,  under  the  direction  of  the  Presi- 
dent of  the  United  States.  In  the  case  of  Bar- 
nartVs  Heirsy.  Anhley^n HeiTS,  18  How.,  45  [59 
U.  S.,  XV.,  288]  it  was  held  that  this  author- 
ized the  commissioner  to  entertain  appeals  from 
the  decisions  of  the  register  and  receiver  in  re- 
gard to  preemption  claims,  and  it  is  obvious 
that  the  direct  control  of  the  President  was  con- 
templated whenever  it  might  be  invoked.  After- 
wards, when  the  Act  of  September  4,  1841.  was 
passed,which  so  enlarged  the  right  of  preemption 
as  to  have  been  ever  since  considered  the  main 
source  of  preemption  rights,  the  llth  section 
provided  that  all  questions  as  to  the  right  of 
preemption  arising  between  different  settlers 
should  be  settled  by  the  register  and  receiver  of 
the  district  within  which  me  land  is  situated, 
subject  to  an  appeal  to  and  revision  by  the  Sec- 
retary of  the  Treasury  of  the  United  States. 
This  provision,  in  the  class  of  cases  to  which  it 
referred,  superseded  the  functions  of  the  Com- 
missioner of  the  Land  Office,  as  revising  officer 
to  the  register  and  receiver  and,  so  far  as  the 
Act  of  1836  associated  the  President  with  the 
commissioner,  superseded  his  supervisory  func> 
tions  also.  It  left  the  right  of  appeal  from  the 
register  and  receiver  to  the  Secretary  of  the 
Treasury  direct  as  the  head  of  the  department. 
The  lOth  section  of  the  Act  of  1858,  so  much 
relied  upon  by  the  plaintiffs  in  error,  the  oper- 
ative language  of  which  he  have  quoted,  was 
clearly  intended  to  remedy  this  defect  or  over- 
sight, and  to  restore  to  ihe  commissioner  his 
rightful  control  over  the  matters  which  belonged 
t<)  his  bureau.  In  the  use  of  the  word  "  final " 
we  think  nothing  more  was  intended  than  to 
say  that,  with  the  single  exception  of  an  appeal 
to  his  superior,  the  Secretary  of  the  Interior, 
his  decision  should  exclude  further  inquiry  io 
that  department.  But  we  do  not  see,  in  the 
language  ubed  in  this  connection,  any  intention 
to  give  to  the  final  decision  of  the  Department 
of  the  Interior,  to  which  the  control  of  the  laud 
system  of  the  government  had  been  transferred, 
any  more  conclusive  effect  than  belonged  to  ii 
without  its  aid. 

But  while  we  find  no  support  to  the  proposition 
of  the  counsel  for  plaintiffs  in  error  in  the  spe- 
cial provision  of  the  statute  relied  on,  it  is  not  to 
be  denied  that  the  argument  is  much  stronger 
when  founded  on  the  general  doctrine  tUut 
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when  the  law  has  confided  to  a  special  tribunal  I 
the  authority  to  hear  and  determine  certain 
matters  arising  in  the  course  of  its  duties,  the 
decision  of  that  tribunal,  within  the  scope  of  its 
authority,  is  conclusive  upon  all  others.    That 
the  action  of  the  Land  Office  in  issuing  a  patent 
for  any  of  the  public  land,  subject  to  sale  by 
preemption  or  otherwise,  is  conclusive  of  the 
legal  title,  must  be  admitted  under  the  principle 
alK)ve  stated,  and  in  all  courts,  and  in  all  forms 
of  judicial  proceedings,  where  this  title  must 
control,  either  by  reason  of  the  limited  powers 
of  the  court,  or  the  essential  character  of  the 
proceeding,  no  inquiry  can  be  permitted  into 
the  circumstances  under  which  ii  was  obtained. 
On  the  other  hand,  there  has  always  existed  in 
the  courts  of  equity  the  power  in  certain  classes 
of  cases  to  inquire  into  and  correct  mistakes, 
injustice  and  wrong,  in  both  judicial  and  exec- 
utive action,  however  solemn  the  form  which 
the  result  of  that  action  may  assume,  when  it 
invades  private  rights;  and  by  virtue  of  this 
power  the  final  judgments  of  courts  of  law  have 
been  annulled  or  modified,  and  patents  and  other 
important  instruments  issuing  from  the  Crown, 
or  other  executive  branch  of  the  government, 
have  been  corrected  or  declared  void,  or  other 
relief  granted.  No  reason  is  perceived  why  the 
action  of  the  Land  Office  should  constitute  an 
exception  to  this  principle.    In  dealing  with  the 
public  domain  under  the  system  of  laws  enacted 
by  Congress  for  their  management  and  sale,  that 
tribunal  decides  upon  private  rights  of  great 
value,  and  very  often,  from  the  nature  of  its 
functions,  this  is  by  a  proceeding  essentially  e^ 
parts,  and  peculiarly  liable  to  the  influence  of 
frauds,  false  swearing  and  mistakes.   These  are 
among  the  most  ancient  and  well  established 
grounds  of  the  special  jurisdiction  of  courts  of 
equity  just  referred  to,  and  the  necessity  and 
value*  of  that  jurisdiction  are  nowhere  better  ex- 
emplified than  in  its  application  to  cases  arising 
in  the  Land  Ofiice.  It  is  very  well  known  that 
these  officers  do  not  confine  themselves  to  de- 
termining, before  a  patent  issues.who  is  entitled 
to  receive  it,  but  they  frequently  assume  the 
right,  long  after  a  patent  has  issued  and  the 
legal  title  passed  out  of  the  United  States,  to 
recall  or  set  aside  the  patent,  and  issue  one  to 
some  other  party,  and  if  the  holder  of  the  first 
patent  refuses  to  surrender  it  they  issue  a  second 
In  such  a  case  as  this  have  the  courts  no  luris- 
diction?  If  they  have  not,  who  shall  decide  the 
confiictin^  claims  to  the  land?  If  the  land  officers 
can  do  this  a  few  weeks  or  a  few  months  after 
the  first  patent  has  issued,  what  limit  is  there 
to  their  power  over  private  rights?  Such  is  the 
case  of  Starhty.  Starrs,  6  Wall.,  402  [73  U.  8., 
XVIII.,  925]  in  which  the  patent  was  issued  to 
one  party  one  dav  and  to  the  other  the  day  after 
for  the  same  land.   They  are  also  in  the  habit  of 
issuing  patents  to  different  parties  for  the  same 
land,  containing  in  each  instrument  thus  issued 
a  reservation  of  the  rights  of  the  other  party. 
How  are  those  rights  to  be  determined  except 
by  a  court  of  equity?    Which  patent  shall  pre- 
vail, and  what  conclusiveness,   or   inflexible 
finality,  can  be  attached  to  a  tribunal  whose 
acts  are  in  their  nature  so  inconclusive?  So,  also, 
the  register  and  receiver,   to  whom  the  law 
primarily  confides  these  duties,  often  hear  the 
application  of  a  party  to  enter  land  as  a  pre- 
emptor  or  otherwise,  decide  in  favor  of  his  right, 
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receive  his  money,  and  give  him  a  certificate 
that  he  is  entitled  to  a  patent.  Undoubtedly,  this 
constitutes  a  vested  right,  and  it  can  only  be  de- 
vested according  to  law.  In  every  such  case, 
where  the  Land  Office  afterwards  sets  aside  this 
certificate,  and  ^ants  the  land  thus  sold  to  an- 
other person,  it  is  of  the  very  essence  of  judi- 
cial authority  to  inquire  whether  this  has  been 
done  in  violation  of  law  and,  if  it  has.  to  give 
appropriate  remedy.  And  so,  if  for  any  other 
reason  recognized  by  courts  of  equity,  as  a 
ground  of  interference  in  such  cases,  the  legal 
title  has  passed  from  the  United  States  to  one 
party,  when,  in  equity  and  good  conscience,  and 
by  the  laws  which  Congress  has  made  on  the 
subject,  it  ought  to  go  to  another,  "a  court  of 
equity  will,"  in  the  language  of  this  court  in 
the  case  of  Starks  v.  Starrs,  just  cited  "convert 
him  into  trustee  of  the  true  owner,  and  compel 
him  to  convey  the  legal  title."  In  numerous 
cases  this  has  been  announced  to  be  the  settled 
doctrine  of  this  court  in  reference  to  the  action 
of  the  land  officers.  LyUe  v.  Arkanscu,  22 
How.,  193  [63  U.  8.,  XVI.,  3061;  Garland  r. 
Wynn,  20  How.,  8  [61  U.  S..  XV.,  802]:  Ltwrf- 
sey  V.  Hawes,  2  Black.  559  [67  U.  8.,  XVIL. 
2681. 

Not  only  has  it  been  found  necessary  in  the 
interest  of  justice  to  hold  this  doctrine  in  re- 
gard to  the  decisions  of  the  land  officers  of  the 
United  Slates,  but  it  has  been  found  equally 
necessary  in  the  States  which  have  had  a  sys- 
tem of  land  sales.  Numerous  cases  are  found 
in  the  courts  of  Kentucky  and  Virginia,  where 
they  have,  by  proceedings  in  eouity ,  established 
the  junior  patent  to  be  the  title  instead  of  the 
elder  patent,  by  an  inquiry  into  the  priority  of 
location  or  some  other  equitable  matter,  or  have 
compelled  the  holder  of  the  title  under  the  pat- 
ent to  convey,  in  whole  or  in  part,  to  some  per- 
sons whose  claim  rested  on  matters  wholly  an- 
terior to  the  issuing  of  the  patent.  There  is  al- 
so a  similar  course  of  adjudication  in  the  Slate 
of  Pennsylvania,  and  we  doubt  not  cases  may 
be  found  in  other  States.  Several  of  the  Ken- 
tucky cases  have  come  to  this  court,  where  the 
principle  has  been  uniformly  upheld.  Firdey 
V.  WUUams,  9Cranch,  164;  Bic Arthur  v.  Brow- 
der,  4  Wheat.,  488;  Hunt  v.  WickUffe,  2  Pet. 
201 ;  Green  v.  Liter,  8  Cranch,  229. 

It  is  said,  however,  that  the  present  case  does 
not  come  within  any  of  the  adjudicated  cases 
on  this  subject ;  that  in  all  of  them  there  has 
been  some  element  of  fraud  or  mistake  on  which 
the  cases  rested. 

Undoubtedly,  there  has  been  in  all  of  them 
some  special  ground  for  the  exercise  of  the 
equitable  jurisdiction,  for  this  court  does  not 
and  never  has  asserted  that  all  the  matters  pass- 
ed upon  by  the  Land  Office  are  open  to  review 
in  the  courts.  On  the  contrary,  it  is  fully  con- 
ceded that  when  those  officers  decide  contro- 
verted questions  of  fact,  in  the  absence  of 
fraud  or  impositions  or  mistake,  their  decis- 
ion on  those  questions  is  final,  except  as  they 
may  be  reversed  on  appeal  in  that  department. 
But  we  are  not  prepared  to  concede  that  when 
in  the  application  of  the  facts  as  found  by 
them  they,  by  misconstruction  of  the  law,  take 
from  a  party  that  to  which  he  has  acquired  a 
legal  rigtit  under  the  sanction  of  those  laws,  the 
courts  are  without  power  to  give  any  relief. 
Xnd  this  is  precisely  what  this  court  decided 

487 


72-91 


SUPRBMB  COUBT  OF  THB  UnITBD  StATK8. 


Dbc.  Tsbm, 


in  the  case  of  Mintuiota  y.  Baehelder,  1  Wall., 
109  [68  U.  S.,  XVII.,  561]  and  in  the  case  of 
mver  V.  Ladd,  7  Wall.,  219  [74  U.  8.,  XIX., 
138].  In  this  latter  case  a  certificate  under  the 
Oregon  donation  law,  given  by  the  register  and 
receiver,  was  set  aside  by  the  commissioner,  and 
his  action  approved  by  the  Secretary,  and  the 
action  of  each  of  these  officers  was  based  on  a 
different  construction  of  the  Act  of  Congress. 
This  court  held  that  the  register  and  receiver 
were  right;  that  the  certificate  conferred  a  val- 
id clami  to  the  land,  and  that  the  patent  issued 
to  another  party  by  reason  of  this  mistake  must 
inure  to  the  benefit  of  the  party  who  had  the 
prior  and  better  rieht.  This  court  has  at  all 
times  been  careful  to  guard  itself  against  an 
invasion  of  the  functions  confided  by  law  to 
other  departments  of  the  government,  and  in 
reference  to  the  proceedings  before  the  officers 
intrusted  with  the  charge  of  selling  the  public 
lands  it  has  frequently  and  firmly  refused  to  in- 
terfere with  them  in  the  discbarge  of  their  du- 
ties, either  by  mandamtu  or  injunction,  so  Ions 
as  the  title  remained  in  the  United  States  and 
the  matter  was  rightfully  before  those  officers 
for  decision.  On  Uie  other  hand,  it  has  constant- 
ly asserted  the  risht  of  the  proper  courts  to  in- 
quire, after  the  title  had  passed  from  the  gov- 
ernment, and  the  question  became  one  of  pri- 
vate right,  whether,  according  to  the  establish- 
ed rules  of  equity  and  the  Acts  of  Congress 
concerning  the  public  lands,  the  party  holding 
that  title  should  hold  absolutely  as  his  own,  or 
as  trustee  for  another.  And  we  are  satisfied 
that  the  relations  thus  established  between  the 
courts  and  the  Land  Department  are  not  only 
founded  on  a  just  view  of  the  duties  and  pow- 
ers of  each,  but  are  essential  to  the  ends  of  jus- 
tice and  to  a  sound  administration  of  the  law. 

In  the  case  now  under  consideration  the  com 
plainant  made  his  declaratory  statement,  and 
proved  his  settlement  to  the  satisfaction  of  the 
register  and  receiver,  and  they  gave  him  a  pat- 
ent certificate.  The  defendant,  Johnson,  con- 
tested the  complainant's  right  before  these  of- 
ficers and  asserted  that  he  was  entitled  to  the 
preemption  right  for  the  same  land,  and  when 
they  decided  in  favor  of  Towsley  he  appealed 
to  the  commibsioner.  This  officer  approved  the 
decision  of  the  register  and  receiver,  and  an  ap- 
peal was  taken  by  Johnson  to  the  Secretary  of 
the  Interior.  The  Secretary,  or  rather  the  As- 
sistant Secretary  as  appears  by  the  record,  re- 
jected Towsley's  claim  on  the  sole  ground  that 
he  had  previously  filed  a  declaratory  statement 
of  his  intention  to  claim  a  preemption  for  an- 
other tract  of  land,  which  he  had  voluntarily 
abandoned,  and  it  is  clear  that  but  for  his  con- 
struction of  the  statute  on  that  subject  Towsley 
would  have  received  the  patent  which  was 
awarded  to  Johnson. 

We  must,  therefore,  inquire  whether  the  stat- 
ute, rightly  construed,  defeated  Towsley's  oth- 
erwise perfect  right  to  the  patent,  and  this 
inquiry  requires  consideration  of  some  of  the 
features  of  our  system  of  land  sales. 

One  of  these  is,  that  after  the  surveys  are 
made  in  any  given  locality,  so  that  the  differ- 
ent tracts  can  be  identified  by  the  descriptions 
used  in  these  surveys,  they  are  not  subject  to 
sale  by  private  entry  at  the  Land  Office  until 
there  has  been  a  public  auction,  at  which  the 
lands  so  surveyed  are  offered  to  the  highest 
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bidder.  The  time  and  place  of  this  sale  and  the 
lands  offered  for  sale  are  made  known  by  a  Proc- 
Umation  of  the  President.  The  oblect  of  this 
public  sale  and  of  withholding  the  lands  fnxn 
private  entry  is,  undoubtedly,  to  secure  to  the 

government  the  benefit  of  competition  in  bid- 
ing for  these  parcels  of  land  supposed  to  be 
worth  more  than  the  price  fixed  by  Congress, 
at  which  they  may  afterward  be  sold  at  private 
entry.  But  as  the  tide  of  emigration  was  great- 
ly in  advance  of  these  public  sales  and.indeed, 
of  the  surveys,  it  was  found  that  settlers  who 
had  made  meritorious  improvements  were  una- 
ble to  secure  the  land  on  which  they  had  set- 
tled without  bidding  at  public  auction  against 
parties  who  took  into  consideration  the  value 
of  the  improvements  so  made  and  who  would 
get  them  by  the  purchase.  To  remedy  this  evil 
several  of  the  earlier  preemption  laws  were 
passed,  and  they  only  included  settlementa 
made  prior  to  the  passage  of  those  laws.  The 
Act  of  1841,  however,  provided  a  general  sys- 
tem of  preemption,  and  authorized  preemption 
of  lands  surveyed,  but  not  open  to  private  en- 
try, as  well  as  land  which  could  be  bought  at 
private  sale.  It  protected  settlements  already 
made,  and  allowed  future  settlements  to  tie 
made  with  a  right  to  preemption,  which  was  a 
new  feature  to  the  preemption  system.  As, 
however,  these  settlements  might  now  be  made 
on  lands  subject  to  private  sale,  and  the  settler 
was  allowed  a  year  in  which  to  make  his  entry 
and  pay  the  money,  the  15th  section  of  the  Act 
required  the  settler  on  such  lands  to  make  a  de- 
claratory statement  if  he  intended  to  claim  a 
right  of  preemption,  in  which  he  should  declare 
such  intention  and  describe  the  land.  This  state- 
ment was  filed  with  the  register  and  recdver, 
and  was  obviously  intended  to  enable  them  to 
reserve  the  tract  from  sale  for  the  time  allowed 
the  settler  to  perfect  hb  entry  and  pay  for  the 
land.  But  an  experience  of  two  years  seema  to 
have  shown  that  this  privilege  of  withdrawing 
particular  tracts  from  private  sale  was  subject  to 
abuse  by  persons  who  filed  declarations  for  sev- 
eral tracts  when  thev  could  only  receive  one  as 
a  preemptor,  thus  delaying  the  sales  and  pre- 
venting others  from  settling  on  or  buying, with 
a  view  to  a  purchase  b^  themselves  or  friends 
when  it  bec^e  convenient  to  do  so.  To  remedy 
this  evil  Congress,  when  it  came  to  l^islate 
again  about  the  right  of  preemption,  by  the 
Act  of  1843,  enacted  by  the  4th  section  **  that 
where  an  individual  had  filed,  under  the  late 
preemption  law,  his  declaration  of  intention  to 
claim  the  benefit  of  said  law  for  one  tract  of 
land,  it  shall  not  be  lawful  for  the  same  indi- 
vidual, at  any  future  time,  to  file  a  second 
declaration  for  another  tract."  As  the  only 
declaration  of  intention  required  by  the  Act  of 
1841  (which  is  undoubtedly  the  one  refened  to 
as  the  late  preemption  law")  was,  both  by  its 
express  terms  and  by  the  policv  which  dic- 
tated it,  confined  to  preemptions  of  land  subject 
to  private  entry,  we  entertain  no  doubt  tiiat 
this  section  was  limited,  in  like  manner,  to  that 
class  of  lands.  As  to  lands  not  subject  to  pri- 
vate sale,  no  declaration  of  intention  was  re- 
quired by  the  Act  of  1841,  and  the  reference  to 
such  a  declaration  in  the  Act  of  1843  would  be 
without  anyttiing  on  which  to  base  it.  Thia 
view  is  made  still  clearer  by  the  fact  that  the 
next  succeeding  section  of  the  Act  of  1843  Joea 
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iDtroduoe  distinctly,  ae  a  new  and  separate  pro- 
vision, the  requirement  tliat  settlers  on  the  land 
Dot  yet  proclaimed  for  sale  are  required  to  make 
a  similar  declaration, within  three  months  from 
the  time  of  settlement,  on  pain  of  forfeiting 
their  preemption  right  in  favor  of  the  next 
actual  settler,  but  making  no  piovision  what- 
ever for  the  case  of  two  declarations  by  the 
same  party  on  different  tracts  of  land.  We  are, 
therefore,  of  opinion  that  the  effect  of  a  double 
declaration  in  defeating  the  right  of  the  pre- 
<emptor  to  the  tract  which  he  finally  claims  to 
purchase  is  limited  to  lands  subject,  at  the 
time,  to  private  sale.  The  land  in  controversy 
in  this  suit  was  never  subject  to  private  entry, 
and  the  application  of  the  principle  by  the  8ec- 
ret«ry  to  Towsley's  case  was,  as  we  think,  a 
misconstruction  of  the  law,  through  which  his 
right  was  denied  him. 

But  it  is  argued  that  if  the  preemption  claim 
-of  Towsley  was  not  governed  by  the  4th  section 
of  the  Act  of  184^5,  it  certainly  was  by  the  5th 
section  of  that  Act,  and  as  he  did  not  file  his 
declaration  of  intention  within  three  months 
from  the  time  of  settlement,  his  claim  was  for- 
feited and  gave  him  no  right. 

The  record  shows,  undoubtedly,  that  his  set- 
tlement commenced  about  eight  months  before 
he  filed  his  declaration,  and  it  must  be  conceded 
that  the  land  was  of  that  class  which  had  not 
been  proclaimed  for  sale,  and  his  case  must  be 
iroverned  by  the  provision  of  that  section.  It 
declares  that  where  the  party  fails  to  make  the 
•declaration  within  the  three  months,  his  claim 
Is  to  be  forfeited  and  the  tract  awarded  to  the 
next  settler  in  order  of  time  on  the  same  tract, 
who  shall  have  given  such  notice  and  otherwise 
•complied  with  ue  conditions  of  the  law.  The 
words  **  shall  have  given  such  notice,"  presup- 
pose a  case  where  some  one  has  given  such  no- 
tice before  the  party  who  has  thus  neglected 
seeks  to  assert  hu  right.  If  no  other  party  has 
made  a  settlement  or  has  given  notice  of  such 
intention,  then  no  one  has  been  injured  by  the 
delay  beyond  three  months,  and  if  at  any  time 
after  the  three  months,  while  the  party  is  still 
in  po6seBsion,he  makes  his  declaration,  and  this 
is  done  before  anyone  else  has  initiated  a  right 
of  preemption  by  settlement  or  declaration,  we 
•can  see  no  purpose  in  forbidding  him  to  make 
his  declaration  or  in  making  it  void  when  made. 
And  we  think  that  Congress  intended  to  provide 
for  the  protection  of  the  first  settler  by  giving 
him  three  months  to  make  his  declaration,  and 
for  all  other  settlers  by  saying,if  this  is  not  done 
within  three  months  anyone  else  who  has  set- 
tled on  it  within  that  time,  or  at  any  time  be- 
fore the  first  settler  makes  his  declaration,  shall 
have  the  better  right.  As  Towsley's  settlement 
and  possession  were  continuous,  and  as  his  dec- 
laration was  made  before  Johnson  or  anyone 
else  asserted  claim  to  the  land  or  made  a  settle- 
ment, we  think  his  right  was  not  barred  by  that 
aection,  under  a  sound  construction  of  its  mean- 
ing. 

There  are  other  questions  presented  in  the 
brief,  such  as  supposed  defects  in  the  bill,  and 
whether,  on  the  evidence,  Towsley  made  the 
necessary  settlement  and  owned  the  improve- 
ments, which  are  not  within  the  cognizance  of 
this  court.  It  is  also  argued  that  Towsley  for- 
feited his  ri^t  by  entering  into  contracts,  by 
which  his  title  should  inure  to  the  benefit  of 


others  than  himself,  in  violation  of  the  18th 
section  of  the  Act  of  1841 ;  but  as  no  such  mat- 
ter is  put  in  issue  in  the  pleadings,  we  will  not 
consider  it  here. 

We  are  of  opinion  that  the  decree  of  the  Su- 
preme Court  of  Nebraeka  must  be  afPrmed, 

Mr.  Justice  CIifford»  dissenting: 
I  dissent  from  the  judgment  of  the  court  in 
this  case,  upon  the  ground  that  the  case  is  con- 
trolled by  the  Act  or  Congress  which  provides 
that  the  decision  of  the  Commissioner  of  the 
General  Land  Ofl3ce  shall  be  final  unless  an  ap- 
peal is  taken  to  the  Secretary  of  the  Interior, 
in  my  judgment  the  decree  of  the  Commission- 
er is  final  if  no  app^I  is  taken,  and  in  case  of 
appeal,  that  the  decision  of  the  appellate  tribu- 
nal created  by  the  Act  of  Congress  is  equally 
final  and  conclusive,  except  in  cases  of  fraucl 
or  mistake  not  known  at  the  time  of  the  inves- 
tigation by  the  Land  Department. 

Cited— 18  Wall..  108.  487 ;  19  Wall.,  108, 668;  98  U, 
8.,  171 ;  96  IT.  8.,  616.  MB ;  100  U.  8..  117 ;  101  U.  8.,  476. 
476, 619: 102  U.  8..  896, 407: 104  17.  8..  4S6,  646 ;  106  U; 
8.,  461 ;  107  U.  8.,  464:  111  17.  8.,  800,  »B;  4  8aw7..  74  ; 
6  Sawy..  61, 117, 166 :  7  8aw7.,  64,  427.  476 :  4  DHL,  894 , 
6  DUl.,  426;  2MoCrary,285.  286;  14  Kan.. 379;  16 Kan., 
26;  46  Cal..  689:47  Cal..  471 ;  68  Cal.,  243 :  26  Minn.. 
182  ;201Ilch.,  162 :  84IU.,  468. 
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CHESTER  O.  SAMSON   bt  al.,  Plffs.  in 

Err,, 

JOHN  A.  SMILEY. 

(See  8.  C.  18  Wall..  91, 02.) 

Preemj^Uon  ckdm^— effect  of  declaratory  state- 
ment for  another  tract. 

1.  In  contests  for  the  rUrht  of  preemption,  that 
one  of  the  claimants  had  filed  a  declaratory  state- 
ment for  another  tract,  where  the  land  in  question 
was  not  subject  to  private  entry,  does  not  deprive 
such  claimant  of  his  right,  if  it  is  otherwise  perfect. 

2.  Johnson  v.  Towsley,  ante,  followed. 

[No.  l».l 
Argued  Oct.  17,  1871.    Decided  Dec.  11,  187L 

IN  ERROR  to  the  Supreme  Court  of  the  State 
of  Nebraska. 

The  case  is  stated  by  the  court. 
Messrs.  Lyman  Tmmball  and  J.  J.  Bed- 
dick,  for  plain  tiff  in  error. 

(See  Mr.  Trumbuirs  argument  in  the  case  of 
Johnson  V.  Towsley,  ante,  485). 

Messrs.  M.  H.  Carpenter,  J.  J.  P&ppleton 
and  J.  M.  Woolwortn,  for  defendant  in  error. 

Mr.  Justsice  Miller  delivered  the  opinion  of 
the  court: 

This  case  differs  in  no  respect  from  the  case 
just  decided,of  xTohnson  v.  Towsley  [ant^,  485]  but 
one,  and  that  is,  that  when  the  register  and  re- 
ceiver decided  in  favor  of  Smiley  against  Sam- 
son, in  the  contest  for  the  right  of  preemption 
to  the  land,  they  did  not  give  him  a  patent  cer- 
tificate as  they  did  to  Towsley.  The  reason  for 
this  seems  to  be  that  the  contest  between  him 
and  Samson  was  pr68ecuted  immediately  from 
the  register  and  receiver's  decision  to  the  com- 
missioner, and  from  the  commissioner's  decis- 
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ion  affirming  that  of  the  register  and  receiver 
to  the  Secretary,  so  that  there  was  no  period 
until  the  final  decidon  of  the  latter  when  either 
party  could  have  been  permitted  to  make  entry. 

But  the  record  shows  that,  on  a  full  and 
thorough  investigation,  all  the  officers  of  the 
Land  Department  decided  that  Smiley  had  es- 
tablished his  right  of  preemption,  and  the 
Secretary  overruled  this,  on  the  sole  ground 
that  he  had  filed  a  declaratory  statement  for 
another  tract  of  land.  The  land  in  question 
having  never  been  subject  to  private  entry,  this 
construction  of  the  statute  was  erroneous,  and 
was  made  to  deprive  Smiley  of  his  right,  oth- 
erwise perfect,  to  the  land,  and  vested  the  legal 
title,  which  he  ought  to  have  received,  in 
Samson. 

l%e  ease  eomsa,  therefore,  ae  we  think,  vfithin 
the  principle  just  decided  in  Johnson  v.  Towsiey, 
\anie,  4851  and  the  judgment  of  the  Supreme 
Court  of  Ifebraska  is  affirmed, 

Mr,  Justice  Davis,  being  interested  in  the 
question  involved  in  these  two  cases,  took  no 
part  in  the  decision. 

ated-4  Sawy^  74 ;  86  Minn^  Itt. 


JOHN  T.  SEBIMES,  Admr.  of  William  R 

LucKBTT,  De(»sased,  Plff.  in  Err., 

«. 

THB    CITY   FIRE    INSURANCE    COM 

PANY  OP  HARTFORD. 

(See  8.C..  **Scmmt»  v.  Hartford  Ins.  Co.,**  18  Wall.. 

168-108.) 

lAmiiation  in  policy  of  twelve  months  in  which 
to  sue,  how  ajfected  by  the  war. 

1.  The  period  of  twelve  months  which  an  insur- 
ance policy  allowed  the  plaintiff  for  brinflrlnff  his 
suit  for  a  lofls,  does  not  open  and  expand  Itself  so 
as  to  receive  within  it  three  or  four  years  of  lerai 
disability  created  by  the  war,  and  then  close  to- 
gether at  each  end  of  that  period  so  as  to  complete 
itself  as  though  the  war  had  never  occurred. 

2.  The  disability  to  sue  imposed  on  the  plaintiff 
by  the  war,  relieves  him  wholly  from  the  conse- 
quences of  failing  to  bring  suit  within  twelve 
months  after  the  loss. 

[No.  15.] 
Arffued  Dec.  6, 1871.      Decided  Dec.  18,  1871. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  fur  the  District  of  Connecticut. 

The  case  is  stated  by  the  court. 

Messrs.  WiUiam  Aamerslej'  and  Francis 
FeUowes,  for  plaintiff  in  error: 

It  will  not  be  denied  that  the  period  durine 
which  the  state  of  war  existed  cannot  be  counted 
in  determining  the  date  when  the  right  to  com- 
mence a  suit  expired.  This  principle  was  con- 
ceded on  the  trial  below,  and  is  too  clearly 
established  by  authority  to  require  argument. 

Tucker  v.  Watson,  15  Am.  L.  Keg.,  221; 
Jackson  Ins.  Co.  v.  Stewart,  15  Am.  Law  Reg., 
782;  Conn.  Mut.  L.  Ins.  Co.  v.  HaU,  16  Am. 
Law.  Reg.,  606;  Hanger  v.  AbboU,  6  Wall..  582 
(78  U.  8.,  XVIII.  989);  The  Protector,  9  Wall., 
687  (76  U.  S..  XIX.,  812);  U.  S.  v.  Wiley 
(ante,  211);  Levy  v.  Stewart  (atUe,  86). 

We  claim:  1.  That  our  right  to  sue  for  the 

Vorm.—SuspensUm  of  Statute  of  Limitations  di4- 
riny  war.  See  note  to  Hanger  v.  Abbott,  73 17.  B., 
XVin..988. 
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debt  in  question  was  suspended  by  the  war  be- 
cause our  right  to  the  debt  ceased  at  the  out> 
breaking  of  the  war,  and  the  debt  thenceforth 
remained  subject  to  confiscation  at  the  mercy 
of  the  U.  8.  Congress. 

2.  That  the  debt  so  remained  at  the  mercy 
of  Congress  until  by  the  return  of  peace  (i.  e. , 
by  the  suppression  of  the  rebellion  or  by  a. 
treaty  of  peace)  the  right  of  Congress  to  en- 
force the  confiscation  ceased. 

8.  That,  therefore,  our  right  to  sue  remained 
suspended  until  the  return  of  peace. 

4.  That  neither  the  President  nor  Congreaa 
recognized  such  a  peace  before  Apr.  2.  1866. 
and  the  court  cannot  do  so  without  infringing 
on  the  political  power. 

5.  This  court  has  recognized  the  Proclama- 
tion of  Aug.  20,  1866,  as  a  rightful  exercise  of 
the  President's  power  to  determine  the  suppres- 
sion of  the  rebellion,  and  has  declared  that  that 
date  must  be  accepted  in  all  matters  affecting 
private  Hghis.  U.  S.  v.  Andereon,  9  Wall,  66^ 
(76  U.  S.,~XIX..  615). 

And  the  same  principle  has  been  applied  by 
the  courts  of  Mississippi  in  construing  their 
own  laws.   Orifflng  v.  MUls,  40  Miss.,  611. 

The  plaintiff  having  been  prevented  by  the 
existence  of  war  from  bringing  suit  within  the 
year,  may  bring  suit  at  any  time  within  six 
years. 

The  limitation  clause  is  a  condition  subse- 
quent, and  as  such  is  not  absolute. 

Kon  performance  of  a  condition   may  be 
excusea  by  act  of  QtoA  or  by  Act  of  Legisla 
ture,  or  may  be  waived  by  the  agreement  or 
conduct  of  the  defendant. 

A  similar  condition  has,  in  may  cases,  beei> 
held  not  absolute,  but  liable  to  be  waived  and 
not  binding  where  performance  is  impossible. 

Ripley  v.  Ins.  Co.,  39 Barb.,  552;  N.  t.  v.Ins. 
Co.,  10  Bosw..  687;  Stout  v.  Ins.  Co.,  of  If. 
Haven,  12  la.,  871;  BarOettY.  Ins.  Co.,  46  Me.. 
500:  Ames  v.  Ins.  Co.,  14  N.  Y..  264;  Ins.  Go. 
V.  HaU,  12  Mich.,  202;  CourHn  v.  Ins.  Co.,  A^ 
Pa.,  828. 

Mr.  R,  D.  Hubbard*  for  defendant  in 
error. 

Mr.  Justice  Miller  delivered  the  opinion  of^ 
the  court: 

This  is  an  action  on  a  policy  of  insurance 
commenced  on  the  81st  day  of  October,  1866. 
in  the  Circuit  Court  of  the  United  States  for 
the  District  of  Connecticut,  for  a  loss  which 
occurred  on  the  5th  day  of  January.  1860. 

The  only  plea  of  the  defendant  is.  that  the 
action  was  not  brought  within  twelve  months- 
after  the  loss  occurred,  as  provided  by  one  of 
the  conditions  of  the  policy.  To  this  pfea  there 
are  replications  setting  up,  among  other  things, 
that  the  late  civil  war  prevented  Uie  bringing  of 
the  suit  within  the  twelve  months  provided  by 
the  condition,  the  plaintiff  being  a  resident  of 
the  State  of  Mississippi,  and  the  defendant  of 
Connecticut,  during  all  that  time. 

There  is,  in  the  record,  a  paper  purporting* 
to  be  an  opinion  of  the  court,  and  a  finding  of 
the  facts  by  the  court,  which  finding  is  so 
mixed  up  with  the  argument  of  the  court  in 
support  of  its  decision  that,  under  the  con- 
struction so  frequently  given  to  the  Act  of 
March  8,  1865.  the  paper  cannot  be  treated  as  a. 
part  of  the  record,  and  can  give  us  no  aid  in 
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deciding  the  case,  except  what  may  be  derived 
from  the  able  argument  of  the  learned  judge 
who  decided  it  below. 

Fortunately,  the  pleadings  themselves  set  up 
facts  of  which  this  court  can  take  judicial  no- 
tice, sufficient  to  enable  us  to  decide  on  the  al 
le>^  error  of  the  record,  which  is  that  the 
plea  of  defendant  waa  held  to  prevent  a  good 
bar  to  the  action,  notwithstanding  the  effect  of 
the  war  on  the  rights  of  the  parties. 

The  circuit  court,  in  arriving  at  this  conclu- 
sion held:  first,  that  the  condition  in  the  con- 
tract limiting  the  time  within  which  suit  could 
be  brought.  was,like  the  Statute  of  Limitations, 
susceptible  of  such  enlargement  in  point  of 
time,  as  was  necessary  to  accommodate  itself  to 
the  precise  number  of  days  during  which  the 
plaintiff  was  prevented  from  bringmg  suit  by 
the  existence  of  the  war.  Ascertaining  this  by 
reference  to  certain  public  acts  of  the  Political 
Department  of  the  Qoveniment,the  court  found 
that  there  was,  between  the  time  at  which  it 
fixes  the  commencement  of  the  war  and  the  date 
of  the  plaintiff's  loss,  a  certain  number  of  days 
which,  if  added  to  the  time  between  the  close 
of  the  war  and  Uie  conamencement  of  the  ac- 
tion, amounted  to  more  than  twelve  months  al- 
lowed by  the  condition  of  the  contract. 

It  is  not  necessary,  in  the  view  which  we 
take  of  the  matter,  to  inquire  whether  the  cir 
cuit  court  was  correct  in  the  principle  by  which 
it  fixed  the  date,  either  of  the  commencement 
or  cessation  of  the  disability  to  sue  growing  out 
of  the  events  of  the  war.  For  we  are  of  opin- 
ion that  the  period  of  twelve  months  which  the 
contract  allowed  the  plaintiff  for  bringing  his 
suit  does  not  open  ana  expand  itself  so  as  to  re- 
ceive within  it  three  or  four  years  of  legal  dis- 
ability created  by  the  war  and  then  close  togeth- 
er at  each  end  of  that  period  so  as  to  complete 
itself,  as  though  the  war  had  never  occurred. 

It  is  true  that,  in  regard  to  the  limitation  im- 
posed by  statute,  this  court  has  held  that  the 
time  may  be  so  computed,  but  there  the  law 
imposes  the  limitation  and  the  law  imposes  the 
disability.  It  is  nothing,  therefore,  but  a  nec- 
essary legal  logic  that  the  one  period  should  be 
taken  from  the  other.  If  the  law  did  not,  by  a 
■ecessary  implication,  take  this  time  out  of 
that  prescribed  by  the  statute,  one  of  two 
tbinss  would  happen:  either  the  plaintiff 
would  lose  his  right  of  suit  by  a  judicial  con- 
struction of  law  which  deprived  him  of  the 
right  to  sue  yet  permitted  the  statute  to  run  un- 
til it  became  a  complete  bar,  or  else,  holding 
the  statute  under  the  circumstances  to  be  no  bar, 
the  defendant  would  be  left,  after  the  war  was 
over,  without  the  protection  of  any  limitation 
whatever.  It  was,  therefore,  necessary  to  adopt 
the  time  provided  by  the  statute  as  limiting  the 
right  to  sue,  and  deduct  from  that  time  the 
period  of  disability. 

Such  is  not  the  case  as  regards  this  contract. 
The  defendant  has  made  its  own  special  and 
hard  provision  on  that  subject.  It  is  not  said, 
as  in  a  statute,  that  a  plaintiff  shall  have  twelve 
months  from  the  time  his  cause  of  action  ac- 
crued to  commence  suit,  but  twelve  months 
from  the  time  of  loss;  yet  by  another  condition 
the  loss  is  not  payable  until  sixty  days  after  it 
shall  have  been  ascertained  and  proved.  The 
condition  is  that  no  suit  or  action  shall  be  sus- 
tainable unless  commenced  within  the  time  of 
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twelve  months  next  after  the  loss  shall  occur, 
and  in  case  such  action  shall  be  commenced 
after  the  expiration  of  twelve  months  next  after 
such  loss,  the  lapse  of  time  shall  be  taken  and 
deemed  as  conclusive  evidence  against  the  va- 
lidity of  the  claim.  Now,  this  contract  relates 
to  the  twelve  months  next  succeeding  the  oc- 
currence of  the  loss,  and  the  court  has  no  right, 
as  in  the  case  of  a  statute,  to  construe  it  into  a 
number  of  days  equal  to  twelve  months,  to  be 
made  up  of  the  days  in  a  period  of  five  years 
in  which  the  plaintiff  could  lawfully  have  com- 
menced his  suit.  So,  also,  if  the  plaintiff  shows 
any  reason  which  in  law  rebtits  the  presump- 
tion, which,  on  the  failure  to  sue  within  twelve 
months,  is,  by  the  contract,  made  conclusive 
against  the  validity  of  the  claim,  that  presump- 
tion is  not  revived  again  by  the  contract.  It 
would  seem  that  when  once  rebutted  fully, 
nothing  but  a  presumption  of  law  or  presump- 
tion of  fact  could  again  revive  it.  There  is 
nothing  in  the  contract  which  does  it,  and  we 
know  of  no  such  presumptions  of  law.  Nor 
does  the  same  evil  consequence  follow  from  re- 
moving absolutely  the  bar  of  the  contract  that 
would  from  removing  absolutely  the  bar  of  the 
statute,  for  when  the  bar  of  the  contract  is  re- 
moved there  still  remains  the  bar  of  the  statute, 
and  though  the  plaintiff  may  show  by  bis  dis- 
ability to  sue  a  sufficient  answer  to  the  twelve 
months  provided  by  the  contract,  he  must  still 
bring  his  suit  within  the  reasonable  time  fixed 
by  the  legislative  authority,  that  is,  by  the  Stat- 
ute of  Limitations. 

We  have  no  doubt  that  the  disability  to  sue 
imposed  on  the  plaintiff  by  the  war,relieveshim 
from  the  consequences  of  failing  to  bring  suit 
within  twelve  months  after  the  loss,  because  it 
rendered  a  compliance  with  that  condition  im- 
possible and  removes  the  presumption  which 
that  contract  says  shall  be  conclusive  against 
the  validity  of  the  ylaintiff 's  claim.  That  part 
of  the  contract,  therefore,  presents  no  biu*  to 
the  plaintiff's  right  to  recover. 

As  the  Gircuit  Court  founded  its  judgmeni  on 
the  proposition  that  it  did,  thatjudgmerU  mtut  be 
reversed,  and  the  ease  remanded  for  a  new  tried. 

Cited— 16  Wall.,  IM'JSfSt  Wall.,  1587  :  1  Flipp^!3SS\ 
SON.  Y.,028  ;  10  Am.  Rep., 632, &40, 544 (60  N.  Y.,  682); 
18  Am.  Rep.,  600  (24  Gratt.,  487) ;  18  Am.  Rep.,  747  (8 
Vroom,  444). 


DAVID  R.  STOCKWELL  kt  al.,  Plffs,  in 

Err., 
e. 

UNITED  STATES. 

(See  8.  C,  18  Wall.,  631-668.) 

Action  of  debt  by  United  States  to  recover  pen- 
alty— construction  of  Duty  Aet—partners,u>hen 
UMefoT  torts  of  one  of  their  number— prin- 
dpal,  liable  for  agent's  torts — acts  and  decla- 
rations ofagent,when  evidence — liability  of  im- 
porters— repeal  of  Act. 

1.  A  oivil  action  of  debt  will  lie,  at  the  suit  of  the 
United  States,  to  recover  the  forfeitures  or  penal' 
ties  Incurred  uader  the  Duty  Act  of  Mar.  3, 1823. 

2.  Debt  lies  whenever  a  sum  certain  is  due  to  the 
plaintiff,  or  a  sum  which  can  readily  be  reduced  to 
a  certainty. 

8.  The  Act  of  1828  is  remedial  in  its  character,  and 
it  is  not  the  less  so  because  the  liability  or  the 
wrong-doer  is  measured  by  double  the  value  of  the 
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goods  received,  concealed  or  purchased,  instead  of 
their  slnirle  value. 

4.  Partners  are  all  liable  to  make  indemnity  for  the 
tort  of  one  of  their  number,  committed  by  him  in 
the  course  of  the  partnership  business. 

6.  The  tortious  act  of  the  agent  is  the  act  of  his 
principals,  If  done  in  the  course  of  his  agency, 
thougn  not  directly  authorized. 

6.  Whatever  an  ag-ent  does  or  says  in  reference  to 
the  business  in  which  he  is  at  the  time  employed, 
and  within  the  scope  of  his  authority,  is  done  or 
said  by  the  principal ;  and  may  be  proved,  as  well 
in  a  crimlnu  as  a  civil  case. 

7.  Section  2d  of  the  Act  of  1828  applies  to  illegal 
importers. 

8.  That  section  was  not  repealed  bv  the  Act  of 
July,  1866,  so  as  to  affect  a  suit  brought  to  enforce 
liabilltiea  Incurred  before  the  latter  Act  was  passed. 

[No.  77.] 
Argued  Nov.  17,  1871.     Decided  Dec.  11,  1871, 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Maine. 

The  case  is  stated  in  the  opinion. 

Mr.  R.  H.  Dana,  Jr.,  for  plaintiffs  in  error: 

Where  the  proceeding  is  by  the  sovereign  and 
for  a  penalty  based  on  an  offense,  it  must  be 
by  indictment  or  by  information  of  debt. 

This  statute  (1823,  ch.  58)  evidently  looks  to 
proceedings  criminal,  or  at  least  prerogative  in 
their  nature. 

(1)  Section  2  makes  the  penalty  depend  **  on 
conviction  thereof." 

(2)  It  requires  knowledge  on  the  part  of  the 
offender. 

(8)  The  offense  and  penalty  are  not  based  on 
illegal  importation,  but  on  the  knowingly  con- 
cealing, etc. ,  goods  illegally  imported. 

The  provisions  of  section  5,  that  the  penalties 
and  forfeitures  "shall  be  sued  for  and  re- 
covered "  in  the  manner  prescribed  by  the  Act 
of  1709,  ch.  22.  sec.  89,  does  not  necessarily 
give  a  civil  action  of  debt.  The  words  **8ued 
for"  "recovered"  will  embrace  the  informa- 
tion of  debt,  and  even  an  indictment  for  a 
penalty. 

Act  1808,  ch.  8,  sec.  6,  2  Stat.,  454;  Wdlth  v. 
U.  i9.,8  Wood.  &M.,  845. 

There  was  error  in  the  ruling,  that  in  a  pro- 
ceeding under  the  Act  of  1828,  the  knowledge 
required  of  the  defendants  was  conclusively  pre- 
sumed from  the  knowledge  possessed  by  their 
agent,  being  iheir  partner  in  the  transaction. 

If  an  agent  or  partner,  in  the  course  of  his  em- 
ployment, willfully  does  an  act  in  violation  of 
law,  the  principal  or  partner  is  not  liable,  ex- 
cept upon  evidence  that  he  authorized  or  adopted 
it.  All  absolute  instruction,  aa  this  substan- 
tially was.  that  from  the  fact  of  an  authorit}r  to 
buy  and  ship  goods,  an  illegal  act  of  shipping 
goods  by  a  fraudulent  invoice  or  description 
was  in  law  the  act  of  the  partnership,  and  not 
open  to  rebuttal,  would  be  incorrect.  Story, 
Ag.,  sec.  456;  McManu9  v.  OriekeU,  1  East,  106. 

Such  ruling  would  deprive  the  defendants  of 
the  benefit  oi  the  presumption  that  no  one  does 
an  act  prohibited  by  law.  This  presumption 
applies,of  course,  to  the  authorizing  of  an  illegal 
act  by  another.  It  is,  doubtless,  a  rebutable  pre- 
sumption and  cannot  overweigh  facts,  and  is  to 
be  balanced  with  other  presumptions;  but  the 
defendants  should  have  the  benefit  of  it  in  the 
scales 

Bennett  v.  CfUmgh,  1  B.  &  Aid.,  461:  Susons 
V.  Dixon,  5  B.  &  Cr.,  758;  8.  (7.,  8  Dowl.  & 
R.,  526;  WHetm  v.  Bankin,  6  Best.  & Sm.,  20»; 
Peachey  v.  Bawland,  18  C.  B.,  182;  Lyons  v. 
MaHin,  8  Ad.  &  £.,  512;  Freeman  v.  BMher, 
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18  Q.  B.,  780;   Eonie  v.  Boweraft,  8  East,  196; 
Best.  Presumptions,  64-68;  Tayl.  Ev..  116. 

The  instructions  were  erroneous  in  other  re- 
spects. They  require  the  jury  to  find  that  the 
defendants  knew  of <ihe  illegal  importations,f  rom 
the  mere  fact  of  the  knowledge  of  their  partner 
in  a  foreign  country,  without  submitting  to  the 
jury  the  question  whether  the  defendants  au- 
thorized the  act  of  their  agent  and  partner,or  d  id 
in  fact  know  of  it. 

In  all  cases  where  knowledge  is  required  by 
statute,  the  question  of  knowledge  is  left  to  the 
jury,  with  instructions  as  to  presumptions  and 
prima  fade  proof,  etc.,  but  on  balancing  the 
presumptions  arising  on  each  side  and  the  facts 
proved,  the  jury  must  be  satisfied  of  the  knowl- 
edge. A  careful  examination  of  the  cases  will 
show  that  such  is  always  the  course  taken  when- 
ever a  principal  or  partner  is  charged  for  a  pen- 
alty or  even  to  make  good  a  loss,  by  reason  of 
an  act  of  an  agent  or  partner,  if  knowledge  on 
his  part  is  an  ingredient. 

Beg.  V.  Dean,  12  Mees.  &  W.,  39;  Oooper  ▼. 
Siade,  6  H.  of  L.  Cas.,  749;  (^ueen  v.  Bradley, 
10  Mod.,  155;  King  v.  Diaxm,  3  Maule&8.,ll; 
Kingy.  Manning,  2  Com.,  616:  AttyOtn.  y. 
Riddle,  2  Cr.  &  J..  498;  Atty  Oen.  v.  Siddan,  1 
Cr.  &  J.,  220;  U.  8.  v.  Ha&erstadt,  Gilp.,  862; 
Graham  v.  /Vcoc*,  L.  R.,  8  Pr.  C,  845. 

So  in  civil  suits  where  knowledge  is  required. 

Lewis  V.  Beed,  18  Mees.  &  W.,  884;  Owtff  ▼. 
BuUard,  28  How.,  172  (64  U.  S.,  XVI.,  424). 

In  all  cases  when  the  principal  or  partner  has 
not  authorized  the  act  or  adopted  it  with  knowl- 
edge, he  is  held  liable  only  to  make  good  the 
loss,  or  to  the  extent  of  the  consideration  or 
benefit  received 

U.  8.  y.Halberetadt,  Gilp.,262;  Turnery.  2i. 
B.  B.  B.,  84  Cal.,  594;  HtUehins  v.  Turner,  8 
Humph.,  415;  8m.  Lead.  Cas.  (H.  &  W.),  839; 
Story,  Ag.,  sec.  458:  Morley  v.  Oaitford,  2  H. 
Bl.,  442;  McManiiB  v.  OricksU,lEBSt,lW;  Oor- 
dan  v.  BoU,  4  Exch.,  865  (7  Dowl.  &  L.,  87); 
8harrod  v.  L.  d,  N.  W.  B.  B.,  4  Exch.,  580  (7 
Dowl.  &  L.,  218);  Taylor  v.  Green,  8  C.  &  P.. 
816. 

The  Act  of  1866,  ch.  201.Bec.4, 14  Stat,  at  JL.. 
179,  inflicts  a  penalty  for  the  same  offense  as  set 
forth  in  the  Act  of  1823.  This  penalty  may  be 
less  than  that  of  the  Act  of  1828,  as  it  may  be  a 
fine  of  only  $50.  It  must,  therefore,  be  held  to 
supersede  and  repeal  the  penalty  under  the 
former  Act.  The  proceedings  in  this  suit  wer« 
commenced  after  the  passage  of  the  latter  A.ct. 
Aug. ,  1866,  and  are  not  saved  by  section  44  of 
the  Act,  14  Stat,  at  L.,  188. 

Mesere,  B.  H.  Bristow,  SoUeOorGen,,  and 
C*  H«  Hill*  for  defendants  in  error: 

Debt  is  maintainable,  and  is  the  proper  action 
to  recover  forfeitures  and  penalties  incurred  by 
force  of  the  Act  under  consideraUon. 

U.  8.  V.  Bougker,  6  McLean,  281 ;  Waleh  v. 
cr.  8.,  8  W.  &  M..  842;  U.  8.  ▼.  Allen,  4  Day. 
474:  U.  8.  v.  Lyman,  1  Mas.,  482;  Jacob  v.  r. 
8.,  1  Brock,  520:  Act  1828,  ch.  68,  sec  5,  8 
Stat,  at  L.,  781;  Act,  1799,  ch.  22,  see.  89.  1 
Stat,  at  L.,  695. 

The  same  form  of  action  is  an  appropriate 
remedy  to  recover  unpaid  duty  in  cases  where 
goods  from  a  foreign  country  have  been  im- 
ported without  payment. 

Penalties  and  duties  are  alike  debts  due  to  the 
Qovemment    Payment  of  either  does  not  ex- 
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tlnguish  the  other.  The  duty  becomes  due  by 
the  importation.  The  penalty  grows  out  of  the 
fraud.  They  arise  from  different  sources,  and 
may  both  be  demanded  and  recovered.  U.  8. 
▼  Lyman,  1  Mas.,  482. 

As  for  the  joinder  of  counts  for  both  penal- 
ties and  duties,  it  is  well  settled  that  whenever 
the  same  plea  may  be  pleaded  and  the  same 
Judgment  given  on  two  counts,  they  may  be 
Joined  in  the  same  declaration ;  and  the  fact  that 
the  duties  were  to  be  paid  in  gold,  is  not  suffi- 
cient to  take  the  case  out  of  the  operation  of 
that  rule  of  pleading,  as  that  matter  is  regulated 
by  statute. 

Rockwell  V.  CT.  A,  Int.  Rev.  Rec.,  supra; 
Brown  v.  Dickson,  1  T.  R.,  276;  CheangKeev. 
U.  8.,  8  Wall,  820  (70  U.  8..  XVIII. ,  72). 

The  defendants  are  chargeable  with  knowl- 
edge procured  by  their  partner  and  agent,  Le- 
man  Stockwell.  who  transacted  the  business. 

The  Distilled  8piriU  {ante,167);  CasOe  v.  BuU- 
ard,  28  How.,  188  (64  U.  S.,  XVL,  429). 

Partners  constitute,  as  such,  but  one  person 
in  law;  and  the  act  of  one  in  the  business  con- 
stituting the  subject-matter  of  the  partnership, 
is  dffUiter,  the  act  of  all.  They  are  liable  in 
solido  for  the  tort  of  one  of  their  number,  if  that 
tort  was  committed  by  him  as  partner,  and  in 
the  course  of  the  partnership  business. 

Locke  V.  Steams,  1  Met.,  SiSO;  Hawkins  v.  Ap- 
pleby, 2  Sandf.,421;  Glasgow Exch,  Co,  v.  Drew, 
2  MacQueen,  108. 

Mr.  Justice  Stronif  delivered  the  opinion  of 
the  court: 

This  was  an  action  brought  to  recover,  inter 
alia,  double  the  value  of  certain  importations  of 
shingles,  alleged  to  have  been  illegally  made 
and  received  and  concealed  and  bought  by  the 
defendants  with  the  knowledge  that  the  shingles 
had  been  illegally  imported  into  the  United 
States.  It  was  found  upon  the  2d  section  of  the 
Act  of  March  8.  1823,  8  Stat,  at  L.,  781,  which 
enacted  *'  That  if  any  person  or  persons  shall 
receive,  conceal  or  buy  any  goods,  wares  or 
merchandise,  knowing  them  to  have  been 
illegally  imported  into  the  United  States  and 
liable  to  seizure  by  virtue  of  any  Act  in  relation 
to  the  revenue,  such  person  or  persons  shall,  on 
conviction  thereof,  forfeit  and  pay  a  sum  double 
the  amount  or  value  of  the  goods,  wares  or  mer- 
chandise, so  received,  concealed  or  purchased." 
A  verdict  and  Judgment  having  been  recovered 
against  the  defendants  in  the  court  below,  the 
record  has  been  removed  into  this  court,  and 
four  errors  have  been  assigned. 

The  first  is, that  a  civil  action  of  debt  wiil  not 
lie,  at  the  suit  of  the  United  Stales,  to  recover 
the  forfeitures  or  penalties  incurred  under  this 
Act  of  Congress,  and  that  the  court  below  erred 
in  holding  that  such  an  action  might  be  main- 
tained. It  is  not  contended  that  an  action  of 
debt  will  not  lie  to  recover  duties,  if  the  defend- 
ant be  the  owner  or  importer  of  the  goods  im- 
ported, for  it  is  conceded  Uiat  by  the  Act  of 
importing,  an  obligation  to  pay  the  duties  is  in- 
curred. The  obligation  springs  out  of  the 
statutes  which  impose  duties,  if  or  is  it  doubted 
that  when  a  statute  gives  to  a  private  person  a 
right  to  recover  a  penalty  for  a  violation  of  law 
he  may  maintain  an  action  of  debt,  but  it  is  in- 
sisted that  when  the  Government  proceeds  for  a 
penalty  based  on  au  offense   against  law,  it 
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must  be  by  indictment  or  by  information.  No- 
authority  has  been  adduced  in  support  of  this 
position,  and  it  is  believed  that  none  exists.  It 
cannot  be  that  whether  an  action  of  debt  is 
maintainable  or  not  depends  upon  the  question 
who  is  the  plaintiff.  Debt  Ues  whenever  a  sum 
certain  is  due  to  the  plaintiff , or  a  sum  which  can 
readily  be  reduced  toacertainty — asum  requiring 
no  future  valuation  to  settle  its  amount.  It  is  not 
necessarily  founded  upon  contract.  It  is  im- 
material m  what  manner  the  obligation  was 
incurred,  or  by  what  it  is  evidenced,  if  the 
sum  owing  is  capable  of  being  definitely  as- 
certained. The  Act  of  1823  (8  Stat,  at  L..  781) 
fixes  the  amount  of  the  liability  at  double  the 
value  of  the  goods  received,  concealed  or  pur- 
chased, and  the  only  party  injured  by  the  illegal 
acts,  which  subject  the  perpetrators  to  the  tia- 
bility,isthe  United  States.  It  would  seem,  there- 
fore, that  whether  the  liabilitv  incurred  is  to  be  re- 
garded as  a  penalty,  or  as  liquidated  dama^ 
for  an  inlury  done  to  the  United  States,  it  is  a 
debt,  ana  as  such  it  must  be  recoverable  in  a 
civil  action. 

But  all  doubts  respecting  the  matter  are  set 
at  rest  by  the  4th  section  of  the  Act,  which  en  - 
acted  that  all  penalties  and  forfeitures  incurred 
by  force  thereof  shall  be  sued  for,  recovered, 
distributed  and  accounted  for  in  the  manner 

grescribed  by  the  Act  of  March  2d,  1799  (1 
tat.  at  L.,  627)  entitled  '*  An  Act  to  Regulate 
the  Collection  of  Duties  on  Imports  and  Ton- 
nage." By  referring  to  the  89th  section  of  that 
Act  it  will  be  seen  that  it  directs  all  penalties, 
accruing  by  any  breach  of  the  Act,  to  be  sued 
for  ana  recovered,  with  costs  of  suit,  in  the 
name  of  the  United  States  of  America,  in  anv 
court  competent  to  try  the  same;  and  the  col- 
lector, within  whose  district  a  forfeiture  shall 
have  been  incurred,  is  enjoined  to  cause  suits 
for  the  same  to  be  commenced  without  delay. 
This  manifestly  contemplates  civil  actions,  as 
does  the  proviso  to  the  same  section,  which  de- 
clares that  no  action  or  prosecution  shall  be 
maintained  in  any  case  under  the  Act.  unless  the 
same  shaJl  have  been  commenced  within  three 
years  after  the  penalty  or  forfeiture  was  incurred. 
Accordingly,  it  has  frequently  been  ruled  that 
debt  will  Tie  at  the  suit  of  the  United  States,  to 
recover  thepenalties  and  forfeitures  imposed  by 
statutes.  U.  8,  v.  CoU,  Pet.  (C.  C),  145;  Jacob 
V.  U.  8.,  1  Brock.,  520;  U.  8,  v.  Bougher,  6 
McLean,  277;  WaUh  v.  U.  8,,  8  Wood.  &  M., 
842;  U.8,  v.  Lyman,  1  Mas.,  482;  U,  8.  v.  AUen, 
4  Day,  474.  It  is  true  that  the  Statute  of  1828 
imposes  the  forfeiture  and  liability  to  pay 
double  the  value  of  the  goods  received,  con- 
cealed or  purchased  with  knowledge  that  they 
had  been  illegally  imported,  "on  conviction 
thereof."  It  may  be,  therefore,  that  an  indict- 
ment or  information  might  be  sustained.  But 
the  question  now  is,  whether  a  civil  action  can 
be  brought  and,  in  view  of  the  provision  that 
all  penalties  and  forfeitures  incurred  by  force 
of  the  Act  shall  *'  be  sued  for  and  recovered**  as 
prescribed  by  the  Act  of  1799,  we  are  of  the 
opinion  that  debt  is  maintainable.  The  expres- 
sion '*  sued  for  and  recovered**  is  primarily  ap- 
plicable to  civil  actions,  and  not  to  those  of  a 
criminal  nature. 

The  second  assignment  of  error  is  that  the 
jury  were  instruct^  the  knowledge  of  the  de- 
fendants required  by  the  statute  in  order  to 
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render  them  liable,  was  conclusively  presumed 
from  the  knowledge  of  their  agent,  their  partner 
in  the  transaction.  This  is  hardly  a  fair  ex- 
hibition of  what  the  court  did  charge.  The  in- 
struction given  to  the  jury,  and  all  that  is  as- 
signed for  error,  was  that  **if  Leman  Stockwell, 
as  a  member  of  the  firm,  engaged  in  the  shingle 
business  at  the  time  of  the  importation  and  re- 
ception of  the  shingles  at  Bangor,  knew  that 
they  were  Province  shingles,  liable  to  duty  and 
seizure,  and  illegally  imported,  it  was  not 
necessary  for  the  Government  to  prove  that  the 
defendants  personally  had  actual  knowledge  of 
these  facts,  which  were  then  within  the  knowl- 
edge of  their  partner,  Leman  Stockwell."  This 
is  all  which  is  embraced  in  the  assignment. 
But  the  court  added,  that  "if  with  this  knowl- 
edge, as  before  stated  on  Leman's  part,  that 
the  fthingles  were  illegally  imported  and  liable 
to  seizure,  D.  R.  Stockwell  &  Co.,  in  the  usual 
course  of  the  business,  received  the  shingles  at 
Bangor,  and  thev  were  disposed  of  by  them, 
and  the  profits  of  the  business  divided  as  stated 
above,  the  jury  were  authorized  to  find  that  the 
defendants,  being  Leman's  partners,  received 
the  shingles  knowing  the  same  were  illegally 
imported  and  liable  to  seizure."  Taking  this 
together,  and  it  must  be  so  taken,  for  the  ex- 
ception was  general  to  the  instructions  given,  it 
cannot  be  saia  to  justify  the  complaint  that  the 
court  ruled  that  knowfedire  of  the  defendants 
that  the  shingles  had  been  ulegally  imported  was 
conclusively  presumed  from  the  knowledge  of 
Leman  Stockwell,  their  partner.  QualiflS  by 
what  was  added  to  the  language  alleged  to  be 
erroneous,  it  amounts  to  no  more  thnn  that  the 
Jury  might  presume  such  knowledge  from  the 
facts  stated. 

To  understand  the  force  and  merits  of  this 
Instruction,  it  is  necessary  to  notice  concisely 
the  facts  of  which  evidence  had  been  given  at 
the  trial. 

The  defendants  were  lumber  dealers  resident 
in  Bangor,  in  the  State  of  Maine,  and  partners 
under  the  firm  name  of  D.  R.  Stockwell  & 
Co.  In  1808  thev  made  an  arrangement  with 
Leman  Stockwell,  a  brother  of  one  of  the  part- 
ners, that  he  should  go  to  Aroostook  County, 
in  Maine,  and  to  Frederickton  and  St.  John, 
in  the  Province  of  New  Brunswick,  and  there 
collect,  buy  and  forward  shingles,  consigned 
to  the  firm  at  Bangor.  By  the  arrangement 
he  became  a  partner  with  them  in  the  shingle 
business,  done  in  pursuance  of  it.  He  pur- 
chased shingles  and  shipped  them  from  St.  John 
to  Bangor,  consigned  to  the  firm.  Some  of 
these  shingles  were  of  Provincial  growth, 
known  to  Leman  Stockwell  to  be  such.  They 
were,  of  course,  subject  to  duties.  There  was 
evidence  that  Leman  Stockwell  knew  them  to 
be  subject  to  duties,  and  liable  to  seizure  if  the 
duties  were  not  paid,and  that  with  that  knowl- 
edge he  exported  them  from  St.  John,  docu- 
mented as  of  the  growth  of  Maine,  with  the  in- 
tent that  they  should  be  and  in  order  that  they 
might  be  imported  as  free  from  duty.  When 
the  cargoes  came  to  Bangor,  in  1868  or  1864, 
the  defendants  reported  them  at  the  custom- 
house with  the  manifest  and  foreign  clearances 
and  with  certificates  or  affidavits  of  their  Amer- 
ican origin.  No  duties  were,  therefore,  exact 
ed,  nor  were  entries  required  to  be  made,  or  in- 
voices or  bills  of  lading  to  lie  produced ;  but 
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the  collector  allowed  the  shingles  to  be  taken 
to  the  sheds  of  the  defendants,  where  they 
were  received,  sorted  and  sold  in  the  usual 
manner  of  the  trade.  An  account  was  kept  of 
the  business,  and  at  the  end  of  each  year  the 
profits  were  divided  between  Leman  Stockwell 
and  the  members  of  the  firm.  When  subse 
quently  it  was  discovered,  after  all  the  shingles 
had  been  sold,  that  they  were  not  of  Americ&n 
origin,  but  were  the  growth  of  the  Province  of 
New  Brunswick,  and  as  such  subject  to  duties 
and,  conse<iuent]y.  that  they  had  beenillegallr 
imported,  in  fraud  of  the  revenue  laws,  this 
action  was  brought.and  at  the  trial  the  defend- 
ants requested  tne  court  to  charge  the  jury 
*'  that  they  must  be  satisfied,  as  to  each  de- 
fendant, that  he  knew  that  the  shingles  had 
been  illegally  imported, and  were  liable  to  seiz- 
ure, before  he  received,  concealed  or  bought 
the  same:  and  that  such  receiving,  concealing 
or  buying  must  have  been  with  an  intent  to  de- 
fraud the  revenues."  The  court,  however,  in- 
structed the  jury,  as  we  have  above  stated.  It 
is  now  insisted  that  in  thus  charging  the  jury 
the  court  fell  into  error.  The  argument  is  rest- 
ed mainly  upon  the  assumption  that  the  statute 
upon  which  the  action  is  founded  is  a  penal 
statute  intended  solely  for  the  punishment  of 
crimes  against  the  revenue  laws.  It  is  not  seri- 
ously denied  that  in  civil  transactions  a  prin- 
cipal or  a  partnership  is  affected  by  the  knowl- 
edge of  the  agent  or  copartner,  and  that  the 
knowledge  of  the  agent  is  in  law  attributed  to  his 
principal,  as  well  as  that  of  the  partner  to  all 
the  members  of  the  firm;  nor  is  it  much  insist- 
ed that  a  principal,  or  copartner.  Is  not  liable 
for  the  tort  of  an  agent, or  copartner,  done  with- 
out his  knowledge  or  authority,  in  suits  brought 
by  third  persons  to  recover  compensation  or 
indemnitv  for  loss  sustained  in  consequence  of 
the  tort ;  but  it  is  argued  that  the  rule  does  not 
apply  in  the  case  of  suits  for  a  penalty.  It  be- 
comes, then,  material  to  consider  the  nature 
and  purposes  of  the  statute  under  which  it 
is  claimed  the  liability  of  the  defendants  has 
arisen.  Is  it  strictly  punitive,  or  is  it  remedial  ? 

When  foreign  merchandise,  subject  to  du- 
ties,is  imported  into  the  country,  the  act  of  im- 
portation imposes  upon  the  importer  the  obli- 
gation to  pay  the  legal  charges.  Besides  this, 
the  goods  themselves,  if  the  duties  be  not  paid, 
are  subject  to  seizure  and  appropriation  by  the 
Government.  In  a  very  important  sense  they 
become  the  property  of  the  Government.  Every 
act,  therefore,  whidi  interferes  with  the  right 
of  the  Government  to  seize  and  appropriate 
the  property  which  has  been  forieitra  to  it,  or 
which  may  hinder  the  exercise  to  its  right  to 
seize  and  appropriate  such  property  is  a  wrong 
to  property  rights,  and  is  a  fit  subject  for  in- 
demnity. Now,  it  is  against  interference  with 
the  ri^ht  of  the  Government  to  seize  and  ap- 
propriate to  its  own  use  property  illegally  im- 
ported that  the  Statute  of  1823  was  aimed. 

It  was  to  secure  indemnity  for  a  wrong  to 
rights  of  property.  The  instant  that  goods  are 
illegallv  imported,  the  instant  that  they  pa.ss 
through  the  custom-house  without  the  payment 
of  duties,  the  right  of  the  Government  to  seize 
and  appropriate  them  becomes  perfect.  If  any 
person  receives  them,  knowing  them  to  hav^ 
been  illegally  imported,  or  conceals  them,  or 
buys  them,  his  act  necessarily  embarrasses,  if 
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it  does  not  defeat  altogether  the  possibility 
•of  the  Qovemment's  availiDg  itself  of  its  right 
4Uid  securing  the  property.  It  is» therefore,  mani- 
fest that  the  Act  of  1823  was  fully  as  remedial 
in  its  character,  designed  as  plainly  to  secure 
•ciyil  rights,  as  are  the  statutes  rendering  im- 
porters liable  to  duties.  Its  plain  purpose  was 
to  protect  the  Qovemment  in  the  unembarrassed 
•enjoyment  of  its  rights  to  all  goods  and  mer- 
chandise iUegaUy  imported,andit  proportioned 
indemnity  {or  infringement  upon  such  rights 
to  the  loss  which  such  infringement  might 
•cause.  The  amount  recoverable  is  in  propor- 
tion to  the  value  of  the  goods  abstracted  or  con- 
-cealed.  or  bought,  not  at  all  in  proportion  to 
the  degree  of  criminality  of  the  act  of  receipt 
-or  concealment.  Obviouslv.  there  may  be  more 
guilt  in  concealing  goods  illegally  imported, 
worth  only  $100,  than  in  receivmg  or  con- 
•ceaiing  imported  property  worth  ten  limes 
as  much,  but  the  statute  measures  the  liability 
not  by  the  guilt  but  by  the  value  of  the  goods. 
It  must,  therefore, be  considered  as  remedial, 
as  providing  indemnitv  for  loss.  And  it  is 
not  the  less  so  because  the  liability  of  the  wrong 
doer  is  measured  by  double  the  value  of  the 
goods  received,  concealed  or  purchased,  in- 
stead of  their  sinffle  value.  The  act  of  abstract- 
ing goods  illegally  imported,  receiving,  con- 
cealing or  buying  them,  interposes  difficulties 
in  the  way  of  a  government  seizure,  and  im- 
pairs, therefore,  the  value  of  the  government 
right.  It  is,  then,  hardly  accurate  to  say  that 
the  only  loss  the  Qovemment  can  sustain  from 
•concealing'  the  goods  liable  to  seizure  is  their 
single  value,  or  to  assert  that  the  liability  im- 
posed by  the  statute  of  double  the  value  is  ar- 
bitrary and  without  reference  to  indemnifica- 
tion. Double  the  value  may  not  be  more  than 
-complete  indemnity.  There  are  many  cases  in 
which  a  party  injured  is  allowed  to  recover  in 
A  civil  action  double  or  treble  damages.  Suits 
for  infringement  of  patents  are  instances,  and 
in  some  States  a  plaintiff  recovers  double  dam- 
ages for  cutting  timber  upon  his  land.  It  will 
liardly  be  claimed  that  these  are  penal  actions 
requiring  the  application  of  different  rules  of 
•evidence  from  those  that  prevail  in  other 
actions  for  indemnity.  Regarding,  then,  an 
action  of  debt  founded  upon  the  Act  of  1828 
4IS  a  claim  for  compensation  or  indemnity, 
it  cannot  be  maintained,  upon  authority  or 
principle,  that  the  knowledge  of  the  agent 
that  the  goods  had  been  ille^Ily  imported  is 
not  presumptively  the  knowledge  of  the  prin- 
-cipal.  That,  as  a  general  rule,  partners  are 
all  liable  to  make  indemnity  for  the  tort  of 
one  of  their  number,  committed  by  him  in  the 
•course  of  the  partnership  business,  is  familiar 
doctrine.  It  rests  upon  the  theory  that  the  con- 
tract of  partnership  constitutes  all  its  members 
■agents  for  each  other,  and  that  when  a  loss 
must  fall  upon  one  of  two  innocent  persons, 
he  must  bear  it  who  has  been  the  occasion  of 
the  loss  or  has  enabled  a  third  person  to  cause 
it.  In  other  words,  the  tortious  act  of  the 
agent  is  the  act  of  his  principals,  if  done  in  the 
course  of  his  agency,  though  not  directly  au- 
thorized. And  this  is  emohatically  true  when 
the  principals,  as  in  this  case,  have  received 
and  appropriated  the  benefit  of  the  act.  These 
defendants  received  the  shingles  on  their  arriv- 
al at  Bangor,  presenting  at  the  customhouse 
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false  certificates  of  their  American  origin.  They 
paid  no  duties.  They  removed  the  property  to 
their  own  lumber  sheds.*  sold  it,  and  divided 
the  profits,  retaining  a  portion  for  themselves. 
They  have,  therefore,  now  the  proceeds  of  sale 
of  property  which  was  not  their  own.  but  which 
had  been  forfeited  to  the  United  States,  and 
they  have  secured  and  they  now  hold  these 
proceeds  through  the  tortious  act  of  their  own. 
partner,  who  planned  and  effected  the  fraudu- 
lent importation  for  their  benefit  and  his.  Can 
it  be  that  they  may  derive  a  profit  from  his 
fraud  and  yet  repudiate  hU  act  by  asserting 
that  his  knowledge  of  the  fraud  does  not  affect 
them?  If  they  can,  the  revenue  laws  will  be 
found  utterlv  ineffectual  to  protect  the  reve- 
nues of  the  Government,  and  facilities  to  fraud 
will  be  abundant.  If  an  irresponsible  aeent 
consigns  to  his  principal  foreign  merchandise, 
documenting  it  as  of  American  growth  or  pro- 
duction, it  will  always  be  difficult  if  not  im- 
possible to  prove  knowledge  by  the  principal 
that  the  agent  has  perpetrated  a  fraud,  and  if 
that  is  necessary  to  give  to  the  Government  a 
right  of  action  under  the  Act  of  1828  against 
the  principals  who  claim  or  conceal  property 
thus  brought  into  the  country,  the  Act  utterly 
fails  to  secure  a  remedy  for  the  mischief  against 
which  it  was  intended  to  guard. 

The  plaintiffs  in  error  have  argued  that  in  all 
cases  where  knowledge  is  by  statute  made  es- 
sential to  liability,  whenever  an  attempt  is  made 
to  hold  a  principal  or  partner  responsible  for  a 
loss  occasioned  by  the  act  of  his  agent  or  part- 
ner, the  question  of  his  knowledge,  apart  from 
that  of  the  agent,  is  submitted  to  the  jury,  or, 
ill  other  words,  the  knowledge  of  the  agent  or 
partner  is  regarded  as  distinct  from  that  of  the 
principal.  Kumerouscases  have  been  cited  which 
It  is  supposed  support  this  position.  We  do  not 
find,  however,  that  such  is  the  doctrine  of  any 
of  theuL  The  case  of  Begina  v.  Dean,  12  Mees. 
&  W.,  89,  one  of  the  cases  cited,  was  an  in- 
formation for  penalties  undei*  the  Smuggling 
Prevention  Act  of  8  and  4  Will.  lY.,  in  which 
the  defendant  was  charged,  inter  aHa,  with 
knowingly  harborine  goods  imported  and  ille- 
gally unshipped  wiOiout  payment  of  duties. 
At  the  trial  it  appeared  that  a  clerk  of  the  de- 
fendant, with  the  assistance  of  two  custom- 
house officers,  had  made  false  entries  of  the 
quantities  of  goods  imported,  but  no  knowledge 
of  the  fraud  was  brought  home  to  the  defend- 
ant, although  it  appeared  that  he  had  or  must 
have  derived  benefit  from  the  fraudulent  trans- 
action. Lord  Abinger  told  the  jury  that  as  the 
defendant  had  derived  benefit  from  the  fraud, 
they  might  infer  knowledge  on  his  part  of  the 
fraud  having  been  committed,  and  that  the 
case,  under  those  circumstances,  would  be  made 
out  against  the  defendant.  This  was  very  like 
the  instruction  given,  of  which  the  plaintiffs  in 
error  complain.  On  a  motion  for  a  new  trial, 
for  misinstruction,  the  Exchequer  refused  a 
rule.  It  was  conceded  in  the  argument  that 
when  goods  illegally  imported,  without  pay- 
ment of  duties,  are  brought  to  the  place  of  busi- 
ness of  a  trader,  by  an  agent  or  clerk  of  his, 
known  bv  him  not  to  have  paid  any  duty,  and 
are  founa  there,  there  is  a  fair  inference  that  he 
knew  the  duties  had  been  evaded.  The  ruling 
in  this  case  was  in  a  criminal  proceeding.  The 
information  was  for  a  penalty,  and  not  for  the 
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▼alue  of  the  goods.  Qr€iham  ▼.  Pi>eoek,  8  Priy. 
C.  Law  Rep.,  845,  is  another  case  cited.  There 
the  defendants  were  8(!led,  and  one  of  them  was 
held  liable  for  unshipping  and  landing  eoods 
liable  to  forfeiture.  Ko  question  of  knowledge 
was  mooted.  And  in  none  of  the  other  cases 
dted  do  we  find  it  held  that  in  civil  actions  for 
indemnity,  or  for  double  or  treble  value,  the 
knowledge  of  the  agent  is  not  to  be  imputed  to 
the  principal.  Upon  this  subject  the  opinion 
of  this  court  has  been  outspoken,  and  it  has 
been  in  accordance  with  the  instruction  dven 
to  the  Jury  in  the  case  before  us.  U,  8  ▼.  ^^hod 
ing.  18  Wheat.,  468;  Am.  Fur  Go,  v.  17:  A.  2 
Pet.,  864;  CUgvofs  Champagne,  S  Wall..  140 
[70  U.  8.,  XVIII..  1191.  The  principle  as. 
serted  in  all  those  cases  is,  that  whatever  an  agent 
does  or  says  in  reference  to  the  business  in 
which  he  is  at  the  time  employed,  and  within 
the  scope  of  his  authority,  is  done  or  said  by 
the  principal;  and  may  be  proved,  as  well  in  a 
criminal  as  a  civil  case,  in  like  manner  as  if  the 
evidence  applied  personally  to  the  principal. 

The  British  statutes  for  the  prevention  of 
smuggling  differ  from  our  Act  of  1828.  They 
are  both  penal  and  remedial.  They  impose  not 
odIv  a  liability  for  treble  value  of  goods  ille- 
gally imported,  upon  assisting  in  unlading  them 
or  knowingly  harboring  or  concealing  them,  but 
also  a  stipulated  penaltjr,  in  some  cases  leaving 
to  the  revenue  commissioners  to  determine 
whether  proceedings  shall  be  instituted  for  the 
penalty  or  for  treble  the  damages.  Tet  in  both 
classes  of  cases  the  fraudulent  act  of  a  servant 
is  held  attributable  to  his  master  when  the  mas- 
ter has  derived  a  benefit  from  the  illegal  im- 
?ortalion.  Atty  Oen.  v.  Siddon,  1  Crompt.  & 
.,  220;  Bex  v.  Manning,  2  Com.,  616.  We 
think,  therefore,  the  charge  of  the  court,  of 
which  the  plaintiffs  in  error  complain,  was  not 
erroneous. 

It  is  next  contended  that  section  2d  of  the 
Act  of  1828  cannot  be  construed  to  apply  to 
the  illegal  importers  themselves.  As  it  extends 
onlv  to  acts  done  after  the  illegal  importation 
and  requires  knowledge  of  its  illegality,  it  is 
argued  that  it  aims  rather  at  accessories  after 
the  fact.  We  think,  however,  it  embraces  both. 
If  it  does  not,  then  greater  liabilities  are  laid  on 
the  acceteorv  than  on  the  principal.  The  mis- 
chief at  which  the  Act  aimed  was,  as  we  have 
seen, embarrassing  the  right  of  the  (Government 
to  seize  the  forfeited  goods.  That  may  be  done 
as  well  by  importers  as  others.  They  may  re- 
ceive the  goods  or  conceal  them,  and  the  wrong 
to  the  Government  is  precisely  the  same, 
whether  the  concealment  is  by  them  or  by 
others  who  were  not  the  importers.  It  certainly 
would  be  most  strange  if  the  accessory  to  a 
wrongful  act  were  held  responsible  therefor 
when  the  principal  goes  free.  As  was  said  in 
Orafiam  v.  Poeock  {supra),  the  question  who  is 
liable  for  receiving,  concealing  or  buying  the 
shingles  is  a  question  to  be  determined  irrespect- 
ive of  the  inquiry,  who  is  the  principal  and  who 
the  accessory. 

Finally,  it  is  argued  that  the  Act  of  1828  (sec- 
tion 2)  was  repealed  by  the  Act  of  July  18, 1866 
(14  Stat,  at  L.,  178)  entitled  '*An  Act  Further 
to  Prevent  Smuggling,  and  for  other  purposes," 
the  4th  section  of  which  enacted  "that  if  any 
person  shall  fraudulently  or  knowinglv  import 
or  bring  into  the  United  States  any  goodys,  wares 
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or  merchandise  contrary  to  law,  or  shall  receive, 
conceal,  buy,  sell,  or  in  any  manner  facilitnte 
the  transportation  or  concealment  or  sale  of 
such  gooos,  wares  or  merchandise  after  their 
importation,  knowing  the  same  to  have  been 
importe4  contrary  to  law,  such  eoods,  wares 
and  merchandise  shall  be  forfeited,  and  he  or 
she  shall.on  conviction  thereof  before  any  court 
of  competent  jurisdiction,  be  fined  in  any  stim 
not  exceeding  $6,000  nor  less  than  $50,  or  tie 
imprisoned  for  any  time  not  exoeeduig  two 
years,  or  both,  at  the  discretion  of  such  court.  "^ 
The  48d  section  of  that  Act  enacted  that  all 
other  Acts  and  parts  of  Acts  conflicting  with  or 
supplied  by  it  should  be  repealed.  It  is  now  in- 
sisted that  the  Act  of  1828  was  in  conflict  with 
this  Act,  or,  if  not,  that  it  was  supplied  by  it. 
Very  clearly,  however,  this  is  not  maintainable. 
The  Act  of  1828  was,  as  we  have  seen, remedial 
in  its  nature.    Its  purpose  was  to  secure  full 
compensation  for  inteiferenoe  with  the  lirhta 
of  the  United  ^4tates.   The  Act  of  1866  (14  Stat, 
at  L.,  179)  is  strictly  penal,  not  at  iSX  remedial. 
It  was  avowedly  enacted  further  to  prevent 
smuggling.     Its  design,  therefore,  was  not  to 
substitute  new  penalties  which  might  be  less 
onerous  than  the  liabilities  which  former  Acta 
had  imposed,  but  to  punish  as  a  crime  that 
which  before  had  subjected  its  perpetrator  to 
civil  liability,  or  quasi  civil  liability.    Hence  it 
is  cumulative  in  its  character  rather  than  subRti- 
tutionary.  If  it  has,  indeed,  only  supplied  what 
was  enacted  in  1828,  then  a  party  who  conceals 
goods  Illegally  imported  and  forfeited  to  the 
Lfnited  States  is  subject  to  no  more  than  a  fine 
of  $5,000.  with  possible  imprisonment,  though 
the  goods  concealed  and  thereby  wholly  lost  to 
the  (Government  may  be  worth  $100.()00,  and 
this,  though  the  declared  purpose  of  the  Act  wa» 
more  effectually  to  prevent  smuggling.     Thia 
cannot  be.    There  is  no  inconsistency  oetween 
a  remedy  for  an  illegal  act  which  works  a  pri- 
vate wrong,  securing  pecuniary  compensation, 
and  a  statute  making  the  same  act  a  criminal 
offense  and  punishing  it  accordingly.     Wi^re 
there  nothing  more,then,in  the  Act  of  1866  than 
the  4th  and  the48d  sections,  we  should  feel  com- 
pelled to  hold  that  the  2d  section  of  the  Act  of 
1828  was  not  repealed  bv  it.    But  the  18th  sk- 
tion  expressly  enacted  that  nothing  in  the  Act 
shall  be  taken  to  abridge  or  limit  any  forfeiture, 
penalty,  fine,  liability  or  remedy  provided  for 
or  existing  under  any  law  then  in  lorce.  except 
as  in  the  Act  was  specially  provided.    Certain- 
ly the  Act  contains  no  special  provision  for  the 
civil  remedy  given  by  the  Act  of  1826.  It  mere- 
ly imposes  punishment  and  superadds  crimioHl- 
ity  to  that  which  before  was  a  civil  injury.     It 
is  said  the  court  will  not  construe  the  statutes  no 
as  to  give  the  Executive  Department  the  option 
to  treat  two  citizens  who  have  done  the  same 
act  affecting  the  same  cargo  in  such  manner 
that  one  statute  may  be  applied  to  one  and  a 
different  statute  to  another,  thus  causing  differ- 
ent consequences.    But  the  true  question  is: 
whether  a  wrong-doer  may  not  be  both  civilly 
and  criminally  responsible  for  the  same  act,  and 
it  would  not  be  strange  if  Congress  had  given 
the  option  to  sue  for  double  values,  or  to  prose- 
cute for  the  crime.  The  British  statutes  against 
smuggling,  as  we  have  stated,  allow  suits  for 
treble  value  of  goods  illegally  imported  and  har- 
bored, or  prosecutions  for  penalties,  at  the  elec- 
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tion  of  the  Qovernment.  Our  opinion,  then,  is 
that  the  2d  section  of  the  Act  of  1828  was  not 
repealed  by  the  Act  of  1886,  certainly  not  so  as 
to  affect  this  suit,  brought  to  enforce  liabilities 
incurred  before  the  later  Act  was  passed. 
Ths  judgment  m  afflrmed. 

Mr.  Juitiee  Field,  dissenting: 
I  am  compelled  to  dissent  from  the  Judgment 
of  the  court  in  this  case. 
I  am  of  opinion: 

1.  That  the  penalty  of  the  2d  section  of  the 
Statute  of  March  8d,  1828,  is  superseded  and  re- 
pealed by  the  Act  of  July  18th,  1866; 

2.  That  if  the  penalty  be  not  thus  repealed, 
the  provisions  of  the  section  are  not  applicable 
to  importers;  and, 

3.  That  if  the  penalty  be  in  force,  and  the 
section  be  applicable  to  importers,  the  court  be- 
low erred  in  ruling  that  the  knowledge  by  the 
defendants  required  by  the  section,  to  subject 
them  to  the  penalty  prescribed,  could  be  con- 
clusively presumed  from  the  knowledge  pos- 
sessed by  their  partner. 

The  2d  section  of  the  Statute  of  1823,  under 
which  the  defendants  are  charged,  is  directed 
against  the  receiving,  the  concealing  and  the 
buying  of  goods  illegally  imported  and  liable  to 
seizure.  It  is  not  directed  against  anything  else. 
Whoever  does  one  of  these  three  thmgs,  know- 
ing that  the  goods  have  been  illegally  imported, 
and  are  liable  to  seizure  under  any  Act  relating 
to  the  revenue,  is  subject,  on  conviction  there- 
of, to  a  penalty  of  double  the  amount  or  value 
of  the  goods.    8  Stat,  at  L.,  781. 

The  Statute  of  July  18lh.  1866  (14  Stet.  at  L.. 
179),  in  its  4th  section,  embraces  not  merely  the 
three  things  designated  in  the  Statute  of  i828, 
but  several  other  things  not  thus  designated  in 
connection  with  the  illegal  importation  of  goods, 
or  the  disposal  of  such  goods;  and  it  prescribes 
for  each  a  different  penalty  from  that  provided 
in  the  first  statute.  It  is  directed  against  the 
fraudulent  importation  of  goods  as  well  as 
against  receiving,  concealing  and  buying  them 
after  they  are  thus  imported.  It  further  includes 
what  is  omitted  in  the  Statute  of  1823— the  seU- 
ing  of  such  goods  and  facilitating  their  trans- 
portation concealment  and  sale.  It  also  de 
Clares  that  such  goods  shall  be  forfeited,  and 
that  every  person  who  does  any  one  of  the  things 
enumerated,  shall,  on  conviction  thereof, be  sub- 
jected to  a  fine  in  a  sum  not  exceeding  $5,000, 
nor  less  than  $50,  or  to  imprisonment  not  ex- 
ceeding two  years,  or  to  both,  in  the  discretion 
of  the  court.  This  is  not  all ;  the  statute  declares 
that  present  or  past  possession  of  the  goods  by 
the  defendant  shall  be  sufficient  evidence  to  au- 
thorize his  conviction,  unless  such  possession  be 
explained  to  the  satisfaction  of  the  jury. 

The  Statute  of  1866.  as  thus  appears,  is  much 
broader  in  its  provisions  than  the  Statute  of 
1823.  It  supplements  the  first  statute  by  in- 
cluding as  offenses  acts  there  omitted  though 
equally  connected  as  those  designated  with  the 
disposal  of  goods  illegally  imported,  and  by 

Providing  a  rule  of  evidence  which  renders  it 
MS  difficult  for  the  Qovernment  to  enforce  the 
prescribed  penalties.  Had  the  Statute  of  1866 
stopped  here,  there  would  be  no  pretense  that 
it  conflicu  with  the  Stotute  of  1823.  But  it 
does  not  stop  here;  it  goes  further  and  changes 
the  punishment  for  the  offenses  designated.  By 
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the  first  statute,  the  receiving,  concealing  or 
buying  any  goods  by  a  person  kowing  them  to 
be  illegally  imported  and  liable  to  seizure  under 
any  revenue  Act,  is  punishable  by  a  forfeiture 
of  double  the  value  of  such  goods.  By  the 
second  statute,  the  receiving,  concealing  or 
buying  goods  after  their  importation,  by  a  per- 
son knowing  them  to  have  been  imported  con- 
trary to  law,  is  punishable  by  fine  and  imprison- 
ment, or  both,  at  the  discretion  of  the  court. 
In  both  Acts  the  same  offenses  are  designated,, 
for  the  liability  to  seizure  attends  all  illegal  im- 
portation, and  a  knowledge  of  this  latter  fact 
necessarily  includes  the  other.  Both  Acts  are 
penal;  the  first  equally  so  as  the  last,  for  it  does 
not  go  for  the  value  of  the  goods,  or  indemnifi- 
cation to  the  Gk>vernment,  but  for  the  enforce- 
ment of  a  penalty  upon  a  party  offending  in  any 
of  the  particulars  mentioned.  The  very  definition 
of  a  penal  statute  is  that  it  is  a  statute  which 
inflicts  a  penalty  for  the  violation  of  its  pro- 
visions. It  is  admitted  in  the  opinion  of  the 
majority  of  the  court  that  the  offenses  desig- 
nated in  the  Act  might  be  prosecuted  by  infor- 
mation or  indictment;  an  admission  which 
seems  to  me  to  be  inconsistent  with  the  position 
that  the  Act  is  not  penal.  I  have  not  been  aware 
that  an  information  or  an  indictment  could  be 
founded  on  any  statute  which  was  not  penal  in 
its  character. 

Different  punishments  being  prescribed  for 
the  same  offenses  by  the  two  statutes,  the  latter 
statute  must  be  held,  according  to  all  the  au- 
thorities, to  have  superseded  and  repeaJed  the 
penalty  prescribed  by  the  first  statute.  Such 
was  the  unanimous  decision  of  this  court  in 
Harris  v.  Orocker,  13  How.,  429,  a  case  which 
does  not  differ  from  this  in  any  essential  par- 
ticular. Tliat  was  an  action  of  debt  to  recover 
a  penaltv  prescribed  by  the  4th  section  of  the 
Act  of  Congress  of  1793,  respecting  fugitives 
from  justice  and  persons  escaping  from  the  serv- 
ice of  their  masters.  That  section  declared 
that  any  person  who  should  knowingly  and 
willingly  obstruct  or  hinder  the  claimant,  his 
agent  or  attorney  in  seizing  or  arresting  the 
fugitive  from  labor,  or  should  rescue  him  from 
such  claimant,  agent  or  attorney  when  arrested 
pursuant  to  the  authority  given  by  the  Act,  or 
should  harbor  or  conceal  him  after  notice  that 
he  was  a  fugitive  from  labor,  should  for  each 
of  these  offenses  forfeit  and  pay  the  sum  of 
$500,  to  be  recovered  in  an  action  of  debt. 

Pending  the  action  brought  under  this  section, 
Congress,  in  1850,  passed  an  Act  amendatory  of 
and  supplementary  to  the  Act  of  Feburary, 
1793,  the  7ih  section  of  which  embraced  the 
same  offenses  specified  in  the  Act  of  1793.  and 
created  new  offenses  and  prescribed  as  a  punish- 
ment for  each  offense  fine  and  imprisonment 
upon  indictment  and  conviction  of  the  offendttr ; 
the  fine  not  to  exceed  $1,000  and  the  imprison- 
meni  not  to  exceed  six  months. 

For  obstructing  the  claimant  or  rescuing  the 
fugitive,  or  harboring  him,  the  Act  of  1793  de- 
clared that  the  offender  should  '*f  or  felt  and 
pay"  for  each  offense  a  specified  sum,  and  au- 
thorized its  recovery  by  civil  action.  For  the 
same  offenses  of  obstructing  the  claimant,  rescu- 
ing the  fugitive,  or  harboring  him,  as  well  as 
for  offenses  of  a  similar  character,  the  Act  of 
1850  declared  that  the  offender  should  be  pun- 
ished by  fine  and  imprisonment,  and  that  this 
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punishment  should  be  enf  oroed,upon  indictment 
and  conviction. 

The  Act  of  1850  contained  no  repealing  clause 
in  terms,  yet  the  court  held  unanimously  that 
it  was  repugnant  to  the  Act  of  1798,  and  nec- 
•essarily  operated  as  a  repeal  of  the  penaltT  of 
that  Act.  That  case  is  not  distinguishable  in 
principle  from  the  case  at  bar.  The  Act  of 
1793,  like  the  Act  of  1828,  prescribed  a  penalty 
recoverable  by  civil  action.  The  Act  of  1850, 
like  the  Act  of  1866,  prescribed,  for  the  offenses 
-designated,  fine  and  imprisonment  enforceable 
by  indictment. 

It  was  urged  with  great  force  in  the  case  of 
OroekerY.  liorris  [mpra]  on  the  part  of  the 
Government,  that  the  Act  of  1850  onlv  added 
cumulative  remedies,  and  was  enacted  to  give 
greater  facilities  to  the  master  of  the  slave  in 
securing  the  fugitive;  that  it  was,  as  its  title  in- 
•dicated,  amendatory  of  and  supplementary  to 
the  original  Act,  and  was  designed  to  carry 
more  effectually  into  execution  a  provision  of 
the  Constitution,  and  it  could  not  be  suppoaed 
that  Congress  having  this  object  in  view,  in- 
tended to  repeal  the  Act  of  1793,  and  wipe  out 
liabilities  incurred  under  that  Act,  and  thus  de- 
prive the  master  of  rights  of  action  in  suits  then 
pending;  but  the  court  thought  otherwise,  Mr. 
Juitiee  Catron  delivering  its  opinion,  and  ob- 
serving that,  **As  a  general  rule  it  was  not  open 
to  controversy,  that  where  a  new  statute  covers 
the  whole  subject-matter  of  an  old  one,  adds 
offenses,  and  prescribes  different  penalties  for 
those  enumerated  in  the  old  law,  that  the  former 
statute  is  repealed  by  implication,  as  the  provis- 
ions of  both  cannot  stand  together." 

The  court  did  not  seem  to  think  that  the  fact 
that  the  penalty  designated  in  the  Act  of  1798 
wasenforced  by  acivilaction,and  the  penalty  des- 
ignated in  the  Act  of  1850  was  enforced  by  in- 
dictment, made  any  difference.  In  principle,  the 
mode  of  enforcement  could  not  alter  the  sub 
stantial  and  important  fact  that  the  penalty  for 
the  same  offense  was  changed,  and  that  by  the 
•diange,  the  sovereign  power  which  created  the 
original  law  had  declared  that  its  penalties 
ishould  no  longer  be  enforced. 

If  there  were  no  other  provisions  of  law  than 
the  two  sections  mentioned  of  the  Acts  of  1 823 
and  1866  before  us,  I  should  not  hesitate  to  re- 
peat the  language  of  this  court  in  NorrU  v. 
Crocker,  that  it  is  not  open  to  controversy  that 
the  latter  Act  repeats  the  penalty  prescribed  by 
the  former.  But  there  is  another  provision  of 
law  which  removes,  as  it  appears  to  me,  all 
possible  doubt  as  to  the  intention  of  Congress. 
The  43d  section  repeals  several  Acts  by  name, 
and  also  **all  other  Acts  and  parts  of  Acts  con- 
Hicting  with  or  supplied  b^  this  Act." 

Now,  in  my  ludgment,  it  does  not  admit  of 
any  question  that  an  Act  like  that  of  1866, 
which  declares  that  certain  specified  offenses 
shall  be  punished  b^  fine  or  imprisonment,  or 
both,  does  conflict  with  an  Act  like  that  of  1823, 
which  provides  that  the  same  offenses  shall  be 
punished  by  a  forfeiture  of  double  the  value  of 
the  goods  in  respect  to  which  the  offenses  are 
committed.  And  it  appears  to  me  that  I  have 
pointed  out  several  particulars  in  which  omis 
sions  of  the  Act  of  1823  are  supplied  by  the  Act 
of  1866. 

The  18th  section  of  the  Act  of  1866,  which 
is  supposed  by  the  majority  of  the  court  to  pre- 
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serve  the  penalty  of  the  Act  of  1828.  does,  in 
mv  judgment,  when  read  in  connection  with 
other  provisions,  have  directly  an  opposite  ef- 
fect. That  section  declares  "that  nothing 
in  the  Act  shall  be  taken  to  abridge  or  limit 
any  forfeiture,  penaltv,  fine,  liability  or  remedy 
provided  for  or  existing  under  any  law  now  in 
force,  except  as  herein'otherwise  specially  pro- 
vided." This  means,  as  I  read  it,  that  the  same 
punishments  prescribed  by  law  then  in  force, 
without  abriogment  or  limitation;  that  is,  in 
kind  and  extent  and  mode  of  enforcement, 
shall  continue  to  exist,  unless  for  such  offenses 
other  penalties  and  remedies  are  specially  pro- 
vided ;  and  this  is  equivalent  to  declaring  that 
such  punishments  and  ftmedies  shall  not  con- 
tinue to  exist  when  other  special  provisions  are 
made  on  the  subject. 

But  if  I  am  mistaken  in  this  construction,  and 
Congress  did  actually  contend  this  strange  and 
anomalous  legislation,  that  for  the  offenses  des- 
ignated there  should  be  three  distinct  punish- 
ments inflicted:  1,  by  a  forfeiture  of  double 
the  value  of  the  goods  illegally  imported ;  2, 
by  a  forfeiture  of  the  goods  themselves;  and,  3, 
by  fine,  which  may  go  from  $50  to  $5,000.  or 
by  imprisonment,  which  may  extend  to  two 
years,  or  by  both;  then  I  contend  that  the  Act 
of  1828  does  not  applv  to  the  defendants  in  this 
case.  They  were  the  importers  of  the  goods  for 
double  the  value  of  which  they  are  sued ;  and 
the  section  applies  only  to  offenses  committed 
after  their  importation.  It  is  directed  against 
the  offenses  of  receiving,  concealing  or  buying 
the  goods  with  knowledge  of  their  havinj^  been 
illegally  imported  and  being  liable  to  seizure. 
There  are  numerous  other  Acts  providing  pun- 
ishment for  all  forms  of  illegal  importation. 
This  Act  was  only  intended  to  reach  those  who. 
after  the  original  offense  was  committed,  in 
some  way  aiaed,  with  knowledge  of  that  of- 
fense, in  keeping  the  goods  out  of  the  reach  of 
the  (Government.  The  language  used  ia  inap- 
propriate and  inapt  to  describe  an  act  of  the  il- 
legal importer.  It  is  limited  to  an  act  done 
after  the  illegal  importation.  It  requires  knowl- 
edge of  such  importation,  which,  as  counsel  ob- 
serves, it  would  be  absurd  to  require  of  the  il- 
legal importer  himself.  He  receives  his  own 
gmxls  in  the  act  of  importation,  not  afterwards; 
he  cannot  buy  them  of  himself;  and  if  he  con- 
ceals them  it  is  only  an  act  in  execution  of  the 
original  offense. 

The  language  is  appropriate  to  describe  an 
offense,  which  is,  in  its  nature, accessorial  after 
the  fact,  and  counsel  have  cited  several  instances 
of  legislation,  where  similar  language  has  al- 
ways l)een  held  applicable  only  to  accessories 
after  the  fact.  Thus  in  the  Crimes  Act  of  1790 
(1  Stat.,  116,  sec.  17).  it  is  enacted  **that  if 
any  person  shall  receive  or  buy  any  goods ' 
stolen  from  another  '*  knowing  the  same  to  be 
stolen"  he  shall  be  subjectea  to  like  punish- 
ment as  in  case  of  larceny.  Ko  one  has  ever 
supposed  that  this  languM;e  was  applicable  to 
the  Act  of  the  originaloflrender.  So  m  theOen- 
eral  Postofllce  Act  of  1825  (4  Stat,  at  L.,  lU) 
it  is  enacted  in  the  45th  section,  ' '  that  if  any 
person  shall  buy.  receive  or  conceal "  any  ar- 
ticle mentioned  in  a  previous  section,  * 'knowing 
the  same  to  have  been  stolen  or  embezzled  from 
the  mail,"  he  shall  be  fined  and  imprisoned.  It 
has  never  been  thought  that  the  purchaser,  re- 
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<»iver  or  concealer  of  the  stolen  property,  with 
knowledge  of  the  larceny,  was  any  other  than 
^n  accessory  after  the  fact.  U.  8.  v.  Orane,  4 
McLean.  817;  U.  8.  v.  Ke&M,  5  McLean,  509. 

So  in  the  Act  of  1835,  more  effectually  to 
provide  for  the  punishment  of  certain  crimes  (4 
Btat.  at  L.,  116,  sec.  8)  it  is  enacted  that  if  any 
person  upon  the  high  seas  shall  *'buy,  receive  or 
-conceal"  any  money,  goods,  bank  notes  or  other 
-effects,  subject  to  larceny,  feloniously  taken,  or 
stolen  from  another,  '*  knowing  the  same  to 
have  been  taken  or  stolen,"  he  shall  be  deemed 
guilty  of  a  misdemeanor  and  be  punished  by 
fine  and  imprisonment.  And  the  Act  shows, 
on  its  face,  that  the  language  was  intended  only 
for  the  offense  of  an  accessory,  for  it  declares 
that  the  person  offending  may  be  prosecuted, 
although  the  principal  offender  chaigeable  or 
•charged  with  the  larceny  shall  not  have  been 
prosecuted  or  convicted. 

In  all  these  cases  the  receiver,  the  concealer 
«nd  the  buyer  are  accessories  after  the  fact,  and 
the  language  would  be  inappropriate  if  applied 
to  them  in  any  other  character;  and  in  the  pres- 
•ent  case  it  would  be  extending,  in  my  judg- 
ment, the  construction  of  a  penal  statute  l:^- 
yond  all  precedent  to  apply  these  t<»rm8,  in  the 
Act  of  1823,  tothe  original  importers. 

The  Act  which  the  illegal  importer  is  likely 
to  do,  after  the  importation,  is  to  sell  the  goods, 
but  the  Statute  of  1828  does  not  make  the  Act 
of  selling  them  an  offense.  The  Statute  of  1866 
•does,  however,  remedy  this  defect,  which  is  one 
•evidence,  amon^  others,  that  it  was  intended  to 
supply  the  deficiencies  of  the  original  Act,  and 
thus  supersede  it. 

The  declaration  in  the  case  in  the  counts, 
tipon  which  double  the  value  of  the  goods  is 
<;hareed,  does  not  allege  that  the  defendants  il- 
legally imported  the  goods,  but  that  such  im- 
portation was  made  by  persons  unknown,  and 
that  the  defendants,  knowing  of  the  illegal 
importation  received,  concealed,  and  bought 
them.  Yet  it  appears  that  the  entire  action  of 
the  court  on  the  trial,  and  its  instructions  to  the 
jury,  proceeded  upon  the  supposition  that  the 
defenaants  and  the  absent  partner  were  the 
owners  of  the  goods,  and  that  the  defendants 
made  the  importation.  It  is  expressly  stated  in 
the  bill  of  exceptions  that  no  attempts  were 
made  by  either  of  the  defendants,  or  any  per- 
son connected  with  them,  to  conceal  the  prop- 
erty imported,  or  in  any  way  to  interfere  with 
the  exercise  of  the  power  of  seizing  it.  The 
case  rests,  therefore,  entirely  upon  the  alleged 
Acts  of  receiving  and  buying. 

If  the  penalty  of  the  Act  of  1828  be  not  su- 
perseded and  repealed,  and  the  words  used  in 
that  Act  are  susceptible  of  the  application  made 
of  them,  I  am  still  of  opinion  that  the  judgment 
should  be  reversed,  for  the  ruling  of  the  court  be- 
low, that  the  knowledge  of  the  illegal  importation 
by  the  defendants,  required  by  tne  Act,  was  to 
be  conclusively  presumed  from  the  knowledge 
possessed  by  their  partner.  The  instruction  of 
the  court  clearly  went  to  this  extent.  After 
stating  hypothetical ly  to  the  jury  that  if  certain 
matters  were  done  by  Leman  Stockwell,  the 
shingles  sent  by  him  from  New  Brunswick  to 
Bangor  were  illegally  imported,  the  court  in- 
structed them  as  follows: 

*'  This  being  a  civil  action,  and  not  a  criminal 
prosecution,  the  knowledge  of  one  of  the  firm 

See  18  Wall. 


on  these  matters  in  this  suit,  is  to  be  deemed 
the  knowledge  of  the  defendants,  his  copartners 
in  the  shingle  business. 

If  Leman  Stockwell,  as  a  member  of  the 
firm  engaged  in  the  shingle  business,  at  the  time 
of  the  importations  and  reception  of  the  shingles 
at  Bangor,  knew  that  they  were  Province  shin- 
gles, liable  to  duty  and  seizure,  and  illegally 
imported,  it  is  not  necessary  for  the  Govern- 
ment to  prove  that  the  defendants  personally 
had  actual  knowledge  of  these  facts,  which 
were  then  within  the  knowledge  of  their  part- 
ner, Leman  Stockwell." 

Here  the  court  tells  the  jury  that  the  knowl- 
edge of  one  of  the  firm,  Leman  Stockwell,  is  to 
be  deemed  the  knowledge  of  the  defendants, 
and  that  it  is  not  necessarv  for  the  Government 
to  prove  that  the  defenaants,  personally,  had 
actual  knowledge  of  the  facts,  which  were 
within  the  knowledge  of  their  partner. 

If  this  language  does  not  amount  to  an  in- 
struction that  knowledge  of  the  illegal  importa- 
tion by  the  defendants  is  to  be  conclusively 
presumed  from  the  knowledge  of  theh*  partner, 
it  is  difllcult  to  perceive  what  else  can  be  made 
of  it. 

The  ruling  of  the  court  in  this  respect  goes 
against  all  notions  which  I  have  hitherto  en- 
tertained of  the  law  on  the  subject  of  imputed 
guilty  knowledge,  and  my  sense  of  justice  re- 
volts against  its  application.  I  cannot  recon- 
cile to  either  law  or  justice  the  doctrine  that  a 
person  can  be  charged  and  punished  for  know- 
ingly doing  a  thing  of  which  he  never  had  any 
actual  knowledge;  and  that  in  a  proceeding  to 
enforce  penalties  imposed  for  knowingly  doing 
a  thing  charged,  the  knowledge,  which  is  an 
essential  ingrSiient  of  the  offense,  can  be  con- 
clusively imputed  to  him  from  its  possession 
by  another. 

The  claim  in  question,  it  is  to  be  remem- 
bered, is  not  made  for  the  forfeiture  of  the 
goods;  that  would  follow  from  the  act  of  illegal 
importation,  without  reference  to  the  parties 
engaged.  Neither  is  it  made  for  the  duties, 
for  the  right  to  them  accrues  to  the  Govern- 
ment upon  the  importation.  The  claim  is  not 
for  indemnification, but  for  penalties  prescribed. 

The  principle  upon  which  partners  are  made 
liable  for  the  acts  of  each  other  is  that  each 
partner  is  the  general  agent  of  the  partnership 
in  all  matters  within  the  scope  and  objects  of 
the  partnership  business.  The  liability  and  the 
limitations  upon  the  liability  are  measured  by 
the  nature  of  the  business  of  the  partnership. 
The  acts  of  one  partner  beyond  that  business 
will  not  bind  the  firm,  for  his  agency  goes  not 
to  that  extent. 

Nor  will  any  act  of  a  partner,  done  in  viola- 
tion of  law,  bind  his  partners  unless  they  ori^- 
nally  authorized  or  subsequently  adopted  it. 
Such  authorization  and  adoption  are  not  mat- 
ters to  be  presumed  froiik  the  relationship  of 
the  partners  to  each  other,  but  are  to  be  proved 
like  any  other  matters  done  outside  of  the  scope 
of  the  partnership  business,  for  which  liability 
is  sought  to  be  fastened  on  the  firm.  It  will 
often  happen,  owing  to  the  position  of  the  par- 
ties, the  nature  of  the  business,  aod  the  char- 
acter of  the  act,  that  this  authorization  or 
adoption  will  be  inferred  from  very  slight  ad- 
ditional circumstances.  Thus  in  some  cases  it 
might  be  inferred  that  the  importation  of  goods 

499 


581-568 


SUPRBIOE  Ck>UBT  OF  THJB  UnTTBD  StaTBS. 


Dec.  Term, 


by  one  partner,  without  pajrment  of  the  duties 
thereon,  was  approved  oy  the  other  partners 
irom  the  management  taken  by  each  partner 
in  the  affairs  of  the  firm,  and  the  knowledge 
which  such  management  must  give  of  the  pay- 
ments made  and  goods  received.  A  jury  might 
sometimes  even  be  justified  in  inferring  au- 
thority or  approval  of  the  other  partners  from 
their  silence.  But  very  different  evidence  would 
be  required  if,  when  one  partner  made  the  im- 
portation, the  other  was  absent  from  the  coun- 
try or  was  a  silent  partner,  taking  no  part  in 
the  management  of  the  affairs  of  the  firm.  In 
the  present  case  the  importation  of  the  shingles 
by  the  defendants  might  have  been  consistent 
with  entire  ignorance  that  they  were  the  prod- 
uct of  New  Brunswick  and,  therefore,  subject 
to  duties.  It  does  not  appear  that  there  was 
anything  in  their  shape  or  character  which 
would  inform  the  defendants  of  their  foreign 
origin,  or  anything  which  would  excite  the  sus- 
picions, even,  of  the  defendants,  on  the  sub 
ject.  They  were  brought  to  Bangor  accom- 
panied by  the  proper  documentary  evidence 
that  they  were  of  American  origin. 

Leman  Stock  well,  who  was  engaged  in  pur- 
chasing shingles  in  Maine  and  New  Brunswick, 
was  entitled  to  half  the  profits  of  the  partner- 
ship, and  the  illegal  transaction  may  have  orig- 
inated with  him,  to  enlarge  his  share  of  the 
profits,  and  all  knowledge  that  the  shingles 
were  of  foreign  origin  ma^  have  been  con- 
cealed by  him  from  the  aefendants.  Many 
motives  may  be  suggested  for  such  conceal- 
ment. His  designs  may  have  been  frustrated 
or  endangered  by  communicating  them  to  his 
partners.  Be  this,  however,  as  it  may,  certain 
It  is  that  such  knowledge  by  them  cannot  be 
presumed  from  the  n^ed  fact  of  their  partner- 
ship with  him.  Presumptions  are  conclusions 
which  the  law  draws  from  a  particular  state  of 
facts,  and  the  law  does  not  draw  from  the  mere 
fact  of  partnership  the  conclusion  that  one 
partner  approves  or  is  cognizant  of  the  illegal 
acts  of  the  other,  but,  on  the  contrary,  the  pre- 
sumption of  innocence,  which  everyone  may 
invoke  for  his  protection  when  accused,  repels 
such  conclusion.  The  doctrine  of  imputed 
knowledge  and,  consequently,  of  imputed  guilt 
in  such  cases,  finds  no  support  in  principle  or 
auUiority.  The  adjudged  cases  all  speak  an- 
other language,  without  a  dissentient  voice. 
Even  the  case  of  Regina  v.  Dean,  12  M.  &  W., 
89,  cited  in  the  opinion  of  the  majority,  does 
not  militate  against  this  view.  That  was  an 
information  for  penalties  for  unshipping  goods 
without  payment  of  duties,  knowingly  harbor 
ing  them,  and  removing  them  from  a  place  of 
security.  Under  a  practice  of  the  custom- 
house the  goods  had  been  received  without 
payment  of  the  duties,  an  entry  of  the  contents 
of  the  cases  containing  the  goods  having  been 
made  in  a  book  kept' for  that  purpose  by  the 
officers  of  the  customs.  A  clerk  of  the  defend- 
ant had  removed  the  leaves  in  the  book  con- 
taining the  entry  and  substituted  other  leaves 
containing  false  entries  of  the  goods.  There 
was  no  direct  evidence  that  the  defendant  had 
been  previously  concerned  in  tampering  with 
the  book,  nor  was  knowledge  of  the  fraud 
brought  directly  home  to  him ;  but  it  appeared 
that  he  had,  or  must  have  derived  benefit 
from  the  fraudulent  transaction.    Under  these 
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circumstances  the  court  told  the  jury  that  a» 
the  defendant  had  derived  a  benefit  from  tlie 
fraud,  they  might  infer  knowledge  of  the  fraud 
on  his  part.  On  motion  for  a  new  trial,  Bariiu 
Alderson,  one  of  the  judges,  said: 

'  'I  think  there  was  evidence  for  the  jury  of  the- 
defendant's  being  acquainted  with  tills  fraud. 

He  obtained  poesession  of  goods  for  which 
less  than  the  proper  duty  appeared  to  have 
been  paid.  If  that  were  not  so,  it  was  incum- 
bent on  him  to  show  that  he  had  paid  the  full 
amount  of  duty.  He  must  have  had  books  to 
show  the  price  of  the  goods,  and  the  amount  of 
duties  payable  in  respect  of  them;  and  those 
books  he  does  not  produce.  He  derives  benefit 
from  the  fraud  and,  therefore,  the  jury  were 
warranted,  in  the  absence  of  evidence  to  the 
contrary,  in  inferring  that  he  had  a  knowledge 
of  it." 

It  is  not  perceived  that  this  case,  where  the 
question  of  luiowledge  was  left  to  the  jury, 
can  give  support  to  the  ruling  in  the  case  at 
bar.  which  was  substautially,  as  I  understand 
it,  that  knowledge  must  be  conclusively  pre- 
sumed from  the  fact  of  copartnership. 

The  case  of  Oraham  v.  Bicock[mipra\,  recently 
decided  by  the  Privy  Council  in  England,  is  not 
without  bearing  upon  this  case,  for  it  decides 
that  one  partner  cannot  be  subjected  to  a  penalty 
for  an  illegal  entry  by  his  partner  of  goods  be- 
longing to  the  partnership  where  he  did  n*»t 
himself  personally  participate  in  such  entry. 
L.  R,  8  P.  R.  C.  845.  The  report  shows  that 
appeals  were  taken  from  judgments  in  two 
actions  brought  upon  an  ordinance  of  the  Col- 
ony of  the  Cape  of  Gk)od  Hope.  That  ordi- 
nance provided  that  no  goods  should  be  un- 
laden from  a  ship  in  that  Colony  until  entry 
was  made  of  the  goods  and  warrants  were 
granted  for  their  unloading;  that  the  person 
entering  the  goods  should  deliver  to  the  col- 
lector a  bill  01  entry  containing,  among  other 
things,  the  particulars  of  the  quality  and  quan- 
tity of  the  goods;  and  that  any  goods  taken  or 
delivered  from  a  ship,  by  virtue  of  an  entry  or 
warrant  not  properly  describing  them,  should 
be  forfeited.  The  60th  section  of  the  ordi- 
nance further  provided  that  every  person  who 
should  assist  or  be  otherwise  concerned,  in  the 
unshipping,  landing  or  removal,  or  the  har- 
boring of  such  goods,  should  be  liable  to  a. 
penalty  of  treble  the  value  thereof,  or  to  a  pen- 
alty of  £100,  at  the  election  of  the  oflicers  of 
the  customs.  The  first  action  was  brought  for 
the  forfeiture  of  goods  imported  by  uie  re- 
spondents ;  the  second  action  was  brought 
for  the  penalty  of  treble  the  value  of  Uie 
goods  under  the  50th  section.  The  facts  of 
the  cases  were  these:  the  respondents.  Pooock 
and  Matthew,  were  partners,  doing  business  at 
Cape  Town,  in  the  Colony  of  Good  Hope. 
Pocock,  whilst  in  England,  shipped  to  his  part- 
ner at  Cape  Town  twenty- five  packages  of 
glassware  and  three  carriages.  In  the  carria^ea 
a  large  number  of  corks  were  packed,  which 
were  liable  to  duty.  When  the  goods  arrived 
at  Cape  Town,  the  respondent,  Matthew,  made 
an  entry  for  the  landing  of  the  glassware  and 
carriages,  in  which  no  mention  was  made  of 
the  corks.  For  this  defect  in  the  entry  the 
whole  shipment  was  seized.  The  Supreme 
Court  of  the  Colony  decreed  a  forfeiture  of  the 
carriages,  but  gave  judgment  for  the  respond - 
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«Qt8  in  the  action  for  the  penalty.  On  appeal 
to  the  Privy  Council  it  was  contended,  in  the 
second  case,  that  the  respondent,  Matthew, 
who  made  the  entry,  was  liable  to  the  penalty 
of  treble  the  value  of  the  f^)ods,  and  that  Po- 
<;ock,  who  was  in  England  at  the  time,  was 
Answerable  for  his  partner's  acta;  but  the  court 
held  that  Matthew  was  liable  for  the  penalty, 
And  that  Pocock,  his  partner,  was  not  liable. 
Lord  Cairnes,  who  delivered  the  opinion  of  the 
<x>urt,  did  not  seem  to  think  that  the  liability 
of  Pocock  was  a  matter  to  be  considered,  he 
not  having  participated  in  the  actual  entry.  ' '  I 
may  put  out  of  the  case"  he  said  "the  first 
respondent,  Pocock,  for  it  was  admitted  that 
there  was  no  case  of  personal  culpability  against 
him."  Personal,  not  imputed,  culpability  was 
here  considered  essential  to  a  recovery  by  the 
Crown. 

It  will  be  found  on  examination  of  the  au- 
thorities that  in  all  cases  where  a  principal  or 
partner  has  been  held  liable,  penally  or  crimi- 
nally, for  the  act  of  his  agent  or  partner,  the 
act  was  originally  authorized  or  assented  to,  or 
subsequently  adopted.  The  question  in  such 
cases  has  always  been  as  to  the  e£Fect  of  certain 
acts  or  employment  as  evidence  of  authoriza- 
tion, assent  or  adoption,  and  it  has  always  been 
held  a  matter  for  the  jury. 

The  cases  of  Bex  v.  Almon,  6  Burr.,  2686, 
and  Attorney- Oen&rcUy.  Siddon,  1  Cromp.  &  J., 
220,  usually  cited  against  this  position,  are  con- 
sistent with  it.  In  the  first  case,  a  bookseller 
was  proceeded  against  for  a  libel  sold  in  his 
bookstore  by  his  servant  in  the  course  of  his 
employment,  and  Lord  Mansfield  held  that  the 
relation  of  the  defendant  to  the  act  of  sale  was 
prima  faciA  evidence  to  establish  his  liability, 
but  that  he  might  avoid  it  by  showing  that  '*he 
was  not  privy  nor  assenting  to  it  nor  encour- 
aging it.^  Here  sudi  was  the  nature  of  the 
emplovment  as  to  imply  prima  fade  authoriza- 
tion of  the  sale  and  consequent  publication  of 
the  libel  by  the  master. 

In  the  second  case,  a  trader  was  held  liable 
to  a  penalty  for  the  illegal  act  of  his  servant 
done  in  conducting  his  business  with  a  view  to 
protect  smuggled  goods,  although  absent  at  the 
time.  The  case  was  an  information  for  pen- 
alties, the  second  count  of  which  charged  that 
the  defendant  had  harbored  and  concealed 
property  upon  which  duties  had  not  been  paid. 
The  court  placed  great  reliance  upon  the  fact 
that  the  possession  of  the  profierty  without  ex- 
planation WS8  prima  faeie  evidence  to  warrant 
conviction,  and  that  the  special  circumstances 
detailed  in  connection  with  the  transaction  and 
the  employment  of  the  servant  presented  a 
prima  facie  case  of  authorization  by  the  master. 

There  are  numerous  cases  where  a  principal 
or  partner  will  be  held  liable  for  the  fraud  of 
an  agent  or  partner  although  entirely  iniorant 
of  the  fraud,  as  where  goods  are  obtained  by 
false  and  fraudulent  representation;  but  the 
liability  in  such  cases  proceeds  upon  the  ground 
that  the  title  to  the  property  in  fact  never  passed 
to  principfd  or  partnership.  KiO>y  v.  WiUon, 
1  Ry.  &  M.,  178;  Irving  v.  Jfo%,  7  Bing.,  548; 
Booty.  French,  18  Wend., 670;  Caryy,  HotaU- 
ing,  1  Hill,  811. 

So  a  principal  or  partner  will  sometimes  be 
held  liable  for  the  fraud  of  the  agent  or  part- 
ner, which  was  not  authorized,  where  the  fruits 
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of  the  fraud  are  retained ;  but  the  liability  in 
these  cases  proceeds  upon  the  ground  that  one 
cannot  claim  immunity  by  reason  of  the  fraud 
and,  at  the  same  time,  enjoy  the  benefits  of  the 
transaction.  These  cases  properly  fall  under 
the  head  of  implied  adoption  of  the  act  of  the 
agent  or  partner.  Bennett  v.  Judnon,  21 N.  Y., 
28?*;  Veazie  v.  Williams,  8  How.,  184,  137. 

So.  sometimes,  a  principal  or  partner  will  be 
held  liable  where  an  agent  or  partner  is  allowed 
to  exhibit  an  apparent  authonty  which  he  does 
not  possess,  and,  in  consequence,  fraudulently 
obtains  the  property  or  services  of  third  parties ; 
but  the  liability  in  such  cases  proceeds  upon 
the  principle  that  where  one  of  two  innocent 
parties  must  su£Fer,  the  party  who.  by  his  acts, 
clothes  the  agent  with  the  apparent  authority, 
and  thus  enables  him  to  commit  the  fraud, 
ought  to  su£Fer.  Lneke  v.  Steame,  1  Met.,  560;' 
Story,  Part.,  sec.  108;  Story,  Ag.,  448;  Hem 
V.  NichoU,  1  Salk.,  289. 

In  all  these  cases  the  principals  or  partners 
are  held  liable  only  to  make  good  the  loss  oc- 
casioned by  the  fraudulent  act  of  the  agent  or 
partner.  The  rule  which  governs  these  cases 
has  no  application  to  an  action  for  penalties, 
which  goes  not,  as  already  stated,  for  compen- 
sation or  indemnification,  but  for  punishment 
Where  penalties  which  are  punitive  and  not 
mere  liquidated  damages  are  concerned,  there 
must,  in  all  cases,  be  personal  culpability  aris- 
ing from  original  authorization  of  the  fraudu- 
lent act.  or  assent  to  it,  or  its  subsequent  adop- 
tion with  knowledge.  This  principle  is  of  the 
highest  importance,  and  its  conservation  is 
essential  to  a  lust  administration  of  the  law. 
As  this  principle  was  disregarded  in  the  trial  of 
this  case  in  the  court  below,  1  think  thejadg- 
ment  shotUd.  on  that  account,  aa  well  aefor  (he 
other  reasons  stated,  be  reversed  and  the  cause  re- 
manded for  a  new  trial, 

Mr.  Justice  MiUer»  concurring: 

I  concur  in  this  opinion  on  the  ground  that 
the  Statute  of  1828  was  repealed  by  that  of 
1866.  and  on  the  point  that  the  Act  of  1823, 
when  in  force,  was  not  applicable  to  fraudulent 
importers.  I  ex{)res8  no  opinion  as  to  the  in- 
structions imputing  knowledge  of  the  guilty 
partner  to  the  others. 

Mr.  Jiustiee  Bradley*  concurring: 

I  concur  in  the foregomg opinion;  dissenting 

from  the  opinion  of  the  court,  on  all  the  points 

taken  therein. 

S.  C— Affg.  Int.  Bev.  Rea,  88. 

Cited-1»  U.  8.,  5ia ;  97  n.  8.,  549, 660, 6S8 ;  8  Bank. 
Keff.,613;  12  Bank.  Re?.,  6S37;  6  Bias.,  408;  6  Ben., 
611;  7  Ben.,  278,310;  1  Wood.,  277;  8  Dill.,  280;  12 
Blatohf .,  661 ;  13  Blatohf .,  46-65 ;  U  Blatchf .,  66,  67. 
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V. 

ELIZABETH  A.  BAILET. 
(See  8.  C,  18  Wall.,  616-4SB.) 
Suit  to  recover  Ufe  ineuranee — equity  has  no  ju- 
risdiction of  a  legal  demand. 

1.  Where  the  obligation  to  pay  becomes  fixed  and 
absolute,  as  by  the  death  of  a  party  whose  life  is 
insured,  the  sums  insured  become  a  purely  leffal 
demand. 

2.  Where  a  party  has  a  good  defense  at  law  to  "a 
purely  le^al  demand"  he  cannot  resort  to  a  court 
of  equity  for  relief. 
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[No.  76.] 

Argued  Nof>.  16  and  17,  1871,    Bedded  Dee, 

11,  1871, 

APPEAL  from  the  Supreme  Court  of  the 
District  of  Ck)lumbia. 

The  case  is  stated  by  the  court. 

Meure.  J.  M,  CarliSle,  J.  D.  McPherson 
and  W.  8.  Cox,  for  appellant: 

The  iurisdiction  of  courts  of  equity  to  compel 
the  delivery  up  to  be  canceled,  of  agreements, 
etc.,  obtained  through  false  and  fraudulent  rep- 
resentations, is  well  established. 

Adams,  Eq.,  174;  Story,  Eq.  Jur.,  sec.  692. 

Insurance  cases  are  particularly  within  this 
Jurisdiction.    Ad.  Eq.,  176. 

Mewrs,  B.  B.  waBhin^on  and  W,  D. 
Davidge,  for  appellee: 

The  appellant  is  not  entitled  to  equitable  re- 
lief. There  is  a  complete  defense  in  law  in 
favor  of  the  appellant,  if  thealle^tions  of  the  bill 
are  true.  The  issues  of  fact  raised  in  the  cause 
are  peculiarly  suited  for  the  determination  of 
the  jury ;  and  even  if  a  court  of  equity  has  dis- 
cretion to  entertain  the  case,  that  discretion 
should  not  be  exercised. 

A  court  of  law  is  the  proper  tribunal,  where 
the  question  to  be  tried  is  whether  a  represen- 
tation was  true  or  false,  material  or  immaterial. 

Alexander  v.  Muirhead,  2  Des.,  62;  Ins,  Co. 
V.  Delevan,  8  Paige,  419;  Home  In$.  Go,  of  N, 
T,  V.  Stanehfleld,  6  Am.  Law  Rev.,  664. 

Mr.  Justice  Clifford  delivered  the  opinion 
of  the  court: 

Policies  of  life  insurance  are  governed,  in 
some  respects,  by  different  rules  of  construction 
from  those  applied  \}y  the  courts  in  case  of  pol- 
icies against  marine  risks  or  policies  against  loss 
by  fire. 

Marine  and  fire  policies  are  contracts  of  in- 
demnity, by  which  the  claim  of  the  insured  is 
commensurate  with  the  damages  he  sustained 
by  the  loss  of,  or  injury  to,  the  property  in- 
sured. Such  beine  the  nature  of  the  contract, 
it  is  clear  that  an  ^)solute  sale  of  the  property 
insured,  prior  to  the  alleged  disaster,  is  a  good 
defense  to  an  action  on  the  policy,  as  the  in- 
sured cannot  justly  claim  indemnity  for  the 
loss  of  or  inlury  to  property  in  which  he  had 
no  insurable  interest  at  the  time  the  loss  or  in- 
jury occurred. 

Life  insurances  have  sometimes  been  con- 
strued in  the  same  way,  but  the  better  opinion 
is  that  the  decided  cases  which  proceed  upon 
the  ground  that  the  insured  must  necessarily 
have  some  pecuniary  interest  in  the  life  of  the 
eeeiui  qui  tie  are  founded  in  an  erroneous  view 
of  the  nature  of  the  contract ;  that  the  contract 
of  life  insurance  is  not  necessarily  one  merely 
of  indemnitv  for  a  pecuniary  loss,  as  in  marine 
and  fire  policies;  that  it  is  sufficient  to  show 
that  the  policy  is  not  invalid  as  a  wager  policy, 
if  it  appear  that  the  relation,  whether  of  con- 
sanguinity or  of  affinity,  was  such,  between  the 
person  whose  life  was  insured  and  the  bene- 
ficiary named  in  the  policy,  as  warrants  the 
conclusion  that  the  beneficiary  had  an  interest, 
whether  pecuniary  or  arising  from  dependence 
or  natural  affection,  in  the  life  of  the  person 
insured.  DaXby  v.  India  and  Lon,  Ins.  Co. ,  15 
C.  B.,  865;  Loomis  v.  Ea>gU  L.  4b  H.  Ins,  Co., 
6  Gray,  896;  Lord  v.  DaU,  12  Mass.,  118;  Tren^ 
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ton  L.  dk  F.  Ins.  Co.  v.  Johnson,  4  Zab.,  576; 
Bawls  V.  Am.  L.  Ins.  Co.,  86  Barb.,  857;  8.  C, 
27  N.  Y.,  282. 

Losurers  in  such  a  policy  contract  to  pay  a 
certain  sum,  in  the  event  therein  specified,  in 
consideration  of  the  payment  of  the  stipulated 
premium  or  premiums,  and  it  is  enough  to  en- 
title the  insured  to  recover  if  it  appear  that  the 
stipulated  event  has  happened,  and  that  the 
party  effecting  the  policj  had  an  insurable  in- 
terest, such  as  is  descnbed,  in  the  life  of  the 
person  insured  at  the  inception  of  the  contract, 
as  the  contract  is  not  merely  for  an  indemnity, 
as  in  marine  and  fire  policies. 

Two  policies  for  insurance  upon  the  life  of 
Albert  W.  Bailey,  the  husband  of  the  appellee, 
were  issued  by  the  appellants,  and  made  pay- 
able to  the  appellee  in  ninety  days  after  due 
notice  and  proof  of  the  death  of  the  husband. 
He  died  on  the  11th  of  October  following,  and 
due  notice  of  that  event  was  given  to  the  appel- 
lants  by  the  appellee,  to  whom  the  sums  insured, 
amounting  to  910,000,  were  payable,  but  they 
refused  to  pay  the  same,  upon  the  ground  that 
the  policies  were  obtained  by  fraudulent  mis- 
representations and  by  the  fraudulent  suppres- 
sion of  material  facts.  They  not  only  refused 
to  pay  the  sums  insured,  but  instituted  the 
present  suit  in  equity  to  enjoin  the  appellee 
irom  assigning  or  in  any  manner  disposmg  of 
the  policies,  and  also  prayed  that  she  miffht  be 
compelled  by  the  decree  of  the  court  to  <&liver 
up  the  policies  to  be  canceled,  and  for  further 
relief.  Process  was  issued  and  served  and  the 
respondent  appeared  and  answered,  denying  all 
the  char^  set  forth  in  the  bill  of  oompuunt, 
and  alleging  that  the  complainants  were  bound 
to  pay  her  the  entire  sums  insured  in  the  re 
spective  policies.  Proofs  were  taken  on  both 
sides,  ana  the  cause  having  been  duly  trans- 
ferred to  the  general  term,  the  parties  proceeded 
to  final  hearing,  and  the  Supreme  Court  of  the 
District  entered  a  decree  dismissing  the  bill  of 
complaint  with  costs,  but  without  prejudice, 
and  the  complainants  appealed  to  this  oourt 

Fraudulent  misrepresentations  and  the  fraud- 
ulent suppression  of  material  facts  are  the  prin- 
cipal erounds  alleged  for  the  relief  prayed  in 
the  bill  of  complaint,  and  it  must  be  conceded 
that  the  proofs  introduced  by  the  complainants 
tend  strongly  to  support  the  allegations  which 
contain  those  charges.  Those  allegations  in  the 
bill  of  complaint  are  denied  in  the  answer,  and 
the  respondent  has  introduced  proofs  in  sup- 
port of  those  denials,  but  it  is  not  eoing  too  far 
to  say  that  the  weight  of  the  evidence,  as  ex- 
hibited in  the  record,  is  adverse  to  the  preten- 
sions of  the  respondent,  nor  does  it  app^  that 
anv  different  views  were  entertained  by  the 
suDordinate  court.  Orant  all  that,  and  still  it 
does  not  follow  that  the  decree  in  the  court  be- 
low is  erroneous,  as  the  bill  of  complaint  may 
well  have  been  dismissed  upon  grounds  wholly 
disconnected  from  the  merits  of  the  controversy. 

Suits  in  equity,  the  Judiciary  Act  provides, 
shall  not  be  sustained  in  either  of  the  courts  of 
tfa6  United  States  in  any  case  where  plain,  ad- 
equate and  complete  remedy  may  be  had  at 
law,  and  the  same  rule  is  applicable  where  the 
suit  is  prosecuted  in  the  Chancery  Court  of  this 
District.  Hipp  V.  Babin,  19  How.,  271  [60  U. 
S,,  XV.. 688] ;  Parker  V.  W.  L,  Cotton d  Wool- 
en Co.,  2  Black,  545  [67  U.  &,,  XVIL,  883]; 
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Boyce  ▼.  Orundy,  3  Pet.,  210;  Urates  ▼.  Ins, 
Co,,  2  Cranch,  444;  1  Stat,  at  L.,  82. 

Much  confiideratloQ  was  given  to  the  con- 
struction of  that  section  of  the  Judiciary  Act 
in  the  case  first  referred  to,  and  also  to  the 
question  whether  a  party  seeking;  to  enforce  a 
legal  ri^ht  could  resort  to  equity  m  the  first  in- 
stance m  a  controversy  where  his  remedy  at 
law  is  complete,  and  the  court,  without  hesita- 
tion, came  to  the  conclusion  that  ho  could  not, 
if  hk  remedy  at  law  was  as  practical  and  as  ef- 
ficient tp  the  ends  of  justice  and  its  prompt  ad- 
ministration as  the  remedy  in  equity. 

Most  of  the  leading  authorities  were  carefully 
examined  on  the  occasion  and  the  court  came 
to  the  following  conclusion,  which  appears  to 
be  correct:  that  whenever  a  court  of  law  in 
such  a  case  is  competent  to  take  cognizance  of 
a  right  and  has  power  to  proceed  to  a  judgment 
which  affords  a  plain,  aaequate  and  complete 
remedy,  without  the  aid  of  a  court  of  equity, 
the  pmintiff  must  in  general  proceed  at  law, 
because  Uie  defendant,  under  such  circum- 
stances, has  a  right  to  a  trial  by  jury.  FbUy  v. 
HiU,  1  Phil.,  8S9;  8,  C,  2  H.  of  L.  Gas.,  28; 
Fire  Int.  Co.  v.  Ddavan,  8  Paige,  Ch.  R,  422; 
AUaander  v.  Muirhead,  2  Desaus.,  162.  6  Am, 
Law  Rev.,  664. 

Exceptions  undoubtedly  exist  to  that  rule,  of 
which  there  are  many  to  be  found  in  the  re- 
ports of  judicial  decisions,  and  in  which  pre- 
ventive relief  was  administered  by  injunction. 
Such  relief  is  granted  to  prevent  irreparable  in- 
jury or  a  multiplicity  of  suits,  or  where  the  in- 
jury is  of  such  a  nature  that  it  cannot  be  ade- 
quately compensated  by  damages  at  law.  or  is 
such,  as,  from  its  continuance  or  permanent 
mischief,  must  occasion  constantly  recurring 
grievance,  which  cannot  be  removed  or  correctea 
otherwise  than  by  such  a  preventive  remedy. 

Authorities  to  show  that  ecjuity  will  interfere 
to  restrain  irreparable  mischief,  or  to  suppress 
oppressive  and  interminable  litigation,  or  to 
prevent  multiplicity  of  suits,  is  unnecessary, 
as  that  proposition  is  universally  admitted. 

Jurisdiction  may  also  be  exercised  by  courts 
of  equity  to  rescind  written  instruments  in  cases 
where  they  have  been  procured  by  false  repre- 
sentations or  by  the  fraudulent  suppression  of 
the  truth,  if  it  appear  that  the  rescission  of  the 
same  is  essential  to  protect  the  opposite  party 
from  pecuniary  injury.  Equity  will  rescind  or 
enjoin  such  instruments  where  theyoperate  as  a 
cloud  upon  the  title  of  the  opposite  party,  or 
where  the  instruments  are  of  a  character  that 
the  vice  in  the  inception  of  the  same  would  be 
unavailing  as  a  defense  by  the  injured  partj  if 
the  instruments  were  transferred  for  value  into 
the  hands  of  an  innocent  holder.  Title  deeds 
fraudulently  procured  may,  under  such  circum- 
stances, be  decreed  to  be  canceled  or  reformed, 
as  the  case  may  be,  and  bills  of  exchange  or 
promissory  notes  may  be  enjoined  and  practi- 
cally devested  of  their  negotiable'quality. 

Such  jurisdiction  also  extends  to  the  protec- 
tion of  letters  patent  against  infringement,  and 
is  exercised  in  many  cases  to  prevent  waste, 
and  for  many  other  judicial  purposes,  but  the 
rule  in  the  Federal  Courts  is  universal,  that  if 
the  defendant  has  a  good  defense  at  law,  and 
the  remedy  at  law  is  as  perfect  and  complete  as 
the  remedy  in  equity,  an  injunction  will  not  be 
granted. 

See  18  Wall. 


Whether  the  remedy  sought  in  this  case 
would  have  been  available  if  the  suit  had  been 
instituted  before  the  death  of  the  person  whose 
life  was  insured  it  is  not  necessary  to  deter- 
mine, as  no  such  question  isinvolvea  in  the  rec- 
ord. Suffice  it  to  say  upon  tliat  topic  that  the 
complainant  has  not  referred  the  court  to  any 
decided  case  which  supports  the  affirmative 
even  of  that  inquiry,  but  the  difficulty  in  the 
way  to  such  a  conclusion  in  the  case  before 
the  court  is  much  greater,  as  by  the  death  of 
the  cestui  que  me  the  obligation  to  pay,  as  ex- 
pressed in  policies,  became  fixed  and  absolute, 
subject  only  to  the  condition  to  give  notice  and 
furnish  proof  of  that  event  within  ninety  days. 
Notice  naving  been  given  and  the  required 
proof  furnished,  the  obligation  to  pay  certainly 
became  fixed  by  the  terms  of  the  policies,  and 
the  sums  insured  became  a  purely  legal  de- 
mand, and  if  so,  it  is  difficult  to  see  what  rem- 
edv,  more  nearly  perfect  and  complete,  the  ap- 
pellants can  have  than  is  afforded  them  by  their 
right  to  make  defense  at  law,  which  secures  to 
them  the  right  of  trial  by  jury.  Foley  v.  HUl, 
2  H.  of  L.  Gas.,  45;  ThraiU  v.  Boss,  8  Bro.  Gh., 
56;  Arundel  v.  Holmes,  4  Beav.,  825;  Norris  v. 
Day,  4  You.  &G..475. 

Where  aparty,if  his  theonr  of  the  controversy 
is  correct,  has  a  good  defense  at  law  to  "  a 
purely  legal  demand,"  he  should  be  left  to  that 
means  of  defense,  as  he  has  no  occasion  to  re- 
sort to  a  court  of  equity  for  relief,  unless  he  is 
prepared  to  allege  and  prove  some  special  cir- 
cumstances to  show  that  he  may  suffer  irrepar- 
able injury  if  he  is  denied  a  preventive  rem^y. 
Nothing  of  the  kind  is  to  be  apprehended  in 
this  case,  as  the  contracts,  embodied  in  the  pol- 
icies, are  to  pay  certain  definite  sums  of  money, 
and  the  record  shows  that  an  action  at  law  has 
been  commenced  by  the  insured  to  recover  the 
amounts,  and  that  the  action  is  now  pending  in 
the  court  whose  decree  is  under  reexamination. 

Gourts  of  equity,  unquestionably,  have  juris- 
diction of  fraud,  misrepresentation  and  fraud- 
ulent suppression  of  material  facts  in  matters 
of  contract,  but  where  the  cause  of  action  is  ''a 
purely  legal  demand,"  and  nothing  appears  to 
show  that  the  defense  at  law  may  not  be  as 
perfect  and  complete  as  in  equity,  a  suit  in 
equity  will  not  be  sustained  in  a  Federal  Gourt, 
as  it  is  clear  that  the  case,  under  such  circum- 
stances, is  controlled  by  Uie  16th  section  of  the 
Judiciaiy  Act. 

Decree  affirmed, 

Gited-J6  Wall.,  485 ;  02  U.  8.,  418 :  06  U.  8.,  88 ;  108 
n.  8.,  788 ;  U  BJatohf .,  118 ;  4  Cliff..  228. 868 ;  85  N.  Y.. 
608 ;  81  Mich.,  372 ;  22  Am.  Bep.,  184  (80  IH..  45). 


UNITED  STATES,  Appt, 

V, 

JOHN  H.  EIMBAL  bt  al. 
(See  8.  C,  18  WaU.,  886-646.) 
Court  of  Claims  has  jurisdiction  of  a  claim  for 
carrying  coal  during  the  war  under  a  contract, 
but  not  of  claim  for  services  of  impressed  vessel. 

Whersi  during  tbe  late  war,  a  vessel  transported 
a  load  of  coal  for  tbe  United  States  by  agreement, 
and  was  impressed  to  undertake  another  voyage : 
held,  that  tbe  Court  of  Claims  bad  Jurisdiotion  of 
tbe  olaim  under  tbe  contract,  but  not  of  tbe  claim 
for  the  other  voyage  which  was  outside  of  tbe  con- 
tract. 
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[No.  68.] 
Argued  Not.  U,  1871.     Decided  Dec.  11,  1871. 

APPEAL  from  the  Court  of  Clainui. 
The  case  is  stated  by  the  court 

The  mar«nid  clause  referred  to  by  the  coun- 
sel for  the  United  States  was  as  follows:  "If, 
on  the  arrival  of  this  vessel  at  the  port  of  desti- 
nation, the  consignee  should  order  her  to  an- 
other place  of  discharge,  such  order  in  all  cases 
to  be  m  writing  on  the  bill  of  lading/' 

MeJiirs.  B.  H.  Bristoto,  SoUeUorOen.,  and  C. 
H.  Hill»  Asst.  AUy-Qen,,  for  appellant: 

The  bill  of  lading  and  the  memorandum  on 
its  margin  must  be  construed  together.  The 
marginu  clause  was  not  merely  a  direction  to 
the  government  officers  atPort  Koyal,  but,  like 
the  memorandum  or  marginal  clause  in  a  policy 
of  insurance,  was  a  part  of  the  contract  entered 
into  between  the  parties;  and  by  it  the  master 
was  required  to  proceed  to  Key  West,  when 
directed  so  to  do  by  the  quartermaster  at  Port 
Royal. 

See  Barnard  v.  Gushing,  4  Met.  230. 

If  this  be  so,  then  it  is  evident  that  the  delay 
in  getting  away  from  Port  Royal  for  Key  West 
was  owing  to  the  fault  of  the  master.  But  how- 
ever this  might  be,  the  stranding  of  the  bark 
in  going  over  the  bar  was  a  peril  of  the  sea,  and 
the  consequent  injury  is  one  which  must  be 
borne  by  tne  owners  of  the  vessel  and  not  by 
the  Government. 

Reed  v.  U.  8.  {ants,  220). 

But  if  the  contract  of  a£Freightment  did  not 
require  the  master  to  proceed  from  Port  Royal 
to  Key  West,  when  ordered,  and  there  dis- 
charge his  cargo,  it  follows,  either  that  the  ac- 
tion of  the  Oovemment  officers  in  requiring  this 
duty  of  him,  was  tortious,  in  which  case  no 
action  can  be  maintained  against  the  Oovem- 
ment in  the  Court  of  Claims,  for  the  conse- 
quences thereof;  or  else  it  was  an  appropriation 
of  the  vessel  for  the  militarj^  service  of  the 
Oovemment,  within  the  meanmg  of  the  Act  of 
July  4.  1864,  18  Stat  at  L.,881,  and  therefore, 
is  a  case  expressly  taken  out  of  the  jurisdiction 
of  the  Coiut  of  Claims  thereby. 

U.  8.  V.  Rusiell  {ante,  474). 

In  neither  case  can  the  consequence  of  or- 
dering the  vessel  to  sea  be  considered  as  dam- 
ages arising  from  a  breach  of  contract  by  the 
fk>vemmcnt 

Mesare.  N.  P.  Chipman  d  EomMfr,  Charlea 
F.  Peck  and  Thomas  J.  Dnrant*  for  ap- 
pellees. 

Mr.  Justice  Swajme  delivered  the  opinion 
of  the  court: 

This  is  an  appeal  by  the  United  States  from 
the  judgment  of  the  Court  of  Claims. 

On  the  18th  of  April,  1865,  the  United  States 
contracted  with  the  bark  Annie  Eimbal  to  con- 
vey a  cargo  of  anthracite  steamer  coal  from  Phil- 
adelphia to  Port  Royal,  in  South  Carolina.  The 
United  States  agreed  to  pay  freightage  '*  at  the 
rate  of  $6.25  per  ton,  and  demurrage  $100  per 
day,  allowing  twenty-one  days  for  discharging. " 
In  Uie  margin  of  the  bill  of  lading  was  the  fol- 
lowinff  memorandum : '  'Freight  and  demurrage 
payable  only  on  the  certificate  of  quartermaster 
that  the  careo  has  been  received  in  eood  order." 

The  vessel  arrived  at  Port  Royal  on  the  4th 
of  May,  1865.    llie  master  immediately  tend- 
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ered  tho  delivery  of  the  cargo  to.  the  quarter- 
master, who  was  the  consignee.  He  refused 
to  receive  it,  and  ordered  the  master  to  proceed 
with  the  vessel  and  cargo  to  Key  West.  This 
the  master  refused  to  do,  and  notified  the  quar- 
termaster that  the  owners  would  hold  the  United 
States  responsible  for  damages  if  the  order  was 
enforced.  The  master  protested  against  being 
compelled  to  sail  immediately,  upon  the  mund 
that  the  state  of  the  tide  would  render  his  depart- 
ure then  unsafe.  Permission  to  delay  was  re- 
fused. The  vessel  was  towed  by  a  govorament 
tug.  She  strack  violently  on  a  l^r  off  Port 
Royal,  was  severely  injured,  and  sprung  a  leak. 
She  was  towed  back  and  beached  to  prevent  her 
from  foundering.  She  was  detained  at  Port  Roy- 
al, by  the  delay  of  the  authorities  of  the  United 
States  in  discharging  her  cargo,  until  the  24th 
of  June.  The  quartermaster  certified  that  the 
cargo  was  received  in  good  order,  and  that  the 
detention  of  the  vessel  was  owing  to  no  fault 
of  the  master  or  crew.  The  vessel  was  un- 
avoidably further  detained  at  Port  Royal  until 
the  11th  of  July.  She  then  left,  a  government 
tug  towing  her,  for  Boston,  where  she  arrived 
on  the  18th  of  that  month.  Her  crew  were 
thereupon  discharged. 

The  twenty-one  days  specified  in  the  con- 
tract for  the  delivery  of  the  cargo  expired  on 
the  24th  of  May.  The  Court  of  Claims  found 
that  the  damaees  which  the  appellees  had  sus- 
tained by  the  Toss  of  the  vessel's  service,  and 
her  expenses,  was  $100  a  day.  making  an  ag- 
gregate of  $5,300,  and  that  they  had  expended 
at  Boston,  in  repairing  the  injuries  to  the  ves- 
sel, the  sum  of  $7,604.41. 

Before  the  commencement  of  this  suit  the 
United  States  paid  the  amount  due,  according 
to  the  terms  of  the  contract,  for  freight,  but  re- 
fused to  pay  anything  more. 

The  Court  of  Claims  held  that  the  appellees 
were  entitled  to  recover  the  sums  above  men- 
tioned, making  an  aggregate  of  $12,904.41,  and 
gave  judgment  accordingly. 

So  far  as  the  thirty  days'  demurrage,  extend- 
ing from  the  24th  of  May  to  the  25th  of  June, 
is  concerned,  the  judgment  is  clearly  correct 
The  certificate  of  the  quartermaster  brings  the 
case  within  the  terms  of  the  contract.  Tht  ap- 
pellees were  as  much  entitled  to  this  compensa- 
tion as  to  the  amount  stipulated  to  be  paid  for 
freight  The  rieht  to  both  rests  upon  the  same 
foundation,  ana  the  appellants  might  as  well 
have  refused  to  pay  the  latter  as  ue  former. 
This  item  amounted  to  the  sum  of  $8,000. 

The  allowance  of  the  residue  of  the  dama^ 
and  of  the  amount  expended  for  repairs,  in- 
volves other  considerations,  and  requires  a  sep- 
arate examination. 

The  order  to  the  master  to  proceed  to  Key 
West  was  certainly  not  authorized  by  the  con- 
tract That  imposed  no  such  ob]ifl;aiion.  No 
rate  of  freight  for  this  voyage  had  been  agreed 
upon,  and  no  such  stipulation  had  bem  entered 
into.  The  contract  expired  upon  the  deUvery 
of  the  cargo  at  Port  Royal.  It  is  silent  as  to 
anything  further.  It  may  be  safely  aasanicd 
that  nothing  beyond  this  was  in  the  contempla- 
tion of  either  party  when  tiie  vessel  left  Phila- 
delphia. The  Court  of  Claims  held  that  the 
conduct  of  the  quartermaster  was  not  an  appro- 
priation, but  the  impressment  of  the  vessel. 
The  duress,  the  «m  major,  the  resistance  of  the 
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master,  and  his  compulsory  obedience,  are 
<:learly  developed  in  the  findmii^  of  the  record. 
We  think  the  view  of  the  court  below  upon 
this  subject  was  the  proper  one;  but  did  that 
•entitle  the  appellee  to  recover  for  the  damages 
iuid  repairs  here  under  consideration? 

The  1st  section  of  the  Act  of  July  4th,  1864. 
•declares  that  the  jurisdiction  of  the  Court  of 
Claims  shall  not  extend  to  *'  any  claim  against 
the  United  States  growing  out  of  the  destruc- 
tion or  appropriation  of  or  damage  to  any 
property,  by  the  army  or  navy,  or  any  part  of 
the  army  or  navy,  engaged  in  the  suppression 
of  the  rebellion,  from  the  commencement  to  the 
close  thereof."  The  2d  and  8d  sections  provide 
for  the  adjustment  and  payment,  through  the 
•Quartermaster-General,  the  Commissary- Gen- 
eral and  the  Third  Auditor  of  the  Treasury, 
■of  all  claims  of  loyal  citizens  in  States  not  in 
rebellion,  for  quartermaster  stores  and  subsist- 
-ence  furnished  to  the  army.    18  Stat,  at L.,8dl. 

The  Act  of  February  21st,  1867,  14  Stat,  at 
L.  ,d97,declares  that  the  Act  of  1864  shall  not  be 
construed  to  authorize  the  settlement  of  any 
claim  for  supplies  taken  or  furnished  for  the  use 
of  the  armies  of  the  United  States,  nor  for  the  oc- 
oupation  of  or  injury  to  real  estate,  nor  for  the 
appropriation  or  destruction  of  or  dama^  to 
personal  property,  by  the  military  authorities  or 
troops  of  the  United  States,  "  where  such  claim 
origmated  during  the  war  for  the  suppression 
of  the  southern  rebellion,, in  ft  State  or  part  of 
a  State  declared  in  insurrection." 

The  Resolution  of  the  28d  of  December,  1869 
<16  8tat.at  L.,868).provide8  that  the  Act  of  1867 
shall  not  be  so  construed  as  to  "debar  the  settle- 
ment of  claims  for  steamboats  or  other  vessels, 
taken  without  the  consent  of  the  owner  or  im- 
pressed into  the  military  service  pf  the  United 
States  during  the  late  war.  in  States  or  parts 
of  States  declared  in  insurrection,  provided  the 
claimants  were  loyal  at  the  time  their  claims 
originated^  and  remained  loyal  thereafter,  and 
were  residents  of  loyal  States,  and  such  steam- 
boats or  other  vessels  were  in  the  insurrection- 
ary districts  by  proper  authority." 

The  Act  of  1864  took  away  the  jurisdiction 
of  the  Court  of  Claims  as  to  all  cases  there 
specified.  The  Act  of  1867  forbade  the  pay- 
ment of  the  claims  which  it  described,  while 
the  Resolution  permitted  the  settlement  of  those 
within  the  category  which  it  laid  down  and  the 
oualifications  prescribed  in  the  proviso.  The 
Resolution  refers  expressly  to  the  Act  of  1867, 
and  that  Act  to  the  Act  of  1864.  They  are  in 
pari  fluUeria,  constitute  a  common  context,  and 
must  be  construed  together.  This  case,  in  the 
aspect  of  it  we  are  considering,  is  clearly  with- 
in the  body  of  the  Resolution.  Whether  it  is 
also  within  the  requirements  of  the  proviso  is 
not  disclosed  by  the  findings  in  the  record. 
They  are  silent  upon  that  subject.  If  the  ap- 
pellees can  bring  themselves  within  both  they 
will  be  entitled  to  be  paid,  but  not,  we  think, 
by  the  instrumentality*  of  the  Court  of  Claims. 

The  purpose  of  the  Resolution,obviously,was 
not  to  enlarge  or  restore  the  jurisdiction  of  that 
court,  but  to  remove  the  bar  which  the  Act  of 
1867  had  been  held  to  create.  That  bar  affected 
not  the  court,  but  the  officer  of  the  army  and  of 
the  Treasury,  whose  duty  it  would  otherwise 
liave  been  to  adjust  and  liquidate  such  demands. 
When  the  restriction  was  removed  the  jurisdic- 
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tion  and  authority  of  those  officers,  and  not  of 
the  court,  was  revived.  The  phrase  "  settle- 
ment." used  in  the  Resolution,  has  reference  to 
executive  and  not  to  judicial  action.  The  con- 
text of  the  two  Acts  and  the  Resolution  point 
clearly  to  this  construction  of  the  latter.  The 
remedy  of  the  appellees,  if  they  are  entitled  to 
any,  must  be  sought  at  the  hands  of  the  Execu- 
tive or  Legislative  Department  of  the  Govern- 
ment. The  Judicial  Department  is  incom- 
petent to  give  it. 

In  our  opinion  the  Court  of  Claims  erred  in 
taking  jurisdiction  of  either  of  the  claims  out- 
side of  the  contract.  Tha  U.  8.  v.  Russell 
[anie,  474]  heretofore  decided  at  this  term,  is 
clearly  distinguished  by  its  controlling  facts 
from  the  present  case.  It  is  not  intended  to 
impugn  anjrthing  said  by  the  court  in  that 
case. 

The  judgment  of  the  Court  of  Claims  is  re- 
versed, and  the  cause  ufill  be  remanded,  with 
directions  to  enter  a  judgment  in  conformity 
to  this  opinion. 

Cited— U  WaU.,  534  :  15  Wall.,  007 ;  3  Wood.  &  M., 
228. 
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English  maritime  law — interest  in  priu — right 

of  United  States. 

1.  The  BoffUflh  maritime  law.  Including  the  law  of 

f>rize,  is  the  maritime  law  of  tola  country,  so  f ac  as 
t  is  adapted  to  the  altered  circumstances  and  con- 
dition or  the  country,  and  has  not  been  modified  by 
the  proper  national  authorities. 

2.  ifo  one  can  have  any  rl^rht  or  interest  in  any 
prize,  except  by  the  grant  or  permission  of  the 
United  States.  All  captures  made  without  their 
express  authority  inure  ipso /octo  to  their  t)eneflt. 

8.  Joint  captures  by  the  army  and  navy  inure 
exclusively  to  the  benefit  of  the  UDited  States. 

[No.  27.] 
Argued  Ifov.  i,  1871.  *    Decided  Dee.  18,  1871. 

APPEAL  from  the  District  Court  of  the  Unit- 
ed States  for  the  District  of- Massachusetts. 
A  statement  of  the  case  will  be  found  in  the 
opinion. 

Messrs.  Charles  Cowlesr  and  Charles 
Le'vi  Woodbuvy*  for  appellants. 

Mr.  C.  H.  Hilly  Asst.  AUy-Qen.,  for  the  ap- 
pellees. 

Mr,  Justice  Swayne  delivered  the  opinion 
of  the  court: 

This  is  an  appeal  in  prize  from  the  decree  of 
the  District  Court  of  the  United  States  for  the 
District  of  Massachusetts. 

In  the  English  maritime  jurisprudence  the 
jurisdiction  of  the  Admiralty  Court  on  the  in- 
stance side,  and  the  jurisdiction  in  pri2se.  are 
entirely  distinct  and  independent  of  each  other. 
When  exercisinff  one.  it  is  called  the  Instance 
Court,  and  the  Prize  Court  when  exercising  the 
other.  The  rules  of  procedure  and  adjudica- 
tion in  the  latter  are  said  to  be  no  more  like 
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those  which  prevail  in  the  former,  than  they 
are  like  those  of  any  court  in  Westminster  Hall. 
But  from  time  immemorial  both  jurisdictions 
have  been  exercised  by  the  same  judge.  As 
judge  of  the  admiralty  or  instance  court  he  is 
appointed  by  a  commission  under  the  great  seal. 
This  commision  specifies  fully  and  particularly 
the  subjects  of  his  jurisdiction,  but  is  wholly 
silent  as  to  prize.  To  give  that  iurisdiction, 
and  bring  it  into  activity,  a  commission  under 
the  great  seal,  in  every  war,  was  issued  to  the 
Lord  High  Admiral,  to  require  the  judge  of  ad- 
miralty to  take  cognizance  of  all  captures,  seiz- 
ures, prizes  and  reprisals  of  all  sbips  and  goods 
that  should  be  taken,  and  to  hear  and  deter- 
mine according  to  the  course  of  the  admiralty 
and  the  law  of  nations.  A  special  warrant  was 
thereupon  issued  by  the  admiral.  Since  the 
reign  of  Elizabeth  it  does  not  appear  that  any 
special  authority  has  been  given  to  the  judge. 
Ho  has  exercised  exclusive  jurisdiction  in  prize 
under  his  commission  from  the  King,  or  under 
the  power  inherent  in  his  office,  or  by  virtue  of 
both.    Undo  v.  Bodney,  2  Doug.,  618,  note. 

Prize  was  wholly  the  creature  of  the  Crown. 
No  one  could  have  any  interest  but  what  he 
took  as  the  gift  of  the  King.  Beyond  this  he 
could  claim  nothing.  Thereasons  upon  which 
the  rule  was  founded  were:  that  right  of  mak- 
ing war  and  peace  was  exclusively  in  the  sover- 
eign ;  that  the  acquisitions  of  war  must,  there- 
fore, belong  to  him,  and  that  their  disposal 
might  be  of  the  utmost  importance  for  the  pur- 
poses both  of  war  and  peace.  It  was  held  that 
It  must  be  presumed  from  these  considerations 
that  the  Qovernment  did  not  intend  to  devest 
itself  of  this  important  attribute,  except  in  so 
far  as  such  a  purpose  was  clearly  and  unequiv- 
ocally expressed.  The  right  is  not  the  private 
property  of  the  sovereign,  but  a  trust  confided 
to  him  for  the  public  good.  In  private  grants 
the  construction  is  most  strongly  against  the 
grantor.  In  all  concessions  touching  capture 
the  opposite  rule  prevails.  A  presumption 
arises  against  the  grant,  and  it  can  only  be  re- 
butted by  language  so  explicit  as  to  leave  no 
room  for  doubt  upon  the  subject.  The  EUebe, 
5Rob.,17». 

The  Lord  High  Admiral  exists  now  only  in 
contemplation  of  law.  It  was  deemed  expedient 
to  assign  to  him  a  certain  portion  of  the  rights 
of  the  Crown  to  maintain  the  dignity  and  splen- 
dor of  his  office:  Tht  Maria  Franeakey  6  Hob. , 
293).  Hence  the  doctrines  of  droits  of  the  ad- 
miralty, and  of  captured  property  which  be- 
longed to  the  King,  virtute  corona.  The  Lord 
High  Admiral  is  now  represented  by  the  King, 
who  holds  the  office,  but  in  a  capacity  distinct 
from  his  regal  character,  and  the  droits  which 
belonged  to  Uie  office,  so  far  as  they  still  sub- 
sist and  are  not  otherwise  disposed  of,  have  in 
the  progress  of  time  become  re- attached  to  the 
crown.  The  Bebeekah,  1  Rob.,  227;  TJis  Mer- 
eurius,  1  Rob.,  81;  The  Joseph,  1  Gall.,  645;  8 
Reeves,  Hist.  Eng.  Law,  197. 

To  the  legal  scholar  the  subject  is  full  of  the 
interest  of  antiquarian  research,  bnt  its  exam- 
ination is  not  necessary  to  the  decision  of  the 
present  case.  The  proper  limits  of  this  opin- 
ion forbid  us  to  pursue  the  inquiry  further. 

While  the  American  Colonies  were  a  part  of 
the  British  Empire,  the  English  maritime  law, 
including  the  law  of  prize,  was  the  maritime 


law  of  this  country.    From  the  close  of  the* 
Revolution  down  to  this  time  it  has  continued 
to  be  our  law,  so  far  as  it  is  adapted  to  the  a1> 
tered  circumstances  and  condition  of  the  coun- 
try, and  has  not  been  modified  by  the  proper 
national  authorities.    30  Hd*.  Sugar  v.  Boyle, 
9  Cranch,  198.    In  our  jurisprudence  there  are,, 
strictly  speaking,  no  droits  of  admiralty.    The 
United  States  have  succeeded  to  the  rights  of 
the  Crown.    No  one  can  have  any  right  or  in- 
terest in  any  prize  except  by  their  grantor  per 
mission.    All  captures  made  without  their  ex- 
press authority  inure  ipso  facto  to  their  benefit. 
Whenever  a  claim  is  set  up,  its  sanction  by  an 
Act  of  Congress  must  be  shown.    If  no  such- 
Act  can  be  produced  the  alleged  right  does  not 
exist.    The  United  States  take  captured  prop- 
erty, not  as  droits,  but  strictly  and  solely ^re 
reipubUecB.     The  Joseph,  1  Qall.,  555,  558;  The 
Dob  Hermanos.  10  Wheat.,  810. 

During  the  late  civil  war  a  land  and  naval> 
force  of  the  United  States  were  beleaguerinj^ 
Charleston  in  South  Carolina.  The  rebel  for- 
tifications and  forces  kept  both  at  bay.  Tiii» 
had  been  the  condition  of  things  for  a  consid- 
erable period.  In  the  night  of  the  17th  Feb 
ruary,  1805,  the  insurgent  troops  evacuated  the 
neighboring  forts  and  abandoned  the  city.  Tbis^ 
became  known  thenext  morning.  The  fleet  there- 
upon approached  thedtyby  water,and  the  army 
by  land.  The  Gladiolus,  a  steam  propeller  of  the 
navy,  was  one  of  the  leading  vessels.  When 
she  was  off  the  Battery  at  Charleston,  a  boy 
from  the  shore  gave  information  that  a  block- 
ade runner  was  lying  near  by  in  Ashley  River. 
A  boat's  crew  mm  The  Gladiolus  was  dis- 
patched in  quest  of  her.  They  found  her  od 
fire  and  surrounded  by  boats  filled  with  colored 
people  from  the  shore.  The  crew  of  the  boat- 
and  others  present  proceeded  to  put  out  the  fire. 
The  Gladiolus  reached  the  scene  a  few  minut€» 
after  the  arrival  of  the  boat.  The  fire  was  ex 
tinguished;  the  crew  of  The  Gladiolus  assisted 
in  putting  it  out.  It  was  found  that  the  pipc» 
of  the  vessel  had  been  cut  and  she  was  filling^ 
with  water.  The  Gladiolus  towed  her  to  shal- 
low water  and  her  leaks  were  stopped.  She  was. 
The  Siren,  a  side- wheeled  steamer  of  about  one 
hundred  and  fifteen  tons  burden,  and  had  run- 
the  blockade  the  night  before.  That  momin^ 
her  crew  had  cut  her  pipes,  set  her  on  fire  and 
abandoned  her.  She  was  sent  to  Boston  for 
trial  as  a  prize  of  war.  On  her  way  she  col- 
lided with  another  vessel.  She  was  libeled  by 
the  United  States  in  the  District  Court  of  Mas- 
sachusetts. On  the  7th  of  April,  1865,  she  wa» 
condemned  as  lawful  prize  and  subsequently 
sold.  All  questions  as  to  the  distribution  of  the 
proceeds  were  left  open  by  the  decree  for  fut- 
ure adiudication.  The  owners  of  the  veaael 
collided  with  intervened  and  claimed  damages. 
They  were  allowed  by  this  court  on  appeal. 
The  Siren,  7  Wall,,  152  [74  U.  8.,  XIX.,  129]. 
Salvage  was  clfdmed  in  behalf  of  The  Gladiolus. 
One  half  of  the  proceeds  of  the  sale  was  also 
claimed  for  that  vessel  as  prize  money.  The 
other  appellant  vessels  of  war  claimed  to  par- 
ticipate with  her.  A  decree  of  distribution  was 
made  on  the  8d  of  July,  1869.  The  court  al- 
lowed the  claim  for  salvage,  and  ordered  that 
the  residue  of  the  fund,  less  the  sums  decreed 
for  damages  arising  from  the  collision,  should 
be  paid  over  to  the  United  States.    The  appel- 
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lants  have  brought  this  decree  before  us  for  re- 
view. 

Four  Acts  of  Congress  have  been  passed  al- 
lowing captors  to  pi^icipate  in  the  fruits  of  the 
property  captured.  They  are  the  Act  of  1799, 
(1  Btat.  at  L.,  715);  that  of  1800  (2  Stat,  at  L., 
45):  that  of  1862  (12  Stat,  at  L.,  606),  and  that 
of  1864  (13  Stat,  at  L.,  806).  It  is  necessary  in 
this  case  to  consider  only  one  clause  of  the  10th 
section  of  the  Act  last  mentioned,  which  is  as 
follows:  "The  net  proceeds  of  all  properly 
condemned  as  priase,  when  the  prize  was  of 
superior  or  equal  force  to  the  vessel  or  vessels 
making  the  capture,  shall  be  decreed  to  the  cap- 
tors. And  when  of  inferior  force,  one  haJf 
shall  be  decreed  to  the  United  States  and  the 
other  half  to  the  captors.'* 

No  provision  is  found  in  any  of  these  statutes 
touching  joint  captures  by  the  army  and  navy. 
They  are  wholly  silent  as  to  the  military  arm 
of  the  service.  It  results  from  this  state  of 
things,  accoiding  to  *the  principles  we  have  laid 
down,  that  such  captures  inure  exclusively  to 
the  benefit  of  the  United  States.  In  the  En- 
ji^lish  law  they  are  held  not  to  be  within  the  prize 
Acts,  and  are  provided  for  by  statutes  pitesed 
specially  for  that  purpose.  In  Tha  Genoa  and 
iU  dependencia,2  Dod.,  446,  Lord  Sto  well,  speak- 
ing of  the  word  "  prize,"  says:  **  It  evidently 
means  maritime  capture  effected  by  maritime 
foroe  only-ships  and  cargoes  taken  by  ships.  * 
What  was  taken  bv  a  conjunct  expedition  was 
formerly  erroneously  considered  as  vested  in  a 
certain  proportion  of  it,  in  the  capturine  ships 
under  the  rrize  Acts;  but  in  a  great  and  impor- 
tant case  lately  decided  {Hbogtcarpel,  Lords  of 
Appeal,  1786),  it  was  determined  that  the  whole 
was  entirely  out  of  the  effect  of  those  Prize 
Acts,  and  in  so  deciding,  determined  by  direct 
and  included  consequence,  that  the  words 
'  prizes  taken  by  any  of  Her  Majesty's  ships  or 
vessels  of  war,'  cannot  apply  to  any  other  cases 
than  those  in  which  captures  are  made  by  ships 
only." 

In  Bootif  in  the  Peninsula,  1  Hagg.,  47,  the 
same  great  authority,  referring  to  '*  a  conjunct 
expedition"  held  this  language:  "It  may  be 
difficult,  and  perhaps  perilous,  to  define  it  neg- 
atively and  exclusively.  It  is  more  easy  and 
safe  to  define  it  affirmatively,  that  that  is  a  con- 
junct expedition  which  is  directed  by  compe- 
tent authority,  combining  together  the  actions 
of  two  different  species  or  force,  for  the  attain- 
ment of  some  common  specific  purpose." 

The  opinion  of  the  court  below  proceeded 
upon  the  ground  that  the  present  case  is  one  of 
this  character.  Whether  it  was  or  was  not  is 
the  question  presented  for  our  determination. 
The  application  of  Lord  Stowell's  test  leaves  no 
room  for  doubt  as  to  its  proper  solution. 

We  have  already  adverted  to  the  ingress  of 
the  navy  into  the  harbor  of  Charleston  on  the 
morning  of  the  17th  of  February.  At  nine 
o'clock  that  morning  an  officer  of  the  land  forces 
hoisted  the  national  flag  over  the  ruins  of  Fort 
Sumter.  Flags  were  also  raised  over  Forts 
Ripley  and  Pinckney.  At  ten  o'clock  a  mili- 
tary officer  reached  Charleston.  The  Mayor 
surrendered  the  city  to  him.  Four  hundred  and 
fifty  pieces  of  artillery,  military  stores,  and 
much  other  property  were  captured  with  it. 
Contemporaneously  with  these  things  was  the 
seizure  of  The  Siren  by  The  Gladiolus,  and  the 
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approach  and  arrival  of  the  rest  of  the  fleet. 

The  two  forces  were  acting  under  the  orders 
of  a  common  Govemment,for  a  common  object, 
and  for  none  other.  They  were  united  in  their 
labors  anc}  their  perils,  and  in  their  triumph 
they  were  not  divided.  'They  were  converg- 
ing streams  toiling  against  the  same  dil£&  When 
it  gave  way  both  swept  in  without  any  further 
obstruction.  The  consummation  of  their  work 
was  the  fall  of  the  citv.  Either  force,  after  the 
abandonment  of  their  defenses  by  the  rebels, 
could  have  seized  all  that  was  taken  by  both. 
The  meritorious  service  of  The  Gladiolus  was 
as  a  salvor,  and  not  as  a  captor.  Precedence  in 
the  time  of  the  arrival  of  the  respective  forces 
is  an  element  of  no  consequence.  Upon  prin- 
ciple, reason  and  authority  we  think  the  judg- 
ment of  the  District  Court  was  correctly  given. 

The  decree  of  condemnation  committ^  the 
court  to  nothing  as  to  the  distribution.  The 
course  pursued  was  eminently  proper  under  the 
ciroumstances,  and  according  to  the  course  of 
practice  in  proceedings  in  prize.  The  Maria 
y^neaiae,  6  Rob.,  293.  The  allowance  of  sal- 
vage by  the  court  below  was  not  objected  to  in 
the  argument  here. 

It  has  been  suggested  that  the  capture  was 
within  the  7th  section  of  the  Act  of  the  2d  of 
July,  1864,  18  Stat,  at  L.,  877,  which  declares 
that  "  no  property  seized  or  taken  upon  any  of 
the  inland  waters  of  the  United  States  by  the 
naval  forces  thereof  shall  be  regarded  as  mari- 
time prize,"  etc.  The  aspect  in  which  the  case 
has  been  examined  and  the  conclusions  reached, 
render  it  unnecessary  to  consider  that  proposi- 
tion, and  we  express  no  opinion  upon  the  sub- 
ject. 

ITie  decree  of  the  DiUriU  Court  i$  affirmed, 

8.C.-7Wall.,llB. 

Rev'flr— 1  Low.,  280. 

Cited-107  0.  B.,  611 ;  108  U.  8.,  101. 


BENOIT   JULIEN    CAUJOLLE    et   al., 

Appts., 

V 

CYRUS  CURTISS  and  JOHN  P.  FERRIE, 
Adm'rs  of  Gbannb  Du  Lvx,  Deceased. 

(See  8.  C,  13  Wall.,  465-474.) 

State  judgment,  when  conehuive—pleadable  in 

bar. 

1.  If  the  Judgment  of  a  8tate  Court  In  a  suit  for 
administration,  turns  upon  the  question  or  wbioh 
of  the  parties  is  next  of  kin  to  the  intestate,  it  is 
conclusive  upon  that  question  in  a  subsequent  suit 
in  the  United  States  Circuit  Court  between  the 
same  parties  for  distribution. 

2.  Such  Judgment  in  the  state  suit  for  administra- 
tion is  pleadable  In  bar  to  the  subsequent  suit. 

[No.  28.] 
Argued  Dee.  7,  8, 1871.     Decided  Dee.  18, 1871. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed  States  for  the  Southern  District  of  New 
York. 
The  case  is  sufficiently  stated  by  the  court. 
Meeere.  Gharlea  0*  Conor,  Jno.  E.    Ward  and 
Charles  E.  Whitehead*  for  appellants: 

Ttie  contest  concerning  the  administration 
and  the  decision  thereon,  do  not  create  an  es- 
toppel against  the  complainants.    It  is  a  rule 
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that  the  Judgment  of  a  court  of  oompetent  ju- 
risdiciiozi  directly  on  the  point  is,  as  a  plea,  a 
bar  or,  as  evidence,  conclusive  between  the 
same  parties  upon  the  same  matter  directly  in 
question  in  another  case. 

Gardner  ▼.  Buckbee,  8  Cow.,  126;  Burtv. 
Stemburffh,  4  Cow.,  662;  WrigM  v.  Butler,  6 
Wend.,  288;  2>aBM  V.  TaUeot,  12  N.  Y.,  188; 
JSmith  V.  Kemoehen,  7  How..  218;  1  Phil.  Ev., 
351;  C.  &  H.  Notes,  pp.  808-928;  Dueheu  of 
Kingston's  case,  20  How.  St.  Tr.,  855;  Outram 
y.  Marewood,  8  East.  846. 

The  general  doctrine  is  stated  by  the  respond- 
ent's counsel  in  Mason's  Ea^rs  v.  AUton,  9  N. 
Y.,  82. 

I.  But  such  decisions  as  are  relied  upon  by 
the  defendants  in  this  case  are  not  within  the 
rule. 

It  seems  to  be  well  established  that  the  decis- 
ion of  a  surrogate  or  of  a  higher  court  upon  an 
appeal  from  him,even  if  founded  upon  a  verdict 
of  a  jury,  is  not  conclusive  as  to  the  validity  of 
of  a  wiU  of  real  estate.  The  issue  in  such  case 
is  merely  whether  the  paper  shall  be  recorded 
as  a  will. 

Bogardxu  v.  CUirhs,  1  Edw.  Ch.,  266;  8,  C7., 
on  ai]f>eal,  4  Paige,  628;  BmiiJOi  v.  BonsaU,  6 
Rawle.  80. 

So  as  to  proving  lost  will.  Harris  v.  Harris^ 
26  N.  Y.,  440. 

II.  The  relationship  of  the  applicant  was  not 
directly  in  question.  It  was  only  incidentally 
so,  as.  for  instance,  the  existence  of  a  debt 
would  have  been,  in  case  a 'creditor  had  ap- 
plied for  administration.  FUspatriek  v.  Brady, 
6  Hill..  581. 

III.  The  issue  was  between  the  present  plaint- 
tiffs  and  Ferri6  individually;  here  the  question 
arises  between  the  plaintiffs  and  Ferrie  en  autre 
droit.  The  parties  are  not  the  same  within  the 
meaning  of  the  rule.    2  Phil.  Ev..  9. 

IV.  The  rule  has  never  been  laid  down  nor 
applied  in  any  case  where  a  right  was  not  in- 
volved in  or  aetermined  by  the  first  decision. 

It  certainly  does  not  apply  to  the  determina- 
tion of  a  matter  of  fact  on  any  mere  practice 
motion. 

Bimson  v.  Hart,  14  Johns.,  76;  see  note  to 
DoUfus  V.  Frosck,  5  Hill,  494;  Van  Rensselaer 
V.  SAeriff,  1  Cow.,  512;  Banks  v.  Am.  Tract 
8oo.,  4  Sandf.  Ch.,  462;  Acker  v.  Ledya/rd,  8 
Barb..  518;  Snyder  v.  White,  6  How.  Pr..  826. 

A  decision  by  a  surrogate  that  A  shall  be  ad- 
ministrator, merely  casts  upon  him  a  burden- 
some duty.    Bettison  v.  Bromley,  12  East,  262. 

It  settles  a  staple  point  of  practice,  like  a 
determination  that  B  is  a  fit  referee  or  juror. 
It  is  conceived  that  such  an  adjudication  is  not 
within  the  rule. 

FOspairicky.  Brady,  6  Hill,  581.  per  Gibson, 
Oh.  J.;  Hibshman  v.  DuOehan,  4  Watto,  191. 

V.  The  law  relating  to  muting  administra- 
tion in  cases  of  intestacy  does  not  provide  for 
such  a  decision  as  should  conclude  the  right. 
It  is,  indeed,  recognized  that  there  may  be  a 
contest. 

8  R.  S.,  160,  sec.  188,  5th  ed.;  8  R.  S.,  167, 
sec.  76,  5th  ed. 

But  the  decision  is  not  conclusive;  for  the 
surrogate  himself  may  at  any  time  revoke  the 
letters  "whenever  it  shall  appear  to  him  that 
the  letters  have  been  granted  by  reason  of  false 
representations  made'to  him  by  the  persons  to 
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whom  the  same  were  granted.*'  8  R  8.,  p.  164, 
sec.  166,  6th  ed. 

The  methods  of  proof  imply  that  the  ques- 
tions are  to  be  determined  summarily. 

8  R.  8.,  158,  sec.  26,  5th  ed. ;  see,  also,  pp. 
864.  865. 

The  surrogate  is  allowed  to  take  proof  of 
devisees  and  to  record  the  instrument.  There 
may  be  appeals  from  his  decision  and  a  jury 
trial  of  a  matter  of  fact.  8  R.  8.,  150,  sections 
71-78.  5th  ed. 

But,  nevertheless,  the  decision  is  not  final  as 
to  real  estate.    See  seQ.  76. 

VI.  This  precise  question  came  before  Vioe- 
Chahcellor  Eiiight  Bruce  in  Barrs  v.  Jaekaon, 
June  10, 1842.    See  1  Younge  &  C,  585. 

By  a  most  satisfactory  tram  of  reasoning,  he 
held  the  decision  of  the  ecclesiastical  court  on 
the  question  of  administration  not  to  have  been 
conclusive  on  the  court  of  equity  in  a  suit  for 
distribution.  He  reviewed  a  aeoision  of  the 
House  of  Lords  in  Bouchiir  v.  Taylor,  4  Bro. 
P.  C,  708,  and  showed  quite  plainly  that  it 
was  impossible  to  sav  whether  the  decision 
went  upon  the  estoppel,  or  some  other  of  the 
very  substantial  grounds  presented.  1  Younge 
&  C,  591,  593. 

Lord  Lyndhurst,  on  appeal,  1  Phil.,  582,  re- 
versed the  decision.  He  declined  to  enter  into 
any  of  the  seneral  arguments,  but  held  himself 
to  be  bouna  by  the  decision  of  the  Lords  in 
BouehierY.  Taylor,  4  Bro.  P.  C.  708. 

Lord  Lyndhurst,  p.  584,  admits  that  "If  it 
rested  on  Mr.  Brown's  report,  it  would  be  dif- 
ficult to  say  on  what  ground  the  judgment  in 
2ue8tion  proceeded."  But  he  resorted  to  the 
law  Tracts  of  Mr.  Hargrave  for  evidence  that 
the  House  went  "on  both  points;"  t.  e.,  the 
merits  and  the  estoppel. 

If  he  had  more  carefully  examined  Mr.  Har- 
grave's  work,  Lord  Lyndhurst  would  have  had 
some  difficulty  in  pronouncing  that  the  estop- 
pel was  affirmed  in  that  case. 

The  case  was  argued  Mar.  7,  1776,  4  Bro.  P. 
C,  708.  The  Constitution  of  New  York  fixes 
upon  the  day  of  Lexington;  t.  «.,- Apr.  19, 1775. 
as  the  point  of  time  at  which  the  English  Com 
mon  Law  was  accepted  in  this  State.  So  if  this 
case  could  be  regarded  as  an  authority  in  En- 
gland, it  would  not  bind ;  and  of  course  the  re- 
cent opinion  of  Lord  Lyndhurst  is  no  stronger. 

In  Mar.  1774,  the  Master  of  the  Rolls  held 
that  theprior  adjudication  was  not  conclusive. 
4  Bro.  P.  C,  715.    This  is  authority. 

The  ground  upon  which  a  former  decision 
binds  is:  that  there  has  been  an  issue  between 
the  same  parties  upon  a  matter  of  interest  or 
value  to  them,  with  an  opportunity  of  trying 
the  fact  according  to  the  usual  course  of  judi- 
cial proceedings,  a  full  hearing,  the  compul- 
sory production  of  proofs  and  witnesses  and  a 
right  enjoved  by  each  party  to  examine  such 
proofs  and  cross-examine  such  witnesses. 

All  these  requisites  are  wanting  in  decisions 
on  motions,  and  what  are  called  practice  mat- 
ters. Everything  is  done  summarily;  some 
things  are  done  ex  parte,  and  there  is  no  prop- 
erty or  pecuniary  value  or  absolute  personal 
right  at  stake.  Besides,  discretion,  not  the 
strictum  jus  presides  over  the  judgment,  to  an 
extent  greater  or  less,  accoraing  to  circum- 
stances. 

This  surrogate's  decision  is  not  more  binding 
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as  az)  estoppel  by  reason  of  its  affirmance  in  the 
higher  courts,  Uiough  it  may  be  jnore  persua- 
sive as  eyidence.  Common  practice  motions 
as  to  appointments  of  receivers,  issuing  tem> 
porary  injunctions,  referring  causes,  etc..  are 
often  reviewable  on  appeal  in  the  state  courts 
of  last  resort.  They  are  now  daily  reviewed 
in  the  New  York  Court  of  Appeals.  Conse- 
quently no  peculiar  charm  attaches  to  this  sur- 
rogate s  sentence  or  order,  because  it  was  al- 
lowed to  be  and  was,  in  fact,  thus  reviewed. 
The  controversy  and  the  question  were  both 
of  the  same  nature,  wherever  they  were  ad- 
judicated upon. 

Mr,  S.  P.  Nasht  for  respondents: 

The  point  in  issue  here,  to  wit:  the  legiti- 
macy of  Ferri^  was.  necessarily,  not  merely  in- 
cidentally, involved  in  the  contest  before  the 
surrogate.  "Administration  in  case  of  intes- 
tacy shall  be  granted  to  the  relatives  of  deceased 
who  would  M  entitled  to  succeed  to  his  per- 
sonal estate,  *  *  *  ♦  in  the  following  order: 
"First,  to  the  widow '.second,  to  the  children," 
etc. 

2  R.  8.,  74,  sec.  27;  2  R.  8..  96,  sec.  75, 
subd.  4,  5. 

The  same  general  statute,  therefore,  which 
prescribes  the  right  and  order  of  administra- 
tion, prescribes  &e  order  of  succession  and  dis- 
tribution :  and  though,  where  relatives  are  per- 
sonally disqualified  as  being  convicts,  aliens, 
etc.,  or  are  unwilling  to  accept,  administration 
may  be  granted  to  creditors,  or  to  the  county 
treasurer;  in  the  City  of  New  York,  to  the 
public  administrator;  and  such  grant  concludes 
nothing  as  to  the  right  of  succession,  yet,  as 
between  relatives,  the  right  of  administration, 
by  the  very  words  of  the  statute,  involves  and 
is  determined  by  the  right  of  succession. 

2  R.  S..  74,  sec.  27. 

This  distinction,  based  on  the  statute  itself, 
was  overlooked  in  the  opinion  given  in  the 
court  below  on  overruling  the  plea.  5  Blatchf ., 
225. 

But  if  persons,  claiming  as  next  of  kin,  con- 
test their  rights  as  next  of  kin,  before  the  sur- 
rogate, no  question  being  made  as  to  personal 
competency,  the  inquiry  before  the  surrogate 
is  one  of  right  not  of  discretion,  and  is,  by  the 
express  language  of  tlie  statute,  to  be  deter- 
mined by  the  right  to  succession.  A  trial  is 
had.  after  citation  to  the  adverse  claimants, 
and  if  delay  is  thus  produced,  a  special  collector 
is  appointed  to  preserve  the  estate. 

2  R.  8.,  76,  sec.  85;  Laws  of  1887,  628,  sec. 
28. 

Nor  is  there  any  difference,  as  suggested  in 
the  opinion,  between  the  English  and  American 
systems  of  administration  m  respect  to  the 
point  under  consideration.  In  the  ecclesiastical 
law  as  administered  in  England,  as  well  as  un- 
der the  systems  in  operation  in  the  United 
States,  the  right  of  administration  follows,  as 
a  general  rule,  the  right  to  property. 

In  the  Goods  of  OiS,  1  Hagg.  (Eccl.),  842;  1 
Will.  £xrs.,  848. 

But,  assuming  that  the  question  of  the  legiti- 
macy of  Ferrie  was  incidentally  and  not  neces- 
sarily involved  in  the  inquiry  before  the  sur- 
rogate; still,  as  the  contestant,  the  plaintiff  here, 
chose  to  try  the  question  on  the  inquiry  as  to 
the  administration,  they  should  be  estopped  by 
the  result.    If  as  they  now  contend,  it  was  un- 
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important  who  administered  the  estate,  they 
should  have  waived  the  contest  and  allowed  let- 
ters to  issue,  reserving  their  claims  to  the  suc- 
cession until  the  time  came  for  the  adminis- 
trator to  render  his  account  and  to  make  dis- 
tribution.   2  R  8.,«9^,  96. 

On  authority,  as  well  as  on  principle,  the  de- 
cision of  the  surrogate  is  res  judiectta. 

In  some  matters  the  decisions  of  courts  of 
probate,  surrogates,*  and  ecclesiastical  courts 
are.  by  statute,  conclusive  only  to  a  limited  ex- 
tent. Thus  in  New  York,  the  probate  of  a  will 
is  only  conclusive  so  far  as  it  affects  personal  es- 
tate. 

2  R.  8..  67,  sec.  69;  Bogardus  v.  Clark,  4 
Paige,  628. 

8o  his  refusal  to  order  the  payment  of  a  debt, 
his  right  to  do  so  only  existing  where  the  debt 
is  not  disputed,  does  not  preclude  the  creditor 
from  his  action  at  law. 

FUsspatrick  v.  Brady,  6  Hill.  581 ;  Ckimpbell 
V.  Brusn,  1  Bradf.,  224. 

So  the  effect  of  a  final  decree  on  an  account- 
ing is  expressly  limited  by  the  statute.  2  R.  8., 
94,  sec.  65. 

But  unless  they  are  deprived  of  that  effect  by 
statute,  the  decrees  and  sentences  of  the  spirit- 
ual courts  are  final  and  conclusive  to  a  certain 
extent,  as  the  judgments  of  the  superior  courts 
of  law  and  equity,  and  have  been  held  to  be  so 
in  the  very  point  involved  in  this  action. 

Blackburn  v.  Orawfards,  8  Wall..  175  (70  U. 
8..  XVIII..  186);  Tfiumas  v.  Ketericke,  1  Ves., 
882;  Bouehier  v.  Tayltn-,  4  Bro.  (P.  C.)  708; 
Barrs  v.  Jackson,  I  Phil.  Ch..  582. 

In  Barrs  v.  Jackson,  the  vice  chancellor  had 
denied  to  the  sentence  of  the  ecclesiastical  court 
a  conclusive  effect  (1  Younge  &  C,  C.  C, 
585),  and  supported  his  views  in  an  elaborate 
opinion.  But  his  decision  was  overruled  by  the 
chancellor,  on  a  review  of  all  the  authorities. 

In  Blackburn  v.  Crawford,  this  court  held 
that  the  decision  of  the  probate  court  in  Mary- 
land on  a  claim  of  administration  that  the 
claimant  was  illegitimate,  and  a  consequent 
grant  of  administration  for  another  party,  was 
conclusive  as  between  the  same  parties  to  an  ac- 
tion of  ejectment  brought  by  the  party  reject- 
ing the  deeds  for  lands  which  he  claimed  as 
heir  of  the  intestate. 

In  the  opinion  of  the  court,  it  is  said  that  the 
result  of  the  proceeding  in  the  Probate  Court 
under  the  laws  of  Maryland  to  which  our  at- 
tention has  been  called,  has  all  the  elements  of 
res  judicata,  and  it  may  be  argued  that  it  is  un- 
der some  statutory  provision  of  that  8tate  that 
the  decree  has  this  effect.  But  it  will  be  seen, 
by  examining  the  laws  of  Maryland,  that  this 
result  follows  on  general  principles,  simply  be- 
cause the  Probate  Court  has  jurisdiction  of  the 
subject-matter,  not  by  reason  of  any  statute 
which  expressly  gives  to  the  decision  of  this 
court  that  effect,  because  there  is  none. 

Mr,  Justice  Da^ie  delivered  the  opinion  of 
the  court:  * 

On  the  15th  day  of  November,  1854,  Gkanne 
Du  Lux,  a  woman  of  French  extraction,  died  at 
an  advanced  ^e  in  the  City  of  New  York,  in- 
testate, leaving  a  large  personal  estate  to  be  ad- 
ministered and  distributed  according  to  the 
laws  of  the  place  of  her  domicil. 

Within  a  month  of  her  decease,  John  P.  Fer- 
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ri6  applied  to  the  Surrogate  of  the  County  of 
New  York  for  letters  of  administration  on  her 
estate,  claiming  them  on  the  ground  that  he 
was  her  only  child  and, therefore,  her  sole  heir 
at  law  and  next  of  kin.  This  application  was 
opposed  by  the  public  administrator,  an  officer 
who,  in  the  City  of  New  York,  is  entitled  to 
administer  upon  the  estate  of  deceased  persons 
where  there  are  no  next  of  kin,  and  the  French 
Consul  was  allowed  to  contest  for  the  benefit  of 
any  party  in  interest  in  France.  During  the 
pendency  of  these  proceedings,  these  appellants 
appeared  before  the  surrogate  and  asked  to  be 
heard,  alleging  that  they  were  the  next  of  kin, 
and  for  that  reason  entitled  to  intervene  in  the 
matter  of  the  administration,  and  to  share  upon 
the  distribution  of  the  estate.  The  prater  of 
their  petition  was  enmted,  and  after  this  was 
done,  the  French  Consul  withdrew  from  the 
contest.  The  only  question  involved  in  the  ap- 
plication for  administration  was,  whether  John 
P.  Ferrie  was  the  legitimate  child  of  Gfeanne 
Du  Lux,  and  all  the  proofs  taken  and  admitted 
related  to  that  issue  alone.  As  Ferri6  was  con- 
ceded to  have  been  bom  in  France,  a  commission 
was  issued  to  take  testimony  in  that  country 
regarding  the  real  relationship  he  bore  to  the 
said  Geanne  Du  Lux.  This  commission  was  ex- 
ecuted and  returned  to  the  surrogate  with  a 
laree  mass  of  oral  evidence  on  the  subject,  to- 
gether with  documents  and  extracts  from  pub- 
lic records. 

The  case  came  to  a  hearing  on  the  16th  of 
September,  1856,  on  the  proofs  taken  in  France 
and  at  home,  and  the  surrogate  rendered  the 
following  decree:  "In  the  matter  of  the  es- 
tate of  (^nne  Du  Lux,  deceased.  Upon  taking 
proof  of  all  the  parties  who  have  appeared  in 
this  matter,  and  after  hearing  counsel  in  be- 
htUf  of  John  P.  Ferris,  claiming  to  be  the  son 
of  the  intestate,  and  counsel  in  behalf  of  the 
public  administrator  in  opposition  thereto,  and 
counsel  in  behalf  of  Benoit  Julian  Caujolle, 
Bert  Barthelemy  Caujolle  and  Mauretta  Elie 
and  their  respective  wives,  claiming  as  next  of 
kin  of  said  intestate,  it  is  ordered,  adjudged 
and  decreed  that  letters  of  administration  upon 
the  estate  of  said  Geanne  Du  Lux  be  grants, 
and  issued  to  the  said  John  P.'  Ferrie,  as  the 
legitimate  son  and  sole  next  of  kin  of  the  said 
intestate,  or  to  said  Ferrie  and  such  persons  as 
majT  be  loined  with  him  under  the  statute,  by 
givmg  the  proper  security  required  by  law." 

An  appeal  was  taken  from  this  decree  to  the 
Supreme  Court  of  the  State,  by  one  of  these  ap- 
pellants acting  for  his  family,  where  it  was  af- 
firmed. Whue  the  case  was  pending  in  the 
Supreme  Court  on  application  of  the  appellant 
there,  additional  evidence  was  received,  not 
heard  by  the  surrogate,  tending  to  show  the  il- 
legitimacy of  Ferrie.  Notw ithstandin g  this  ad  • 
ditional  evidence,  the  decision  of  the  surrogate 
was  afiirmed,  and  it  was  reaffirmed  on  a  subse- 
quent appeal  to  the  Court  of  Appeals.  It  was 
on  this  final  decision  in  his  favor,  after  a  pro- 
tracted an(>  expensive  litigation  of  seven  years, 
that  administration  of  his  mother's  estate  was 
granted  to  Ferri§.  It  would  seem,  as  the  proper 
result  of  these  proceedings,  that  the  persons  liv- 
ing in  France,  who  claimed  to  be  the  next  of  kin 
of  Geanne  Du  Lux,  had  exhausted  their  legal 
rights  in  contesting  the  legitimacy  of  Ferrie.  But 
they  did  not  think  so,  for  in  a  snort  time  after 
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the  decision  against  them  in  the  highest  court 
of  the  State  of  New  York,  they  filed  their  bill 
in  the  Circuit  Court  of  the  United  States  for 
the  Southern  District  of  New  York,  for  dis- 
tribution, seeking  in  this  way  to  try  over  again 
the  same  question  which  had  been  so  long  tbe 
subject  of  contestation. 

To  this  bill  the  appellees  in  this  court  pleaded 
in  bar  the  decision  of  the  State  Court  on  the 
contest  for  administration,  as  an  adjudica- 
tion between  the  same  parties  of  the  very  same 
point  in  issue,  by  a  tribunal ;having  jurisdiction 
of  the  subject-matter.  This  plea  was  overruled 
and  the  cause,  after  answer,  replication  and  the 
taking  of  proof,  was  heard  on  its  merits,  and  the 
legitimacy  of  Ferrie  again  established.  Appeal 
was  taken  to  this  court  from  this  decision,  and 
the  inquiry  arises,then,in  the  first  place, whether 
he  did  so  err  or  not. 

There  must  be  an  end  of  every  oontroversy. 
and  the  question  raised  by  the  plea  is,  whether 
the  litigation  concerning  the  legitimacy  of 
FerriS  in  the  state  tribunals  of  New  York  has 
been  of  such  a  character  that  it  cannot  be  re- 
newed between  the  same  parties  in  the  Federal 
Courts. 

Chief  JuBtiee  De  Grav,  in  the  Duehem  of 
EingtUm's  case,  2  8m.  L.  Cas.,  648.  has,  in 
a  few  words,  given  a  comprehensive  summary 
of  the  law  on  this  subject:  '*From  the  variety 
of  cases  in  respect  to  judgments  being  given  in 
evidence,"  said  the  Chief  Justice,  "these  two 
distinctions  seem  to  follow  as  being  generally 
true:  first,  that  the  judgment  of  a  court  of  con- 
current jurisdiction  directly  upon  the  point,  is 
as  a  plea,  a  bar;  or,  as  evidence,  conclusive  be- 
tween thesameparties  on  the  same  matter  direct- 
ly in  question  in  another  court ;  second,  that  the 
judgment  of  a  court  of  exclusive  jurisdiction 
directly  upon  the  point  is,  in  like  manner,  con- 
clusive upon  the  same  matter  between  the  same 
parties,  coming  incidentally  in  question,  in  an- 
other court  for  a  diflTerent  purpose.  But 
neither  the  judgment  of  a  concurrent  or  ex- 
clusive jurisdiction  is  evidence  of  any  matter 
incidentally  cognizable,  nor  of  any  matter  to  be 
inferred  by  argument  from  the  judgment." 
Did  the  fact  of  legitimacy  come  before  the  sur- 
rogate's court,  directly  or  incidentally,  and 
was  it  necessary  to  decide  the  point  before  the 
letters  of  admmlstration  could  issue?  are  tlie 
questions  to  be  considered  and  determined. 

In  cases  of  intestacy  in  New  York  the  surro- 
gate has  the  sole  and  exclusive  power  of  grant- 
ing letters  of  administration,  and  is  obliged  to 
grant  them — no  question  being  made  as  to  per- 
sonal competency — to  the  relatives  of  the  de 
ceased  who  would  be  entitled  to  succeed  to  his 
or  her  personal  estate,  and  if  Ferris  were  the  only 
child  of  the  intestate,  ho  had  the  legal  right  to 
administer,  because  he  succeeded  to  the  whole 
of  her  estate.  2  R.  S.  N.  Y.,  78,  sees.  23, 74,  27, 
96.  75,  4,  6.  It  is  true  a  large  discretion  is 
given  to  the  surrogate  to  secure  a  corope 
tent  person,  and  if  relatives  are  disqualified, 
for  certain  causes  mentioned  in  the  statute, 
or  are  unwilling  to  accept,  administration  may 
be  granted  to  others,  and,  in  such  a  case,  the 
basis  of  action  concludes  nothing  as  to  the  right 
of  succession.  But  if  there  be  next  of  kin,  and 
no  personal  diequaliflcations  attach  to  them,  the 
surrogate  can  exercise  no  discretion  on  the 
subject.    The  inquiry  becomes  then  a  matter 

80  v.  8. 


1671. 


Caujollk  V,  CuBTisa  bt  al.,  Adhrs. 


46.V474 


of  right,  and  is,  by  the  express  language  of  the 
statute,  to  be  determined  by  the  right  to  the 
succession.    2  H.  S.,  74,  sec.  27. 

In  this  state  of  the  law  on  the  subject  Ferrie 
4ipplied  for  letters  of  administration  on  the 
-estate  of  Geanne  Du  Lux,  claiming  to  be  her 
«on  and,  therefore,  her  nearest  of  kin.  But 
these  appellants  said.  You  cannot  have  these 
letters,  because  you  are  illegitimate,  and  we,  as 
the  descendants  of  a  deceased  aunt  of  the  in- 
testate, are  her  nearest  relatives  and,  therefore, 
•entitled  to  the  succession.  The  purpose  was  to 
get  at  the  estate,  and  so  they  say  in  their  peti- 
tion addressed  to  the  surrogate  for  leave  to  in- 
tervene. They  allege  themselves  to  be  "the 
nearest  of  kin"  and  entitled  to  share  upon  the 
distribution  of  the  estate,"  and  ask  to  be  heard 
'*  and  to  receive  their  distributive  share  of  the 
•estate."  Manifestly,  they  sought  the  contest 
bcMsause  they  supposed  the  right*  to  administer 
involved  the  right  to  the  property.  Their  op- 
position was  not  based  on  the  ground  of  Ferrie's 
personal  unfitness,  nor  did  they  wish  to  ad- 
minister themselves.  How,  then,  can  it  be  said 
that  the  administration  in  this  case  was  granted, 
without  any  reference  to,  or  consideration  of, 
the  question  of  distribution  ?  In  the  absence  of 
personal  disqualifications,  as  we  have  seen,  it  is 
compulsory  on  the  surrogate  to  grant  the 
letters  to  the  party  to  whom  the  inheritance 
belongs.  This  is  the  primary  and  only  ob- 
ject of  inquiry,  in  order  to  ascertain  to  whom 
the  letters  should  be  issued.  The  illegitimacy 
-of  Ferrie  in  any  other  view  was  an  immaterial 
issue.  It  is  personal  good  conduct,  and  not  the 
atatus  of  birth  which  constitutes  a  man  a  fit 
person  to  be  intrusted  with  the  duties  of  ad- 
ministration. It  is  idle,  therefore,  to  suppose 
that  this  contest  was  inaugurated  and  carried 
on,  on  any  other  theory  than  that  the  result  of 
it  settled  the  right  to  the  estate.  Because  an 
administrator  can,  under  certain  circumstances, 
be  appointed,  who  is  not  connected  b^  kinship 
with  the  intestate,  proves  notliing.  It  is  enough 
to  say  tJiere  was  no  occasion  for  the  surrogate 
to  do  do  this,  and  his  action  was  not  grounded 
-on  his  ability  to  do  it  in  certain  contingencies. 
His  power  was  invoked  under  that  clause  of 
the  statute  which  directed  him  to  issue  letters, 
in  case  there  were  relatives,  to  the  one  to  whom 
the  estate  went,  by  the  law  of  descents.  Ferrii 
4illeged  himself  to  be  that  person,  because  he 
^was  the  son  of  the  deceased.  These  appellants 
said :  Not  so,  for  vou  are  illegitimate,  and  have 
no  inheritable  blood,  and  we  propose  to  try 
that  question,  and  if  it  is  decided  in  our  favor, 
we  get  the  estate,  as  we  are,  confessedly,  in 
that  event  the  nearest  of  kin.  The  issue  tiius 
•solicited  was  framed ;  voluminous  evidence  both 
from  abroad  and  at  home  taken  upon  it;  able 
.arguments  heard;  elaborate  opinions  given,  and 
repeated  decisions  made  against  the  right  set 
up  by  these  appellants,  and  yet  they  are  not 
•content.  Beaten  in  the  state  courts  on  the  vital 
question — the  illegitimacy  of  Ferrie — they  turn 
to  this  court  to  try  over  again  the  very  point 
-decided  against  them.  Can  they  do  this?  They 
say  the  point  was  only  cognizable  incidentally ; 
•but  how  can  this  be,  when  the  surrogate  could 
•not  have  done  the  thing  he  did  do  without  de- 
•ddinjg  it?  It  had  to  be  decided  in  order  to  de- 
termme  to  whom  the  letters  should  issue,  and 
the  decision  of  it,  of  necessity,  settled  the  dis- 
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tribution  of  the  estate.  If  this  liti^tion  can  be 
renewed  ip  a  separate  suit  for  distribution  in 
another  court,  then  the  same  persons  can  try  the 
same  question,  in  respect  to  the  same  subject, 
in  two  different  suits.  The  question  before  the 
surrogate  was  the  legitimacy  of  Ferrie,  and  the 
subject  in  regard  to  which  it  was  necessary  to 
decide  it,  was  the  distribution  of  the  estate. 
Jhat  the  ultimate  right  of  property  was  the  piv- 
otal point  of  the  case  appears  by  the  decree  it- 
self, but  it  finds  Ferrie  to  be  the  legitimate  son 
and  sole  nearest  of  kin  of  the  intestate,  and  by 
reason  of  this  directs  administration  to  be  granted 
to  him.  And  it  goes  further,  for  it  finds,  sub- 
stantially, that  the  contest  was  made  on  the 
question  of  kinship  alone,  and  denies  the  claim 
set  up  by  these  appellants.  8upi)ose  the  suit 
for  distribution  had  been  brought  in  the  surro- 
gate's court;  can  there  be  a  doubt  that  the  de- 
cree granting  administration  to  Ferrie  would  be 
pleadable  in  bar  to  it?  If  such  be  its  effect  in 
that  court,  can  or  ought  it  to  have  a  different 
effect  in  another  court  of  concurrent  juris- 
diction? If  so,  then  instead  of  there  being  uni- 
formity in  the  exercise  of  concurrent  juris- 
diction, there  would  be  conflicting  determina- 
tions, and  the  evils  resulting  from  such  a  course 
of  procedure  can  be  easily  foreseen.  Neither  the 
policy  of  the  law  nor  the  interests  of  society 
reouire  this  to  be  done. 

We  have  thus  far  considered  the  question  on 
principle,  but  we  are  also  sustained  by  authority. 

In  the  Ecclesiastical  Courts  in  England,  m 
cases  of  intestacy,  the  right  of  administration 
follows  the  right  to  the  property  (1  Williams. on 
Ex'rs,  394),  as  it  does  in  New  York  and  else- 
where in  this  country. 

The  effect  of  the  sentence  of  the  Ecclesiastical 
Court,  in  granting  administration,  was  con- 
sidered by  Lord  Hardwicke,  in  ThomM  v.  Kei- 
teriehe,  1  Ves..  383,  on  a  bill  filed  for  distri- 
bution of  an  Intestate's  goods,  and  he  held  him- 
self concluded  by  it.  'There  had  been  a  contest 
in  the  Ecclesiastical  Court  for  administration 
between  the  same  parties  on  the  point  which 
was  the  nearest  of  kin.  The  court  decided 
they  were  in  equal  degree, and  granted  adminis- 
tration to  Eetteriche,  because  Thomas  was  a 
minor.  Thomas,  believing  the  Ecclesiastical 
Court  had  not  computed  the  degrees  correctly, 
and  that  he  was  nearer  in  relationship  to  the  in- 
testate, filed  his  bill  for  distribution  in  the  High 
Court  of  Chancexy  for  the  purpose  of  getting 
another  computation,  but  the  Lord  Chancellor 
refused  to  go  behind  the  sentence  of  the  Eccle- 
siastical Court.  **That  court,"  he  said,  ''is 
bound  to  grant  administration  to  the  next  of 
kin;  and,  if  I  should  determine  these  parties 
not  to  be  equal,  but  the  plaintiff  nearer,  it  is 
directly  contrary  to  the  foundation  of  this 
sentence,  which  would  make  it  erroneous  and 
to  be  reversed,the  consequence  of  which  would 
be  that,  by  choosine  to  come  here  for  a  dis- 
tribution, you  would  change  the  rule  relating 
thereto,  for  the  suit  might  have  been  in  the 
Ecclesiastical  Court  for  a  distribution  as  well  as 
here,  and  that  court  could  not  have  contradicted 
the  sentence  by  which  administration « was 
granted."    This  decision  was  in  1749. 

In  Bouehier  v.  Taylor,  4  Bro.  P.  C,  708,  the 
same  point  was  raised  and  decided  the  same 
way  by  the  House  of  Lords  in  1776.  Notwith- 
standing  these  decisions  the  question  was  again 
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the  subject  for  discussioD,  in  a  suit  for  dis* 
tributioD,  before  Vice  Chancellor  Bruce  in 
Bam  V.  JaekMon,  1  You.  &  C.,Ch.f585,  as  late 
as  1^42,  and  he  denied  to  the  sentence  of  an 
Ecclesiastical  Court,in  a  suit  for  administration, 
the  effect  which  was  given  to  it  in  the  other 
cases.  But,  on  appeal  to  the  House  of  Lords, 
this  decree  was  reversed,  and  Lord  Chancellor 
Lyndhurst,  on  a  review  of  all  the  authorities, 
held  that  the  question  was  no  longer  an  open 
one.  1  Phil.,  582.  It  is  to  be  observed,  in  re- 
ffard  to  the  opinion  of  the  learned  chancellor, 
that,  although  he  declined  to  enter  into  any  of 
the  general  arguments  in  the  case,  on  the  ground 
that  he  was  bound  by  the  decision  of  the  House 
of  Lords  in  Bouehier  v.  Taylor  \9upra\,  yet  he 
concedes  that  if  the  suit  for  distribution  liad 
been  instituted  in  the  Ecclesiastical  Court,  the 
sentence  in  the  suit  for  administration  would 
have  been  conclusive  upon  it,  and,  if  it  were 
conclusive  there,  that  ought  to  be  conclusive  in 
the  Court  of  Chancery. 

It  may,  therefore,  as  the  result  of  these 
authorities,  be  safely  assumed  to  be  the  estab- 
lished law  in  England,  that  if  the  sentence  of 
an  ecclesiastical  court,  in  a  suit  for  administra- 
tion, turns  upon  the  question  of  which  of  the 
parties  is  next  of  kin  to  the  intestate,  it  is  con- 
clusive upon  that  question  in  a  subsequent  suit 
in  the  Court  of  Chancery  between  the  same 
parties  for  distribution. 

We  are  not  aware  of  any  decisions  directly 
upon  this  subject  in  any  of  the  state  courts  of 
this  country.  This,  doubtless,  results  from  the 
fact  that,  with  us,  estates  are  settled  and  dis- 
tributed in-  the  same  court  that  grants  the 
.  letters  of  administration.  It  seldom  occurs  here 
that  separate  suits  for  distribution  are  instituted 
at  all,  and  very  rarely,  anywhere  else  than  in 
the  courts  of  probate.  The  recent  case  in  this 
court,  of  Blackburn  v.  OrawfardB,  8  Wall.,  175 
[70  U.  S.,  XVilL,  186]  is,  in  some  of  its  feat 
ures,  unlike  this,  but  the  principle  of  that  case 
would  seem  to  create  an  estoppel  in  this. 

On  principle  and  authority,  therefore,  the 
judgment  in  the  suit  for  administration  in 
New  York  was  pleadable  in  bar  to  this  suit,  and 
on  that  ground  alone  the  bill  should  have  been 
dismissed. 

The  decree  is  affirmed, 

Mr.  Chief  Justice  Chase,  having  been  of 
counsel  for  the  appellee,  Ferris,  did  not  sit  in 
this  case. 

Cited- 6  Sawy.,  285;  7  Sawy.,  887. 


HOSEA  8T0UT,  Plff,  in  Err,, 

THE  PEOPLE  OP  THE  U.  8.  IN  THE  TER- 
RITORY OF  UTAH. 

Court  equally  divided  in  a  criminal  case — habeas 
corpus,  jurisdiction  under. 

Where  the  Judges  of  this  court  are  equally  divided, 
four  of  them  being  of  the  uuinioa  tbat  on  habeas 
corpust  if  the  oommitment  be  on  an  indictment 
regular  in  form  and  tor  a  crime  of  which  the  court 
below  has  Jurisdiction,  the  Judge  cannot  discharge 
for  matters  behind  the  indictment,  such  as  irregu- 
larities in  the  summons  of  the  grand  Jury,  etc., 
and  four  being  of  a  different  opinion,  thinking  the 
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summons  void,  the  Judgment  is  neceasarUy  af-^ 
firmed. 

[No.  478.1 
Argued  Dee.  16,  1871.  and  Jan.  17, 187f.     De- 
cided Feb.  5,  187i. 

IK  ERROR  to  the  Supreme  Court  of  the  Ter- 
ritory of  Utah. 

The  plaintiff  in  error  was  indicted  for  mar* 
der  in  the  Third  Judicial  District  Court  for 
the  Territory  of  Utah,  at  the  September  Term,. 
1871,  of  which  court  the  Hon.  James  B.  Mc- 
Eean,  Chief  Justice  of  the  Supreme  Court  of 
Utah,  is  Judge,  assigned  to  that  district  in  ac- 
cordance with  the  organic  law  of  the  Territory. 
Having  been  arrested  on  this  indictoHsnt  and» 
being  in  the  custody  of  the  United  States  Mar- 
shal, the  plaintiff  in  error  applied  to  Chief  Ju^- 
tiee  McEean,  Oct.  80,  fogr  a  writ  of  habeas  cor- 
pus, upon  the  ground  that  he  could  '*on]T  be 
indicted  for  the  crime  aforesaid  by  a  grand  jury, 
duly  selected. drawn,  summoned andimpaneled 
according  to  the  laws  of  the  Territory  of  Utah<^ 
that  the  said  grand  jury,  by  whom  Mid  pre- 
tended indictment  was  found,  was  not  drawn- 
according  to  said  law,  but  an  open  venire  was- 
issued  by  order  of  Hon.  James  B.  McKean, 
Judge  Of  the  Third  Judicial  District  Coart  of 
Utah  Territory,"  which  was  delivered  to  the 
United  States  Marshal  for  the  Territory,  who- 
selected  and  summoned  the  persons  compoaing- 
the  grand  Jury  which  returned  the  indictment, 
and  who  "were  selected,  chosen,  designated 
and  called  by  said  Marshal  of  the  United  Statea 
for  Utah  Territory,  promiscuously,  and  not  by 
drawing  or  ballot  as  prescribed  by  the  laws  of 
said  Territory,  and  in  contravention  of  each 
and  every  section  of  the  laws  of  said  Territory, 
prescribing  the  manner  of  drawing,  selecting: 
and  obtaining  jurors  to  serve  in  the  district 
courts  of  said  Territory.  Said  lurors  were  not 
"selected,  summoned  or  called  in  accordance 
with  the  provisions  of  any  Act  of  Congress, nor 
in  accordance  with  the  practice  or  rules  of  any 
court  of  the  United  States,  nor  in  accordance 
with  any  rule  of  this  court."  Nov.  d  Chief  Jus- 
tiee  McKean  refused  the  writ,  and  in  so  doing, 
in  accordance  with  the  territorial  law.mAde  the 
following  decision: 

'*The  territorial  legislation  touching  ^rand 
jurors  in  Federal  Courts  being  inapphcable 
thereto,  and  inconsistent  with  Meral  legisla- 
tion and  practice, and  the  grand  Jury  mentioned 
in  the  foregoing  application  for  a  writ  of  ha- 
beas eorv7is  havingbeen  selected,  summoned  and 
impaneled  in  accordance  with  the  last  named 
legislation  and  practice,  the  said  application  is- 
denied." 

The  relator  thereupon  brought  this  writ  of 
error. 

Messrs.  C.  J.  Hillyer  and  Thas.  FUeh,  for 
plaintiff  in  error: 

An  indictment  found  by  an  illegally  consti- 
tuted Jury  is  not  merely  irregular,  but  void. 

6  MoLean,  609;  IhyUY.  State,  17  Ohio,  SS2. 

Upon  habecu  corpus,  the  legality  of  the  con- 
stitution of  the  court,  whose  power  is  quca- 
tioned,  may  be  inquired  into,  and  if  found  il- 
legal the  process  is  void. 

Brooks  V.  Adams,  11  Pick.,  44U 

The  regularity  of  the  warrant  and  the  Juris- 
diction or  the  court  over  the  subject-matter  are 
never  conclusive;  but  on  habeas  corpus  the  le- 
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galit  J  of  the  steps  taken  by  the  conrt  to  acquire 
Jurisdiction  of  the  person  and  the  process  may 
be  inquired  into,  and  the  invaHdity  of  the  war- 
rant Uiereby  established. 

Mb  parte  BoUman,  4  Cranch,  75;  NeUon  v. 
OuU&r,  8  McLean.  326;  Ex  parte  Beatiy,  12 
Wend..  229;  U.  6,  v.  Hamilton,  8  Dall.  17; 
JState  v.  8talnaker,  2  Brev.,  44;  Blaeum  v. 
SifMM,  5  Cranch,  868;  Meynolds  v.  Orcia,  7 
Ck>w.,  269;  Huid,  Hob.  Carp,,  860. 

But  where  the  court  or  judge  to  whom  the 
application  is  made,  sustains  such  relation  to 
the  tribunal  whose  process  is  in  question  that  it 
has,  in  the  ordinary  course  of  Justice,  a  revision 
of  its  dedston  in  the  particular  case,  a  much 
larger  discretion  may  be  exercised  on  habeae 
corpus,  and  the  prisoner  may  be  discharged 
from  process  which  is  only  voidable,  and  not 
void. 

Hurd,  Edb,  Corp.,  "851,  and  cases  there 
cited. 

In  the  case  at  bar,  the  Judge  to  whom  the 
application  was  made  stands  in  this  position. 
It  was,  therefore,  his  duty  to  have  entertained 
the  application,  even  if  the  affidavit  had  shown 
only  irregularity,  and  not  illegality,  in  the  pro- 
ceedings. 

Meurg.  Geo.  K  W<Uiam$,  Atty-Oen.,  C.  K 
HUl,  A%ti,  AUpOen.,  and  B.  H.  Briatow, 
SoUeUor-Oen.,  for  defendant  in  error: 

It  is  contended  that  the  question  of  whether 
the  grand  Jury  which  indicted  the  plaintiff  in 
error  was  legally  summoned  or  not,  could  not 
be  inquired  into  on  habeas  eorpu$.  There  is 
nothing  on  the  face  of  the  indictment  to  show 
that  the  grand  Jury  was  not  legally  summoned. 
The  regular  mode  of  contesting  the  question, 
whether  the  indictment  was  returned  by  a  law- 
ful grand  Jury,  would  seem  to  be  by  plea  in 
abatement 

1  Bish.  Grim.  Proc.,  sec.  749. 

A  question  of  this  kind  cannot  be  raised  col- 
laterally on  a  Jiabeas  corpus  for  the  discharge  of 
the  prisoner.  Where  a  prisoner  is  detained  un- 
der process,  lawful  on  its  face,  issued  by  a  court 
of  competent  Jurisdiction,  any  latent  defect  or 
error  in  the  proceedings  must  be  corrected  by 
writ  of  error  or  certiorari  and  not  by  habeas 
corpus.  The  proceedings  in  such  case  are  not 
void  but  voidable  and,  of  course,  must  stand 
until  reversed  or  annulled  in  the  proper  course 
of  proceedings  in  a  court  having  authority  to 
revise  and  annul  it. 

Wilmot's  Opinions,  106;  Hurd,  Hob.  Corp., 
381,  and  cases  cited;  Ex  parte  Lees,  E.  B'.  &  E., 
828;  Merrick  v.  Smith,  1  Gray,  49. 


Mr.  Chitf  Justice  Chase  delivered  the  opin- 
ion of  the  court: 

Four  of  the  judges  are  of  opinion  that  on 
habects  corpus,  if  the  commitment  be  shown  to 
be  on  an  indictment  regular  in  form  and  for  a 
crime  of  which  the  court  has  Jurisdiction,  the 
judge  cannot  discharf^e  for  matters  behind  the 
indictment,  such  as  irregularities  in  the  sum- 
mons of  grand  Juries,  etc.,  and,  therefore,  that 
thejudgment  ought  to  be  affirmed. 

The  other  Judges  are  of  a  different  opinion, 
thinking  the  summons  in  this  case  wholly  void, 
and  the  court  being  equaUy  divided  on  this  point, 
thejudgment  must,  necessarily,  be  affirmed. 

See  18  Walt<. 


MARY  G,  CURTIS,  Plff,  in  Err,, 

V. 

JONATHAN  WHITNEY  bt  al. 

(See  8.  C,  18  Wall.,  6&-72.) 

Wisconsin  statute,  when  does  not  impair  obliga- 
tion of  contract. 

The  Wisoonsin  Statute  of  April  10, 1807,  that  the 
holder  of  a  certificate  of  tax  sale  should  ffive  notice 
to  whoever  miffht  he  found  in  possession  of  the 
land  before  takinsr  a  deed,  does  not  Impair  the  ob- 
ligation of  the  contract  made  at  the  sale. 

[No.  28.] 
Argued  Dec.  13, 1871.      Decided  Jan,  £S,  1S7£. 

IN  ERROR  to  the  Supreme  Court  of  the  State 
of  Wisconsin. 

This  action  was  brought  hy  the  plaintiff  in 
error  in  the  Circuit  Court  of  firown  Co..  Wis., 
to  quiet  her  title  to  a  certain  tract  of  land. 

Wis.  Oen.  Laws,  1859,  ch.  2. 

Judgment  was  rendered  for  the  defendants, 
and  on  appeal  this  Judgment  was  affirmed  by 
the  Supreme  Court  of  the  Stale.  The  plaintiff 
brought  the  case  to  this  court. 

The  case  is  stated  by  the  court. 

Mr.  £•  H.  £llis»  for  plaintiff  in  error,  cited 
Bronson  v.  Kinzie,  1  How.,  811;  McOracken  v. 
Hayv>ard,  2  How.,  608;  Howard  v.  Bugbee,  24 
How.,  461  (65  U.  S.,  XVI..  758);  Oreen  v.  Bid- 
dU,  8  Wheat.,  1;  Robinson  v.  Howe,  18  Wis., 
841;  Lain  v.  Shepardson,  18  Wis.,  59. 

Mr,  T.  O.  Howe*  for  defendants  in  error: 

The  defendants  insist  that  the  plaintiff*s  deed 
was  invalid,  because  they  were  in  possession 
of  the  premises  for  more  than  thirty  da^'s 
during  the  six  months  preceding  the  expiration 
of  the  time  of  redemption,  and  yet  no  notice 
was  served  upon  them  that  the  deed  was  to  be 
applied  for.  Laws  of  Wis.,  sess.  of  1867.  ch. 
118.  sec.  1. 

The  answer  to  this  objection  is,  that  the  Act 
of  1807  is  unconstitutional,  as  it  impairs  the 
obligation  of  a  contract.  We  reply  that  the 
Act  does  not  impair  the  obligation  of  any  con- 
tract. 

State  V.  Handhausen,  24  Wis.,  196;  Curtis y. 
Morrow,  24  Wis.,  664;  B.  B,  Co,  v.  Nesbit,  10 
How.,  895. 

Mr.  Justice  Miller  delivered  the  opinion  of 
the  court: 

This  is  a  writ  of  error  to  the  Supreme  Court 
of  Wisconsin. 

The  plaintiff  in  error,  who  was  plaintiff  be- 
low, brought  suit  under  the  Statute  of  Wiscon- 
sin, to  have  her  title  to  the  land  in  controversy, 
which  she  claimed  under  a  deed  made  on  a  sale 
for  taxes,  established  and  quieted  as  against  the 
defendants. 

The  sale  for  taxes  took  place  on  the  11th  day 
of  May,  1865,  and  she  received  a  certificate  stat- 
ing the  sale,  and  that  unless  the  land  was  re- 
deemed within  three  years  by  payment  of  the 
amount  bid,  with  interest  and  penalties,  she 
would  be  entitled  to  a  deed  for  the  land;  and 
accordingly,  on  the  12th  day  of  May,  1868,  she 

Nora.— Co7wtitutionaZ<Cv  of  ex  post  facto  Jaws. 
See  note  to  Calder  v.  Bull,  3 IJ.  U.  (8  DalU,  886;  and 
note  to  Stunres  v.  Crowninshleld,  17  U.  8.  (4  Wheat.) 
128. 

What  laws  are  void  as  impairing  the  oblimUion  of 
eontraets.  See  note  to  FleicUer  v.  Peck,  10  U.  8.  (6 
Cranch)  87. 
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received  the  deed  which  she  seeks  to  establish 
AS  the  title  to  the  land. 

But  the  Legislature  of  Wisconsin,  on  the  10th 
of  April,  1867,  enacted  that  in  all  such  cases 
where  lands  have  been,  or  should  thereafter  be 
sold  for  taxes  and  any  person  should  have  been 
in  the  actual  occupancy  or  possession  of  such 
land  for  thirty  days  or  more,  within  six  months 
preceding  the  time  when  the  deed  shall  be  ap- 
plied for,  the  deed  shall  not  be  issued  unless  a 
written  notice  shall  have  been  served  on  the 
owner  or  occupant  by  the  holder  of  the  tax  cer- 
tificate, at  least  three  months  prior  thereto. 
This  notice  must  set  forth  a  copy  of  the  certifl- 
oate,  and  state  who  is  the  holder,  and  the  time 
when  the  deed  will  be  applied  for. 

In  the  case  before  us  there  was  such  occu- 
pancy, and  no  notice  was  served;  and  the  court 
held  the  tax  deed  void  for  want  of  it,  overrul- 
ing the  objection  of  plaintiff  that  the  statute  re- 
quiring notice  was  void  as  applied  to  her  case, 
because  it  impaired  the  obligation  of  her  con- 
tract, evidenced  by  the  certificate  of  sale. 

Did  the  statutory  requirement  that  the  holder 
of  such  certificate  should  give  notice  to  who- 
ever might  be  found  in  possession  of  the  land 
before  Uiking  a  deed,  impair  the  obligation  of 
the  contract  made  at  the  tax  sale? 

It  must  be  conceded  b^  all  who  are  familiar 
with  the  vast  disproportion  between  the  value 
of  the  land  and  the  sum  for  which  it  is  usuallv 
bid  off  at  such  sales,  and  the  frequency  with 
which  the  whole  proceeding  is  conducted, to  the 
making  of  the  conveyance  intended  to  pass  the 
title,  without  any  knowledge  on  the  part  of  the 
real  owner,  that  the  requirement  is  an  eminently 
Just  and  proper  one.  Not  is  it  one  difficult  to 
■comply  with,  as  it  is  only  made  necessary  where 
£ome  one  is  found  on  the  land,  on  whom  the 
notice  can  be  served,  and  the  cost  of  serving  the 
notice  must  be  paid  by  any  party  offering  to 
redeem. 

That  a  statute  is  not  void  because  it  is  retro- 
spective has  been  repeatedly  held  by  this  court. 
Atxd  the  feature  of  the  Act  of  1867,  which  makes 
it  applicable  to  certificates  already  issued  for 
tax  aales,  does  not  of  itself  coniiict  with  the 
Constitution  of  the  United  States.  Nor  does 
•every  statute  which  i^ects  the  value  of  a  con 
tract  impair  its  obligation.  It  is  one  of  the  con- 
tingencies to  which  parties  look  now  in  making 
jk  large  class  of  contracts,  that  they  may  be  af- 
fect^ in  many  ways  b^  state  and  national  leg- 
islation. For  such  legislation  demand^  by  the 
public  good  however  it  may  retroact  on  con- 
tracts previously  made,  and  enhance  the  cost 
iind  difficulty  of  performance,  or  diminish  the 
value  of  such  performance  to  the  other  party, 
there  is  no  restraint  in  the  Federal  Constitution, 
so  lon^  as  the  obligation  of  performance  re- 
mains In  full  force. 

In  the  case  before  us  the  right  of  plaintiff  to 
receive  her  deed  is  not  taken  away  nor  the  time 
when  she  would  be  entitled  to  it,  postponed. 

While  she  had  a  right  to  receive  either  her 
money  or  her  deed  at  the  end  of  three  years, 
the  owner  of  the  land  had  a  right  to  pay  the 
money  and  thus  prevent  a  conveyance.  These 
were  the  coincident  rights  of  the  parties  grow 
ing  out  of  the  contract  by  which  the  land  was 
sold  for  taxes. 

The  Legislature,  'by  way  of  giving  efficacy  to 
the  right  of  redemption,  pas^  a  law  which 
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was  just,  easy  to  be  complied  with;  and  neces- 
sary to  secure  in  many  cases  the  exercise  of 
this  right.    Can'  this  be  said  to  impair  the  obli- 

fation  of  plaintiff's  contract,  because  it  required 
er  to  give  such  notice  as  would  enable  the 
other  party  to  exercise  his  rights  under  the  con- 
tract? 

How  does  such  a  requirement  lessen  the  bind- 
ing efficacy  of  plaintiff's  contract?  The  ri^^ht 
to  the  money  or  the  land  remains,  and  can  be 
enforced  whenever  the  party  gives  the  requisite 
legal  notice.  The  authority  of  the  Legislature 
to  frame  rules  by  which  the  right  of  redenap- 
tion  may  be  rendered  effectual  cannot  be  ques- 
tioned, and  among  the  most  appropriate  and 
least  burdensome  of  these  is  the  notice  required 
by  statute. 

In  the  case  of  Jackson  v.  Lamphire,  8  P^., 
200,  this  court  said:  "It  is  witliin  the  undis- 
puted province  of  State  Legislatures  to  pass  re- 
cording acts  by  which  the  elder  grantee  shall  be 
postponed  to  a  younger  if  the  prior  deed  is  not 
recorded  within  the  limited  time,  and  the  power 
is  the  same,  whether  the  deed  is  dated  before 
or  after  the  Recording  Act.  Though  the  effect 
of  such  a  law  is  to  render  the  prior  deedfraad- 
ulcnt  and  void  against  a  subsequent  purchaser, 
it  is  not  a  law  impairing  the  obligation  of  con- 
tracts. Such,  too,  is  the  power  to  pass  acts  of 
limitations,  and  their  effect.  Reason  and  sound 
policy  have  led  to  the  general  adoption  of  laws 
of  both  descriptions  and  their  validity  cannot 
be  questioned.  *  *  *  Cases  may  occur/' 
says  the  court,  "where  the  provisions  of  a  law 
on  those  subjects  may  be  so  unreasonable  as  to 
amount  to  a  denial  of  a  right,  and  call  for  the 
intervention  of  the  court;  but  the  present  is  not 
one  of  them." 

So  toe  think  of  the  case  now  under  eonsidero' 
turn,  and  we  therefore  affirm  the  judgment  of  the 
State  Court, 

Cited— 102  U.  8.,  867 ;  108  V,  8.,  518,  60);  57  N.  Y^ 
443. 


THE  PRESIDENT  AND  DIRECTORS  OF 
THE  BANK  OF  WEST  TENNESSEE, 

Plff,  in  Err. , 

THE  CITIZENS'  BANK  OP  LOUISIANA. 

(See  8.  C. ,  18  Wall.,  483,  438.) 
Action  for  Confederate  Niftes^  jurisdiction  over, 

Thl8  court  cannot  take  jurisdiction  of  a  writ  of 
error  to  a  State  Court  la  an  action  for  the  amouDt 
of  a  deposit  in  Confederate  Treasury  Notea,  the 
judgment  of  the  State  Court  being  against  the  rig-ht 
to  recover. 

[No.  190.] 

Argued  Jan.  12,  187S.    Jkdded  Jan.  S2,  1872, 

IN  ERROR  to  the  Supreme  Court  of  the  Stale 
of  Louisiana. 

The  case  is  stated  bv  the  court. 

Messrs,  Louis  and  £dwa«rd  Jania*  for  de> 
fendant  in  error. 

Mr.  Thomas  J.  Dnrantt  for  pUdntiif  in 
error: 

The  relation  of  debtor  and  creditor,  not  of 
bailor  and  bailee,  ezUted  between  the  plaintiff 
and  defendant  by  a  transaction  in  mon^,  in 
its  character  as  such;  the  obligation  of  the 

80  U.  8* 
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TucKBB  y.  Spalding. 
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debtor  was  to  pay  money.  If  the  obli^tion  be 
modified  or  destroyed,  the  obligation  of  the  con- 
tract is  violated. 

Story,  Com.  Const.,  sees.  1372, 1919;Sturge$ 
V.  Oravminshield,  4  Wheat.,  197;  Jfar^A  v.  Bur- 
roughit.  Am.  Law  Rog.,  for  Nov.,  1871,  p.  725, 
foot. 

The  obligation  of  the  contract  between  the 
plaintiff  and  defendant  was  destroj^ed  by  article 
127  of  the  Constitution  of  Louisiana,  adopted 
in  1868.  which  declares  that  "All  agreements, 
the  consideration  of  which  was  Confederate 
money,  notes  or  bonds,  are  null  and  void,  and 
shall  not  be  enforced  by  the  courts  of  this  State.'* 

This  is  the  article  relied  upon  by  the  Supreme 
Court  of  Louisiana  in  this  case. 

It  is  urged  by  the  defendant  in  error,  that  the 
Supreme  Court  of  Louisiana  refers  to  the  Con- 
stitution of  18^,  only  in  a  narrative  form,  but 
does  not  thereon  decide  the  cause,  but  decides 
it  on  its  own  established  jurisprudence. 

Jurisprudence  ought  not  to  violate  the  obli- 
)?ation  of  contracts;  and  the  position  assumed  is 
unsound. 

The  court  of  Louisiana,  in  view  of  article 
127  of  the  Constitution,  could  not  decide  in  any 
other  way.  So  long  as  the  question  was  one 
resting  in  the  view  taken  by  the  Supreme  Court 
of  Louisiana,of  the  common  law  of  the  State,  or 
of  what  was  the  public  policy,  the  decision 
might  have  annulled  or  sustained  the  contract, 
as  me  judges  were  Inclined.  But  so  soon  as  the 
Constitution  of  the  State  said  such  contracts 
shall  not  be  enforced,  then  the  judges  could  no 
longer  enforce  the  contract,  even  if  they  were 
of  opinion  that  they  were  not  contrary  to  public 
policy.  The  judgment,  then,  rests  on  the  Con- 
stitution alone. 

Mr.  JuMiice  Swayne  delivered  the  opinion 
of  the  court: 

This  case  was  brought  into  this  court  by  a 
writ  of  error  to  the  Supreme  Court  of  the  State 
of  Louisiana,  issued  under  the  25th*  section  of 
the  Judiciary  Act  of  1789. 

The  matter  now  before  us  is  a  motion  to  dis- 
miss the  writ  for  want  of  jurisdiction. 

The  plaintiff  in  error  brought  suit  against  the 
defendant  in  error,  in  the  Fifth  District  Court  of 
New  Orleans,  to  recover  the  sum  of  993,880.97, 
for  moneys  deposited  by  the  plaintiff  with  the 
defendant,  ana  moneys  collected  by  the  latter 
for  the  former.  All  the  so-called  moneys  re- 
ceived by  the  defendant  were  the  notes  of  the 
Kebel  Government.  The  district  ooiut.  on  the 
27th  of  March,  1667,  gave  judgment  for  the 
plaintiff.  The  case  was  thereupon  taken  by 
appeal  to  the  Supreme  Court  of  the  State.  That 
court,  on  the  14th  of  December,  1869,  reversed 
the  judgment  of  the  court  below  and  dismissed 
the  case.  In  the  opinion  delivered  it  was  said: 
''Under  the  Constitution  of  1868  the  courts  of 
this  State  cannot  entertain  an  action  based  upon 
transactions  in  Confederate  Treasury  Notes.  We 
think  the  evidence  discloses  that  this  case  is 
founded  upon  dealings  in  unlawful  currency, 
and  the  court  has  often  refused  to  lend  its  aid 
to  transactions  reprobated  by  law."  The  Con- 
stitution of  1868  was  not  in  existence  when  the 
case  was  decided  by  the  district  court. 

The  Supreme  Court  founded  its  judgment 
alike  upon  the  constitutional  provision  and  prior 
adjudications.  Those  adjudications  are  numer- 
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ous  and  conclusive  upon  the  subject.  Hunley 
V.  Scoti,  19  La  Ann..  161;  King  v.  Huston,  19 
La.  Ann..  288;  MeUracken  v.  Poole,  19  La. 
Ann.,  359;  Norton  v.  Dawson,  19  La.  Ann.. 
464.  The  Constitution  only  declared  a  settled 
pre-existing  rule  of  jurisprudence  in  that  State. 
The  result  m  this  case  would  have  been  neces* 
sarily  the  same  if  the  Constitution  had  not  con- 
tained the  provision  in  question.  This  brings 
the  case  within  the  authority  of  Bethell  v. 
Demaret  10  Wall.,  537  [77  U.  8.,  XIX.,  1007]. 
Upon  such  a  state  of  facts  this  court  cannot 
take  jurisdiction  under  the  section  of  the  Judi- 
ciary Act  upon  which  the  writ  of  error  is 
founded. 

Tlie  motion  must,  therefore,  be  sustained,  and 
the  ease  dismissed. 


Cited-U  Wall.,  12,  666;  19  Wall.,  577;  109  Mass., 
383. 


WILLIAM  TUCKER.  Plff.  in  Err., 

V. 

NATHAN  W.  SPALDING. 

(See  S.  C,  13  Wall.,  453-436.) 

Infringement  of  patent,  a  question  for  a  jury — 
adaptation  €f  instrument  to  a  new  use,  not 
patentable.  * 

1.  In  a  suit  at  law  for  an  infringement  of  a  patent 
the  diversity  or  identity  in  principle  of  tw6  me- 
obanlcal  instruments  must  oe  su omitted  to  the 
Jury,  if  there  is  no  such  resemblance  as  raises  the 
question  at  all. 

2.  The  adaption  of  a  mechanical  instrument  to  a 
new  use  is  not  a  new  invention  and  is  not  patent- 
able. 

3.  This  court  has  no  more  rl^ht  than  the  court 
below,  to  decide  that  the  one  patent  did  or  did  not 
cover  the  invention  of  the  other. 

[No.  78.] 

Argued  Nov.  SO,  1871.    Decided  Jan.  Si.  187S. 

F  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  California. 

The  case  is  stated  by  the  court. 

Messrs.  Geo.  Gifford  and  W.  C. Witter, 
for  plaintiff  in  error: 

The  Newton  patent  was  earlier  in  date  than 
either  Spalding's  patent  or  the  time  of  his  al- 
leged invention,  and  was  proper  evidence  to 
prove  want  of  novelty. 

It  was  proper  evidence  to  go  to  the  Jury  and 
to  be  made  the  subject  of  testimony  as  to  its 
contents  and  their  relation  to  the  plaintiff's  al- 
leged invention. 

Determining  the  similarity  or  dissimilarity  in 
the  contents  of  two  patents,  belongs  to  the 
province  of  evidence  and  not  to  that  of  con- 
struction, and  is  for  the  jury,  and  not  for  the 
court. 

Bischoffv.  Wethered,  9  Wall..  813  (76  U.  S., 
XIX.,  829). 

The  name  appMed  to  a  thing  described  in  a 
patent  does  not  oetermine  its  diaracter  nor  af- 
fect if  s  relation  to  some  other  patented  thing. 

Bridge  Proprs.  v.  Hoboken  Co.,  1  Wall.,  116 
(68  U.  S..  XVII..  571). 

It  is  immaterial  what  name  is  given  to  the 
machine  or  thing  described  in  the  Newton  pat- 
ent. The  court  below  seems  to  have  excluded 
this  patent,  for  the  reason  of  the  thinj^  patented 
not  beiiig  called  a  saw,  and  because  it  is  stated 
in  the  patent  as  being  used  for  cutting  tongues, 
grooves,  mortises,  etc. 
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The  Newton  patent  calls  the  invention  a  new 
and  useful  method  of  securing  cutters  to  rotary 
discs  or  plates,  and  states  its  object  to  be  for 
cutting  tongues  and  grooves,  mortises,  etc. 

Cutting  grooves  or  mortises  or  tongues,  by 
the  Newton  rotary  disc,  is  merely  sawing  them. 
The  teeth  of  all  rotary  saws  have  a  cutting  edge, 
and  these  teeth,  in  sawing,  cut.  The  cutting 
constitutes  the  sawing. 

A  new  use  of  an  old  machine  is  not  patent- 
able. 

Curt.  Pat.,  sees.  50-56.  inclusive,  and  cases 
there  cited;  Law,  Dig.,  254,  sees.  6-^;  Amu  v. 
Eaioard,  1  Sumn.,  487;  Bean  v.  Smalltoood,  2 
Story,  411;  Hotehkm  v.  Oreenwood,  4  McLean, 
461. 

Mesars.  M,  A,  WTuaton  and  J,  J,  Coombs,  for 
defendant  in  error: 

The  6th  exception  is  based  solely  upon  the 
ruling  of  the  court  in  refusing  to  admit  in  evi- 
dence a  patent  granted  to  Jonah  Newton  in 
1855  for  an  improvement,  not  in  saws,  but  in  a 
grooving  and  mortising  machine. 

In  this  machine  there  is  neither  a  saw  nor  a 
saw-tooth  nor  any  socket  for  a  sawtooth.  There 
is  in  it  a  rotarr  disc  or  hub  with  four  projec- 
tions, one  hall  an  inch  thick,  to  which  cutters 
are  bolted. 

The  disc  is  nearly  half  an  inch  thick  and 
about  four  inches  in  diameter,  the  thickness  be- 
ing over  one  tenth  of  the  diameter.  The  strength 
of  the  metal  precludes  any  idea  of  its  ever  break- 
ing. Besides,  as  is  stated  by  Emerson,  the  de- 
fendant's witness  "The  tendency  and  effect  of 
the  insertion  of  the  Spalding  tooth  are  to  strain 
the  saw-plate,  while  there  is  no  such  tendency 
in  the  Newton  tooth." 

It  was  this  tendency  "to  strain  the  saw  plate" 
and  nothing  else  which  Spalding's  invention 
overcame.  As  there  was  no  such  tendency  in 
the  Newton  machine,  there  could  have  been  no 
application  of  Spaldine's  invention,  and  the 
patent  was  properly  ru^  out. 

Doubtless  there  are  cases  where  the  descrip- 
tion of  the  inventions  patented,  upon  which 
the  trial  is  being  had,  and  that  which  is  offered 
as  an  anticipation  to  show  a  prior  use.  may  be 
so  nearly  alike  that  the  court  would  submit  the 
question  of  identity  to  the  jury  when  the  court 
is  doubtful  whether  the  two  are  identical  or 
not.  But  when  the  differences  are  so  great  that 
there  is  no  room  to  believe  there  is  any  point  of 
identity  between  them,  the  court  should  rule  out 
the  machine  or  description  offered  to  show 
priority,  as  irrelevant. 

Moctels  were  offered  with  the  Newton  patent. 
The  court,  therefore,  did  not  need  the  opinion 
of  experts  to  learn  whether  the  Newton  mor- 
tising machine  tended  to  show  want  of  novelty 
in  Spalding's  patent  or  not.  As  to  what  the 
evidence  tends  to  prove,  it  is  a  question  of  law 
and  is  for  the  court  to  decider 

The  Newton  patent  was  a  written  instrument 
and  was  for  the  court  to  construe. 

The  court  had  as  good  a  right  to  be  assisted 
in  its  construction  of  the  patent  by  the  model 
as  by  the  opinion  of  experts. 

Parker  y.  Hulme,  1  Fish.,  44;  Earuom  v. 
Mayor  of  H,  F.,  1  Fish.,  252;  Day  v.  Stelltnan, 
1  Fish.,  487;  Many  v.  tiiger,  1  Fish.,  81 ;  Adam$ 
V.  Jones,  1  Fish. .  531 ;  Morris  v.  BarrUt,  1  Fish. , 
468;  Swift  Y.  Whisen,  8  Fish.,  859. 
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Mr.  Justice  Miller  delivered  the  opinion  of 
the  court: 

This  is  an  an  action  at  law  to  recover  damages 
for  the  infringement  of  a  patent  for  the  use  of 
movable  teeth  in  saws  and  saw-plates. 

A  verdict  and  judgment  were  rendered  for 
the  plaintiff,  Spalding,  and  the  other  party  as- 
signs in  this  court  several  errors  in  the  rejection 
of  evidence  offered  by  him,  and  in  the  charge 
of  the  court  to  the  jury. 

We  are  of  opinion  that  the  court  erred  in  re- 
fusing to  admit  the  patent  to  Jonah  Newton, 
confessedly  prior  in  aate  and  invention  to  that 
of  the  plaintiff,  which  the  defendant  offered  as 
covering  the  subject-matter  of  the  plaintiff *& 
patent. 

Other  bills  of  exception  were  taken  to  the  re- 
lection  of  the  testimony  of  experts  to  prove  the 
identity  of  the  invention  described  in  the  New- 
ton patent,  with  that  of  plaintiff,  but  the  car- 
dinal point  in  the  case  is  the  refusal  of  the  court 
to  permit  the  Newton  patent  to  be  read  to  the 
jury. 

Whatever  may  be  our  personal  opinions  of  the 
fitness  of  the  jury  as  a  tribunal  to  jdetermine  the 
diversity  or  identity  in  principle  of  two  me- 
chanical instruments,  it  cannot  be  questioned 
that  when  the  plaintiff,  in  the  exercise  of  the 
option  which  the  law  gives  him,  brings  his  suit 
in  the  law  in  preference  to  the  equity  side  of 
the  court,  that  question  must  be  submitted  to 
the  jury,  if  there  is  so  much  resemblance  as 
raises  the  question  at  all.  And  though  the  prin- 
ciples by  which  the  question  must  be  decided 
may  be  very  largely  propositions  of  law,  it  still 
remains  the  essential  nature  of  the  jury  trial 
that  while  the  court  may,  on  this  mixed  ques- 
tion of  law  and  fact,  lay  down  to  the  jury  the 
law  which  should  govern  them,  so  as  to  guide 
them  to  truth  and  guard  them  against  error, 
and  may,  if  they  disregard  instructions,  set  aside 
their  verdict,  the  ultimate  response  to  the  ques- 
tion must  come  from  the  jury. 

The  patent  of  plaintiff  claims  the  forming  of 
recesses  or  sockets  in  saws  or  compound  saw- 
plates  for  detachable  or  removable  teeth  on  cir 
cular  lines,  and,  in  combination  with  these  re- 
cesses, teeth  having  their  base  or  bottom  part 
formed  on  circular  lines  as  described. 

Newton's  patent  had  "cutters  of  the  same  gen- 
eral shape  and  form,  including  circular  base, 
as  the  compound  saw-teeth  of  the  other  patent, 
attachable  to  a  circular  disc,  and  removable  as 
in  the  other,  but  attached  by  screws  or  nuts; 
and  the  claim  or  purpose  of  the  Newton  patent 
is  for  cutting  tongues,  grooves,  mortises,  etc 

The  court  in  rejecting  the  patent  of  Newton 
seems  to  have  been  mainly  governed  by  \h^  use 
which  was  claimed  for  it,  and  also  that  no  men- 
tion is  made  of  its  adaptability  as  a  saw.  But 
if  what  it  actually  did  is  in  its  nature  the  same 
as  sawing,  and  its  structure  and  action  sug- 
gested to  the  mind  of  an  ordinarily  skillful 
mechanic  this  double  use  to  which  it  could  be 
adapted  without  material  changer  then  such 
adaptation  to  the  new  use  is  not  a  new  inven* 
lion,  and  is  not  patentable. 

The  defendant  offered  to  prove  that  such  wss 
the  relation  of  the  principle  of  the  Newton  pat- 
ent and  plaintiff's  patent  by  experts,  and  we  are 
clear  that  the  resemblance'was  dose  enouffh  to 
require  the  submission  of  the  question  of  idea- 
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tity  to  the  Jury,  and  the  admission  of  the  testi- 
mony of  experts  on  that  subject. 

This  subject  was  fully  considered  in  the  case 
of  Bitchoffy.  Withered,  9  Wall.;  815  [76  U.  8., 
XIX.,  880],  decided  since  the  present  writ  of 
error  was  issued. 

This  court  has  no  more  right  than  the  court 
below  to  decide  that  the  one  patent  covered  the 
invention  of  the  other,  or  that  it  did  not;  and  it 
is  obvious  that  extendi  argument  here,  to  prove 
such  general  resemblance  as  would  require  the 
submission  of  both  patents  to  the  jury,  might 
prejudice  the  plaintiff's  case  on  the  new  trial 
which  must  be  granted.  We, therefore, forbear 
to  discuss  the  matter  further;  for  the  same  rea- 
son we  refrain  from  comment  on  the  instruction. 
It  is  to  be  understood  that  in  declining  to  pass 
upon  the  other  alleged  errors  of  the  record,  this 
court  neither  affirms  or  overrules  the  action  of 
the  court  on  those  points,  and  the  case  is  re- 
versed for  this  fundamental  error,  which  in- 
cludes several  others  resting  on  that. 

Ths  judgment  of  the  Circuit  Court  is  reversed, 
and  a  new  trial  ordered, 

Clted-lOi  U.  8.,  660 :  19  Blatchf .,  lao. 


C.  ADOLPH  LOW  et  al.,  Plffe,  in  Err., 

V. 

ALEXANDER  AUSTIN. 

(See  8.  C,  18  Wall.,  2»-35.) 

Chfode  imported  cannot  be  taxed  tohile  in  custom- 
Ihouse — in  original  cases. 

1.  Goods  imported  from  a  foreign  country,  upon 
which  the  duties  and  charges  at  toe  custom  house 
have  been  paid,  are  not  subject  to  state  taxation 
whiie  remaining'  in  the  original  cases,  unbroken 
and  unsold  in  the  hands  of  the  importer,  whether 
the  tax  be  imposed  upon  the  goods  as  imports,  or 
upon  the  goods  as  part  of  the  general  property  of 
the  oitlxens  of  the  State  which  is  subjected  to  an 
ad  valorem  tax. 

2.  Goods  imported  do  not  lose  their  character  as 
imports,  and  become  incorporated  into  the  mass  of 
property  of  the  State,  until  they  have  passed  from 
the  control  of  the  importer,  or  been  broken  up  by 
bim  from  their  original  cases. 

[No.  142.] 
Submitted  Dee.  if.  1871.  Decided  Jan.  fS9J87S. 

F  ERROR  to  the  Supreme  Court  of  Cali- 
fornia: 

The  case  is  stated  by  the  court. 

Messrs.  Hail  MeAllister,  WiUiam  A. 
Fisher  and  Charles  Marshall,  for  plaintiffs  in 
error: 

The  plaintiffs  in  error  believe  that  the  con- 
troversy in  this  case  is  concluded  by  a  number 
of  decisions  alreadv  rendered  in  this  court. 
Brawn  V.  Aid.,  12  Wheat.,  419:  License  csaes, 
5  How.,  604:  Waring  v.  Mayor,  8  Wall.,  110 
(75  U.  S.,  XIX.,  842);  Weston  y.  Charleston,  2 
Pet.,  449;  Bk.  v.  N.  F..  2  Black,  629  (67  U.  S., 
XVIL,  454). 

But  we  will  discuss  briefly  the  grounds  for 
the  supposed  distinction  between  the  cases  al- 
luded to  and  that  now  before  the  court.  The 
judges  of  the  Supreme  Court  of  California  con- 

*Head  notes  by  Mr.  Justice  Fzbld. 

Note.— Potwr  of  Congress  to  regulate  commerce; 
state  licenses;  power  of  States  to  tax  commerce.  See 
note  to  Gibbons  v.  Ogden,  &8  U.  8.  (9  Wheat),  1 :  and 
note  to  Brown  v.  Maryland,  86  U.  8.  (12  Wheat.),  il9. 

See  18  Wall. 


cede  that  the  State  can  impose  no  tax  upon  the 
imported  article,  as  such,  while  remaining  in 
the  original  package  in  the  possession  of  the  im- 
porter for  sale,  but  contend  that  imported  goods, 
so  situated,  may  be  reached  bv  taxation, under 
a  tax  which  is  applicable  to  all  values  alike. 

But  an  examination  of  the  reasons  assigned 
by  this  court,  for  the  conclusions  in  the  cases 
already  mentioned,  will  clearly  show  that  goods 
so  situated  are  not  only  protected  from  dis- 
criminating taxation,  but  from  any  taxation 
whatever  by  the  State.  In  Brown  v.  Md.,  it 
was  held  that  the  importer,  by  payment  of  du- 
ties, purchased  the  right  to  sell,  and  that  the 
good  faith  of  the  government  required  that  ho 
should  be  protected  in  that  right,  without  bur- 
den upon  its  exercise  or  on  the  goods  them- 
selves by  the  State;  and  that  it  was  indispensa- 
ble to  the  full  and  beneficial  exercise  by  Con- 
gress, of  its  power  to  collect  imposts, that  the  im- 
ported article  should  be  protected  from  state 
taxation,  until  it  has  become  incorporated  and 
mixed  up  with  the  mass  of  the  property  of  the 
country.  It  does  not  become  so  incorporated 
so  long  as  it  remains  in  the  possession  of  the  im- 
porter in  the  original  packages  for  sale.  Brown 
v.  Md.,  12  Wheat.,  442;  License  lax  Cases,  5 
How.,  574;  Waring  v.  Mayor,  8  Wall.,  Vi2  (75 
U.  S.,  XIX.,  846). 

The  imported  article  is  introduced,  not  only 
by  the  authority  and  permission  of  the  State 
but  of  the  United  States,  and  it  remains  segre- 
gated from  the  mass  of  the  property  of  the  State, 
until  it  has  been  sold  or  bulk  has  been  broken 
by  the  importer. 

The  literal  meaning  of  the  words  of  the  10th 
section  of  the  1st  article  of  the  Constitution 
lends  no  sanction  to  the  views  of  the  California 
court.  It  is  not  a  discriminating  tax  that  is 
forbidden,  but  anjr  impost  or  dutv  whatever. 

The  distinction  is  raised  upon  the  theory  that 
there  can  be  no  danger  of  the  destruction,  or 
the  serious  diminution  of  the  value  of  the  im- 
port by  the  state  taxation,  because  all  other 
property  is  taxed  to  the  same  extent;  but  the 
power  to  tax  does  not  depend  upon  the  degree 
of  its  exercise,  and  although  there  may  be  no 
dan^r  of  serious  diminution  of  the  value  of 
the  import,  by  unequal  taxation,  there  is  the 
certainty  of  some  loss  from  anv  taxation 

Messrs.  Jo.  Hamilton,  Atty&en  of  California, 
and  J.  W.  Denver*  for  defendant  in  error: 

The  wine  in  question  had  passed  beyond  the 
protection  of  the  laws  of  the  United  States 
when  the  tax  was  levied,  and  it  was  exclusively 
under  the  protecting  shield  of  the  laws  of  the 
State;  and  we  contend  that  the  right  of  taxa- 
tion attached  to  the  .property  in  behalf  of  the 
State,  as  soon  as  the  exclusive  duty  of  protect- 
ing it  devolved  upon  the  authorities  of  the 
State.  As  it  was  under  the  sole  protection  of 
the  laws  of  the  State,  it  should  bear  its  propor- 
tion of  the  burden  necessary  to  a  due  adminis- 
tration of  those  laws. 

Shall  the  State  be  required  to  protect  the 
property  of  importing  merchants  stored  in  their 
warehouses, and  be  denied  the  right  to  lax  it  in 
their  hands  to  support  the  State  Gk)vernment? 
Is  this  the  meaning  of  the  Constitution  ?  If  so, 
they  may  import  and  store  wines  of  the  value 
of  millions  of  dollars,  and  increase  their  capital 
by  the  increased  value  of  the  wine  which  aee 
gives  to  it,  and  thus  valuable  property  be  witn- 
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drawn  from  the  burden  of  government  while  it 
is  increasing  in  value.  In  fkcX,  that  is  Just  this 
case.  The  record  shows  that  the  wines  were 
consigned  to  the  plaintiffs,  and  after  all  the 
customhouse  duties  and  charges  were  paid,  the 
wines  were  stored  by  them  in  their  warehouse, 
subject  to  the  order  of  the  consignor;  and  they 
had  thus  held  them  for  more  than  a  year,  as 
the  record  shows,  and  how  much  longer  does 
not  appear.  But  if  the  meaning  of  the  Consti- 
tution is  that,  while  the  wine  remains  in  the 
cases  in  which  they  were  imported,  they  retain 
the  character  of  imports,  so  as  to  prevent  taxa- 
tion, they  might  thus  be  held  for  twenty  years 
or  longer.  But  such  is  not  the  meaning  of  the 
Constitution.  Could  the  importer  be  deprived  of 
a  constitutional  right  by  changing  the  old  cases? 

But  if  the  argument  is  sound,  that  there  is 
any  .magic  power  in  the  cases,  as  soon  as  the 
importer  changes  these,  he  loses  the  right  of  ex- 
emption from  taxation.  The  test  of  the  right 
of  the  State  to  tax  is  not  whether  the  imported 
wines  are  in  the  original  cases  or  have  been 
sold  at  least  once,  but  whether  they  have  passed 
from  under  the  protection  of  the  laws  of  the 
United  States  as  against  all  wrongdoers,  and 
are  under  the  exclusive  protection  of  the  au- 
thorities and  laws  of  the  State.  Thev  thus  may 
be  said  to  have  been  mineled  with  the  general 
mass  of  property  in  the  State,  and  all  subject 
alike  to  taxation  for  the  support  of  the  State 
Government.  And  this  doctrine  is  recognized 
in  the  case  of  Brown  v.  Md,  {supra);  Passenger 
cases,  7  How.,  800. 

When  the  Constitution  says  that  the  State 
shall  not  tax  imports  beyond  what  is  necessary 
to  the  execution  of  its  inspection  laws,  it  means 
that  the  State  shall  not  levy  that  pculiar  tax 
beyond  that  amount,  and  has  exclusive  refer- 
ence to  impost  duties  which,  in  the  Constitu- 
tion and  laws  of  the  United  States,  means  a 
duty  on  imported  goods  or  merchandise,  as 
staled  by  Bou vier  (1  Bouv.  Die.  ,688) ;  and  I  may 
say  that  imposts  or  duties  on  imports  is  a  duty 
imposed  upon  imported  goods  as  such,  for  the 
privilege  of  landmg  and  selling  them  alone, 
and  so  understood  by  the  framers  of  the  Con- 
stitution, as  they  allowed  such  tax  so  far  and  to 
the  extent  necessary  for  the  administration  of 
the  inspection  laws.  But  what  have  the  in- 
spection laws  to  do  with  the  goods  after  they 
are  stored  in  the  warehouse  of  the  consignee? 
Nothing.  Therefore,  they  did  not  assume  to 
prescribe  any  limitation  upon  the  ordinary 
power  of  taxation  after  the  goods  had  passed 
the  custom-house  and  found  their  way  into  the 
warehouse  of  the  consignees. 

As  to  when  the  property  is  beyond  the  juris- 
diction of  the  United  Slates  and  within  the  ex- 
clusive, jurisdiction  of  the  Stale,  see  Waring  v. 
Clarke,  5  How.,  441,  also  628;  U.  8.  v.  Cool- 
idge,  1  Wheat..  415;  U.  S.  v.  Peoan«.  3  Wheat., 
386;  1  Woodb.  &  M..  401;  2  8umn.,  419. 

When  the  property  is  within  the  jurisdiction 
of  the  State,  it  ma v  be  taxed  for  the  purpose  of 
supporting  the  administration  of  the  laws  of 
the  State,  for  the  general  good  of  all  persons 
and  property  in  the  Stale. 

Justice  Woodbury's  Op.  in  the  Passenger 
cases.  7  How. ,  587,  and  cases  there  cited ;  ff&ieeU 
V.  T/ie  State,  8  Gill.,  15;  Gumming  v.  Mayor, 
etc.,  R.  M.  Chart.,  26;  Green  v.  Mayor,  etc.,  R. 
M.  Charl.,368. 
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Mr.  Justice  Field  delivered  the  opinion  of 
the  court: 

The  plaintiffs  have  been  for  several  years 
past,  and  still  are.importing.shipping  and  oom- 
mission  merchants,  in  the  Citv  of  San  Fran- 
cisco, in  the  State  of  California.  In  1868,tbey 
received,  on  consignment  from  parties  in 
France,  certain  champagne  wines  of  the  value 
of  $10,000,  upon  which  they  paid  the  duties 
and  charges  at  the  custom-house.  They  then 
stored  the  wine  in  their  warehouse  in  San  Fran- 
cisco, in  the  original  cases  in  which  the  wines 
were  imported,  where  they  remained  for  sale. 
While  in  this  condition  they  were  assessed  as 
the  property  of  the  plaintiff,  for  state,  city  and 
county  taxes,  under  the  general  revenue  law  of 
California,  which  subjects  all  property,  real  or 
personal,  in  the  State,  with  certain  exceptions, 
to  an  ad  valorem  tax.  The  defendant  was  at 
the  time  the  tax  collector  of  the  City  and  Coun- 
ty of  San  Francisco,  and  as  such  officer  letied 
upon  the  cases  of  wines  thus  stored,  for  the 
amount  of  the  tax  assessed  and  was  about  to 
sell  them,  when  the  plaintiffs  paid  the  amount 
and  the  charges  incurred,  under  protest,  and 
then  brought  the  present  action  in  one  of  the 
district  courts  of  the  State,  to  recover  back 
money  paid.  The  district  court  gave  judg- 
ment for  the  plaintiffs:  the  Supreme  Court  of 
the  State  reversed  the  Judgment,  and  the  case 
is  brought  here  on  writ  of  error. 

The  simple  question  presented  in  this  case  for 
our  consideration  is.  whether  imported  merchan- 
dise, upon  which  the  duties  and  charges  at  the 
custom-house  have  been  paid,  is  subject  to  state 
taxation,  whilst  remaining  in  the  original  cases, 
unbroken  and  unsold,  in  the  hands  of  the  im- 
porter. 

The  decision  of  this  court  in  the  case  of  Brovn 
V.  The  State  of  Maryland,  12  Wheat..  419.  fur- 
nishes the  answer  to  the  question.  The  distinc- 
tion between  that  case  and  the  present  case  do<« 
not  affect  the  principle  affirmed,  which  equally 
governs  both. 

In  that  case  the  question  arose  whether  an  Act 
of  the  Legislature  of  Maryland  requiring  import- 
ers of  foreign  goods  by  the  bale  or  package,  to 
pay  the  State  a  license  tax  before  selling  them 
in  the  form  and  condition  in  which  they  were 
imported,  was  valid  and  constitutional.  The 
court  held  the  Act  in  conflict  with  the  provision 
of  the  Constitution  which  declares  that  no  State 
shall,  without  the  consent  of  Congress,  lay  any 
impost  or  duty  on  imports  or  exports,  except 
what  may  be  absolutely  necessary  for  executing^ 
its  inspection  laws. 

In  the  elaborate  opinion  of  Mr.  Cfhief  Justice 
Marshall  the  whole  subject  of  the  power  of  Con- 
gress over  imports  is  considered,  and  the  line 
marked  where  the  power  of  Congress  over  the 
goods  imported  ends,  and  that  of  the  State  be 
gins,  with  as  much  precision  as  the  subject  sd- 
mils.  After  observmg  that  the  prohibition  of 
the  Constitution  upon  the  States  to  lay  a  duty 
on  imports,  and  their  acknowledged  power  to 
tax  persons  and  property  may  come  in  conflict, 
he  says,  speaking  for  the  court:  **The  power, 
and  the  restriction  on  it,  though  quite  distio- 
guishable  when  they  do  not  approach  each  other 
may  yet,  like  the  intervening  colors  between 
white  and  black,  approach  so  nearly  as  to  per- 
plex the  underbtanding,  as  colors  perplex  tbe 
I  vision  in  marking  the  distinction  between  them. 
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Yet  the  diiBtiiiction  ezists,  and  must  be  marked 
as  the  cases  arise.  Till  ihev  do  arise,  it  might 
be  premature  to  state  any  rule  as  being  universal 
in  its  application.  It  is  sufficient  for  the  present 
to  say,  generally,  that  when  the  importer  has 
so  acted  upon  the  thing  imported  that  it  has  be- 
come incorporated  ana  mixed  up  with  the  mass 
of  property  in  the  country,  it  has,  perhaps,  lost 
its  distinctive  character  as  an  import,  and  has 
become  subject  to  the  taxing  power  of  the  State; 
but  while  remaining  the  property  of  the  im- 
porter, in  his  warehouse,  in  the  original  form  or 
package  in  which  it  was  imported,  a  tax  upon 
it  is  too  plainly  a  duty  on  imports  to  escape  the 
prohibition  in  the  ConstituUon."    12  Wheat., 

441. 

In  that  case  it  was  also  held  that  the  author- 
ity given  to  import,  necessarily  carried  with  it  a 
right  to  sell  Uie  goods  in  the  form  and  condition, 
that  is,  in  the  bale  or  package,  in  which  they 
were  imported ;  and  that  the  exaction  of  a  license 
tax  for  permission  to  sell  in  such  case  was  not 
only  invalid  as  being  in  conflict  with  the  con- 
stitutional prohibition  upon  the  States,  but  also 
as  an  interference  with  the  power  of  Congress 
to  regulate  commerce  with  foreign  nations. 

The  reasons  advanced  by  the  UfUtfJv^tiee  not 
only  commend  themselves,  by  their  intrinsic 
force,  to  all  minds,  but  they  have  received  rec- 
ognition a^d  approval  by  this  court  in  repeatc*d 
instances.  Mr,  CMefJuititse  Taney,  who  was 
at  the  time  eminent  at  the  Bar,  as  he  was  after- 
wards eminent  on  the  Bench,  argued  the  case 
on  behalf  of  the  State  of  Maryland,  and  in  the 
Lieeme  cases,  5  How.,  575,  he  referred  to  his 
position,  and  observed  that,  at  the  time,  he  pur- 
suaded  himself  that  he  was  right,  and  thought 
that  the  decision  of  the  court  restricted  the  pow- 
ers of  the  State  more  than  a  sound  construction 
of  the  Constitution  of  the  United  States  would 
warrant.  ' ' But  farther  and  more  mature  reflec- 
tion'* the  great  judge  added  "has  convinced 
me  that  the  rule  laid  down  by  the  Supreme 
Court  is  a  just  and  safe  one,  and  perhaps  the 
best  that  could  have  been  adopted  for  preserv- 
ing the  right  of  the  United  States  on  the  one 
hand,  and  of  the  States  on  the  other,  and  pre- 
venting collision  between  them.  The  question, 
I  have  already  said,  was  a  very  difficult  one  for 
the  judicial  mind.  In  the  nature  of  things  the 
line  of  division  is,  in  some  degree,  vaeue  and  in- 
definite, and  I  do  not  see  how  it  could  be  drawn 
more  accurately  and  correctly,  or  more  in  har- 
mony with  the  obvious  intention  and  object  of 
this  provision  in  the  Constitution.  Indeed,goods 
imported,  while  they  remain  in  the  hands  of  the 
importer,  in  the  form  and  shape  in  which  they 
were  brought  into  the  country,  can,  in  no  just 
sense, be  regarded  as  a  part  of  that  mass  of  prop- 
erty in  the  State  usually  taxed  for  the  support 
of  the  State  Government."  See,  also,  Almy  v. 
CW.,  24  How.,  169  [«5  U.  S.,  XVI.,  644]; 
Woodruff-y,  Purham,  »  VValK,  128  [75  U.  S., 
XIX.,  882]:  HiTuan  v.  Lott,  8  Wall,  148  [76  U. 
8.,  XIX..  887]. 

The  Supreme  Court  of  California  appears, 
from  its  opinion, to  have  considered  the  present 
case  as  excepted  from  the  rule  laid  down  in 
Broien  v.  The  State  of  Maryland,  because  the  tax 
levi^  is  not  directly  upon  imports  as  such  and, 
consequently,  the  goods  imported  are  not  sub- 
jected to  any  burden  as  a  cfass,  but  onlv  are  in- 
cluded as  part  of  the  whole  property  of  its  citi- 
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zens  which  is  subjected  equally  to  an  ad  wUorem 
tax.  But  the  obvious  answer  to  this  position  is 
found  in  the  fact,  which  is.  in  substance,  ex- 
pressed in  the  citations  made  from  the  opinions 
of  Marshall  and  Taney, that  the  goods  imported 
do  not  lose  their  character  as  imports,  and  be- 
come incorporated  into  the  mass  of  property  of 
the  State,  until  they  have  passed  from  the  con- 
trol of  the  importer  or  been  broken  up  by  him 
from  their  original  cases.  Whilst  retaining  their 
character  as  imports,  a  tax  upon  them  in  any 
shape,  is  within  the  constitutional  prohibition. 
The  question  is  not  as  to  the  extent  of  the  tax. 
or  its  equality  with  respect  to  taxes  on  other 
property,  but  as  to  the  power  of  the  State  to 
levy  any  tax.  If,  at  any  point  of  time  between 
the  arrival  of  the  goods  in  port  and  their  break- 
age from  the  original  cases,  or  sale  by  the  im- 
porter, they  become  subject  to  state  taxation, 
the  extent  and  the  character  of  the  tax  are  mere 
matters  of  legislative  discretion. 

There  are  provisions  in  the  Constitution  which 
prevent  one  State  from  discriminating  injurious- 
ly against  the  products  of  other  States,  or  the 
rights  of  their  citizens, in  the  imposition  of  taxes, 
but  where  a  State,  except  in  such  cases,  has  the 
power  to  tax,  there  is  no  authority  in  this  court, 
nor  in  the  United  States,  to  control  iU  ac^ 
tion,  however  unreasonable  or  oppressive.  The 
power  of  the  State,  except  in  such  cases,  is  ab- 
solute and  supreme.  Woodruff  v.  Parham,  8 
WaU. ,  128  [75  U.  S. ,  XIX. ,  882] ;  Eineon  v.  Lott, 
8  Wall.,  148  [75  U.  S..  XIX.,  887]. 

The  argument  for  the  tax  on  the  wines  in  the 
present  case,  that  it  is  not  greater  than  the  tax 
upon  other  property  of  the  same  value  held  by 
citizens  of  the  State,  would  justify  a  like  tax 
upon  securities  of  the  United  States,  in  which 
form  probably  a  large  amount  of  the  property  of. 
some  of  her  citizens  consists;  yet  it  has  been  r«3- 
peatedly  held  that  such  securities  are  exempted 
from  state  taxation, whether  the  tax  be  imposed 
directly  upon  them  by  name  or  upon  them  as 
forming  a  part  in  the  aggregate  of  the  property 
of  the  taxpayer.  Bk.  Com.  v.  N,  Y,  City,  Z 
Black.  620  [67  U.  S.,  XVII.,  451].  The  rule  i» 

feneral  that  whenever  taxation  bv  a  State  is  f  or- 
iddcn,or  would  interfere  with  the  full  exercise 
of  a  power  vested  in  the  Government  of  the 
United  States  over  the  same  subject,  it  cannot 
be  imposed.  Imports,  therefore,  whilst  retain- 
ing their  distinctive  character  as  such,  must  be 
treated  as  being  without  the  jurisdiction  of  the 
taxing  power  of  the  State. 

ItfoUowe  that  the  judgment  of  the  Supreme 
Court  of  California  must  be  reverned;  and  it  ie  so 
ordered. 

ated— 3  Wood,  411. 


UNITED  STATES,  Appt., 

tJ. 

JOHN  A.  KLEIN.  Surviving  Admr.,  of  Vic- 
tor F.  Wilson,  Deceased. 

(See  S.  C,  13  WaU.,  12S-1G0.) 

Titles  in  insurgent  States,  when  deceeted — capt- 
ured and  abandoned  property— proceeds  of— 
President's  pardon — conditions  of— void  proviso 
in  Act, 


Note.— The  e/ect  of  pardons.    See  note  to  Arm- 
strong's Foundry  v.  U.  8.,  78  U.  8.,  XVIII.,  882. 
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1.  By  the  AlMindoned  and  Captured  Property  Act, 
no  titles  were  devested  in  the  insunrent  States,  un- 
less in  pursuanoe  of  a  Judflrment  rendered  after  due 
lesal  proceedings,  except  of  property  used  in  actu- 
al hostilities.  ,       ,-  ^    ^ 

2.  The  Government  constituted  itself  the  trustee 
for  those  who  were,  by  that  Act,  declared  entitled 
to  the  proceeds  of  captured  and  abandoned  prop- 
erty, and  for  those  whom  it  should  thereafter  reo- 
offnize  as  entitled.  ^  ,  ^      , .  ^ 

8.  The  title  to  the  proceeds  of  the  property  which 
came  to  the  possession  of  the  Government  by  capt- 
ure or  abandonment,  with  the  exception  above 
stated,  was  In  no  case  devested  out  of  the  oriffinai 
owner. 

4.  It  was  for  the  Government  itself  to  determine 
whether  or  not  these  proceeds  should  be  restored 
to  the  owner.  .    , .     « 

6.  The  President  could  annex  to  his  oflTor  of  par- 
don any  conditions  or  qualifications  he  should  see 
Ht ;  but  after  those  conditions  and  qualifications 
hid  been  satisfied,  the  pardon  audits  connected 
promises  took  full  effect. 

6.  The  restoration  of  the  proceeds  became  the 
absolute  right  of  the  persons  pardoned,  on  appli- 
cation within  two  years  from  the  close  of  the  war. 

7.  The  proviso  in  the  general  Appropriation  Act 
of  1870,  which  annuls  the  effect  of  the  President's 
pardon,  in  claims  in  the  Court  of  Claims  and  pre- 
scribes a  rule  of  decision  for  that  court  in  such 
cases,  was  inadvertently  inserted  in  said  Act,  and 
can  have  no  such  effect. 

[No.  17.] 
Argued  Apr,  f  i,  1871.    Decided  Jan,  29, 187B. 

APPEAL  from  the  Court  of  Claims. 
This  was  a  claim  for  the  proceeds  of  captured 
and  abandoned  property,  brought  into  the  Court 
of  Claims  under  the  Act  of  Mar.  12.  1863.  The 
property  claimed  consisted  of  664  bales  of  cot- 
ton, taken  into  the  possession  of  the  agents  of 
the  Treasury,  in  the  summer  of  1888,  sold,  and 
the  proceeds  paid  into  the  Treasury,  the  net 
amount  being  $125,800.  The  intestate  was  the 
owner  at  the  time  of  this  seizure.  Suit  was 
brought  after  his  decease,  in  1866,  bjr  his  ad- 
ministrators, by  the  survivor  of  whom  it  is  now 
prosecuted. 

The  Court  of  Claims  rendered  judgment  in 
favor  of  the  claimant. 

In  the  supplemental  findings  which  make  a 
part  of  the  transcript  of  record  in  this  case,  it 
appears  that  the  intestate  Wilson,  in  the  years 
1862  and  1863,  signed,  as  surety,  two  official 
bonds  of  military  officers  in  the  Confederate 
army,  one  of  a  brigade  quartermaster,  and  the 
other  of  an  assistant  commissary. 

This  fact  was  shown  to  and  found  by  the 
Court  of  Claims,  in  the  hearinc;  upon  a  motion 
made  in  behalf  of  the  United  States  for  a  new 
trial,  which  motion  the  court  overruled,  not- 
withstanding the  above  finding,  upoiv  the 
ground  that  the  taking  (Feb.  15, 1864)  by  the  in- 
testate, of  an  amnesty  oath  under  President 
Lincoln's  Proclamation  of  pardon  to  all  who  had 
participated  in  the  rebellion,  dated  Dec.  8, 1863, 
relieved  him  from  any  charge  of  disloyalty  on 
account  of  his  having  become  security  as  afore- 
said. 

A  motion  to  dismiss  the  case  was  made  in 
thiH  court  based  upon  a  proviso  in  the  Act 
making  appropriations  for  the  legislative,  ex- 
ecutive and  judicial  expenses  of  the  Govern- 
ment for  the  year  ending  June  80.  1871. 

The  following  is  the  material  portion: 

And  provided, further,  that  whenever  any  par- 
don shall  have  heretofore  been  granted  by  the 
President  of  the  United  States  to  any  person 
bringing  suit  in  the  Court  of  Claims  for  the 
proceecU  of  abandoned  or  captured  property, 
under  the  said  Act  approved  March  12,  1863, 
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and  the  Acts  amendatory  of  the  same,  and  sach 
pardon  shall  recite  in  substance  that  such  per- 
son took  part  in  the  late  rebellion  against  the 
Government  of  the  United  States,  or  was  guilty 
of  ai^  act  of  rebellion  against  or  disloyalty  to 
the  United  States;  and  such  pardon  shall  have 
been  accepted  in  writing  by  the  person  to  whom 
the  same  issued,  without  an  express  diaclaimer 
of,  and  protest  against,  such  facts  of  guUt  con- 
tained in  such  acceptance,  such  pardon  and  ac- 
ceptance shall  be  taken  and  deemed  in  such 
suit  in  the  said  Court  of  Claims,  and  on  appeal 
therefrom,  conclusive  evidence  that  such  per- 
son did  take  part  in  and  ^ive  aid  and  comfort 
to  the  late  rebellion,  and  (fid  not  maintain  true 
allegiance  or  consistently  adhere  to  the  United 
States;  and  on  proof  of  such  pardon  and  ac- 
ceptance, which  proof  may  be  heard  summarily, 
on  motion  or  otherwise,  the  jiurisdiction  of  the 
court  in  the  case  shall  cease,  and  the  court  shall 
forthwith  dismiss  the  suit  of  such  claimant. 
Pamphlet  1869,  70.  p.  285. 

Meswe.  A.  T.  Akermaa,  AUyGen.,  T.  H, 
Talbot  and  B.  H.  Bristow,  SoUeitor  Gen,, 
for  the  United  States: 

The  motion  to  dismiss  is  made  under  the  pro- 
visions of  an  enactment  of  July  12. 1870. 

The  suits  in  the  Court  of  Claims  which  these 
motions  aim  to  have  dismissed,  are  brought  un- 
der the  authoritv  of  the  Act  of  Marc)i  12, 1863, 
sec.  8,  12  Stat.  atL.,  820. 

Without  the  provisions  of  thai  statute,  no 
such  suits  could  be  maintained. 

The  collection  of  '*  abandoned  property*'  and 
the  payment  of  its  proceeds  into  the  National 
Treasury,  as  prescribed  by  this  Act  of  Mar.  12. 
1868,  being  within  the  lawful  authority  of  Con- 
gress, it  inevitably  follows  that  the  disposing  of 
those  proceeds  in  any  manner  is  within  the 
unlimited  discretion  of  Congress;  that  is,  un- 
limited by  any  judicial  right  of  supervision, 
there  being  no  constitutional  method  or  drawing 
money  from  the  Treasurv  of  the  United  States, 
except  in  consequence  of  appropriations  made 
by  law.     Art.  1,  sec.  9.  par.  6,  Const.  U.  S. 

At  least  if  the  above  statement  were  held  too 
broad.  Congress  is,  without  doubt,  authorized 
to  regulate  at  its  discretion  the  manner  in  which 
such  proceeds  shall  be  restored  to  owners  en- 
titled to  such  restoration.         / 

It  may  provide  for  such  restoration  dhrectly 
from  the  Treasury,  or  directly  from  Congress, 
or  from  any  other  officer,  commission  or  board, 
including  the  Court  of  Claims,  upon  which  it 
may  see  fit  to  confer  this  authority.  Spring- 
field V.  Com*ra,  6  Pick.,  508. 

This  is  all  that  Congress  has  attempted  to  do 
in  the  legislation  of  last  summer.  It  merely  en- 
acts that  certain  persons  shall  not  recover  such 
proceeds  by  judgment  of  the  Court  of  Claims. 
These  persons  are  not  thereby  excluded  from 
the  privilege  of  an  application  for  suc^l  pro- 
ceeds, direct  to  Congress,  or  to  any  other  offi- 
cer who  may  be  authorized  by  Congress  to  act 
upon  such  applications. 

This  Statute  of  Mar.  12.  1868,  is  not  a  bill  of 
attainder  nor  of  pains  and  penalties,  nor  one  in 
any  way  providing  for  the  punishment  of  any 
persons,  as  the  word  *' punishment'*  is  under- 
stood in  law,  in  the  Constitution,  or  in  courts 
of  justice. 

Two  provisions  of  the  statute  make  this  char- 
acteristic very  obvious.    They  are  these: 
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CI)  A  proviso  to  the  1st  section  exclades 
from  being  subject  to  the  statute  "  Any  kind  or 
description  (of  property)  which  has  been  used 
or  which  was  intended  to  be  used  for  waging  or 
carrying  on  war  against  the  United  States." 

The  property  thus  excluded  had,  by  a  pre- 
vious statute  (Au2.  6,  1861,  Id  Stat,  at  L.,  819) 
been  noade  lawful  subject  of  capture  and  prize, 
of  seizure.confiscation  and  condemnation  in  the 
District  or  Circuit  Court  of  the  United  States, 
upon  judicial  proceedings  instituted  by  the  law 
officers  of  the  United  Stotes.  With  this  stotute 
thus  proyidinff,  to  some  extent  at  least,  for 
punishment  or  the  crime  of  rebellion,  this  Act, 
to  provide  for  the  collection  of  abandoned  prop- 
erty and  for  the  prevention  of  fraud  in  insur- 
rectionary districts,  did  not  interfere. 

(2)  By  the  7th  section  of  this  statute  it  was 
enacted : 

That  none  of  the  provisions  of  this  Act  shall 
apply  to  any  lawful  maritime  prize  by  the  naval 
forces  of  the  United  States. 

Here  it  is  made  clear  that  the  statute  shall 
not  touch  even  that  extraconstitutional  jurisdic- 
tion, quite  on  the  extreme  l)orders  of  the  domain 
of  punishment,  which  in  time  of  war  is  exer 
ciscQ  by  prize  courts. 

Thus  far,  it  has  been  unnecessary  to  discuss 
the  question,  whether  Congress  can  limit  the  ef- 
fect of  a  paitlon.  The  affirmative  of  that  ques- 
tion is  not  necessaiT  to  the  maintenance  of  the 
constitutionality  of  the  enactment  of  July  12, 
1870,  now  in  question. 

But  it  is  maintained  that  incidental  conse- 

auences  which  the  law  has  attached  to  the  par- 
on,  the  law  malcing  power,  may  detach  there- 
from. The  Leffislature,  in  its  authority  over 
the  rules  of  evidence,  may  prevent  a  person, 
once  guilty  of  a  disqualifying  offense,  from  be- 
ing subsequently  aualiflea  by  a  pardon  to  give 
testimony.  Greenl.  £v.,  sec.  878,  and  n..  with 
cases  there  cited. 

Also,  the  power  which  controls  the  elective 
franchise  may  exclude  from  the  exercise  of 
that  franchise  all  criminals,  pardoned  as  well  as 
unpardoned. 

If  there  be  any  limit  to  the  above  principle, 
it  must  be  founa  only  in  this:  that  those  inci- 
dents which  the  common  law,  at  the  time  of 
the  adoption  of  the  Constitution,  annexed  to  a 
pardon  cannot,  by  subsequent  lesislation,  be 
taken  away  from  a  pardon  authomed  by  that 
Constitution. 

But  this  limitation  will  not  avail  against  the 
constitutionality  of  the  enactment  of  July  12, 
1870;  for  the  right  to  recover  proceeds  of  ene- 
my's property  captured  in  war  was  not  an  ef- 
fect of  apardon  In  17o9,  nor  was  any  rieht  to 
sue  the  United  States  in  any  Court  of  Clums. 

The  right  here  asserted  by  the  respondents  to 
this  motion  to  be  beyond  the  power  of  Congress 
to  take  away  or  modify,  it  is  to  be  noticed,  is  a 
mere  statute  right  to  sue  in  a.  statute  court;  both 
the  tribunal  and  the  right  id  sue  therein,  being 
alike  unknown  to  the  common  law  and  to  the 
Constitution  of  the  United  States. 

Meurs.  Bartley  ^  Carey,  R.  W.  Cormne^T. 
D.  Iiuieolnt  4.  M.  Carlisle  and  McPherson, 
for  appellee: 

This  Act  of  July  12,  1870,  nullifies  the  am- 
nesty and  deprives  the  claimant  of  his  damages 
and  benefits  promised  by  the  Act  of  July  17, 
1862,  section  18,  and  by  the  Proclamation;  and 
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that,  too,  after  the  terms  have  been  distinctly 
accepted,  and  the  conditions  and  requirements 
faithfully  performed  and  observed. 

The  Constitution,  in  express  terms,  vests  the 
executive  authority  of  this  (Government  in  the 
President.  It  also  specifically  gives  him  "power 
to  grant  reprieves  and  paroons  for  offenses 
against  the  United  States. 

In  speaking  of  this  power,  the  Supreme  Court 
of  the  United  States  in  JSv  parte  Garland,  4 
Wall.,  880  (71  U.  S.,  XVIII. ,  870) says: 

'*  This  power  of  the  President  is  not  subject 
to  legislative  control.  Congress  can  neither 
limit  the  effect  of  his  pardon,  nor  exclude  from 
its  exercise  any  class  of  offenders.  The  benign 
prerogative  of  mercy  reposed  in  him  cannot  oe 
fettered  by  any  legislative  restrictions." 

In  the  same  case  the  court  says,  speaking  of 
the  effect  of  the  pardon :  '*  It  is  to  relieve  him 
from  all  penalties  and  disabilities  attached  to 
to  the  offense  of  treason  committed  by  his  par- 
ticipation in  the  rebellion.  So  far  as  that  of- 
fense is  concerned,  he  is  thus  placed  beyond  the 
reach  of  punishment  of  any  crime.  It  is  not 
within  the  constitutional  power  of  Congress 
thus  to  inflict  punishment  beyond  the  reach  of 
executive  clemency." 

The  same  effect  is  attributed  to  a  pardon  by 
Chief  Juedce  Marshall  in  U,  8.  v.  WiUon,  7  Pet. , 
150;  by  Mr,  Juetiee  Wayne,  in  Bz  parte  WeUe, 
18  How.,  816  (59  U.  8.,  XV.,  425);  2  Sharsw. 
Bl.  Com.,  402;  Plowd..  401;  Bish.  Cr.  L.,  sec. 
718:  P&rkinM  v.  BU^iene,  24  Pick.,  280;  Cope  v. 
Com.,  4  Casey,  297;  Armstrong  %  Fmindrv,  6 
Wall,  766  (78  U.  S.,  XVIII.,  8®^;  U.  8,  v. 
Padelf<yrd,  0  Wall.,  548  (76  U.  8.,  XIX.,  792); 
8t,  Louis  Street  Foundry,  6  Wall. ,  770  (78  U.  S. , 
XVIII.,  884;. 

To  sustain  this  law,  it  must  be  held  that 
instead  of  Congress  and  the  President  beinff 
each  independent  and  co-ordinate  branches  of 
government;  the  latter  is  but  a  dependent  and 
subordinate  appendage  to  the  supreme  and  sov- 
ereign power  of  Congress.  If  his  acts  are  liable 
to  be  controlled,  mocufled,  annulled  or  defeated 
by  Congress,  the  division  of  powers  in  this  Gov- 
ernment is  a  diimera  and  a  delusion. 

The  second  general  proposition  which  we 
shall  endeavor  to  maintain  is,  that  this  Act  is 
unconstitutional,  because  it  is  ex  post  facto  in 
altering  the  evidence  necessary  to  convict  after 
the  commission  of  the  alleged  offense. 

It  will  possibly  be  contended  that,  this  being 
a  civil  proceeding,  the  doctrine  of  ex  poitfaeto, 
which  relates  only  to  crime,  does  not  apply. 
But  this  cannot  be  maintained,  for  the  very 
same  point  was  Expressly  overruled  by  the  Su- 
preme Court  in  Bx  parte  Garland,  (eupra), 
and  in  Oumminge  v.  Mo.,  4  Wall,  277  (71  U. 
S..  XVIII.,  856). 

The  Act  of  July  12, 1870,  is  void,  because  it 
is  in  the  nature  of  a  bill  of  pains  and  penalties, 
and  because  it  deprives  the  claimant  of  his 
property  without  due  process  of  law. 

Cumminae  v.  Mo,  {supra). 

In  the  aiscussion  of  this  subject,  we  must 
keep  in  mind  the  status  and  position  of  claim- 
ant's intestate  to  these  questions  at  the  date  of 
the  passage  of  these  enactments,  and  especially 
the  Act  of  July  12. 1870.  He  had  a  pardon, 
the  validity  and  regularity  of  which  are  not  as- 
sailed. The  legal  effect  of  that  pardon  was  to 
place  him  in  precisely  the  same  position  as  if 
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hp  had  never  committed  tho  alleged  condoned 
offenBe.  All  his  civil  diBabiliiies  were  removed. 
All  his  guilt  was  absolved.  All  punishment  of 
every  grade  and  kind  wa$i  remitted.  In  the 
language  of  Mr.  Chief  Justice  Chase  in  U,  8.  v. 
PiMdelford  [mpra]:  **The  sufficient  answer  is 
that,  after  the  pardon,  no  offense  connected 
with  the  rebellion  can  be  imputed  to  him/' 
The  law  makes  the  proof  of  a  pardon  a  complete 
substitute  for  proof  that  he  gave  no  aid  or  com- 
fort to  the  rebellion. 

See.  2  Story,  Com.  Const.  ,8ec.  1, 789;  2  Kent, 
Com.,  12,  18. 

This  Act  is  unconstitutional,  because  it  Is  a 
legislative  usurpation  of  the  separate  powers 
and  functions  of  the  judicinry. 

That  judicial  power  which  should  be  exer- 
cised by  the  courts,  under  and  according  to  the 
ever  changing  and  variable  will  of  popular  as- 
semblies would,  of  all  things,  be  the  most  un- 
certain, unstable  and  uniust  in  its  judgments 
and  decrees.  Instead  of  being,  as  the  iramers 
of  this  Government  intended  it  should  be,  an 
independent  and  co  ordinate  branch  of  the  Gov- 
ernment, the  judiciary  would  then  shrink  into 
the  mere  instrument  of  Congress,  to  perform 
such  subordinate  duties  as  should  be  directed 
and  imposed  by  the  superior  dominant  power 
of  the  Legislature.  And  this  was  evidently  the 
view  of  the  author  and  f  ramer  of  this  law.  For 
it  not  only  undertakes  to  circumscribe  and  re- 
strict the  jurisdiction  of  this  court,  where  the 
Constitution  has  conferred  it  without  limitation, 
but  it  specifies  and  directs  what  particular  con- 
struction it  shall  give  to  certain  prior  enact- 
ments and  the  precise  judgment  it  shall  render 
in  particular  and  enumerated  cases. 

Congress  can  neither  exercise  judicial  power 
themselves,  nor  refuse  to  vest  it  in  the  courts. 

MarUn  v.  Hunter,  1  Wheat.,  804;  Story, 
Const.,  sec.  1590;  2  Elliott's Debatea,  880;  Fed- 
eralist, No.  81. 

This  is  the  case  arising  under  the  Constitu- 
tion and  laws  of  the  United  States,  and  in  which 
express  jurisdiction  is  given  to  this  court  by  the 
Constitution. 

Osborn  v.  Bk.,  9  Wheat.,  788;  Cohens  y,  Va,, 
6  Wheat.,  2Qi\Bk.  v.  ffaUtead,  10  Wheat.,  61; 
TTie  St.  Lawrence,  1  Black,  582  (66  U.  8.,  XVII., 
184);  8tate  v.  Fleming,  7  Humph.,  152;  Lewis 
V.  Webb,  8  Me.,  826;  Lamer  v.  GaUatas,  18  La. 
Ann.,  185;  Holden  v.  James,  11  Mass.,  896; 
Sanborn  v.  Comrs,,  9  Minn.,  279;  MemU  v. 
Sherburne,  1  N.  H.,  208;2)e  ChasteUuxv,  Fair- 
child,  15  Pa.,  18. 

Mr.  Ghirf  Justice  Chase  delivered  the  opin- 
ion of  the  court: 

The  general  question  in  this  case  is:  whether 
or  not  the  proviso  relating  to  suits  for  the  pro- 
ceeds of  abandoned  and  captured  property  in 
the  Court  of  Claims,  contained  in  the  Appro- 
priation Act  of  July  12.  1870  (16  Stat,  at  L., 
285),  debars  the  defendant  in  error  from  recover- 
ing, as  administrator  of  Victor  F.  Wilson,  de- 
ceased, the  proceeds  of  certain  cotton  belonging 
to  the  decenent,  which  came  into  the  possession 
of  the  agents  of  the  Treasury  Department  as 
captured  or  abandoned  property,  and  the  pro- 
ceeds of  which  were  paid  by  them  according 
to  law  into  the  Treasury  of  the  United  States. 

The  answer  to  this  question  requires  a  con- 
stdenition  of  the  rights  of  property,  as  affected 
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by  the  late  civil  war,  in  the  hands  of  citizens 
engaged  in  hostilities  against  the  Unit^  States. 

It  may  be  said  in  general  terms  that  property 
in  the  insurgent  States  may  be  distributed  into 
four  classes: 

(1)  That  which  belonged  to  the  hostile  organ- 
izations or  was  employed  in  actual  hostilities 
on  land. 

(3)  That  which  at  sea  became  lawful  subject 
of  capture  and  prize. 

(8)  That  which  became  the  subject  of  confis- 
cation. 

(4)  A  peculiar  description,  known  only  in  the 
recent  war,  called  captured  and  abandoned 
property. 

The  first  of  these  descriptions  of  property, 
like  property  of  other  like  kind  in  ordinary  in- 
ternational wars,  became,  wherever  taken,  ipso 
facto,  the  property  of  the  United  Slates.  Hal- 
leck's  Int.  L. 

The  second  of  these  descriptions  comprehends 
ships  and  vessels  with  their  cargoes  belonging 
to  the  insurgents  or  employed  in  aid  of  them; 
but  property  in  these  was  not  changed  by  captr 
ure  alone  but  by  regular  judicial  proceeding 
and  sentence. 

Accordingly  it  was  provided  in  the  Aban- 
doned and  Captured  Property  Act  of  March 
12,  1868  (12  Stat,  at  L.,  820),  that  the  property 
to  be  collected  under  it  *'  shall  not  include  any 
kind  or  description  used  or  intended  to  be  used 
for  carrying  on  war  against  the  United  States, 
such  as  arms,  ordnance,  ships,  steamboats  and 
their  furniture,  forage,  military  supplies  or 
munitions  of  war." 

Almost  all  the  property  of  the  people  in  the 
insurgent  States  was  included  in  the  third  de- 
scription, for  after  sixty  days  from  the  date  of 
the  President's  Proclamation  of  July  25,  1863 
(12  Stat,  at  L.,  1266),  all  the  estates  and  prop- 
erty of  those  who  did  not  cease  to  aid,  counte- 
nance and  abet  the  rebellion  became  liable  to 
seizure  and  confiscation,  and  it  was  made  the 
duty  of  the  President  to  cause  the  same  to  be 
seized  and  applied,  either  specifically  or  in  the 
proceeds  thereof,  to  the  support  of  the  army. 
12  Stat,  at  L.,  589.  But  it  is  to  be  observed 
that  tribunals  and  proceedings  were  provided, 
by  which  alone  such  property  could  be  con- 
demned, and  without  which  it  remained  un- 
affected in  the  possession  of  the  proprietors. 

It  is  thus  seen  that,  except  to  property  used 
in  actual  hostilities,  as  mentioned  in  the  1st 
section  of  the  Act  of  March  12,  1868,  no  titla 
were  devested  in  the  insurgent  States  unless  in 
pursuance  of  a  judgment  rendered  after  due 
legal  proceedings.  The  Government  recognized 
to  the  fullest  extent  the  humane  maxims  of  the 
modern  law  of  nations,  which  exempts  private 
property  of  non-combatant  enemies  from  capt- 
ure as  booty  of  war.  Even  the  law  of  confis 
cation  was  sparingly  applied.  The  cases  were 
few.  indeed,  in  which  the  property  of  any  not 
engaged  in  actual  hostilities  was  subjected  to 
seizure  and  sale. 

The  spirit  which  animated  the  Government 
received  special  illustration  from  the  Act  under 
which  the  present  case  arose.  We  have  called 
the  property  taken  into  the  custody  of  public 
officers  under  that  Act  a  peculiar  species,  and 
it  was  so.  There  is,  so  far  as  we  are  aware,  no 
similar  legislation  mentioned  in  history. 

The  Act  directs  the  officers  of  the  Treasury 
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Department  to  take  into  their  posaeasion  and 
make  sale  of  all  property  abandoned  by  its 
owners  or  captured  by  the  national  forces,  and 
to  pay  the  proceeds  into  the  National  Treasury. 

That  it  was  not  the  intention  of  Congress 
that  the  title  to  these  proceeds  should  be  de- 
vested absolutely  out  of  the  ori)(inal  owners  of 
the  property,  seems  clear  upon  a  comparison  of 
different  parts  of  the  Act. 

We  have  already  seen  that  those  articles 
which  became,  by  the  simple  fact  of  capture,  the 
property  of  the  captor,  as  ordnance,  munitions 
of  war,  and  the  like,  or  in  which  third  parties 
acquired  rights  which  might  be  made  absolute 
by  decree,  as  ships  and  other  vessels  captured 
as  prize  were  expressly  excepted  from  the 
operation  of  the  Act;  and  it  is  reasonable  to 
infer  that  it  was  the  purpose  of  Congress  that 
the  proceeds  of  the  property  for  which  the 
special  provision  of  the  Act  was  made,  should 
go  into  the  Treasury  without  change  of  own- 
ership. Certainly  such  was  the  intention  in 
respect  to  the  property  of  loyal  men.  That 
the  same  intention  prevailed  m  regard  to  the 
property  of  owners  who,  though  then  hostile, 
might  subsequently  become  loyal,  appears  prob- 
able from  the  circumstance  that  no  provision  is 
anywhere  made  for  the'confiscationof  it;  while 
there  is  no  trace  in  the  statute  book  of  inten- 
tion to  devest  ownership  of  private  property 
not  excepted  from  the  effect  of  this  Act,  other- 
wibe  than  by  proceedings  for  confiscation. 

In  the  case  of  Padelford,  we  held  that  the 
right  to  the  possession  of  private  property  was 
nut  changed  until  actual  seizure  bj  proper  mil- 
itary authority,  and  that  actual  seizure  by  such 
authority  old  not  devest  the  title  under  the 
provisions  of  the  Abandoned  and  Captured 
Property  Act.  The  reasons  assigned  seem  fully 
to  warrant  the  concltision.  The  Government 
constituted  itself  the  trustee  for  those  who  were 
by  that  Act  declared  entitled  to  the  proceeds  of 
captured  and  abandoned  property,  and  for  those 
whom  it  should  thereafter  recognize  as  en- 
titled. By  the  Act  itself  it  was  provided  that 
any  person  claiming  to  have  been  the  owner  of 
such  property  might  prefer  his  claim  to  the 
proceeds  thereof  and,  on  proof  that  he  had 
never  given  aid  or  comfort  to  the  rebellion,  re- 
ceive the  amount  after  deducting  expenses. 

This  language  makes  the  right  to  the  remedy 
dependent  upon  proof  of  loyalty,  but  implies 
that  there  may  be  proof  of  ownership  without 
proof  of  loyalty.  The  property  of  the  original 
owner  is  in  no  case  absolutely  devested.  There 
is,  as  we  have  already  observed,  no  confisca- 
tion, but  the  proceeds  of  the  property  have 
passed  into  the  possession  of  the  Government, 
ui.d  restoration  of  the  property  is  pledged  to 
Dout:  except  to  those  who  have  continually  ad- 
hereii  lu  t lie  Government.  Whether  restoration 
will  be  made  to  others,  or  confiscation  will  be 
enforced,  is  left  to  be  determined  by  considera- 
tions of  public  policy  subsequently  to  be  de- 
veloped. 

It  is  to  be  observed,  however,  that  the  Aban- 
doned and  Captured  Property  Act  was  ap- 
proved on  the  12th  of  March,  1863  (12  Stat,  at 
L..  820),  and  on  the  17th  of  July,  1862.  Con- 
gress had  already  passed  an  Act — the  same 
which  provided  for  confiscation — which  au- 
thorized the  President.  **  at  any  lime  hereafter, 
by   Proclamation,   to  extend  to  persons  who 
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may  have  participated  in  the  existing  rebellion 
in  any  State  or  part  thereof,  pardon  and  am- 
nesty, with  such  exceptions  and  at  such  time 
and  on  such  conditions  as  he  may  deem  expe- 
dient for  the  public  welfare."  The  Act  of  the 
12th  of  March,  1863.  provided  for  the  sale  of 
enemies'  property  collected  under  the  Act,  and 
payment  of  the  proceeds  into  the  Treasury, 
and  left  them  there  subject  to  such  action  as 
the  President  might  take'  under  the  Act  of  the 
17th  of  July.  1862.     What  was  this  action? 

The  suggestion  of  pardon  by  Congress,  for 
such  it  was,  rather  than  authority,  remained 
unacted  on  for  more  than  a  year.  At  length, 
however,  on  the  8th  of  December,  1868  (18 
Stat,  at  L..  737),  the  President  issued  a  Proc- 
lamation, in  which  he  referred  to  that  Act, 
and  offered  a  full  pardon,  with  restoration  of 
all  rights  of  property,  except  as  to  slaves  and 
property  in  which  rights  of  third  persons  had 
intervened,  to  all,  with  some  exceptions,  who. 
havinff  been  engaged  in  the  rebellion  as  actual 
participants,  or  as  aiders  or  abettors,  would 
take  and  keep  inviolate  a  prescribed  oath.  By 
this  oath  the  person  seeking  to  avail  himself  of 
the  offered  pardon  was  required  to  promise  that 
he  would  thenceforth  support  the  Constitution 
of  the  United  Stales  and  the  union  of  the  States 
thereunder,  and  would  also  abide  by  and  sup- 
port all  Acts  of  Congress  and  all  Proclamations 
of  the  President  in  reference  to  slaves,  unless 
the  same  should  be  modified  or  rendered  void 
by  the  decision  of  this  court. 

In  his  annual  message,  transmitted  to  Con- 
gress on  the  same  day,  the  President  said: 
"  The  Constitution  authorizes  the  Executive  to 
grant  or  withhold  pardons  at  his  own  absolute 
discretion."  He  asserted  his  power  *'  to  grant 
it  on  terms  as  fully  established"  and  explained 
the  reasons  which  induced  him  to  require  ap- 
plicants for  pardon  and  restoration  of  properly 
to  take  the  oath  prescribed,  in  these  words: 
"Laws  and  Proclamations  were  enacted  and 
put  forth  for  the  purpose  of  aiding  in  the  sup- 
pression of  the  rebellion.  To  give  them  their 
fullest  effect,  there  had  to  be  a  pledge  for  their 
maintenance.  In  my  judgment  they  have  aided, 
and  will  further  aid,  the  cause  for  which  they 
were  intended.  To  now  abandon  them,  would 
not  only  be  to  relinquish  a  lever  of  power,  but 
would  also  be  a  cruel  and  astounding  breach  of 
faith.  »  »  »  For  these  and  other  reasons, 
it  is  thought  best  that  support  of  these  meas- 
ures shall  be  included  in  the  oath,  and  it  is  be- 
lieved the  Executive  may  lawfully  claim  it  in 
return  for  pardon  and  restoration  of  forfeited 
rights,  which  he  has  clear  constitutional  power 
to  withhold  altogether  or  grant  upon  the  terms 
which  he  shall  deem  wisest  for  the  public 
interest." 

The  Proclamation  of  pardon,  by  a  qualifying 
Proclamation  issued  on  the  26tli  of  March,  1864 
(18  Slat,  at  L..  741), was  limited  to  those  persons 
only  who,  being  yet  at  large  and  free  from  con- 
finement or  duress,  shall  voluntarily  come  for- 
ward and  take  the  said  oath  with  the  purpose 
of  restoring  peace  and  establishing  the  national 
authority. 

On  the  29th  of  May.  1865  (18  Stat,  at  L..758), 
amnesty  and  pardon,  with  the  restoration  of 
the  rights  of  property  except  as  to  slaves,  and 
that  as  to  which  legal  proceedings  had  been  in- 
stituted under  laws  of  the  United  Slates,  were 
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again  offered  to  all  who  had,  directly  or  indi- 
rectly, participated  in  the  rebellion,  except  cer- 
tain persons  included  in  fourteen  classes.  All 
who  embraced  this  offer  were  required  to  take 
and  subscribe  an  oath  of  like  tenor  with  that  re- 
quired by  the  first  Proclamation. 

On  the  7th  of  September,  1867(15  Stat.  atL., 
699),still  another  Proclamation  was  issued, offer- 
ing pardon  and  amnesty,  with  restoration  of  prop- 
erty, as  before  and  on  the  same  oath,  to  all  but 
three  excepted  classes. 

And  finally,  on  the  4th  of  July,  1868  (15  SUt. 
at  L.,  702),  a  full  pardon  and  amnesty  was 
granted,  with  some  exceptions,  and  on  the  25th 
of  December,  1868  (15  Stat,  at  L.,  711),  with- 
out exception,  unconditionally  and  without  res- 
ervation, to  all  who  had  participated  in  the  re 
bellion,  with  restoration  of  rights  of  property  as 
before.    No  oath  was  requiim. 

It  is  true  that  the  section  of  the  Act  of  Con- 
gress which  purported  to  authorize  the  Procla- 
mation of  pardon  and  amnesty  by  the  President 
was  repealed  on  the  21st  of  January,  1867,  but 
this  was  after  the  close  of  the  war.  when  the 
Act  had  ceased  to  be  important  as  an  expression 
of  the  lee:islative  disposition  to  carry  into  effect 
the  clemency  of  the  Executive,  and  after  the  de- 
cision of  this  court  that  the  President's  power 
of  pardon  *'ls  not  subject  to  legislation;  that 
''Congress  can  neither  limit  the  effect  of  his 
pardon,  nor  exclude  from  its  exercise  any  class 
of  offenders."  It  is  not  important,  therefore, 
to  refer  to  this  repealing  Act  further  than  to  say 
that  it  is  impossible  to  believe,  while  the  re- 
pealed provision  was  in  full  force,  and  the  faith 
of  the  Legislature  as  well  as  the  Executive  was 
engaged  to  the  restoration  of  the  rights  of 
property  promised  by  the  latter,  that  the  pro 
ceeds  of  property  of  persons  pardoned ,  which 
had  been  paid  into  the  Treasury,  were  to  be 
withheld  from  them.  The  repeal  of  the  section 
in  no  respect  changes  the  national  obligation, 
for  it  does  not  alter  at  all  the  operation  of  the 
pardon,  or  reduce  in  any  degree  the  obligations 
of  Congress  under  the  Constitution  to  give  full 
effect  to  it,  if  necesssary,  by  legislation. 

We  conclude,  therefore,  that  the  title  to  the 
proceeds  of  the  property  which  came  to  the 
possession  of  the  Government  by  capture  or 
abandonment,  with  the  exceptions  already  no- 
ticed, was  in  no  case  devested  out  of  the  origi- 
nal owner.  It  was  for  the  (Government  itself 
to  determine  whether  these  proceeds  should  be 
restored  to  the  owner  or  not.  The  promise  of 
the  restoration  of  all  rights  of  property  decides 
that  question  afiirmatively  as  to  all  persons  who 
availed  themselves  of  the  proffered  pardon.  It 
was  competent  for  the  President  to  annex  to 
his  offer  of  pardon  any  conditions  or  qualifica- 
tions he  should  see  fit;  but  after  those  condi- 
tions and  qualifications  had  been  satisfied,  the 
pardon  and  its  connected  promises  took  full  ef- 
fect. The  restoration  of  the  proceeds  became 
the  absolute  right  of  the  persons  pardoned,  on 
application  within  two  years  from  the  close  of 
the  war.  It  was,  in  fact, promised  for  an  equiva- 
lent. "Pardon  and  restoration  of  political 
rights"  were  "in  return"  for  the  oath  and  its 
fulfillment.  To  refuse  it  would  be  a  breach 
of  faith  not  less  "cruel  and  astounding"  than 
to  abandon  the  freed  people  whom  the  Execu- 
tive had  promised  to  maintain  in  their  free- 
dom. 
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What,  then,  was  the  effect  of  the  provision 
of  the  Act  of  1870  (16  Stat,  at  L.,  285)  upon 
the  right  of  the  owner  of  the  cotton  in  this 
case?  He  had  done  certain  acts  which  this 
court  (67;  8.  v.  Padelfard,  9  Wall.,  581  [76  U. 
S.,  XIX.,  788]  has  adjudged  to  be  acts  m  aid 
of  the  rebellion ;  but  he  abandoned  the  cotton  to 
the  agent  of  the  Treasury  Department,  b^  whom 
it  has  been  sold  and  the  proceeds  paid  into  the 
Treasury  of  the  United  States;  and  he  took, 
and  has  not  violated,  the  amnesty  oath  under 
the  President's  Proclamation.  U[)on  this  case 
the  Court  of  Claims  pronounced  him  entitled  to 
a  judgment  for  the  net  proceeds  in  the  Treas- 
ury. This  decree  was  rendered  on  the  26th  of 
May,  1869;  the  appeal  to  this  court  made  on 
the  3d  of  June,  and  was  filed  here  on  the  11th 
of  December,  1869. 

The  judgment  of  the  court  in  the  case  of 
Padelford,  which,  in  its  essential  features,  was 
the  same  with  this  case,  was  rendered  on  the 
80th  of  April,  1870.  It  aflarmed  the  judgment 
of  the  Court  of  Claims  in  his  favor. 

Soon  afterwards  the  provision  in  question 
was  introduced  as  a  proviso  to  the  clause  in  the 
general  appropriation  bill,  appropriating  a  sum 
of  money  for  the  payment  of  judgments  of  the 
Court  of  Claims,  and  became  a  part  of  the  Act, 
with  perhaps  little  consideration  in  either  House 
of  Congress. 

This  proviso  declares  in  substance  that  no 
pardon, acceptance,oath,  or  other  act  performed 
in  pursuance,  or  as  a  condition  of  pardon,  shall 
be  admissible  in  evidence  in  support  of  any 
claim  against  the  United  States  in  the  Court  of 
Claims,  or  to  establish  the  right  of  any  claim- 
ant to  bring  suit  in  that  court;  nor,  if  already 
put  in  evidence,  shall  be  used  or  considered  on 
behalf  of  the  claimant,  by  said  court,  or  bv  the 
appellate  court  on  appeal.  Proof  of  loyalty  is 
required  to  be  made  according  to  the  provisions 
of  certain  statutes,  irrespective  of  the  effect  of 
any  executive  Proclamation,pardon  or  amnesty 
or  act  of  oblivion;  and  when  judgment  has 
been  already  rendered  on  other  proof  of  loyalty, 
the  Supreme  Court,  on  appcaU,  shall  have  no 
further  jurisdiction  of  the  cause,  and  shall  dis- 
miss the  same  for  want  of  jurisdiction.  It  is 
further  provided  that,  whenever  any  pardon 
granted  to  any  suitor  in  the  Court  of  Claims,  for 
the  proceeds  of  captured  and  abandoned  prop- 
erty, shall  recite  in  substance  that  the  person 
pardoned  took  part  in  the  late  rebellion,  or  was 
guilty  of  any  act  of  rebellion  or  dislo^^alty,  and 
shall  have  been  accepted  in  writing  without  ex- 
press disclaimer  and  protestation  against  the 
fact  so  recited,  such  pardon  or  acceptance  shall 
be  taken  as  conclusive  evidence  in  the  Court  of 
Claims,  and  on  appeal,  that  the  claimant  did 
give  aid  to  the  rebellion;  and  on  proof  of  such 
pardon  or  acceptance,  which  proof  may  be 
made  summarily  on  motion  or  otherwise,  the 
jurisdiction  of  the  court  shidl  cease,  and  the 
suit  shall  be  forthwith  dismissed. 

The  substance  of  this  enactment  is  that  an 
acceptance  of  a  pardon,  without  disclaimer, shall 
be  conclusive  evidence  of  the  acts  pardoned, 
but  shall  be  null  and  void  as  evidence  of  the 
rights  conferred  by  it,  both  in  the  Ck)urt  of  Claims 
and  in  this  court  on  appeal. 

It  was  urged  in  argument  that  the  right  to 
sue  the  Government  in  the  Court  of  Claims  is  a 
matter  of  favor;  but  this  seems  not  entirely  ac- 
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curate.  It  is  as  much  the  duty  of  the  Govern- 
ment as  of  individuals  to  fulfill  Its  obligations. 
Before  the  establishment  of  the  Court  of  Claims 
claimants  could  only  be  heard  by  Congress. 
That  court  was  established  in  1855  (10  Stat,  at 
L.,  612),  for  the  triple  purpose  of  relieving  Con- 
gress, and  of  protecting  the  Government  by  reg- 
ular investigation,  anof  of  benefiting  the  claim- 
ants by  affording  them  a  certain  modeof  exam- 
ining and  adjudicating  upon  their  claims.  It 
was  required  to  hear  and  determine  upon  claims 
founded  upon  any  law  of  Congress,  or  upon  any. 
regulation  of  an  executive  department,  or  upon 
any  contract,  express  or  implied,  with  the  Gov- 
ernment of  the  United  States.  10  Stat,  at  L., 
612.  Originally  it  was  a  court  merely  in  name, 
for  its  power  extended  only  to  the  preparation 
of  bills  to  be  submitted  to  Congress. 

In  1868  the  number  of  judges  was  increased 
from  three  to  five,  its  jurisdiction  was  enlarged 
and,  instead  of  being  required  to  prepare  bills 
for  Congress,  it  was  authorUed  to  render  final 
judgment,  sublect  to  appeal  to  this  court  and 
to  an  estimate  By  the  Secretary  of  the  Treasury 
of  the  amount  required  to  pay  each  claimant. 
12  Stat,  at  L.,  765.  This  court  being  of  opin 
ion  that  the  provisions  for  an  estimate  was  in- 
consistent with  the  finality  essential  to  judicial 
decisions.  Congress  repealed  that  provision. 
Gin-dan  Y.  U.S.,  2  Wall.,  561  [69  U.  S..XVII., 
92 il,  14  Stat,  at  L.,  9.  Since  then  the  Court 
of  Claims  has  exercised  all  the  functions  of  a 
court,  and  this  court  has  taken  full  jurisdiction 
on  appeal.  14  Stat,  at  L.,  44. 

The  Court  of  Claims  is  thus  constituted  one 
of  those  inferior  courts  which  Congress  au- 
thorizes, and  has  jurisdiction  of  contracts  be- 
tween the  Government  and  the  citizen,  from 
which  appeal  regularly  lies  to  this  court. 

Undoubtedly,  the  Legislature  has  complete 
control  over  the  organization  and  existence  of 
that  court  and  may  confer  or  withhold  the  right 
of  appeal  from  its  decisions.  And  if  this  Act 
did  nothing  more,  it  would  be  our  duty  to  give 
it  effect.  If  it  simply  denied  the  right  of  appeal 
in  a  particular  class  of  cases,  there  could  be  no 
doubt  that  it  must  be  regarded  as  an  exercise  of 
the  power  of  Congress  to  make  "such  excep- 
tions from  the  appellate  jurisdiction  "  as  should 
seem  to  it  expedient. 

But  the  langua^  of  the  proviso  shows  plainly 
that  it  does  not  mtend  to  withhold  appellate 
jurisdiction  except  as  a  means  to  an  end.  Its 
ffreat  and  controlling  purpose  w  to  deny  to  pht 
dons  granted  by  the  President  the  effect  which 
this  court  had  adjudged  them  to  have.  The  pro- 
viso declares  that  pardons  shall  not  be  consid- 
ered by  this  court  on  appeal.  We  had  already 
decided  that  it  was  our  duty  to  consider  them 
and  give  them  effect,  in  cases  like  the  present, 
as  equivalent  to  proof  of  loyalty.  It  provides 
that,  whenever  it  shall  appear  that  any  judg- 
ment of  the  Court  of  Claims  shall  have  been 
founded  on  such  pardons,  without  other  proof 
of  loyalty,  the  Supreme  Court  shall  have  no 
further  jurisdiction  of  the  case  and  shall  dis- 
miss the  same  for  want  of  jurisdiction.  The 
proviso  further  declares  that  every  pardon 
granted  to  any  suitor  in  the  Court  of  Claims 
and  reciting  that  the  person  pardoned  has  been 
g;uilty  of  any  act  of  rebellion  or  disloj^alty, shall, 
if  accepted  m  writing  without  disckamer  of  the 
fact  recited,  be  taken  as  conclusive  evidence  in 
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that  court  and  on  appeal,  of  the  Act  recited ; 
and  on  proof  of  pardon  or  acceptance,  summa- 
rily maae  on  motion  or  otherwise,  the  jurisdic- 
tion of  the  court  shall  cease  and  the  suit  shall 
be  forthwith  dismissed. 

It  is  evident  from  this  statement  that  the  de- 
nial of  jurisdiction  to  this  court,  as  well  as  to 
the  Court  of  Claims,  is  founded  solely  on  the 
application  of  a  rule  of  decision,  in  causes  pend- 
ing prescribed  by  Congress.  The  court  has  ju- 
riraiction  of  the  cause  to  a  ^iven  point;  but 
when  it  ascertains  that  a  certam  state  of  things 
exists,  its  jurisdiction  is  to  cease  and  it  is  re- 
quired to  dismiss  the  cause  for  want  of  jurisdic- 
tion. 

It  seems  to  us  that  this  is  not  an  exercise  of 
the  acknowledged  power  of  Congress  to  make 
exceptions  and  prescribe  regulations  to  the  ap- 
pellate power. 

The  court  is  required  to  ascertain  the  exis- 
tence of  certain  facts  and  thereupon  to  declare 
that  its  jurisdiction  on  appeal  has  ceased,  by  dis- 
missing the  bUl.  What  is  this  but  to  prescribe  a 
rule  for  the  decision  of  a  cause  in  a  particular 
way?  In  the  case  before  us,  the  Court  of  Claims 
has  rendered  judgment  for  the  claimant  and  an 
appeal  has  been  t&en  to  this  court.  We  are  di- 
rected to  dismiss  the  appeal,  if  we  find  that  the 
judgment  must  be  affirmed,  because  of  a  pardon 
granted  to  the  intestate  of  the  claimants.  Can 
we  do  so  without  allowing  one  party  to  the  con- 
troversy to  decide  it  in  its  own  favor?  Can 
we  do  so  without  allowing  that  the  Legislature 
may  prescribe  rules  of  decision  to  the  Judicial 
Department  of  the  Government  in  cases  pending 
before  it? 

We  think  not;  and  thus  thinking,  we  do  not 
at  all  question  what  was  decided  in  the  case  of 
Pennaylvania  v.  Wheeling  Bridge  Company,  18 
How.,  429  [59  U.  S.,  XV.,  436].  In  that  case, 
after  a  decree  in  this  court  that  the  bridge,  in  the 
then  state  of  the  law,  was  a  nuisance  and  must 
be  abated  as  such.  Congress  passed  an  Act  le- 
galizing the  structure  and  making  it  a  post-road ; 
and  the  court,  on  a  motion  for  process  to  enforce 
the  decree,  held  that  the  bridge  had  ceased  to 
be  a  nuisance  by  the  exercise  of  the  constitu- 
tional powers  of  Congress,  and  denied  the  mo- 
tion, sio  arbitrary  rule  of  decision  was  pre- 
scribed in  that  case,  but  the  court  was  left  to 
apply  its  ordinary  rules  to  the  new  circumstances 
created  by  the  Act.  In  the  case  before  us  no 
new  circumstances  have  been  created  by  legis- 
lation. But  the  court  is  forbidden  to  give  the 
effect  to  evidence  which,  in  its  own  juagment, 
such  evidence  should  have,  and  is  directed  to 
give  it  an  effect  precisely  contrary. 

We  must  think  that  Congress  has  inadvert- 
ently passed  the  limit  which  separates  the  legis- 
lative from  the  judicial  power. 

It  is  of  vital  importance  that  these  powers  be 
kept  distinct.  The  Constitution  provides  that 
the  jiijlicial  power  of  the  United  States  shall  be 
vestifa  in  one  Supreme  Court  and  such  inferior 
courts  as  the  Congress  shall  from  time  to  time 
ordain  and  establish.  The  same  instrument,  in 
the  last  clause  of  the  same  article,  provides  that 
in  all  cases  other  than  those  of  original  juris- 
diction *'  the  Supieme  Court  shall  have  appel- 
late jurisdiction  both  as  to  law  and  fact,  with 
such  exceptions  and  under  such  regulations  as 
the  Congress  shall  make." 

Congress  has  already  provided  that  the  Su- 
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preme  Court  shall  have  juriBdiction  of  the  jud^ 
mentfl  of  the  Court  of  Claims  on  appeal.  Can  it 
prescribe  a  rule  in  conformity  with  which  the 
court  must  deny  to  itself  the  Jurisdiction  thus 
conferred,  because  and  only  because  its  decis- 
ion, in  accordance  with  settled  law,  must  be 
adverse  to  the  (Government  and  favorable  to  the 
suitor?  This  question  seems  to  us  to  answer  it- 
self. 

The  rule  prescribed  is  also  liable  to  Just  ex- 
ception as  impairing  the  effect  of  a  pardon,  and 
thus  infringing  the  constitutional  power  of  the 
Executive. 

It  is  the  intention  of  the  Constitution  that 
each  of  the  great  co  ordinate  departments  of 
the  (Government — the  Legislative,  the  Execu- 
tive and  the  Judicial — shall  be,  in  its  sphere, 
independent  of  the  others.  To  the  Executive 
alone  is  intrusted  the  power  of  pardon ;  and  it 
is  granted  without  limit.  Pardon  includes  am- 
nesty. It  blots  out  the  offense  pardoned  and 
removes  all  its  penal  consequences.    It  may  be 

granted  on  conditions.  In  these  particular  par- 
ous, that  no  doubt  might  exist  as  to  their 
character,  restoration  of  property  was  expressly 
pledged ;  and  the  pardon  was  granted  on  condi- 
tion that  the  person  who  availed  himself  of  It 
should  take  and  keep  a  prescribed  oath. 

Now,  it  is  clear  that  the  Legislature  cannot 
change  the  effect  of  such  a  pardon  anv  more 
than  the  Executive  can  change  a  law.  i  et  this 
is  attempted  by  the  provision  under  considera- 
tion. The  court  is  required  to  receive  special 
pardons  as  evidence  of  guilt,  and  to  treat  them 
as  null  and  void.  It  is  required  to  disre^rd 
pardons  granted  by  proc^lamation  on  condition, 
though  the  condition  has  been  fulfilled,  and  to 
deny  them  their  legal  effect.  This  certainly 
impairs  the  executive  authority,  and  directs 
the  court  to  be  instrumental  to  that  end. 

We  think  it  unnecessary  to  enlarge.  The 
simplest  statement  is  the  b^t. 

We  repeat  that  it  is  impossible  to  believe 
that  this  provision  was  not  inserted  in  the  ap- 
propriation bill  through  inadvertence ;  and  that 
we  shall  not  best  fulfill  the  deliberate  will  of  the 
Legislature  by  denying  the  motion  to  demiss  and 
affirming  the  judgment  of  the  Court  of  Claims; 
which  it  accordingly  done, 

Mr.  Justice  Miller*  dissenting: 

I  cannot  agree  to  the  opinion  of  the  court 
Just  delivered  in  an  important  matter;  and  I 
regret  this  the  more  because  I  do  agree  to  the 
proposition  that  the  proviso  to  the  Act  of  July 
13.  1870,  is  unconstitutional,  so  far  as  it  at- 
tempts to  prescribe  to  the  Judiciary  the  effect 
to  be  given  to  an  act  of  pardon  or  amnesty  by 
the  President.  This  power  of  pardon  is  con- 
fided to  the  President  by  the  Constitution,  and 
whatever  may  be  its  extent  or  its  limits,  the 
legislative  branch  of  the  (Government  cannot 
impair  its  force  or  effect  in  a  Judicial  proceed- 
ing in  a  constitutional  court.  But  I  have  not 
been  able  to  bring  my  mind  to  concur  in  the 
proposition  that,  under  the  Act  concerning 
captured  and  abandoned  property,  there  re- 
mains in  the  former  owner,  who  had  given  aid 
and  comfort  to  the  rebellion,  any  interest  what- 
ever in  the  property  or  its  proceeds  when  it 
had  been  sold  and  paid  into  the  Treasury'or  had 
been  converted  to  the  use  of  the  public  under 
that  Act.    I  must  construe  this  Act,  as  all  oth- 
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ers  should  be  construed,  by  seeking  the  inten- 
tion of  its  framers,  and  the  intention  to  restore 
the  proceeds  of  such  property  to  the  loyal  citi- 
zen, and  to  transfer  it  absolutely  to  the  Govern- 
ment in  the  case  of  those  who  had  given  active 
support  to  the  rebellion,  is  to  me  too  apparent 
to  be  disregarded.  In  the  one  case  the  (Govern- 
ment is  converted  into  a  trustee  for  the  former 
owner;  in  the  other  it  appropriates  it  to  its  own 
u»c  as  the  property  of  a  public  enemy  captured 
in  war.  Can  it  be  inferred  from  anything 
found  in  the  statute  that  Congress  intended 
that  this  property  should  ever  oe  restored  to 
the  disloyal?  I  am  unable  to  discern  any  such 
intent.  But  if  it  did.  why  was  not  some  pro- 
vision made  by  which  the  title  of  the  Qovem- 
ment  could  at  some  time  be  made  perfect,  or 
that  of  the  owner  established?  Some  Judicial 
proceeding  for  confiscation  would  seem  to  be 
necessary  if  there  remains  in  the  disloyal  owner 
any  right  or  interest  whatever.  But  there  is 
no  such  provision,  and  unless  the  Act  intended 
to  forfeit  absolutely  the  right  of  the  disloyal 
owner,  the  proceeds  remain  in  a  condition 
where  the  owner  cannot  maintain  a  suit  for  its 
recovery,  and  the  United  States  can  obtain  no 
perfect  title  to  it. 

This  statute  has  recently  received  the  atten- 
tive consideration  of  the  court  in  two  reported 
cases. 

In  the  case  of  The  U.  8.  v.  Andermn,  9 
Wall.,  65  [76  U.  8.,  XIX.,  617],  in  reference 
to  the  relation  of  the  Government  to  the  money 
paid  into  the  Treasury  under  this  Act,  and  the 
difference  between  the  property  of  the  loyal 
and  disloyal  owner,  the  court  uses  languam 
hardly  consistent  with  the  opinion  lust  read. 
It  says  that  Congress,  in  a  spirit  of  liberality, 
constituted  the  (Government  a  trustee  for  so 
much  of  this  property  as  belonged  to  the  faith- 
ful Southern  people,  and  while  it  directed  that 
all  of  it  should  be  sold  and  its  proceeds  paid 
into  the  Treasury,  gave  to  this  class  of  persons 
an  opportunity  to  establish  their  right  to  the 
proceeds.  Again,  it  is  said,  that  '*  the  meas- 
ure, in  itself  of  great  beneficence,  was  practi- 
cally important  only  in  its  application  to  the 
loyal  Southern  people,  and  sympathy  for  their 
situation,  doubtless,  prompted  Congress  to  pass 
it."  These  views  had  the  unanimous  concur- 
rence of  the  court.  If  I  understand  the  pres- 
ent opinion,  however,  it  maintains  that  the 
Government,  in  taking  possession  of  this  prop- 
erty and  selling  it,  became  the  trustee  of  all  the 
former  owners,  whether  loyal  or  disloval,  and 
holds  it  for  the  latter  until  pardoned  by  the 
President,  or  until  Congress  orders  it  to  be  re- 
stored to  him. 

The  other  case  which  I  refer  to  is  that  of 
UniUd  States  v.  Padelford,  9  Wall.,  631  [76 
U.  8.,  XIX.,  788].  In  that  case  the  opinion 
makes  a  labored  and  successful  effort  to  show 
that  Padelford,  the  owner  of  the  property,  had 
secured  the  benefit  of  the  amnesty  Proclama- 
tion befort  the  property  was  seized  under  the 
same  statute  we  are  now  considering.  And  it 
bases  the  right  of  Padelford  to  recover  Ita  pro- 
ceeds in  the  Treasury  on  the  fact  that  before 
the  capture  his  status  as  a  loyal  citizen  had 
been  restored,  and  with  it  all  his  rights  of 
property,  although  he  had  previously  given 
aid  and  comfort  to  the  rebellion.  In  mis  view 
I  concurred  with  all  my  brethren.   And  I  hold 
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now  that  as  long  as  the  possession  or  title  of 
property  remains  in  the  party,  the  pardon  or 
the  amnesty  remits  all  right  in  the  Government 
to  forfeit  or  confiscate  it.  But  where  the  prop- 
erty has  already  been  seized  and  sold,  ana  the 
proceeds  paid  into  the  Treasury,  and  it  is  clear 
that  the  statute  contemplates  no  further  pro- 
ceeding as  necessary  to  devest  the  right  of  the 
former  owner,  the  pardon  does  not  and  cannot 
restore  that  which  has  thus  completely  passed 
away.  And  if  such  was  not  the  view  of  the 
court  when  Paddford'H  case  was  under  consid- 
eration, I  am  at  a  loss  to  discover  a  reason  for 
the  extended  argument  in  that  case,  in  the 
opinion  of  the  court,  to  show  that  he  had 
availed  himself  of  the  amnesty  before  the  seiz- 
ure of  the  property.  If  the  views  now  ad 
vanced  are  sound,  it  was  wholly  immaterial 
whether  Padetford  was  pardoned  before  or 
after  the  seizure. 

Mr,  JiuHee  Bradley  concurred  in  the  fore- 
going dissenting  opinion. 

ated-lS  Wall..  165;  16  Wall..  Ifi2:  «0  Wall..  470 ; 
2S  Wall.,  94;  06  U.  8.,  104;  06  U.  8..  168;  19  BUtehf., 
668. 669* 


LEMUEL  IW.  MASON.  AppU, 

V. 

EDWARD  A.   ROLLINS.  Comb,   of  Int. 

Rev.,  et  al.  ; 

PARKER  R  MASON.  Appt., 

V. 

8.  8.  MANN,  Deputy-Coll,  oplirr.  Rev., 

AKD 

PARKER  R.  MASON,  Appi., 

V. 

R.  W.  HART,  Detuty-Coll.  of  Int.  Rev. 

(See  8.  C.  18  Wall..  602.  608.) 

Averments  of  citizenship,  when  necessary — re- 
peal of  Ad, 

When  the  averments  of  citizenship  In  bills  are 
notsufflcleot  to  ^Ive  the  Circuit  Ck)urt  jurisdiction 
under  the  Judiciary  Act  of  1789,  and  if,  when  the 
ouits  were  broufirht.  the  special  Act  glvinflr  Juriis- 
diction  without  regrard  to  citizenship  was  repealed, 
the  bills  will  be'disinissed. 

V  [No8.  79,  80,  81.] 

Argued,  No.  79,  Kor.  fSl,  1871,  and  Nbs.  80, 81, 
Nov.  2S,  1871.  Decided  Jan.  S9,  1872. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Illinois. 
The  cases  are  sufficiently  stated  by  Uie  court. 
Mr.  E.  H.  Roby*  for  appellants. 
Messrs.  Akerman*  Atty  Oen.,  and  B.  H. 
Bristow,  SoUeitor  Oen.,' for  RppeWecA. 

^Mr.  Chief  Justice  Chase  delivered  the  opior 
ion  of  the  court: 

The  ^records  in  these  cases  are  of  proceed 
inffs  in  equity  against  the  defendants.^  The  first 
bill  describes  the  plaintiff  as  a  citizen  of  the 
State  of  Illinois,  and  the  defendant,  Rollins, 
as  of  the  District  of  Columbia,  and  a  citizen  of 
the  State  of ,  and  the  defendants,  Wm. 

See  18  Wall. 


B.  Allen  and  Duncan  Ferguson,  as  citizens  of 
the  State  of  Illinois. 

The  second  bill  describes  the  plaintiff  as  a 
citizen  of  the  State  of  Illinois  and  the  defend- 
ants, 8.  S.  Mann,  William  B.  Allen  and  Dun- 
can Ferguson,  as  citizens  of  the  State  of  Illi- 
nois; and  the  defendant,  Columbus  Delano,  as 
C6mmi8sioner  of  Internal  Revenue,  without 
averrine  that  he  be  a  citizen  of  an^r  State. 

The  Uiird  bill  describes  the  plaintiff  as  a  citizen 
of  the  State  of  Illinois,  and  does  not  aver  that 
any  of  the  defendants  are  citizens  of  any  other 
State. 

It  is  manifest  that  the  averments  of  citizen- 
ship in  neither  of  the  bills  are  sufficient  to  give 
the  Circuit  Court  jurisdiction  under  the  Judi- 
ciary Act  of  1789;  and  all  were  filed  subse- 
quently to  the  18th  of  July,  1866,  when  the  Act 
of  1888,  which  gave  jurisdiction  to  the  courts 
of  the  United  States  of  suits  under  the  Inter- 
nal Revenue  Act  against  the  collectors  and 
others,  without  regard  to  citizenship,  was  re- 
Dealed 

Ins.' Co.  ▼.  muMs,  6  Wall.,  544  (72  U.  S., 
XVin.,542). 

When  these  suits  were  brought,  therefore, 
there  was  no  Act  in  force  giving  jurisdiction, 
in  cases  such  as  those  made  by  the  records,  to 
the  courts  of  the  United  States.  The  Circuit 
Court  was  obliged,  therefore,  to  dismiss  the  bill 
in  each  case  for  want  of  jurisdiction,  and  the 
judgment  of  the  eaurt  in  the  several  eases  must  be 
affirmed. 


NOEL  BYRON  BOYDEN  bt  al.,  Plffs.  in 

Err., 

UNITED  STATES. 

(See  8.  C,  18  WaU..  17-S6.) 

Robbery  of  pul>Uc  moneys,  no  defense  to  aetion  on 
receivers  bond — Uability  of  receiver . 

1.  Where  a  reoelverof  public  monevs  has  iriven 
bond  for  the  faithful perrormance  of  r  N  duties  as 
required  by  law,  proof  that  be  has  been  robbed  of 
tloie  public  money  received  by  bim.  Is  no  defense 
to  a  suit  on  such  bond. 

2.  His  liability  Is  to  be  measured  by  his  bond, 
and  where  that  binds  him  to  pay  the  money,  a 
cause  which  renders  that  impossible  Is  of  no  im- 
portance. 

[No.  4.] 

SubmUted  Get.  16, 1871.       Decided  Feb.  6, 1872. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Wisconsin. 
This  was  a  suit  commenced  in  the  court  be- 
low, against  Boyden  and  his  sureties,  on  his 
official  bond,  as  receiver  of  public  moneys  for 
the  district,  of  lands  subject  to  sale,  at  Eau 
Claire,  Wisconsin.  The  bond  was  given  pur- 
suant to  the  6th  section  of  the  Act  of  May  10, 
1800,  2  Stat.,  75,  and  has  the  condition  that. 

Note.— LiabiUty  of  baUee^  for  low  by  theft  or  rob' 
bery. 

A  warehouseman  is  not  liable  for  goods  stolen  by 
his  servant,  without  negllfff^nceon  his  part.  Schmidt 
V.  Blood,  0  Wend.,  268;  8.  C,  24  Am.  t)eo.,  143. 

If  a  thinfir  let  to  hire  perishes  or  is  stolen  without 
anv  neglect  or  want  or  care  of  the  hirer,  the  latter 
will  not  t>e  responsible  for  the  loss.    Williams  v. 
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if  tbe  said  Boyden  has  truly  and  faithfully  exe- 
cuted and  discharged  and  shall  continue  truly 
and  faithfully  to  discharge  all  the  duties  of  said 
QflSce  according  to  law, then  the  obligation  shall 
be  void.  The  oreach  alle^^  is,  that  said  Boy- 
den reoeiTed,  as  such  receiver  of  the  moneys  of 
the  United  States,  the  sum  of  $5,088.16,  which 
he  has  not  paid  over  to  tbe  United  States.  The 
defendants  pleaded:  first,  the  general  issue; 
second,  performance  of  the  conditions;  third, 
that  said  Boyden  was  violently  robbed  of  said 
sum  of  money.  The  plaintiffs  join  issue  on 
the  first  plea,  and  replv  to  the  second  and 
third,  that  Boyden  recefved  said  money  as  re- 
ceiver, and  has  not  paid  it  to  the  plaintiffs  as 
required  by  law,  on  which  it  seems  that  issues 
are  joined. 

The  defendants  upon  the  trial  offered  to 
prove  that,  Dec.  28,  1859,  at  the  Village  of  Eau 
Claire,  N.  B.  Boyden,  the  receiver  of  public 
moneys,  was  beset  by  some  person  or  persons 
to  him  unknown,  and  thrown  down,and,  against 
all  defense  that  he  could  make,  was  gagged 
and  bound  and  the  moneys  described  in  the 
complaint,  violently  and  without  his  fault, 
taken  from  him  and  carried  away.  To  the  intro- 
duction of  this  evidence  the  District  Attorney 
objected,  upon  the  ground  that  the  said  facts, 
as  offered  to  be  proved, constituted  no  defense. 
The  court  sustained  the  objection,  and  the  de- 
fendants excepted. 

Judgment  having  been  rendered  for  the 
plaintiff,  the  defendants  brought  the  case  to 
Uiis  court  by  writ  of  error. 

Mewrs.  Matt*  H.  Carpenter  and  M.  M. 
Cothren^  for  plaintiffs  in  error: 

At  the  common  law  an  officer  was  not  re- 
sponsible for  loss  of  public  or  private  f imds, 
except  upon  the  ground  of  negligence  or  de- 
fault. 

Lam  V.  OoUon,  1  Ld.  Raym.,  646;  WMtflOd 
V.  Le  Despeneer,  Cowp.,  754. 

In  the  csae of  Albany  Co,  v.  Dorr,  25  Wend., 
440,  it  was  held  that  <*A  public  officer,  in- 
trusted with  the  receipt  and  disbursement  of 
public  funds,  is  not  responsible  for  moneys 
stolen  from  his  office,  where  there  is  no  impu- 
tation of  negligence  or  other  default  on  his 
part."  Chitf  Justice  "NeiBon,  in  giving  the  opin- 
ion, places  emphasis  upon  the  condinon  of  the 
bond,  beine  for  the  faithful  execution  of  the 
duties  of  his  office,  and  says  that  this  condition 
recognizes  the  common  law  rule. 

Browning  v.  Hanford,  5  HiU,  589. 

The  case  of  Albany  Co,  v.  Dorr  was  affirmed 
by  the  Court  of  Errors  in  1844. 

7  Hill,  588. 

In  May,  1846,  the  case  of  Mvaxy  v.  Shattuek, 
1  Den.,  288,  was  decided  by  the  Supreme 


Court  of  N.  Y.,  and  the  decision  affirmed  by 
the  Court  of  Errors,  in  which  it  was  held  that 
it  was  no  defense  to  an  action  against  a  town 
collector  and  his  sureties  on  the  official  bond, 
that  the  money  had  been  stolen  from  the  dwell- 
ing-house of  the  principal  **  Without  any  fault, 
want  of  care  or  omission  of  duty  on  his  part" 
1  Den. ,  288. 

But  the  decision  in  this  case  is  placed  solely 
upon  the  construction  of  the  statute,  which 
was  peculiar  in  its  provisions,  and  in  the  opin- 
ion of  the  court  rendered  the  collector  a  debtor 
for  the  amount  by  him  collected,  and  hif  sure- 
ties guarantors  for  the  payment  of  the  debt. 

It  does  not  conflict  with  the  case  of  Albany 
Go.  V.  Ihrr,  nor  with  the  common  law  rule  as 
to  official  liability ;  but  only  interprets  and  gives 
effect  to  a  particular  statute.  It  is,  iJberefore, 
only  authority  for.the  construction  of  a  sinular 
statute. 

The  surety  of  an  official  bond  is  not  bound 
beyond  the  terms  of  the  bond.  27.  8,  v.  Boyd, 
15  Pet ,  187. 

In  every  Act  of  Congress,  receivers  are  spoken 
of  and  regarded  as  public  agents  and  deposit- 
aries. Nowhere  do  they  seem  to  be  regarded  as 
insurers  against  inevitable  accident  or  irredstible 
force,  or  as  debtors  merely  of  the  government. 

The  judgment  should  be  revmed  for  two 
reasons: 

First.  That  the  court  erred  in  refusing  to  al- 
low the  defendants  to  introduce  any  evidence 
to  establish  the  facts  by  them  offered  to  be 
proved. 

Second.  Because  the  declaration  does  not 
contain  averments  which  constitute  any  cause 
of  action. 

Mewrs,  A,  T.  Akerman,  AUy-Oen.,  C.  H. 
Hill»  Asgt,  AttyGen.,  and  Briotow,  SoUdtor- 
Oen.,  for  the  United  States: 

The  plea  of  the  plaintiffs  in  error  constituted 
no  defense  to  the  suit  of  the  United  States  to 
recover  the  money  which  Borden  had  cove- 
nanted to  pay  by  his  bond.  It  is  a  settled  prin- 
ciple of  law,  that  an  express  contract  to  do  a 
certain  thing  is  not  discharged  by  its  becoming 
subsequently  impossible  to  do  it  by  unforseen 
occurrences,  no  matter  how  much  bevond  the 
contractor's  control  they  may  be.  This  rule  of 
law  has  been  applied  to  many  cases  of  as  great 
seeming  hardship  as  that  of  the  plaintiffs  m  er- 
ror. 

8  Kent,  Com., 6th ed., 465,  €t$eq.;  MetCont, 
213.  and  cases  cited;  DormoU  v.  Jone$,  8  WalL, 
1  (69  U.  S.,  XVII.,  762);  The  ffarriman,  9 
Wall.,  161  (76  U.  S.,  XIX..  629);  Paradine  v. 
Jane,  Aleyn,  26. 

It  has  l>een  applied,  by  this  and  other  courts, 
to  the  cases  of  official  bonds,  under  circum- 


Lloyd.  W.  Jones,  179 ;  Taylor  v.  Caldwell,  8  B.  &  8., 
886:  82  L.  J.  Q.  B.,  164;  Coags  v.  Bernard,  Raym., 
9C9 ;  Finacue  v.  Small,  1  fisp.,  316 ;  Butt  ▼.  Great 
Western  Ry.  Co.,  7  Eng,  L.  &  B.,  448;  S.  C,  11  C. 
B.,140. 

Unless  he  Is  neffUffent,  a  warehouseman  is  not 
liable  for  goods  stolen  while  under  his  charge,  by 
his  servants  or  others.  Moore  v.  Mayor,  etc.,  of 
Mobile,  1  Stew.,  284 ;  Williams  v.  Holland.  22  How. 
Pr.,  187;  Schwerin  ▼.  McKie.  61  N.  Y.,  180;  8.  C,  10 
Am.  Rep.,  681 ;  Cincinnati  Ac.  R.  R.  Co.  v.  McCool, 
26  Ind.,  140;  daflio  ▼.  Meyer,  75  N.  Y.,  280;  8.  C,  81 
Am.  Rep.,  467 ;  Lamb  v.  western  R.  R.  Co.,  7  Allen, 
98 ;  Cass  v.  Boflton,eto.,R.  R.  Co.,  14  Allen,  448 ;  Neal 
V.  R.  R.  COm  8  Jones  L.,  482 ;  Pike  v.  Chicago,etc.,  R. 
R.  Co.,  40  Wis.,  688. 

Warehouseman  must  do  more  than  show  that 
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goods  might  have  been  stolen.  Thomas  v.  Daiden, 
22  La.  Ann.,  418. 

If  warehousemen  exercise  ordinary  cans  and 
a  loss  occurs  by  burglary,  without  their  negligence, 
they  are  not  responaib le  for  it.  Schwerin  v.  MoKie, 
61  N.  Y.,  180;  8.  C,  10  Am.  Rep.,  681. 

A  loss  by  theft  or  robbery  will  generally  excuse 
a  gratuitous  bailee  from  liability.  Ftty  v.  Steamer 
New  World,  1  Cal.,  348. 

A  private  carrier  for  hire  is  not  liable  for  a  toes 
by  robbers,  nor  for  a  taking  from  him  or  his  serv- 
ants by  force.  Cogsrs  v.  Bernard,  Raym.,  909; 
Brind  v.  Dale,  8  Oarr.  k  P.,  907. 

In  an  action  against  a  collector  for  the  non-pay* 
ment  of  money  collected  by  him,  it  is  not  a  defenae 
that  the  money  was  stolen  from  him  without  his 
fault.   New  Providence  v.  McEaohron,  88  N.  J^  S99. 
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stances  undistinguisbable  in  principle  from  the 
present. 

U,  8,  V.  PreieoU,  8  How.,  578:  U,  8.  v. 
Dashiel.  4  Wall..  185  (71  U.  8..  XVIII..  821); 
U,  8.  V.  Keehler,  9  Wall ,  88  (76  U.  8..  XIX., 
574);  Qm.  ▼.  ConUy,  8  Pa.  St.,  872;  8taU  ▼. 
Harper,  6  Ohio  St..  607. 

(A  brief  for  the  United  States  was  also  filed 
at  the  precedin^term  by  Mensri.  E.  R.  Hoar, 
AUjf'Qen,,  and  mT.  A,  Fidd,  Ant.  AttyOen), 

Mr,  JutUee  Strong  delivered  the  opinion  of 
the  court: 

Were  a  leoeiTor  of  public  moneys,  who  has 
siTen  bond  for  the  faithful  performance  of  his 
auties  as  required  by  law.a  mere  ordinary  bailee, 
it  might  be  that  he  would  be  relieved  by  proof 
that  the  monev  bad  been  destroyed  by  fire,  or 
stolen  from  hun,  or  taken  by  irresistible  force. 
He  would  then  be  bound  only  to  the  exercise 
of  ordinary  care,  even  though  a  bailee  for  hire. 
The  contract  of  bailment  implies  no  more  ex- 
cept in  the  case  of  common  carriers  and  the  duty 
of  a  receiver,  virtute  affieii,  a  to  bring  to  the 
discharge  of  his  trust  that  prudence,  caution 
and  attention  which  careful  men  usually  bring 
to  the  conduct  of  their  own  affairs.  He  is  to 
pay  over  the  money  in  his  hands  as  required  by 
law,  but  he  is  not  an  insurer.  He  may.  how- 
ever, make  himself  an  insurer  by  express  con- 
tract, and  this  he  does  when  he  binds  himself 
in  a  penal  bond  to  perform  the  duties  of  his 
office  without  exception.  There  is  an  established 
difference  betwetsn  a  duty  created  merely  by 
law  and  one  to  which  is  added  the  obligation 
of  an  express  undertaking.  The  law  does  not 
compel  to  impossibilities;  but  it  is  a  settled  rule 
that  if  performance  of  an  express  engagement 
becomes  impossible  by  reason  of  anythmg  oc- 
curring after  the  contract  was  made,  though  un- 
foreseen by  the  contracting  party,  and  not  within 
his  control,  he  will  not  be  excused.  Met.  Ck>nt.. 
218;  The  Harrvman,  9  Wall,  161  [76  U.  S.. 
XIX. ,  629].  The  rule  has  been  applied  rigidly 
to  bonds  of  pubUc  officers  intrusted  with  the 
care  of  public  money.  Such  bonds  have  almost 
invariably  been  construed  as  binding  the  ob- 
ligors to  pay  the  money  in  their  hands  when 
required  by  law,  even  though  the  money  may 
have  been  lost  without  fault  on  their  part. 
It  is  true  that  in  the  case  of  Supervisors  of 
Albany  v.  Dorr,  25  Wend.,  440.  in  the  Su- 
preme Court  of  New  York,  it  was  decided  in 
a  suit  on  a  bond  of  a  county  treasurer,  con- 
ditioned for  the  payment  of  all  money  that 
should  come  into  his  hands  as  treasurer,  that  he 
was  not  responsible  for  the  public  money  felon- 
iously stolen  from  his  office  without  any  negli- 
sence,  want  of  due  care,  or  other  blame  or 
fault  whatever  on  his  part;  and  this  decision 
was  affirmed  in  the  Court  of  Appeals  of  that 
State,  only,  however,  by  an  equal  division.  Su- 
penrisors  of  Albany  y.  jDorr,  7  Hill.,  588.  It 
was  rested  upon  the  supposed  liability  of  the 
officer,  mrtute  oJpaU,  which  it  was  thought  his 
bond  did  not  increase,  and  it  was  supposed  to 
be  sustained  by  Lane  v.  OoUon,!  Ld.  Ray  m. .  646 ; 
and  Whitfield  v.  Le  Despeneer,  Cowp..  754.  It 
is  quite  plain,  however,  that  those  cases  do  not 
suMain  it.  They  were  actions  upon  the  case 
against  the  Postmaster  General,  brought  not  by 
the  Government,  but  by  private  individuals  to 
recover  damages  for  the  negligent  failure  to  de- 
See  18  Wall. 


liver  letters,  and  the  defendants  were  held  not 
liable  for  money  stolen,  even  by  their  subordi- 
nates in  office.  At  most  the  rostmaster  Gen- 
eral was  a  mere  bailee,  and  no  question  was 
raised  respecting  the  effect  of  a  bond  to  secure 
the  performance  of  his  duties.  But.  whatev- 
er may  have  been  the  ruling  in  the  case  of 
Supervisors  of  Albany  v.  Dorr,  it  is  no  longer 
authority,  even  in  the  State  of  New  York. 
Muggy  y.  Shattuck,  1  Den..  288.  subsequently 
decided,  and  affirmed  unanimously  in  the  Court 
of  Appeals,  is  utterly  irreconrilable  with  it,  and 
it  has  settled  the  law  otherwise  in  that  State. 
So  in  Pennsylvania,  in  Com.  v.  Comly,  8  Pa. 
St.,  872.  it  was  ruled  that  the  responsibility  of 
a  public  receiver  depends  on  his  contract,  when 
there  is  one.  and  not  on  the  law  of  bailments. 
There  the  condition  of  the  bond  was  to  account 
and  pay  over,  and  it  was  held  no  defense  by 
the  surety  of  the  receiver  that  the  money  was 
stolen,  though  it  was  kept  as  a  prudent  man 
would  keep  his  own  funds.  It  was  said  by  Chief 
Justice  Gioson.  in  delivering  the  judgment  of 
the  court,  after  referring  to  tne  fact  that  a  lessee 
is  not  relieved  from  payment  of  rent  by  destruc- 
tion of  the  demised  premises  by  fire.  "A  loss  by 
a  visitation  of  Providence,  which  no  vigilance 
could  prevent,  would  present  a  more  merito- 
rious daim  for  relief,  one  would  think,  than 
a  loss  by  robberv, which  is  always  preceded  by  a 
greater  or  less  degree  of  negligence.  A  receiver, 
or  his  surety,  would  come  oefore  a  chancellor 
with  an  ill  grace  on  that  firound.  even  if  there 
was  a  power  to  relieve  him.  The  keepers  of 
the  public  moneys,  or  their  sponsors,  are  to  be 
held  strictly  to  the  contract,  for  if  they  were  to 
be  let  off  on  shallow  pretenses,  delinquencies, 
which  are  fearfully  frequent  already,  would  be 
incessant.  A  chancellor  is  not  bound  to  con- 
trol the  legal  effect  of  a  contract  in  any  case; 
and  his  discretion,  were  he  at  liberty  to  use  it, 
would  be  influenced  by  considerations  of  gen- 
eral policy."  8taU  v.  Harper,^  Ohio  St..  607.  is 
to  the  same  effect.  This  is  precisely  the  ground 
which  this  court  has  taken.  In  The  United 
States  V.  Preseott,  8  How..  578,  it  was  decided 
that  the  felonious  taking,  stealing  and  carrying 
away  the  public  money  in  the  hands  of  a  re- 
ceiver of  public  money,  without  any  fault  or 
negligence  on  his  part,  does  not  discharge  him 
or  his  sureties,  and  that  it  cannot  be  set  up 
as  a  defense  to  an  action  on  his  official  bona 
The  condition  of  the  receiver's  bond  in  that  case, 
it  is  true,  was  that  the  receiver  should  pay 
promptly  when  orders  for  payment  should  l>e 
received,  while  the  bond  in  the  case  before  us  is 
conditioned  that  Boyden.  the  receiver,  had  truly 
executed  and  discharged,  and  should  continue 
truly  and  faithfully  to  execute  and  discharge 
all  the  duties  of  said  office  according  to  law. 
But  the  Acts  of  Congress  respecting  receivers 
made  it  their  duty  to  pay  the  public  money  re- 
ceived by  them  when  ordered  by  the  Treasury 
Department,  and  that  department,  by  its  gen- 
eral orders  of  1854.  required  payment  to  be 
made  before  this  suit  was  brought.  No  excep- 
tion was  made;  no  contingency  was  contem- 
plated. The  bond,  therefore,  was  an  absolute 
obligation  to  pay  the  money,  and  differing  not 
at  all.  in  le^  effect,  from  the  bond  in  Preecotfs 
case.  A  similar  ruling^was  made  in  United 
States  V.  Dashiel,  4  Wall..  182  [71  U.  S.. 
XYUI.,  819].    What  the  condiUon  of  the  bond 
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on  which  Buit  was  brought  in  that  case  was. 
does  not  appear  in  the  report,  but  it  was  for  the 
discharge  of  the  paymaster's  official  duty.  The 
doctrine  of  Preseotfs  case  was  also  recognized 
in  United  StaUs  v.  KeeJtUr,  9  Wall.,  83  [76  U. 
8.,  XIX.,  574],  and  it  must  be  considered  as 
settled  law.  Applying  it  to  the  case  now  in 
hand,  it  makes  it  clear  that  the  evidence  offered 
by  the  defendants,  tending  to  prove  that  the 
receiver  had  been  robbed  of  the  public  money 
received  by  him,  was  rightly  rejected  as  con- 
stituting no  defense  to  the  suit  on  the  receiver's 
bond.  It  is  true  that  in  Preseotfs  case  the  de- 
fense set  up  was  that  the  money  had  been  stolen, 
while  the  defense  set  up  here  is  robbery.  But 
that  can  make  no  difference,  unless  it  be  held 
that  the  receiver  is  a  mere  bailee.  If,  as  we 
have  seen,  his  liability  is  to  be  measurcid  by  his 
bond,  and  that  binds  him  to  pay  the  money, 
then  the  cause  which  renders  it  impossible  for 
him  to  pay  is  of  no  importance,  for  he  has  as- 
sumed the  risk  of  it. 

There  is  nothing  in  the  second  error  assigned. 
Though  under  the  Acts  of  Congress  of  August 
6,  1846  (9  Stat,  at  L.,  59),  and  the  amendatory 
Act  of  March  8.  1857  (11  Stat,  at  L..  249),  re- 
ceivers are  required  to  pay  when  required  by 
the  Secretary  of  the  Treasury,  there  were  gen- 
eral orders  made  for  all  receivers,  requiring 
payments  to  be  made  at  stated  times,  which 
were  in  existence  when  this  receiver's  bond  was 
given.  The  declaration  avers  a  request,  and 
this  is  enough  after  verdict. 

Tti4  judgment  is  affirmed. 

ated-ld  Wall.,  65:  67  Mo.,  897;  20  Am.  Rep..  643 
(32  Mich.,  Ul) :  29  Am.  Rep.,  514  (67  Mo.  805) :  31  Am. 
Rep.,  290  (69  Me.,  357) ;  40  Am,  Rep.,  678  (15  8.  C.,  1) ;  41 
Am.  Rep.,  824  (74  Mo.,  413). 

UNITED  STATES,  Appt, 

V. 

DANIEL  WORMER. 

(See  8.  C,  18  WaU.,  25>29.) 

Regulation  for  inspection  ofgowmment  horses — 
abandonment  of  contract. 

1.  Where  one  made  a  contract  with  the  Govern- 
ment to  deliver  to  it  sound  cavalry  horses,  subse- 
quent regrulations  by  the  Government  for  their  in- 
spection, requiring  them  to  remain  in  the  inspec- 
tion yard  twenty-four  hours  before  their  inspection, 
and  that  such  of  them  ad  were  intended  as  a  fraud 
on  the  Government,  by  reason  of  incurable  disease 
or  purposely  concealed  defect  should  be  branded 
with  the  letter  R,  are  reasonable,  and  do  not 
change  the  contract. 

2.  Where  such  contractor  threw  up  his  contract 
by  reason  of  such  regrulations,  he  whs  not  entitled 
to  any  damages  for  making  preparations  for  its  per- 
formance. 

[No.  26.] 

Argued  Dec.  13,  1871.        Decided  Fth.  5,  1872. 

APPEAL  from  the  Court  of  Claims. 
The  case  is  stated  by  the  court. 

Messrs  B.  "ELnl^rivtow,  iSolicit<n'  Qen.^Kxid 
C.  H.  Hill,  A»tt,  Atty  Gen.,  for  the  appellants. 

Meters.  Enoch  Totten,  Jos.  Hughes,  M. 
H.  Carpenter  and  Ira  Harris,  for  appellee: 

The  new  mode  of  inspection  prescribed  by 
the  defendants  was  in  conflict  with  the  terms 
of  the  contract,  and  unlawful. 

This  has  been  found  as  an  *'  ultimate  fact " 
by  the  Court  of  Claims,  and  is  conclusive. 

Burr  V.  Des  Moines  Co.,  1  Wall..  99  (68  U. 
a,  XVII.,  661). 
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The  attempt  by  the  United  States  to  modify 
the  contract  by  enforcing  these  unlawful  regu- 
uJations  was  a  renunciation  of  the  contract ;  and 
its  refusal  to  permit  the  contractor  to  fulfill  the 
contract  except  in  pursuance  of  such  unlawful 
regulations,  excused  the  contractor  from  mak- 
ing a  tender  of  the  horses,  and  discharged  him 
from  the  contract. 

Jones  V.  Rirclai/,  2  Dou^.,  685;  Borden  v. 
Borden,  5  Mass..  67;  Hochster  v.  Ik  la  Tour, 
75  Eng.  C.  L.,  678;  Cart  v.  Ambergate  BaUway 
Co.,  6E.  L.  &E..230. 

The  api^ellee  is  entitled  to  damages  for  the 
breach  of  the  contract,  and  the  measure  of 
damages  is  the  profits  he  would  have  made  had 
he  been  permitted  to  complete  his  contract,  or, 
in  other  words,  the  difference  between  the  cost 
of  delivering  the  horses  and  the  price  he  would 
have  paid  for  them. 

Masterton  v.  Mayor,  etc.,  7  Hill.,  61;  R,  R. 
Co.  V.  Howard,  13  How.,  308;  Cort  v.  Amber- 
gate  By.  Co.  (supra). 

Mr.  Justice  Bradley  delivered  the  opinion 
of  the  court: 

The  claimant  [defendant  in  error]  demands 
$15,000  from  the  Government,  by  way  of  dam- 
ages for  breach  of  contract.  The  principal 
facts  are.  that  on  the  26th  day  of  February. 
1864,  the  claimant  entered  into  a  written  agree- 
ment with  the  chief  quartermaster  of  the  cav- 
alry bureau,  to  deliver  at  the  government 
stables  in  St.  Charles,  Illinois,  by  or  before  the 
26th  of  March,  twelve  hundred  cavalry  horses, 
sound  and  of  certain  specified  ages,  height  and 
quality  and,  on  delivery,  to  be  examined  and 
inspected  without  unnecessary  delay,  by  a  per- 
son or  persons  to  l)e  appointed  by  the  Govern- 
ment. Rejected  horses  were  to  be  removed  by  the 
contractor  within  one  day  after  their  rejection. 
Payment  was  to  be  made  on  completion  of  the 
contract,  should  Congress  have  made  an  ap- 
propriation for  that  purpose,  or  as  soon  there- 
after as  funds  might  be  received.  Instructions 
for  inspectors  of  cavalry  horses  were  issued  a 
few  days  after  the  date  of  the  contract,  which 
required.amongst  other  things,  that  horses  pro- 
p>08ed  for  sale  to  the  €k)vemment  must  be 
placed  in  the  inspection  yard  at  least  twenty- 
four  hours  before  inspecting  them;  and  none 
but  the  inspector  and  his  assistants  were  to  bo 
allowed  to  enter  the  yard  or  to  handle  the 
horses,  until  the  inspection  was  completed.  It 
was  also  provided  that  all  liorscs  which  were 
manifestly  intended  as  a  fraud  upon  the  Gov- 
ernment, l)ecause  of  incurable  diseases  or  any 
purposely  concealed  defect,  should  be  branded 
on  the  left  shoulder  with  the  letter  R.  Horses 
rejected  for  being  under  age,  in  poor  condition, 
or  injured  by  transportation,  were  to  be  lightly 
branded  on  the  fore  hoof  with  the  letter  R.  A 
large  number  of  other  directions  were  given  to 
the  inspectors;  but  these  seem  to  have  been  the 
principal  ones  complained  of.  The  claimant 
applied  to  have  these  rules  modified  or  sus- 
pended in  his  case,  as  not  having  been  promul- 
gated when  he  made  his  contract;  but  his  ap- 
plication was  refused.  I  le.  therefore,  threw 
up  his  contract  and  did  not  purchase  any 
horses;  but  alleges  that  he  sustained  damages 
by  not  being  allowed  to  perform  his  contract 
untrammeled  by  the  new  regulations,  to  the 
amount  of  $9,000.  Tho  Court  of  Claims  found 
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that  the  regulations  materially  changed  and 
modified  the  contract,  by  thromng  upon  the 
claimant  in  its  performance  increasea  delay, 
greater  expense  and  largely  augmented  risk; 
and,  therefore,  they  gave  Judgment  in  his  fa- 
yor  for  such  damages  as  would  make  him 
whole. 

We  think  the  court  erred  in  this  finding  and 
Judgment. 

The  Goyemment  clearly  had  the  right  to  pre- 
scribe regulations  for  the  inspection  of  horses, 
and  there  was  great  need  of  strictness  in  this  re- 
gard, for  frauds  were  constantly  perpetrated. 
We  see  nothing  unreasonable  in  the  regulations 
complained  of.  It  is  well  known  that  horses 
may  be  prepared  and  fixed  up  to  appear  bright 
and  smart  for  a  few  hours,  and  it  was  alto- 
gether reasonable  that  they  should  be  placed  in 
the  goyemment  yard  for  the  period  required, 
and  that  no  person  interested  in  them  should 
be  permitted  to  manipulate  them  whilst  under 
insoection.  The  branding  was  also  a  proper 
and  necessary  precaution  to  preyent  the  same 
horses  being  presented  a  second  time  after  con- 
deomation.  The  branding  on  the  foot  was  of 
slight  importance,  and  the  brand  on  the  shoul- 
der was  not  to  be  applied  except  in  cases  of  ab- 
solute fraud.  A  person  guilty  of  fraud  would 
have  no  ri^ht  to  complain  of  the  regulation  be- 
ing carried  into  effect. 

As  the  Government  had  the  right  to  prescribe 
all  proper  and  reasonable  regulations  on  the  sub- 
ject and  as  the  regulations  prescribed  do  not  seem 
to  have  been  unreasonable,  the  claimant  can- 
not complain.  If  he  chose,  under  these  circum- 
stances, to  fling  up  his  contract,  he  must  be 
content  to  suffer  any  incidental  damage  which 
he  may  have  incurred  in  making  preparations 
for  its  performance.  It  was  a  damage  volun- 
tarily sustained,  and  the  maxim  VoUmii  non  fU 
ir^ria  applies  to  the  case. 

The  decree  is  reversed,  and  the  court  below  is 
directed  to  dismiss  the  petition. 


SAMUEL  G.  WHEELER,  Jb.,  Appt., 

GEORGE  HARRIS  bt  al. 

(Bee  8.  C.  13  Wall.,  61-66.) 

Tito  appeals  in  the  sa/tne  case  not  aUotoed — deeru, 

when  notfinaX. 

1.  Two  appeals  are  not  allowed  in  the  same  case, 
on  the  same  question,  and  this  court  will  determine 
which  one  of  the  two  should  be  dismissed. 

2.  A  decree  of  affirmance,  without  taxation  of 
costs  and  without  specifying  the  sum  for  which  it 
is  rendered,  is  defective  and  is  not  a  final  decree, 

[No.  568J 
Submitted  Jan.  B6,  187fS,    Decided  Feb.  5, 1872, 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Southern  District  of  New 
York. 
The  case  is  sufficientlv  stated  in  the  opinion. 
Mr.  Charles  Dononue»  for  respondent,  in 

support  of  motion.  

Messrs.  Goodrich  ft  Wheeler*  in  opposi- 
tion to  motion. 

Mr.  Chief  Justice  Chase  delivered  the  opin- 
ion of  the  court: 

In  this  case  a  motion  is  made  to  dismiss  the 
appeal,  on  the  ground  that  a  prior  appeal  was 
taken  from  the  decree  in  the  same  cause. ,  It 

See  18  Wall. 


appears  that  on  the  19th  of  March,  1870,  upon 
an  appeal  taken  from  a  decree  of  the  district 
court,  it  was  decreed  in  the  circuit  court  tha|; 
the  Judgment  of  the  district  court  be  affirmed, 
with  costs  to  be  taxed.  From  this  decree  of 
the  circuit  court  an  appeal  was  taken  to  this 
court,  and  is  now  on  the  docket.  Subse- 
quently, on  the  27th  of  May,  1871,  another  de* 
cree  in  the  same  cause  was  rendered  by  the  cir- 
cuit court,  in  which,  after  reciting  the  former 
decree  and  taxation  of  costs,  it  was  decreed 
that  the  appellees  have  judgment  against  the 
appellants  for  the  amount  decreed,  together 
with  costs,  amounting  to  the  sum  of  $5,^.99. 
From  this  decree  an  appeal  was  taken,  and  a 
bond  for  damages  and  costs  ^ven  on  the  5th  of 
June,  and  approved  by  the  circuit  judee  on  the 
7th  of  June,  1871.  It  is  this  appeal  which  the 
appellees  now  move  to  dismiss. 

It  is  quite  true  that  two  appeals  are  not  al- 
lowed in  the  same  case  on  the  same  question. 
We  must  determine  which  one  of  the  two'should 
be  dismissed.  It  may  be  that  the  first  appeal 
was  from  a  decree  which  might  be  taken  as 
final,  if  the  second  decree  had  not  been  ren- 
dered. Rvhber  Co,  v.  Ooodyecvr,  6  Wall.,  168 
[78  U.  S.,  XVIIL,  7621;  SiUby  v.  m>ote,  20 
How.,  290  [61  U.  S.,  XV.,  822].  But  it  is  ob- 
vious that  the  circuit  judge  did  not  regard  it  as 
final,  and  it  was  certainly  defective.  The  sec- 
ond decree  was  rendered,  not  by  inadvertence, 
but  in  view  of  the  rendition  of  thefirst  decree; 
and  in  order  to  settle  the  practice  in  the  Circuit 
Court  of  the  Southern  District  of  New  York, 
that  a  decree  of  affirmance,  without  taxation 
of  costs  and  without  specifying  the  sum  for 
which  it  is  rendered,  is  not  to  be  regarded  as  a 
final  decree. 

We  think  this  the  better  practice  and,  there- 
fore,  hold  that  the  first  appeal  must  be  dismissed 
as  irregula/r. 


WILLIAM  A.  BE  VANS  bt  al.,  Flffs,  in 

Err,, 

V, 

UNITED  STATES. 

(See  S.  C,  13  WaU.,  66-88.) 

Seizure  of  public  moneys  by  Confederate  Ghnem- 
ment,  when  no  defense  to  a  receiver, 

1.  Where  it  had  been  the  duty  of  a  Receiver  of 
public  money  to  pay  over  the  money  lu  his  hands 
for  more  than  a  year  before  it  was  seized  by  the 
Confederate  Government,  such  seizure  is  no  de- 
fense to  an  action  by  the  Government  on  his  offi- 
cial bond  for  such  moneys,  as  he  was  a  defaulter 
before  such  seizure. 

2.  A  depositary  of  public  money  cannot,  bvmak- 
in^r  a  default,  throw  upon  the  Government  the  risk 
of  loss  of  the  money  by  the  intervention  of  a  pub- 
lic enemy. 

[No.   6.] 

Argued  Oct,  16,  1871,      Decided  Feb.  5,  1872, 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Arkansas. 
Tliis  was  a  suit  brought  in  the  District  Court 
of  the  United  States  for  the  Eastern  District  of 
Arkansas,  against  Bevans  and  his  sureties,  on 
the  official  bond  of  Bevans  as  Receiver  of  pub- 
lic moneys  for  the  district  of  lands  subject  to 
sale  at  Batesville,  in  the  State  of  Arkansas. 
By  consent  and  a^^reement  of  the  parties,  it 
was  ordered  that  this  case  be  transferred  to  the 
Circuit  Court  for  this  District,  and  it  was  agreed 
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by  the  parties  that  the  record  and  proceediags 
io  this  cause  certified  from  the  district  court, 
be  filed  in  the  circuit  court,  and  that  the  cause 
proceed  in  said  court  to  final  judgment,  in  all 
things  with  like  effect  as  if  it  hadf  been  com- 
menced in  the  circuit  court. 

The  trial  resulted  in  verdict  and  Judgment 
for  the  plaintiffs,  and  the  defendants  brought 
the  case  to  this  court  by  writ  of  error. 

The  case  is  stated  by  the  court. 

Mes»rs.  A.  H.  Garland,  HI.  H.  Carpenter, 
Watkins  dk  Rose,  for  plaintiffs  in  error. 

Messrs.  A,  T,  Akerman,  AttpOen.,  C.  H. 
Hill»  Asst.  Aity  Qen.  and  B.  H.  Bristow* 
Solicitor- Oen.,  for  defendant  in  error. 

(A  brief  was  filed  at  the  preceding  term  for 
the  defendant  in  error  by  Messrs,  E.  R.  Hoar, 
AttyGen,,  and  W.  A,  Field,  Asst  AttyGen). 

Mr.  Justice  Strong  delivered  the  opinion  of 
the  court: 

This  was  an  action  of  debt  upon  the  bond  of 
a  receiver  of  public  money,  conditioned  for  the 
faithful  performance  of  all  the  duties  of  the 
ofllce  of  Receiver,  according  to  law.  The 
breaches  assigned  were,  that  the  principal 
obligor  had  failed  to  account  for  the  monev  he 
had  received  in  his  official  capacity  in  behalf  of 
the  United  States,  from  the  time  of  his  ap- 
pointment, January  17th,  1860,  to  the  80th  of 
April,  1861,  and  that  he  had  failed  to  pay  over 
such  money,  although  required  by  law  to  ac- 
count for  the  same  and  to  pay  it  over.  At  the 
trial,  the  plaintiffs  gave  in  evidence  truly  cer- 
tified transcripts  of  official  settlemeDts  of  the 
Receiver's  accounts,  from  which  it  appeared 
that  he  had  in  hand,  of  public  money  received 
by  him  between  the  17th  of  January,  1860,  and 
the  dlst  of  March,  1861,  the  sum  of  $19,787.26; 
that  on  the  31st  day  of  March,  1860,  he  held 
an  unpaid  balance  of  $4,116.05;  that  on  the 
80th  of  June,  1860,  the  balance  against  him  was 
$6,585.26;  on  the  80th  of  September,  1860, 
$8,846.84;  on  the  81st  of  December,  1860, 
$19,662.66;  and  on  the  80th  of  April,  1861, 
$19,787.26.  the  unpaid  balances  at  the  end  of 
each  quarter  being  carried  forward  into  the  ac- 
count of  the  next  succeeding  quarter.  No  at- 
tempt was  made  to  impeach  the  correctness  of 
these  official  settlements,  but  the  defendants 
offered  to  prove  that  on  the  6th  day  of  May, 
1861,  Be  vans,  the  Receiver,  was  residing  at  In 
dependence,  in  the  State  of  Arkansas;  that  on 
that  day  the  people  of  the  State,  legally  assem- 
bled in  convention,  passed  a  secession  Ordi- 
nance whereby  the  State  of  Arkansas  was  with- 
drawn from  the  Union :  that  such  Ordinance 
became  of  force  and  effect  and  was  binding 
on  all  citizens  of  the  State;  that  the  convention 
then  passed  an  Ordinance  prohibiting  all  offi- 
cers of  the  United  States  from  pacing  out  any 
money  of  the  United  States  in  their  hands,  and 
requiring  them  to  hold  such  money  subiect  to 
the  further  order  of  the  convention,  and  that, 
immediately  after  the  passage  of  this  second 
Ordinance,  he  was  notified  thereof,  before  he 
had  time  to  account  to  the  United  States,  or  to 
remit  the  money  in  his  hands,  as  Receiver.  In 
connection  with  this,  the  defendants  further 
offered  to  prove  that,  subsequently,  the  State 
of  Arkansas  was  attached  to  what  was  called 
the  Southern  Confederacy,  and  that,  in  order 
to  insure  performance  of  her  duties,  as  a  mem- 
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ber  of  said  Confederacy,  the  convention  afore- 
said and  the  Legislature  of  the  State  m^de  pro- 
vision for  seizing  and  did  actually  seize  the 
money  in  the  hands  of  the  said  Bevans.  as  Re- 
ceiver; that  under  said  Acts  and  Ordinances 
he  paid  to  the  agents  of  the  State,  all  the  money 
he  had  in  his  possession  belonging  to  the  United 
States,  as  he  was  forced  and  compelled  to  do, 
the  State  being  organized  as  a  member  of  the 
Confederacy,  she  with  the  Confederacy  havinfi: 
armed  troops  in  her  territory  to  compel  him 
to  pay,  the  Acts  and  Ordinances  being  compul- 
sory, and  the  agents  and  officers  of  the  State 
threatening  that  if  he  declined  to  pay  they 
would  punish  him  by  imprisonment  or  other- 
wise; and  that,  in  consequence  of  such  menaces 
he  did,  on  the  first  day  of  January,  1862,  pay 
over  to  such  agents  and  officers  all  the  money 
he  had  in  his  hands  as  a  receiver,  which  was 
placed  in  the  Treasury  of  the  State  in  aid  of 
the  war  against  the  United  States,  at  a  time 
when  he  could  not  remit  the  same  to  the  Treas- 
ury Department  at  Washington. 

The  evidence  thus  offered  by  the  defendants 
the  circuit  court  refused  to  receive,  being  of 
opinion  that  if  all  the  facts  which  it  tended  to 
prove  were  proved,  they  would  not  amount  to 
a  defense,  and  this  decision  of  the  court  is  the 
principal  error  assigned. 

It  is  to  be  observed  that  the  attempted  de- 
fense was  not  a  denial  of  the  Receiver's  obliga- 
tion to  pay  all  the  public  money  in  his  hands 
to  the  United  States,  according  to  the  condition 
of  his  bond  and  the  requirements  of  the  Acts 
of  Congress,  nor  was  it  an  assertion  of  i)er- 
formance  of  his  obligation,  but  it  was  setting 
up  an  excuse  for  non  performance.  Was  the 
Receiver  then  in  a  condition  to  avail  himself  of 
the  excuse  which  he  presented?  It  may  be  a 
grave  question  whether  the  forcible  takmg  of 
money  belonging  to  the  United  States  from  the 
possession  of  one  of  her  officers,  or  agents 
lawfully  holding  it,  by  a  government  of  para- 
mount force,  which  at  the  time  was  usurping 
the  authority  of  the  rightful  government,  and 
compelling  obedience  to  itself  exclusively 
throughout  a  State,  would  not  work  a  dis- 
charge of  such  officers  or  agents,  if  they  were 
entirely  free  from  fault,  though  they  haa  given 
bond  to  pay  the  money  to  the  United  States. 
This  question  has  been  thoroughly  argued,  but 
we  do  not  propose  now  to  consider  it,  for  its 
decision  is  not  necessary  to  the^  case.  The 
bond  of  a  receiver  of  public  money  is  given 
to  insure  the  performance  of  all  his  duties,  and 
those  duties  are  defined  by  the  Acts  of  Con- 
gress and  by  Treasury  Regulations  made  under 
the  Acts 

The  6th  section  of  the  Act  of  May  10th, 
1800,  made  it  the  duty  of  all  such  Receivers  to 
transmit  to  the  Secretary  of  the  Treasury,  ac- 
counts of  all  public  money  by  them  received, 
within  thirty  days  in  case  of  public  sale,  and 
quarterly  in  case  of  private  sales,  and  to  trans- 
mit the  money  received  by  them,  within  three 
months  after  its  receipt.  That  Act  of  August 
6,  1846,  however  (9  Stat,  at  L.,  59),  and  subse- 
quent Acts  made  it  the  duty  of  such  receivers 
(sec.  6)  **To  keep  safely,  without  loaning, 
using,  depositing  in  banks  or  exchanging  for 
other  funds  than  as  allowed  by  the  Act,  all  the 
public  money  collected  by  them,  or  otherwise^ 
at  any  time  placed  in  their  possession  and  cus- 
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tody,  until  the  same  is  ordered  by  the  proper 
department  or  officer  of  the  Gk>yemment  to  be 
transferred  or  paid  out,  and  when  such  orders 
for  transfer  or  payment  are  received,  faithfully 
and  promptly  to  make  the  same  as  directed. 
Following  these  Acts  were  the  Treasury  Regu- 
lations of  July  18,  1854  (in  force  when  this  Ke- 
ceiyer  was  in  office),  which  required  all  receivers 
to  deposit  in  the  Treasury,  all  public  money  in 
their  hands,  as  follows: 

1.  When  their  weekly  receipts  exceed  $10,- 
000,  they  were  requirea  to  deposit  at  the  ter- 
mination of  each  week. 

2.  When  the  weekly  receipts  were  less  than 
$10,000,  but  exceeded  $5,0(X),  they  were  re- 
quired to  deposit  at  the  close  of  each  period  of 
two  weeks. 

8.  When  the  monthly  receipts  were  more 
than  $2,000,  and  less  than  $20,000,  they  were 
required  to  deposit  at  the  end  of  each  month. 

4.  When  the  monthly  receipts  were  less  than 
$2,000,  they  were  required  to  deposit  at  the  end 
of  each  quarter. 

Such,  then,  were  the  duties  of  this  Receiver, 
to  the  performance  of  which  he  was  bound  by 
his  bond. 

In  view  of  this,  it  is  plain  that  it  was  not  in 
consequence  of  the  Arkansas  Ordinances  and 
Acts  of  Assembly,  nor  in  consequence  of  any 
action  of  the  usurping  Government  alone,  that 
the  mone^  in  the  Ileoeiver^s  hands  was  not  paid 
to  the  United  States.  Hence  the  evidence  of- 
fered by  the  defendants  came  short  of  meeting 
the  case,  for  it  was  the  default  of  the  Receiver 
that  exposed  the  money  to  seizure  by  the  usurp- 
ing power  which  for  a  time  excluded  the 
authority  of  the  Gk>vernment.  The  condi- 
tion of  the  bond  was  broken  long  before  the 
Ordinance  of  Secession  was  passed.  It  was 
the  duty  of  Bevans  to  pay  over  the  money  in 
his  hands,  in  large  part,  more  than  a  year  be- 
fore any  obstacle  came  in  the  way  of  his  pay- 
ment. Had  he  performed  his  duty,  all  of  it 
would  have  been  paid  into  the  Treasury  by  the 
1st  of  April,  1861.  He  was,  therefore,  a  de 
faulter  when  the  alleged  seizure  was  made,  and 
it  was  his  default  which  concurred  with  the 
acts  of  the  public  enemy,  and  contributed  to 
or  facilitated  the  wrong  which  was  perpetrated, 
or.  at  least,  rendered  it  possible.  Since  then 
his  bond  had  become  absolute  by  his  failure  to 
perform  its  conditions,  and  since  the  evidence 
offered  tended  to  show,  at  most,  an  excuse  for 
nonperformance  after  May  6th.  1861,  it  is 
manifest  that  it  presented  an  insufficient  de- 
fense to  the  action.  Seeking  relief,  which  in 
its  nature  was  equitable,  as  the  Receiver  did,  it 
was  incumbent  upon  him  to  come  with  clean 
hands,  and  to  place  the  obligees  in  the  bond 
in  as  good  a  situation  as  they  would  have  held 
had  he  made  no  default. 

It  IS  not  to  be  overlooked  that  Bevans  was 
not  an  ordinary  bailee  of  the  (Government. 
Bailee  he  was,  undoubtedly,  but  by  his  bond  he 
had  insured  the  safe  keeping  and  prompt  pay- 
ment of  the  public  money  which  came  to  his 
hands.  His  obligation  was,  therefore,  not  less 
stringent  than  that  of  a  common  carrier,  and 
in  some  respects  it  was  greater.  In  27.  8.  v. 
PrtneoU,  8  Flow.,  6«8.  it  whs  said  by  this  court: 
•*  Public  policy  requires  that  every  depositary 
of  public  money  should  be  held  to  a  strict  ac 
countability.    !Not  only  that  he  should  exercise 
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the  highest  degree  of  vigilance,  but  that  he 
should  keep  saiely  the  moneys  which  come  to 
his  hands.  Any  relaxation  of  this  condition 
would  open  the  door  for  frauds  which  might 
be  practiced  with  impunity. "  These  observa- 
tions apply  in  full  force  to  the  present  case.  It 
cannot  be  allowed  that  a  depositary  of  public 
money,  who  has  not  only  assumed  the  common 
obligations  of  a  bailee,  but  has  given  bond  to 
keep  safely  the  money  in  his  hands,  and  to  pay 
it  over  promptly,  as  required  by  law,  may,  by 
making  a  default,  throw  upon  the  Government 
the  risk  of  loss  of  the  money  by  the  interven- 
tion of  a  public  enemy.  We  are,  therefore,  of 
opinion  that  the  evidence  offered  by  the  de- 
fendants in  the  court  below  tended  to  show  no 
sufficient  defense  to  the  claim  of  the  plaintiffs, 
and  that  it  was  properly  rejected. 

The  objection  that  the  jury  was  instructed  to 
find  for  the  plaintiffs  the  amount  claimed  by 
the  papers  given  in  evidence  (viz. :  the  official 
settlements)  with  interest  thereon,  is  entirely 
without  merit.  There  was  no  evidence  to  im- 
peach the  accounts  stated,  or  to  show  set  off, 
release  or  payment.  The  instruction  was, 
therefore,  in  accordance  with  the  legal  effect 
of  the  evidence,  and  there  were  no  disputed 
facts  upon  which  the  jury  could  pass. 

The  Judgment  in  affirmed. 

Mr.  JunUce  ClilFord*  dissenting: 
I  dissent  from  the  judgment  in  this  case,  be- 
cause I  think  the  plea  in  bar  sets  up  a  valid  de- 
fense. 

The  Chief  Justiee  also  dissents  for  .the  same 

reason. 

Clted-18  Wall.,  85 ;  15  WaU.,  360 ;  16  Wall.,  581 ;  98 
U.  S.,  U7;  106  U.  8.,  32;  0  Bank.  Reflr..  1 ;  3  Dill.,  680.; 
67  Mo.,  808 ;  20  Am.  Rep.,  643  (32  Mtch.,  141):  20  Am. 
Rep.,  614  (67  Mo.,  306);  81  Am.  Rep.,  280, 200  (60  Me., 
357):  40  Am.  Rep.,  678  (15  8.  C,  1). 


JOHN  G.  HALLIBURTON  bt  al.,  Pljfk. 

in  Err,. 
«. 

ONITED  STATES, 

(8ee  8.  C,  13  Wall.,  63-65.) 

PrewnUon  of  payment  of  public  moneys,  by  pub- 
lic enemies,  when  no  defenee-^payments  and 
set-offa  when  diealUneed. 

1.  Bevans  v.  U.  8.,  ante^  531,  followed. 

2.  Where  the  bond  of  a  Marshal  had  become  ab- 
solute more  than  a  month  before  the  Ordlnanoe  of 
Seoeflslon  was  passed,  and  during  all  that  time  the 
Marshal  was  in  default  in  payin^r  over  public 
moneys,  after  which  time  payment  was  prevented 
by  the  public  enemies,  such  prevention  is  no  de- 
fense to  an  action  on  such  bond  to  recover  such 
moneys. 

3.  Evidence  of  payments  made,  and  of  an  alleged 
set-oir  not  presented  to  the  accountinir  olfioers  of 
the  Treasury,  and  by  them  disallowed,  was  proper- 
ly rejected. 

[No.  5.1 
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Wided  Fisb.  5,  1872. 
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N  ERROR  to  the  Circuit  Court  of  the  Unit- 
ed  States  for  the  Eastern  District  of  Arkan- 
sas. 

This  was  a  suit  brought  in  the  District  Court 
of  the  United  States  for  the  Eastern  District  of 
Arkansas,  by  the  United  States  against  John 
G.  Halliburton  and  his  sureties,  on  the  official 
bond  of  Uallitmrton  as  Marshal  of  the  United 
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States  for  the  Eastern  District  of  Arkansas. 

Apr.  28,  1868,  by  consent  and  agreement  of 
the  parties,  it  was  ordered  in  the  district  court 
that  the  cause  be  transferred  to  the  circuit 
court,  and  Apr.  24, 1868,  in  the  latter  court,  it 
was  agreed  by  the  parties  that  the  papers  and 
proceedings  certified  from  the  district  court  be 
filed  in  the  circuit  court,  and  that  the  case  pro- 
ceed in  that  court  to  final  judgment  in  all 
things  with  like  effect  as  if  the  case  had  been 
originally  commenced  there. 

Upon  the  trial  the  jury  rendered  a  verdict  for 
the  plaintiff,  and  the  defendants  brought  the 
the  case  to  this  court  by  writ  of  error. 

The  case  is  stated  by  the  court. 

Mr,  A,  H.  Garland,  HI.  H«  Carpenter* 
WcUkins  and  Bose,  for  plaintiffs  in  error: 

MeMra.  A.  T.  Akernian,  Atty  Oen.,  and  C. 
H.  HiUt  A$8t  AUyOen,,  Bristow,  SoHcUor- 
Oen.t  for  defendants  in  error. 

(A  brief  for  defendants  in  error  was  filed  at 
the  preceding  term  by  JifeMrs.  B.  R.  Hoar, 
AUpOen.  and  W.  A.  Field,  Asst,  AttyOen.) 

Mr,  Juitiee  Strong^  delivered  the  opinion  of 
the  court: 

What  we  have  said  in  the  case  of  Bevans 
V.  U.  8  [ante  SSI],  leads  to  the  conclusion  that 
the  judgment  in  this  case  must  be  afiSrmed. 
The  action  was  debt  upon  a  Marshal's  bond, 
conditioned  for  faithful  performance  of  all  the 
duties  of  the  office  of  Marshal.  The  breaches 
assigned  were,  that  on  the  first  day  of  April, 
1861,  Hfdliburton,  the  Marshal,  was  indebted 
to  the  United  SUtes  in  the  sum  of  $3,946.65. 
for  money  had  and  received  by  him  for  the  use 
of  the  plaintiff  and  upon  an  account  then  stated, 
and  for  money  which  had  previously  come  into 
his  hands  as  Marshal,  which  it  was  his  duty  to 
pay  over,  but  which  he  had  converted  to  his 
use.  Amon^  other  defenses  set  up,  the  defend- 
ants pleaded  the  Ordinance  of  Secession,  passed 
bv  the  Convention  of  Arkansas  on  the  6th  of 
May,  1861 ;  the  Ordinance  of  the  same  conven- 
tion passed  May  7th,  1861,  requiring  all  per- 
sons having  money  of  the  United  States  in  their 
hands  to  hold  the  same  subject  to  future  action 
of  the  convention,  and  a  subsequent  Ordinance 
of  June  1,  1861,  requiring  all  persons  having, 
as  aforesaid,  to  pay  the  same  over  to  the  Treas 
urer  of  Arkansas,  under  severe  penalty  of  fine 
and  long  imprisonment.  The  plea  further 
averred  that  the  convention,  and  the  Gk)vern- 
ment  organized  thereunder,  had  the  physical 
power  to  enforce  its  laws  and  decrees,  and  did 
enforce  them  as  fully  as  any  organized  govern- 
ment might  do,  for  a  long  period  of  time,  to 
wit:  one  vear;  and  thAt  the  defendant,  Hallibur- 
ton, yielded  to  the  force  and  compulsion  of  the 
said  Oovernment  so  organized,  and  having  at 
that  time  no  protection  from  the  Government 
of  the  United  States,  and  not  being  able  in  any 
wise  to  resist  the  Ordinance  of  the  Convention, 
did  pay  the  money  mentioned  in  the  declara- 
tion, to  the  Treasurer  of  Arkansas  on  the  2lst 
day  of  June,  1861.  The  plea  still  further  avers, 
that  after  the  7th  of  May,  1861,  Hallibur- 
ton had  no  opportunity  to  pay  the  money  to 
the  United  States,  and  that  he  was  prevented 
from  paying  the  same  by  public  hostilities.  To 
this  plea  there  was  a  demurrer,  and  judgment 
was  given  against  the  defendant,  which  is  the 
principal  error  assigned. 
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Looking  to  the  declaration  and  the  plea,  it  ap- 
pears that  the  bond  had  become  absolute  more 
than  a  month  before  the  Ordinance  of  Secession 
was  passed,  and  that  all  that  time  Halliburton 
was  m  default.  The  plea  does  not  aver  that 
there  was  any  obstacle  in  the  way  of  payment 
at  the  time  when  by  law  the  payment  was 
required  to  be  made,  or  for  a  considerable 
period  thereafter.  If,  then,  it  were  sufficiently 
averred  that  after  the  1st  of  June,  1861,  pay- 
ment was  prevented  by  public  enemies,  there 
would  still  appear  a  default  of  the  obligors, 
for  which  no  excuse  is  offered;  a  fault  which 
led  directly  to  the  loss  of  the  public  money. 
All  the  reasons,  therefore,  which  have  been 
mentioned  in  the  case  of  Bevans  v.  United 
States, {anfe,SS\]Y9\Ly  the  evidence  there  offered, 
was  insufficient  to  establish  a  defense,  concur 
in  justifying  the  judgment  given  upon  this  de- 
murrer. 

This  disposes  of  the  principal  error  insisted 
on.  To  the  other  error  assigned — namelv:  the 
refusal  of  the  court  to  admit  evidence  of  pay- 
ments made  and  of  an  alleged  setoff — ^the  4th 
section  of  the  Act  of  Congress  of  March  3, 
1707  (1  Stat,  at  L.,  512)  is  a  sufficient  answer. 
What  was  offered  and  rejected  was  not  any 
claims  presented  to  the  accounting  officers  of 
the  Treasury,  and  bv  them  disallowed.  And 
it  was  not  pretended  that  the  defendants  were 
at  the  trial  in  possession  of  vouchers  not  l)efore 
in  their  power  to  procure.  The  evidence  was, 
therefore,  properly  rejected. 

Judgment  affirmed, 

Mr.  Justice  Clifford  dissenting: 
I  dissent  from  the  judgment  in  this  case,  be- 
cause I  think  the  plea  in  bar  sets  up  a  valid  de- 
fense. 

Mr.  Chief  Justice  Chase  also  dissents  for 
the  same  reason. 

Cited-101  U.  8.,  549;  20  Am.  Rep.i  613  (33  Mlch^ 
141. 


CHARLES  GIBSON,  P/ff.  in  Err., 

V. 

CHARLES    P.   CHOUTEAU   and    JULIA 
MOFFIT,  Devisees  of  Pierrb  Choutkac, 
.Deceased. 

(See  8.  C,  13  Wall.,  92-104.) 

Statutes  of  Limitation,  when  not  applicable  to 
States  or  the  U.  S. — state  Act  cannot  take 
away  grantee*s  right  to  public  land — patent 
conclusive  emdence  of  right — state  Statute  of 
Limitation  no  bar  to  an  action  for  the  land — 
adverse  possession — doctrine  of  relation. 

*1.  Statutes  of  limitation  of  a  State  do  not  apply 
to  the  State  Itaeif  unless  it  ia  exprossiy  dcel^natod 
or  the  mischiefs  to  be  remedied  are  of  such  a  nat- 

•  Head  notes  by  Mr.  Jwdice  Fiklj>. 


Note.— A'ett/itfr  time  nar  the  Statute  of  Limitations 
ruiis  against  the  State. 

The  Statute  of  Limitations  does  not  run  aflrttin«t 
the  State  nor  the  United  Statf*s.  Cummonwealth 
V.  McGowHD,  4  Bibb.,  82;  S.  S.,  7  Am.  D<!C.,  737; 
Nimmo  V.  Oommonwealth,  4  Hen.  A  Mun.,  57 ;  S.  C, 
4  Am.  Dec,  488;  Saunders  v.  Conimonwi<altb.  10 
Gratt^  496;  Levaaser  v.  Washbume,  11  Gratt.,  577 ; 
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ure  that  it  must  necessarily  be  included :  and  they 
do  not  apply  to  the  United  States. 

2.  The  power  of  Congress  in  the  disposal  of  the 
public  domain  cannot  be  interfered  with  nor  its 
exercise  embarrassed  by  any  state  legislation ;  nor 
can  such  legrislation  deprive  the  grantee  of  the 
United  States  of  the  possession  anfl  enjoyment  of 
the  property  granted,by  reason  of  any  delay  in  the 
transfer  of  the  title  after  the  initiation  of  proceed- 
infra  for  its  acquisition. 

a.  The  patent  is  the  instrument  which,  under  the 
laws  of  Congress,  passes  the  title  of  the  United 
&tate«.  and  in  the  action  of  ejectment  in  the  Fed- 
eral Courts  for  lands  derived  from  the  United 
States,  the  patent,  when  regular  on  its  face,  is  con- 
clusive evidence  of  title  in  the  patentee.  In  the  ac- 
tion of  ejectment  in  the  slate  courts  when  the 
auestion  presented  is,  whether  the  plaintiff  or  the 
cfendant  has  the  superior  title  from  the  United 
Btatc«.  the  patent  is  also  conclusive. 

4.  The  occupation  of  land  derived  from  the 
United  States  before  tbe  issue  of  their  patent,  for 
the  period  prescribed  by  the  statutes  of  limitation 
of  a  State  for  the  commencement  of  action  for  the 
recovery  of  real  property,  is  not  a  bar  to  an  action 
of  ejectment  for  the  possession  of  such  land  found- 
ed upon  the  legal  title  subsequently  convoyed  by 
the  patent.  Nor  does  such  occupation  constitute 
a  sufficient  equity  in  favor  of  the  occupant  to  con- 
trol the  legal  title,  thus  subsequently  conveyed, 
whether  asserted  in  a  Federal  Court,  or  set  up  as 
an  equitable  defense  to  an  action  of  ejectment  in 
A  state  court 

5.  The  doctrine  of  relation  is  a  fiction  of  law 
adopted  by  the  courts,  solely  for  the  purposes  of 
justice;  and  where  several  proceedings  are  re- 
quired to  perfect  a  conveyance  of  land,  it  is  only 
applied  for  the  security  and  protection  of  persons 
who  stand  in  some  privity  of  the  party  that  in- 
itiated the  proceedings  and  acquired  the  equitable 
claim  or  right  to  the  title.  It  dof  s  not  affect  stran- 
f?ers,uot  connecting  themselves  with  the  equitable 
claim  or  right  by  any  valid  transfer  from  the  orig- 
inal, or  any  subsequent  holder. 

[No.  73.] 

Argued  Nov.  2B,  1871,        Decided  Feb.  5, 187S. 

IN  ERROR  to  the  Supreme  Court  of  the 
Stale  of  Missouri. 

This  was  an  action  of  ejectment  originally 
commenced  in  the  St.  Louis  Land  Court  by 
Gibson,  the  plaintiff  in  error,  against  P.  Chou- 
teau, whose  devisees  the  present  defendants  in 
error  are.  The  St.  Louis  Land  Court  rendered 
Judgment  in  favor  of  the  plaintiff  Upon  ap- 
peal, the  Supreme  Court  of  the  State  of  Mis- 
souri at  first  affirmed  the  judgment  of  the 
lower  court;  afterwards,  however,  a  rehearing 
having  been  granted,  the  judgment  was  re- 
yersed.   The  original  plaintiff  brought  the  case 


to  this  court  by  writ  of  error,  which  was  dis- 
missed for  want  of  jurisdiction. 

See  (75  U.  S.,  XtX.,  317. 

Subsequently  the  Supreme  Court  of  the 
State,  upon  motion,  annulled  its  former  judg- 
ment, and  ordered  that  a  new  judgment  be  en- 
tered, nunc  pro  tunc,  setting  out  the  ground  of 
the  decision.  From  this  judgment  the  present 
writ  of  error  is  prosecuted. 

Both  parties  derived  title  from  the  same 
source,  to  wit:  a  New  Madrid  certificate.  It 
is  unnecessary,  for  the  purposes  of  this  case,  to 
trace  the  chains  of  title  of  the  respective  par- 
ties. That  of  the  original  defendants  was  pro- 
nounced defective  by  the  Supreme  Court  of 
the  State,  but  that  court  decided  in  their  favor 
on  the  ground  that  the  original  plamtiff  was 
barred  by  the  Statute  of  Limitations.  The 
original  plaintiff  claimed  directly  under  a  pat- 
ent issued  to  Mary  McRee,  June  10.1863,  upon 
a  patent  certificate  which  was  issued  on  the  26th 
of  the  preceding  March. 

It  was  in  evidence  that  the  original  defend- 
ant. P.  Chouteau,  bad  been  in  possession  of  the 
property  since  1880,  or  before. 

A  further  statement  of  the  case  appears  in 
the  opinion. 

See.  also.  39  Mo..  565;  45  Mo..  171. 

MeimrH.  M.  Blair  and  F.  A.  Dick*  for  the 
plaintiff  in  error. 

Messrs.  Olover  dk  Shepley*  for  the  defend- 
ant in  error. 

Mr.  Justice  Field  delivered  the  opinion  of 
the  court : 

This  is  an  action  of  ejectment  for  the  posses- 
sion of  certain  real  property,  consisting  of 
sixty-four  acres  situated  in  the  County  ot  St. 
Louis,  in  the  State  of  Missouri.  The  plaintiff 
asserts  title  to  the  demanded  premises,  under  a 
patent  of  the  United  States  issued  to  his  imme- 
diate grantor.  The  patent  is  founded  upon  a 
location  made  by  the  representative  of  one 
James  Y.  O'Carroll,  under  the  Act  of  Congress 
of  February  17lh,  1815,  passed  for  the  relief  of 
parties  whose  lands  in  the  County  of  New  Ma- 
drid,in  the  then  Territory  of  Missouri,had  been, 
in  1812.  materially  injured  by  earthquakes. 

8  Stat.  atL.,  211. 

The  location  was  made  in  June,  1818,  on  be- 


ll. S.  V.  Hoar.  2  Mason,  311 ;  Weatheread  v.  Bledsoe, 
2  Overt.,  357 ;  Swearingen  v.  U.  S.,  11  Gill  &  J.,  873 ; 
U.  S.  v.  Davis,  3  McLean,  483;  U.  S.  v.  Williams,  6 
McLean,  183;  McKeehan  v.  Commonwealth,  8  Pa. 
St.,  153;  Commonwealth  v.  Johnson,  6  Pa.  St..  139: 
Hoey  V.  Furman,  1  Pa.  St.,  296:  S.  C,  44  Am.  Dec., 

ILI). 

Acts  of  limitation  and  bankruptcy  do  not  bind  the 
Kinir  nor  the  people.  People  v.  Herkimer,  4  Cow., 
345;  S.  C,  16  Am.  Dec,  379. 

Statute  llmicinflT  time  durinflr  which  a  Judgrment 
shall  be  a  lien  does  not  apply  to  Commonwealth. 
Commonwealth  v.  Baldwin,  i  Watts,  64:  S.  C,  26 
Am.  Dec,  83 ;  Josselyn  v.  Stone,  28  Miss.,  753. 

Statute  of  Limitations  does  not  run  against  the 
State  nor  the  United  States  so  as  to  give  ntle  to  one 
holding  lands  belonvlng  to  either.  Peareson  v. 
Arledge.  2  Bailey,  401;  S.  C,  23  Am.  Dec,  145; 
Union  Mill  Mining  Co.  v.  Ferris,  2  Sawy.,  176 ;  S.  C, 
16  Int.  Kev.  Rec,  114;  Gibson  v.  Chouteau,  80  U.  S. 
(supra.) 

Time  does  not  run  against  the  Commonwealth. 
French  v.  Commonwealth,  5  Leigh.,  512;  S.  C.|27 
Am.  Dec,  613. 

Statute  of  Limitations  does  not  run  against  the 
sovereign  power  in  the  absence  of  express  words 
to  that  effect.  Ciaclnnati  v.  First  Pres.  Ch..  8  OhiO) 
206 ;  S.  C,  32  Am.  Dec,  718 ;  Dagley  v.  Wallace,  16 

See  13  Wall, 


Serg.  &  B.,  246;  Stoughton  v.  Baker,  4  Mass.,  622; 
Hau  V.  Getlingr's  Lessee,  2  Uar.  &  J.,  112 ;  Lindsey 
V.  Miller,  31  U.  S.  (6  Pet.),  666;  Birch  v.  Alexander, 
1  Wash.,  34. 

United  States  is  liable  to  same  limitation  of  time 
for  oommencing  a  suit  upon  commercial  paper 
etc,  as  an  individual.    U.  S.  v.  Cooke,  5  Am.  L.  T 
Rep.,  166. 

A  municipal  corporation  is  not  such  a  sovereign 

Eower  as  to  claim  immunity  from  the  Statute  of 
imitations.  Clements  v.  Anderson,  46  Miss.,  581 ; 
Evans  v.  Erie  Co.,  66  Pa.  St.,  222 ;  St.  Charles  Co.  v. 
Powell,  22  Mo.,  526;  Callaway  Co.  v.  Nolley,  31  Mo., 
893;  Abernathy  v.  Dennis,  49  Mo.,  469;  School  Di- 
rectors V.  Georges,  50  Mo..  194. 

Statute  of  Limitations  does  not  run  against  the 
United  States  though  it  sues  upon  note  or  a 
cause  of  action  acquired  by  transfer  from  a  private 
person,  unless  it  had  begun  to  run  before  the  trans- 
fer. U.  8.  V.  White,  2  Hill,  59;  8.  C,  37  Am.  Dec, 
374 ;  7  Op.  Atty-Gen.,  614. 

Statute  of  Limitatioos  will  run  against  the  State 
where  a  bond  is  taken  in  its  name,  but  for  the  use 
of  an  individual.  State  v.  Pratte,  8  Mo.,  286 ;  S.  C, 
40  Am.  Dec,  140;  State  v.  Blackweil,  20  Mo.,  99. 

Where  the  debt  due  is  barred  before  transfer  to 
the  United  States,  the  Statute  of  Limitations  will 
be  a  bar.    U.  S.  v.  Buford.  28  U.  8.  (3  Pet.),  29. 
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half  of  one  Christian  Wilt,  who  had  succeeded 
to  the  interest  of  O'CarrolI.  The  land  had  been 
previously  surveyed  bv  the  deputy-surveyor  of 
the  Territory;  and  in  1841,  the  survey  and  plat 
thereof  were  returned  to  the  Recorder,  who  is- 
sued thereon  a  patent  certificate  in  favor  of  O'Car- 
roll  or  his  legal  representatives.  This  survey 
did  not  meet  the  approval  of  the  Commissioner 
of  the  General  Land  Office,  as  it  did  not  show 
its  interferences  with  conflicting  claims;  and 
under  his  instructions,  a  new  survey  and  plat 
were  made  in  1862,  upon  which  the  patent  is 
sued. 

On  the  trial  the  defendants  endeavored  to 
show  that  they  had  become,  through  certain  le- 
gal proceedings,  the  owners  of  the  interest  which 
Christian  Wilt  originallv  possessed  and,  conse- 
quently, had  acquired  the  equitable  title  to  the 
kmd  upon  which  they  could  defend  against  the 

Satent  under  the  practice  which  prevails  in 
lissouri.  But  in  tJiis  showing  they  failed,  the 
Supreme  Court  of  the  State  holding  that  the 
conveyances  under  which  they  claim^  were  in- 
operative and  void. 

The  defendants  also  relied  Upon  a  deed  of 
Samuel  McRee  and  wife,  executed  in  1888,con- 
tending  that,  by  operation  of  the  deed,  under 
the  Statutes  of  Missouri,  the  equitable  title  aft- 
erwards acquired  by  the  grantors  and  the  legal 
title  conveyed  by  the  patent  inured  to  their 
benefit;  but  the  Supreme  Court  held  that  the 
deed  onl^  had  the  effect  of  a  quitclaim  of  an 
existing  mterest,  and  did  not  affect  any  subse- 
quently acquired  title. 

The  rulings  of  the  state  court  upon  these 
grounds  are  not  open  to  review  in  this  court, 
as  they  involve  no  questions  of  federal  Juris- 
diction. But  it  also  appeared  in  evidence  that 
the  defendants,  previous  to  the  issue  of  the  pat 
ent,  had  been  in  possession  of  the  demanded 
premises  more  than  ten  years,  the  period  pre- 
scribed by  the  Statute  of  Missouri,  within  which 
actions  for  the  recovery  of  real  property  must 
be  brought.  By  the  statutes  of  the  State,  eject 
ment  wul  lie  on  certain  equitable  titles.  It  may 
be  maintained  on  a  New  Madrid  location, 
against  any  person  not  having  a  better  title. 

Gen.  Stats,  of  Mo.  of  1825,  ch.l51,  secs.1,11. 

The  defendants,  therefore,  contended  that 
the  Statute  of  Limitations,  which  had  run 
against  the  equitable  title,  created  by  the  loca- 
tion of  the  O'Carroll  claim,  was  also  a  bar  to 
the  present  action  founded  upon  the  legal  title 
acquired  by  the  patent  of  the  United  States; 
and  in  this  position  they  were  sustained  by  the 
Supreme  Court  of  the  State,  reversing  the  de- 
cision, in  that  respect,  of  the  inferior  court, 
where  the  action  was  brought. 

It  is  matter  of  common  knowledge  that 
statutes  of  limitation  do  not  run  against  the 
State.  That  no  laches  can  be  imputed  to  the 
King,  and  that  no  time  can  bar  his  rights,  was 
the  maxim  of  the  common  law,  and  was  found- 
ed on  the  principle  of  public  policy,  that  as  he 
was  occupied  with  the  cares  of  government  he 
ought  not  to  suffer  from  the  negligence  of  his 
officers  and  servants.  The  principle  is  applica- 
ble to  all  governments,  which  must  necessarily 
act  through  numerous  aeents,  and  is  essential 
to  a  preservation  of  the  Interests  and  property 
of  the  public.  It  is  upon  this  principle  that  in 
this  country  the  statutes  of  a  State  prescribing 
periods  within  which  rights  must  be  prosecuted 
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are  not  held  to  embrace  the  State  itself,  unl 
it  is  expressly  designated  or  the  mischiefs  to  be 
remedied  are  of  such  a  nature  that  it  must  nec- 
essarily be  included.  As  legislation  of  a  State 
can  onlv  apply  to  persons  and  things  over 
which  the  State  has  Jurisdiction,  the 'United 
States  are  also  necessarily  excluded  from  the 
operation  of  such  statutes.  U.  8.  ▼.  Hoar,  2 
Mas.,  812;  Feaple  v.  QUbert,  18  Johns.,  228. 

With  respect  to  the  public  domain,  the  Con- 
stitution vests  in  Congress  the  power  of  disposi- 
tion and  of  making  aU  needful  rules  and  regu- 
lations. That  power  is  subject  to  no  limitationa. 
Congress  has  the  absolute  right  to  prescribe  the 
times,  the  conditions,  and  the  mode  of  trana^ 
ferring  this  property,  or  any  part  of  it,  and  to 
designate  the  persons  to  whom  the  transfer 
shall  be  made.  No  state  legislation  can  inter- 
fere with  this  right  or  embarrass  its  exercise; 
and  to  prevent  the  possibilitv  of  any  attempted 
interference  with  it,  a  provision  has  been  usually 
inserted  in  the  compacts  by  which  new  States 
have  been  admitted  into  the  Union,  that  such 
interference  with  the  primary  disposal  of  the 
soil  of  the  United  States  shiUl  never  be  made. 
Such  provision  was  inserted  in  the  Act  admit- 
ting Missouri,  and  it  is  embodied  in  the  present 
Constitution,  with  the  further  clause  that  the 
Legislature  shall  also  not  interfere  "  with  any 
regulation  that  Congress  may  find  necessary  for 
securing  the  title  in  such  soil  to  the  bona  fide 
purchasers." 

The  same  principle  which  forbids  any  state 
legislation  interfering  wiUi  the  power  of  Con- 
gress to  dispose  of  the  public  property  of  the 
United  States,  also  forbids  any  legislation  de- 
priving the  grantees  of  the  United  States  of 
the  possession  and  enjoyment  of  the  proper^ 
granted  by  reason  of  any  delay  in  the  transfer 
of  the  title  after  the  initiation  of  proceedings 
for  its  acquisition.  The  consummation  of  the 
title  is  not  a  matter  which  the  mnteescan  con- 
trol, but  one  which  rests  entirely  with  the  Gov- 
ernment. With  the  legal  title,  when  transferred, 
goes  the  right  to  possess  and  enjov  the  land, 
and  it  would  amount  to  a  denial  of  the  power 
of  disposal  in  Congress  if  these  benefits,  which 
should  follow  upon  the  acquisition  of  that  tide, 
could  be  forfeited  because  they  were  not  as- 
serted before  that  title  was  issued. 

Yet  such  forfeiture  is  claimed  by  the  defend- 
ants in  this  case,  and  is  sanctioned  by  the  de- 
cision of  the  Supreme  Court  of  Missouri.  That 
court  does  not,  it  is  true,  present  its  decision  in 
this  light,  but  on  the  contrary,  it  attempts  to 
reconcile  its  decision  with  positions  substan- 
tially such  as  we  have  already  stated  respectlDg 
the  power  of  Congress  over  the  public  lands, 
and  the  inability  of  the  State  to  interfere  with 
the  primary  disposal  of  the  soil  of  the  United 
States.  It  declares  it  to  be  well  settled,  that  stat- 
utes of  limitation  of  a  State  cannot  run  against 
the  United  States,  nor  affect  their  grantees, until 
the  title  has  passed  from  the  proprietary  sov- 
ereignty; that  these  statutes  operate  to  bar  the 
cause  of  action,  not  to  convey  the  title;  that  no 
cause  of  action  upon  a  right  of  entry  by  virtue 
of  the  legal  title  by  patent  can  exist  until  the 
patent  is  issued;  and  that  the  action  upon  the 
equitable  title  created  by  the  location  is  only 
given  by  a  statute  of  the  State;  and  as  the  two 
rights  of  entry  have  a  different  origin,  that  the 
latter,  resting  on  the  statute,  might  be  barred, 
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whilst  that  resting  on  the  patent  would  continue 
in  force,  but  for  the  operation  of  the  fiction  of 
relation.  By  a  novel  application  of  that  doc- 
trine, the  court  comes  to  the  conclusion  that  the 
statute  operates  against  both  rights  of  entry  at 
the  same  time. 

By  the  doctrine  of  relation  is  meant  that  prin- 
ciple by  which  an  act  done  at  one  time  is  con- 
sidered by  a  fiction  of  law  to  have  been  done  at 
some  antecedent  period.  It  is  usually  applied 
where  several  proceedings  are  essential  to  com- 
plete a  particular  transaction,  such  as  a  convey- 
ance or  deed.  The  last  proceeding  which  con- 
summates the  conveyance  is  held  for  certain 
purposes  to  take  effect  by  relation  as  of  the  day 
when  the  first  proceeding  was  had.  Thus,  in 
the  present  case,  the  patent,  which  was  issued 
in  lb62,  is  said  to  take  effect  by  relation  at  the 
time  when  the  survey  and  plat  of  the  location, 
made  in  1816,  were  returned  to  the  Recorder  of 
Land  Titles  under  the  Act  of  Congress.  At  that 
time  the  title  of  the  claimant  to  the  land  de- 
sired by  him,  had  its  inception ;  and  so  far  as  it 
is  necessary  to  protect  his  rights  to  the  land, 
and  Uie  rights  of  parties  deriving  their  interests 
from  him,  the  patent  is  held  to  take  effect  by 
relation  as  of  that  date.  Lesneur  v.  Price,  12 
How.,  74. 

The  Supreme  Court  of  Missouri,  considering 
that  by  this  doctrine  of  relation,  the  legal  title, 
when  it  passed  out  of  the  United  States  by  the 
patent,  instantly  dropped  back  in  time  to  the 
location  of  the  first  act  or  inception  of  the  con- 
veyance, and  vested  the  title  in  the  owner  of 
the  equity  as  of  that  date,  held  that  the  statute 
intercepted  the  title  as  it  passed  throuj^h  the  in- 
termediate conveyances  from  that  period  to  the 
patentee.  *'The  legal  title,"  said  the  court,  "in 
making  this  circuit,  necessarily  runs  around  the 
period  of  Uie  statute  bar,  and  the  action  founded 
upon  this  new  right  is  met  b^  the  statute  on  its 
way,  and  cut  off  with  that  which  existed  before. " 
Oiitm  V.  Chouteau,  89  Mo.,  588. 

The  error  of  the  learned  court  consisted  in 
overlooking  the  fact  that  the  doctrine  of  rela 
tion  is  a  fiction  of  law  adopted  by  the  courts 
solely  for  the  purposes  of  iustice,  and  id  only 
applied  for  the  security  and  protection  of  per- 
sons who  stand  in  some  privity  with  the  party 
that  initiated  proc^din^s  for  the  land,  and  ac- 
quired the  equitable  claim  or  right  to  the  title. 
iMneh  V.  De  Bemal,  9  Wall.,  815  [76  U.  S., 
XIX.,  714];  Jackeon  v.  Bard,  4  Johns.,  230; 
ffealhyr.  Rose,  12  Johns.,  140;  LyttleUm  v.  Grose, 
8  Barn.  &  Cres.,  325.  328.  The  defendants  in 
this  case  were  strangers  to  that  party  and  to  his 
equitable  claim,  or  equitable  title,  as  it  is  termed, 
not  connecting  themselves  with  it  by  any  valid 
transfer  from  the  original  or  any  subsequent 
holder.  The  Statute  of  Limitations  of  Missouri 
did  not  operate  to  convey  that  claim  or  equita- 
ble title  to  them.  It  ohiy  extinguished  the  rieht 
to  maintain  the  action  of  ejectment  founded 
thereon,  under  the  practice  of  the  State.  It  left 
the  right  of  entry  upon  the  legal  title  subse 

S[uently  acquired  by  the  patent  wholly  unaf- 
ected. 

In  the  Federal  Courts,  where  the  distinction 
between  legal  and  equitable  proceedings  is  strict- 
ly maintained,  and  remedies  afforded  by  law 
and  equity  are  separately  pursued,  the  action 
of  ejectment  can  only  lie  sustained  upon  the 
possession  by  the  plaintiff  of  the  legal  title.  For 

See  13  Walu  U.  S..  Book  20. 


the  enforcement  of  equitable  rights,  however 
clear,  distinct  equitable  proceedings  mu^t  be  in- 
stituted. The  patent  is  the  instrument  which, 
under  the  laws  of  Confess,  passes  the  title  of 
the  United  States.  It  is  the  government  con- 
veyance. If  other  parties  possess  equities  su- 
perior to  those  of  the  patentee,  upon  which  the 
patent  issued,  a  court  of  equity  will,  upon  prop- 
er proceedings,  enforce  such  equities  by  com- 
pelling a  transfer  of  the  legal  title,  or  enjoining 
its  enforcement,  or  canceling  the  patent. 
Steiphenaon  v.  flf/m«^,  7Mo.,  610;  Barry  y.  Gam- 
hie,  8  Mo. ,  886 ;  Ounningham  v.  Ashley ,  14  How. , 
377;  Lindfiey  v.  Hawee,  2  Black.  554  [67  U.  S., 
XVIL,  265];  Stark  v.  Starrs,  6  Wall.,  402  [78 
U.  S.,  XVIII.,  925];  Johnson  v.  TimOey  [ante 
4851.,  But,  in  the  action  of  ejectment  in  the 
Federal  Courts,  the  legal  title  must  prevail,  and 
the  patent,  when  regular  on  its  face,  is  conclu- 
sive evidence  of  that  title. 

So,  also,  in  the  action  of  ejectment  in  the  state 
courts,  when  the  question  presented  is  whether 
the  plaintiff  or  the  defendant  has  the  superior 
legal  title  from  the  United  States,  the  patent 
must  prevail.  For,  as  said  in  Bagnell  t.  Brod- 
erick,  18  Pet. ,  450,  "Congress  has  the  sole  power 
to  declare  the  dignity  and  effect  of  titles  ema- 
nating from  the  United  States;  and  the  whole 
legislation  of  the  Federal  Gk)vernnient  in  refer- 
ence to  the  public  lands  declares  the  patent  the 
superior  ana  conclusive  evidence  of  legal  title. 
Until  its  issuance  the  fee  \s  in  the  government, 
whidi,  by  the  patent,  passes  to  the  ^ntee,  and 
he  is  entitled  to  recover  the  possession  in  eject- 
ment." 

In  several  of  the  States,  and  such  is  the  case 
in  Missouri,  equities  of  the  character  mentioned, 
instead  of  being  presented  in  a  separate  suit, 
may  be  set  up  as  a  defense  to  the  action  of  elect- 
ment.  The  answer  or  plea  in  such  case  lis  in 
the  nature  of  a  bill  in  equity,  and  should  con- 
tain all  its  essential  averments.  The  defendant 
then  becomes,  with  reference  to  the  matters 
averred  by  him,  an  actor,  and  seeks,  by  the 
equities  presented,  to  estop  the  plaintiff  from 
prosecuting  the  action,  or  to  compel  a  transfer 
of  the  title.  Estrada  v.  Murphy,  19  Cal,  272; 
Weber  v.  Marshall,  19  Cal.,  457;  Leetrade  ▼. 
Barth,  19  Cal.,  671. 

In  Maguvre  v.  Vice,  20  Mo.,  431,  where  the 
plaintiff  brought  ejectment  on  a  legal  title,  and 
gave  in  evidence  s  patent  of  the  United  States, 
and  the  defendant  relied  upon  an  equitable  de- 
fense, the  Supreme  Court  of  Missouri  said: 
"Although  our  present  Practice  Act  abolishes 
all  distinctions  between  legal  and  equitable  ac- 
tions, yet  a  party  who  seeks  relief  on  a  merely 
equitable  title  against  a  legal  title  must,  in  his 
pleadings,  whether  he  is  plaintiff  or  defendant, 
set  forth  such  a  state  of  facts  as  would  have  en- 
titled him  to  the  relief  he  seeks  under  the  old 
form  of  proceedings.  When  a  party,  by  his 
pleadings,  sets  forth  a  merely  legal  title,  he  can- 
not on  the  trial  be  let  into  the  proof  of  facts 
which  show  that,  havine  an  equity,  he  is  enti- 
tled to  a  conveyance  oi  the  legal  title.  If  he 
wants  such  relief  he  must  prepare  his  pleadings 
with  an  eye  to  obtain  it.  and  this  must  t)e  done, 
whether  he  is  seeking  relief  as  plaintiff  or  de- 
fendant." 

But  neither  in  a  separate  suit  in  a  Federal 
Court,  nor  in  an  answer  to  an  action  of  eject- 
ment in  a  state  court,  can  the  mere  occupation 
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of  the  demanded  premises  by  plaintiffs  or  de- 
fendants, for  the  period  prescribed  by  the  Stat- 
ute of  Limitations  of  the  State,  be  h^ld  to 
constitute  a  sufficient  equity  in  their  favor  to 
control  the  legal  title  subsequently  conveyed  to 
others  by  the  patent  of  the  United  States,  with 
out  trenching  upon  the  power  of  Congress  in 
the  disposition  of  the  public  lands.  That  power 
cannot  be  defeated  nor  obstructed  by  any  occu- 
pation of  the  premises  before  the  issue  of  the 
patent,  under  state  legislation,  in  whatever  form 
or  tribunal  such  occupation  be  asserted.  Wil- 
eox  V.  Jackson,  18  Pet.,  516,  517;  Irvine  v.  Mar- 
9/iaU,  20  How..  558  [61  U.  S.,  XV.,  9941;  Fmn 
V.  Holme.  21  How..  481  [62  U.  8.,  XVI..  198]; 
Lindsey  v.  Miller,  6  Pet.  672. 

It  follows  that  the  judgment  of  the  Suvreme 
Court  of  Missouri  must  he  reversed  and  th^eause 
he  remanded  for  further  proceedings  pursuant  to 
tuis  opinion;  and  it  is  so  ordered, 

ated-Sl  Wall.,  581 ;  02  U.  8.,  766;  ©5  U.  8.,  657;  98 
U.  8.,  488;  107  U.  B.,  465;  2  Sawy.,  179,  TTS,  466,  648; 
3  Sawy.. 658 ;  4 Savry.,  273 :  21  Minn.,  170;  11  Kan., 849 ; 
47  Cal.,  574 ;  60  Mo.,  275 ;  67  Mo.,  706 ;  30  Wis.,  128 ;  18 
Am.  Rep.,  392  (21  Minn.,  170). 


HENRY  B.  PLANT,  PlfT-  in  Ehr., 

V. 

JOSIAH  STOVALL. 

Wliere  this  court  finds  no  error  in  the  record,  the 
judgment  of  the  state  court  will  be  affirmed. 

[No.  82J 
Submitted  Jan.  £i,  1872,    Decided  Feb,  5,  187fS, 

IN  ERROR  to  the  Supreme  Court  of  the  State 
of  Georgia. 

In  this  case  no  counsel  appeared  for  the  de- 
fendant in  error. 

Mr.  S.  W.  Johnston  submitted  the  case  for 
the  plaintiff  in  error  upon  the  record,  and  a 
printed  brief  by  himself  and  Mr,  Joseph  P. 
Carr. 

That  brief  presented  the  case  substantially 
as  follows: 

This  is  an  action  on  the  case  brought  by  the 
defendant  in  error  for  the  loss  of  certain  lumber, 
shipped  from  Augusta,  Georgia,  to  Savannah, 
on  a  steamboat  called  The  &lipse.  of  Savan- 
nah, belonging  in  part  to  the  plaintiff  in  error. 
The  defense  was  that  the  steamboat  was  engaged 
in  inter-state  commerce  between  South  Carolina 
and  Georgia,  and  that  under  the  Act  of  Con- 
gress of  March  3,  1851,  sec.  8,  entitled  "An 
Act  to  Limit  the  Liability  of  Ship-owners  in 
Certain  Cases,"  the  plaintiff  in  error  was  dis- 
charged from  all  liability,  inasmuch  as  the  tes- 
timony showed  that  the  loss  of  the  steamboat 
was  occasioned  by  the  misconduct  or  negli- 
gence of  her  navigators,  without  any  collusion 
or  participation  on  the  part  of  her  owners.  The 
Supreme  Court  of  the  State  of  Georgia  decided 
that  this  defense  availed  nothing,  because  the 
case  fell  within  the  exception  expressly  made  in 
the  said  Act  of  Congress. 

The  plaintiff  in  error  contends  that  this  de- 
cision was  erroneous.  The  material  part  of 
the  exception  in  the  Act  in  question  is  as  fol- 
lows: "  This  Act  shall  not  apply  to  the  owner 
or  owners  of  any  canal  boat,  barge  or  lighter, 
or  to  any  vessel  of  any  description  whatsoever, 
u^'d  in  rivers  or  inland  navigation." 
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What  vessels  were  meant?  Plaintiff  in  error 
contends  they  must  be  of  the  same  sort  or  kind 
as  those  enumerated. 

Broom,  Leg.  Max.,  451;  Lofft,  Leg.  Max., 
419;  Sedg.  Const,  and  Stat.  Law,  463;  Hunter 
V.  McQown,  1  Bligh,  573;  Moremod  v.  PoOok, 
18  £ng.  L.  & E.,8&;  Begina  y.Beed,  28 £ng.  L. 
&E.,  l%Z\Beed  v. Ingham,  26  Eng.L.  &  E.,  164; 
Eames.Elem.  of  Crit.,pp.30-35;  Jfcw^v.  Am^. 
Transp.  Co.,  24  How., 36  (65  U.  S.,  XVI.,  680). 

The  plaintiff  in  error  further  contends  that 
the  term  "  inland  navigation  "  refers  only  to  the 
internal  commerce  of  the  State. 

Mr.  Chief  Justice  Chase  delivered  the  opin- 
ion of  the  court: 

We  find  no  error  in  the  record. 

Thejudgment  of  the  Supreme  Court  of  Georgia 
is,  therefore,  affirmed. 


WELLS,  FARGO  &  CO.,  Plff^  in  Err,, 
A.  McGregor.  Assignee  of  John  M.  Clahk* 

SON. 
(8eeS.C..13WallM  18»-190.^ 

Order  is  not  final  judgmefUr^teeXe  to  writ  of 

error, 

1.  An  order  settln^r  aside  a  sherlff^s  return  to  an 
execution,  and  awarding  an  aUas  execution,  is  not 
a  final  Judflrment. 

2.  The  tme  of  the  Chief  Justice  of  the  court  is  in- 
dispensable to  a  writ  of  error  to  the  Supreme 
Court  of  Montana. 

[No.  292.] 
Argued  Jan,  26, 1872,    Decided  Feb,  5,  1872, 

IN  ERROR  to  the  Supreme  Court  of  the  Ter- 
ritory of  Montana. 

The  case  is  stated  by  the  court. 

Mes^s,  A,  M,  Woodfolk  and  F.  A.  Dick, 
for  plaintiff  in  error. 

Mr,  Robert  Leech*  for  defendant  in  error: 

The  record  in  this  case  shows  that  the  writ 
of  error  is  brought  to  revise  a  decision  of  the 
Supreme  Court  of  the  Territory  of  Montana, 
affirming  an  order  of  the  District  Court  for  the 
Third  Judicial  District  of  said  Territory,  sus- 
taining a  motion  to  set  aside  a  sheriff's  return 
to  an  execution,  and  awarding  an  aUas  execu- 
tion. 

This  is  not  a  final  judgment;  and  under  the 
22d  section  of  the  «fudiciary  Act  of  Sep.  24, 
1789,  as  well  as  the  9th  section  of  the  Organic 
Act  of  said  Territorjr.  of  May  26,  1864,  this 
court  has  no  jurisdiction. 

McCargo  v.  Chapman,  20  How.,  655  (61  U. 
S.,  XV.,  1021);  Karly  v.  Hog^s,  IB  How,,  599; 
Boyle  V.  Zaeharie,  6  Pet.,  648;  Smith  v.  Trabue, 
9  Pet..  4;  Toland  v.  Sprague,  12  Pet.,  800; 
Evans  v.  Qee,  14  Pet.,  1. 

The  writ  of  error  does  not  bear  the  teste  of 
the  Chief  Justice  of  this  court,  but  that  of  the 
clerk  of  the  Supreme  Court  of  the  Territory  of 
Montana. 

The  writ  is,  therefore,  a  nullity;  and  this 
court  has  no  jurisdiction  in  the  case. 

The  form  of  the  writ  of  error  bearing  the 
teste  of    the    Chief  Justice,  was  devised  by 

Note.— TT/iat  is  ** final  decree**  or  jwlffmfnt  "* 
state  or  other  court  from  which  apiyeal  Hat.  S«t»  w}tc 
to  Qlbbons  v.  O^dcn,  19  U.  6.  {d  wheat.),  44S. 
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the  Jad^  of  the  Supreme  Court  of  the  United 
States,  m  pursuance  of  the  9th  section  of  the 
Act  of  May  8,  1792. 1  Stat,  at  L.,  278,  and  has 
all  the  force  and  effect  of  positive  law. 

See  Barton  v.  Forsyth,  5  Wall.,  192  (72  U.  S.. 
XVIIL,  546);  Musnnav.  Cavazos,  6  Wall.,  355 
(73  U.  8..  XVIIL,  810):  Hodge  y,  WUliams,  22 
How.,  88  (63  U.  S.,  XVI.,  237). 

• 

Mr.  Chief  Justice  Chase  delivered  the  opin- 
ion of  the  court: 

The  record  in  this  case  shows  that  the  writ 
of  error  is  brought  to  reverse  the  decision  of 
the  Supreme  Court  of  the  Territory  of  Montana 
afflrmine  an  order  of  the  District  Court  of  the 
Third  Judicial  District  of  the  Territory,  by 
which  a  motion  to  set  aside  a  sheriff's  return 
to  an  execution  was  allowed,  and  an  alias  exe- 
cution awarded. 

We  have  often  held  that  such  orders  are 
within  the  discretion  of  the  inferior  court. 

They  are  not  final  judgments  within  the 
meaningof  the  Judiciary  Act  of  1789.  Cook  v. 
Burnley  [ante,  29] ;  Phiflips  Pr.,66.  Of  course 
they  are  not  withm  the  meaning  of  the  9th  sec- 
tion of  the  Organic  Act  of  the  Territory.  13 
Stat,  at  L.,  89.  It  appears  also  that  the  writ  of 
error  bears  the  teste  of  the  clerk  of  the  Supreme 
Court  of  the  Territory  of  Montana,  and  not 
the  teste  of  the  Chief  Justice  of  this  court.  1 
Stat,  at  L..  93.  But  the  statute  makes  teste 
of  the  Ghitf  Justice  indispensable,  and  we  have 
no  power  to  change  its  requirements. 

On  both  grounds,  therefore,  the  writ  of  error 
must  be  dismissed. 


a'HE  COUNTY  OP  BATH  akd  THE 
COUNTY  COURT  THEREOF,  JOHN  D. 
YOUNG,  Presiding  Judge  of  said  court,  J. 
O.  HURST  BT  AL.,  Justices  of  the  Peace, 
Plffs,  in  Brr. 

HENRY  AMY. 

(See  S.  C,  13  Wall.,  844-251.) 

Poieer  of  Circuit  Courts  to  issue  mandamus — 

Process  Act. 

1.  Circuits  Courts  of  the  United  States  are  not  au- 
thorized to  issue  writs  of  mandamus  as  an  orlflrlnal 
prooeedlDflT,  nor  at  all  except  when  necessary  to  the 
exercise  or  their  respective  jurisdictions. 

2.  The  Process  Act  of  May  19,  1838.  does  not  en- 
large their  jurisdiction  on  this  subject. 

[NO.  521. 
Argued  Jan  9,  1878.        Decided  Feb.  5,  1878, 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Kentucky. 
This  was  a  proceeding  in  the  Circuit  Court 
of  the  United  States  for  the  Kentucky  District, 
by  the  defendant  in  error,  Henry  Amy,  against 
the  County  of  Bath  and  the  County  Court  of 
said  Countv,  and  John  D.  Young,  Presiding 
Judge,  and  J.  G  Hurst,  O.  W.  Sorrell  and 
twelve  other  justices,  for  a  mandamus,  to  com- 
pel the  levy  and  collection  of  a  tax  in  the  County 
of  Bath,  to  pay  certain  coupons  or  interest  war- 
rants attached  to  bonds  alleged  to  have  been  is- 
sued by  said  County,  in  payment  of  a  subscrip- 
tion of  $160,000  to  the  capital  stock  of  the  Lex- 
ington and  Big  Sandy  Railroad  Company. 

See  18  Wall. 


A  notice  and  demand  were  executed  upon 
the  proper  officers  of  the  County,  and  upon 
their  failure  to  make  the  levy  and  collection, 
the  proceeding  in  court  was  commenced  bv  the 
filing  of  an  affidavit,  in  which  it  was  alleged 
substantially  that,  under  and  by  virtue  of  an 
Act  of  the  General  Assembly  of  the  Common- 
wealth of  Kentucky,  approved  Jan.  9, 1862,  en- 
titled **  An  Act  to  Incorporate  the  Lexington 
and  Big  Sandv  Railroad  Company  "  and  of  an 
amendatory  Act,  approved  Mar.  1.  1864.  en- 
titled "  An  Act  to  Amend  the  Charter  of  the 
Jjexin^ton  and  Big  Sandy  Railroad  Companj^  " 
the  said  County  was  authorized  to  subscribe 
$160,000  to  the  capital  stock  of  said  railroad 
company,  to  borrow  money  for  the  purpose  of 
paying  such  subscription,  to  issue  bonds  as  a 
security  for  the  money  so  borrowed,  or  in  pay- 
ment of  the  subscription;  that  it  was  made 
the  duty  of  the  County  Court,  by  the  terms  of 
said  Acts,  to  levy  and  cause  to  he  collected  an- 
nually, a  tax  upon  the  real  and  personal  prop- 
erty in  the  Countv,  sufficient  to  pay  the  inter- 
est upon  any  bonds  that  might  be  issued;  that 
the  County  made  the  subscription  to  the  full 
amount  authorized,  and  in  payment  issued  one 
hundred  fifty  bonds  for  $1,000  each,  payable  to 
said  railroad  company  at  the  Bank  of  America, 
New  York,  thirty  years  after  date,  with  inter- 
est at  the  rate  oi  six  per  centum  per  annum, 
payable  semi  annually,  for  each  installment  of 
which  a  coupon  or  interest  warrant  for  $30  was 
attached  to  said  bonds.  It  was  further  alleged 
that  the  bonds  and  coupons  were  delivered'  to 
the  railroad  company,  and  were  by  it  indorsed 
and  sold  in  the  market,  and  that  the  affiant  has 
l>ecome  the  owner  and  holder  of  eighty-two  of 
the  bonds,  whose  serial  numbers  were  stated, 
with  the  coupons  annexed ;  that  the  County  had 
paid  the  coupons  maturing  prior  to  Oct.  16, 
1868,  and  had  levied  a  tax  sufficient  for  that 
purpose  in  the  years  1868,  1860  and  1860,  but 
had  refused  to  deposit  the  money  at  the  Bank 
of  America,  and  that  all  the  coupons  maturing 
since  said  Oct.  16,  1868,  remained  unpaid.  He 
filed  one  of  the  bonds,  with  the  coupons  at- 
tached, alleging  that  the  remaining  eighty-one 
were  in  the  same  words  and  figures,  and  he 
prayed  that  a  peremptory  writ  of  mandamus 
might  issue,  directing  the  defendants  to  levy 
and  cause  to  be  collected  a  tax  sufficient  to  pay 
off  and  discharge  said  coupons  and  the  interest 
that  had  accrued  upon  them  since  maturity, 
and  the  costs;  and  commanding  them  to  levy 
and  collect,  from  year  to  year,  a  sufficient  tax 
to  pay  off  and  discharge  the  several  install- 
ments of  interest  yet  to  become  due. 

Upon  the  filing  of  this  affidavit,  a  rule  re- 
turnable next  day  was  issued  against  the  de- 
fendants, requiring  them  to  show  cause  why 
the  writ  of  mandamus  should  not  issue  On 
the  same  day.  the  defendants  appeared,  prayed 
oyer  of  the  bonds  and  coupons,  and  moved  the 
court  to  discharge  the  motion  and  rule  for  a 
mandamtts.  At  the  same  time,  eleven  responses 
or  pleas  were  filed. 

After  argument,  the  court  below  overruled 
the  motion  to  discharge  the  rule,  and  there- 
upon the  defendants  took  exceptions  upon  the 
record,  according  to  the  practice  in  that  court. 
A  trial  was  then  had  upon  the  issues  of  fact 
presented  by  the  pleas. 
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Maj^  9,  1867,  the  court  rendered  Judgment, 
directing  a  peremptory  writ  of  mandamus  to  is- 
sue, commanding  the  defendants  to  levy-  and 
collect  taxes  sufficient  to  pay  the  coupons  ma- 
luring  from  Oct.  15,  1858,  to  Apr.  15, 1867,  in- 
clusive, with  the  interest  on  the  same,  amount- 
ing in  the  aggregate  to  more  than  $54,500  a( 
the  time  of  the  Judgment;  and  also  requiring 
the  moneys  raised  by  the  tax  to  be  deposited  at 
the  Banlc  of  America,  New  York,  for  the  pay- 
ment of  the  coupons  and  interest  upon  their 
presentation  and  delivery  there. 

The  writ  was  accordingly  issued,  and  this 
writ  of  error  is  now  prosecuted  to  reverse  the 
Judgment. 

Messrs.  James  B.  Beck,  John  0.  Carlisle  and 
Monte^mery  Blairt  for  plaintiffs  in  er- 
ror: 

The  Circuit  Court  had  no  jurisdiction  to 
award  the  writ  of  mandamtis  in  this  case,  there 
being  no  prior  judgment  therein,  and  said  writ 
not  being  necessary  for  the  exercise  of  its  juris- 
diction. 

1  Stat,  at  L.,  ch.  20,  sec.  14;  Conkl.  Tr..  184; 
MGlrUire  v.  Wood,  7  Cranch,  504;  MeClung  v. 
Silliman,  6  Wheat.,  598;  Butz  v.  Muscatine,  8 
Wall.,  575  (75  U.  S.,  XIX.,  490);  Knox  Go.  v. 
AspinwaU,  24  How.,  385  (65  U.  8..  XVI.,  788); 
Biggs  v.  Johnson  Co.,  6  WaU.,  166  (78  U.  8., 
XVIIL.  768);  Mayor  v.  Lard,  9  Wall.,  409  (76 
U.  8.,  XIX.,  704). 

Messrs.  Stevenson  db  Myers,  for  defendant 
in  error: 

Mandamus  is  a  common  law  action ;  a  suit  of 
a  civil  nature.  It  is  so  held  by  this  court  and 
by  the  courts  of  the  State  of  ETentucky,  where 
this  cause  originated. 

KendaU  v.  U.  8.,  12  Pet.,  615;  KendaU  v. 
Stokes,  3  How.,  99;  Kentucky  v.  Dennison,  24 
How..  97  (65  U.  8.,  XVI.,  725);  Maddox  v. 
Graham,  2  Met.  (Ky.)  56;  Justices  of  Clark  Co. 
V.  Turnpike  Co.,  11  B.  Mon.,  154. 

Proceedings  by  mandamus  in  the  courts  of. 
Kentucky  were  regulated  by  an  Act  of  the  Gen- 
eral Assembly  of  Kentucky,  approved  Jan.  8, 
1813.    This  Act  was  not  repealed  by  the  Rev. 
Stat,  of  Ky.,  but  is  still  in  force. 

This  Act  makes  the  proceedings  by  manda- 
mus in  Kentucky,  a  civil  action.  The  parties 
plead;  issues  of  fact  are  to  be  tried  by  a  jury; 
issues  of  law  by  the  court.  Judgment  is  to  be 
awarded  and  execution  issued  thereon. 

This  Act  was  in  force  when  the  Act  of  Con- 
gress of  May  19,  1828,  was  adopted,  providing 
that  the  proceedings  in  suits  at  common  law  in 
States  admitted  to  the  Union  since  1789,  shall 
be  the  same  in  the  National  Courts  in  each  of 
said  States  as  are  now  used  in  the  highest 
courts  of  original  and  general  jurisdiction  of 
those  States.  Kentucky  was  admitted  after 
1789. 

It  is,  therefore,  submitted  that  the  above  Act 
of  the  General  Assembly  of  Kentucky  of  1818 
is  adopted  as  a  part  of  the  practice  in  the  Na- 
tional Courts  in  Kentucky. 

By  the  11th  section  of  the  Judiciary  Act  of 
1789.  it  is  enacted  that: 

'*  The  Circuit  Court  shall  have  original  cog- 
nizance, concurrent  with  the  courts  of  the  sev- 
eral Slates,  of  all  suits  of  a  civil  nature  at  com- 
mon law  »  *  ♦  *  between  a  citizen  of 
the  Stat€  where  the  suit  was  brought  and  a  citi- 
zen of  another  Stale." 
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This  jurisdiction  is  concurrent  with  that  of 
the  courts  of  the  States. 

Now,  by  the  course  of  proceeding  in  the  State 
of  Kentucky,  it  is  not  necessarjr  that  a  party, 
who  has  a  nght  to  have  a  tax  levied  by  a  coonty 
court  or  city  council  to  pay  his  demand,  should 
reduce  his  demand  to  judgment  before  apply- 
ing for  the  writ  of  mandamus  requiring  the  levy 
of  the  tax. 

Justices  of  Clark  Co.  ▼.  Turnpike  Go.,  11  B. 
Mon.,  154;  Maddox  v.  Graham,  2  Met.  (Ky.)  56. 

This  court  will  award  to  the  citizen  of  anc4her 
State  the  same  relief  that  the  State  Court  would 
give  one  of  its  own  citizens  in  a  case  arising 
upon  the  statute  laws  of  that  State. 

The  law  compels  no  man  to  a  vain  and  use- 
less act.  Of  what  use  to  require  this  pl^ntiff 
to  go  to  the  great  labor,  expense  and  delay  of 
getting  a  judgment  for  his  debt,  and  havinf^  an 
execution  returned  **  No  property  "  when  it  ia 
judicially  known  in  advance  that  the  County  of 
Bath  has  no  property  subject  to  execution,  and 
that  it  is  unlawful  for  the  county  officers  to  pay 
this  debt  in  any  other  way  than  by  the  levy  and 
collection  of  the  tax  prescribed  in  the  Act  which 
authorized  it  to  issue  the  bonds? 

A  party  is  entitled  to  this  writ  where  he  has 
no  other  adequate  legal  remedy.  It  is  not  suf- 
ficient that  he  may  have  some  sort  of  remedy. 
It  must  be  a  remedy  which  is  adequate  and 
complete,  competent  to  afford  him  the  full 
measure  of  his  rights.  Otherwise,  he  will  not 
be  refused  this  writ 

KendaU  V.  U.  8.,  12  Pet.,  615;  KendaU  t. 
Stokes,  '6  How..  91;  Tapp.  Mand.,  9-20. 

Now,it  is  judiciidly  certain  from  the  character 
of  the  county  in  £[entucky,  and  from  the 
method  prescribed  by  the  tiegislature  of  that 
State  for  the  payment  of  theee  bonds,  that  the 
remedy  by  action  for  their  collection  would  not 
merely  be  inadequate,  but  utterlv  barren  of  any 
result  to  the  relator  except  the  labor,  cost  and 
delay  of  pursuing  it. 

Mr.  Justice  Strong  delivered  the  opinion  of 
the  court : 

It  must  be  considered  as  settled  that  the  Cir- 
cuit Courts  of  the  United  States  are  not  author- 
ized to  issue  writs  of  mandamus,  unless  they 
are  necessary  to  the  exercise  of  their  respective 
jurisdictions.  Those  courts  are  creatures  of 
statute,  and  they  have  only  so  much  of  the  ju- 
dicial power  of  the  United  States  as  the  Acts  of 
Congress  have  conferred  upon  them.  The  Ju- 
diciary Act  of  1789  (1  Stat,  at  L.,  Td)  which  es- 
tablished them,  by  its  11th  section,  enacted  that 
they  shall  have  original  cognizance,  concur- 
rently with  the  courte  of  the  several  States,  of 
*'  all  suits  of  a  civil  nature  at  common  law,  or 
in  equity"  between  a  citizen  of  the  State  in 
which  the  suit  is  brought  and  a  citizen  of  another 
State,  or  where  an  alien  is  a  party.  While  it 
may  be  admitted  that,  in  some  senses,  the  writ 
of  mandamus  may  properly  be  denominated  a 
suit  at  law,  it  is  still  material  to  inquire  whether 
it  was  intended  to  be  embraced  in  the  gift  of 
power  to  hear  and  determine  all  suits  at  com- 
mon law,  of  a  civil  nature,  conferred  by  the 
Judiciary  Act.  At  the  time  when  the  Act  was 
passed  it  was  a  high  prerogative  writ,  issuing  In 
the  King*s  name  only  from  the  Court  of  Kind's 
Bench,  requiring  the  performance  of  some  act 
or  duty,  the  execution  of  which  the  court  had 
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previously  determined  to  be  consonant  witli 
right  and  justice.  It  was  not,  like  ordinary  pro- 
ceedings at  law,  a  writ  of  right,  and  the  court 
had  no  jurisdiction  to  grant  it  in  any  case  ex- 
cept those  in  which  it  was  the  legal  judge  of 
the  duty  required  to  be  performedT  Nor  was  it 
applicable,  as  a  private  remedy,  to  enforce 
simple  common  law  rights  between  individuals. 
Were  there  nothing  more,  then.in  the  Judiciary 
Act  than  the  grant  of  general  authority  to  take 
cognizance  of  all  suits  of  a  civil  nature  at  com- 
mon law,  it  might  well  be  doubted  whether  it 
was  intended  to  confer  the  extraordinarypow- 
ers  residing  in  the  British  Court  of  Xmg's 
Bench  to  award  prerogative  writs.  All  doubts 
upon  this  subject,  however,  are  set  at  rest  by 
the  14th  section  of  the  same  Act,  which  enacted 
that  Circuit  Courts  shall  have  "  power  to  issue 
writs  of  scirefaeicu,  Jiabeas  corpus,  and  all  other 
writs  not  specially  provided  for  by  statute, 
which  may  be  necessary  to  the  exercise  of  their 
respective  jurisdictions  and  agreeable  to  the 
principles  and  usages  of  law."  Among  those 
other  writs,  no  doubt,  mandamus  is  included ; 
aad  ttiis  special  provision  indicates  that  the 
power  to  grant  such  writs  generally  was  not  un- 
derstood to  be  granted  by  the  llth  section, 
which  conferred,  only  to  a  limited  extent,  upon 
the  Circuit  Courts  the  judicial  power  existing  in 
the  government  under  the  Constitution.  Power 
to  issue  such  writs  is  granted  by  the  14th  sec- 
tion, but  with  the  restriction  that  they  shall  be 
necessary  to  the  exercise  of  the  jurisdiction 
given.  Why  make  this  grant  if  it  had  been  pre- 
viously made  in  the  llth  section  ?  The  limitation 
only  was  needed. 

This  subject  has  heretofore  been  under  con- 
sideration in  this  court,  and  in  Mclniire  v.  Wood, 
7  Cranch,  504,  it  was  unanimously  decided  that 
the  power  of  the  Circuit  Courts  to  issue  the  writ 
of  mandamus  is  confined  exclusively  to  those 
cases  in  which  it  may  be  necessary  to  the  exer- 
cise of  their  jurisdiction.  The  court  said :  "Had 
the  llth  section  of  the  Judiciary  Act  covered 
the  whole  ground  of  the  Constitution,  there 
would  be  much  reason  for  exercising  this  power 
in  many  cases  wherein  some  ministerial  act  is 
necessary  to  the  completion  of  an  individual 
right  arising  under  laws  of  the  United  States, 
and  the  14th  section  of  the  Act  would  sanction 
the  issuing  of  the  writ  for  such  a  purpose.  But, 
alUiOugh  the  judicial  power  of  the  United  States 
extends  to  cases  arising  under  the  laws  of  the 
United  States,  the  Legislature  have  not  thought 

?»roper  to  delegate  the  exercise  of  that  power  to 
ta  Circuit  Courts,  except  in  certain  specified 
cases."  And  in  McClungy,  SilUman,  6  Wheat., 
601,  this  court  said,  when  speaking  of  the  poM^er 
to  issue  writs  of  mandamus:  "The  14th  section 
of  the  Act  under  consideration  (the  Judiciary 
Act)  could  only  have  been  intended  to  ves^  the 
power  *  *  *  in  cases  where  the  jurisdiction 
already  exists,  and  not  where  it  is  to  be  courted 
of  acquired  by  means  of  the  writ  proposed  to  be 
sued  out."  In  other  words,  the  writ  cannot  be 
used  to  confer  a  jurisdiction  which  the  Circuit 
Court  would  not  have  without  it.  It  is  author- 
ized only  when  ancillary  to  a  jurisdiction  al- 
ready acquired.  The  doctrine  asserted  in  both 
these  cases  was  conceded  to  be  correct  by  both 
the  majority  and  the  minority  of  the  court  in 

Bee  18  Wall. 


KendaU  v.  T/ie  UniUd States,  12  Pet., 584;  Secre- 
tary y.  MeOarrahan,  9  Wall,  311  [76  IT.  S., 
XIX. ,  683J.  The  power  to  issue  a  writ  of  man- 
damus as  an  original  and  independent  pro- 
ceeding does  not,  then,  belong  to  the  Circuit 
Courts. 

It  has  been  argued,  on  behalf  of  the  defend- 
ant in  error,  that  the  writ  of  mandamus  is  a 
civil  action  in  Kentucky;  that  the  proceeding 
therein  were  regulated  by  an  Act  of  the  Legisla- 
ture of  that  State,  approved  January  8,  1818, 
still  in  force,  which  directed  how  a  traverse  to 
the  return  shall  be  tried  in  the  State  Courts,and 
what  judgment  may  be  pronounced,  and  that 
the  Act  of  Congress  of  May  19,  1828,  directed 
that  the  proceedings  in  suits  at  common  law  in 
States  admitted  to  the  Union  since  1789.  of 
which  Kentucky  is  one,  shall  be  the  same  in  the 
Federal  Courts  as  those  used,  when  the  Act  was 
passed,  in  the  highest  courts  of  original  and 
general  jurisdiction  in  those  States.     Hence  it 
is  inferred  that  the  law  of  Kentucky  respecting 
mandamus  has  been  adopted  as  a  part  of  the 
rule  of  practice  of  the   United  States  Circuit 
Court  for  that  State.     The  argument  rests  on  a 
misapprehension  of  the  meaning  of  the  Act  of 
1828.    It  was  a  process  Act,  designed  only  to 
regulate  proceedings  in  the  Federal  Courts  after 
they  had  obtained  jurisdiction ;   not  to  enlarge 
their  jurisdiction.    The  purpose  was  to  make 
the  forms  of  process  and  forms  and  modes  of 
proceeding,  in  those  courts  correspond  with  the 
forms  and  modes  in  use  in  the  State  Courts.  The 
words  of  the  Act  are,  *'  that  the  forms  of  mesne 
process,  except  the  style,  and  the  forms  and 
modes  of  proceeding  in  suits  in  the  courts  of  the 
United  States  held  in  those  States  admitted  into 
the  Union  since  the  29th  day  of  September,  in 
the  year  1789,  in  those  of  common  law,  shall  be 
the  same,in  each  of  the  said  States  respectively, 
as  are  now  used  in  the  highest  court  of  original 
and  general  jurisdiction  of  the  same."    It  is 
quite  too  much  to  infer  from  this  an  enlarge- 
ment of  jurisdiction,  or  an  adoption  of  all  tne 
powers  which  the  State  Courts  then  had.  There 
is,  then,  no  Act  of  Congress  which  has  con- 
ferred upon  Circuit  Courts  authority  to  issue  the 
writ  of  mandamus  as  an  originsl  proceeding, 
or  at  all,  except  when  necessary  for  the  exer- 
cise of  the  jurisdiction  conferred  upon  them  by 
law. 

Applying  this  rule  to  the  present  case,  it  is 
decisive.  The  relator's  claim  for  payment  had 
not  been  brought  to  judgment  in  the  Circuit 
Court,  nor  had  it  been  put  in  suit.  His  applica- 
tion for  a  mandamus  was.  therefore,  an  original 
proceeding,  neither  necessary  nor  ancillary  to 
any  jurisdiction  which  the  court  then  had.  For 
this  reason  it  should  have  been  denied,  and  the 
judgment  that  a  peremptory  mandamus  should 
issue  was  erroneous. 

This  renders  it  superfluous  to  consider  the 
other  objections  urged  against  the  jurisdiction 

The  judgment  of  t?ie  Circuit  Court  is  reversed, 
and  the  cause  is  remanded,  with  instructions  to 
dismiss  t/ie  pttiUonfur  a  mandamus. 


Cited-15  Wall..  429;  19Wall.,fl60:  102  U.  S.,  1«5; 
105  U.  8..  243:  107  U.  8.,  727,762;  2  Wood.  18;  2  Flip., 
106;   2  Dill..  630,  581 ;  3  DUl.,  191 ;  52  Wis.,  423. 
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ARCHIBALD  M.  PBNTZ  bt  al.,  AppU., 

«. 
THE   STEAMER  ARIADNE,  her  Engine. 
Machinery,  etc.,  Charles  Mallort,  Claim- 
ant. 
(See  8.  Cm  '*  The  Ariadne'*  18  Wall.,  475-479). 

CoUision — when  damages  divided — crowded  port 
— duty  of  lookout — burden  of  proof— judgment 
of  court  below,  when  not  foUawed. 

1.  In  a  case  of  loss  of  a  brig*  by  collision  with  a 
steamer,  itappearioK  that  the  former  had  no  proper 
ll^ht  and  the  latter  no  sufficient  lookout,  both  ves- 
sels beinar  in  fault,  the  dama«:es  must  be  divided. 

2.  In  the  waters  near  the  City  of  New  York, 
crowded  with  shippintr,  the  greatest  care  and  cau- 
tion are  necessary.  The  duty  of  the  lookout  is  of 
the  highest  importance.  In  the  performance  of 
this  duty  the  law  requires  indefatigable  care  and 
sleepless  vigilance. 

8.  Bvery  doubt  as  to  the  performance  of  the  duty 
and  the  effect  of  non- performance,  should  be  re- 
solved against  the  vessel  sought  to  be  inculpated 
until  she  vindicates  herself  by  testimony  conclu- 
sive to  the  contrary. 

4.  Judgments  of  the  court  below  are  entitled  to 
respectful  consideration,  but  where  the  convictions 
of  this  court  are  clear,  and  differ  from  those  of  the 
judges  below,  this  court  will  follow  its  own. 

LNo.  8a.] 
Argued  Jan.  23,  1872.       Decided  Feb.  5,  1872. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  New 
York. 
The  case  is  stated  by  the  court. 
Mr.  John  E.  Parsons,  for  appellants. 
Mr.  E.  H.  Owen,  for  appellee. 

Mr.  Justice  Swayne  deliyered  the  opinion 
of  the  court : 

This  is  an  appeal  in  admiralty  from  the  de- 
cree of  the  Circuit  Court  of  the  United  States 
for  the  Southern  District  of  New  York.  The 
case  is  one  arising  from  a  collision  between  the 
steamer  Ariadne  and  the  brig  William  Edwards. 

The  collision  which  is  the  subject  of  this  ap 
peal  occurred  in  the  night  of  tne  13th  of  De- 
cember, 1865,  off  the  Jersey*  coast,  about  twelve 
miles  from  Barnegat  and  eight  miles  from  land. 
The  brig  was  on  a  voyage  from  Havi-e  to  New 
York.  The  wind  was  north- northeast.  The 
brig  was  on  her  port  tack,  wiih  hef  starboard 
side  to  the  steamer,  and  goin^  at  the  rate  of 
four  or  five  miles  an  hour,  bhe  was  sailing 
close-hauled,  as  near  as  she  could  lie  to  the 
wind,  and  heading  west  northwest  or  north- 
west. The  steamer  was  bound  from  New  York 
to  New  Orleans,  and  was  upon  one  of  her  reg- 
ular trips.  She  was  laden  with  freight,  and 
carried  passengers.  She  was  on  her  proper 
course,  south  by  west  one  quarter  south,  and 
running  at  the  rate  of  seven  or  eight  knots  an 
hour.  The  brig  did  not  change  her  course 
down  to  the  lime  of  the  collision.  The  steamer 
was  first  made  from  the  brig,  about  five  points 
from  her  starboard  bow.  She  was  not  discov- 
ered from  the  steamer  until  it  was  too  late  to  avoid 
the  collision.  The  steamer  struck  her  on  her 
starboard  side,  abaft  the  main  chains.  The 
blow  was  of  such  force  that  it  cut  through  into 

Note.— CoHfi»i/)n;  riohin  of  titeam  ajid  mUingvcs- 
«cli<  with  reference  to  each  of/ier,  ami  in  patwinif  and 
mectiuQ.  See  note  to  St.  John  v.  Pnine,  51  U.  S.  (10 
How.),  557. 

Rulen  for  awHding  coUMon ;  steamer  meeting 
Bteanmr.  See  note  to  Williamson  v.  Barrett,  Hi  U.  S. 
(13  How.),  100. 
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her  cabin  and  down  to  the  water's  edge.  She 
sunk  in  a  short  time.  This  libel  was  filed  by 
her  owners  to  recover  damages  for  her  loss. 
1 1  was  dismissed  by  the  district  court.  The  de- 
cree was  affirmed  by  the  circuit  court.  The 
decree  of  the  latter  has  been  brought  here  by 
this  appeal  for  review.  In  this  court  the  con- 
troversy between  the  parties  has  been  narrowed 
down  to  two  points. 

It  is  insisted  by  the  claimant  of  the  steamer 
that  the  brig  had  no  green  litrht,  or  an  insuffi- 
cient one,  on  her  starboard  side;  that  the  col- 
lision is  due  to  this  cause,  and  that  the  steamer 
is  blameless. 

The  libelants  deny  this  impeachment  as  to 
the  light,  and  contend  that  the  lookout  on  the 
steamer  wholly  failed  to  do  his  duty;  that  he 
could  and  should  have  seen  the  brig,  whether 
she  had,  or  had  not,  a  sufficient  green  light,  in 
season  to  enable  the  steamer  to  avoid  the  col- 
lision, and  that  in  this  particular  there  is  fault 
on  her  part.  We  shall  consider  the  case  only 
in  these  aspects. 

In  regard  to  the  light  on  the  brig,  the  testi- 
mony, as  usual  in  such  cases,  is  conflicting. 
We  'think,  that  which  sustains  the  native 
largely  preponderates.  We  find  no  sufficient 
reason  to  doubt  that  Morgan  told  the  truth. 
He  testified: 

*'The  binnacle  light  used  to  bother  me— it 
would  frequently  go  out.  There  was  some- 
thing about  the  oil  mat  was  not  right.  *  *  * 
When  I  was  on  the  lookout  I  noticed  our 
starboard  light,  but  not  until  The  Ariadne  was 
very  near  to  us.  I  stepped  to  the  side  of  the 
brig,  thinking  that  our  light  mij^ht  not  be  burn- 
ing, and  that  The  Ariadne  might,  therefore, 
run  into  us,  and  then  I  looked  at  our  starboard 
light.  The  light  was  very  dim.  I  was,  I 
should  judge,  fifty  feet  from  the  light  when 
I  looked  at  it,  and  could  see  it  plainly.  As 
the  light  was  then  burning,  I  should, not  think 
it  could  be  seen  over  two  hundred  feet." 

This  testimony  is  fully  sustained  by  all  the 
witnesses,  six  in  number,  who  were  on  the 
steamer.  They  were  in  positions  to  see  the 
light,  and  must  have  seen  it  if  it  were  dis- 
tinctly visible.  The  probative  force  of  these 
proofs  is  not  overcome  by  the  testimony  of  the 
libelants.  Both  the  courts  below  held  the 
charge  to  be  established,  and  we  see  no  reason 
to  dissent  from  the  conclusion  at  which  they 
arrived. 

The  steamer  was  about  two  hundred  feet 
long.  She  obeyed  her  helm  with  unusual 
quickness.  When  running  at  her  then  speed, 
she  could  be  easily  stopped  in  a  space  of  about 
imce  her  length.  She  approached  the  brig  in 
the  direction  most  favorable  for  her  lookout  to 
sec  the  hull  and  sails  of  the  latter.  According 
to  the  steamer's  testimony,  a  vessel  without  a 
light  could  be  seen  the  eighth  of  a  mile.  Her 
testimony  also  shows  the  following  facts:  she 
had  but  one  lookout  The  second  mate  saw 
the  brig  first.  He  asked  the  lookout  if  he  saw 
her.  The  lookout  thereupon  turned  and  saw 
her.  He  had  not  seen  her  before.  He  saw  no 
light,  and  could  not  tell  which  way  she  was 
heading.  Malony,  who  was  at  the  wheel  of 
the  steamer,  says: 

"I  saw  the  brig  just  a  moment  before  the 
first  bell  struck.  The  second  mate  struck  first 
one  bell,  and  then  a  second  bell,  and  then  rung 
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again.  There  was  not  a  second  between.  It 
was  done  as  quick  as  lightning.  *  *  *  The 
Ariadne  swung  about  a  point  and  a  half,  or 
two  points,  before  we  struck." 

The  lookout  says  the  steamer  ran  about  a 
length  between  the  time  when  he  first  saw  the 
brig  and  the  time  when  the  steamer  struck  her. 

There  is  no  controversy  as  to  the  facts  thus 
stated.  They  are  undisputed  and  indisputable. 
Certain  inferences  from  them  are  inevitable. 

The  brig  was  not  seen  by  the  lookout  or  any- 
one else  on  the  steamer  when  she  was  distant 
as  far  as  she  could  have  been  seen.  She  was 
not  seen  by  the  lookout  at  all  until  his  atten- 
tion was  called  to  her  by  the  mate.  She  was 
not  seen  by  either  of  them  until  almost  at  the 
moment  of  the  collision.  It  is  by  no  means 
certain  that  the  lookout  would  have  seen  her 
before  he  felt  the  shock  but  for  the  inquiry  of 
the  mate.  He  was  on  the  port  side,  and  had 
been  looking,  according  to  his  own  account, 
three  minutes  in  the  opposite  direction.  The 
discovery  came  too  late  to  do  any  good.  The 
catastrophe  was  then  unavoidable.  For  all  the 
purposes  of  this  case,  there  might  as  well  have 
been  no  lookout  on  the  steamer.  He  could 
have  rendered  and  it  was  his  duty  to  render  a 
service  of  vital  importance,  but  he  rendered 
none.  If  the  brig  had  been  seen  when  she  be- 
came visible  from  the  steamer,  or  very  soon 
thereafter,  the  collision  could  have  been 
avoided.  It  would  have  been  the  dut^  of  the 
steamer  to  stop  or  slow  her  engine  until  every- 
thing as  to  the  brig  necessary  to  be  known  was 
ascertained.  This  would,  doubtless,  have  been 
done;  and,  if  so,  the  result  which  followed 
would  have  been  averted.  Indeed,  it  would 
have  been  impossible  to  occur.  We  think  the 
conduct  of  the  lookout  was  marked  by  n*068 
carelessness,  and  that  it  was  clearly  one  of  the 
concurring  causes  of  the  disaster. 

The  waters  near  the  City  of  New  York  are 
at  all  times  crowded  with  shipping.  Nav- 
igation there  is  not  unlike  the  traveler  thread- 
ing his  way  through  the  mazes  of  a  forest,  with 
the  difference  that  most  of  the  objects  to  be 
avoided  are  also  in  motion.  The  greatest  care 
and  caution  are  necessary.  The  duty  of  the 
lookout  is  of  the  highest  importance.  Upon 
nothing  else  does  the  safety  of  those  concerned 
so  much  depend.  A  moment's  negligence  on 
his  part  may  involve  the  loss  of  his  vessel  with 
all  the  property  and  the  lives  of  all  on  board. 
The  same  consequence  may  ensue  to  the  ves- 
sel with  which  his  shall  collide.  In  the  per- 
formance of  this  duty  the  law  requires  indefat- 
igable care  and  sleepless  vigilance.  The  rigor 
of  the  requirement  rises  according  to  the  power 
and  speed  of  the  vessel  in  question.  It  is  ap- 
plied with  full  force  to  the  steamships  belong- 
ing to  our  commercial  marine.  If  this  were 
not  so,  there  would  be  no  safety  for  other  ves- 
sels. But  it  is  equally  important  to  vessels  of 
that  powerful  class  for  their  protection  from 
one  another.  It  is  the  duty  of  all  courts  charged 
with  the  administration  of  this  branch  of  our 
jurisprudence  to  give  it  the  fullest  effect  when- 
ever the  circumstances  are  such  as  to  call  for 
its  application.  Every  doubt  as  to  the  per- 
formance of  the  duty,  and  the  effect  of  non- 
formance,  should  be  resolved  against  the  ves- 
sel sought  to  be  inculpated  until  she  vindicates 
herself  by  testimony  conclusive  to  the  contrary. 

See  13  Wall. 


The  Loumana  v.  FlsJier,  21  How.,  1  [G3  U.  8., 
XVI..  291;  Chamberlain  v.  Ward,  21  How., 
549  [62  U.  8.,  XVI.,  211] ;  Oenesee  Chief  v.  Fitz- 
hvgh,  12  How.,  443. 

The  fault  of  the  brig  does  not  excuse  the 
fault  of  the  steamer,  if  the  latter  were  in  any 
degree  a  contributory  cause  of  the  collision. 
Chamberlain  v.  Ward,  21  How.,  549  [62  U.  8., 
XVI.,  2111;  Ths  Grey  Eagle,  9  Wall.,  505  [76 
U.  8.,  XIX.,  7411. 

Both  Tessels  being  in  fault,  the  damages  must 
be  divided. 

We  are  not  unmindful  that  both  the  circuit 
and  district  court  came  to  a  conclusion  differ- 
ent from  ours  as  to  the  alleged  fault  of  the 
steamer. 

Their  judgments  are  entitled  to  and  have 
received  our  most  respectful  consideration. 
Their  concurrence  raises  a  presumption,  pnma 
facie,  that  they  are  correct.  Mere  doubts 
should  not  be  permitted  to  disturb  them.  But 
the  presumption  referred  to  may  be  rebutted. 
The  right  of  appeal  to  this  court  is  a  substan- 
tial right,  and  not  a  shadow.  It  involves  ex- 
amination, thought  and  judgment.  Where  our 
convictions  are  clear,  and  differ  from  those 
of  the  learned  judges  below,  we  may  not  abdi- 
cate the  performance  of  the  duty  which  the 
law  imposes  upon  us  bv  declining  to  give  our 
own  judicial  effect.  The  Quickstep,  9  Wall., 
669  [76  U.  8.,  XIX.,  768]. 

The  decree  of  ths  Circuit  Court  is  retjersed, 
and  (Jie  cause  will  be  remanded  to  that  court  with 
directions  to  enter  a  decree  in  conformity  to  this 
opinion, 

Rev>-2  Ben.,  472 ;  7  Blatohf .,  211. 
Cited-01  U.  S.,  221;  6  Sawy.,  123;  2  HuKhes,  20;  2 
Fllpp.,  297. 


THE  MILWAUKEE  &  MINNESOTA  RAIL- 
ROAD COMPANY,  Appt., 

JAMES  T.  80UTTER,  Survivor,  etc.,  RU8- 
SEL  SAGE,  THE  MILWAUKEE  AND 
ST.   PAUL  RAILROAD  COMPANY  et 

AL. 

(See  8.  C,  13  Wall.,  517-^626.) 

Fraudulent  purchaser  of  lands  cannot  recover 
for  improvements  or  incumbrances  paid. 

A  fraudulent  purchaser  of  property,  when  de- 
prived of  Its  possession,  cannot  recover  for  his  re- 
p^rs  or  improvements,  nor  for  incumbrances  paid 
by  him  while  in  possession. 

[No.  37.1 
Argued  Dec.  16,  1871.        Decided  Feb.  6,  1872. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  Wisconsin. 

The  case  is  stated  by  the  court. 

Messrs.  George  B.  Smith  and  Matt.  H. 
Carpenter*  for  appellant: 

It  IS  an  elementary  principle  of  law,  too  well 
established  by  authorities  to  need  elaborate  ar- 
gument, that  money  paid  under  a  mistake  of 
fact  may  be  recovered  back.  It  is  equally  clear 
that  a  suit  in  equity  may  be  maintained  in  such 
case. 

Note.— Subro{/atton ;  right  of  ai»tanee  to  and  an  to 
prior  incumbrances:  junior  incumbrancer,  right  of. 
See  note  to  Blc  of  U.  S.  v.  Peter,  38  U.  si.  (13  Pet.), 
133. 
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Whether  money  paid  under  a  mUtake  of  law 
can  be  recovered  back,  is  a  question  upon  which 
the  authorities  are  conflicting;  but  probably  the 
better  opinion  is,  that  money  paid  under  a  mis- 
take of  law  cannot  be  recovered  back.  It  is, 
therefore,  necessary  for  the  complainant  to  sat- 
isfy the  court  that  this  money  was  paid  under 
a  mistake  of  fact. 

In  almost  every  instance  of  the  payment  of 
money,  the  ultimate  determination  rests  upon 
some  legal  conclusion  of  the  parties'  right  to  or 
interest  in  the  subject  matter  to  be  affected  by 
such  payment.  The  conclusion  must  rest  upon 
facts  to  which  it  is  attempted  to  apply  the  legal 
principle.  And  the  rule  is,  that  if  anyone  of  a 
supposed  complicated  state  of  facts  is  un- 
founded, and  that  supposed  fact  induced  or  in 
tended  to  induce  the  payment  of  the  money, 
the  party  paying  is  entitled  to  relief.  If  a  man 
acts  upon  the  belief  that  he  is  the  owner  of 
property,  and  that  belief  is  based  upon  a  sup 
posed  state  of  facts  which,  if  well  founded, 
would  in  law  make  him  the  owner,  <and  such 
supposed  facts  are  misapprehended,  the  errone- 
ous conclusion  of  ownersnip  is  a  mistake  of  fact, 
not  of  law. 

The  Minnesota  Company  paid  this  money  in- 
to court  upon  the  supposition  that  it  was  the 
owner  of  the  equity  of  redemption;  that  sup- 
position being  a  legal  conclusion  based  upon  the 
supposed  facts: 

(1)  That  the  Barnes  mortgage  was  a  valid  in- 
cumbrance. 

(2)  That  all  the  bonds  secured  by  the  Barnes 
mortgage  were  valid  and  outstanding  at  the 
time  of  foreclosure. 

(8)  That  the  whole  amount  of  interest  for 
which  the  property  was  sold  on  the  Barnes 
mortgage  was  due  and  constituted  a  valid  claim 
against  the  debtor  Company. 

Had  these  facts  existed,  the  Minnesota  Com- 
pany would  have  been  right  in  its  conclusion 
of  law,  that  it  was  the  owner  of  the  premises. 
But,  unfortunately  for  the  Company,  the  sup- 
posed state  of  facts  did  not  exist;  the  bonds 
were  not  all  outstanding;  the  amount  of  in- 
terest for  which  the  road  was  sold  was  not 
due  and  did  not  constitute  a  valid  claim  against 
the  debtor  Company.  The  mistake,  therefore, 
under  which  the  Company  acted  in  paving  the 
money,  was  a  mistake  in  regard  to  the  exist- 
ence of  certain  facts;  or,  in  other  words,  the 
Company  paid  the  money  under  a  mistake  of 
fact. 

This  view  of  the  subject  is  established  by  the 
single  consideration  that  this  court,  which  can- 
not make  any  mistake  of  law,  expressly  de- 
clared in  its  opinion  above  referred  to,  that  the 
foreclosure  of  the  Barnes  mortgage  had  vested 
the  equitv  of  redemption  in  the  Minnesota  Com- 
pany, lliis  august  tribunal  knew  all  law  when 
it  made  this  decision,  just  as  well  as  it  did 
when,  in  the  Jame9  case,  it  decided  that  the 
Minnesota  Company  had  no  interest  whatever 
in  the  premises. 

The  different  conclusions  reached  by  the 
court:  first,  that  the  Companv  did  own  the 
property;  and  second,  that  it  did  not,  were  both 
sound  m  law,  as  applied  to  the  facts  made  by 
the  respective  cases. 

The  difference  between  the  two  cases,  in  other 
words,  is  a  difference  of  fact,  not  of  law.  In 
the  first  case,  it  appeared  to  the  court  that  the 
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facts  before  mentioned  did  exist  and,  therefore, 
the  law  said:  '*  The  Minnesota  Company  is  the 
owner  of  the  equity  of  redemption."  In  the  sec- 
ond cas^,  the  facts  were  shown  not  to  exist,  and 
the  law  said:  "  The  Minnesota  Company  is  not 
the  owner  of  the  equity  of  redemption."  It  was 
the  mistake  in  regard  to  these  facts  that  induced 
the  court  to  say  and  induced  the  Company  to 
believe  that  the  Company  was  such  owner. 
And  the  mistake  of  the  Company  was  the  same 
as  that  made  by  the  court ;  and  as  the  court  can- 
not make  a  mistake  of  law,  it  follows  that  the 
Company  did  not. 

The  true  distinction  between  a  mistake  of 
law  and  a  mistake  of  fact,  is  well  stated  by  the 
court  in  Hurd  v.  HaU,  12  Wis.,  124. 

There  can  be  no  doubt  that  the  money  in  this 
instance  was  paid  under  a  mistake  of  fact. 

That  money,  paid  under  a  mistake  of  fact, 
may  be  recovered  back,  is  an  elementary  prop- 
osition which  needs  no  citation  of  authorities 
for  its  support.  The  only  conflict  in  the  aa- 
thorities  is  in  regard  to  th>*  case  where  the  party 
receiving  the  money  would  be  injured  by  re- 
payment. The  later  cases  ignore  such  excep- 
tion. 

Bk.  V.  President  40  N.  Y.,  891 ;  Bum  v.  Ar^ 
siTong,  25  Tex.,  864,  Supp. ;  Bank  v.  Bank,  48 
N.  Y.,  452;  BoberU  v.  jpfc^^r,  48  N.  Y..  159. 

Upon  the  ^neral  proposition,  that  monev 
paid  under  mistake  of  fact  may  be  recovered, 
see,  Raven  v.  Foster,  9  Pick.,  112;  Gardner  y, 
May<yr,  26  Barb..  428;  Hurd  v.  HaU,  12  Wis., 
112;  MowaU  v.  Wright,  1  Wend..  855;  Wimer  v. 
Bulkley,  15  Wend.,  821;  Tindar  v.  Maiy,  8 
Wend.,  561;  Joehumsen  v.  Bk.,  8  Allen,  87; 
Ashe  V.  lAmngsUm,  2  Bay  (8.  C.)  80;  Loekwood 
V.  Kelsea,  41  N.  H.,  188. 

'*An  action  for  monev  had  and  received  is 
maintainable  wherever  the  money  of  one  man 
has,  without  consideration,  gone  into  the  pock- 
ets of  another." 

Hudson  V.  Bobinson,  4  Maule&  S..  478;  Kd^ 
V.  Solari,  9  Mees.  &  W..  54;  OhatJIM  v.  Paxton, 
2  East.  471;  Milnes  v.  Duncan,  6  Bam.  &  C, 
671;  Toumsend  v.  Crotody,  8  C.  B.  (N.  8.)  477. 

The  only  exception  to  the  principle  is  in  cases 
where  the  party  would  be  injured  by  oorrecting 
the  mistake. 

See,  Boas  v.  Updegrove,  5  Pa.,  616;  Ctfx  v. 
Mastertnan,  9  Barn.  &  C,  902. 

"  If  one  by  mistake  and  without  any  obliga- 
tion pay  the  debt  of  another,  he  may  recover  it 
back  o'f  the  person  to  whom  the  money  was 
paid,  unless  the  latter  was  injured  by  the  mis- 
take. 

Tyhout  V.  Thompson,  2  Brown  (Pa.)  27;  s. 
p.,  2  Bay  (8.  C.)  80. 

That  a  bill  in  equity  is  proper  in  such  case, 
see  WiUcins  v.  Wrofin,  5  Mumf.,  188;  Story, 
Eq.  Jur.,  sec.  15;  Woodward  v.  HiU,  6  Wis., 
148. 

Mr,  John  W.  Ct^aey  and  C.  A,  Seward,  for 
appellees: 

The  complainant  ^as  the  owner  of  the  equity 
of  redemption  of  the  mortgaged  premises,  to 
foreclose  which  the  original  suit  was  brought, 
and  made  the  payment  of  the  monev  in  ques- 
tion as  such  owner,  and  in  that  right  and  no 
other. 

The  complainant  was  so  adjudged  such  owner 
by  this  court  and  by  the  circuit  court;  was  so 
treated  and  regarded  by  the  complainant  and 
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the  defendants  in  the  original  suit,  and  in  that 
character  was  placed  in  possession  as  owner  of 
the  mortgaged  premises  by  the  order  of  this 
court,  which  order  had  never  been  annulled, 
vacated,  modified  nor  in  any  manner  impaired 
by  any  court. 

Three  appeals  were  taken  to  this  court  by  the 
complainant,  and  were  all  decided  in  December 
Term,  1867,  affirming  the  decree  and  all  pro- 
ceedings in  the  court  below  (R.  R.  Ch.v.  James, 
6  Wall.,  760.  78  U.  S  .  XVIII.  854)  by  which  it 
appears  that  complainant  obtained  the  posses 
Bion  of  the  road  as  owner,  on  the  payment  of 
the  money  in  question,  and  retained  the  same 
until  foreclosed  by  prior  liens,  and  that  its  title 
as  such  owner  was  recognized  throughout  by 
this  cf>urt.  It  also  appears  that  two  decrees 
were  subsequently  entered  in  the  original  suit 
against  complainant  for  subsequent  defaults, 
from  both  of  which  it  appealed  to  this  court, 
and  they  were  affirmed. 

Fleming  v.  Sautter,  6  Wall.,  747  (73  U.  8., 
XVIII.,  847). 

The  bill  of  complaint  does  not  allege  that 
complainant  was  not  such  owner;  does  not  al- 
lege that  the  complainant  was  ever  disturbed  in 
its  ownership  or  possession  of  said  mortgaged 
property;  does  not  show  that  its  title  as  such 
owner  ever  failed,  as  in  fact  it  did  not.  Con* 
sequentlv,  the  bill  fails  to  show  that  said  money 
was  paid  under  a  mistaite,  either  of  law  or  fact 
and,  therefore,  the  demurrer  for  want  of  equity, 
was  properly  sustained  and  the  bill  dismissea. 

Proster  v.  Edmonds,  1  Younge  &  C,  Exch., 
^l;  Crocker  v.  BeUangee,  6  Wis.,  645;  MU.  <fc 
Minn.  B.  R  Co.  v.  Milwaukee  &W,  R,  R.  Co., 
20  Wis.,  174,  see  p.  188. 

If  a  mistalie  is  sufficiently  alleged  in  the  bill, 
it  was  a  mistalce  of  law  and;  not  of  fact.  The 
facts  connected  with  the  whole  matter  were  well 
known  to  complainant  when  it  paid  the  money 
into  court;  their  legal  effect  may  have  been  mis- 
apprehended, but  for  such  mistalse  there  is  no 
relief. 

The  knowledge  of  the  facts  of  the  foreclosure 
and  of  the  subsequent  organization  of  the  com- 
plainant of  the  persons  acting  therein,  was  the 
Knowledge  of  the  complainant,  and  it  is  charge- 
able with  all  the  consequences  resulting  there- 
from. 

The  complainant  had  full,  direct  and  pos- 
itive knowledge  of  all  the  facts  upon  which 
this  court  subsequently  held  the  foreclosure 
fraudulent  as  to  creditors.  It  had  such  knowl- 
edge: first,  from  the  knowledge  of  its  founders 
and  organizers,  who  effected  the  foreclosure  and 
organization ;  second,  by  the  direct  proceedings 
in  the  James  suit  against  the  complainant. 

We,  therefore,  insist  that  if  the  bill  shows  a 
mistake  at  all,  it  is  not  a  mistake  of  fact,  but  a 
mistake  of  law.  for  whi<9h  there  is  no  relief  and. 
therefore,  there  was  no  equity  in  the  bill  and 
the  decision  was  properly  sustained. 

EUioU  V.  Swarttoout,  10  Pet.,  137;  Bk.  v. 
Daniel,  12  Pet.,  82;  Hunt  v.  Bousmaniere,  1 
Pet,  15. 

Mr.  Justice  Bradley  delivered  the  opinion  of 
the  court: 

The  appellants,  who  were  complainants  be- 
.ow,  in  June,  1869,  filed  a  bill  in  equity,  to  re- 
cover back  certain  large  sums  of  money,amount- 
ing  in  all  to  |462,057.80,  which  they  had  paid 
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into  court  in  December,  1865,  in  part  liquida- 
tion of  certain  bonds  held  by  the  individual  de- 
fendants in  this  suit,  whicti  bonds  had  been  is- 
sued by  the  La  Crosse  &  Milwaukee  Railroad 
Company  in  1857,  and  were  secured  by  a  mort- 
gage upon  a  portion  of  the  railroad  of  said  last 
named  Company.   By  way  of  alternative  relief, 
the  complainants  prayed  that  they  mi^ht  be  sub- 
rogated to  the  benefit  of  the  decree  of  foreclos- 
ure of  said  mortgage,  under  which  they  had 
paid  the  money  in  question.  The  Milwaukee  & 
St.  Paul  Railroad  Company  were  made  defend- 
ants, because  they  are  the  parties  now  in  posses- 
sion of  the  railroad  and  other  mortgaged  prem- 
ises, and  claim  to  be  owners  thereof*  The  facts 
on  which  the  complainants  rest  their  claim  as 
set  forth  in  their  bill,  which  is  demurred  to,  are 
substantially  as  follows:  the  La  Crosse  &  Mil- 
waukee Railroad  Company,  in  1858,  after  giv- 
ing the  l)onds  and  mortgage  above  mentioned, 
gave  two  other  mortgages, one  on  their  road  and 
one  on  their  land  grant,  to  secure  certain  other 
bonds  issued  by  them.    Failing  to  pay  the  in- 
terest coupons  on  the  latter  bonds,  William 
Barnes,  the  trustee  named  in  the  mortgages,  in 
May,  1859,  sold  the  mortgaged  premises  and  all 
the  franchises  of  the  Company  at  public  auction, 
and  became  the  purchaser  thereof  in  trust  for 
the  bond  holders,  under  the  laws  of  Wisconsin, 
for  the  sum  of  $1,598,333.33.    The  bond  hold- 
ers thereupon,  in  May,  1859,  organized  a  new 
company  by  the  name  of  The  Milwaukee  &  Min- 
nesota Railroad  Company,  namely,  the  com- 
plainants, and  Barnes  conveyed  the  property  to 
said  .Company,  which  thereafter  proceeded  and 
conducted  its  business  under  and  in  pursuance 
of  the  charter  of  the  La  Crosse  &  Milwaukee 
Railroad  Company,  and  immediately  entered 
into  possession  of  said  property  and  franchises. 
But  the  prior  mortgage  of  1857  still  subsisted 
on  a  portion  of  the  road.    Of  this  mortgage, 
Greene  C.  Bronson  and  James  T.  Soutter  were 
the  trustees,  and  they  filed  another  bill  to  fore- 
close their  mortgage  and,  after  protracted  liti- 
gation, obtained  a  final  decree  in  1865,  for  the 
amount  of  interest  coupons  due  on  the  bonds  se- 
cured thereby,  amounting  to  upwards  of  $450,- 
000;  which  decree  contained  a  proviso  that  if 
the  Milwaukee  &  Minnesota  Railroad  Compa- 
ny, the  now  complainants,  should  pay  the 
amount  of  the  decree  before  a  sale  of  the  mort- 
gaged premises,  the  receiver  (the  road  then  be- 
ing in  the  hands  of  a  receiver)  should  deliver 
the  property  to  them;  that  is, they  had  the  usual 
privilege  of  redeeming  the  property  by  paying 
the  decree.    Thereupon  the  complainants,  on 
the  30th  of  December,  1865,  paid  into  court  the 
amount  of  $462,057.80,  as  above  stated,  the 
money  being  afterwards  distributed  to  the  hold- 
ers 01  the  various  bonds  secured  by  the  Bronson 
and  Soutter  mortgage,  who  are  the  individual 
defendants  in  this  suit.    The  money  thus  paid 
was  paid  by  the  complainants  as  purcha<^}r8,and 
claiming  to  be  owners  of  the  property  upon  an 
acknowledged  incumbrance  and  m  relief  of  the 
property  claimed. 

But  prior  to  this  payment,  certain  judgment 
creditors  of  the  La  Crosse  &  MilwauKee  Rail- 
road Company  filed  in  the  United  States  District 
Court  for  Wisconsin  a  creditor's  bill  against  the 

S resent  complainants,  alleging  that  the  sale  by 
»ames  was  fraudulent  and  void,  and  praying 
that  it  might  be  set  aside  as  such,  and  that  the 
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complainanls  might  be  enjoined  from  any  far- 
ther interference  with  the  property  or  franchises 
of  the  La  Crosse  &  Milwaukee  Railroad  Com- 
pany. This  suit  had  been  pending  for  some  con- 
siderable period,  and  was  pending  here  on  ap- 
peal when  the  appellants  paid  their  money  into 
court  as  before  stated ;  and,  some  time  sfter  its 
payment  and  distribution,  a  decree  was  made 
on  said  creditors'  bill,  in  accordance  with  the 
prayer  thereof,  and  directing  that  the  property 
should  be  re-sold  and  the  proceeds  applied, after 
the  payment  of  prior  liens, to  the  satisfaction  of 
the  judmnents  on  which  the  creditors*  bill  was 
founded. 

And  now  the  complainants  ask  to  have  their 
money  returned  to  them,  on  the  ground  that 
they  paid  it  under  a  mistake.  Their  allegation 
is  that  they  supposed  they  owned  the  property 
when  they  did  not ;  they  supposed  that  they  were 
lifting  an  incumbrance  oflf  their  own  property, 
when  they  were  in  fact  lifting  it  off  property 
decided  to  belong  to  other  parties.  They  say  in 
their  bill,  speaking  of  the  order  allowing  them 
to  pay  the  amount  of  the  decree:  "Said  order 
was  made  by  this  court  upon  the  understanding 
and  theory  entertained  and  believed  by  the 
judges  of  said  court,  and  by  your  orator  and  by 
all  persons  and  parties  interested  in  said  cause, 
that  your  orator  was  the  oWner  of  said  equity 
of  redemption." 

And  again:  "  Your  orator  paid  said  sum  of 
money  into  this  court;  this  court  distributed  the 
same,  and  the  several  persons  hereinbefore 
named  in  that  behalf  received  the  same  with, 
upon  and  under,  and  only  with,  upon  and  under 
the  belief,  understanding  and  theory,  that  your 
orator  was  the  owner  of  the  equity  of  redemp- 
tion of  the  mortgaged  premises  and  property  in 
said  cause,  and  that  your  orator  was  thereby 
paying  and  extinguishing  a  lien,  charge  and  in- 
cumbrance upon  property  owned  by  your  orator 
aforesaid."  They  further  state  that  after  pay- 
ing the  money,  they,  for  the  first  time,  discov- 
erid  that  the  said  foreclosure  of  the  Barnes 
mortgages  was  fraudulent  and  void  as  to  the 
creditors  of  the  La  Crosse  &  Milwaukee  Rail- 
road Company,  and  as  against  the  said  last 
named  Company  and  that,  in  fact  and  in  law. 
they,  the  complainants,  never  were  the  owners 
of  said  equity  of  redemption,  and  that  the  pay- 
ment made  by  them  was  made  in  mistake  of 
fact. 

This  is  the  position  of  the  complainants.  We 
have  used  the  language  of  the  bill. 

The  bare  statement  of  the  claim.even  present- 
ing it  in  the  languaj;e  of  the  bill  itself , seems  to 
us  sufficient  to  condemn  it.  Who  are  the  com 
plainants?  Are  they  not  the  very  bond  holders, 
self  incorporated  into  a  body  politic,  who, 
through  their  trustee  and  agent,enected  the  sale 
which  was  declared  fraudulent  and  void,  as 
against  creditors,  and  made  the  purchase  which 
has  been  set  aside  for  that  cause?  Was  it  ever 
known  that  a  fraudulent  purchaser  of  property, 
when  deprived  of  its  possession,  could  recover 
for  his  repairs  or  improvements,  or  for  incum- 
brances lifted  by  him  whilst  in  possession?  If 
such  a  case  can  be  found  in  the  books,  we  have 
not  been  referred  to  it.  Whatever  a  man  does 
to  benefit  an  estate,  under  such  circumstances, 
he  does  in  bis  own  wrong.  Ue  cannot  get  re- 
lief bv  coming  into  a  court  of  equity.  By  the 
civil  Iaw»  the  possesbor,  even  in  bad  faith,  may 
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have  the  value  of  his  improvements,  if  the  real 
owner  choose  to  take  them.  The  latter  has  an 
option  to  take  them  or  to  re(|uire  their  removal. 
But  this  rule  has  never  obtained  in  the  common 
law,  nor  in  the  system  of  English  equity.  One 
of  the  maxims  or  the  latter  system  is,  "He  that 
hath  committed  iniquity  shall  not  have  equity." 
And  various  illustrations  of  it  are  furnished  by 
the  books.    See.  Francis'  Maxims,  Max.  VIL 

But  the  complainants  are  wrone  in  asserting 
that  the  property  was  not  theirs.  It  was  theirs. 
Their  purchase  wasdeclared  void  only  as  against 
the  creditors  of  the  La  Crosse  &  Milwaukee  Rail  - 
road  Company.  In  other  words,  it  was  only 
voidable,  not  absolutely  void.  By  satisfying 
these  creditors  they  could  have  kept  the  prop- 
erty, and  their  title  would  have  been  good,  as 
against  all  the  world.  The  property  was  thdrs; 
but,  by  reason  of  the  fraudulent  sale,  was  sub- 
ject to  the  incumbrance  of  the  debts  of  the  La 
Crosse  Company.  This  was  the  legal  effect  of 
the  decree  declaring  their  title  void .  Therefore, 
they  were,  in  fact,  paying  off  an  incumbrance 
on  their  own  property  when  they  paid  into  court 
the  money  which  they  are  now  seeking  to  re- 
cover back. 

They  are  wrong  also  in  asserting  that  they 
made  the  payment  under  a  mistake  of  fact.  If 
it  was  made  under  any  mistake  at  all,  it  was 
clearly  a  mistake  of  law.  They  mistook  the  le 
gal  effect  of  transactions  of  which  they  were 
chargeable  with  notice.  They  were  the  persons 
for  whose  benefit  the  purchase  was  made,  which 
was  declared  to  be  fraudulent.  They  were  the 
principal  defendants  in  the  creditors'  bill,  upon 
which  this  decree  was  rendered.  All  the  evi- 
dence in  that  suit  had  been  taken  when  they 
made  the  payment  in  question.  The  cause  was 
pending,  on  appeal,  in  this  court.  There  was 
not  a  fact,  therefore,  of  which  they  were  igno- 
rant. They  had  full  and  actual  notice  of  all  the 
transactions,  and  all  the  evidence  on  which  the 
decree  was  ultimately  founded. 

All  this  appears  from  the  statements  of  the 
bill  in  this  case.  We  do  not  see  how  such  a  bill 
can  possibly  be  sustained.  The  pleader  who 
drew  it  evidently  felt  the  force  of  these  objec- 
tions, and  interjected  some  speciiJ  circumstances 
for  the  purpose  of  showing  Uiat  the  case  is  dis- 
tinguishable from  the  class  of  cases  referred  to. 
It  is  stated  that  Russell  Bage,one  of  the  defend- 
ants, who  received  a  large  portion  of  the  money 
paid  into  court,  was  also  a  large  holder  of  bon<is 
under  the  Barnes  mortgages,  and  advised  and 
encouraged  the  sale  by  Barnes,  and  participated 
in  the  organization  of  the  complainants'  0>m- 
pany.  All  these  facts  may  be  true,  and  on  the 
demurrer  to  the  bill  must  be  taken  as  true;  but 
they  do  not  show,  nor  is  it  alleged,  that  Sage 
•was  personally  a  participant  in  the  fraud  which 
was  committed  in  the  sale  under  the  Barnes 
mortgage.  And  if  it  were  so  alleged,  can  one 
fraud-doer  obtain  relief  in  equity  against  hispar- 
ticeps  criminis  f 

Again ;  it  is  alleged  that  the  Board  of  directors 
of  the  complainant  was  totally  changed,  and 
was,  at  the  time  of  such  payment,  wholly  com- 
posed of  persons  who  had  not  participated  per- 
sonally in  the  foreclosure  of  the  Barnes  mort- 
gage; and  that  a  large  majority  of  the  stock- 
holders and  directors  at  the  time  of  the  said  pay- 
ment were  persons  who  had  no  interest  at  the 
time  of  the  foreclosure,  and  no  participation  in 
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the  proceedings.  This  cannot  alter  the  case.  A 
corporation  aggregate  retains  its  identity  through 
all  the  changes  that  may  take  place  in  its  indi 
vidua!  membership.  This  Corporation,  bj  its 
own  statement,  was  adjudged  to  be  the  child  of 
a  fraudulent  and  corrupt  transaction,  and  en- 
tered upon  its  career  as  purchaser  of  the  prop- 
erty, with  all  the  risks  of  its  illicit  origin  and 
fraudulent  purchase  upon  its  head.  Change  of 
membership  cannot  change  its  rights.  If  it  can, 
when  is  the  change  effected?  How  many  or 
what  proportion  of  the  members  must  be 
chanced? 

It  18  needless  to  pursue  the  subject  further. 
If  the  present  individual  stockholders  of  the 
complainants  have  been  wronged,  that  wrong 
cannot  be  redressed  in  this  proceeding  without 
violating  the  clearest  principles  of  equity  juris- 
prudence. The  bond  holders  who  received  the 
money  that  was  paid  into  court  were  entitled  to 
that  money.  It  was  due  them.  Had  not  the 
complainants  interposed,  they  could  have  sold 
the  property  and  realized  their  claim  from  the 
pnx^eds.  How  can  they  be  called  to  account? 
The  present  owners  of  the  road  have  purchased 
it  (it  18  to  be  presumed)  under  the  proceedings 
had  in  favor  of  the  judgment  creditors.  How 
can  their  title  be  disturbed  by  the  complainants? 
What  equity  would  there  be  in  subjecting  the 
property  in  their  hands  to  an  incumbrance  from 
which  it  was  free  when  their  purchase  was  made? 

Tlht  decree  mtist  be  affirmed. 

Mr.  Justice  Field,  dissenting: 

I  differ  from  Brother  Bradley  in  the  construc- 
tion of  the  bill  in  this  case  and,  therefore,  dif- 
fer from  him  in  the  conclusions  to  be  drawn 
from  the  facts  which  it  discloses.  To  my  mind 
it  presents  a  clear  case,  where  money,  amount- 
ing to  over  $460,000,  was  paid  under  a  mistake 
of  fact,  into  which  the  complainant  was  led  by 
the  decision  of  this  court.  And  it  would  be,  in 
my  judgment,only  administering  simple  justice 
to  the  Company  to  compel  the  defendants  to 
make  restitution,  or^to  give  to  the  Company  the 
benefit  of  the  decree  in  the  foreclosure  suit, 
upon  which  the  money  was  paid.  I,  therefore, 
dissent  from  the  judgment  rendered. 

Mr,  Chief  Justice  Chase  and  Mr,  Justice 
Miller  also  dissented. 

Clted-9Q  U.  S.,537;  8  Bias.,  618. 


JABEZ  DOOLEY,  Plff,  in  Brr., 

V. 

ENOCH  SMITH. 
(See  8.  C,  13  Wall..  604-008). 

« 

Tender  of  sum  in  U.  S.  legal  tender  notes  is  good, 
although  debt  accrued  before  passage  of  Legal 
Tender  Acts — decision  against  its  validity^ 
good  ground  of  jurisdiction. 


Note.— TemZer,  what  shfmld  be  made  in^  how  made. 

A  tender,  in  order  to  be  a  bar,  must  be  made  by 
the  debtor  or  his  leval  representative,  and  not  by  a 
stranger.  Cropp  v.  Hambleton.  Cro.  £liz.,  48:  Wat- 
kins  V.  Ashwlcke,  Cro.  Eliz.,  48:  Harris  v.  Jex,  66 
Barb.,  23S :  S.  C,  55  N.  Y.,  421 ;  McDougaid  v.  Dough- 
erty, 11  6a.,  570;  Mahler  v.  Newbaur,  32  Cai.,  168; 
Prieur  v.  DepoDlliy,  8  I^a.  Ann.,  999;  Hampshire 
Bank  v.  Billings,  17  Pick.,  87:  see  Harding  v.  Davis, 
2  Car.  ic  P.,  78 ;  Kincaid  v.  School  District,  11  Me., 
188. 

See  18  Wall. 


*1.  A  plea  which  states  that  the  sum  due  on  a 

Sromissory  note  is  a  certain  amount  on  a  certain 
ay,  and  avers  a  tender  on  that  day  of  the  sum  due 
in  legal  tender  notes  of  the  United  States,  is  a  good 
plea  of  tender. 

2.  In  a  suit  on  such  note,  an  order  of  court  made 
by  consent  that  the  money  might  be  withdrawn 
from  court  without  prejudice  to  the  validity  of  the 
tender,  cannot  be  supposed  to  be  the  reason  why 
the  court  held  the  plea  bad  on  demurrer^ 

3.  As  the  record  shows  no  other  reason  why  the 
Ck}urt  of  Appeals  of  Kentucky  sustained  the  de- 
murrer to  the  plea  than  that  it  was  made  in  United 
States  legal  tender  notes,  it  sufficiently  appears 
that  the  question  of  the  validity  of  these  notes  as 
a  tender  was  made  and  decided  against  their  va- 
lidity. 

4.  This  court,  therefore,  has  jurisdiction  to  review 
the  Judgment ;  and  although  the  note  sued  on  was 
made  before  the  passage  of  the  Legal  Tender  Stat- 
utes by  Congress,  the  tender  was  a  valid  tender, 
and  the  Judgment  of  the  Kentucky  court  must  be 
reversed. 

[No.   51.] 

Argued  Jan.  8,  187B.        Decided  Feb.  5,  ISfS. 

IN  ERROR  to  the  Court  of  Appeals  of  the 
State  of  Kentucky. 

The  case  is  stated  by  the  court. 

Mr.  Garrett  Davis*  for  plaintiff  iu  error:/ 

It  clearly  appears  from  the  whole  record  in 
this  case,  that  in  the  Kentucky  court  the  Act 
of  Congress  of  Feb.  26.  1862.  authorizing  the 
payment  bf  debts  in  United  States  legal  tender 
treasury  notes,  was  relied  upon  by  Dooley  to 
sustain  the  tenders  which  he  had  made  to  Smith 
in  its  payment,  and  that  the  right  which  he 
claimed  under  said  Act  was  denied  by  the  Ken- 
tucky court;  and  this  court  has  jurisdiction  to 
correct  that  erroneous  judgment. 

CroweU  v.  KandeU,  18  ret..  868;  Armstrong 
V.  Treasurer^  16  Pet.,  5J81;  Bridge  Proprs.  v. 
Hoboken  Co.,l  Wall.,  116(68  U.  S.,  XVII.,571). 

Mr.  W.  H.  Wadswortht  for  defendant  in 
error: 

To  give  jurisdiction,  it  must  appear  on  the 
face  of  the  record,  or  otherwise,  since  the 
amendment  of  Feb.  5,  1867,  for  aught  I  need 
care  in  this  case,  that:  (1)  one  of  the  questions 
stated  in  that  section  of  the  Act  arose;  and  (2) 
that  the  question  was  decided  by  the  state  court, 
as  required  by  the  Act. 

These  conditions  do  not  subsist  unless  "It 
appears  by  clear,  necessary  intendment,  that  the 
question  must  have  been  raised  and  must  have 
been  decided  in  order  to*have  induced  the  judg- 
ment." 

Orowell  Y.  BandeU,  10  Pet..  397. 

"It  must  be  that  such  a  question  was  neces- 
sarily involved  in  the  decision,  and  that  the 
state  court  would  not  have  given  a  judgment 
without  deciding  it." 

Parmelee  v.  Lau>rence  {ante,  48);  Furman  v. 
Nic?iol,  8  Wall.,  56(75  U,  S.,  XIX.,  876). 

It  must  appear  that  the  case  was  necessarily 
decided  on  that  question,  and  that  the  proposi- 
tion was  essential  to  the  judgment. 

*Head  notes  by  Mr.  Justice  Miller. 


But  on  behalf  of  an  idiot  or  infant,  a  tender  may 
be  good  when  made  by  a  friend  or  relative. 
Co:  Litt.,  a06,  b;  Brown  v.  Dysint^er,  1  Kawle,  406. 

It  must  be  made  to  the  creditor,  or  some  one  au- 
thorized to  receive  It  for  him,  or  in  case  of  assign- 
ment, to  the  assiirnee.  Smith  v.  Goodwin,  4  Barn. 
&  Ad.,  413;  Goodland  v.  Bleuith,  1  Camp.,  477 ;  Kir- 
ton  V.  Braithwaite,  1  Mees.  &  W.,  810;  Hornby  v. 
Cramer,  12  How.  Pr.,  490;  King:  v.  Finch,  flO  Ind., 
420:  Hoyt  V.  Hall,  8  Bosw.,  42. 

It  may  be  made  to  a  merchant's  clerk,  or  an  at- 
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Qibsany,  Chouteau,  8  Wall..  318  (75  U.  S., 
XIX..  318). 

An  Act  of  Congress  may  be  drawn  in  ques- 
tion by  the  state  court,  but  if  it  does  not  appear 
that  it  was  necessarily  drawn  in  question,  this 
court  will  not  take  jurisdiction. 

PoTTMlee  V.  Lawrence,  supra. 

If  the  iudgment  is  right,  on  other  grounds, 
cognizable  by  the  state  court  alone,  this  court 
wul  not  revise  the  judgment. 

"If  the  judgment  should  be  correct.although 
the  reasonmg  by  which  the  mind  of  the  judge 
was  conducted  to  it.  should  be  deemed  un- 
sound, that  judgment  would  certainly  be  af- 
firmed in  the  superior  court." 

Williams  v.  Norris,  12  Wheat.,  120. 

The  opinion  of  the  state  court  cannot  be  re- 
sorted to,  for  the  purpose  of  showinfi[  that  a 
question  of  federal  cognizance  was  decided  by 
Uie  state  court. 

WiUiams  v.  Narris,  12  Wheat..  120;  Rector 
V.  Ashley,  6  Wall..  142  (73  U.  8.,  XVIII.,  733); 
Gibson  v.  Chouteau,  supra ;  Ins,  Co.  v.  Treas- 
urer, {ante,  114). 

The  judgment  of  the  Appellate  Court  of  Ken- 
tucky does  not  necessarily  decide  any  federal 
question.  It  is  eminently  correct  on  other 
grounds  not  cognizable  by  this  court,  on  error 
to  the  state  court. 

There  was  no  equity  in  the  petition  of  plaint- 
iff in  error. 

A  court  of  equity  in  Kentucky  would  not  as« 
sist  the  vendee,  to  compel  the  vendor  to  accept 
a  depreciated  paper,  in  discharge  of  the  pur- 
chase money  due  on  a  contract  made  in  1859. 
and  tendered  years  after  maturity,  the  parties 
having  contracted  and  fixed  the  price  with  ref- 
erence to  the  only  lawful  money  at  the  time. 
So  ruled  in  Willard  v,  Tayloe,  8  Wall..  557  (75 
U.  S.,  XIX.,  501). 

It  has  been  often  held,  that  where  the  com- 
plainant has  been  guilty  of  delay  amounting  to 
laches,  and  the  circumstances  of  the  parties  or 
property  have  so  changed  that  to  aid  the  com- 
plainant would  work  an  injury  to  the  other 
party,  equity  will  dismiss  him  to  his  remedy  at 
law. 

Holt  v.  Thomas.  8  Pet.,  4\{0;  Darsey  v.  Pack- 


iMod,  12  How. ,  126 ;  Brashier  v.  OraU,Q  Wlieat. . 
528. 

But  the  tender  which  constituted  the  sole 
ground  of  equity  in  Dooley's  petition,  and  his 
only  defense  in  the  answer,  was  plainly  bad. 

1.  It  was  for  less  than  the  principal  and  legal 
interest,  on  both  occasions. 

2.  It  was  made  two  years  in  one  case  and  six 
in  the  other,  after  a  breach  of  his  contract  by 
plaintiff  in  error.  2  Greenl.  £v.,  sec.  607;  3 
Chit.,  186. 

8.  Readiness  was  not  shown  by  the  petition 
or  answer,  either  before  or  after  the  tender. 
This  was  always  bad  in  Kentucky.  Slack  y. 
Price,  1  Bibb,  273. 

In  this  case,  it  is  decided  that  the  party  mual 
must  show  in  his  plea  that  he  was  tout  temps 
prist. 

The  plea  ought  to  have  alleged  that,  from  the 
time  of  making  the  award  "he  had  been  ready 
until  the  time  of  the  alleged  tender,  and  that  be 
had  always  afterwards  been  ready."  This  is  the 
common  law.  8  Chit.  PI..  922;  Giles y.  Hartis, 
1  Ld.  Ray m.,  254;  Giles  v.  Bart,  Salk.,  622. 

Mr.  Justice  Miller  delivered  the  opinion  of 
the  court: 

This  is  a  writ  of  error  to  the  Court  of  Appeals 
of  Kentucky. 

It  is  argued  by  counsel  for  defendant  in  error 
that  no  question  cognizable  by  this  court  on  a 
writ  of  error  to  a  state  court  is  presented  by  the 
record,  while  the  counsel  for  plaintiff  insists 
that  the  validity  of  the  Acts  of  Congress,  mak- 
ing certain  notes  of  the  United  States  a  legal 
tender  in  payment  of  debts,  was  the  only  ques- 
tion raised  and  decided  in  the  court  below. 

We  are  satisfied,  from  a  careful  examination 
of  the  record,  that  this  latter  question  was  de- 
cided against  the  validity  of  those  statutes,  and 
that  such  a  decision  was  essential  to  the  judg- 
ment rendered  \>j  the  court. 

Dooley  being  indebted  to  Smith  in  a  sum  of 
nearly  $10,000,  evidenced  by  a  note,  and  made 
a  lien  on  land  by  mortgage,  filed  his  petition  in 
the  proper  State  Court  of  Kentucky,  alle^og 
that  on  the  6th  day  of  January,  A.  D.  1868, 
the  amount  due  on  the  note  was  $9,843.92.  and 


torney  authorized  to  collect.  Moffat  v.  Parsons,  5 
Taunt.,  307 ;  Crozer  v.  Pining,  4  Barn.  &  Ores.,  2tf ; 
Hoy t  v.  Barnes,  11  Me.,  475 :  Jackson  v.  Crafts,  18 
Johns.,  110;  BilUott  v.  Kobinson,  18  La.  Ann,,  629; 
Wilmot  V.  Smith,  8  Car.  J^  P.,  453;  Oatman  v. 
Walker,  83  Me.,  67 ;  Watson  v.  Herrington,  1  Carr. 
&  K.,  36;  Mclnlffe  v.  Wheelock,  1  Gray,  600. 

To  a  trustee  for  a  ce»iui  que  irwst.  Chahoon  v. 
Hollenback,  16  Serf.  &  H.,  426. 

To  an  executor  uefore  will  proved.  Bao.  Abr., 
Tender  (B);  S  Chit.  Cont.,  9th  ed.,  1188;  see  Todd 
y.  Parker,  1  N.  J.  Law,  45. 

Tender  should  be  made  when  the  money  is  due, 
and  not  before.  Dixon  v.  Clark.  6  C.  B.,  365;  Sta- 
•  oey  V.  Grabam,  14  N,  Y.,  492;  Powe  v.  Powe,  42 
Ala.,  113;  Toulmio  v.  Sagrer.  42  Ala.,  127;  Tillon  v. 
Brition,  4  Halst.,  120;  Saunders  v.  Frost,  5  Pick., 
207:  Mitchell  v.  Cook,  29  Barb.,  243;  but  see  Mc- 
Hard  v.  Whetcroft,  3  Har.  &  McH.,  85;  Tracy  v. 
Strong,  2  Conn..  659 ;  May  ward  v.  Hunt,  5  Pick.,  240. 

When  money  is  due  on  or  before  a  spedlled  day, 
tender  may  be  made  before  such  day,  and  for 
money  due  on  demand  tender  need  not  be  made 
until  demand.  Startup  v.  McDonald,  6  Man.  &  J.. 
603:  Leftly  v.  Mllld,  4  Tenn.,  170. 

Tender  before  action  is  commenced  is  sufficient. 
Hull  V.  Peters,  7  Barb.,  331 :  Randall  v.  Bacon,  49 
Vt.,  20;  S.  C,  24  Am.  Rep.,  100;  Knight  v.  Beach,  7 
Abb.Pr.  (N.  8.),  241, 249:  Briggs  v.  Calverly,  8  Term, 
6BS9:  Plgot  V.  Cubley,  15  C.  B.  (N.  8.),  701;  Kington 
V.  Kington,  U  Meea.  d  W.,  238. 
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Tender  of  money  due  at  a  particular  place  should 
be  made  at  that  place.  Where  no  place  is  fixed, 
tender  must  be  made  to  the  person.  SHnfrerlaod 
V.  Morse,  8  Johns.,  474;  Bates  v.  Bates,  Walk..  401  : 
Littell  V.  Nichols,  Hard.,  71;  King  ▼.  FlDCb,  ad 
Ind.,  420. 

Tender  in  solvent  current  bank-bills  Is  good,  or 
in  bank  check  if  no  objection  is  made.  Poi^lass  v. 
Oliver,  2  C.  &  J.,  15;  S.  C,  2  Tyrw.,  89:  Donaldson 
V.  Benton.  4  Dev.  &  B.  Law,  435 ;  Jones  v.  Milllnlx, 
25  Iowa,  198:  Saunders  v.  Graham,  Gow.,  Ill:  Cool- 
ey  V.  Weeks,  10  Yerg.,  141 ;  Snow  v.  Perry,  9  Pick., 
539, 542;  Brown  v.  Simmons,  44  N.  H.,  475;  Fosdick 
V.  Van  Husan,  21  Mich.,  667 ;  Wheeler  v.  Naggs,  8 
Ohio,  169;  Jennings  v.  Mendenball,  7  Ohio  St^  257; 
Jones  V.  Arthur,  8  Dowl.  P.  C,  442 ;  Thorp  v.  Wage* 
farth,  66  Pcnn.  St..  82. 

Tender  in  gold  and  silver  is  legal,  whether  ob> 
Jected  to  or  not.  Thomdike  v.  U.  8.,  2  Mas.,  1; 
Shelby  v.  Boyd,  3  Yeates,  321; 

But  cannot  be  made  in  cents.  McLarln  ▼.  Kea- 
bit,  2  Nott  &  McC.,  619. 

Tender  of  U.  S.  Treasury  Notes,  oommo&ly  called 
**  greenbacks,"  is  good  under  the  Acts  of  Oongre4« 
of  1862  and  1863  as  to  debts  contracted  both  before 
and  after  their  passage.  Bowen  v.  Clark.  46  Ind^ 
405 ;  Longworth  v.  Mitchell,  28  Ohio  Su,  8S4;  State 
v.  Spicer,  4  Houst.,  100;  Verges  v.  OitKmert  88  Mo., 
458:  George  v.  Concord.  45  N.  Hm  434;  Pe«tple  v. 
Cook,  44  Cal.,  688;  Murray  v.  Harrison,  47  Oirb., 
484;  Murray  v.  Gale,  68  But).,  487 ;  8.  C,  5  Abb.  Pr.  (S 

80  U.  H. 


1871. 


DooLKY  V.  Smith. 


601-608 


that  on  that  day  he  tendered  to  Smith  that  sum 
in  United  States  legal  teqder  Treasury  Notes, 
commonly  called  greenbacks,  which  Smith  re- 
fused to  receive,  and  to  surrender  the  note, 
though  he  had  den:anded  it.  He  now  brin^ 
said  legal  tender  notes  into  court,  and  agam 
tenders  them,  and  prays  for  a  delivery  of  his 
note  and  for  such  other  relief  as  may  be  proper. 
He  also  alleges  a  prior  tender  in  1864,  but  this 
may  be  dismissed  from  further  consideration, 
as  he  offers  the  amount  due  in  1868,  without 
reference  to  the  first  tender. 

To  this  petition  Smith  filed  a  general  de- 
murrer. 

While  this  suit  was  pending  the  ciefendant. 
Smith,  brought  an  action  in  the  same  court  to 
recover  the  amount  due  on  the  note,  and  to  this 
action  Dooley  answered,  referrinje:  to  his  peti- 
tion in  the  former  case  and  makmg  hU  allega- 
tion therein,  of  a  tender,  his  answer  in  this  case, 
and  praving  that  the  two  be  consolidated,  which 
was  ordered  by  the  court.  Smith  demurred 
generally  to  Dooley's  answer. 

On  these  pleadings  the  case  was  submitted  to 
the  court,  which  ordered  both  demurrers  to  be 
sustained  and  rendered  a  judgment  for  Smith 
for  the  amount  due,  with  interest  until  paid, 
without  regard  to  the  tender.  This  judgment 
was  affirmed  by  the  Court  of  Appeals  of  Ken- 
tucky, to  which  the  present  writ  of  error  is  di- 
rected. 

Some  attempt  is  made  in  argument  to  show 
that  the  court  might  have  rested  its  judgment 
on  the  insufflciencv  of  the  amount  tendered 
without  regard  to  the  character  of  the  currency 
offered ;  but  as  the  petition  of  plaintiff,  Dooley, 
which  is  adopted  as  his  answer  in  the  suit  of 
Smith,  expressly  avers  that  by  reason  of  pay- 
ments already  made,  the  sum  due  on  the  day  of 
the  tender  was  the  precise  sum  tendered,  this 
fact  must  be  taken  as  confessed  by  the  de- 
murrer of  Smith.  As  regards  the  sufficiency 
of  the  tender  of  1864,  it  is  immaterial,  as  it  was 
not  relied  on  by  the  plea. 

So,  also,  the  argument  that  the  tender  paid 
into  court  having  been  witlidrawn  before  judg- 
ment, that  fact  justified  the  judgment,  is  an- 
swered by  the  record,  which  shows  that  it  was 
withdrawn  by  a  consent  order  of  the  court, 
which  provided  that  the  legal  effect  of  the  tend- 


er should  be  the  same  as  it  would  be  if  the 
money  remained  in  court. 

If  the  tender  was  good  its  effect  was  to  stop 
the  running  of  interest,  and  the  judgment  of 
the  court  gave  interest  expressly,  as  though  no 
tender  had  been  made. 

In  short,  it  is  not  possible  to  examine  the  rec- 
ord and  discover  any  ground  on  which  the  plea 
of  tender  by  Doolejr  was  held  bad  on  demurrer 
but  the  fact  that  it  was  made  in  legal  tender 
notes  of  the  United  States. 

This  court,  therefore,  has  jurisdiction. 

The  recent  decision  here,overruling  Hepburn 
V.  Orimold,  8  Wall,  603  [  75  U.  S.  XIX,  6181, 
and  holding  these  notes  to  be  a  valid  tender  m 
payment  of  contracts  made  before  the  enact- 
ment of  the  legal  tender  statutes,  as  well  as 
those  made  since,  decides  the  case  before  us  on 
the  merits, and  dispenses  with  further  argument. 

The  judgment  of  the  Oourt  of  Appeals  of  Ken- 
tucky is  reversed  and  the  ease  remanded,  toith 
directions  to  that  caurt  for  further  proceedings 
in  conformity  with  this  opinion. 

Mr,  Justice  Field*  dissenting: 

The  Chief  Justice,  Mr.  Justice  Clifford  and 
myself  dissent  from  the  judgment  of  the  ma- 
jority of  the  court  just  rendered.  The  ques- 
tion presented  is  whether  a  contract  for 
the  payment  of  dollars  made  previous  to  Feb- 
ruary 25th,  1862,  can  be  satisfied,  against  the 
will  of  the  holder,  by  a  tender  of  United 
States  notes  equal  in  nominal  amount  to  the 
sum  due  on  the  contract.  This  question  de- 
pends, of  course,  for  its  solution  upon  the  va- 
lidity and  constitutionality  of  that  provision  of 
the  Act  of  1862  which  makes  these  notes  a 
legal  tender  in  payment  of  debts.  We  have 
recently  had  occasion  to  express  on  this  subject 
our  views  at  large,  and  to  them  we  adhere.  We 
have  considered  with  great  deliberation  the 
views  of  the  majority  who  differ  from  us  and 
we  are  unable  to  yield  our  assent  to  them« 
With  all  proper  deference  and  respect  for  our 
brethren,  we  are  constrained  to  say  that,  in  our 
judgment,the  doctrines  advanced  in  their  opin- 
ions on  this  subject  are  not  only  in  confiict 
with  the  teachings  of  all  the  statesmen  and 
jurista  of  the  country  up  to  a  recent  period. and 
at  variance  with  the  uniform  practice  of  the 


8.),  236;  Metropolitan  Bk.  v.  Van  Dyck,  27  N.  T., 
400;  Knox  v.  Lee.  and  Parker  v.  Davis,  anle^  287, 
Black  V.  Lu8k,0e  111.,  70;  Carpenter  v.  Bank,  99  Vt., 
46;  SbolleDbergerv.  Orinton,  52  Pa.  St.,  9;  0*Neil 
V.  McKewn,  1 S.  C,  147. 

But  not  for  state  taxes.  Lane  County  v.  Oregon, 
74  U.  8.,  XIX.,  101 ;  Perry  v.  Washburn,  20  Cal.,  318 ; 
but  see  Haas  v.  Mlsner,  1  Idaho  T.,  203;  Rhodes  v. 
O'Farrell,  1  Nev.,  SO. 

Where  a  oon tract  by  Its  terms  is  payable  in  gold 
or  silver,  or  coined  money,  a  tender  in  U.  8.  treas- 
ury notes  is  not  sufficient.  The  tender  must  bo 
made  In  coin.  Bronson  v.  Rodos,  74  (J.  S.,  XIX.,  141; 
Trebilcook  v.  Wilson  ante,  4eO:  Rankin  v.  De- 
mott,  61  Peno.  St.,  263;  McGoon  v.  Shirk,  64  III., 
406;  8.  C.  6  Am.  Hep.,  122 ;  Independent  Ins.  Co.  v. 
Thomas,  104  Mass.,  192;  Vllhac  v.  Riven.  28  Cal.,  410 : 
Bank  v.  Van  Vleck*  49  Barb.,  608;  Lulinar  v.  Atl. 
Ins.  Co.,  60  Barb.,  620;  61  N.  Y.,  207;  Wright  v. 
Jacobs,  61  Mo.,  19. 

To  make  a  good  tender  there  must  be  actual  pro- 
duction of  the  money.  Ladd  v.  Patten,  6  U.  S.  1 
Cranch,263;  Walker  v.  Brown,  12  La.  Ann.,  2i66: 
Bnglander  v.  Rogers,  41  Cal..  420;  Camp  v.  Simon, 
34  Ala.,  126;  Pinch  v.  Brook,  1  Blng.  N.  C,  2S3; 
Bakeman  v.  Pooler,  16  Wend.,  637 ;  Strong  v.  Blake, 
441  Barb.,  228;  Steele  v.  Biggs,  22  111.,  643 ;  Alexander 
v.  Brown.  1  C.  &  P.,  288  ; 

But  if  the  creditor  refuses  to  receive  It,  actual 

tiee  18  Wall. 


production  of  the  money  is  not  necessary.  Hazard 
V.  Loring,  10  Cash.,  287 ;  Jackson  v.  Jaoob,3  Bing.  N. 
C,  809 ;  Appleton  v.  Donaldson,  3  Pa.  St.,  381 ;  Dou- 

5 lass  V.  Patrick,  3  Term,  683;Comwcll  v.  Haight,  21 
i.r.,  462;  unless  the  refusal  is  made  on  the  ground 
of  a  claim  of  a  larger  sum.  Dunham  v.  Jackson,  6 
Wend.,  22,  34;  but  see  Black  v.  Smith,  Peake.88; 
Cadman  v.  Lubbock,  6  Dowl.  &  R.,  280:  Rudolph  v. 
Wagner,  36  Ala.,  608;  Thome  v.  Mosher,  20  N.  J. 
Eq.,  267. 

The  tender  must  be  unconditional.  If  accom- 
panied with  a  condition  that  a  receipt  shall  be 
given,  or  that  the  money  shall  be  received  in  full, 
it  will  not  be  sufficient.  Roosevelt  v.  Bull  Head 
Bank,  45  Barb.,  579;  Wood  v.  Hitchcock,  20  Wend., 
47 ;  Holton  v.  Brown,  18  Vt.,  224;  Thayer  v.  Brack- 
ett,  12  Mass.,  460 ;  Sanford  v.  Bulkley,  30  Conn.,  344 ; 
Perkins  v.  Beck,  4  Cranch,  C.  C,  68 ;  Laing  v.  Mea- 
der,  1  Car.  &  P. ,  257 ;  Richardson  v.  Jackson,  8  M.  & 
W.,  298:  Clark  v.  Mayor  of  N.  Y.,  1  Keyes,  9;  Wood 
V.  Hitchcock.  20  Wend.,  47 ;  Draper  v.  Hitt,  48  Vt., 
439 ;  S.  C,  6  Am.  Rep.,  292;  Nye  v.  Chase,  60  Vt.,  306. 
A  tender  of  part  of  entire  demand  is  inoperative. 
Dixon  V.  Clarke.  6  C.  B.,  365;  5  Dowl.  &  L.,  155; 
Helprey  v.  Chicago  R.  R.  Co.,  20  Iowa,  480;  Baker 
V.  Oasque,  8  Strob.,  SS ;  Searles  v.  Sadgrove,  6  Bl. 
&  B.,  639;  Tracy  v.  Strong,  2  Conn.,  669;  Thetford 
V.  Hubbard,  22  Vt.,  440 :  Boyden  v.  Moore,  6  Mass., 
365. 
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SUFBEHB  COUBT  OF  THB  UNITED  BtATBB. 


Dec,  Terx  , 


government  for  nearly  three  quarters  of  a  cen- 
tury, but  that  they  tend  directly  to  break  down 
the  barriers  whicn  separate  a  government  of 
limited  powers  from  a  government  resting  in 
the  unrestrained  will  of  Congress. 

We  are,  therefore,  compelled  by  every  con- 
sideration of  duty  which  may  be  supposed  to 
govern  judicial  officers  on  this  Bench,  to  ex- 
press on  all  proper  occasions  our  dissent  from 
what  we  regard  as  a  wide  departure  from  the 
limitations  of  the  Constitution.  Those  limita- 
tions must  be  preserved,  or  our  government 
will  inevitably  drift  from  the  system  estab- 
lished by  our  fathers  into  a  vast  centralized  and 
consolidated  government. 

Cited-15  Wall.,  196 ;  02  U.  S.,  253 ;  96  U.  S.,  587 ;  110 
n.  8.,  488 ;  46  Ind.,  410 ;  26  Ohio  St.,  342. 


W.  8.  HUNTINGTON  et  al.,  Plffs.  in  Err., 
STATE  OF  TEXAS; 

AND 

FIRST  NATIONAL  BANK  OF  WASHING- 
TON ET  AL.,  PlffB,  in  Err., 

SAME. 

BecMmfor  adcandng  causes  in  tohieh  a  State  m 

party. 

It  is  sufficient  reason  for  giving  preference  to 
cases  in  which  a  State  is  a  party,  that  the  money 
represented  by  the  bonds  sued  for  is  part  of  the 
BCQOoI  fundi  and  Is  very  much  wanted  for  the 
schools. 

[Nos.  420, 528.1 
Argued  Feb.  »,  1872.  Dectded  Feb.  5,  187e. 

IN  ERROR  to  the  Supreme  Court  of  the  Dis- 
trict of  Columbia. 

Motion  to  advance.  The  case  sufficiently  ap- 
pears in  the  opinion. 

Messrs.  R.  T.  Merrick,  Oeo.  Taylor  and  T. 
J.  Dnrant.  for  defendant  in  error,  in  support 
of  motion. 

Meesre.  W.  8.  Cox  and  J.  H.  Ashton*  for 
plaintiffs  in  error,  contra. 

Mr.  C.  Gushing,  for  Bank  of  Washington. 

Mr.  Chief  Justice  Chase  delivered  the  opin- 
ion of  the  court: 

The  motion  to  advance  these  cases  is  made 
under  the  Act  giving  priority  to  certain  cases 
in  which  a  State  is  a  party  in  the  courts  of  the 
United  States.  That  Act  provides  that  it  shall 
be  the  duty  of  the  court,  on  sufficient  reasons 
shown,  to  give  causes,  in  which  a  State  is  a 
party  preference  and  priority  over  all  other 
civil  causes  pending  in  such  court  between  pri- 
vate parties.  The  question  presented  bv  these 
cases  relates  to  the  right  of  the  State  of  Texas 
to  certain  bonds  of  the  United  States,  which 
are  said  under  the  decision  of  this  court  in 
Texaev.  White,  7  Wall.,  700  (74  U.  S., XIX.,  227), 
to  belong  to  the  State ;  and  it  is  stated  by  the 
Governor  of  the  State  that  the  money  repre- 
sented by  the  bonds  is  part  of  the  school  fund, 
and  is  very  much  wanted  for  the  schools.  This 
seems  to  us  sufficient  reason  for  advancing  the 
causes. 

They  wiU,  therefore,  be  specially  assigned  for 
hearing  on  Monday,  the  4th  of  March,  unless  the 
counsel  agree  upon  a  different  day. 

6§0 


THE  TRUSTEES  OF  JEFFERSON  COL- 
LEGE, in  Caitonqburo,  in  the  Countt  op 
Washington,  Fa., Plffs.  in  Err., 

V. 

WASHINGTON  AND  JEFFERSON  COL- 
LEGE; 

AND 

FRANCIS  J.  COLLIER  KT  aj..,  Plffs.  in  Err., 

V. 

SAME. 

AND 

DAVID  C.  HOUSTON,   JOHN  JOHNSON 
KT  AL.,  Plffs.  in  Err., 

V. 

THE  TRUSTEES  OF  JEFFERSON  COL- 
LEGE,  in  Canonbburo,  in  the  County  of 
Washinoton,  Pa.,  and  WASHINGTON 
AND  JEFFERSON  COLLEGE. 

rSee  S.  C,  **  Pennsylvania  CoUege  Cases  "  13  WaiU 
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Amendment  to  charter,  teihen  does  not  impair 
the  obligation  of  the  contract — legidatiw  power 
— supplementary  Act — contracts  of  scholarship, 
alterations  in  charters. 

1.  A  statute  amending  a  charter  of  a  corporation 
passed  with  its  assent,  and  duly  accepted  by  a  cor- 
porate vote  as  an  amendment  to  the  charter,  does 
not  impair  the  obligation  of  the  contract  of  the 
original  charter. 

2.  A  provision  in  a  charter  that  It  shall  not  be  al- 
tered in  any  other  manner  than  by  an  Act  of  the 
Legislature,  is  equivalent  to  an  express  reserva< 
tion  to  the  State  to  make  any  alterations  in  the 
charter  which  the  Legislature  may  deem  expe- 
dient. 

3.  Where  an  Act  uniting  two  colleges  was  valid, 
and  the  two  original  corporations  became  merir^ 
in  one,  neither  of  the  original  corporations  can 
thereafter  Bue  for  any  cause  of  action. 

4.  A  supplementarv  Act  passed  to  make  the  first 
Act  available,  is  within  the  provision  reeervinir 
power  to  the  Legislature  contained  in  the  original 
charter. 

5.  Contracts  for  scholarships  made  with  the  trust- 
ees  of  one  of  the  colleges  before  the  two  institu- 
tions were  united  in  one  corporation,  do  not  vary. 
change  or  modify  the  right  of  the  State  reserved 
in  such  charter  to  alter,  modify  or  amend  such 
charter. 

6.  The  existence  of  such  contracts  between  the 
corporation  and  individuals  would  not  inhibit  the 
Legislature  from  altering,  modifying  or  amending 
the  charter  of  the  corporation  by  virtue  of  a  right 
reserved  to  that  eilect,  or  with  the  assent  of  the 
corporation. 

7.  Charters  may  be  altered,  modified  or  amended 
in  all  cases  where  the  power  to  do  so  is  reserved  In 
the  charter  or  in  some  antecedent  general  law. 

[Nos.  55,  56.  57.] 

Argued  Jan.  9,  187S.     Decided  Feb.  12,  1872, 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Pennsylvania. 

The  cases  are  stated  by  the  court. 

They  were  argued  at  the  same  time,  by  the 
same  counsel. 

Messrs.  Geo.  W.  Woodward,  James  Yeeck, 
Geo.  Shirast  Jr.,  and  Boyd  Crumrine,  for 
the  plaintiffs  in  error.  (Abstract  of  the  brief 
in  the  case  of  Houston,  et  al): 

1.  The  complainants  are  holders  of  valid 
contracts  of  scholarship  issued  by  the  Trustees 

IfOTE.—ConstitutiondUtv  of  law  aUering  eharUr. 
as  impairing  obligatitm  of  eontracis.  See  wtteta 
Dart  Coll.  v.  Woodward,  17  U.  S.  (4  Wheat.),  51& 

80  U.  8. 
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of  Jefferson  College,  at  Canonsburg,  in  Ihe 
County  of  Was^nglon,  in  the  Commonwealth 
of  Pennsylvania. 

2.  The  Acts  of  Assembly  of  the  State  of  Penn- 
sylvania, dated  respectively  Mar.  4,  1865,  and 
Feb.  25, 1869,  providing  for  a  change  of  name, 
location  and  management  of  the  (Allege,  im- 
pair the  obligation  of  said  contracts. 

The  alleged  acceptance,  by  the  Board  of 
Trustees,  of  the  said  Acts  of  Assembly,  is  not 
efficacious  to  preclude  or  estop  the  complain- 
ants from  complaining  of  the  infringements  of 
their  contracts,  and  from  invoking  the  protec- 
tion of  the  Constitution  of  the  United  States. 

The  position  contended  for  by  the  defend- 
ants in  error,  and  sustained  below  is,  that  ev^n 
if  the  legislation  referred  to  does,  in  point  of 
fact,  overturn  or  impair  the  contracts  of  schol- 
arship, yet  the  holders  of  such  contracts  can- 
not be  heard  to  complain,  because  concluded 
by  the  act  of  the  trustees  of  Jefferson  College, 
in  accepting  the  Act  of  1865.  This  position  is 
put  upon  the  supposed  general  right  of  a  pri- 
vate corporation  to  surrender  its  franchises;  and 
the  case  of  MuvMna  v.  Potomac  Co.  ,8  Pet.  ,1^1 ,  is 
relied  on  as  sustaining  the  doctrine. 

The  parties  to  the  contract  in  question  are 
the  trustees  of  Jefferson  College,  the  grantors 
and  the  subscribers  to  the  plan  of  endowment, 
the  grantees  named  in  the  several  scholarships. 
Now,  it  must  be  a  strange  state  of  the  law,  if 
one  of  said  parties,  the  Trustees,  can,by  a  vol- 
untary dissolution,  escape  from  the  obligations 
of  their  contracts.  We  are  not  speaking  of  dis- 
solution caused  by  an  abandonment  of  their 
function,  because  we  suppose  it  will  be  conced- 
ed by  even  the  defendants  in  error,  that  in  such 
a  case,  successors  could  and  would  be  appoint- 
ed to  f  uimi  the  duties  of  the  recreant  trustees. 
Kor  are  we  speaking  of  such  a  case  of  dissolu- 
tion as  might  occur  if  proceedings  were  insti- 
tuted and  carried  through,  to  forfeit  corporate 
franchises  for  acts  of  abuse.  But  the  case  in 
hand  is  that  of  an  attempted  dissolution  by  pro- 
curing and  accepting  an  Act  of  Assembly  dis- 
solving the  Corporation. 

See  Von  Hoffman  v.  QuinGy,  4  Wall.,  235 
(71  U.  8.,  XVllI.,403). 

But  even  if  the  general  rule  be  as  claimed, 
namely:  that  a  private  corporation  can,  by  pro- 
curing and  accepting  an  Act  authorizing  this 
dissolution,  evade  the  obligation  of  its  contracts 
held  by  third  persons;  yet,  such  rule  cannot  be 
successfully  invoked  by  the  defendants  in  the 
present  case,  because  the  Board  of  Trustees  of 
Jefferson  College  were  not  possessed  of  the 
power  to  accept  the  legislation  relied  upon.  Be- 
ing merely  trustees  and  not  the  owners  of  the 
college  fund,  their  powers  extend  to  its  preser- 
vaiion  and  proper  application,  and  not  to  con- 
sent to  its  withdrawal  from  the  existing  bene- 
ficiaries. 

8taU  V.  Adams,  44  Mo.,  570. 

•The  managing  board  cannot  validate  any  im 
proper  change.  Allen  v.  McKeen,  1  Sumn.,  800. 

We  also  may  cite  in  this  connection,  the  pro- 
vision contained  in  the  5th  section  of  the  origi- 
nal charter,  as  follows:  "And  the  constitu- 
tion of  the  said  college  herein  and  hereby  de- 
clared and  established,  shall  be  and  remain  the 
inviolable  constitution  of  the  said  college  for- 
ever, and  the  same  shall  not  be  altered  or  al 
terable  by  any  ordinance  or  law  of  the  said  trust- 
bee  13  Wall. 


ees."  By  this  provision  it  is  plain,  the  trust- 
ees were  absolutely  disabled  from  assisting  in 
the  destruction  of  the  subject  of  their  trust. 

3.  The  power  to  alter,  reserved  to  the  Legis- 
lature of  Pennsylvania  in  the  5th  section  of  the 
Act  incorporating  Jefferson  College,  does  not 
warrant  the  exercise  of  the  power  of  subvert- 
ing the  College,  and  bestow mg  its  franchise 
and  property  upon  another  corporation. 

It  is  contended  that  the  Act  of  Assembly  can 
be  sustained  as  a  valid  exercise,  by  the  Legis- 
lature, of  the  powers  reserved  in  the  6th  sec- 
tion of  the  origmal  charter  of  1802. 

To  this  proposition  our  answer  is  twofold. 
We  claim  first,  that  the  provision  cited  does 
not,  when  properly  construed,  confer  upon  or 
reserve  to  the  Legislature  the  power  to  revoke 
and  resume  the  franchises  granted  by  the  Act 
of  1802,  and  to  confer  them  and  the  property 
acquired  under  them  upon  a  new  and  different 
corporation;  and  second,  that  even  if  the  re- 
served power  be  construed  as  authorizing  the 
Ledslature  to  overturn  Jefferson  CoUe^  and 
to  bestow  its  property  upon  another  institution 
so  far  as  the  State  and  Jefferson  College  are 
concerned,  yet  that  that  power  cannot  be  con- 
stitutionally exercised  so  as  to  affect  subsisting 
rights  and  contracts  held  by  third  parties. 

That  a  power  to  alter  the  constitution  of  the 
college  is  not  a  power  to  revoke  and  destroy  it, 
would  seem  too  plain  for  argument.  A  right 
to  alter  is  plainly  consistent  with  the  perpetual 
existence  of  the  College. 

Allen  V.  MeKeen,  1  Sumn.,  dOO;  Sage  v.  DU- 
lard,  15  B.   Mon..340. 

Kor  can  it  be  successfully  maintained  that, 
because  the  Supreme  Court  of  Pennyslvania 
has  held  that  the  reservation  in  the  present  case 
does  not  confer  power  to  dissolve  and  destroy 
the  Corporation,  the  Federal  Court  is  thereby 
concluded  'from  looking  at  the  reservation 
and  overruling  the  decision  of  the  court  below 
if  they  deem  it  erroneous.  Butz  v.  Muscatine, 
8  Wall.,  575  (75  U.  S.,  XIX..  490). 

4.  But  conceding  that  the  reserved  power 
to  alter  is  equivalent  to  a  power  to  revoke;  that 
a  power  to  modify  is  the  same  thing  with  a  pow- 
er to  terminate  and  destroy ;  yet,  we  contend  that 
while  then  the  exercise  of  such  a  reserved  pow- 
er might  be  valid,  as  between  the  College  and 
the  State,  it  would  be  invalid  and  unconstitu- 
tional so  far  as  third  parties  holding  contracts 
thereby  affected  would  be  concerned.  The  ar- 
gument urged,  that  the  holders  were  bound  to 
know  that  the  Legislature  might  exercise  its 
reserved  power,  begs  the  question.  It  is  true 
that  they  were  bound  to  know  the  reserved  pow- 
er of  the  Legislature;  but  they  also  had  knowl- 
edge of  the  limits  of  legislative  power,  and  the 
restraints  imposed  by  the  Constitution  of  the 
United  States  for  the  jiruaranty  and  protection 
of  contracts,  and  that  the  obligation  of  contracts 
was  sacred  and  beyond  the  reach  of  legislative 
action. 

R  R.  Co,  V.  Veazie,  39  Me.,  381;  Com.  v.  Es- 
sex (7<?..13  Gray,239;  Durfee  v.  R.  R.  O?.,  5  Al- 
len. 230. 

Messrs.  John  A  Wills  and  J.  S.  Black. 
for  defendants  in  error. 

Mr.  Jy^tice  GlUrord  delivered  the  opinion 
of  the  court: 
Jefferson  College  was  incorporated  on  the 
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15th  of  January,  1803,  by  the  name  of  the 
Trustees  of  Jefferson  College  in  Canonsburg  in 
the  County  of  Washington,  for  the  education 
of  youth  in  the  learned  languages  and  the  arts, 
sciences  and  useful  literature.  By  the  charter 
it  was  declared  that  the  trustees  should  be  a 
body  politic  and  corporate,  with  perpetual  suc- 
cession, in  deed  and  in  law,  to  all  intents  and 
purposes  whatsoever,  and  that  the  constitution 
of  the  College  "  shall  not  be  altered  or  alterable 
by  any  ordinance  or  law  of  the  said  trustees, 
nor  in  any  other  manner  than  by  an  Act  of  the 
Legislature  of  the  Commonwealth." 

Washington  College  was  incorporated  on  the 
38th  of  March,  1806,  bv  the  name  of  The  Trust- 
ees of  Washington  College  for  the  education  of 
youth  in  the  learned  and  foreign  languages,  the 
useful  arts,  sciences  and  literature,  and  was 
located  in  the  Town  of  Washington,  seven 
miles  distant  from  Jefferson  College,  in  the  same 
County. 

Experience  showed  in  the  progress  of  events 
that  the  interests  of  both  institutions  would  be 
promoted  in  their  union,  and  the  friends  of 
[)oth  united  in  a  common  effort  to  effect  that 
object.  Application  was  accordingly  made  to 
the  Legislature  for  that  purpose,  and  on  the  4th 
of  March,  1865,  the  Legislature  passed  the  '*  Act 
to  Unite  the  Colleges  of  Jefferson  and  Wash- 
ington, in  the  County  of  Washington,  and  to 
Erect  the  Same  into  one  Corporation  under  the 
Name  of  Washington  and  Jefferson  College." 
Enough  is  stated  in  the  preamble  of  the  Act  to 
show  that  the  application  was  made  to  promote 
the  best  interests  of  both  institutions,  and  that 
the  legislative  Act  which  is  the  subject  of  com- 
plaint was  passed  at  their  united  request  and 
to  sanction  the  union  which  their  respective 
trustees  had  previously  agreed  to  establish. 
Inconveniences  resulted  from  the  provisions 
contained  in  the  18th  section  of  the  Act,  which 
impliedly  forbid  any  change  in  the  sites  of  the 
respective  colleges,  and  also  provided  that  the 
studies  of  certam  classes  of  the  students  should 
be  pursued  at  each  of  the  two  institutions,  and 
to  that  end  prescribed  certain  rules  for  appro- 
priating to  each  certain  portions  of  the  income 
derived  from  the  funds  of  the  institution,  and 
the  manner  in  which  the  same  should  be  ex- 
pended and  applied  by  the  trustees.  Such  em- 
barrassments increasing,  the  Legislature  passed 
a  supplementary  Act,  providing  that  the  sev- 
eral departments  of  the  two  colleges  should  be 
closely  united,  and  that  the  united  institution 
should  be  located  as  therein  prescribed.  Meas- 
ures were  also  prescribed  in  the  same  Act  for 
determining  the  location  of  the  united  institu- 
tion, and  it  appears  that  those  measures,  when 
carried  into  effect,  resulted  in  fixing  the  loca- 
tion at  Washington,  in  the  County  of  the  same 
name.  Certain  parties  are  dissatisfied  with  the 
new  arrangement,  and  it  appears  that,  on  the 
34th  of  August,  1869,  three  bills  in  equity  were 
filed  in  the  state  court,  praying  that  the  last 
named  Act  of  the  Legislature  may  be  declared 
null  and  void  as  repugnant  to  the  9th  article  of 
the  Constitution  of  the  State,  and  to  the  10th 
section  of  the  Ist  article  of  the  Federal  Consti- 
tution. Different  parties  complain  in  each  of 
the  several  cases,  but  the  subject-matter  of  the 
complaint  involves  substantially  the  same  con- 
siderations in  all  the  cases.  Those  complain- 
ing in  the  first  case  are  the  Trustees  of  Jefferson 
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College.  Complainants  in  the  second  case  are 
certain  members  of  the  Board  of  TroBtees  of 
Washington  and  Jefferson  College,  who  oppose 
the  provisions  of  the  Act  of  the  36th  of  Feb- 
ruary,  1869,  and  deny  that  the  Board  of  Trust- 
ees, even  by  a  vote  of  two  thirds  of  the  mem- 
bers, as  therein  required,  can  proper! v  remove 
the  College  or  dispose  of  the  college  baildinsB 
as  therein  contemplated.  Objections  are  maae 
by  the  complainants  in  the  last  case  to  both  the 
before  mentioned  Acts  of  the  Legislature,  and 
they  claim  the  ri^ht  to  ask  the  interposition  of 
the  court,  upon  the  ground  that  they  are  own- 
ers of  certain  scholarships  in  Jefferson  Golle^, 
as  more  fully  set  forth  in  the  biU  of  comphun- 
ant.  and  they  pray  that  both  of  the  said  Acts 
of  Assembly  may  be  declared  null  and  void  for 
the  same  reasons  as  those  set  forth  in  the  other 
two  cases. 

I.  Examination  of  these  cases  will  be  made 
in  the  order  they  appear  on  the  calendar,  com- 
mencing with  the  case  in  which  the  Trustees  of 
Jefferson  College  are  the  complainants.  They 
bring  their  bill  of  complaint  against  the  two 
colleges  as  united,  under  the  first  Act  of  As- 
sembly passed  for  that  purpose.  Service  was 
made  and  the  respondents  appeared  and  pleaded 
in  bar  that  the  complainants,  as  such  Trustees, 
duly  accepted  the  Act  of  Assembly  creating  the 
union  of  the  two  institutions  and  that,  having 
accepted  the  same,  they,  as  a  Corporation,  be- 
came dissolved  and  ceased  to  exist,  and  have 
no  authority  to  maintain  their  bill  of  com- 
plaint. Apart  from  the  plea  in  bar  they  also 
filed  an  answer,  but  as  the  whole  issue  is  pre- 
sented in  the  plea  in  bar  it  will  not  be  neces- 
sary to  enter  into  those  details.  Opposed  to 
that  plea  is  the  replication  of  the  complainants, 
in  which  they  deny  the  allegation  that  they,  as 
a  Corporation,  became  dissolved,  or  that  they 
ceased  to  exist  as  alleged  in  the  plea  In  bar,  and 
renew  their  prayer  for  relief.  Both  psdrtles 
were  heard,  and  the  Supreme  Court  of  the 
State  entered  a  decree  for  the  respondents,  dis- 
missing the  bill  of  complaint.  Decrees  for  the 
respondents  were  also  entered  in  the  other  two 
cases,  and  the  respective  complainants  sued  out 
writs  of  error  under  the  35th  section  of  the 
Judiciary  Act,  and  removed  the  respecUve 
causes  into  this  court  for  reexamination. 

Whether  the  Act  of  Assembly  in  question  in 
this  case  is  or  is  not  repugnant  to  the  Constitu- 
tion of  the  State  is  conclusively  settled  against 
the  complainants  by  the  decision  in  this  very 
case,  and  the  question  is  not  one  open  to  re- 
examination in  this  court,  as  it  is  not  one  of 
federal  cognizance  in  a  case  brought  here  by  a 
writ  of  error  to  a  state  court.  Nothing,  there- 
fore, remains  to  be  examined  but  the  second 
question  presented  in  the  pleadings,  which  is, 
whether  the  supplementaiy  Act  of  Assembly 
uniting  the  two  institutions  and  providing  that 
there  should  be  but  one  location  of  the  same 
for  any  purpose,  impairs  the  obligation  of  the 
contract  between  the  State  and  the  Corporation 
of  Jefferson  College,  as  created  by  the  orijpnal 
charter;  or,  in  other  words,  whether  it  is  re- 
pugnant to  the  10th  section  of  the  Ist  article  of 
the  Federal  Constitution. 

Corporate  franchises  granted  to  private  cor- 
porations, if  duly  accepted  by  the  corporators, 
partake  of  the  nature  of  legal  estates,  as  the 
grant  under  such  circumstances  becomes  a  oon- 
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tract  within  the  protection  of  that  clause  of  the 
Constitution  which  ordains  that  no  State  shall 
pass  any  law  impairing  the  obligation  of  con- 
tracts. Darimoum  CoU,  ▼.  Woodward,  4  Wheat., 
700.    Charters  of  private  corporations  are  re- 
garded as  executed  contracts  between  the  gov- 
^rnment  and  the  corporators,  and  the  rule  is 
well  settled  that  the  Legislature  cannot  repeal, 
impair  or  alter  such  a  charter  against  the  con- 
sent or  without  the  default  of  the  corporation 
Judicially  ascertained  and  declared.    Fletcher  "9, 
Peck,  6  Cranch,  186 ;  TerreU  v,  Taylor,  9  Cranch, 
^1.     Of  course  these  remarks  apply  only  to 
Acts  of  incorporation  which  do  not  contain  any 
reservations  or  provisions  annexing  conditions 
to    the  charter  modifying  and    limiting  the 
nature  of  the  contract.    Cases  often  arise  where 
the  Legislature,  in  granting  an  Act  of  incor- 
poration for  a  private  purpose,  either  make  the 
•duration  of  the  charter  conditional,  or  reserve 
to  the  State  the  power  to  alter,  modify  or  re- 
peal the  same  at  pleasure.    Where  such  a  pro- 
vision is  incorporated  in  the  charter,  it  is  clear 
thai  it  qualifies  the  grant,  and  that  the  subse- 
<^uent  exercise  of  that  reserved  power  cannot  be 
regarded  as  an  Act  within  the  prohibition  of 
the  Constitution.     Such  a  power  also,  that  is, 
the  power  to  alter,  modify  or  repeal  an  Act  of 
incorporation,  is   frequently  reserved  to  the 
State  by  a  general  law  applicable  to  all  Acts  of 
incorporation,  or  to  certain  classes  of  the  same, 
4IS  the  case  may  be,  in  which  case  it  is  equally 
clear  that  the  power  may  be  exercised  whenever 
it  appears  that  the  Act  of  incorporation  is  one 
which  falls  within  the  reservation  and  that  the 
<^arter  was  granted  subsequent  to  the  passage 
of  the  general  law,  even  Uiough  the  charter 
contains  no  such  condition  nor  any  allusion  to 
such  a  reservation.    Da/rimouth  (Ml.  v.   Wood- 
uard,  4  Wheat.,  708;  Oen  Hotp.  v.  Ins.  Co.,  4 
Oray,  237;  Sujfdam  v.  Mo&re,  8  Barb.,  858; 
Ang.  &  Ames.  Corp.  t9th  ed.).  sec.  767.  p.  787. 
Keservations  in  such  a  charter,  it  is  admitted, 
may  be  made,  and  it  is  also  conceded  that 
where  they  exist  the  exercise  of  the  power  re- 
served by  a  subsequent  Legislature  does  not  im- 
pair the  obligation  of  the  contract  created  by 
the  original  Act  of  incorporation.    Subsequent 
legislation  altering  or  modifying  the  provisions 
of  such  a  charter,   where  there  is  no  such 
reservation,  is  certainly  unauthorized  if  it  is 
prejudicial  to  the  rights  of  the  corporators,  and 
was  passed  without  their  assent,  but  the  con- 
verse of  the  proposition  is  also  true,  that  if  the 
new    provisions  altering   and    modifving  the 
-charter  were  passed  with  the  assent  of  the  cor- 
poration and  they  were  duly  accepted  by  a  cor- 
porate  vote  as  amendments  to  the  original 
<;harler,  they  cannot  be  regarded  as  impairing 
the  obligation  of  the  contract  created  by  the 
original  charter.    Mumma  v.  Potomac  Go.,  8 
Pet.,  286;  Dartmouth  CoU.   v.    Woodwwrd,  4 
Wheat.,  713;  SUe  v.  Bloom,  19  Johns.,  474; 
Middle  v.  Locke  and  Can. ,  7  Mass. ,  1^ ;  McLaren 
V.  Pennington,  1  Paige,  Ch.,  107;  Lincoln  dt 
Ken.  Bk.  v.  Biehardeon,  1  Me.,  79;  Monongaheia 
Jiav.  Co.  V.  Coon,  6  Pa.  St.,  379;  Com.  v.  CuUen, 
13 Pa.  St.,  188;  Spraguev.  lU.  Bit.  B,  B.  Co.,  19 
III..  174;  Joif  V.  Jaekeon  Co.,ll  Mich.,  155.    Pri- 
vate charters,  or  such  as  are  granted  for  the  private 
benefit  of  the  corporators,  are  held  to  be  con- 
tracts because  the^  are  based  for  their  con- 
Atderation  on  the  Uabilities  and  duties  which 
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the  corporators  assume  by  accepting  the  terms 
therein  specified,  and  the  grant  of  the  franchise 
on  that  account  can  no  more  be  resumed  by 
the  Legislature  or  its  benefits  diminished  or  im- 
paired without  the  assent  of  the  corporators 
than  any  other  grant  of  property  or  legal  estate, 
unless  the  ri^ht  to  do  so  is  reserved  in  the  Act 
of  incorporation  or  in  some  general  law  of  the 
State  which  was  in  operation  at  the  time  the 
charter  was  granted.  Cool.  Const.  Lim.,  379; 
Binghamton  Bridge  case,  8  Wall.,  51  [70  U. 
S..  XVIIL,  187];  Piqua  Bank  v.  Knoop,  16 
How.,  869;  Vincennes  Univ.  v.  Indiana,  14 
How.,  868;  Planters'  Bk.  v.  Sharp,  6  How., 
801. 

Apply  those  principles  to  the  case  under  con- 
sideration, and  it  is  quite  clear  that  the  decision 
of  the  state  court  was  correct,  as  the  5th  section 
of  the  charter,  by  necessary  implication,  re- 
serves to  the  State  the  power  to  alter,  modify 
or  amend  the  charter  without  any  prescribed 
limitation.  Provision  is  there  made  that  the 
constitution  of  the  College  shall  not  be  altered 
or  alterable  b^  any  ordinance  of  law  of  the 
trustees,  "  nor  m  any  other  manner  than  bv  an 
Act  of  the  Legislature  of  the  Commonwealth," 
which  is  in  allrespects  equivalent  to  an  express 
reservation  to  the  State  to  make  any  alterations 
in  the  charter  which  the  Legislature  in  its  wis- 
dom may  deem  fit.  just  and  expedient  to  enact, 
and  the  donors  of  the  institution  are  as  much 
bound  by  that  provision  as  the  trustees.  B.  B.  v. 
Ihuiley,U^.Y.,d!i4; Plank BoadY.  Thatcher, 
11  N.  Y.,  103. 

Suppose,  however,  the  fact  were  otherwise, 
still  the  respondents  must  prevail,  as  it  is  ad- 
mitted that  the  complainants  accepted  the  Act 
passed  to  unite  the  two  Colleges  and  to  erect  the 
same  into  one  Corporation,  which  supports  to 
every  intent  the  respondents'  plea  in  bar  and 
utterly  disproves  the  allegations  of  the  complain- 
ants' replication  denying  that  the  complainant 
Corporation  was  dissolved  before  their  bill  of 
complaint  was  filed.  Doubts  have  often  been 
expressed  whether  a  private  corporation  can  be 
dissolved  by  the  surrender  of  its  corporate 
franchise  into  the  hands  of  the  government,  but 
the  question  presented  in  this  case  is  not  of  that 
character,  as  the  Act  of  the  Legislature  uniting 
the  two  colle^  did  not  contemplate  that  either 
college  as  an  institution  of  learning  should  cease 
to  exist,  or  that  the  funds  of  either  should  be 
devoted  to  any  other  use  than  that  described  in 
the  original  charters.  All  that  was  contem- 
plated by  the  Act  in  question  was  that  the  two 
institutions  should  be  united  in  one  Corporation, 
as  requested  by  the  friends  and  patrons  of  both, 
that  they  might  secure  greater  patronage  and 
be  able  to  extend  their  usefulness  and  carry  out 
more  effectually  the  great  end  and  aim  of  their 
creation.  Authorized  as  the  Act  of  the  Legisla- 
ture was  by  the  reservation  contained  in  the 
original  charter,  and  sanctioned  as  the  Act  was 
by  having  been  adopted  by  the  corporators, 
it  is  clear  to  a  demonstration  that  the  Act  unit- 
ing the  two  colleges  was  a  valid  Act,  and  that 
the  two  original  Corporations  became  merged 
in  the  one  Corporation  created  by  the  amenda- 
tory and  enabling  Act  passed  for  that  purpose, 
and  that  neither  of  the  original  Corporations  is 
competent  to  sue  for  any  cause  of  action  subse- 
quent in  date  to  their  acceptance  of  the  new 
Act  of  incorporation.    Beverey.  Copper  Co.,  1^ 
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Pick.,  861;  AttyGen,  ▼.  Clergy  8oc„  10  Rich. 
£a.,  604. 

il.  Sufficient  has  already  been  remarked  to 
show  that  the  case  of  the  dissenting  trustees  of 
the  new  Corporation,  which  Ib  the  second  case, 
is  ffoyemed  by  the  same  principles  as  the  pre- 
ceding case.  They  admit  that  the  Act  of  the 
Legluature  uniting  the  two  colleges  in  one  cor- 
poration was  duly  accepted  by  the  original  cor- 
porators, and  they  also  admit  in  effect  that  it  is 
a  valid  law.  Express  provision  was  therein 
made  that  the  two  colleges  should  be  united  in 
one  corporation  by  the  name  of  Washington 
and  Jefferson  College,  and  that  the  new  Corpo- 
ration should  possess  and  enjoy  all  the  capaci- 
ties, powers,  privileges,  immunities  and  fran- 
chises which  were  possessed  and  enjoyed  by 
the  original  institutions  and  the  trustees  there- 
of "  with  such  enlargements  and  subject  to 
such  changes  therein  as  are  made  by  this  Act." 
Accepted  as  that  Act  was  by  the  trustees  of  the 
original  institutions,  they  not  only  ratified  the 
reservation  contained  in  the  5th  section  of  the 
charter  of  Jefferson  Collese,  but  thev  in  ex- 
press terms  adopted  the  changes  made  in  the 
amended  charter  uniting  the  two  institutions  in 
one  Corporation. 

Viewed  in  the  light  of  these  suffgestions,  the 
present  case  stands  Just  as  it  woula  if  the  reser- 
vation contained  in  the  original  charter  had 
been  in  terms  incorporated  into  the  new  char- 
ter uniting  the  two  institutions  into  one  Cor- 
poration, which  the  complainants  in  this  case 
admit  is  a  valid  Act  of  the  Legislature.  Such 
an  admission,  however,  is  not  necessary  to  es- 
tablish that  fact,  as  the  Act  was  passed  by  the 
assent  of  the  two  Corporations  and  in  pursu- 
ance of  the  reserved  power  to  that  effect  con- 
tained in  the  original  charter  of  the  Corporation 
to  which  the  complaining  corporators  in  the 
preceding  case  belonged.  Grant  that  the  pow- 
er existed  in  the  Legislature  to  pass  the  Act 
uniting  Uie  two  institutions,  and  it  follows  that 
the  supplementary  Act  which  was  passed  to 
render  the  flrst'Act  practically  available,  is  also 
a  rightful  exercise  of  legislative  authority,  as 
it  is  clear  that  substantially  the  same  reserva- 
tion is  contained  in  the  Act  providing  for  the 
union  of  the  two  institutions  as  that  contained 
in  the  original  charter  by  virtue  of  which  the 
Act  was  passed  uniting  the  two  institutions  in 
one  Corporation.  BcuGy  v.  HoUigter,  26  N.  Y., 
112;  Skerman  v.  Smith,  1  Black,  587  [66  U.  S., 
XVIL.  168].  Tested  by  these  considerations, 
the  court  here  is  of  the'opinion  that  the  decis- 
ion of  the  state  court  in  the  second  case  is  also 
correct. 

III.  Plans  of  various  kinds  were  devised  by 
the  trustees  of  Jefferson  College  and  put  in 
operation  for  the  endowment  of  the  institution ; 
and,  among  others,  was  the  plan  of  establish- 
ing what  was  called  scholarships,  whereby  a 
contributor  on  payment  of  $25  bed&me  entitled 
to  tuition  for  one  person  for  a  prescribed 
period,  called  a  right  to  a  single  scholarship; 
or,  on  pajrmentof  |50,  to  a  family  scholarship; 
or  on  payment  of  $100,  to  tuition  for  thirty 
years;  or,  on  payment  of  $400,  to  a  perpetual 
scholarship,  to  be  designated  by  whatever 
name  the  contributor  might  select.  Contracts 
of  the  kind  were  outstanding  at  the  respective 
times  when  eadi  of  the  two  Acts  of  the  Legis- 
lature in  question  was  passed,  and  the  com 
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plainants  in  the  third  case  are  owners  of  such 
scholarships,  and  they  bring  their  bill  of  com> 
plaint,  for  Uiemselves  and  such  other  persouft 
owning  such  scholarships  as  may  desire  to  unite 
in  the  bill  for  the  relief  therein  prayed.  They 
pray  that  both  of  the  before  mentioned  Acts  of 
the  Legislature  may  be  declared  null  and  void 
as  repugnant  both  to  the  State  and  Federal 
Constitution,  but  it  will  be  sufficient  to  remark, 
without  entering  into  any  further  explanations, 
that  the  second  question  is  the  only  one  which 
can  be  reexamined  in  this  court.  What  they 
claim  is  that  the  Acts  of  the  Legislature  in 

?[uestion  impair  the  obligation  of  their  contracU 
or  scholarship  as  made  with  the  Trustees  of 
Jefferson  College  before  the  two  institutions 
were  united  in  one  Corporation.  Reference 
must  be  made  to  the  charter  creating  the  union 
as  well  as  to  the  original  charters  in  order  to  as- 
certain whether  there  is  any  foundation  for  the 
allegations  of  the  bill  of  complaint. 

By  the  1st  section  of  the  Act  creating  the 
union  it  is  provided  that  the  new  Corporation 
''shall  possess  and  enjoy  all  the  capacities, 
powers,  privileges,  immunities  and  franchisee 
which  were  conferred  upon  and  held  by  said 
Colleges  of  Jefferson  and  Washington  and  the- 
Trustees  thereof,  with  such  enlargements  and 
subject  to  such  changes  therein  as  are  made  bv 
this  Act."  Section  two  also  provides  that  all 
the  real  and  personal  property  held  and  pos- 
sessed by  or  in  trust  for  the  said  Colleges,  with 
all  the  endowment  funds,  choees  in  action, 
stocks,  bequests  and  devises,  and  all  other 
rights  whatever  to  them  belonging,  are  thereby 
transferred  to  and  vested  in  the  new  corporation ; 
and  the  further  provision  is  that  "all  the  sev- 
eral liabilities  of  said  two  Colleges  or  Corpora- 
tions, by  either  of  them  suffered  or  created,  in- 
cluding the  scholarships  heretofore  granted  by 
and  obligatory  upon  each  of  them,  are  hereby 
imposed  upon  and  declared  to  t)e  assumed  by 
the  Corporation  hereby  created,  which  shall 
discharge  and  perform  the  same  without  dimi- 
nution or  abatement." 

Undoubtedly,  the  corporate  franchises  of  the 
two  institutions  were  contracts  of  the  descrip- 
tion protected  by  that  clause  of  the  Constitution 
which  ordains  that  no  State  ^all  pass  any  law 
impairing  the  obligation  of  contracts,  but  the 
contract  involved  in  such  an  Act  of  incorpora- 
tion is  a  contract  between  the  State  and  the 
Corporation,  and  as  such  the  terms  of  the  con- 
tract may,  as  a  general  rule,  be  altered,  modi- 
fied or  amended  by  the  assent  of  the  Corpora- 
tion, even  though  the  charter  contains  no  such 
reservation  and  there  was  none  such  existing 
in  any  general  law  of  the  State  at  the  time  the 
charter  was  granted.  Persons  making  contracts 
with  a  private  corporation  know  that  the  Leg- 
islature, even  without  the  assent  of  the  corpo- 
ration, may  amend,  alter  or  modify  their  char- 
ters in  all  cases  where  the  power  to  do  so  is  re- 
served in  the  charter  or  in  any  antecedent 
general  law  in  operation  at  the  time  the  charter 
was  granted,  and  they  also  know  that  such 
amenoments,  alterations,  and  modificatioos 
may,  as  a  general  rule,  be  made  by  the  Legis- 
lature with  the  assent  of  the  corporation,  even 
in  cases  where  the  charter  is  unconditional  in 
its  terms  and  there  is  no  general  law  of  the 
State  containing  any  such  reservation.  Such 
contracts  made  between   individuals  and  the 
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corporation  do  not  vary  or  in  any  manner 
cluuige  or  modify  the  relation  between  the 
State  and  the  corporation  in  respect  to  the 
right  of  the  State  to  alter,  modify  or  amend 
8uch  a  charter,  as  the  power  to  pass  such  laws 
depends  upon  the  assent  of  the  corporation  or 
upon  some  reservation  made  at  the  time,  as 
evidenced  by  some  pre  existing  general  ]aw  or 
by  an  express  provision  incorporated  into  the 
charter.  Oases  arise,undoubtedly,where  a  court 
of  equity  will  enjoin  a  corporation  not  to  pro 
ceed  under  an  amendment   to   their  charter 

r)ed  by  their  assent,  as  where  the  effect  would 
to  enable  the  corporation  to  violate  their 
contracts  with  third  persons,  but  no  such  ques- 
tion is  here  presented  for  Uie  decision  of  this 
court,  nor  can  it  ever  be  under  a  writ  of  error 
to  a  state  court.  Questions  of  that  kind  are 
addressed  very  largdy  to  the  judicial  discretion 
of  the  court,  and  create  the  necessity  for  in- 
quiiy  into  the  facts  of  the  case  and  for  an  ex- 
amination into  all  the  surrounding  circum- 
stances. RduecUl  V.  Maduon  Univ.,  8  Barb., 
174.  Bevond  doubt  such  a  question  may  be 
presented  in  the  circuit  court  in  the  exercise  of 
Its  jurisdiction, concurrent  with  the  state  courts, 
but  it  is  clear  that  such  a  question  can  never  be 
brought  here  for  rp-examination  by  a  writ  of 
error  to  a  state  court,  as  such  a  writ  only  re- 
moves into  this  court  the  questions,  or  some  one 
of  the  questions,  desoribed  in  the  25th  section 
of  the  .Judiciary  Act.  Ward  v.  8oe.  AUy»,,  1 
Coll.  Ch.,  877.  Considerations  of  that  kind 
must,  therefore,  be  dismissed,  as  the  only  ques- 
tion presented  for  decision  is  whether  the  Acts 
of  the  Legislature  mentioned  in  the  bill  of 
complaint  impair  the  obligation  of  the  con- 
tracts for  scholarship  made  by  the  complain- 
ants with  the  Trustees  of  Jefferson  College. 

Decided  cases  are  referred  to  in  which  it  is 
held  that  the  trustees  of  such  an  institution, 
where  the  terms  of  the  charter  amount  to  a 
contract  and  the  charter  contains  no  reservation 
of  a  right  to  alter,  modify  or  amend  it,  cannot 
consent  to  any  change  in  the  charter  made  by 
the  Legislature,  which  contemplates  a  diversion 
of  the  funds  of  the  institution  to  any  other  pur 
pose  than  that  described  and  declared  in  the 
ori^nal  charter.  All  or  nearly  all  of  such  de- 
cisions are  based  on  a  state  of  facts  where  an  at- 
tempt was  made  to  take  the  control  of  such  an 
institution  from  one  religious  sect  or  denomina- 
tion and  to  give  the  control  of  it  to  another  and 
a  different  sect  or  denomination,  in  violation  of 
the  intent  and  purpose  of  the  original  donors  of 
the  institution.  &aU  v.  Adorns,  44  Mo.,  570. 
Questions  of  that  kind,  however,  are  not  in- 
volved in  the  present  record,  nor  do  the  court 
intend  to  express  any  opinion  in  respect  to  such 
a  controversy.  Charters  of  the  kind  may  cer- 
tainly be  altered,  modified  or  amended  in  all 
cases  where  the  power  to  pass  such  laws  is  re- 
served in  the  charter  or  in  some  antecedent  gen- 
eral law,  nor  can  it  be  doubted  that  the  assent 
of  the  Corporation  is  sufficient  to  render  such 
legislation  valid,  unless  it  appears  that  the  new 
legislation  will  have  the  ^ect  to  change  the 
control  of  the  institution,  or  to  divert  the  fund 
of  the  donors  to  some  new  use  inconsistent  with 
the  intent  and  purpose  for  which  the  endow- 
ment was  orifrinally  made.  Pa.  R.  B,  Co,  v. 
CamU  Com^$,'%i  Pa.  St.,  22.  Consent  of  the 
corporation,  it  is  conceded,  is  sufficient  to  war- 
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rant  alteration,  modification  and  amendments 
in  the  charters  of  moneyed,  business  and  com- 
mercial corporations,  and  it  is  not  perceived 
that  the  question  presented  in  Uiis  record  stands 
upon  any  different  footing  from  such  as  arise 
out  of  legislation  of  that  character,  as  the  prin- 
cipal objection  to  the  le^lation  in  question  is 
that  the  removal  of  Jefferson  College  to  the 
newly  selected  location  exposes  the  complain- 
ants, as  owners  of  the  scholarships,  to  increased 
expense  and  to  additional  inconvenience.  AUen 
V.  MeEeen,  1  Sumn.,  299.  They  do  not  pretend 
that  the  effect  of  the  new  legislation  will  be  to 
lessen  the  influence  and  us^ulness  of  the  col- 
lege, or  to  divert  the  funds  to  a  different  pur- 
pose from  that  which  was  intended  by  the  do- 
nors, nor  that  it  will  have  the  effect  to  change 
the  character  of  the  institution  from  the  origi- 
nal purpose  and  design  of  its  founders.  Pre- 
tenses of  the  kind,  if  set  up,  could  not  be  sup- 
ported, as  the  whole  recora  shows  that  the  two 
Acts  of  Assembly  were  passed  at  the  earnest 
solicitation  of  the  patrons  of  the  two  institutions 
as  well  as  at  the  request  of  the  respective  Boards 
of  Trustees. 

Even  suppose  that  the  consent  of  the  Corpora- 
tion is  no  answer  to  the  objections  of  the  com- 
plainants, still  the  decree  of  the  state  court 
must  be  affirm^,  as  it  is  clear  that  the  reserva- 
tion in  the  charter  fuUy  warranted  the  Legisla- 
ture in  passing  both  the  Acts  which  are  the  sub- 
ject of  complaint.  Paaple  v.  Manhattan  Co.,  Q 
Wend.,  861;  Boxlmry  v.  B.  R  Co.,  6  Cush., 
424;  White  v.  B.  B.,  14 Barb.,  559.  Suggestion 
may  be  made  that  the  reservation  even  in  the 
original  charter  is  not  exprrased  in  direct  terms, 
but  the  terms  are  the  same  as  those  employed 
in  the  charter  which  was  the  subject  of  judicial 
examination  in  the  case  of  CommonweaUh  v. 
Bonsall,  8  Whart.,  565,  which  was  decided 
more  than  thirty  years  ago  by  the  Supreme 
Court  of  the  State.  Provision  was  made  in 
the  charter  in  that  case  that  the  constitution 
of  a  certain  public  school  should  not  be  altered 
or  alterable  by  any  laws  of  the  trustees,  or  in 
any  other  manner  tnan  by  an  Act  of  the  Legis- 
lature of  this  State.  When  incorporated  the 
cluirter  of  the  school  provided  that  the  trustees 
should  be  chosen  by  such  persons  as  had  con- 
tributed or  should  contribute  to  the  amount  of 
forty  shillings  for  the  purposes  of  the  Corpora- 
tion. Pursuant  to  the  petition  of  the  trustees 
the  Legislature  passed  an  Act  which  repealed 
that  clause  of  the  charter,  and  provided  that  all 
the  citizens  residing  within  the  limits  of  the 
township  should  be  entitled  to  vote  at  all  such 
elections,  and  the  Supreme  Court  of  the  State 
held  unanimously  that  the  Act  of  Assembly  was 
a  valid  Act,  even  though  it  was  not  accepted 
by  the  Corporation.  Reference  is  made  to  that 
case  to  show  that  the  clause  in  the  charter  of  Jef- 
ferson College,  called  the  reservation,  furnished 
complete  authority  to  alter,  modify  or  amend 
the  charter,  and  certainly  it  must  be  conceded 
that  that  case  is  a  decisive  authority  to  that 
point.  State  Y.MUler,  81  N.  J.  (lAw),fi21;  Story 
V.  Jersey  City,  16  N.  J.,  18. 

Controlled  by  these  reason8,thecourtiBof  the 
opinion  that  the  Act  uniting  the  two  colleges 
in  one  Corporation  was  a  valid  Act  even  as 
against  the  complainants  in  the  third  case. 

They  complain  also  of  the  supplementary 
Act,  but  th^  hardly  contend  that  the  Legisla- 
tes 
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ture,  in  passing  the  Act  to  unite  the  two  insti- 
tutions, parted  with  any  power  which  was  re- 
served in  the  original  charter  of  Jefferson  Col 
lege  to  enact  any  proper  law  to  alter,  modify 
or  amend  the  Act  providing  for  that  union.  Ex- 
tended argument  upon  that  topic  does  not  seem 
to  be  necessary,  as  there  is  not  a  word  in  the  Act 
which  favors  such  a  construction  or  which  gives 
such  a  tlipory  the  slighest  support.  Proper  care 
was  taken  by  the  Legislature  to  protect  the  rights 
of  these  complainants  by  incorporating  into  the 
Act  uniting  the  two  Colleges,  a  provision  that 
the  new  Corporation  should  discharge  and  per- 
form those  liabilities  without  dimmutlon  or 
abatement.  Such  contracts  were  made  with  the 
trustees  and  not  with  the  8tate,and  it  is  a  mistake 
to  suppose  that  the  existence  of  such  a  contract 
between  the  Corporation  and  an  individual 
would  inhibit  the  Legislature  from  altering, 
modifying  or  amending  the  charter  of  the  Cor- 
poration by  virtue  of  a  right  reserved  to  that  ef  • 
lect,  or  with  the  asftent  of  the  Corporation,  if, 
in  view  of  all  the  circumstances,  the  Legislature 
should  see  fit  to  exercise  that  power. 
The  decree  in  each  case  is  affirmed. 

Clted-16  Wall.,  488.  4»,  4OT,  611,  682 ;  98  U.  Sj.  386 : 
101  U.  8.,  540;  105  U.  S..  18;  16  Blatohf.,65,  68;  35 
Wis.,  271, 576. 


PINCKNEY  C.  BETHELL,  Plff.  in  Bhr,, 


V. 

EDWARD  MATHEWS. 

(See  8.  C,  13  Wall.,  1-3.) 

Party  cannot  object  to  ruUnge  in  hde  oton  favor— 
insufficient  steUement  of  facts. 

1.  A  plaintiff  in  error  cannot  take  advantagre  of 
rulings  upon  exceptions  In  his  own  favor,  even  if 

erroneous.  ,  ^  ,  . 

2.  A  statement  of  facta  signed  by  counsel  cannot 
be  noticed  upon  error. 

[No.  97.] 
Argued  Feb.  7,  1872.       Decided  Feb.  if,  187g. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Louisiana. 

This  suit  was  commenced  in  one  of  the  Slate 
Courts  of  Louisiana  in  the  City  of  New  Orleans 
by  the  plaintiff  in  error,  a  citizen  of  Louisiana, 
against  the  defendant,  Edward  Mathews,  a 
citizen  of  New  York. 

The  defendant,  on  first  entering  his  appear- 
ance in  the  state  court,  petitioned  to  have  the 
cause  transferred,  under  the  12th  seciion  of  the 
Judiciary  Act  of  1789,  to  the  Circuit  Court  of 
the  United  States  for  the  district  in  which  the 
state  court  was  held. 

The  proper  formalities  having  been  complied 
with,  the  cause  was  transferred. 

The  petition  filed  by  the  plaintiff  in  error 
claimed  from  the  defendant  $10,000  with  in- 
terest, being  the  segregate  amount  of  two  prom- 
issory notes  for  $5,000  each,  drawn  by  John  S. 
Chambliss.of  Wilkinson  County,  Miss.,  the  one 
dated  New  Orleans,  Jan.  26, 1861,  payable  Nov. 
1, 1861,  to  the  order  of,  and  Indorsed  by,  Brander 
&  Hubbard ;  the  other  dated  Port  Gibson,  Miss. . 
Oct.  4,  1861,  payable  six  months  after  date  to 
his  own  order,  and  indorsed  by  said  Chambliss, 
Brander  &  Hubbard,  in  liquidation,  and  Bran- 
der, Chambliss  &  Co. 

June  24, 1868.  the  case  came  up  for  trial,  and 
after  hearing  evidence  and  argument,  the  court 
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gave  judgment  against  the  defendant  for  the 
sum  of  $i),000  with  interest  from  Nov.  1, 1861. 
and  judgment  in  his  favor  on  the  notes  for  $5,- 
000  dated  Oct.  4, 1861,  payable  six  months  after 
date. 

But  this  was  set  aside  and  a  new  trial  ordered. 

By  written  agreement  between  the  parties, 
trial  by  jury  was  waived  and  the  case  tried  by 
the  court  alone. 

After  hearing  evidence  and  argument,  the 
court  gave  judgment  in  favor  of  the  defendant 
in  full. 

From  this  judgment  the  case  has  been  brought 
by  writ  of  error  by  the  plaintiff  to  this  court. 
A  paper  purporting  to  be  a  statement  of  facta, 
is  round  copied  into  the  record. 

There  are  in  the  record  six  bills  of  exception, 
taken  in  the  proffrees  of  the  cause,  all  by  de- 
fendant below  and  defendant  in  error  here. 

Messrs.  Miles  Taylor  and  Charles  N.  Marae, 
for  plaintiff  in  error. 

Air.  Thomas  J.  Dnrant*  for  defendant  in 
error. 

Mr.  Chief  Justice  Chase  delivered  the  opin- 
ion of  the  court: 

This  was  a  suit  to  recover  the  amount  of  two 
promissory  notes,  and  a  written  stipulation 
signed  by  the  parties  was  filed,  waiving  a  jury 
and  submitting  the  cause  for  trial  by  the  court. 

The  record  shows  six  bills  of  exceptions,  all 
by  the  defendant,  to  testimony  offered  by  Uie 
plaintiff,  and  all  overruled.  There  is  also  a 
sUtement  of  facts  filed  on  the  10th  of  June, 
1870,  and  signed  by  the  attorneys  of  the  parties. 
The  judgment  had  been  rendered  on  the  2d  of 
May  preceding. 

It  has  been  often  decided  that  a  plaintiff  in 
error  cannot  take  advantage  of  rulings  upon 
exceptions  In  his  own  favor,  even  if  erroneous. 
Nor  can  a  statement  of  facts  signed  by  counsel 
be  noticed  upon  error.  Oeneres  v.  Bonnemerl 
7  Wall.,  564174  U.  S.,  XIX.,  2271;  Awndano 
v.  Qay,  8  Wall.,  876  [76  U.  8..  XIX.,  422]; 
Kearney  v.  Case,  [ante,  895].  In  this  case, 
then,  not  only  was  the  statement  so  signed,  but 
it  does  not  appear  to  have  been  made  and  filed 
until  after  the  judgment. 

There  is,  therefore,  no  error  in  the  record,  or 
none  of  which  we  can  take  notice. 

The  judgment  of  the  Circuit  Court  for  the  Dis- 
trict of  Louisiana  must  be  affirmed. 


ated-18  Wall.,  258. 


THE     NORWICH     AND     NEW     YORK 
TRANSPORTATION  CO.,  Plff.  in  Err., 

V. 

JOHN  FLINT. 

(See  8.  C,  18  Wall.,  8-6.) 

Evidence  proper  in  cuitionfor  personal  injury. 

A  passenger.  Injured  during  a  mUSt  on  a  steam- 
boat,may.in  an  action  for  the  Injury^givo  evldetice 
to  show  the  manner  in  which  the  officers  attended 
to  their  duty  while  the  disturbance  was  going  on, 
and  that  notice  of  its  progress  was  oommunfoated, 
the  time  that  it  continued,  and  the  degree  of  alarm 
it  was  calculated  to  excite. 

[No.  90.1 
Argued  Jan.  30,  187S.     Decided  Feb,  IS,  187 J. 

IN  ERROR  to  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  Connecticut. 

80  U.S. 
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The  case  is  stated  by  the  court. 

Me9aT9.  J«  Halsey  and  L.  F.  8,  Foster,  to 
plaintiffs  in  error: 

The  evidence  was  inadmissible  for  the  pur 
pose  of  provins  the  state  of  affairs  on  deck  prior 
to  and  at  the  time  the  plaintiff  received  his  in- 
injuries. 

1.  As  evidence  of  truth  of  the  words  spoken, 
it  was  mere  hearsay. 

3.  It  was  not  spoken  in  the  presence  and 
hearing  of  any  officer  of  the  boat.  It  was  rt9 
inter  atio§  acta. 

8.  It  was  not  addressed  to  any  agent  or  offi- 
cer of  the  defendant. 

4.  It  was  no  part  of  the  res  geeta, 

5.  The  declarations  were  not  admissible  as 
part  of  the  transaction.  What  is  the  transac- 
tion but  a  description  of  the  person  who  said  the 
words,  and  the  person  to  whom  they  were  ad- 
dressed? 

The  transaction,  in  and  of  itself,  was  noth- 
ing. The  great  danger  would  be,  that  if  the 
declarations  were  allowed  to  go  to  the  jury,  and 
counsel  were  allowed  to  comment  upon  them 
as  evidence  of  the  condition  of  affairs  on  deck, 
the  Jury  would  regard  it  the  same  as  the  sworn 
evidence  of  an  e^e- witness. 

In  the  conflicting  claims  of  the  parties  as  to 
the  true  character  of  the  disturbance  among  the 
soldiers,  those  declarations  might  have  a  con- 
trolling influence  on  the  mind  of  the  jurors, 
and  the  issue  thus  be  found  upon  testimony  not 
under  oath,  and  from  witnesses  whom  the  de- 
fendants had  no  opportunitv  to  cross-examine. 

Meeere.  B.  K  Dana  and  (jhUd  dk  Powers,  for 
defendant  in  error. 

JUr.  Justke  Bradley  delivered  the  opinion 
of  the  court: 

The  defendant  in  error  who  was  plaint- 
iff below,  brought  an  action  on  the  case  against 
the  plaintiff  in  error,  to  recover  damages  loran 
injury  received  by  him  in  June,  1864,  while 
a  passenger  on  their  steamlxMt  runnine  from 
New  London  to  New  York.  The  plaintiff,  with 
other  passengers  from  Boston,  went  on  board  of 
the  boat  at  New  London  at  about  11  o'clock  in 
the  evening.  A  detachment  of  United  States 
soldiers,  about  sixty  in  number,  were  on  boaid 
and  were  behaving  in  a  disorderly  and  riotous 
manner,  having  overpowered  their  sentries  and 
rushed  to  the  after  deck  set  apart  for  passengers. 
A  portion  of  the  detachment  which  had  been 
assigned  as  a  guard  over  the  rest  were  armed, 
and  in  the  mUee  a  musket  was  thrown  upon  the 
deck  and  discharged,  and  the  ball  entered  the 
plaintiff's  foot,  injuring  him  severely.  His  ac- 
tion is  based  on  a  charge  of  negligence  on  the 
part  of  the  defendants,  m  not  providing  against 
and  quelling  the  disturbance.  At  the  trial  of 
the  cause,  after  considerable  evidence  had  been 
adduced,  tending  to  show  the  transaction  which 
occurred  on  the  boat  at  the  time  of  the  injury, 
the  plaintiff  offered  in  evidence  and  the  court 
received  testimony  of  certain  passengers,  who 
te^titied  that  after  they  had  gone  down  to  the 
dining  saloon  and  were  at  the  table,  a  man  in 
military  uniform,  whom  they  supposed,  from 
the  stripes  on  his  arm,  to  be  a  sergeant,  came 
into  the  saloon  and  saluted  an  officer  m  uniform, 
whom  they  supposed  to  be  a  lieutenant,  and 
who  was  sitting  at  the  table  with  another  officer, 
whom,  from  his  uniform,  they  supposed  to  be- 

See  18  Wall. 


long  to  the  navy,  and  said  to  him:  "  There  is  a 
row  on  deck  and  I  cannot  suppress  it; "  that  the 
officer  addressed,  replied:  "  Mind  your  orders;'' 
that  the  sergeant  said:  "  I  am  afraid  that  some 
one  will  be  hurt ; "  that  the  officer  replied :  ''You 
have  your  orders;  mind  your  orders."  The 
sergeant  then  retired,  and  after  a  few  minutes 
came  down  again  into  the  saloon  hurriedly,  verv 
soon  after  the  report  of  a  gun  had  beeni  heard, 
and  said  to  the  officer;  "  For  God  s  sake,  come 
up;  a  man  has  been  shot."  This  testimony  was 
offered  for  the  purpose  of  proving  the  condi- 
tion of  affairs  on  the  deck;  the  extent  and 
character  of  the  disturbance;  the  condition  and 
situation  of  the  officers  and  soldiers  on  board; 
and  the  manner  in  which  they  discharged  their 
duties  prior  to  and  at  the  time  when  the  plaint- 
iff received  his  injury ;  the  time  the  disturbance 
continued  and  the  failure  of  the  officers  of  the 
soldiers  to  repress  the  disorder,  it  being  admit- 
ted that  no  other  persons  on  board  were  directly 
charged  with  the  care  of  preserving  order 
among  them. 

The  admission  of  this  evidence  is  the  only  er- 
ror relied  on. 

It  is  hardly  necessary  for  us  to  enter  into  a 
len^hy  discussion  on  the  admissibilitv  of  the 
testimony  in  question.  The  opinion  of  the  cir- 
cuit court,  which  has  been  lidd  before  us,  is 
sufficiently  full  on  the  subject,  and  need  not  be 
repeated.  We  have  no  hesitation  in  regarding 
the  incident  testified  to  as  part  of  the  res  gesUe,. 
and  as  entirely  competent  for  the  purposes  for 
which  it  was  offered.  The  statements  of  the 
sergeant  were  not  offered  in  evidence  for  the 
purpose  of  proving  the  facts  stated  by  him,  but 
the  whole  incident  (including  those  statements) 
was  adduced  in  evidence  K»r  the  purpose  of 
showing  the  manner  in  which  the  officers  at- 
tended to  their  duty  whilst  the  disturbance  was 
going  on ;  the  fact  that  notice  of  its  progress 
was  communicated;  the  time  that  it  continued, 
and  the  degree  of  alarm  it  was  calculated  to  ex- 
cite in  such  a  person  as  the  serseant  appeared 
to  be.  These  were  substantially  the  purpoi^e8 
for  which  the  evidence  was  professedly  offered, 
and  for  these  purposes,  as  part  of  the  res  gesta, 
it  was  clearly  competent. 

Judgment  affirmed. 


GEORGE  J.  PUMPELLY,  Plff,  in  Err., 

V. 

GREEN  BAY  AND  MISSISSIPPI  CANAL 

COMPANY. 

(See  S.  C,  13  Wall.,  166-182.) 

Ptea  of  statute  authority,  what  must  contain — 
when  insufficient— private  property  taken  for 
piMic  use,  compensation  for — what  is  a  taking 
for  such  purpose— overflowed  lands — public 
lands  sold  to  purchaser, 

*1.  Where  a  plea  relies  on  a  statute  authority  as 
a  defense,  it  must  alie^re  the  facts  which  It  asserts 
to  be  so  authorized,  and  cannot  plead  generally 
that  It  complied  with  the  statute.    Hence,  a  plea  is 

*Head  notes  by  Mr,  Justice  Mili^er. 

NqcB.— Eminent  domain;  payment  for  private 
propmriy  taken  far  wthLic  use  generally  recognized ; 
Fifth  Amendment  toU.  S.  ConetKution  appHes  only  to 
Federal  Oovcmment  and  not  to  StcUes.  See  note  to 
Withers  v.  Buckley,  61  TJ.  8..  XV.,  816. 
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hsA  wbich  states  that  defendant  raised  the  water 
in  a  lake  no  hiffber  than  the  statute  autborized, 
when  tbe  State  forbade  tbe  water  being  raised 
above  its  ordinary  level. 

2.  As  tbe  declaration  obarved  defendant  witb 
overflowing  plaintiff's  land  by  raising  tbe  water  in 
the  lake,  the  plea,  containing  neitber  aenial  nor  au- 
tbority  fordoing  so,  is  bad. 

8.  By  tbe  general  law  of  European  nations  and  tbe 
common  law  of  England,  it  was  a  qualification  of 
tbe  rigbt  of  eminent  domain,  tbat  compensation 
abould  be  made  for  private  property  taken  or  sac- 
rificed for  public  use. 

4.  And  tbe  constitutional  provision  of  tbe  United 
8t4^,  and  of  tbe  sevend  States  whicb  declare  tbat 
private  property  sball  not  be  taken  for  public  use 
witbout  Just  compensation,  were  Intended  toeetab- 
lisb  tbis  principle  beyond  legislative  control. 

6.  It  is  not  necessary  tbat  pr<^erty  sbould  be 
absolutely  taken,  in  tbe  narrowest  sense  of  tbe 
word,  to  bring  tbe  case  within  tbe  protection  of 
this  constitutional  provision :  but  there  may  be 
auch  serious  interruption  to  the  common  and  neo> 
eesary  use  of  property  as  will  be  equivalent  to 
taking,  within  tbe  meaning  of  tbe  statute. 

8.  The  backing  of  water  so  as  to  overflow  the 
lands  of  an  individual,  or  any  other  superinduced 
addition  of  water,  earth,  sand  or  other  material,  or 
artificial  structure  placed  on  land,  if  done  under 
statutes  authorizing  it  for  tbe  public  benefit,  is  such 
a  taking  as,  by  tbe  constitutional  provisions,  de- 
mands compensation. 

7.  This  proposition  is  sustained  by  tbe  decision  of 
tbe  Supreme  Court  of  Wisconsin,  construing  tbe 
provision  of  tbe  Constitution  of  that  State  on  tbe 
subject,  and  by  many  other  adjudged  cases  in  tbis 
countiT. 

8.  Tbe  cases  which  bold  tbat  remote  and  cons€»- 
quential  injury  to  private  property  by  reason  of  au- 
tDorized  public  improvements,  is  not  taking  such 
property  for  public  use.  have  many  of  them,  gone 
to  toe  utmost  limit  of  tnat  principle,  and  some  be- 
yond it,  although  the  principle  is  a  sound  one,  in  its 
proper  application  to  many  injuries  so  originating. 

9.  Lands  sold  by  tbe  United  States,  with  no  reser- 
vation, although  bordering  on  a  navigable  stream, 
are  as  much  within  tbe  protection  of  tbe  constitu- 
tional principle  awarding  compensation  as  other 
private  property. 

[No.  46.] 
Argued  Dee,  tO,  187 L      Decided  Feb.  19,  1872. 

FEKROR  to  tbe  Circuit  Court  of  the  United 
States  for  the  District  of  Wisconsin. 

The  case  is  stated  by  the  court. 

Meean.  J.  M.  €Hllet  and  David  Taylor,  for 
plaintiff  in  error: 

If  the  second  plea  be  construed  to  mean  sim- 
ply that  the  defendant  has  succeeded,  b^  the 
Acts  of  the  Legislature  of  the  State  of  Wiscon- 
sin of  Aug.  8.  1858,  July  6, 1858,  and  Apr.  18, 
1861,  and  the  Acts  amendatory  thereof ,  and  by 
agreement  between  the  Board  of  Public  Works 
and  the  said  Reed  and  Dotv,  to  the  rights  and 
powers  conferred  upon  said  Reed  and  nis  asso- 
ciates by  the  Act  of  the  Territorial  Legislature 
of  Mar.  10.  1848.  then  the  plea  is  bad,  for  the 
reason  that  it  admits,  by  not  denying  that  the 
dam  built  by  the  said  Reed  and  Doty,  and 
which  the  defendant  now  claims  to  own  and 
hold  by  purchase  from  them,  is  and  was  so 
built  as  to  raise  the  water  of  Lake  Winnebago 
above  its  ordinary  level,  which  is  the  very  act 
complained  of  by  the  plaintiff. 

If  it  is  said  by  counsel  for  the  defendant  that 
the  proviso  in  the  Act  of  3iar.  10, 1848,  is  void, 
as  repugnant  to  the  grant  of  the  right  to  raise  a 
dam  seven  feet  high,  above  orainary  high 
water  mark,  and  as  repugnant  to  and  destruct- 
ive of  the  whole  subject  sought  by  the  grant, 
we  reply  that  this  does  not  appear  from  the 
plea  itself,  and  the  defendant  cannot  sustaki  his 
plea  by  alleging  matters  that  are  not  set  Tbrth 
therein. 

The  plaintiff  insists  tliat  the  Legislature  of 
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the  State  of  Wisconsin  has  no  power  to  confer 
upon  a  corporation  organized  to  construct  a 
public  highway,  which  is  to  be  managed  and 
controlled  by  the  corporators  for  their  own  ben- 
efit, the  right  to  permanently  appropriate  pri- 
vate property  without  first  making  just  compen- 
sation therefor;  and  if  any  such  corporation 
attempts  to  do  so,  it  becomes  a  trespasser,  and 
may  be  proceeded  against  as  sudi. 

tiobbine  v.  R.  B.  Co.,  6  Wis..  636;  S/kmard- 
eon  y.  R.  R  Co.,  6  Wis., 605;  Powers  v.  Bea^re, 
12  Wis.,  218;  Davie  y.  R.  R.  Co.,  12  Wis..  16; 
PeUiboMY.  R.  R.  Co.,  14  Wis.,  448;  Fhrd  v. 
R.  R.  Co.,  14  Wis.,  600;  Loop  r.  ChamberkUn, 
17  Wis.,  504,  and  20  Wis.,  185;  Carpenter  v. 
R.  R.  Co.,  24  N.  Y..  665;  Wager  v.  B.  R.  Oo„ 
25  N.  Y.,  526;  8taeey  v.  R.  R.  Co.,  27  Vt..  39: 
CuBhman  v.  Smith,  84  Me.,  247. 

If  the  defendant  in  this  action  is  clothed  with 
all  the  rights  conferred  upon  the  Board  of  Pub- 
lic Works,  that  law  having  provided  no  mode  by 
which  the  owner  can  compel  the  appraisement 
of  damages,  or  the  payment  of  compensation, 
it  is  in  that  respect  repugnant  to  the  Constitu- 
tion of  the  State  of  Wisconin,  and  void. 

Norton  v.  Peek,  8  Wis.,  714;  Sh^ffardeon  v. 
R.  R.  Co.,  6  Wis.,  606;  Powers  v.  Beare^  12 
Wis..  218;  Pratt  v.  Brown,  8  Wis.,  603. 

It  cannot  be  answered  that  the  fioodinic  of 
the  private  land  of  an  individual  by  reason  of 
raising  the  waters  of  a  public  stream,  so  that 
the  same  overflows  its  banks  and  floods  the 
land  permanently,  is  not  a  taking  for  public 
use  within  the  meaning  of  the  constitutional 

grohibition.  We  insist  that  such  an  occupation 
y  flooding  is  as  much  a  taking,  withm  tbe 
prohibitory  clause,  as  though  the  land  itself  was 
taken  for  the  purpose  of  making  lots,  canals  or 
dams,  necessary  for  the  convenient  construc- 
tion of  the  works  of  improvement. 

Ang.  Water-Courses,  sec.  465;  see.  Hooker  v. 
N.  Hav.  it  N.  Co.,  14  Conn.,  146;  Canai  Ap- 
praisers y.  People,  17  Wend.,  604. 

The  Supreme  Court  of  the  State  of  Wiscon- 
sin, in  Neweomb  y.  Smith,  1  Chand.,  71,  seems 
to  take  it  for  granted,  that  the  flooding  of 
lands  by  reason  of  erecting  milldams,  is  a  tak- 
ing of  private  property  within  the  meaning  of 
the  prohibitory  clause  of  the  Constitution  oftbe 
State  of  Wisconsin. 

See,  PraU  y.  Brown,  8  Wis..  613;  Fisher  ▼. 
Horieon  Iron  d  Mfg.  Co.,  10  Wis.,  858;  Ifew- 
eU  y.  Smith,  16  yf]s.,  104. 

Messrs.  Breese  J.  Stetiens  and  H.  L.  Pmlaaer» 
for  defendant  in  error: 

The  lands  of  individuals  bounded  on  this 
public  navigable  riyer  and  on  the  lakes  through 
which  it  runs  and  wbich  form  apart  of  it,  were 
granted  to  those  individuals,  or  those  under 
whom  they  claim,  by  the  State  or  National 
Qovemment,  but  neither  the  State  nor  the  gov- 
ernment thereby  devested  itself  of  the  right  and 
power  of  improving  the  navigation  of  the  river ; 
for  such  grants  are  to  be  construed  most  favor- 
ably for  tne  public  and  against  the  grantee;  and 
the  public,  being  the  owner  of  this  river,  has 
an  unquestionaDie  right  to  improve  the  naviga- 
tion of  it  without  any  liability  for  remote  and 
conseouential  damages  to  individuala 

ffouister  v.  Union  Cb.,  9 Conn., 486;  Lansing 
v.  SmUh,  8  Cow.,  146. 

Everyone  who  buys  property  on  a  navigable 
stream,  purchases  subject  to  the  superior  rights 
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-of  the  Commonwealth  to  regulate  and  improve 
it  for  the  benefit  of  all  its  citizens. 

McKeeny.  Can.  Co.,  49  Pa.,  424. 

See,  also,  Ndv.  Co.  v.  Coaiu,  6  Watts  &  8., 
101 ;  Can,  Co.  r.  Wright,  9  Watts  &  8.,  9;  case 
^f  Phila,  it  Tren.  R.  R.  Co.,  6  Whart.,  26; 
Henry  y.  Bridge  Go,,  8  Watts  &  8.,  85;  Mo- 
nongahela  Nav.  Co,  v.  Coon,  6  Pa.,  379;  Mifflin 
V.  B.B.  Co„\%  Pa.,  182;  B,  B,  Co,  v.  Young,  83 
Pa.,  175;  Monongahela  Bridge  Co,  v.  Kirk,  46 
Pa.,  112;  WaUony,  P,  <t  C.  B,  B.  Co.,  87  Pa.. 
469;  Shrunk  ▼.  SchuylkOl  Nav.  Co.,  14  8erg.  & 
R,  71. 

These  cases  from  Pennsylvania,  we  think, 
are  approved  and  followed  by  this  oouit  in 
Bundle  v.  Canal  Co,,  14  How.,  80;  Canal  Ap 
praiaere  v.  People,  i7  Wend,,  671;  see,  also, 
Pei^  V.  Canal  Appraisere,  88  N.  Y.,  461; 
BeUinger  v.  B.  B.  Co.,  23  N.  Y.,  42;  FUehburg 
B,  B.  Co,  y.  B.  df  M,  B.  B.  Co,,  8  Cush..  58; 
Commie,  of  HomochHto  Biv:  v.  Withers,  29  Miss. , 
21;  Hannon  v.  Lafayette,  18  La.,  296:  Natehi- 
ioehes  v.  Coe,  8  Mart.  La  (N.  8.),  140;  Alex- 
ander V.  Milwaukee,  16  Wis.,  247;  Bailey  v.  B. 
B.  Co.,  ^  Harr.  (Del.),  889;  Sedg.  Dam..  8d 
-ed.,  118. 

It  seems  to  us  clear,  from  the  authorities  cited, 
that  the  8tate  may.  in  the  interest  of  the  pub- 
lic, erect  such  works  as  may  be  deemed  expe- 
dient for  the  purpose  of  improving  the  naviga- 
tion and  increasing  the  usefulness  of  a  navigable 
river,  without  rendering  itself  liable  to  Individ 
uals  owning  land  bordering  on  such  river,  for 
injuries  to  their  lands  resulting  from  their  over- 
flow by  reason  of  such  improvements. 

The  8tate  may  employ  suchasency  as  it  may 
choose  for  improving  a  navigable  river,  and  the 
agent  acting  within  the  scope  of  the  authority 
conferred  by  the  8tate.  stands  in  the  place  of 
the  8tate,  and  is  subject  to  no  greater  liability. 
In  this  case,  whatever  has  been  done  by  way  of 
Improving  the  Fox  River,  whatever  has  been  done 
by  way  of  erecting  and  maintaining  the  dam  in 
question,  has  been  done  by  the8tate  itself,  or  by 
its  express  authority.  The  State  had  charge  of  the 
work  from  1848  to  1853;  the  Fox  and  Wiscon- 
sin Improvement  Company  from  1853  to  1866, 
and  the  Green  Bay  and  Mississippi  Canal  Com- 
pany, from  L866  until  the  present  time.  The 
•dam  in  question  was  commenced  by  Reed  and 
Doty,  and  was  completed  in  or  prior  to  1852, 
by  the  State,  and  was  erected  and  has  been 
maintained  at  no  greater  height  than  was  au- 
thorized by  the  State.  No  liability,  therefore, 
jittaches  to  the  defendants  for  the  alleged  in- 
Jury  to  the  plaintiff's  lands.  His  lands  were 
not  taken  or  appropriated.  They  are  situated 
at  a  great  distance  from  the  dam,  and  are  only 
.affected  by  the  overflow  occasioned  by  the 
raising  of  the  water  in  Lake  Winnebago.  What- 
•«ver  may  be  the  extent  of  this  injuiy,  it  is  re- 
mote and  consequential  and  without  remedy. 

Mr,  JusUee  Miller  delivered  the  opinion  of 
the  court: 

This  is  an  action  of  trespass  on  the  case, 
brought  by  plaintiff  in  error  in  the  Circuit  Court 
lor  the  District  of  Wisconsin,  charging  the  de- 
iendant  with  overflowing  640  acres  of  plaintiff's 
land,  by  means  of  a  dam  erected  across  the  Fox 
River,  the  outlet  of  Lake  Winnebago,  by  which 
the  waters  of  the  lake  were  raisea  so  high  as 
to  do  the  damage  complained  of. 

See  18  Wall. 


To  this  declaration  the  defendant  filed  six 
pleas.  They  were  all  withdrawn  but  the  sec- 
ond, fourth  and  sixth,  and  on  these  Judgment 
was  entered  for  defendant  on  demurrer,  and 
that  Judgment  we  are  now  to  review. 

The  second  plea,  the  most  important,  is  tech- 
nically liable  to  the  objection  that  it  relies  on 
two  substantially  different  grounds  of  defense, 
but  as  the  demurrer  was  general  and  not  special, 
and  as  the  part  of  it  which  sets  up  the  first  of  these 
defenses  may  be  treated  as  mere  inducement  to 
the  other,  we  will  consider  whether  there  is 
found  in  the  plea  any  sufficient  defense  to  the 
cause  of  action  set  out  in  the  declaration. 

The  first  part  of  this  plea  sives,  in  hcee  tterba, 
a  statute  of  the  Territorial  Legislature  of  Wis- 
consin, approved  March  10,  1848,  by  which 
Curtis  Reed  and  his  associates  were  authorized 
to  construct  a  dam  across  the  northern  outlet  of 
Whinebago  Lake,  to  enable  them  to  use  the^ 
waters  of  the  river  for  hydraulic  purposes. 

The  2d  section  enacted  that  the  dam  should 
not  exceed  seven  feet  in  height  above  high 
water  mark  of  said  river,  and  should  not  raise 
the  water  in  Lake  Winnebago  above  its  ordi- 
nary level,  and  that  Reed  and  his  associates 
should  be  subject  to  and  entitled  to  all  the  bene- 
fits and  provisions  of  the  Act  of  January,  1840, 
regulating  mills  and  mill-dams. 

The  plea  then  avers  that  Reed  and  his  asso- 
ciate. Doty,  commenced  the  building  of  this 
dam  and  that,  by  certain  legislation  of  the  State 
of  Wisconsin,  it  was  afterward  adopted,  as  part 
of  the  pystom  of  improving  the  navigation  of 
the  Fox  River,  and  became  the  property  of  de- 
fendants. It  is  alleged,  also,  that  the  dam, 
when  so  completed,  was  built  in  conformity  to 
the  Act  of  1648.  and  to  a  height  no  greater  than 
that  authorized  by  that  Statute. 

This  part  of  the  plea  is  clearly  designed  to 
present  this  defense,  that  the  dam  was  author  • 
ized  by  statute  and  built  in  conformity  to  the 
specific  requirements  of  the  Act,  so  that  the  de- 
fendants are  not  liable  for  exceeding  the  au- 
thority which  it  conferred,  and  that  for  any  in- 
jury to  the  plaintiff's  property  arising  from  this 
lawful  erection  of  the  dam  his  only  remedy  was 
the  one  provided  in  the  Act  referred  to,  con- 
cerning mills  and  mill-dams.  As  this  enacted 
that  persons  whose  lands  were  overflowed  might 
obtain  compensation  upon  complaint  before  the 
district  court  of  the  county  where  the  land  lay, 
and  that  no  action  at  common  law  should  be 
sustained  for  such  damages,  except  as  provided 
in  the  Act;  if  the  remainder  of  the  plea  is  good, 
it  is  a  defense  to  the  present  suit.  But  this  part 
of  the  plea  is  defective  in  tliis.  It  is  contended 
by  the  counsel  for  the  defendants  that  the  2d 
section  of  tlie  Act  authorizes  them  to  build  their 
dam  seven  feet  above  high  water  mark  of  the 
river  at  all  events,  and  that  the  restriction  that 
the  water  of  the  lake  shall  not  be  raised  above 
its  ordinary  level  is  only  applicable  to  such  rais- 
ing, if  the  dam  should  exceM  the  first  limita- 
tion; while  the  counsel  for  the  plaintiff  asserts 
that  both  limitations  were  effectual,  and  that  if 
the  dam  raised  the  water  in  the  lake  above  its 
ordinary  level  the  law  was  violated,  though  it 
may  not  have  reached  the  seven  feet  above  high 
water  of  the  river. 

It  will  be  seen  that  the  plea,  in  averring  that 
the  dam,  when  completed,  was  no  higher  than 
the  statute  authorizied,  pleads  a  conclusion  of 
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law,  and  does  Dot  state  the  facts  on  which  the 
court  can  construe  the  law  for  itself  and  ascer- 
tain if  the  fact  pleaded  is  a  good  defense.  This 
is  bad  pleeuling.  It  is  also  liable  to  the  objec- 
tion that  it  does  not  either  deny  the  allegation 
of  the  declaration,  that  the  dam  raised  the  water 
in  Winnebago  Lake  so  as  to  overflow  the  plaint- 
iff's land,  nor  admit  that  allegation  and  aver  that 
they  were  authorized  to  do  so  by  the  statute. 
But,  as  we  are  of  opinion  that  the  statute  did  not 
authorize  the  erection  of  a  dam  which  would 
raise  the  water  of  the  lake  above  the  ordinary 
level,  and  as  the  plea  does  not  deny  that  thedam  of 
the  defendant  did  so  raise  the  water  of  the  lake 
we  must  hold  that,  so  far  as  the  plea  relies  on 
this  statute  as  a  defense,  it  is  fatally  defective. 

But  this  same  plea  further  alleges  that  the  Leg- 
islature of  Wisconsin,  after  it  became  a  State, 
projected  a  system  of  improving  the  navigation 
^  of  the  Fox  and  Wisconsin  Rivers,  which  adopled 
the  dam  of  Reed  and  Doty,  then  in  process  of 
construction,  as  part  of  that  system :  and  that, 
under  that  Act.  a  Board  of  Public  Works  was 
established,  which  made  such  arrangements 
with  Reid  and  Doty  that  they  continued  and 
completed  the  dam;  and  that,  by  subsequent 
legislation,  changing  the  organization  under 
which  the  work  was  carried  on,  the  defendants 
finally  became  the  owners  of  thedam,  with  such 
powers  concerning  the  improvement  of  the  navi- 
gation of  the  river  as  the  Le^slature  could  con- 
fer in  that  regard.  But  it  does  not  appear 
that  any  statute  made  provision  for  compensa- 
tion to  the  plaintiff  or  those  similarly  injured, 
for  damages  to  their  lands.  So  that  the  plea, 
as  thus  considered,  presents  substantially  the 
defense  that  the  State  of  Wisconsin,  having,  in 
Uie  progress  of  its  system  of  improving  the 
navigation  of  the  Fox  River,  authorized  the  erec- 
tion of  the  dam  as  it  now  stands,  without  any 
provision  for  compensating  the  plaintiff  for  the 
injury  which  it  does  him,  the  defendant  asserts 
the  right,  under  legislative  authoritv,  to  build 
and  continue  the  dam  without  legal  responsi- 
bility for  those  injuries. 

And  counsel  for  the  defendant,  with  becom- 
ing candor,  argue  that  the  damages  of  which 
the  plaintiff  complains  are  such  as  the  State  had 
a  right  to  inflict  in  improving  the  navigation  of 
the  Fox  River,  without  making  any  compensa- 
tion for  them. 

This  requires  a  construction  of  the  Constitu- 
tion of  Wisconsin ;  for  although  the  Constitution 
of  the  United  States  provides  that  private  prop- 
erty shall  not  be  taken  for  public  use  without 
just  compensation,  it  is  well  settled  that  this  is 
a  limitation  on  the  power  of  the  Federal  Oov- 
ernment,  and  not  on  the  States.  The  Constitu- 
tion of  Wisconsin,  however,  has  a  provision  al- 
most identical  in  language,  viz. :  that  "The  prop- 
erty of  no  person  shall  be  taken  for  public  use 
without  just  compensation  therefor."  Sec.  18, 
art.  1.  Indeed,  this  limitation  on  the  exercise 
of  the  right  of  eminent  domain  is  so  essentially 
a  part  of  American  constitutional  law  that  it  is 
believed  that  no  State  is  now  without  it,  and 
the  only  question  that  we  are  to  consider  is: 
whether  the  injury  to  plaintiff's  property,  as  set 
forth  in  his  declaration,  is  within  its  protection. 

The  declaration  states  that,  by  reason  of  the 
dam,  the  water  of  the  lake  was  so  raised  as  to 
cause  it  to  overflow  all  his  land,  and  that  the 
overflow  remained  continuously  from  the  com- 


pletion  of  the  dam,  in  the  year  1861, to  the  com- 
mencement of  the  suit  in  the  year  1867,  and  the 
nature  of  the  injuries  set  out  m  the  decimation 
are  such  as  show  that  it  worked  an  almost 
complete  destruction  of  the  value  of  the  land. 

The  argument  of  the  defendant  is  that  there 
is  no  taking  of  the  land  within  the  meaning  of 
the  constitutional  provision,  and  that  the  dam- 
age is  a  consequential  result  of  sudh  use  of  a. 
navigable  stream  as  the  government  had  a  right 
to  for  the  improvement  of  its  navigation. 

It  would  be  a  very  curious  and  unsatisfactory 
result,  if  in  construing  a  provision  of  consti- 
tutional law,  always  understood  to  have  bees 
adopted  for  protection  and  security  to  the  right« 
of  the  individual  as  against  the  government, 
and  which  has  received  the  commendation  of 
jurists,  statesmen  and  commentators  as  placing- 
the  just  principles  of  the  common  law  on  that 
subject  beyond  the  power  of  ordinary  legisla- 
tion to  change  or  cofttrol  them,  it  shall  be  held 
that  if  the  government  refrains  from  the  abso- 
lute conversion  of  real  property  to  the  uses  of 
the  public  it  can  destroy  its  value  entirely,  can 
inflict  irreparable  and  permanent  injury  to  any 
extent  can;  in  effect,  subject  it  to  total  destruc- 
tion without  making  any  compen8ation,becau«e, 
in  the  narrowest  sense  of  that  word,  it  is  not 
taken  for  the  public  use.  Such  a  construction 
would  pervert  the  constitutional  provision  into 
a  restriction  upon  the  rights  of  tne  citizen,  aa 
those  rights  stood  at  the  common  law,  instead 
of  the  government,  and  make  it  an  authority 
for  invasion  of  private  right  under  the  pretext 
of  the  public  good,  which  had  no  warrant  ii^ 
the  laws  or  practices  of  our  ancestors. 

In  the  case  of  Sinnickson  v.  Johnton,  2  Harr. 
(N.  J.)  1!^,  the  defendant  had  been  author- 
ized by  an  Act  of  the  Legislature  to  shorten  the 
navigation  of  Salem  Creek  by  cutting  a  canal, 
and  by  building  a  dam  across  the  streani.  The 
canal  Vas  well  built,  but  the  dam  caused  the 
water  to  overflow  the  plaintiff's  land,  for  which 
he  brought  suit.  Although  the  State  of  Now 
Jersev  then  had  no  such  provision  in  her  con- 
stitution as  the  one  cited  from  Wisconsin,  the 
Supreme  Court  held  the  statute  to  be  no  protec- 
tion to  the  action  for  damages.  Dayton,  ./., 
said  "that  this  power  to  take  private  pro[)erty 
reaches  back  of  all  constitutional  provisions; 
and  it  seems  to  have  been  a  settled  principle  of 
universal  law  that  the  right  to  compensation  Is- 
an  incident  to  the  exercise  of  that  power;  that 
the  one  is  inseparably  connected  with  the  other; 
that  they  may  be  said  to  exist,  not  as  separate 
and  distinct  principles,  but  as  parts  of  one  and 
the  same  principle."  For  this  proposition  he 
cites  numerous  authorities, but  the  case  is  mainly 
valuable  here  as  showing  that  overflowing  land 
by  backing  the  water  on  it  was  considered  a« 
'Haking"  it  within  the  meaning  of  the  principle. 

In  the  case  of  Gardner  v,  Ifewburgh,  2  Johns. 
Ch.,  162,  Chancellor  Kent  granted  an  injunc- 
tion to  prevent  the  trustees  of  Newburg  trom 
diverting  the  water  of  a  certain  stream  flowing 
over  plamtiff's  land  from  its  usual  couiae,  be- 
cause the  Act  of  the  Legislature  which  author- 
ized it,  had  made  no  provision  for  compensating 
the  plaintiff  for  the  injury  thus  done  to  his 
land.  And  he  did  this  though  there  was  no 
provision  in  the  Constitution  of  New  York  such 
as  we  have  mentioned,  and  though  he  recng. 
nized  that  the  water  was  taken  for  a  public  use. 
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After  dting  sereral  continental  Jurists  on  this 
right  of  eminent  domain,  he  says  that  while 
they  admit  that  private  property  may  be  taken 
for  public  uses  when  public  necessity  or  utility 
requires,  they  all  lay  it  down  as  a  clear  prin- 
ciple of  natural  equity  that  the  individual  whose 
property  is  thus  sacrificed  must  be  indemnified. 
And  he  adds  Qiat  the  principles  and  practice  of 
the  English  Gk>vemment  are  equally  explicit  on 
this  point.  It  will  be  seen  in  this  case  that  it 
was  the  diversion  of  the  water  from  the  plaint- 
iff's land,  which  was  considered  as  taking  pri- 
vate property  for  public  use,  but  which,  under 
the  argument  of  the  defendants'  counsel, would, 
like  overflowing  the  land,  be  called  only  a  con- 
sequential injury. 

if  these  be  correct  statements  of  the  limita- 
tions upon  the  exercise  of  the  right  of  eminent 
domain,  as  the  doctrine  was  understood  before 
it  had  the  benefit  of  constitutional  sanction,  by 
the  construction  now  sought  to  be  placed  upon 
the  Constitution  it  would  become  an  instrument 
of  oppression  rather  than  protection  to  individ- 
ual rights. 

But  there  are  numerous  authorities  to  sustain 
the  doctrine  that  a  serious  interruption  to  the 
common  and  necessary  use  of  property  may  be, 
in  the  language  of  Mr.  Angell,  in  his  work  on 
water-courses,  equivalent  to  the  taking  of  it, 
and  that  under  the  constitutional  provisions  it 
is  not  necessary  that  the  land  should  be  abso- 
lutely taken.  Ang.  Wat.,  sec.  465,  a;  Hookers, 
N.  Haven  and  Northampton  Co,,  14  Conn.,  146; 
Bowe  V.  QraniU  Bridge  09.^21  Pick., 844;  Canal 
Appraisers  v.  People,  17  Wend.,  604;  Lacldand 
V.  North  Mo.  R,  E.  Co.,  81  Mo.,  180;  Stevenev, 
Prop,  ofMiddlenex  Can.,  12  Mass..  466.  And 
perhaps  no  state  court  has  given  more  frequent 
utterance  to  the  doctrine  that  overflowing  land 
by  backing  water  on  it  from  dams  built  below 
is  within  the  constitutional  provision,  than  that 
of  Wisconsin.  In  numerous  cases  of  tills  kind 
under  the  Mill  and  Mill-dam  Act  of  that  State 
this  question  has  arisen,  and  the  right  of  the 
mill-owner  to  flow  back  the  water  has  been  re- 
peatedly placed  on  the  ground  that  it  was  a 
takins  of  private  property  for  public  use.  It  is 
true  that  the  court  has  often  expressed  its  doubt 
whether  the  use  under  that  Act  was  a  public 
one,  within  the  meaning  of  the  Constitution, 
but  it  has  never  been  doubted  in  any  of  those 
cases  that  it  was  such  a  taking  as  required  com- 
pensation under  the  Constitution.  Prati  v. 
Brown,  8  Wis.,  613;  Walker  v.  Shepardaon,  4 
Wis.,  511 ;  Fiiher  v.  Horiconlron  Co.,  10  Wis., 
858;  NetoeU  v.  SmitA,  15  Wis.,  104;  QoodaU  v. 
Milwaukee,  5  Wis.,  89;  Weeks  v.  Milwaukee,  10 
Wi&,  242.  As  it  is  the  Constitution  of  that 
State  that  we  are  called  on  to  construe,  these 
decisions  of  her  Supreme  Court,  that  overflow- 
ing land  by  means  of  a  dam  across  a  stream  is 
taking  private  property,  within  the  meaning  of 
that  instrument,  are  of  special  weight  if  not 
conclusive  on  us.  And  in  several  of  these  cases 
the  dams  were  across  jiavigable  streams. 

It  is  diflicult  to  reconcile  the  case  of  Alex- 
ander V.  Milwaukee,  16  Wis.,  248.  with  those 
just  cited,  and  in  its  opinion  the  court  seemed 
to  feel  the  same  difficulty.  They  as^rt  that 
the  weight  of  authority  is  in  favor  of  leaving 
the  party  injured  without  ritmedy  when  the 
damage  is  inflicted  for  the  public  good,  and  is 
remote  and  consequential.     There  are  some 
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strong  features  of  analogy  between  that  case 
and  this,  but  we  are  not  prepared  to  say,  in  the 
face  of  what  the  Wisconsin  court  had  pre- 
viously decided,  that  it  would  hold  the  case  be- 
fore us  to  come  within  the  principle  of  that 
case.  At  all  events,  as  the  court  rests  its  de- 
cision upon  the  general  weight  of  authority  and 
not  upon  anythmg  special  m  the  language  of 
the  Wisconsin  bill  of  rights,  we  feel  at  liberty 
to  hold  as  we  do  that  the  case  made«by  the 
plaintiff's  declaration  is  within  the  protection 
of  the  constitutional  principle  embodied  in  that 
instrument. 

We  are  not  unaware  of  the  numerous  cases 
in  the  state  courts  in  which  the  doctrine  has 
been  successfully  invoked,  that  for  a  conse- 
quential injury  to  the  property  of  the  individual 
arising  from  the  prosecution  of  improvements  of 
roads,  streets,  rivers  and  other  highways  for 
the  public  good,  there  is  no  redress;  and  we 
do  not  deny  that  the  principle  is  a  sound  one 
in  its  proper  application,  to  many  injuries  to 
property  so  originating.  And  when,  in  the 
exercise  of  our  duties  here,  we  shall  be  called 
upon  to  construe  other  state  constitutions,  we 
shall  not  be  unmindful  of  the  weight  due  to 
the  decisions  of  the  courts  of  those  States.  But 
we  are  of  opinion  that  the  decisions  referred  to 
have  gone  to  the  uttermost  limit  of  sound  judicial 
construction  in  favor  of  this  principle,  and.  in 
some  cases,  beyond  it,  and  that  it  remains  true 
that  where  real  estate  is  actually  invaded  by 
superinduced  additions  of  water,  earth,  sand 
or  other  material,  or  by  having  any  artificial 
structure  placed  on  it,  so  as  to  effectually  de- 
stroy or  impair  its  usefulness,  it  is  a  taking, 
within  the  meaning  of  the  Constitution,  and 
that  this  proposition  is  not  in  conflict  with  the 
weight  of  judicial  authority  in  this  country, 
and  certainly  not  with  sound  principle.  Beyond 
this  we  do  not  go,  and  this  case  calls  us  to  go 
no  further. 

We  are.  therefore,  of  opinion  that  the  second 
plea  set  up  no  valid  defense,  and  that  the  de- 
murrer to  it  should  have  been  sustaiced. 

The  fourth  plea  recites  substantially  the 
same  statutes  and  acts  of  the  defendants  and 
their  predecessors  as  the  second  plea,  and  avers 
that  the  dam  was  completed  to  its  present 
height  in  1852,  and  that  the  defendants  have 
ever  since  had,  used  and  enjoyed  the  easement 
of  overflowing  the  plaintiff's  lands  with  his  ac- 
quiescence, and  that  tbey  had  done  this  under 
color  of  right,  and  as  they  lawfully  might  do. 

If  this  is  intended  as  a  plea  of  prescription 
for  an  easement,  the  time  is  not  long  enough. 
Il  requires  twenty  years.  If  it  is  designed  as 
a  plea  of  disseisin  it  is  bad.  because  it  avers 
that  the  plaintiff  has  all  the  time  been  seised  in 
fee  and  in  possession  of  the  land  in  controversy. 

But  the  foundation  of  the  plea  seems  to  be 
the  authority  conferred  by  the  various  statutes 
of  Wisconsin  mentioned  in  the  second  plea. 
We  have  already  held  that  the  defendants  were 
not  protected  by  the  Act  of  March  10, 1848,  be- 
cause they  exceeded  the  authority  conferred  by 
it,  and  that,  as  to  the  plaintiff's  rights,  the  sub- 
sequent statutes  were  void  because  they  con- 
tained no  provision  for  compensation.  There 
is,  therefore,  no  light  in  which  we  can  view 
this  fourth  plea  that  makes  it  a  good  one.  The 
demurrer  to  it  should  have  been  sustained. 

The  sixth  plea,  after  setting  up  all  the  mat<^ 
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tens  alleged  in  the  second,  and  also  that  by  the 
Ordinance  of  1787  and  the  subeeqaent  legisla- 
tion of  Congress,  the  navigable  streams  of  ttiat 
Territory  were  to  be  forever  preserved  as  free 
highwavs,  then  avers  that  the  land  of  the 
plaintiif  came  to  him  throush  a  reservation  in 
an  Indian  treaty  in  favor  of  one  Therese  Pac- 
ouett,  who  received  a  patent  from  the  United 
States  in  1849.  It  is  alleeed  that  this  title  came 
to  the  plaintiff  burdened  with  an  easement  in 
favor  of  improving  the  navigation  of  the  Fox 
River,  which  auuiorized  the  injuries  com- 
plained of,  and  of  which,  therefore,  he  could 
not  complain. 

We  do  not  think  it  necessary  to  consume 
time  in  proving  that  when  the  United  Stales 
fiells  land  by  treaty  or  otherwise,  and  parts  with 
the  fee  by  patent  without  reservations,  it  retains 
no  right  to  take  that  land  for  public  use  without 
Just  compensation,  nor  does  it  confer  such  a 
right  on  the  State  within  which  it  lies;  and  that 
the  absolute  ownership  and  right  of  priTate 
property  in  such  land  is  not  vaned  by  the  fact 
that  it  borders  on  a  navigable  stream. 

The  demurrer  to  this  plea  should  also  have 
been  sustained. 

Thejudgment  of  the  CireuU  Court  in  recened, 
and  the  ease  remanded  to  that  court  for  further 
proeeedinge  not  ineonuetent  with  thi$  opinion. 


Clted--04  U.  8.,  144;  90  U.  8.,64S;  106 U.  8., 600;  160 
U.  8.^:  8  MoCrary,  £86;  90  N.  Y.,  186;  aO  Mioh. 
lei;  as  Mich.,  170;  40  Wis.,  643;  18  Am.  Rep.,  188, 
164  (61N.  H.,  604) ;  28  Am.  Rep.,  6aS  (11  R.  I.,  580):  24 
Am.  Rep.,  666  (36  Mloh..  801) :  30  Am.  Reo.,  380  (74  N. 
Y.,  616) ;  81  Am.Rep.,  808  (88  Mioh.,  46) :  86  Am.  Rep., 
701  (83  Oratt.,  808) ;  87  Am.  Rep.,  770  (16  W.  Va., 
JM8) ;  41  Am.  Rep.,  75  (64  Wis.,  660) ;  48  Am.  Rep.,  400 
m  Mo.,  818). 


FRANK  B.  MYERS,  Plff.  in  Err., 

V. 

JOHN  T.  CROFT. 

(Sees.  C,  18  Wall.,  801-807.) 

JPotoer  of  Company  to  take  title  to  landed-grantor 
cannot  queetian— preemption  right,  when 
trantferMe, 

1.  It  will  be  presumed  that  a  land  oompany  was 
capable,  in  law,  to  take  aoonveyanoeofroal  estate. 

8.  Neither  the  irrantor  who  made  the  deed,nor  one 
who  claims  under  bim,  can  queition  the  capacity 
of  the  company  to  take  the  title  after  it  has  paid  to 
•uch jrrantor  full  value  for  the  property. 

3.  The  last  clause  of  the  18th  section  of  the  Act  of 
Sep.  4, 1841,  forbade  the  assignment  or  transfer  of 
the  rigrht  of  preemption  secured  by  the  Act,  but 
did  not  prevent  the  preemptor  from  selling  his 
land  after  the  entry. 

[No.  69.] 

Submitted  Jan.  ff,  187g.  Decided  Feb,  If,  187t. 

IN  ERROR  to  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  Nebraska. 

The  case  is  stated  by  the  court 

Meetre.  N.  Cobb,  W.  C.  Ooadj'  and  L, 
Douglaee,  for  plaintiff  in  error: 

One  of  the  main  questions  in  this  case  in- 
Tolves  the  construction  of  the  12th  section  of 
the  Act  of  ConmsB  of  Sep.  4, 1841,  which  pro- 
vides that  "All  assignments  and  transfers  of 
the  right  hereby  secured,  prior  to  the  issuing  of 
the  pflient,  shall  be  null  and  void." 

Does  this  intend  to  prohibit  the  preemptor 
from  all  alienation  of  the  property  which  he  has 
acquired  under  the  preemption  Act,  prior  to 


the  issuing  of  the  patent,  or  does  it  intend  sim- 
ply to  prevent  the  transfer  of  the  right  to  pre- 
empt? 

The  first  view  best  accords  with  the  purpose 
and  policy  of  the  preemption  privilege.  TIm  ob- 
ject of  the  government  was,  in  fact,  to  induce 
settlements  upon  the  public  lands:  but  chiefly 
to  confer  the  preferable  right  to  purchase,  on 
those  persons  usuallv  in  incugent  circumstances, 
who  actuallv  settled  or  improved  them.  It  was 
not  to  aid  the  speculator  in  lands.  Marke  v. 
Dickson,  20  How.,  601  (61  U.  8.,  XY.,  1002). 

This  point  has  never  been  dinctly  decided 
by  this  court.  It  was  not  ruled  in  nredgiU  v. 
Antard,  12  How.,  24,  or  Bueh  v.  MarehaU,  6 
How.,  284. 

This  question  has  frequently  been  before  the 
state  courts,  and  they  have  with  great  uniform- 
ity held  that  the  preemptor  has  no  transferable 
interest  prior  to  the  issuing  of  the  patent. 

Arbour  v.  NetUee,  12  La.  Ann..  217;  Foir- 
rierv.  White,  2  La.  Ann.,  074;  Pmn  v.  Ott, 
2  La.  Ann.,  288;  Stanbrough  v.  WOeon,  13  La. 
Ann.,  494;  8te9en$  v.  Say$,  1  Ind.,  247;  Me- 
Blyea  v.  Haffter,  2  Port.,  148;  CundiffY.  Orwu, 

7  Port.,  68;  Glenn  v.  Thietle,  28  Miss.,  42; 
WHkereon  v.  Mavfield,  27  Miss.,  642;  Mel)fer 
V.  McDowU,  86  Ala.,  Tdl^\  Paulding  y.  OHmeieg, 
10  Mo.,  210. 

If  this  is  the  true  view  of  the  statute,  the 
deed  from  William  P.  Fraily,  the  preemptor. 
to  the  Sulphur  Springs  Land  Co.,  was  null  and 
void,  and  neither  by  reason  of  the  grant  it  pur- 
ported to  make  nor  the  covenant  it  contained, 
can  it  operate  as  an  estoppel;  and  any  interest 
subsequently  acquired  by  Fraily  would  not 
inure  to  the  benrat  of  the  grantee  named  in  the 
deed.    Mcl^ea  v.  Bayter,  2  Port.,  148. 

To  hold  otherwise,  would  enable  parties  ead- 
ly  to  evade  the  statute  and  defeat  its  policy  and 
purpose. 

Affain;  the  deed  from  William  P.  Fraily  to 
the  Sulpher  Springs  Land  Co.,  dated  Sep. ,  1857, 
was  not  sufficient  to  and  did  not  pass  any  title 
to  said  land.  The  Sulphur  Springs  Land  Co. 
was,  in  fact,  an  incorporated  companv  under 
the  territorial  laws  of  Nebraska,  but  that  fact 
does  not  appear  in  the  proof.  But  it  was  incum- 
bent on  the  defendant  to  show  that  it  was  in- 
corporated and  authorized  to  receive  the  deed, 
and  take  the  land  under  the  deed.  If  it  was  a 
corporation,  then  it  could  not  take  the  fee  under 
the  deed  without  local  legislation  authoriang  it. 

Beaty  v.  KnatDler,4 Pet.,  162;  Perrine  Y.Ganal 
Co,,  0  How..  172;  Rueeell  v.  Topping,  6  Mc- 
Lean,  194;  Brady  v.  Mayor,  etc,,  20  N.  Y.,  812; 
New  London  v.  Brainerd,  2Si  Conn.,  552; 
Straus  V.  Ins,  Co.,  6  Ohio  St.,  59. 

If  it  was  not  a  corporation,  then  the  deed 
was  void  for  uncertainty  in  the  name  of  the 
grantee.  For  there  must  be  a  person  in  esse  to 
take  as  grantee,  in  order  to  vaake  the  deed  good. 

8  Washb.  Real  Prop.,  289,  8d  ed. 

Messrs,  Rediek  A  Briggs  and  J,  M.  Car- 
lisle,  for  defendant  in  error: 

Mr,  Justice  DaTia  delivered  the  opinion  of 
the  court: 

This  )s  an  action  of  ejectment,  to  tiy  the  title 
to  a  quarter  section  of  land  in  Nebraska.  Both 
parties  deraigned  title  through  William  Penn 
Fraily,  the  plaintiff  below,  who  is  also  the 
plaintiff  in  this  court,  by  a  deed  from  Fraily  to 
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liimself.  on  the  13th  of  June,  1860;  the  defend- 
4nt,by  deed  from  Fraily  to  the  Sulphur  Springs 
Land  Company,  on  the  8d  day  of  September, 
1857.  It  was  admitted  at  the  trial,  to  save  the 
trouble  of  proving  the  fact,  that  on  the  8d  day 
of  September,  18^7,  Fraily  entered  the  prem- 
ises in  question  at  the  United  States  Land  Of- 
fice, for  the  Omaha  Land  District,  with  the 
Register  thereof,  under  and  by  virtue  of  an 
Act  of  Congress,  entitled  "An  Act  to  Appro- 
priate the  Proceeds  of  the  Sales  of  Public  Lands, 
and  to  Grant  Preemption  Rights,"  approved 
September  4,  1841,  and  that  the  usual  letters 
patent  of  the  United  States  were  issued  on  the 
first  day  of  May,  1860.  to  said  Fraily,  under  his 
«aid  entry.  On  this  state  of  the  case  the  court 
instructed  the  iury  that  the  title  passed  by  the 
•deed  to  the  Sulphur  Springs  Lana  Company,as 
it  was  prior  in  point  of  time,  and  told  them  to 
find  a  verdict  for  the  defendant.  The  plaintiff 
in  error  contends  that  this  instruction  was  er- 
roneous, because,  in  the  first  place,  the  Sulphur 
Springs  Land  Company  was  not  a  competent 
.grantee  to  receive  the  title:  and  second,  if  it 
was  competent,  that  the  deed  to  it  was.  never- 
theless, void, for  the  reason  that  it  was  made  be- 
fore the  patent  issued. 

In  relfliion  to  the  first  objection — it  is  suf- 
ficient to  say,  in  the  absence  of  any  proof 
whatever  on  the  subject,  that  it  will  be  pre- 
sumed the  land  company  was  capable,  in  law, 
to  take  a  conveyance  of  real  estate.  Besides, 
neither  Fraily,  who  made  the  deed,  nor  Myers, 
who  claims  under  him,  is  in  a  position  to  ques- 
tion the  capacity  of  the  company  to  take  the 
title  after  it  has  paid  to  Fraily  full  value  for 
theproperty.    Smith  v.  SheeUy  [ante,  430]. 

Tho  other  objection  is  of  a  more  serious  char- 
acter, and  depends  for  its  solution  upon  the 
construction  to  be  given  the  last  clause  of  the 
12th  section  of  the  Act  of  Congress  of  Septem- 
ber 4,  1841.  5  Stat,  at  L.,  458.  The  Act  it- 
self is  one  of  a  series  of  preemption  laws  con- 
ferring upon  the  actual  settler  upon  a  quarter 
section  of  public  land  the  privilege  (enjoyed  by 
no  one  else)  of  purchasing  it,  on  complying 
with  certain  prescribed  conditions.  It  had 
been  the  well  defined  policy  of  Congress,  in 
passing  these  laws,  not  to  allow  their  benefit  to 
Inure  to  the  profit  of  land  speculators,  but  this 
wise  policy  was  often  defeated.  Experience 
had  proved  that  designing  persons,  being  un- 
able to  purchase  valuable  lands,  on  account  of 
their  withdrawal  from  sale,  would  procure 
middle  men  to  occupy  them  temporarily,  with 
indiiferent  improvements,  under  an  agreement 
to  convey  them  so  soon  as  they  were  entered  by 
virtue  of  their  preemption  rights.  When  this  was 
done  and  the  speculation  accomplished,  the 
lands  were  abandoned. 

This  was  felt  to  be  a  serious  evil,  and  Con- 
gress, in  the  law  under  consideration,  under- 
took to  remedv  it  by  requiring  of  the  applicant 
for  a  preemption,  before  he  was  allowed  to  en- 
ter the  land  on  which  he  had  settled ,  to  swear 
that  he  had  not  contracted  it  away,  nor  settled 
upon  it  to  sell  it  on  speculation,  btit,  in  good 
faith,  to  appropriate  it  to  his  own  use.  In  case 
of  false  swearioff  the  preemptor  was  subject  to 
a  prosecution  ror  perjury,  and  forfeited  the 
money  he  had  paid  for  the  land ;  and  any  grant 
or  conveyance  made  by  him,  before  the  entry, 
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was  declared  null  and  void,  with  an  exception 
in  favor  of  bona  fide  purchasers  for  a  valuable 
consideration.  It  is  contended  by  the  plaintijOT 
in  error  that  Congress  went  further  in  this  di- 
rection, and  imposed  also  a  restriction  upon  the 
power  of  alienation  after  the  entry,  and  the 
last  clause  in  the  12th  section  of  the  Act  is 
cited  to  support  the  position. 

This  section,  after  prescribing  the  manner  in 
which  the  proof  of  settlement  and  improvement 
shall  be  made  before  the  land  is  entered,  has 
this  proviso:  "and  all  assignments  and  trans- 
fers of  the  right  hereby  secured  prior  to  the  is- 
suing of  the  patent  shall  be  null  and  void." 

The  inquiiy  is:  what  did  the  Legislature  in- 
tend by  this  prohibition?  Did  it  mean  to  dis- 
qualify the  preemptor  who  had  entered  the 
land  from  selling  it  at  all  until  he  had  obtained 
his  patent,  or  dia  the  disabilitjr  extend  only  to 
the  assignment  of  the  preemption  right?  Look- 
ing at  the  language  employed,  as  well  as  the 
policy  of  Congress  on  the  subject,  it  would 
seem  that  the  interdiction  was  intended  to  ap- 
ply to  the  right  secured  by  the  Act,  and  did  not 
go  further.  This  was  the  right  to  preempt  a 
quarter  section  of  land  by  settling  upon  and 
improving  it,  at  the  minimum  price,  no  matter 
what  its  value  might  be  when  the  time  limited 
for  perfecting  the  preemption  expired.  This 
right  was  valuable  and,  independently  of  the 
legislation  of  Congress,  assignable.  ThredgiU  v 
Pmtard,  12  How.,  24.  The  object  of  Congress 
was  attained  when  the  preemptor  went,  with 
clean  hands,  to  the  Land  Office  and  proved  up 
his  right,  and  paid  the  government  for  his  land. 
Restriction  upon  the  power  of  alienation  after 
this  would  injure  the  preemptor,  and  could 
serve  no  important  purpose  of  public  policy.  It 
is  well  known  that  patents  do  not  issue  in  the 
usual  course  of  business  in  the  Qeneral  Land 
Office  until  several  years  after  Uie  certificate  of 
entry  is  nven ;  and  equall v  well  known  that 
nearly  all  the  valuable  lands  in  the  new  States, 
admitted  since  1841,  have  been  taken  up  under 
the  preemption  laws,  and  the  right  to  sell  them 
freely  exercised  after  the  claim  was  proved  up, 
the  land  paid  for  and  the  certificate  of  entry 
received.  In  view  of  these  facts  we  cannot 
suppose,  in  the  absence  of  an  express  declara- 
tion to  that  effect,  that  Conffress  intended  to 
tie  up  these  lands  in  the  hands  of  the  original 
owners,  until  the  government  should  choose  to 
issue  the  patent. 

If  it  had  been  the  purpose  of  Congress  to  at- 
tain the  object  contended  for,  it  would  have 
declared  the  lands  themselves  unalienable  until 
the  patent  was  granted.  Instead  of  this,  the 
legislation  was  directed  against  the  assignment 
or  transfer  of  the  ri^ht  secured  bv  the  Act, 
which  was  the  right  of  preemption,  leaving  the 
preemptor  free  to  sell  his  land  after  the  entry, 
if  at  that  time  he  was,  in  good  faith,  the  own- 
er of  the  land  and  had  done  nothing  inconsist- 
ent with  the  provisions  of  the  law  on  the  sub- 
ject. 

The  judgment  of  the  Circuit  Court  ie  affirmed. 


Clted-18  Wall.,  814 ;  104  U.  S.,  422 ;  6  8a wy.,  87 ;  12 
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GEORGE  ALEXANDER.  H/.  in  Err., 

V. 

M.  ROULET,  WHEELER  MARTIN,  J.  P. 
FULLER  KT  AL. 

(See  8.  C,  18  WaU.,  886-88».) 

Finoer  of  prefect  to  grant  landi, 

A.  prefect  of  a  district,  under  the  appointment  of 
the  Military  Gk>vemor  of  California  and  an  election 
by  the  people  of  the  district,  had  no  power  to  grant 
a  part  of  the  common  lands  of  the  pueblo,  after  the 
conquest  and  acquisition  of  the  country  by  the 
United  States. 

fNo.  110.] 
SubmUUd  Dec.  12, 187 L    Decided  Feb,  le,  1872. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  California. 

The  action  was  ejectment  brought  in  the 
court  below  by  Alexander,  the  plaintiff  in  error, 
to  recover  a  parcel  of  land  in  the  City  of  San 
Francisco,  State  of  Claifomia.  The  complaint 
alleges  title  in  fee,  and  the  answers  deny  gen- 
erally the  allegations  of  the  complaint  and  set 
up  the  Statute  of  Limitations.  After  partial 
tnal  before  a  jury,  the  cause  was.  by  stipulation, 
finally  tried  by  the  court,  sitting  without  a  Jury. 

The  court  found  that  from  and  after  Auf., 
1849,  to  and  inclusiye  of  Jan.  12,  1850,  by 
virtue  of  an  appointment  from  the  then  Military 
Governor  of  the  then  Territory  of  California 
and  an  election  by  the  people  of  the  district, 
Horace  Hawes  wais  acting  as  the  prefect  of  the 
district,  embracing  the  then  puebHo^no^  City,of 
San  Francisco,  and  while  thus  acting  upon 
petition, therefore,  he  granted,  on  Jan.  12, 1850, 
to  Edward  Carpenter,  then  a  resident  of  the 
former  Mission  Dolores,  the  premises  in  con- 
troversy; that  the  title  of  Carpenter  thus  ac- 
quired on  and  before  Apr.  12,  1868,  became 
vested  in  the  plaintiff;  that  these  premises  are 
within  the  limits  of  the  said  pueblo  now  City  of 
San  Francisco;  that  in  the  month  of  July,  1852, 
the  City  presented  a  claim  for  said  pueblo  lands 
to  the  Board  of  Land  Commissioners,  organ- 
ized under  the  Act  of  Congress  of  Mar.  8. 1851, 
entitled  '*An  Act  to  Ascertain  and  Settle  Pri 
vate  Land  Claims  in  the  State  of  California,'* 
and  on  Dec,  24,  1854,  the  Board  confirmed  the 
claim,  the  confirmation  including  the  premises 
in  controversy;  that  an  appeal  was  taken  from 
the  decree  of  confirmation  to  the  United  States 
District  Court,  from  which  court  the  case  was 
dul^  transferred  to  the  circuit  court,  where  the 
claim  was  again  confirmed  May  18,  1865,  from 
which  last  decree  of  confirmation  an  appeal 
was  duly  taken  to  this  court,  and,  Feb.  4. 1867, 
the  mandate  of  this  court,  in  all  respects  con- 
flrminff  the  decree  of  the  circuit  court,  was  filed 
in  thelast  named  court;  that  the  premises  in 
question  are  within  the  limits  and  part  of  the 
lands  described  in  the  so  called  "Van  Ness 
Ordinance,"  which  was  ratified  by  the  Legisla- 
ture of  the  State  of  California.  Mar.  21.  1858; 
that  on  Jan.  1,  1855,  the  defendants  were  in 
the  possession  of  these  lands  and  that  their  pos- 
session was  open,  notorious  and  adverse  to  all 
the  world,  and  that  the  defendants  were  vested 
with  all  title  thereto,  conferred  by  the  Van  Ness 
Ordinance  and  the  provisions  of  the  Act  of 
Congress  of  July  1,  1864.  entitled  "An  Act  to 
Expedite  the  Settlement  of  Titles  to  Lands  in 
the  State  of  California." 

As  conclusions  of  law,  the  court  found  that 
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each  prefect  of  California,  while  the  aame'w 
part  of  the  Mexican  territoir,  was  authorized 
and  had  power  by  virtue  of  article  77  of  the 
decree  of  Mar.  20.  1887.  to  make  granta  of  the 
conunon  and  unappropriated  lands  of  the  pus- 
blot  within  their  Jurisdiction ;  but  that  from  and 
after  the  conquest  and  acquisition  of  the  cottD> 
try  by  the  United  States,  the  prefect  ceased  to 
have  such  power  and  authority,  and  as  a  crm- 
sequence,  that  the  grant  of  Prefect  Hawea  waa 
void:  that,  under  the  Mexican  laws  in  force  in 
California,  the  prefect  was  not  a  municipa]  or 
pueblo  officer,  and  that  grantees  of  land  granted 
by  a  prefect  within  the  limits  of  the  pwNo  did 
not  derive  title  from  or  hold  under  the  puebio^ 
but  from  and  under  the  G^eral  Government, 
of  which  the  prefect  was  a  suboidinate  and  rep> 
resentative,  and  that,  therefore,  the  confirma- 
tion of  the  pueblo  claim  did  not  inure  to  the  ben> 
efit  of  the  plaintiff;  that  persons  claiming  title 
under  prefect  grants  made  subsequently  to  the 
conquest  and  acquisition  of  the  country  by  the 
United  States,  do  not  derive  title  thereto  und^^ 
the  Spanish  or  Mexican  Government,  and  are 
not  within  the  purview  of  the  Treaty  of  Guada- 
lupe Hidalgo,  or  the  Act  of  Congress  to  ascertain 
and  settle  private  land  claims  in  the  State  of  Cali- 
fornia; that  the  plaintiff  was  baned  under  the 
Statute  of  Limitations,  and  was  not  entitled  to 
recover. 

Judgment  having  been  entered  for  the  defend- 
ants,  the  plaintiff  sued  out  this  writ  of  error. 

Mesere.  William  Irrinet  8.  HeydenfOt  and 
PoOtereon,  Wallace  A  Stow,  for  plaintiff  in  error. 

Mr.  Hall  McAllister,  for  defendant  in 
error. 

Mr.  Justice  Davis  delivered  the  opinion  of 
the  court: 

It  has  been  repeatedly  decided  by  this  court 
that  a  recovery  cannot  be  had  in  an  action  of 
ejectment  in  the  Federal  Courts  except  on  a 
legal  title,  and  the  inquiry  is:  whether  the  plaints 
iff  in  this  case  is  clothed  with  such  a  title. 

This  title  rests  on  the  authority  of  Horace 
Hawes,  acting  as  prefect  of  the  district,  em- 
bracing the  then  piiMt  of  San  Francisco,  under 
the  appointment  of  the  Military  Governor  of 
California  and  an  election  by  the  people  of  the 
district,  to  grant  a  part  of  the  common  lands  of 
the  pueblo. 

It  is  not  necessary  for  the  purposes  of  tbia 
suit  to  decide  whether  prefects  of  California, 
while  the  same  was  a  part  of  the  Mexican  terri- 
tory, were  authorized  to  make  grants  of  the  oom> 
mon  or  unappropriated  lands  of  the  pueUae 
within  their  Jurisdiction,  because  in  this  case 
the  grant  was  after  the  conquest  and  acquisi- 
tion of  the  country  by  the  United  States,  and  if 
the  prefect  had  such  authority  before  that  event 
it  clearly  ceased  with  the  changed  relations  of 
the  people.  By  the  conquest  of  the  country. 
Mexican  rule  was  displaced  and  with  it  the 
authority  of  Mexican  officials  to  alienate  the 
public  domain,  and  as  a  necessary  conseauenoe 
of  this  conquest,  the  Constitution  of  the  United 
States,  which  gives  to  Congress  the  disposition 
of  the  public  lands,  was  extended  over  the  terri- 
tory of  California.  Until  Congress  provided  a 
government  for  the  country  it  was  in  cluirge  of 
Military  Governors,  who,  with  the  aid  of 
subordinate  officers,  exercised  municipal  au* 
thority ;  but  the  power  to  grant  land  or  confirm 
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titles  was  never  vested  in  these  Military  Govern- 
ors, Mumfard  v.  WardweU,  6  Wall.,  485  [78  U. 
8.,  XYIIL,  760],  nor  in  any  person  appointed 
by  them. 

It  is  contended,  however,  that  Hawes'  elec- 
tion by  the  people  of  the  pueblo  to  the  office  of 
prefect  on  the  retirement  of  the  Mexican  offi- 
cials, gave  him  all  the  power  a  Mexican  prefect 
would  have  had  if  the  oountrv  had  not  been 
conquered.  Is  this  position  maintainable?  Pue- 
Uo»  or  towns,  by  the  laws  of  Mexico,  were  en- 
titled to  a  certain  quantity  of  lands  adjoining 
them,  which  were  held  in  trust  for  the  benefit 
of  their  inhabitants.  The  nature  and  extent  of 
these  imeMt?  rights  have  been  the  subject  of  a 
great  deal  of  controversy  since  the  acquisition 
of  California,  and  came  before  this  court  for 
consideration  in  the  case  of  Townsendv.  Cfreeley. 
5  Wall.,  886  [72  U.  8.,  XVIII.,  549].  Mr. 
Justice  Field,  in  delivering  the  opinion  of  the 
court  in  that  case,  says:  **It  may  be  difficult  to 
state  with  precision  the  exact  nature  of  the 
right  or  title  which  the  pueblos  held  in  these 
lands.  It  was  not  an  indefeasible  estate;  own- 
ership of  the  lands  in  the  pueblos  could  not.  in 
strictness,  be  affirmed.  Ii  amounted  in  truU^  to 
little  more  than  a  restricted  or  qualified  right  to 
alienate  portions  of  the  land  to  its  inhabitants 
for  building  or  cultivation  and  to  use  the  re- 
mainder for  commons,  for  pasture  lands,  or  as 
a  source  of  revenue  or  for  other  public  purposes. 
This  right  of  disposition  and  use  was  in  all  par- 
ticulars subject  to  the  control  of  the  government 
of  the  country. "  Manifestly,  if  this  right  of  dis- 
position and  use  were  subject  to  Mexican  con- 
trol while  Mexican  rule  prevailed,  it  was  equally 
subject  to  the  control  of  our  government  when 
this  rule  was  changed.  It  must  be  conceded 
that  these  pueblos  had  an  equitable  right  to  have 
their  common  lands  confirmed  to  them,  but 
they  did  not  hold  them  as  a  private  individual 
does  his  estate,  and  it  needed  legislative  action 
to  ripen  this  equitable  right  into  a  legal  title. 
Congress  has  acted  upon  this  subject  and  con- 
firmed the  lands  of  the  pueblo  of  8an  Francisco, 
including  the  demanded  premises,  and  this  con- 
firmation could  not  inure  to  the  benefit  of  any 
one  claiming  under  a  grant  by  an  American 
prefect,  unless  there  were  an  express  declaration 
to  that  effect.  As  there  is  no  pretense  that  the 
srant  in  this  case  was  protected  by  legislation. 
It  follows  that  the  plaintiff  has  no  title  of  any 
sort  to  rest  upon,  and  the  judgment  af  the  Circuit 
Court  must  be  affirmed. 


LUCY  H.  CARROLL,  Admr'x  of  Geo.  W. 
Cabboll,  Deceased,  Appt., 

V. 

UNITED  STATES. 

(See  S.  C,  13  WalL.  161-158.) 

Abandoned  and  Captured  Property  Act — right  to 
proceeds — when  aid  to  the  rebelUon  defeat, 

1.  Under  the  Abandoned  and  Captured  Property 
Act  of  Mar.  12. 1883,  the  rig-ht  to  recover  depends 
on  proof  of  ownership  of  the  abandoned  or  oapt- 

8eel8  Wall. 


ured  property,  of  rlerht  to  the  proceeds  and  of  the 
fact  that  the  owner  ffave  no  aid  or  comfort  to  the 
rebellion. 

2.  The  ownership  thereby  required  to  be  pn>Ted 
is  that  which  existed  at  the  time  of  capture  or 
abandonment,  and  the  rierht  to  the  proceeds  Is  that 
which  existed  at  the  time  of  the  petition  filed  in  the 
Court  of  Clafms. 

8.  Where  a  person  claimed  the  ownership  of  the 
property  at  the  time  of  its  capture,  as  administra- 
trix, and  rave  proof  that  she  srave  no  aid  or  com- 
fort to  the  rebellion,  she  is  entitled  to  recover  the 
proceeds  of  such  property  in  the  Court  of  Claims, 
althouflrh  her  intestate  srave  aid  and  comfort  to  the 
rebellion. 

[No.  289.] 
SubmiUed  Jan.  1^,  187B.  Decided  Feb.  19,  187i, 

APPEAL  from  the  Court  of  Claims. 
The  case  is  stated  by  the  court. 

Mr.  R.  M.  Corwine*  for  appellant: 

The  Court  of  Claims  held  that  the  claimant 
is  not  required  to  establish  that  the  cotton  was 
not  at  any  time  the  property  of  a  disloyal  per- 
son. 

4  Ct.  of  Claims,  426;  also,  Bates's  case,  same 
Vol..  569. 

The  proof  of  Icwaltv  is  confined  to  the  claim- 
ant of  the  proceeds  of  the  property  when  taken 
by  the  Government.  Its  then  stcUus  is  the  sub- 
ject of  inquiry.  If  the'  title  before  that  had 
passed  out  of  the  disloyal  owner  into  a  loyal 
owner,  bona  fide,  the  property  is  free  from  any 
trouble  it  may  have  labored  under  before  then. 

To  make  the  property  answerable  for  the  po- 
litical offense  of  the  owner,  proceedings  to  con- 
demn it  under  the  Confiscation  Acts  must  be 
instituted  in  the  lifetime  of  the  owner,  and  while 
it  18  in  his  possession.  After  his  death,  new 
rights  intervene  and  the  property  is  free  from 
whatever  disability  it  might  have  labored  under 
while  in  his  possession.  U.  8.  v.  Andersof^,  9 
Wall,  66  (76  U.  S.,  XIX.,  617). 

The  title  is  cast  on  the  administrator  and  re- 
lates to  the  moment  of  Carroll's  death. 

Johns  V.  Johns,  1  McCord,  182;  3  McCord, 
371:  Lawrence  v.  Wright.  23  Pick.,  128;  Hays 
V.  Jackson,  6  Mass.,  149;  JeweU  v.  Stevens,  12 
Mass..  809;  1  Will.  Exrs.,  528. 

At  the  instant  of  the  testator's  death,  the 
interest  in  all  chattels  vests  in  the  executor  or 
in  the  administrator,  as  the  case  may  be,  whether 
he  has  reduced  them  into  his  actual  possession 
or  not;  and,  however  widely  dispersed  or  re- 
motely situated,  they  are  regarded  in  law  as 
assets  in  his  hands. 

Toll.  Law  of  Exrs.,  152;  Lawrence  y.  Wright 
{supra). 

He  mav  maintain  trover  for  them  against  all 
the  world. 

In  like  manner  he  is  deemed  to  be  in  posses- 
sion of  a  ship  at  sea. 

The  Court  of  Claims  has  said  that  the  evi- 
dence of  ownership  re^uind  is  at  least  equal  to 
that  necessary  to  sustain  an  action  of  trespass 
or  trover.  Margaret  Bond's  case,  2  Ct.  of  Claims, 
622.  . 

Tried  by  that  rule,  it  is  not  difficult  to  deter- 
mine that  the  title  to  this  property  was  vested 
in  the  administratrix  when  it  was  taken ;  and  if 
it  was  so,  then  the  political  status  of  George  W. 
Carroll  cannot  prevail,  but  that  of  the  adminis- 
tratrix must. 

Mr.  B.  H.  Bristow,  SoUeitorOen.,  for  ap- 
pellee. 
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Mr.  C^U;^.7tMt£60  Chase  delivered  the  opin- 
ion of  the  court: 

It  appears  from  the  findings  of  fact  by  the 
Court  of  Claims,  tliat  George  W.  Carroll, 
residing  in  Arkansas,  during  the  first  years  of 
the  late  civil  ivar,  raised  and  was  owner  of  cer- 
tain cotton.  He  died  in  September,  1868.  Dur- 
ing his  life  he  had  given  aid  to  the  rebellion. 

The  cotton,  upon  his  death,  came  into  the 
possession  of  the  claimant  as  administratrix, 
and  was  in  her  poesesssion  at  the  time  it  was 
captured  by  the  United  States.  She  offered  evi- 
dence, to  establish  her  own  loyalty  and  that  she 
never  gave  aid  or  comfort  to  the  rebellion, 
which  seems  to  have  been  rejected  by  the  court. 
The  estate  was  insolvent.  The  creditors  are 
numerous,  and  there  is  no  proof  in  respect  to 
their  l<^alty. 

The  Court  of  Claims  decided,  as  a  conclusion 
of  law  from  these  facts,  that  the  claimant's 
rights  as  administratrix  depended  upon  proof  of 
the  loyalty  of  the  deceased,  and  it  being  shown 
that  he  voluntarily  gave  aid  and  comfort  to  the 
rebellion,  dismissed  the  petition. 

We  think  that  the  Court  of  Claims  erred  in 
the  decision  given  by  it.  The  Statute  of  March 
12th,  1868  (12  Stat,  at  L.,  820)  makes  the  right 
to  recover  aepend  on  proof  of  ownership  of  the 
abandoned  or  captured  propertv,  of  right  to 
the  proceeds,  ana  of  the  fact  that  the  owner 
gave  no  aid  or  comfort  to  the  rebellion.  It  is 
plain  to  us  that  the  ownership  to  be  proved  was 
that  which  existed  at  the  time  of  capture  or 
abandonment,  and  that  the  right  to  the  proceeds 
was  that  which  existed  at  the  time  of  the  peti- 
tion filed  in  the  Court  of  Claims.  These  titles, 
in  their  nature,capable  of  separation,  coexisted 
in  the  petitioner.  True,  her  ownership  was  not 
absolute,  nor  was  her  right  to  the  proceeds  ab- 
solute. She  could  claim  only  in  a  representa- 
tive capacity— first,  in  rieht  of  the  intestate, 
and,  second,  as  trustee  for  creditors  and  dis- 
tributees. At  the  time  of  the  death  of  the  in- 
testate the  cotton  was  in  his  possession,  unaf- 
fected by  any  proceeding  in  confiscation.  After 
hiB  death,  and  upon  appointment  of  his  widow 
as  administratrix,  the  title  vested  in  her  unfor- 
f  eited.  It  was  a  title  upon  which  she  could  main- 
tain trespass  or  trover.  Redf.  Wills,  114,  116;  1 
Will.  Ex.  <fe  Adm.,  ^W\McVaughter9Y,  Elder, 
2Brev.,818;Zai0r0n««v.  Wright,  28  Pick.,  120. 
And  it  was  the  only  title  to  the  propertv  sub- 
sisting at  the  time  of  the  capture  ana  sale  and 
payment  of  tiie  proceeds  into  the  Treasury.  The 
statute  does  not  make  it  the  duty  of  the  court 
to  inquire  whether  the  intestate  who  had  been 
the  owner  gave  aid  and  comfort  to  the  rebellion, 
but  whether  such  aid  or  comfort  was  given  by 
the  actuid  owner  at  the  time  of  capture.  This 
owner,  within  the  sense  of  the  statute,  was  the 
administratrix.  It  would  be  much  more  reason- 
able to  institute  such  inquiries  in  respect  to  the 
creditors  and  distributees  than  in  respect  to  the 
intestate.  But  such  an  investigation  might  be 
endless,  and  could  not,  we  think,  have  been 
contemplated  by  the  Legislature. 

We  ifUfik,  ther^tyre,  thai  the  Court  cf  dame 
erred  m  not  adftwUing  the  proof  offered  by  the 
peHHoner,  and  for  tAii  eatue  the  decree  muet  be 
reeereed, 

Clted-06  U.S., 417. 
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CHARLES  REICHE  m  al..  Pifi.  in  Err,, 

.  «. 

HENRY  A.  SMYTHE,    Collector  of  New 

York,  etc. 

(See  S.  C.  18  WaU..  UB-166.) 

Onuirueiion  of  $taiute$—Aete  in  pari  materia 

— duty  Act, 

1.  The  meaning  of  general  words  fn  a  statute 
must  be  restrioted,  whenever  It  is  found  nmrnmiTT 
to  do  so,  in  order  to  carry  out  the  legislative  in- 
tention. 

S.  Wbere  two  Acts  of  Congress  uie  in  pari  maU- 
ria^  it  will  be  'presumed  that,  if  the  same  word  be 
used  in  both  and  a  special  meaning  given  ft  in  the 
first  Act,  it  was  intended  that  it  shoiud  receive  the 
same  interpretation  in  the  latter  Act. 

8.  The  duty  Act  of  1800,  does  not  impose  duty  on 
birds  and  fowls. 

[No.  119.] 

Argued  Feb,  13,  1872.      Decided  Feb,  t6,  187i, 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  New 
York. 

The  case  is  stated  by  the  court. 

Mr.  Frederiek  Clubse.  for  plaintiff  in  er- 
ror, cited  RooeeeeU  v.  MaxteeU,  8  Blatchf.,  891; 
Bac.  Abr.  I.  2;  DeFbreet y.  Lawrence,  IS  How., 
374:  EUioU  v.  8u>artwout,  10  Pet,  187. 

Meeers.  B.  H«  Brlstow,  8olieitor-Gen.  and 
C.  H.  Hill,  Aeet.  AUyOtn,,  for  defendant  in 
error. 


Mr.  Juttiee  Davis  delivered  the  opinion  of 
the  court:  / 

In  September,  1856,  the  pUuntiffs  in  error 
imported  at  the  Port  of  New  York  certain  lots 
of  live  birds,  on  which  the  collector  exacted  a 
duty  of  twenty  per  centum  ad  valorem,  which 
was  paid  under  protest.  This  suit  is  brought 
to  recover  back  the  money  and  the  only  inauiry 
is:  whether  the  living  birds,  at  the  dale  or  tliis 
importation,  were  dutiable. 

it  is  claimed  that  they  were,  under  the  Act 
of  May,  16,  1866,  entitled  "An  Act  Imposing 
a  Duty  on  Live  Anunals"  (14  Stat,  at  L.,  48) 
which  was  in  force  at  the  period  referred  to. 
and  which  provides  as  follows:  *'That  on  and 
after  the  passM;e  of  this  Act,  there  shall  be 
levied,  collected  and  paid  on  all  horses,  mules, 
cattle,  sheep,  hogs  and  other  live  animalft  im- 
ported from  foreign  countries,  a  duty  of  twenty 
per  cen  tum  ad  vaiorem:  I^ovided,  that  any 
such  animals  now  bona  fide  owned  by  resident 
citizens  ol  the  State,  and  now  in  any  of  the 
provinces  of  BriUsh  America,  may  be  imported 
into  the  United  States  free  of  duty,  until  the 
expiration  of  ten  days  next  after  the  passage  of 
this  Act.*' 

This  Act,  in  its  terms,  is  comprehensive 
enough  to  include  birds  and  all  other  living 
tilings  endowed  with  sensation  and  the  power 
of  voluntary  motion,  and  if  there  had  not  been 
previous  legislation  on  the  subject,  there  might 
be  some  justification  for  the  position  that  Con- 
gress did  not  intend  to  iiarrow  the  meaning  of 
the  language  employed.  If  it  be  true  that  it  is 
the  duty  of  the  court  to  ascertain  the  meaning 
of  the  Legislature  from  the  words  used  in  the 
statute  and  the  subject-matter  to  which  it  re- 
lates, there  is  an  equal  duty  to  restrict  the  noean- 
ingof  general  words,  whenever  it  is  found  neo- 

80  V.H. 
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esfiary  to  do  so,  in  order  to  carry  out  the  legis- 
lative intention. 

Breta&r  v.  Btaugher,  14  Pet.,  178.  And  it  is 
fair  to  presume,  in  case  a  special  meaning  was 
attached  to  certain  words  in  a  prior  tariff  Act, 
that  Congress  intended  they  should  have  the 
same  signtflcation  when  used  in  a  subsequent 
Act  in  relation  to  the  same  subject  matter. 

The  28d  section  of  the  Act  of  Mar.  2,  1861, 
eh.  68,  12  Stat,  at  L.,  193,  provides  that  **  the 
importation  of  the  articles  hereinafter  men- 
tioned and  embraced  in  this  section  shall  be  ex- 
empt from  duty.  ♦  ♦  ♦  ♦  ^ni. 
mals  living  of  all  kinds.  ♦  ♦  •  ♦ 
Birds,  singing  and  other,  and  land  and  water 
fowls.        ♦       ♦       ♦       •" 

This  Act  was  in  force  when  the  Act  of  1866 
— the  Act  in  controversy — ^was  passed,  and  it 
will  be  seen  that  birds  and  fowls  are  not  em- 
braced in  the  term  "animals,"  and  that  they 
are  free  from  duty,  not  because  they  belong  to 
the  class  of  ''living  animals  of  all  kinds,"  out 
for  the  reason  that  thev  are  especially  designated. 
It  is  quite  manifest  that  Congress,  adopting  the 
popular  signification  of  the  word  "animals," 
applied  it  to  quadrupeds,  and  placed  birds  and 
fowls  in  a  different  classification.  Congress 
having,  therefore,  defined  the  word  in  one  Act, 
BO  as  to  limit  its  application,  how  can  it  be  con- 
tended that  the  definition  shall  be  enlarged  in 
the  next  Act  on  the  same  subject,  when  there 
is  no  language  used  indicating  an  intention  to 
produce  such  a  result?  Both  Acts  are  in  j>ar» 
tnaiena,  and  it  will  be  presumed  that  if  the 
same  word  be  used  in  both,  and  a  special  mean- 
ing were  given  it  in  the  first  Act,  that  it  was 
intended  it  should  receive  the  same  interpreta- 
tion in  the  latter  Act,  in  the  absence  of  any- 
thing to  show  a  contrary  intention.  Dwar.  St., 
703-766. 

If  it  be  used  in  a  different  sense  in  the  Act  of 
1866,  its  meaning  instead  of  being  extended  is 
narrowed,  for  aU  animals  not  ^ukliem  generi$ 
**  with  horses,  mules,  cattle,  sheep  and  hogs,'* 
are  excluded  from  the  operation  of  the  revenue 
laws.  By  the  Act  of  1861,  living  animals  of  all 
kinds,  whether  domesticated  or  not,  could  be 
imported  without  paying  a  duty.  The  Law  of 
1866  steps  in  and  imposes  a  duty  on  domestic 
quadrupeds,  leaving  the  Act  of  1861  applicable 
to  all  other  quadrupeds,  and  to  birds  and  fowls. 

The  case  of  Homer  v.  OoUeetor,  1  Wall.,  4»6 
[68 U.  S.,XyiI..  688J  is  in  principle  not  unlike 
this.  The  object  of  that  suit  was  to  ascertain 
whether,  under  the  tariff  Act  of  1857,  almonds 
were  placed  in  the  category  of  dried  fruits,  on 
which  a  small  duty  was  imposed.  It  was  con- 
tended as  the  article  was  popularly  classed 
among  the  dried  fruits  of  the  table,  with  raisins, 
dates,  etc.,  and  as  it  was  not  named  specifically 
in  the  changes  in  the  Act  of  1867,  that  it  prop- 
erly belongs  to  the  schedule  providing  for  dried 
fruits.  But  the  court  held  that  as  a  duty  had 
been  imposed  on  almonds,  eo  nomine,  in  previ- 
ous tariff  Acts,  the  article  was  not,  for  revenue 
purposes,  witMn  the  general  term  of  dried  fruit, 
although  in  popular  language  and  commercial 
usage  such  was  its  signification. 

27te  fudameni  u  reuertied.  and  a  venire  de  novo 
awirded, 

Clted-fl6  U.  8.,  147;  96  U.  8.,  Ill,  118, 116,  US,  127 ; 
107  U.  8.,  622 ;  4  Sawy.,  817. 
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FRANKLIN  PHILP  et  al., 
PifB.  in  Ehrr,, 

JOSEPH  NOCK. 

(See  8.  C,  13  Wall.,  186-187.) 
AppeaU  and  writs  of  error  in  patent  eaeee. 

The  Act  of  July  20.  lR70,doe6  not  ohansre  the  pat- 
ent Law  of  Feb.,  1861,whJoh  fflves  to  iwrties  in  pat- 
ent suits  a  writ  of  error  or  appeal  to  the  Supreme 
Court  of  the  United  States,  without  regard  to  the 
sum  In  oontroversy. 

[No.  526.] 
Submitted  Feb,  9,  1872,    Decided  FA,  19,  187S. 

IN  ERROR  to  the  Supreme  C-ourt  of  the  Dis- 
trict of  Columbia. 

This  was  an  action  in  the  court  below  bj 
Nock,  as  an  original  inventor  of  a  hinge  for 
inkstands,  for  the  infringement  of  his  patent. 
The  plaintiff  laid  his  damages  at  $5,000.  The 
defendants  pleaded  the  general  issue.  The 
plaintiff  obtained  a  verdict  and  judgment  for 
$500,  and  the  defendants  sued  out  this  writ  of 
error. 

A  motion  is  now  made  to  dismiss  for  want  of 
Jurisdiction. 

Mr,  Geo,  W,  Paeehdl,  for  defendant  in  error, 
in  support  of  the  motion: 

It  is  insiBted  for  the  plaintiffs  in' error  that 
appellate  jurisdiction  is  given  under  the  Act  of 
Feb.  18,  1861,  18  Stat,  at  L.,  180,  because  it  is 
a  controversy  in  law,  arising  under  a  law  of  the 
United  States,  granting  and  confirming  to  an 
inventor  the  exclusive  right  to  his  invention,  etc. 

We  submit  that  a  suit  against  a  naked  in- 
fringer of  a  patent  is  not  within  the  letter  and 
certainly  not  within  the  spirit  of  that  Act.  That 
Act  mav  well  apply  to  the  interference  cases 
arising  between  rival  patentees,  or  to  contro* 
versies  between  such  patentees,  or  those  claim- 
ing under  them,  without  allowing  a  naked  tres- 
passer the  benefit  of  appeal,  simply  because  he 
disputes  the  validity  of  the  patent.  The  as- 
sumption really  is,  that  the  validity  of  every 
patent  may  be  attacked  by  any  trespasser,  in  a 
collateral  way,  which  is  wholly  inadmissible. 
The  pounds  of  defense  which  may  be  urged, 
as  decided  by  this  court,  are  emboiiiied  in  sec. 
51  of  the  Act  of  1866. 

See  Bubber  Co.  v.  Goodyear,  9  Wall.,  797 
(76  U.  a.  XiX.,  569);  Eureka  Oo.  v.  BcOey  Co, 
{ante,  209). 

A  careful  reading  of  the  cases  under  section 
17  of  the  Act  of  1886,  leads  to  the  conclusion 
that  such  appeals  only  lie  in  cases  which  prop- 
erly involve  the  construction  of  the  patent  laws; 
where  no  amount  can  be  said  to  be  involved, 
butonl^  the  rights  of  inventors  to  the  benefit  of 
their  discoveries,  as  against  the  government  or 
other  inventors. 

Hoggv,  Bmereon,  6  How.,  478;  AUen  v.  Blunt, 
2  Wood.  &  M.,  155;  Wiieon  v.  Santtfard,  10 
How.,  101. 

It  is  insisted,  however,  that  all  doubt  upon 
the  subject  is  removed  by  sec.  56  of  the  patent 
Law  of  July,  1870,  16  Stat,  at  L.,  207. 

This  Act  was  not  in  force  when  the  ]udg- 

NoTm,—Juriadietinn  of  U.  S,  Supreme  Court  de- 
vendinQ  on  amount ;  interest  cannot  be  added  to  gtve 
jurisdiction ;  how  value  of  thing  demanded  may  be 
ehown:  what  eases  revfewoUe  wuhout  regard  to  sum 
in  controversy .  See  note  to  Gordon  v.  Offden,  28  U. 
8.  (8  Pet.),  88. 
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ment  was  rendered,  and  the  writ  of  error  sued 
out. 

The  argument  is,  that  the  words  **  touching 
patent  rights"  are  sufficiently  cdkuprehensive, 
to  embrace  every  possible  controversy  in  which 

gitentees  may  be  engaged  about  their  patents, 
ut,  taken  in  connection  with  the  preceding 
sections,  it  is  clear  that  the  appeal  has  reference 
only  to  such  jurisdiction  as  is  given  by  that  Act 
itself. 

It  will  be  seen  by  reference  to  the  bills 
of  exception  that  the  defense  was  in  no  manner 
brought  within  the  purview  of  section  61  of  the 
Act,  and  hence  the  appeal  is  not  within  the  pur- 
view of  section  56. 

No  defense  was  admissible  touching  patent 
rights,  or  the  validity  of  the  patent,  under  the 
pleadings,  as  is  settled  in  &lAy  v.  Foote,  14 
How.,  218;  Rubber  Co,  v.  Ooodyear,  9  Wall., 
797  (76  U.  8.,  XIX.,  569);  Seymours.  Otbome 
{ante,  83);  Agawam  Co.  v.  Jordan,  7  Wall..  596 
(74  U.  a,  XIX.,  179);  Teese  v.  Huntingdon,  23 
How.,  10  (64  U.  8.,  XVI.,  482). 

Mr.  R.  D.  JKLnmrneyp  in  opposition  to  mo- 
tion. 

Mr.  Chief  Justice  Chase  delivered  the  opin 
ion  of  the  court: 

The  patent  Law  of  February,  1861  (12  Stat, 
at  L.,  IdOy,  gives  to  parties  to  suits  arising  under 
any  law  of  the  United  States  giving  to  invent- 
ors the  exclusive  right  to  their  inventions  or 
discoveries,  a  writ  of  error  or  appeal  to  the  Su- 
preme Court  of  the  United  States  without  re- 
fard  to  the  sum  in  controversy.  The  Act  of 
870  (16  Stat,  at  L.,  207)  does  not  alter  the 
right  of  appeal  or  to  a  writ  of  error  in  this  re- 
spect. 

The  motion  to  dismiss  the  torit  of  error  in  this 
ease  must,  thertfore,  be  denied. 


THE  WILMINGTON  &  WELDON  RAIL- 
ROAD COMPANY.  Plff,  in  Err., 

V. 

JOHN  A.  REID,  Sheriff,  etc. 

(See  S.  C.  18  WaU.,  204-268.) 

Contract  in  a  charter,  wTien  violated  by  a  tax. 

Where  a  state  law  oharteriner  a  company  pro- 
vided that  the  property  of  the  company  shall  be 
exempt  from  taxation,  that  constituted  a  contract 
between  the  State  and  the  company,  which  was 
violated  by  taxing  the  franohise  and  rolUnff  stock 
of  the  company. 

[No.  99.] 
Argued  Feb.  7,  187£.    Decided  Feb.  S6,  1872. 

IN  ERROR  to  the  Supreme  Court  of  the  State 
of  North  Carolina. 

This  case  was  commenced  in  the  Superior 
Court  of  Halifax  Co. ,  by  a  writ  and  complaint 
in  the  nature  of  an  action  of  replevin,  to  obtain 
possession  of  an  engine  and  tender  seized  by 
Reid.  the  defendant  below,  as  sheriff  of  Hall 
fax  Co  ,  and  about  to  be  sold  for  payment  of 
taxes  assessed  upon  the  franchise  and  rolling 
stock  of  the  Company. 

There  is  in  the  record  an  application  by  the 
plaintiff  to  the  Board  of  Commissioners  of  the 

Note.— Ferted  righU  defined:  how  affected  by  the 
suttHequent  repeal  or  nuMiiJlcaiion  of  statute.  See 
note  to  Fletcher  v.  Peck,  10  U.  S.  (0  Cranch),  87. 
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County  of  Halifax  for  the  correction  of  the  tax 
list  so  as  to  exempt  the  property  of  the  Com- 
pany from  taxation,  which  was  refused,  with 
leave  to  the  plaintiff  to  appeal. 

The  declaration  states  that  the  Wilmington 
&  Weldon  Company  was  chartered  by  an  Act 
of  the  Legislature  of  North  Carolina,  passed  in 
1888,  and  sets  up  this  Act  as  a  contract  between 
the  State  and  Company,  protected  by  the  Con- 
stitution of  the  United  States. 

The  declaration  shows  that  the  franchise  and 
rolling  stock  of  the  Company  were  assessed 
for  taxation  by  the  State  and  the  County  of 
Halifax,  in  two  parts,  one,  the  apportioned 
share  for  the  County  of  Halifax,  assessed  in 
each  case  upon  the  entire  franchise  and  rolling 
stock  jointly  of  the  plaintiffs;  and  the  other,  a 
tax  assessed  upon  certain  lots  of  land  in  Hali- 
fax Co.,  appurtenant  to,  and  forming  pari  of, 
the  property  of  the  Company,  and  necessary  to 
its  business. 

It  further  alleges  the  demand  by  the  sheriff 
for  payment  of  said  taxes,  the  refunl  of  the 
companies  to  pay,  and  the  seizure  of  the  en 
gines  for  the  purpose  of  being  sold,  etc. 

Upon  this  complaint  and  a  motion  of  the 
plaintiff,  and  the  filing  of  a  bond  for  $5,000. 
the  defendant  was  enjoined  from  selling  the 
property,  and  ordered  to  deliver  it  up  to  the 
plaintiffs. 

The  cause  then  came  on  to  be  heard  upon  a 
motion  of  the  defendant  to  vacate  the  injunc- 
tion order,  which  motion  being  refused,  an  ap- 
peal was  prayed  and  allowed  to  the  Supreme 
Court  of  North  Carolina. 

At  January  Term,  1870,  the  cause  was 
heard.  The  Supreme  Court  pronounced  an 
opinion  that  the  tax  was  valid,  reversed  the 
order  of  the  Superior  Court  and  remanded  the 
cause,  with  directions  for  further  proceeding 
in  accordance  with  the  opinion,  which  was 
also  ordered  to  be  certified  to  Uie  said  court. 

The  plaintiffs  brought  the  case  to  this  ooait 
by  writ  of  error. 

Messrs.  Carlisle  ft  MePheraon  and  B. 
F.  Moore,  for  plaintiffs  in  error: 

The  taxes  imposed  are  upon  the  franchise 
and  rolling  stock  of  the  Companv,  and  upon 
lots  of  land  appurtenant  to  and  forming  part 
of  the  property  of  the  Company,  and  neoesbary 
to  be  used  in  the  successful  operation  of  its 
business. 

The  rolling  stock,  under  the  enumeration  of 
engines,  cars  and  vehicles,  is  specificallv  ex- 
empted. The  land  was  the  property  of  the 
Company,  held  under  the  authoritv  given  in 
the  1st  section  of  the  Act,  to  hold  land  neces- 
sary for  its  operations,  and  averred  in  the  dec- 
laration to  be  necessary  for  that  purpose.  Laws 
of  1852,  p.  627. 

The  franchise  is  embraced  by  the  descrip- 
tion of  ''property."  It  is  defined  by  CK.  J. 
Redfleld,  in  Thorp  v.  B.  B.  Co.,  27  Vt.,  140. 
to  be  '  *  The  privilege  of  operating  the  road  and 
taking  fare  and  freight." 

The  franchise  is  a  vested  property  springing 
from  the  charter. 

1  Am.  L.  Reg.,  471;  Oordon  v.  Appeal  Tax 
Court,9Uow.,  188  at  160. 

If  a  franchise  be  taken  to  construct  a  rail- 
road, it  must  be  paid  for  as  propertv.  Redf. 
Railw. ,  129,  sec.  70;  Ang.  &  Ames.  Corp.,  sec. 
4,  787. 

80U.& 


1871. 


WlIiMIHGTON,  BTO.,  R  R.  Co.  V.  HbCD. 


264-268 


If  the  charters  be  contracts  between  the  State 
4ind  the  Corporations,  they  cannot  be  impau^d 
by  the  Legislature. 

The  charters  of  the  railroad  companies  are 
•compacts  or  contracts  by  statute  between  the 
State  and  stockholders,  and  cannot  be  changed 
without  the  consent  of  each  party;  and  such 
rights  as  are  legally  vested  in  the  Companies, 
cannot  be  controlled  or  destroyed  by  any  sub- 
sequent statute,  unless  a  power  for  that  pur- 
pose be  reserved  in  the  Acts  of  incorporation. 

Wales  V.  SUUon,  2  Mass.,  148;  EnfieUd  Toll 
Br.  Co.  V.  Conn.  Riv.  Co.,  7  Conn.,  28;  Fletcher 
V.  Peck,  6  Cranch,  87;  Bk.  v.  Knoop,  16  How., 
889;  PawUt  v.  Clark,  9  Cranch,  292;  T&rrettv. 
Taylor,  9  Cranch,  48;  Da/rt,  CoU,  v.  Wood- 
ward, 4  Wheat.,  518. 

This  has  ever  been  the  rule  of  construction 
for  such  charters  in  North  Carolina. 

'MiUe  V.  WUUame,  11  Ired.,  568;  Bk.  of  the 
State  V.  Bk.  of  Cape  Fear,  13  Ired,  76;  AUy- 
Oen.  V.  Bk.,  4  Jones,  E<^.,  287. 

Where  there  is  no  stipulation  by  the  sover- 
eign against  taxation,  taxation  may  be  laid. 

Bk.  V.  BiUings,  4  Pet.,  614;  State  v.  Petway, 
2  Jones,  Eq.,  896. 

Where  there  is  such  a  stipulation  it  is  en- 
titled to  a  sensible  construction,  so  as  to  effect 
its  obvious  purpose,  and  shall  be  regarded  as  a 
contract  if  so  intended. 

Bk.  V.  Knoop  (suprdU  Ohio  Ins.  db  T.  Co.  v. 
DeboU,  16  How.,  416,  Taney's  op.,  p.  427;  Bk, 
V.  Edwards,  5  Ired..  516;  see  op.  Gordon  v. 
Appeal  Tax  Court,  8  How..  148;  Home  of  the 
FriendUss  v.  Bouse,  8  Wall,.  480  (75  U.  »., 
XIX.,  496). 

Messrs.  Will  H.  Battle  and  Kemp  P,  Bat- 
tie  for  defendants  in  error: 

It  is  admitted  that  a  charter  of  incorporation 
granted  by  a  State  creates  a  contract  between 
the  State  and  its  corporators,  which  the  State 
•cannot  violate.  It  becomes,  then,  a  matter  of 
importance  to  ascertain  the  nature  of  such  a 
contract  and  the  number  and  extent  of  the 
rights  which  are  conferred  upon  the  Corpora- 
tion. There  are  numerous  cases  on  this  sub- 
ject, but  it  is  unnecessary  to  refer  to  more  than 
one,  as  in  that  one  such  rights  are  clearly 
stated  and  defined.  In  the  Binghamton  Bridge 
case,  8  Wall.,  75  (70  U.  S..  XVIII.,  143),  it  is 
said  by  the  court:  "That  all  rights  which  are 
asserted  against  the  State  must  be  clearly  de- 
fined, and  not  raised  by  inference  or  presump 
tion ;  and  if  the  charter  is  silent  about  a  power, 
it  does  not  exist.  If,  on  a  fair  reading  of  the 
instrument,  reasonable  doubts  arise  as  to  the 
proper  interpretation  to  be  given  it,  those  doubts 
are  to  be  solved  in  favor  of  the  State ;  and  where 
it  is  susceptible  of  two  meanings,  the  one  re- 
stricting and  the  other  extending  the  powers 
of  the  Corporation,  that  construction  is  to  be 
adopted  which  works  the  least  harm  to  the 
State."    See  McBee  v.  B.  B.  Co.,  2  Jones,  186. 

When  a  corporation  claims  exemption  from 
taxation,  it  must  show  that  the  power  to  tax 
has  been  given  up  bv  the  State,  in  the  plainest 
and  most  explicit  language.  The  reason  is, 
that  the  taxing  power  is  one  of  the  highest  and 
most  important  attributes  of  sovereignty.  It 
is  essential  to  the  establishment  and  continued 
existence  of  the  government.  No  government 
can,  then,  devest  itself  al toother  of  such  a 
power;  it  cannot  commit  political  suicide ;  but  it 
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is  conceded  that  it  may,  by  a  contract  for  an 
adequate  consideration,  bind  itself  for  a  longer 
or  a  shorter  period,  not  to  exercise  its  taxing 
power  at  all,  or  not  beyond  a  certain  extent, 
upon  certain  persons  or  things.  This  is,  how- 
ever, often  a  dangerous  restriction  upon  its 
power,  because  the  necessities  of  the  govern- 
ment cannot  always  be  foreseen.  In  the 
changes  and  chances  of  time  and  things,  those 
who  have  charge  of  the  administration  may 
have  need  of  all  the  possible  resources  of  the 
country  to  save  it  from  freat  disaster,  if  not 
from  ruin.  These  considerations  force  upon 
the  mind  the  propriety,  nay,  the  absolute  ne- 
cessitv,  of  the  rule  that  every  grant  from  the 
Legislature,  by  which  the  integrity  of  the 
power  to  raise  revenue  is  impaired,  must  be 
construed  strictly  in  favor  of*  the  public  and 
against  the  grantee. 

State  V.  Petway,  2  Jones  Eq.,  896;  Bk.  v. 
Comjnontoealth,  19  Pa.,  144;  MiddleUm  v. 
Lambert,  1  Ad.  &  £.,  401 ;  Cooley,  Const.  Lim., 
280,  et  seq.;  Christ  Ch.  v.  Co.  of  PhOa.,  24 
How.,  800  (65  U.  S..  XVI.,  602). 

The  franchise  is  something  entirely  distinct 
from  the  property  of  the  Corporation,  and  the 
distinction  is  clearly  recognized  by  law.  State 
V.  Bives,  6  Ired..  297;  Rev.  Code  of  1856,  ch. 
26,  sees.  6  to  10;  State  v.  Petway  {supra);  Atty- 
Gen.  V.  Bk.,  4  Jones,  Eq..  287. 

In  this  case  the  tax  is  upon  the  franchise. 
The  exemption  extends  only  to  the  property, 
leaving  the  franchise  or  body  politic  itself  lia- 
ble to  be  taxed,  just  as  an  individual  might 
have  his  property  exempt,  while  the  State 
might,  where  there  was  no  constitutional  re- 
striction, tax  his  poll  ad  libitum.  See  Bk.  v. 
State,  9  Yerg.,490. 

Nothing  less  than  the  exemption  of  the  fran- 
chise and  all  the  property,  real  and  personal, 
of  the  Corporation,  from  taxation,  can  or  ought 
to  relieve  it  from  the  burden  of  contributmg 
its  just  proportion  towards  the  support  of  the 
government. 

See  Home  of  the  Friendless  v.  Btmse,  8  Wall., 
480  (75  U.  8.,  XIX.,  495);  Washington  Univer- 
sity V.  Bouse,  8  Wall.,  489  (76  U.  S.,  XIX.,  498). 

Mr.  Justice  Davis  delivered  the  opinion  of 
the  court: 

This  is  a  writ  of  error  to  the  Supreme  Court 
of  the  State  of  North  Carolina,  and  brings  up 
the  question,  whether  the  recent  legislation  of 
the  State  concerning  the  collection  of  taxes  is, 
as  it  affects  the  plaintiff  in  error,  in  violation 
of  that  provision  of  the  Constitution  of  the 
United  States  which  declares  that  no  State 
shall  pass  anv  law  impairing  the  obligation  of 
contracts.  As  early  as  1838.  the  General  As- 
sembly of  North  Carolina  incorporaUxl  the  Wil- 
mington &  Weldon  Railroad  Company,  for  the 
purpose  of  constructing  a  railroad  in  the  State, 
and  inserted  a  provision  in  the  charter,  '*  That 
the  property  of  said  Company  and  the  shares 
therein  shall  be  exempted  from  any  public 
charge  or  tax  whatsoever." 

It  has  been  so  often  decided  by  this  court 
that  a  charter  of  incorporation  granted  by  a 
State  creates  a  contract  between  the  State  and 
the  corporators,  which  the  State  cannot  violate, 
that  it  would  be  a  work  of  supererogation  to 
repeat  the  reasons  on  which  the  argument  is 
founded.    It  is  true  that  when  a  corporation 
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claims  an  exemption  from  taxation,  it  must 
show  that  the  power  to  tax  has  been  clearly  re- 
linquished by  the  State,  and  if  there  be  a  rea- 
sonable doubt  about  this  having  been  done, 
that  doubt  must  be  solved  in  favor  of  the  State. 
The  BinghamUm  Bridge  case,  3  Wall  76  [70  U. 
S.,  XV 111.,  148].  If,  however,  the  contract  is 
plain  and  unambiguous,  and  Uie  meaning  of 
the  parties  to  it  can  be  clearly  ascertained,  it  is 
the  duty  of  tl)e  court  to  give  effect  to  it,  the 
same  as  if  it  were  a  contract  between  private 
persons,  without  regard  to  its  supposed  injuri- 
ous effects  upon  the  public  interests. 

It  may  be  conceded  that  it  were  better  for 
the  interest  of  the  State,  that  the  taxing  power, 
which  is  one  of  the  highest  and  most  impor- 
tant attributes  of  sovereignty,  should  on  no  oc- 
casion be  surrendered.  In  the  nature  of  things 
the  necessities  of  the  government  cannot  always 
be  foreseen,  and  in  the  changes  of  time,  the 
ability  to  raise  revenue  from  every  species  of 

Property  may  be  of  vital  importance  to  the 
tate,  but  the  courts  of  the  country  are  not  the 
proper  tribunals  to  apply  the  corrective  to  im- 
proYident  legislation  of  this  character.  If  there 
be  no  constitutional  restraint  on  the  action  of 
the  Legislature  on  this  sublect,  there  is  no  rem- 
edy, except  through  the  influence  of  a  wise 
public  sentiment,  reaching  and  controlling  the 
conduct  of  the  law  making  power. 

There  is  no  difficulty  whatever  in  this  case. 
The  General  Assembly  of  North  Carolina  told 
the  Wilmington  <&  Welland  Railroad  Com- 
pany, in  language  which  no  one  can  misunder- 
stand, that  if  they  would  complete  the  work  of 
internal  improvement  for  which  they  were  in- 
corporated, their  property  and  the  shares  of 
their  stockholders  should  be  forever  exempt 
from  taxation.  This  is  not  denied,  but  it  is 
contended  that  the  subsequent  legislation  does 
not  impair  the  obligation  of  the  contract,  and 
this  presents  the  only  question  in  the  case. 
The  taxes  imposed  are  upon  the  franchise  and 
rolling  stock  of  the  Company,  and  upon  lots 
of  land  appurtenant  to  and  forming  part  of  the 
property  of  the  Company,  and  necessary  to  be 
used  in  the  successful  operation  of  its  business. 
It  certainly  requires  no  argument  to  show  that 
a  railroad  corporation  cannot  perform  the  func- 
tions for  whidi  it  was  created  without  owning 
rolling  stock,  and  a  limited  quantity  of  real  es- 
tate, and  that  these  are  embraced  in  the  general 
term  property.  Properly  is  a  word  of  large 
import,  and  in  its  application  to  this  Company 
included  all  the  real  and  personal  estate  re- 
quired by  it  for  the  successful  prosecution  of 
its  business.  If  it  had  appeared  that  the  Com- 
pany had  acquired  either  real  or  personal  es- 
tate beyond  its  legitimate  wants,  it  is  very 
clear  that  such  acquisitions  would  not  be  within 
the  protection  of  the  contract.  But  no  such 
case  has  axisen,  and  we  are  only  called  upon 
to  decide  upon  the  case  made  by  the  record, 
which  shows  plainly  enough  that  the  Company 
has  not  undeitaken  to  abuse  the  favor  oi  the 
Legislature. 

It  is  insisted,  however,  that  the  tax  on  the 
franchise  is  something  entirely  distinct  from 
the  property  of  the  Corporation,  and  that  the 
Legislature,  therefore,  was  not  inhibited  from 
taxing  it.  This  position  is  equally  unsound 
with  the  others  taken  in  this  case.  Nothing  is 
better  settled  than  that  the  franchise  of  a  pri- 
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vate  corporation— which  in  its  application  to  & 
railroad  is  the  privilege  of  running  it  and  tak- 
ing fare  and  freight— is  property,  and  of  the 
most  valuable  kind,  as  it  cannot  be  taken  for 
public  use  even,  without  compensation.  Redf. 
Kailw.,  p.  129.  sec.  70.  It  is  true  it  is  not  the 
same  sort  of  property  as  the  rolling  stock,  road- 
bed and  depot  grounds,  but  it  is  equally  with 
them  covered  by  the  general  term  *'  the  prop- 
erty of  the  Company"  and,  therefore,  equally 
within  the  protection  of  the  charter. 

It  is  needless  to  argue  the  point  further.  It  ia 
clear  that  the  legislation  in  controversy  did  im- 
pair the  obligation  of  the  contract,  whidi  the 
Qcneral  Assembly  of  North  Carolina  made  with 
the  plaintiff  in  error,  and  it  foUows  that  the 
judgment  of  the  Supreme  Court  muH  be  reversed, 
and  the  cause  remanded  for  further  proceeding* 
in  conformity  with  thie  opinion. 

Clted-18  WalL,  W6;  16  WaU^45S;  U  WalU  »»; 
SO  Wall..  48:  21  wall.,  498  :  98  U.  8.,  283;  96  U.  8., 
687,  688,  688;  12  Blatcbf..  467:  76  lU.,  574;  86  Wla, 
866,669. 


THE  RALEIGH  AND  GASTON  RAILROAI> 
COMPANY,  Plff.  in  Err,, 

V. 

JOHN  A.  REID,  Sheriff,  etc 

(See  8.  C,  18  Wall.,  269-070,  NoUJ 

Contract  in  charter  exempting  from  taxaUon, 

when  violated. 

Where  a  State  granted 'a  charter  to  a  eompanj 
exemptinflT  Its  property  from  taxation  for  flit een 

gears,  and  after  toe  expiration  of  that  time,  the 
tate  was  to  l>e  at  liberty  to  tax  the  shares  of  the 
stockholders  whenever  their  annual  profits  ex- 
ceeded eiffht  per  cent.,  such  tharee  cannot  be  taxc<I 
until  the  annual  profits  exceed  elffht  percent. 

[No.  100.] 
Argued  Feb.  7.  1872.        Decided  Feb.  g6,  1S7S. 

IN  ERROR  to  the  Supreme  Court  of  the  State 
of  North  Carolina. 

Th<»  case  is  substantially  the  same  as  the  next 
preceding  case  of  Wilmington  A  Wddon  R.  It 
Co.  V.  Beid,  except  as  noteid  in  the  opinion.  It 
was  argued  at  the  same  time  by  the  same  counsel. 

Meeers.  J.M.  C»rlisle  ancl  J.  L.  McFherm>n, 
for  plaintiff  in  error. 

Meesre.  K.  P.  Battle  and  W.  H.  Battle,  for 
defendant  in  error. 

Mr.  Justice  Davis  delivered  the  opinion  of 
the  court : 

This  case  and  the  one  lust  decided  are  of 
kindred  character,  and  alike  in  their  eiBential 
features.  The  difference  between  the  two  con- 
sists chiefly  in  the  extent  of  the  exemption.  By 
the  Wilmington  charter,  the  property  of  the 
Company  could  not  be  taxed  under  any  state 
or  circumstances,  but  the  exemption  in  the  ca5e 
of  the  Raiei^h  and  Gaston  Company  was 
limited  to  a  period  of  fifteen  years.  After  this 
limitation  expired,  the  Legislature  was  at  liberty 
to  tax  the  individual  shares  of  the  stockholders^ 
whenever  their  annual  profits  exceeded  eis ht 
per  cent.  And  this  was  the  only  wav  in  which 
the  property  of  the  Company  could  be  reached 
for  taxation  at  all,  for  when  a  statute  limits  a 
thing  to  be  done  in  a  particular  mode,  it  in- 
cludes a  negative  of  any  other  mode.  Plowd.. 
206,  b.    It  was  the  manifest  object  of  the 
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legislation  which  incorporated  this  Company  to 
invite  the  investment  of  capital  in  the  enterprise 
of  building  this  road;  and  no  means  better 
adapted  for  the  purpose  could  have  been  de- 
vised, short  of  total  immunity  from  taxation. 
As  long  as  the  capital  was  unproductive  it  con- 
tributed nothing  to  the  support  of  the  govern- 
ment; and  even  after  it  became  remunerative, 
its  contribution  was  fixed  by  the  terms  of  the 
charter,  and  could  not,  in  any  event,  exceed 
twenty-five  cents  on  the  share  of  stock.  The 
unwisdom  of  this  leeislatioQ  is  apparent,  but 
there  is  no  relief  to^the  8tate,  for  the  rights 
secured  by  the  contract  are  protected  from  in- 
vasion by  the  Constitution  of  the  United  States. 

As  the  pleadings  show  that  the  annual  profits 
on  the  shares  of  stock  have  never  reached  eight 
per  cent.,  it  follows  that  they  were  not  subject 
to  any  public  charge  or  tax. 

Thejudgment  of  the  Supreme  Court  of  North 
Carolina  ie  reverted,  and  tfie  cause  remanded,  for 
further  proceedings  in  conformUy  ioiih  this  opin- 
ion, 

Oited-dS  Wis.,  868. 


THE  CHICAGO  AND  NORTHWESTERN 
RAILWAY  COMPANY,  Plff^  in  Err., 

V. 

HENRY  K.  WHITTON,  Admr.  of  the  Estate 

of  Makt  F.  Whitton,  Deceased. 

(See  B.C.,  18  Wall..  270-291.) 

Corporation  is  a  citizen  of  State  which  created  it 
— other  States— Bt€Ue  Act  requiring  action  to 
to  be  brought  in  Court  of  Stctte,  when  does  not 
prevent  removal  to  U.  S,  Court— state  ruie  of 
property  or  rights  binding  on  Federal  Courts — 
Act  for  removal  of  causes,  constitutional — leg- 
islative discretion — when  refused  to  instruct 
jury  is  not  error — sufficient  charge. 

*  1.  Although  a  oorporation,  belnff  an  artificial 
body  created  by  Legislative  power  is  not  a  dtizen 
within  several  provlalonB  of  the  Constitution,  yet, 
where  rl«rbt6  of  action  are  to  be  enforced  by  or 
ajpainst  a  corporation,  it  will  be  considered  as  a 
citizen  of  the  State  where  it  was  created,  within 
the  clause  extending  the  judicial  power  of  the 
United  States  to  controversies  between  citizens  of 
different  States. 

a.  Where  a  corporation  is  created  by  the  laws  of 
a  State  it  is.  in  suits  brought  in  the  Federal  Courts 
in  that  State,  to  be  considered  as  a  citizen  of  such 
State,  whatever  its  stattts  or  citizenship  may  be 
elsewhere  by  the  legislation  of  other  States. 

3.  A  statute  of  Wisconsin  provides  that**  Whenever 
the  death  of  a  person  shall  be  caused  by  a  wrongful 
act,  neglect  or  default,  and  the  act,  neglect  or  de- 
fault is  such  as  would  (if  death  had  not  ensued)  have 
entitled  the  party  injured  to  maintain  an  action  and 
recover  damage  in  respect  thereof,  then,  and  in 
every  such  case  the  person  who  or  the  corporation 
which  would  have  been  liable  if  death  had  not  en- 
sued, shall  be  liable  to  an  action  for  damages,  not- 
withstanding the  death  of  the  person  Injured;  pro- 
vided, that  such  action  shall  be  brought  for  a  death 
caused  in  this  State,  and  in  some  court  estab- 
lished by  the  Constitution  and  laws  of  the  same ; 
held,  that  the  proviso,  requiring  that  the  action 
be  brought  In  the  court  of  a  State,  does  not  pre- 
vent a  non-resident  plaintiff  from  removing  the 

<*Head  notes  by  Mr.  Justice  Fibld. 

None— 0Uia«n«7iip  of  corporation  and  its  stock- 
holders; voluntary  association ;  hoUUrs  of  bonds  of 
corporation  secured  by  mortoage.  Oeneral  answer 
wawes  objections  to  residence.  See  note  to  Hope 
Ins.  Co.  V.  Boardman,  9  U.  S.  (5  Cranch),  67. 
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action  under  the  Act  of  Congress  of  March  2, 1807. 
to  a  Federal  Court  and  maintaining  it  there. 

i.  Whenever  a  general  rule,  as  to  property  or 
personal  rights  or  injuries  to  either,  is  established 
by  state  legislation,  its  enforcement  by  a  Federal 
Court  in  a  case  between  proper  parties  is  a  matter 
of  course,  and  the  jurisdiction  of  the  court  in  such 
case  is  not  subject  to  state  limitation. 

6.  The  Act  of  March  2, 1867— amending  the  Act  of 
July  27, 1866— for  the  removal  of  causes  in  certain 
cases  from  the  state  Courts,  bv  which  amendatory 
Act  it  is  provided  that  if  suits  then  pending,  or 
which  might  be  subsequently  brought  in  a  State 
Court  **  in  which  there  is  a  controversy  between  the 
citizens  of  a  State  in  which  the  suit  Is  brought 
and  a  citizen  of  another  State,  and  the  matter  in 
dispute  exceeds  the  sum  of  $500  exclusive  of  costs," 
the  suit  mav  be  removed  to  a  Federal  Court  upon 

Betition  of  the  non-resident  party,  whether  plaint- 
f  or  defendant,  at  any  time  before  final  hearing 
or  trial,  upon  making  and  filing  In  the  State  Court 
an  affidavit,  stating  that  he  has  reason  to  and  does 
believe  that,  from  prejudice  or  local  influence,  he 
will  not  be  able  to  obtain  justice  in  such  State 
Court— is  constitutional  and  valid. 

6.  The  judicial  power  of  the  United  States,  ex- 
tending by  the  Constitution  to  controversies  be- 
tween dlizens  of  different  States,  as  well  as  to  oases 
arising  under  the  Constitution,  treaties  and  laws 
of  the  United  States,  the  manner  and  conditions 
upon  which  that  power  shall  be  exercised,  except 
as  the  original  or  appellate  character  of  the  juris- 
diction is  specially  designated  in  the  Constitution, 
are  mere  matters  of  legislative  discretion. 

7.  It  is  not  error  for  a  court  to  refuse  to  give  an  ex- 
tended series  of  instructions,  though  some  of  them 
may  be  correct  in  the  propositions  of  law  which . 
they  present,  if  the  law  arising  upon  the  evidence 
is  given  by  the  court  with  such  fullness  as  to  guide 
correctly  the  jury  in  its  findings;  nor  is  a  judg- 
ment to  be  set  aside  because  the  charge  or  the 
court  maybe  open  to  some  verbal  criticism  in  par- 
ticulars considered  apart  bv  themselves,  wnich 
could  not,  when  taken  with  the  rest  of  the  charge, 
have  misled  a  jury  of  ordinary  intelligence. 

[No.  70.] 
Argued  Jan.  30,  187B.     Decided  Feb.  19,  1872. 
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N  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Wiscon- 
sin. 

The  case  is  stated  by  the  court. 

Messrs.  Timothsr  O.  Howe,  B.  C.  Cook, 
Enoch  Totten  and  William  Ruger,  for  plaintilT 
in  error: 

The  plaintiff  was  appointed  administrator  by 
the  County  Court  of  Rock  County,  Wisconsin, 
and  sues  as  such. 

In  this  character,  he  is  as  much  a  creature  of 
law  as  the  defendant  Corporation,  and  there  is 
an  apparent  inconsistency  in  holding  that  the 
habitat  of  the  legal  entity  determines  the  ques- 
tion of  jurisdiction  in  one  case,  while  in  the 
other  it  is  the  residence  of  the  natural  person. 

The  defendant's  railway  lies  partially  within 
and  it  derives  its  powers  and  franchises  in  part 
from  each  of  the  States  of  Dlinois,  Wisconsin 
and  Michi^n.  Its  principal  office  is  in  the 
State  of  Illmois,  and  its  managing  officers  re- 
side there.  It  has  one  common  treasury,  one 
Board  of  Directors  and  officers,  and  one  com- 
mon seal.  Its  contracts  bind  all  of  its  property 
and  franchises,  in  whichever  State  the  same 
may  be.  and  it  is,  for  all  practical  purposes,  one 
indivisible  Corporation.  These  facts  are  set 
forth  in  the  affidavits  used  on  the  motions  to 
remand  the  case  to  the  state  court. 

As  regards  this  question  of  jurisdiction, how- 
ever, it  is  quite  immaterial  whether  the  Com- 
pany be  considered  a  separate  and  distinct  Cor- 
poration in  each  State  or  as  one  and  the  same  in 
both. 

R.  R.  Co.  V.  YHueU^,  1  Black,  297  (66  U.  8., 
XVIL,  138). 
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In  either  case,  this  must  be  regarded  as  a 
suit  between  a  citizen  of  Illinois,  as  plaintiff, 
and  citizens  of  that  Si  ate  and  of  the  State  of 
Wisconsin,  joined  as  defendants. 

R.  B.  Oo.  V.  Wheeler {Hupra);  Allegheny  Co.,  v. 
R,  R.  Oo. ,  51  Pa.  St. ,  228;  Northern  Indiana  R. 
R,  Go.  V.  Mieh,  Cent.  Ry.Co.,  15  How..  244. 

If  a  citizen  of  Illinois  can  sue  this  Company 
in  the  United  States  Court  for  Wisconsin,  by 
styling  it  a  Corporation  of  Wisconsin^of  course 
a  citizen  of  Wisconsin  can  do  the  same  thing  in 
Illinois,  by  charging  it  as  a  Corporation  of  that 
State;  and  if  this  be  so,  it  follows  that  the 
Company  has  the  corresponding  right  of  suing 
a  citizen  of  Illinois  in  the  United  States  Courts 
of  that  State,  by  averring  itself  a  Corporation 
of  Wisconsin,  and  of  suing  a  citizen  of  Wis 
consin  in  the  national  tribunals  of  that  State.by 
styling  itself  a  Corporation  of  Illinois. 

This  makes  the  citizenship  of  such  a  com- 
pany, and  the  jurisdiction  of  the  United  States 
Courts  wholly  dependent  upon  the  will  or  ca- 
price of  the  parties,  and  the  existence  or  non- 
existence of  the  real  facts,  upon  which  both 
questions  in  law  depend,  of  no  importance 
whatever. 

It  is  not  enough  that  the  Constitution  extends 
the  judicial  power  to  a  case;  the  right  to  exer- 
cise this  power  must  also  be  conferred.  To  au- 
thorize a  court  to  ex^ercise  this  power  in  any 
case,  Congress  must  confer  upon  it  jurisdic- 
tion, both  of  the  subject-matter  and  of  the  par- 
ties. 

Conk.  Tr.,  3d  ed.,  177;  4th  ed.,  155;  and 
cases  supra. 

The  Act  of  Mar.  2,  1867,  by  authority  of 
which  this  case  was  removed,  is  unconstitution- 
al and  void. 

It  seems  a  gross  misnomer,  to  style  that  an 
exercise  of  appellate  jurisdiction,  which  wrench- 
es a  case  from  one  court  of  original  concurrent 
jurisdiction  and  takes  it  into  another,  for  origi- 
nal action  upon  the  subject-matter.  The  judi- 
cial power  was  extended  to  controversies  be- 
tween citizens  of  different  States  for  the  sup- 
posed advantage  of  parties  so  situated,  and  hence 
It  is  assumed  that  a  defendant  in  such  a  contro- 
versy had  the  same  right  as  a  plaintiff,  to  insist 
that  it  be  tried  in  the  national  tribunals.  This  be- 
ing so.  it  follows  that  the  jurisdiction  of  a  state 
court  does  not  fully  attach  until  he  has  waived 
this  right.  If  he  does  not  waive  it,  but  objects 
to  the  proffered  jurisdiction  of  the  state  court, 
it  never  attaches  at  all;  and  when  the  jurisdic- 
tion of  the  National  Court  does  attach,  it  is,  in 
strictness,  an  original  jurisdiction. 

We  conclude,  then,  that  the  removal  of  an 
action  before  the  subject  matter  has  been  acted 
upon  is  not  an  exercise  of  the  appellate  juris- 
diction, and,  therefore,  not  sustained  by  the  ap- 
pellate power. 

Irving  v.  JjOiory,  14  Pet.,  298. 

Confining  our  argument  to  that  class  of  cases 
to  which  the  present  belongs,  we  think  it  will 
be  found  that  the  so  called  right  of  removal  is 
to  be  sustained,  if  at  all,  by  implication  founded 
on  the  reasons  inducing  the  grant  of  judicial 
power  extending  to  controversies  between  citi- 
zens of  different  States.  The  language  is  fully 
satisfied  by  construing  it  as  authorizing  the  Na- 
tional Courts  to  take  cognizance  of  such  cases, 
when  their  jurisdiction  is  invoked  by  the  party 
bringing  suit;  and  the  only  other  admissible 
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construction  predicated  on  the  meaning  of  the 
word,  would  force  all  such  controversy  into  the 
National  Courts,  even  though  both  parties  agree 
in  preferring  another  forum. 

These  reasons  warrant  the  implication  that 
both  parties  are  entitled  to  elect  the  jurisdiction 
of  the  national  tribunal  for  the  trial  of  contro- 
versies to  which  the  judicial  power  extends  and 
over  which  jurisdiction  has  been  conferred. 
Any  legislation  necessary  to  secure  this  right  to 
either  party  is,  no  doubt,  valid;  but  Congress 
may  not  go  further  and  confer  privileges  which 
cannot  be  implied  from  these  reasons.  The 
right  to  legislate  is  founded  upon  an  implication 
which  is  derived  from  and  limited  by  these  rea 
sons.  The  power  of  Congress  must,  therefore, 
be  limited  by  the  same  reasons;  when  thej  are 
satisfied  the  right  to  legislate  is  exhausted.  As 
regards  plaintiff,  no.  legislation  is  necessary. 
Its  rights  may  be  fully  attained  without;  the 
National  Courts  are  open  to  it  and  it  may  in- 
voke their  jurisdiction  in  the  beginning.  But 
after  making  its  election  and  choosing  the  state 
courts,  it  cannot  make  a  second  election.  Such 
a  right  is  not  given  by  nor  to  be  implied  from 
any  provision  of  the  Constitution,  and  the  at- 
tempt to  confer  it  is  in  derogation  of  the  sover- 
eign powers  reserved  to  the  States  and  Tested 
in  their  judicatures. 

This  Act  of  1867,  allowing  a  plaintiff  who 
has  exhausted  his  privileges  as  to  the  election 
of  forum,  and  by  voluntarily  comini^  into  a 
state  tribunal,  waived  his  right  to  invoke  the 
jurisdTictionof  the  National  Courts,  is,  therefore, 
unwarranted  and  void. 

Whitton  v.  Chicago,  etc.,  R.  ROo.,25  Wis.. 
424. 

It  is  also  repugnant  to  the  7th  Constitutional 
Amendment,  if  it  authorizes  the  removal  of 
cases  after  judgment. 

The  Juetices  v.  Murray,  9  Wall.,  277  (76  U. 
S.,  XIX.,  660). 

The  language  does  not  seem  susceptible  of 
any  other  construction. 

Sneed  v.  Brownlow  and  Sneed  v.  Pickens,  4 
Cold.  (Tenn.)  253. 

There  is  no  law  authorizing  the  maintenance 
of  this  action  in  any  National  Court.  The 
Statute  of  Wisconsin,  sections  12  and  13,ch.  18. 
R.  S..  1858,  upon  which  alone  the  right  of  ac- 
tion depends,  does  not  give  an  absolue  right. 

It  is  a  domestic  statute,  enacted  for  the  reg- 
ulation of  internal  affairs.  In  so  far  as  it  seeks 
to  punish  wrongful  acts,  and  insure  the  observ- 
ance of  greater  care,  it  is  a  police  regulation, 
wholly  within  the  control  of  the  State,  and 
it  was  in  accordance  with  the  spirit  and  object 
of  the  Act,  to  limit  the  prosecution  of  actions 
under  it  to  the  courts  of  the  State. 

But  whatever  the  consideration  iofluencing 
the  adoption  of  this  clause,  it  is  clear  that  its 
intention  and  effect  is  to  limit  the  prosecution 
of  the  action  given  to  the  State  Courts  of  Wis- 
consin. 

Again,  if  the  interpretation  contended  for 
were  adopted,  it  would  avail  nothing.  No  ac- 
tion can  be  removed  which  might  not  have 
been  originally  commenced  in  the  National 
Courts.  The  language  of  the  Act:  '*And  the 
said  copies  being  entered  as  aforesaid  in  such 
court  of  the  United  States,  the  suit  shall  then 
proceed  in  the  same  manner  as  if  it  had  been 
brought  there  by  original  process"  justifies  such 
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a  conclusion,  and  the  authorities  so  construe 
exactly  the  same  language  contained  in  the  12th 
section  of  the  Judicial  Act. 

Sogers  v.  Rogers,  1  Paige,  Ch..l88;  Smith  v. 
Rines,  2  Sumn.,  844;  RvShy,  Gobhet,  2  Yeates. 
275;  StaU  v.  Gobbet,  3  Dall.  467;  Beardsley  v. 
Torrey,  4  Wash..  288;  Conk.  Tr..  8d  ed.,  177; 
4th  ed.,  155. 

Cases  like  Barney  v.  Bk.,  5  Blatchf..  107, 
where  the  National  Courts  can  take  jurisdiction 
so  far  as  the  subject-matter  is  concerned,  form 
no  exception  to  the  rule,  although  stated  as 
such.  If,  in  any  such  case,  the  defendant  had 
been  found  within  the  reach  of  its  process,  the 
action  would  have  been  commenced  in  the  Na 
tional  Court,  but  not  so  with  actions  under  this 
statute,  however  narrow  a  definition  may  be 
given  to  this  word,  "  brought." 

Is  this  clause  of  the  proviso  valid? 

It  is  conceded  that  the  Legislature  mii^ht 
have  conferred  an  al)solute  right  of  action,  but 
it  is  said  that  it  had  no  power  to  confer  the  con- 
ditional right  If  this  be  so,  it  is  one  instance 
where  the  greater  power  does  not  include  the 
lesser. 

It  is  not  claimed  that  this  extraordinary  cur- 
tailment of  legislative  power  results  from  an j 
express  constitutional  prohibition;  but  that  it 
r&<tults  incidentally,  from  the  delegation  of  ju- 
dicial power  to  the  United  Slates.  The  argu- 
ment is  briefly  this: 

The  Constitution  of  the  United  States  ex- 
tends the  judicial  power  to  controversies  be- 
tween citizens  of  different  States.  This  is  such 
a  controversy.  Congress  may,  therefore,  con- 
fer u|^n  the  National  Courts  jurisdiction  over 
it.  and  authorize  the  plaintiff  to  invoke  that  ju- 
risdiction; hence  this  clause  restricting  the 
remedy  to  the  state  courts,  is  unconstitutional 
and  void. 

To  make  this  position  of  any  value,  it  must 
appear  that  the  Constitution  extends  tlie  judi- 
cial power  to  this  controversy,  or  that  Congress 
is  authorized  to  and  has  extended  it  to  such  ac- 
tions.    Otherwise  there  is  no  conflict. 

The  Constitution  does  extend  the  Judicial 
power  to  all  cases  of  certain  classes,  but  when 
it  comes  to  this  class,  the  word  "all"  is  omit- 
ted and  its  language  is,  that  Judicial  power 
shall  "extend  to  controversies  between  citizens 
of  different  States." 

We  are  pursuaded  that  Congress  has  no  au- 
thority to  extend  the  Judicial  power  to  any  case, 
but  simply  to  authorize  its  exercise  over  cases 
to  which  the  Constitution  extends  it ;  that  the 
Constitution  does  not  extend  it  to  all  controver- 
sies between  citizens  of  different  States;  and 
that  the  rule  for  determining  to  which  it  is  ex- 
tended, is  to  be  sought  in  the  reasons  for  ex- 
tending it  to  any,  and  for  omitting  to  extend  it 
to  all  such  controversies. 

Before  the  adoption  of  the  Constitution,  it 
was  a  rule  of  the  common  law,  that  where  a 
statute  confers  a  right  and  gives  a  remedy,  that 
remedy  is  exclusive,  even  though  wholly  inad- 
equate, and  tnis  because  it  is  presumed  that 
the  Legislature  did  not  intend  that  the  right 
should  be  enjoyed,  unless  through  the  means 
means  prescribed. 

Sedg.  Stat,  and  Con.  Law,  94;  Field  v.  Peo 
pie,  2  Scam.  Ill,  70. 

And  if,  in  such  a  statute,  a  court  is  named  in 
which  the  right  may  be  enforced,  it  is  a  part  of 
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of  the  remedy,  and  the  Jurisdiction  of  that  court 
is  exclusive. 

Cote  V.  Muscatine,  14  la.,  296;  Dudley  v. 
Mayhew,  8  N.  Y.,  18. 

In  view  of  this  existing  approved  rule-  of 
law,  is  it  not  highly  probable  that  the  framers 
of  the  Constitution  contemplated  the  granting 
of  new  statutorv  rights,  to  be  attained  by  a  re- 
sort to  commissioners,  boards  of  arbitration  or 
to  special  tribunals;  and  therefore,  omitted  this 
word  "air*  in  certain  clauses  of  the  Constitu- 
tion, so  that  they  might  not,  in  terms  or  spirit, 
include  such  controversies? 

Clark  V,  Smith,  13  Pet.,  208:  The  St,  Law- 
rence,  1  Black,  580  (66  U.  S..  XVII..  184). 

If  this  clause  be  invalid,  then  we  say  that  the 
whole  Statute  must  fall,  and  with  it  the  sole  and 
only  authority  for  maintaining  this  action. 

"  If  the  provisions  of  a  statute  are  so  mutu- 
ally connected  with  and  dependent  on  each 
other,  as  conditions,  considerations  or  compen- 
sations for  each  other,  as  to  warrant  the  belief 
that  the  Legislature  intended  them  as  a  whole, 
and  if  all  could  not  be  carried  into  effect,  would 
not  pass  the  residue  independently;  then,  if 
some  parts  are  unconstitutional,  all  the  provis- 
ions which  are  thus  dependent,  conditional  or 
connected,  must  fall  with  them." 

Cooley.  Con.  Lim.,  178;  Cede  v.  Muscatine, 
14  la.,  296;  Slauson  v.  Racine,  18  Wis.,  403; 
Warren  v.  Mayor,  etc.,  2  Gray,  98;  Campau  v. 
Detroit,  14  Mich.,  283;  Quinlon  v.  Rogers,  12 
Mich.,  168;  Meshmeier  v.  State,  11  Ind..  488; 
State  V.  Perry  Co.,  5  Ohio  St ,  497;  Lathrop  v. 
ifi228,  19  Cal.,  518. 

"  A  proviso  in  deeds  or  laws,  is  a  limitation 
or  exception  to  a  mnt  made  or  authority  con- 
ferred, the  effect  ot  which  is  to  declare  that  the 
one  shall  not  operate,  or  the  other  be  exercised, 
unless  in  the  case  provided." 

Sedg.  Stat,  and  Con.  Law,  162;Dwarr.  Stat. 
Proviso;  Voorlues  v.  Jackson,  10  Pet.,  469; 
Bouv.  Law  Die,  tit.  Proviso;  Burr.  Law  Die, 
tit.  Proviso. 

If  this  condition  was  not  stated  in  a  proviso, 
and  we  were  compelled  to  rely  solely  upon  the 
rule  first  stated,  our  position  would  still  be  un- 
answerable. 

Mr.  J.  A.  Sleeper,  for  defendant  in  error: 

The  2d  section  of  the  3d  article  of  the  Consti- 
tution of  the  United  States  provides  that  the 
judicial  power  of  the  courts  of  the  United 
States  shall  extend  to  controversies  between 
the  citizens  of  different  States. 

Under  this  ^nt  of  power,  Congress  has  re- 
peatedly provided  by  statute  for  the  removal  of 
controversies  between  citizens  of  different 
States  from  state  courts  to  the  Federal  Courts, 
as  in  1789,  1816.1833, 1862, 1866  and  1867.  The 
power  has,  at  times,  been  questioned,  but  has 
been  uniformly  sustained. 

Abranches  v.  ScheU,  4  Blatchf.,  256;  Hodg- 
son V.  MiUward,  8  Grant  (Pa.)  418;  5  Phila., 
243. 

A  point  is  made  upon  the  omission  of  the 
word  *^  all "  in  that  clause  of  the  Constitution 
which  confers  jurisdiction  upon  the  United 
States  Courts  over  controversies  between  citi- 
zens of  different  States.  The  reason  given  by 
Judge  Story  (Const.,  sec.  1742)  is,  "  To  leave  it 
to  Congress  to  qualify  the  jurisdiction,  original 
or  appellate,  in  such  maimer  as  public  policy 
might  dictate." 
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ifay<w  V.  Cwrper,  6  Wall.,  247  (73  U.  8., 

XVIII.,  851). 

The  next  question  is  as  to  whether  the  par- 
ties to  this' suit  possess  the  requisite  citizenship 
to  give  this  court  jurisdiction;  Whitton.  the  ad- 
ministrator, being  a  citizen  of  Illinois,  and  the 
plaintiff  in  error  a  Corporation  of  Wisconsin. 

This  question  is  fully  settled  in  our  favor  by 
the  following  authorities: 

Coai  Co.  V.  BUUehford  (ante  179);  Dodge  v. 
P»rkins,  4  Mas..  436;  Childress  v.  Srruny,  8 
Wheat..  642;  Conk.  Tr.,  161;  B.  R,  Co.  v. 
WheeUr,  1  Black.  286  (66  U.  8..  XVII..  130); 
R.  R.  Co.  V.  Quiffley,  21  How..  202  (62  U.  8.. 
XVI..  78);  Marshall  v.  R.  R.  Co.,  16  How., 
814;  Wood  v.  Oold,  4  McLean.  577. 

We  now  come  to  the  question,  whether  the 
subject  matter  of  this  suit  is  such  that  this 
court  can  take  cognizance  thereof. 

The  statute  in  question  differs  from  the  Illi- 
nois Statute  upon  which  the  action  was  brought 
in  R.  R  Co.  V.  Barron,  5  Wall.,  90  (72  U.  8., 
XVIII..  591)  only  in  the  proviso  that  *•  8uch 
action  shall  be  brought  for  a  death  caused  in 
this  State,  and  in  some  court  established  by 
the  Confititution  and  laws  of  the  State. 

So  we  have  only  to  consider  the  words,  "in 
some  court  established  by  the  Constitution  and 
laws  of  this  State."  Now,  we  say  that  this  lat- 
ter clause  is  of  no  consequence  in  settling  the 
question  at  issue;  for  without  it  the  inference 
would  be  that  the  action  should  be  brought, 
like  all  other  actions,  in  courts  established  by 
the  Constitution  and  laws  of  the  State.  There 
is  no  case  where  the  Statutes  of  Wisconsin  at- 
tempt to  confer  jurisdiction  upon  any  other 
courts  than  the  courts  of  Wisconsin ;  and  when 
a  general  ruie  of  personal  or  property  rights  is 
laid  down  in  those  statutes,  then  if  a  contro- 
versy arises  upon  those  statutes,  this  court 
assumes  jurisdiction,  if  the  amount  involved  is 
sufficient,  and  the  parties  have  the  requisite  citi- 
zenship. 

The  words  of  the  statute  in  question  relate 
only  to  the  bringing  of  the  suit,  and  not  to  its 
trial,  and  are  permissive  as  to  the  state  courts, 
and  not  prohibitory  as  to  the  Federal  Courts. 

But  we  deny  that  it  is  competent  for  Legisla- 
ture, after  establishing  a  general  rule  of  liabil- 
ity to  be  enforced,  as  in  ordinarv  cases  by  tri- 
als, before  courts  and  juries,  ancl  under  which 
actions  may  accrue  equally  to  the  resident  and 
the  non-resident,  to  declare  after  the  contro- 
versy is  pending  in  one  of  the  courts  of  the 
state  that  the  non-resident  shall  not  remove 
the  cause  growing  out  of  the  statute  into  a 
United  States  court  for  trial. 

Parker  v.  Overman,  18  How..  137  [59  U.  S., 
XV.,  318]. 

To  hold  otherwise,  would  enable  the  State 
Legislatures  to  withdraw  everv  subject  of  lit 
igation  at  will  from  the  Federal  Courts.    Par- 
sons y.  Lyman,  82  Conn.,  574. 

An  examination  of  the  cases  will  show  that 
where  it  has  been  held  that  a  remedy  was  to  be 
sought  only  in  a  particular  forum,  the  statute 
conferring  the  remedy  related  to  special  pro- 
ceedings unknown  to  the  common  law,  where 
a  new  remedy  was  to  be  sought  in  the  particu- 
lar manner,  by  a  special  claims  of  persons,  and 
not  to  cases  where  a  general  right  of  action  was 
conferred.  Thus.  Almy  v.  Harris,  5  Johns. , 
175«  was  upon  a  statute  to  protect  ferries  from 
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disturbance,  and  in  the  nature  of  a  police  reg- 
ulation. And  a  like  case  is  Calking  v.  Baldwsn, 
4  Wend.,  667. 

People  V.  Hazard,  4  Hill. ,  209.  was  upon  the 
state  militia  law,  which  pointed  out  a  particular 
mode  of  collecting  fines;  and  Dudley  v.  Mdyhete, 
3  N.  Y.,  9.  simply  decides  that  the  United 
States  Courts  have  exclusive  jurisdiction  in  pat- 
ent cases.  The  United  States  Courts,  it  is  well 
understood,  have  nothing  to  do  with  the  munic- 
ipal regulations  of  theState.its  police  and  mili- 
tary regulations,  or  special  proceedings  under 
statutes  strictly  local  in  their  character.  But 
when  the  subject  of  litigation  is  one  of  general 
jurisdiction,  cognizable  in  the  courts  of  record 
of  the  State,  if  a  non  resident  is  interested,  and 
the  amount  in  controversy  is  sufficient,  he  has  a 
right  to  remove  the  suit,  under  the  Act  of  1867, 
at  any  time  before  trial,  into  the  United  States 
Court. 

But  if  we  were  to  concede  that  the  remedy 
of  the  non-resident,  under  the  Act  in  question, 
was  intended  to  be  limited  to  an  action  brought 
in  a  state  court,  and  that  it  was  competent  for 
the  Legislature  to  so  limit  the  remedv;  still  it 
would  not  follow,  when  the  action  had  been 
brought  in  the  manner  pointed  out  by  the  stat- 
ute, that  such  action  might  not  be  mov^  for 
trial  into  the  United  States  Court. 

The  views  we  have  endeavored  to  sustain  will 
be  found  to  be  supported  by  numerous  decis- 
ions in  the  Supreme  Court  of  the  United  States. 

Bk.  V.  Jolly's  AdmWs.  18  How.,  508  (59  U. 
8.,  XV.,  472);  5wydaw  V.  Broadnax,  14  Pet.. 
67;  Hyde  v.  Stom,  20  How.,  170(61  U.  8.,  XV., 
874);  Barber  V.  Barber, 2\  How.,  582  (62  U.  8.. 
XVI,  226);  Strachen  v.  Clybum,  3  McL.,  174; 
Weston  V.  Charleston,  2  Pet..  449;  Cotdea  v. 
Mercer  Co.,  7  Wall,  118  (74  U.  8..  XIX..  86). 

Mr.  Justice  Field  delivered  the  opinion  of 
the  court: 

The  track  of  the  railway  of  the  Chicago  and 
Northwestern  Railroad  Company  crosses  Acad- 
emy Street  in  the  City  of  Janesville,  in  the 
State  of  Wisconsin.  In  Deceml)er.  1864,  the 
wife  of  the  plaintiff,  while  attempting  to  pass 
over  the  track,  was  struck  by  a  locomotive  of 
the  Company  moving  on  the  railway  and  killed. 
The  present  action  ii  brought  to  recover  dam- 
ages sustained  by  the  plaintiff  from  the  death 
of  his  wife.  It  is  founded  on  a  statute  of  Wis- 
consin, which  provides  that  "Whenever  the 
death  of  a  person  shall  be  caused  by  a  wrongful 
act,  neglect  or  default,  and  the  act,  neglect  or 
default  is  such  as  would,  if  death  had  not  en- 
sued, have  entitled  the  party  injured  to  main 
tain  an  action  and  recover  damage  in  respect 
thereof,  then  and  in  every  such  case,  the  person 
who  or  the  corporation  which  would  have  been 
liable  if  death  had  not  ensued,  shall  be  liable 
to  an  action  of  damages,  notwithstanding  the 
death  uf  the  person  injured ;  provided  that  such 
action  shall  be  brought  for  a  death  caused  in 
this  State,  and  in  some  court  esU^lished  by  the 
Constitution  and  laws  of  the  same." 

The  statute  also  provides  that  "Every  such 
action  shall  be  brought  hj  and  in  the  name  of 
the  personal  representative  of  such  deceai^ 
person,  and  the  amount  recovered  shall  belong 
and  be  paid  over  to  the  husband  or  widow  of 
such  deceased  person,  if  such  relative  survive 
him  or  her'*  and  that  "  the  jury  may  give  such 
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^lamages  not  exceeding  $5,000,  as  they  shall 
•deem  fair  and  just  in  reierence  to  the  pecuniary 
injury  resulting  from  such  death,  to  the  rela- 
tives of  the  deceased." 

The  plaintiff  took  out  letters  of  administra- 
tion upon  the  estate  of  his  wife  in  Wisconsin, 
and  as  such  administrator  brought  the  present 
action  in  one  of  the  circuit  courts  of  that  State. 

Whilst  the  cause  was  pending  there,  and 
after  issue  joined,  Congress  passed  the  Act  of 
March  2,  1867.  14  Stat,  at  L.,  558,  amending 
the  Act  of  July  27.  1866,  for  the  removal  of 
causes  in  certain  cases  from  State  Courts.  By 
this  amendatory  Act  it  was  provided  that  in 
suits  then  pending,  or  which  might  be  subse- 
quently brought  in  a  State  Court,  ''in  which 
there  is  a  controversy  between  the  citizen  of  a 
State  in  which  the  suit  is  brought  and  a  citizen 
of  another  State,  and  the  matter  in  dispute  ex- 
<ceeds  ihe  sum  of  $500,  exclusive  of  costs,  such 
citizen  of  another  State,  whether  he  be  plaintiff 
or  defendant,  if  he  will  make  and  file  in  such 
State  Court  an  affidavit  stating  that  he  has  rea- 
son to  and  does  believe  that,  from  prejudice  or 
local  influence,  he  will  not  be  able  to  obtain 
justice  in  such  State  Court,  may,at  any  time  be- 
fore the  final  hearing  or  trial  of  the  suit,  file  a 
petition  in  such  State  Court"  and  have  the  suit 
removed  to  a  Federal  Court. 

Under  this  Act  the  plaintiff,  in  September, 
1868,  petitioned  the  state  court  for  the  removal 
of  the  action  to  the  Circuit  Court  of  the  United 
Btates  for  the  District  of  Wisconsin,  stating  in 
his  petition  that  he  was  at  the  time,  and  had 
been  for  the  three  previous  vears,  a  resident 
and  citizen  of  the  State  of  Ilhnois;  that  the  de- 
fendant was  a  Corporation  organized  under  the 
laws  of  Wisconsin,  and  that  the  matter  in  dis 
pute  exceeded  the  sum  of  $500  exclusive  of 
costs.  The  plaintiff  also  offered  with  his  peti- 
tion good  and  sufficient  surety,  as  required  by 
the  Act  of  Congress  for  entering  in  the  circuit 
•court  at  its  next  session  copies  of  all  process, 
pleadings,  depositions,  testimony  and  other 
proceediDgs  in  the  action,  and  for  doing  such 
•other  appropriate  act  as  by  the  laws  of  the 
United  States  are  required  for  the  removal  of  a 
6ult  into  the  United  States  Court.  Accompany- 
ing this  petition  was  the  affidavit  of  the  plaint- 
iff, that  he  had  reasons  to  believe  and  did  be- 
lieve "  that  from  prejudice  and  local  influence  *' 
he  would  not  be  able  to  obtain  justice  in  the 
state  court. 

The  petition  was  resisted  upon  affidavits  that 
the  defendant  was  a  Corporation  created  and 
existing  under  the  laws  of  the  State  of  IllinoiB, 
Wisconsin  and  Michigan;  that  its  line  of  rail- 
way was  located  and  operated  in  part  In  each 
of  these  States,  and  was  thus  located  and  oper- 
ated at  the  commencement  of  the  action;  that 
its  entire  line  of  railway  was  managed  and  con- 
trolled by  the  defendant  as  a  single  Corporation ; 
that  all  its  powers  and  franchises  were  exer- 
cised and  its  affairs  managed  and  controlled 
by  one  Board  of  Directors  and  officers;  that  its 
principal  office  and  place  of  business  was  at  the 
City  of  Chicago  in  the  Slate  of  Illinois,  and 
that  there  was  no  officer  for  the  control  and 
management  of  the  general  business  and  affairs 
of  the  Corporation  in  Wisconsin. 

The  local  State  Court  granted  the  petition  and 
ordered  the  removal  of  the  action  to  the  Fed- 
eral Court,  but  directed  a  stay  of  proceedings 
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upon  its  order,  to  enable  the  defendant  to  ap- 
peal from  it  to  the  Supreme  Court  of  the  State, 
and  provided  that,  in  case  such  appeal  should 
be  taken,  all  proceedings  should  be  stayed  until 
its  determination. 

The  appeal  was  taken  and  the  order  of  re- 
moval was  reversed  by  the  Supreme  Court. 
The  reversal,  as  appears  from  the  opinion  of 
the  court,  was  placed  on  the  ground  that  the 
plaintiff,  having  the  right  originally  to  pursue 
his  remedy  either  In  a  Federal  or  State  Court, 
had  made  his  election  of  the  State  Court,  and 
had  thus  waived  the  right  to  demand  the  judg- 
ment of  the  Federal  Court  upon  the  matter  m 
controversy. 

Plaintiff,  however,  did  not  re^rd  the  stay  of 
proceedings  nor  delay  his  action  until  the  dis- 
position of  the  appeal,  but  procured  copies  of 
the  papers  in  the  cause  from  the  state  court  and 
filed  them  in  the  Circuit  Court  of  the  United 
States.  The  latter  court  thereupon  took  juris- 
diction of  the  case,  and  a  new  declaration  was 
filed  by  the  plaintiff. 

In  the  meantime  the  defendant,  upon  affi- 
davit of  the  stay  upon  the  order  of  removal 
made  by  the  state  court,and  of  the  appeal  from 
such  order,  moved  the  circuit  court  that  'the 
cause  be  stricken  from  its  calendar,  and  the 
pleadinsrs  and  proceedings  be  stricken  from  its 
file.  But  this  motion  the  court  denied,  and 
thereupon  the  defendant  filed  a  plea  in  abate- 
ment, setting  forth  an  objection  to  the  juris- 
diction of  the  Federal  Court  founded  upon  the 
proviso  to  the  Statute  of  Wisconsin,  requirlnisf 
the  action  for  damages  resulting  from  the  death 
of  the  party  to  be  brought  in  some  court  estab- 
lished by  the  Constitution  and  laws  of  that 
State.  A  demurrer  to  this  plea  being  sustained, 
the  defendant  filed  a  plea  of  the  general  issue. 
Subsequently,  upon  the  reversal  of  the  order  of 
removal  by  the  Supreme  Court  of  the  State, 
the  defendant  moved  the  circuit  court  to  re- 
mand the  cause  to  the  state  court,  but  the  cir- 
cuit court  refused  torelinouish  its  jurisdiction, 
and  the  motion  was  denied. 

Upon  the  trial  which  followed,  the  plaintiff 
obtained  a  verdict  and  judgment,  and  the  de- 
fendant brings  the  case  here  on  writ  of  error. 
Exceptions  were  taken  in  the  progress  of  the 
trial  to  the  rulings  of  the  court  in  the  admission 
of  evidence;  also  to  its  refusal  to  give  numer- 
ous instructions  which  were  prayed  by  the  de- 
fendants, and  also  to  the  charge  given;  but  the 
principal  ground  advanced  by  counsel  for  a  re- 
versal of  the  judgment,  is  the  alleged  want  of 
jurisdiction  of  the  action  by  the  Circuit  Court 
of  the  United  States,  raised  by  the  proceedings 
previous  to  the  trial,  which  we  have  detailed. 

The  jurisdiction  of  the  action  by  the  Federal 
Court  is  denied  on  three  grounds:  the  charac- 
ter of  the  parties  as  supposed  citizens  of  the 
same  State;  the  limitation  to  the  State  Court  of 
the  remedy  given  by  the  Statute  of  Wipconsin, 
and  the  alleged  invalidity  of  the  Act  of  Con- 
gress of  March  2,  1867,  under  which  the  re- 
moval from  the  state  court  was  made. 

FHrst,  (M  to  the  character  of  the  parties.  The 
plaintiff  is  a  citizen  of  the  State  of  Illinois  and 
the  defendant  is  a  Corporation  created  under 
the  laws  of  Wisconsin.  Although  a  corpora- 
tion, being  an  artificial  ho&j  created  by  legis- 
lative power.  Is  not  a  citizen  within  several  pro- 
visions of  the  Constitution;  yet  it  has  been  held, 
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and  that  must  now  be  regarded  as  settled  law, 
that,  where  rights  of  action  are  to  be  enforced, 
it  will  be  considered  as  a  citizen  of  the  State 
where  it  was  created,  within  the  clause  extend- 
ing the  judicial  power  of  the  United  States  to 
controversies  between  citizens  of  different  States. 
Paul  V.  Virginia,  8  Wall.,  177  [76  U.  8.,XIX., 
8591.  The  defendant,  therefore,  must  be  regard- 
ed for  the  purposes  of  this  action  as  a  citizen  of 
Wisconsin.  But  it  is  said,and  here  the  objection 
to  the  jurisdiction  arises,  that  the  defendant  is 
also  a  Corporation  under  the  laws  of  Illinois, 
and,  therefore,  is  also  a  citizen  of  the  same 
State  with  the  plaintiff.  The  answer  to  this 
position  is  obvious.  In  Wisconsin  the  laws  of 
Illinois  have  no  operation.  The  defendant  is  a 
Corporation,  and  as  such  a  citizen  of  Wiscon- 
sin by  the  laws  of  that  State.  It  is  not  there  a 
corporation  or  a  citizen  of  any  other  State.  Be- 
ing there  sued  it  can  only  be  brought  into  court 
as  a  citizen  of  that  State,  whatever  its  status  or 
citizenship  may  be  elsewhere.  Nor  is  there 
anything  against  this  view,  but,  on  the  con- 
rary,  much  to  support  it.  in  the  case  of  The 
Ohio  and  Mississippi  Railroad  Company  v. 
Wheeler,  1  Black,  286  [66  U.  S.,  XVII.,  180]. 
In  that  case  the  declaration  averred  that  the 
plaintiffs  were  a  corporation  created  by  the 
laws  of  the  States  of  Indiana  and  Ohio,  and 
that  the  defendant  was  a  citizen  of  Indiana. and 
the  court,  after  referring  to  previous  decisions, 
said  that  it  must  be  regarded  as  settled  that  a 
suit  by  or  against  a  corporation  in  its  corporate 
name  is  a  suit  by  or  against  citizens  of  the  State 
which  created  it  and,  therefore,  that  case  must 
be  treated  as  a  suit  in  which  citizens  of  Ohio 
and  Indiana  were  joined  as  plaintiffs  against  a 
citizen  of  the  latter  State  and,  of  course,  could 
not  be  maintained  in  a  court  of  the  United  States 
where  jurisdiction  of  the  case  depended  upon 
the  citizenship  of  the  parties.  The  court  also 
observed  that  though  a  corporation  by  the  name 
and  style  of  the  plaintiffs  in  that  case  appeared 
to  have  been  chartered  by  the  States  of  Ohio 
and  Indiana,  clothed  with*  the  same  capacities, 
and  powers, and  intended  to  accomplish  the  same 
objects,  and  was  spoken  of  in  the  laws  of  the 
States  as  one  corporate  body,  exercising  the 
same  powers  and  fulfilling  the  same  duties  in 
lx)th  States,  yet  it  had  no  legal  existence  in 
either  State  except  by  the  law  of  that  State; 
that  neither  State  could  confer  on  it  a  corporate 
existence  in  the  other  nor  add  to  or  diminish 
the  powers  to  be  there  exercised;  and  that 
though  composed  of  and  representing  under 
the  corporate  name  the  same  natural  persons, 
its  legal  entity,  which  existed  by  force  of  law, 
could  have  no  existence  beyond  the  territory 
of  the  State  or  sovereignty  which  brought  it 
into  life  and  endowed  it  with  its  faculties  and 
powers. 

The  correctness  of  this  view  is  also  confirmed 
by  the  recent  decision  of  this  court  in  the  case 
of  R.  R.  Co.  V.  Uarris  [ante  354].  In  that  esse 
Maryland  railroad  corporation  was  empowered 
by  the  Legislature  of  Virginia  to  construct  its 
road  through  that  State,  and  by  an  Act  of  Con- 
gress to  extend  a  lateral  road  into  the  District 
of  ('olumb)a.  By  the  Act  of  Virginia  the  com- 
pany was  granted  the  same  rights  and  privi- 
leges in  that  State  which  it  possessed  in  Mary- 
land, and  it  was  made  subject  to  similar  pains, 
penalties  and  obligations.    By  the  Act  of  Con- 
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gress  the  company  was  authorized  to  exercise^ 
in  the  District  of  Columbia  the  same  powers, 
rights  and  privileges  in  the  extension  and  con- 
struction of  the  road,  as  in  the  construction 
and  extension  of  any  railroad  in  Maryland,  and 
was  ^nted  the  same  rights,  benefits  and  im- 
munities in  the  use  of  the  road  which  were  pro- 
vided in  its  charter,  except  the  right  to  con- 
struct from  its  road  another  lateral  road.  And 
this  court  held  that  these  Acts  did  not  create  a 
new  corporation  either  in  Virginia  or  the  Dis- 
trict of  Columbia,  but  only  enabled  the  Mary- 
land corporation  to  exercise  its  faculties  in  that 
State  and  District.  They  did  not  alter  the  cit- 
izenship of  the  corporation  in  Maryland,  but. 
only  enlarged  the  sphere  of  its  operations  and 
made  it  subject  to  suit  in  Virginia  and  in  the 
District.  The  corporation,  said  the  court,  ''can- 
not migrate,  but  may  exercise  its  authority  in 
a  foreign  territory  upon  such  conditions  as  may 
be  prescribed  by  the  law  of  the  place.  One  ot 
these  conditions  may  be  that  it  shall  consent  to 
be  sued  there.  If  it  do  business  there  it  will 
be  presumed  to  have  assented,  and  will  be 
bound  accordingly.  For  the  purposes  of  fed- 
eral jurisdiction  it  is  regarded  as  if  it  were  a 
citizen  of  the  State  where  it  was  created,  and 
no  averment  or  proof  as  to  the  citizenship  of 
its  members  elsewhere  will  be  permitted." 

Second;  as  to  the  limitation  to  the  state  court 
of  the  remedy  given  by  the  Statute  of  Wiscon- 
sin. That  statute,  after  declaring  a  liability  hj 
a  person  or  a  corporation  to  an  action  for  dam- 
ages when  death  ensues  from  a  wrongful  act» 
neglect  or  default  of  such  person  or  corpora- 
tion, contains  a  proviso  "  that  such  action  shaQ* 
be  brought  for  a  death  caused  in  this  State, 
and  in  some  court  established  by  the  Constitu- 
tion and  laws  of  the  same."  This  proviso  is- 
considered  by  the  counsel  of  the  defendant  aa 
in  the  nature  of  a  condition,  upon  a  compli- 
ance with  which  the  remedy  given  by  the  stat- 
ute can  only  be  enforced. 

It  is  undoubtedly  true  that  the  right  of  action 
exists  only  in  virtue  of  the  statute,  and  only  in 
cases  where  the  death  was  caused  within  the 
State.  The  liability  of  the  party,  whether  a 
natural  or  an  artificial  person,  extends  only  to- 
cases  where,  from  certain  causes,  death  ensuea 
within  the  limits  of  the  State.  But  when  death 
does  thus  ensue  from  any  of  those  causes,  the 
relatives  of  the  deceased  named  in  the  statute 
can  maintain  an  action  for  damages.  The 
liability  within  the  conditions  specified  extenda 
to  all  parties  through  whose  wrongful  acts,  nei;- 
lect  or  default  death  ensues,  and  the  right  of 
action  for  damages  occasioned  thereby  is  pos- 
sessed by  all  persons  within  the  description- 
designated.  In  all  cases,  where  a  general  right 
is  thus  conferred,  it  can  be  enforced  in  any 
Federal  Court  within  the  State  having  jurisdic- 
tion of  the  parties.  It  cannot  be  withdrawn 
from  the  cognizance  of  such  Federal  Court 
by  any  provision  of  state  legislation  that  it 
shall  only  be  enforced  in  a  State  Court.  The 
statutes  of  nearly  every  State  provide  for  the 
institution  of  numerous  suits,  such  as  for  par- 
tition, foreclosure,  and  the  recovery  of  real 
property  in  particular  courts  and  in  the  counties 
where  the  land  is  situated,  yet  it  never  has  been 
pretended  that  limitations  of  this  character 
could  affect,  in  any  respect,  the  jurisdiction  of 
the  Federal  Court  over  such  suits  where  the 
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citizenship  of  one  of  the  parlies  was  otherwise 
sufficient.  Whenever  a  general  rule  C3  to  prop- 
erty or  personal  rights,  or  injuries  to  either,  u 
established  by  state  legislation,  its  enforcement 
by  a  Federal  Court  in  a  case  between  proper 
parties  is  a  matter  of  course,  and  the  jurisdic- 
tion of  the  court,  in  such  case.  Lb  not  subject  to 
state  limitation. 

This  doctrine  has  been  asserted  in  several 
cases  by  Uiis  court.  In  8uydam  v.  Broadnax, 
14  Pet.,  67,  an  Act  of  the  Legislature  of  Ala- 
bama provided  that  the  estate  of  a  deceased 
penon,  declared  to  be  insolvent,  should  be  dis 
tributed  by  the  executors  or  administrators  ac- 
cording to  the  provisions  of  the  Act,  and  that 
no  suit  or  action  should  be  commenced  or  sus- 
tained against  any  executor  or  administrator 
after  the  estate  had  been  declared  to  be  insolv- 
ent, except  in  certain  cases;  but  this  court  held, 
in  a  case  not  thus  excepted,  that  the  insolvency 
of  the  estate,  judicially  declared  under  the 
Act,  was  not  sufficient  m  law  to  abate  a  suit 
instituted  in  the  Circuit  Court  of  the  United 
States  by  a  citizen  of  another  State  against  the 
representatives  of  a  citizen  of  Alabama.  "The 
11th  section  of  the  Act  to  establish  the  judicial 
courts  of  the  United  States,"  said  the  court, 
**  carries  out  the  constitutional  right  of  a  citi- 
zen of  one  State  to  sue  a  citizen  of  another 
State  in  the  Circuit  Court  of  the  United  States, 
and  gives  to  the  Circuit  Court  "original  cogni- 
zance concurrent  with  the  courts  oithe  several 
States  of  all  suits  of  a  civil  nature  at  common 
law  and  in  equity,  etc. ,  etc.  It  was  certainly 
intended  to  give  to  suitors  having  a  right  to  sue 
in  the  Circuit  Court,  remedies  co-extensive  with 
these  rights.  These  remedies  would  not  be  so 
if  any  proceedings  under  an  Act  of  a  State 
Legislature,  to  which  a  plaintiff  was  not  a  part^, 
exempting  a  person  of  such  State  from  suit, 
could  be  pleaaed  to  abate  a  suit  in  the  circuit 
court" 

In  Bk.  V.  JoUy,  18  How.,  506  [59  U.  S., 
XY.,  474],  this  court  declared  that  the  law  of 
a  State  '*  limiting  the  remedies  of  its  citizens 
in  its  own  courts  cannot  be  applied  to  prevent 
the  citizens  of  other  States  from  suing  in  the 
courts  of  the  United  States  in  that  State  for  the 
recovery  of  any  property  or  money  there  to 
which  they  may  be  legally  or  equitably  enti- 
tled. "  The  same  doctrme  was  affirmed  in  Hyde 
v.  SUme,  20  How.,  170  [61  U.  S.,  XV.,  874], 
and  in  Pa^te  v.  Eook,  7  WaU.,  425  [74  U.  S., 
XIX..  260.] 

Third,  as  to  the  alleged  invalidity  of  the  Act 
of  Blarch  2d.  1867,  under  which  the  removal 
•  from  the  State  Court  was  made.  The  counsel 
of  the  defendant,  while  confining  his  special 
objection  to  this  Act,  questions  the  eoundnees 
of  the  reasoning  of  Mr.  Justice  Story,  by 
which  any  legislation  for  the  removal  of  causes 
from  a  State  Court  to  a  Federal  Court  is  main- 
tained. We  may  doubt,  with  counsel,  whether 
such  removal  before  issue  or  trial  can  properly 
be  called  an  exercise  of  appellate  jurisdiction. 
It  mav.  we  think,  more  properly  be  regarded 
as  an  indirect  mode  by  which  the  Federal  Court 
acquires  original  jurisdiction  of  the  causes. 
DennitUmn  v.  Draper ,  5  Blatchf.  C.  C.  340. 
But  it  is  not  material  whether  the  reasoning  of 
the  distinguished  jurist  in  this  particular  is  cor- 
rect or  otherwise.  The  validity  of  such  legis 
lation  has  been  uniformly  recognized  by  Uiis 
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court  since  the  passage  of  the  Judiciary  Act 
of  1789.  1  Stat  at  L.,  78. 

The  judicial  power  of  the  United  States  ex- 
tends b^  the  Constitution  to  controversies  be- 
tween citizens  of  different  States  as  well  as  to 
cases  arising  under  the  Constitution,  treatiea 
and  laws  of  the  United  States,  and  the  manner 
and  conditions  upon  which  that  power  shall  be 
exercised,  except  as  the  original  or  appellate 
character  of  the  jurisdiction  is  specially  desig- 
nated in  the  Constitution,  are  mere  matters  of 
legislative  discretion.  In  some  cases,  from 
their  character,  the  judicial  power  is  neces- 
sarily exclusive  of  all  state  authority;  in  other 
cases  it  may  be  made  so  at  the  option  of  Con- 
gress, or  it  may  be  exercised  concurrently  witb 
that  of  the  States.  Such  wasthe  opinion  of  Mr. 
Justice  Story,  as  expressed  in  Martin  v.  Hun- 
ter's Lessee,  1  Wheat. ,  884,  and  this  conclusion 
was  adopted  and  approved  by  this  court  in  the 
recent  case  of  Tke  Moses  Taylor,  4  Wall.,  42(^ 
[71  U.  S.,  XVIII.,  401].  The  legislation  of 
Congress  has  proceeded  upon  the  correctness 
of  this  position  in  the  distribution  of  jurisdic- 
tion to  the  Federal  Courts.  The  Judiciary  Act 
of  1789  (1  Stat,  at  L..  78)  as  observed  in  the 
case  of  The  Moses  Taylor,  declares  "  that  in 
some  cases  from  their  commencement  such 
jurisdiction  shall  be  exclusive;  in  other  cases  it 
determines  at  what  stage  of  procedure  such 

i'urisdictioD  shall  attach,  and  how  long  and 
low  far  concurrent  jurisdiction  of  the  State 
courts  shall  lie  permitted.  Thus,  cases  in  which 
the  United  States  are  parties,  civil  causes  of 
admiralty  and  maritime  jurisdiction,  and  cases 
against  consuls  and  vice-consuls,  except  for  ccr- 
tdn  offenses,  are  placed  from  their  commence- 
ment exclusively  under  the  cognizance  of  the 
Federal  Courts.  On  the  other  hand,  some  casea 
in  which  an  alien  or  a  citizen  of  another  State 
is  made  a  party  may  be  brought  either  in  a  Fed- 
eral or  a  State  Court,  at  the  option  of  the 
plaintiff,  and  if  brought  in  the  State  Court  may 
be  prosecuted  until  the  appearance  of  the  de- 
fendant, and  then  at  his  option  mav  be  suffered 
to  remain  there  or  may  be  transferred  to  the 
jurisdiction  of  the  Federal  Courts.  Other  cases, 
not  included  under  these  heads,  but  involving 
questions  under  the  Constitution,  laws,  treatiea 
or  authority  of  the  United  States,  are  only 
drawn  within  the  control  of  the  Federal  Courta 
upon  appeal  or  writ  of  error  after  final  judg- 
ment. By  subsequent  legislation  of  Congress, 
and  particularly  by  the  legislation  of  the  last 
four  years,  many  of  the  cases  which  by  the 
Judiciary  Act  could  only  come  under  the  cog- 
nizance of  the  Federal  Courts  after  final  judg- 
ment in  the  State  Courts,  may  be  withdrawn 
from  the  concurrent  jurisdiction  of  the  latter 
courts  at  earlier  stages,  upon  the  application  of 
the  defendant.  The  constitutionality  of  these 
provisions  cannot  be  seriously  questioned  and 
is  of  frequent  recognition  by  both  State  and 
Federal  Courts." 

When  the  jurisdiction  of  the  Federal  Court 
depended  upon  the  citizenship  of  the  parties, 
the  case  could  not  be  withdrawn  from  the  State 
Courts  after  suit  commenced  until  the  passage 
of  the  Act  of  1867,  except  upon  the  application 
of  the  defendant.  The  provision  of  the  Con- 
stitution extending  the  judicial  power  of  the 
United  States  to  controversies  between  citizens 
of  different  States  had  its  existence  in  the  im. 
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preflsion  that  state  attachments  and  state  prel- 
udices  might  affect  injuriously  the  regular  ad- 
ministration of  justice  m  the  State  Courts.  The 
protection  intended  against  these  influences  to 
non- residents  of  a  ^tate  was  originally  supposed 
to  have  heen  sufficiently  secur^  by  giving  to 
the  plaintiff  in  the  first  instance  an  election  of 
•courts  before  suit  brought ;  and  where  the  suit 
was  commenced  in  a  State  Court  a  like  election 
to  the  defendant  afterwards.  The  time  at  which 
the  non-resident  party  should  be  allowed  thus 
to  make  his  election  was  evidently  a  mere  mat- 
ter of  le^slative  discretion,  a  simple  question 
•of  expediency.  If  Congress  has  subsequently 
become  satisfied  that  where  a  plaintiff  discov- 
•ers,  after  suit  brought  in  a  State  Court,  that  the 
prejudice  and  local  influence,against  which  the 
Constitution  intended  to  guard,  are  such  as  are 
likely  to  prevent  him  from  obtaining  justice  he 
ought  to  be  permitted  to  remove  his  case  into  a 
National  Court,  it  is  not  perceived  that  any  con- 
stitutional objection  exists  to  its  authorizing 
the  removal  and,  of  course,  to  prescribing  the 
•conditions  upon  which  the  removal  shall  be  al- 
lowed. 

It  follows,  from  the  views  we  have  expressed, 
that  the  objection  to  the  jurisdiction  of  this 
action  by  the  circuit  court,  upon  the  grounds 
iuivancea  by  the  defendant,  cannot  be  main- 
tained. 

It  only  remains  to  say  a  few  words  upon  the 
refusal  of  the  court  to  give  the  instructions 
prayed  by  the  defendant,  and  upon  its  ruling 
m  the  admission  of  certain  evidence,  and  its 
•charge  to  the  jury. 

The  facts  of  the  case  are  very  few,  and  with 
respect  to  most  of  them  there  was  little  conflict 
•of  evidence. 

The  deceased  came  to  her  death,  as  already 
stated,  in  December,  m64,  from  injuries  re- 
•ceiyed  from  a  locomotive  of  the  defendant, 
while  she  was  endeavoring  to  cross  its  railway 
track,  in  Academy  Street,  in  Janesville,  Wis- 
consin. One  Mrs.  Woodward  and  a  Mr.  Rice, 
were  standing  together  with  her  just  previous  to 
the  accident,  upon  across  walk  on  the  northerly 
side  of  the  street,  waiting  for  a  freight  train  of 
the  Milwaukee  and  Prairie  du  Chien  Railway, 
then  in  motion,  to  pass  eastwards,  so  that  they 
might  proceed  down  the  street  and  over  the  rail- 
way tracks.  At  that  point  in  the  street  there 
were  four  parallel  railway  tracks  lying  near 
•each  other.  Two  of  these,  one  of  those  on  the 
northerly  side,  belonged  to  the  Milwaukee  and 
Prairie  du  Chien  Railway  Company,  and  the 
other  two  belonging  to  the  defendant,  the  Chi- 
•cago  and  Northwestern  Railway  Company. 

The  weather  was  at  the  time  extremely  cold, 
and  a  strong  wind  was  blowing  up  the  tracks 
from  the  southwest,  and  snow  was  falling.  As 
«oon  as  the  freight  train  had  passed,  Rice  crossed 
the  tracks,  moving  at  a  brisk  rate  In  crossing, 
he  states  that  he  took  a  look  at  the  tracks  and 
that  he  neither  saw  nor  heard  any  engine  on 
the  tracks  of  the  defendant.  Almost  imme 
•diately  after  getting  across,  and  before  he  had 
gone  many  steps,  he  heard  a  scream  and,  on 
turning  around,  saw  that  the  women, Mrs  Whit- 
ton  and  Mrs.  Woodward,  had  been  knocked 
•down  by  a  locomotive  of  the  defendant.  This 
locomotive  was  at  the  time  backing  down  in  a 
westerly  direction,  opposite  to  that  taken  by  the 
freight  train  which  had  just  passed,  the  tender 
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coming  fltst.  then  the  en^ne,  drawing  a  mg^e 
freight  can  The  persons  m  this  locomotive  did 
not  appear  to  be  aware  of  the  injuries  they  had 
occasioned,  and  the  locomotive  continued  on  its 
course  until  their  attention  was  called  to  the 
disaster  by  the  efforts  of  Rice,  when  it  was  stop- 
ped. No  person  saw  the  locomotive  strike  the 
deceased,  or  noticed  her  conduct  after  Rice  left 
her  and  started  to  cross  the  tracks.  The  in- 
juries which  both  of  the  women  received  re- 
sulted in  their  death.  Mrs.  Woodward  died 
soon  afterward,  and  Mrs.  Whitton  after  linger- 
ing some  weeks.  There  was  much  conflict  of 
evidence  upon  the  point  whether  the  bell  was 
rung  on  the  locomotive  as  it  backed  down  the 
track  and  approached  Academy  Street,  so  as  to 
give  warning  to  persons  who  might  be  on  that 
street  wishing  to  cross,  and  was  kept  ringing 
until  the  locomotive  and  tender  crossed  the 
street.  Rice  testified  that  he  did  not  hear  any 
bell  or  signal  from  this  train, but  that  the  bell  of 
the  freight  train  which  had  passed  was  ringing. 

Upon  these  facts  the  court  gave  to  the  jury  a 
clear  and  full  charge  upon  the  duties  and  re- 
sponsibilities of  the  Kailroad  Company  in  cross- 
ing the  street  of  the  city,  with  its  engines  and 
trains,  and  upon  the  care, prudence  and  caution 
which  it  was  incumbent  upon  the  deceased  to  ex- 
ercise in  crossing  the  tracks;  and  as  to  the  dam- 
ages which  the  jury  were  authorized  to  find,  in 
case  they  were  satisfied  that  the  employes  of 
the  Company  had  been  guilty  of  nc|rligenoe,and 
that  such  negligence  had  caused  Uie  death  of 
the  deceased. 

The  counsel  of  the  plaintiff  had  requested 
three  special  instructions  to  the  jury,  and  the 
counsel  of  the  defendant  had  requested  nineteen 
special  instructions.  The  court,  however,  de- 
clined to  give  any  of  them  except  as  they  were 
embraced  in  its  general  charge  Som^  of  the 
instructions  prayed  by  the  defendant  presented 
the  law  respecting  the  liability  of  the  Company 
correctly,  and  some  of  them  were  based  upon 
an  assumed  condition  of  thin^  which  the  evi- 
dence did  not  warrant  But  it  is  not  error  for 
a  court  to  refuse  to  give  an  extended  series  of 
instructions,  even  though  some  of  them  may  be 
correct  in  the  propositions  of  law  which  the^ 
present,  if  the  law  arising  upon  the  evidence  is 
given  to  the  court  with  such  fullness  as  to  guide 
correctly  the  jury  in  its  findings.as  was  the  cose 
here;  nor  is  a  judgment  to  be  set  aside  because 
the  charge  of  the  court  mav  be  open  to  some 
verbal  criticisms,in  particulars  considered  apart 
by  themselves,  which  could  not  when  taken 
with  the  rest  of  the  charge  have  misled  a  jury 
of  ordinary  intelligence  The  propriety  of  the 
rulings  of  the  court  in  this  case  is  fully  vindi- 
cated in  its  opinion  on  the  motion  for  a  new  trial. 

The  evidence  of  the  condition  of  the  de- 
ceased— that  she  was  enceinte  at  the  time  of  the 
accident — could  not  materially  have  affected 
the  jury  in  the  estimation  of  the  damages,af(er 
the  clear  and  explicit  charge  of  the  court,  as  to 
the  character  of  the  damages  which  only  they 
were  authorized  to  consider. 

The  other  evidence  in  the  case,  to  the  admis- 
sion of  which  obiection  was  taken,  was  not 
material  and  could  not  have  influenced  the 
result. 

Judgment  affirmed. 
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THE  COUNTY  OF  PENDLETON,  Plff.  in 

Brr., 

V. 

HENRY  AMY. 

(See  8.  C.  13  Wall..  297-^06.) 

J)enial  of  owrwrMp  of  negotiable  paper  good  on 
general  demurrer — other  pleasr—estop^, 

1.  In  an  action  upon  coupons,  pleas  that  the 
plainUff  Is  neither  the  owner,  holder  nor  bearer, 
and  that  the  bonds  belonged  to  a  third  person,  and 
that  the  County  did  not  make  them,  are  good  on 
ereneral  demurrer. 

2.  Where  the  pleadings  show  that  the  County  re- 
ceived. In  exchange  for  the  bonds,  a  certificate  of 
stock  of  the  railroad  company,  which  it  held  about 
seventeen  years,  and  still  holds,  the  County  is 
estopped  from  asserting  that  the  conditions  on 
which  the  bonds  were  to  be  issued  had  not  been 
fulAlled. 

[No.  6«.] 

Argued  Jan,  17,  187£.    Decided  Feb.  19,  1872. 

IN  ERROR  to  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  Kentucky. 

This  was  an  action  of  debt,  brought  in  the 
•court  below,  by  the  defendant  in  error,  against 
the  County  of  Pendleton,  to  recover  the  sum 
of  $13,009.85,  claimed  to  be  due  him  on  884 
coupons,  representing  the  unpaid  interest  for 
several  years  on  fifty  bonds  of  $1,000  each, 
which  had  been  issued  by  the  County  in  pay- 
ment of  a  subscription  to  the  capital  stock  of 
the  Covington  &  Lexington  Railroad,  the  bonds 
being  payable  to  bearer,  and  having  been  sold 
by  the  railroad  company  and  bought  by  Amy. 

The  County  of  Pendleton  filed  four  pleas  in 
bar  of  the  action,  to  which  the  plaintiff  de- 
murred, and  upon  the  demurrer  the  court  gave 
Judgment  for  the  plaintiff  for  the  sum  de- 
manded in  the  declaration.  The  County  brings 
this  writ,  and  assigns  as  error  that  the  court 
below  improperly  sustained  the  demurrers. 

The  case  is  stated  by  the  court. 

Heearn,  B.  H.  Bristow,  TT.  Y.  Fendall,  and 
Memiefi  d  Furber,  for  plaintiff  in  error. 

Meesrti.  John  W.  Stevenaon  asd  Harvey 
Myers,  for  defendant  in  error. 

Mr,  Justice  Strong:  delivered  the  opinion 
of  the  court: 

It  must  be  admitted  that  the  pleas  interposed 
by  the  defendant  in  the  court  below  were  inar- 
tistically  framed;  that  they  were  argumenta- 
tive, and  that  they  set  up  nothing  which  could 
not  have  been  taken  advantage  of,  for  what  it 
was  worth,  under  the  general  issue.  They 
might  have  been  stricken  from  the  record  on 
motion,  or,  if  special  demurrers  were  allowable 
in  that  circuit,  they  would  have  been  con- 
demned, had  the  plaintiff  so  demurred.  But 
the  demurrers  were  general,  and  the  question 
before  us  is  whether  any  of  the  pleas  set  up  a 
substantial  defense  to  the  action. 

The  suit  was  brought  to  recover  the  aggregate 
amount  of  certain  coupons  or  interest  warrants 
attached  to  fifty  bonds,  of  $1,000  each.    The 
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bonds  were  dated  October  15,  1858,  payable 
thirty  years  after  date,  and  alleged  to  have" been 
made  and  issued  by  the  County  of  Pendleton, 
by  virtue  of  authority  conferred  by  the  Legis- 
lature of  the  Stat«.  The  declaration  averred 
not  only  the  execution  of  the  bonds  with  in- 
terest warrants  attached  to  each,  payable  to 
bearer  semi-annually,  on  the  15th  days  of  April 
and  October  of  every  year,  but  also  that  they 
had  been  delivered  to  the  Covington  and  Lex- 
ington Railroad  Company,  in  payment  of  a 
subscription  made  by  the  County  to  the  capital 
stock  of  the  Company,  under  authority  given 
by  the  Act  of  the  Legislature.  It  was  further 
averred  that  the  bonds  were  receiv^  by  the 
railroad  company,  and  that  a  certificate  for  the 
shares  of  the  stock  subscribed  as  aforesaid,  was 
issued  to  the  County  and  was  received  by  it, 
and  that  it  is  still  owned  by  the  County.  The 
declaration  also  made  the  further  averments 
that  the  bonds  were  afterwards  sold  by  the  rail- 
road company  for  $50,000,  and  delivered  to 
the  purchaser  with  the  coupons  attached:  that 
the  plaintiff  subsequently  became  the  owner, 
holder  and  bearer  of  them  all,  and  that  from 
the  15th  day  of  October,  1864,  inclusive,  until 
the  commencement  of  the  suit,  the  County  had 
neglected  and  refused  to  pay  the  coupons, 
though  often  requested. 

To  the  cause  of  action  thus  set  forth  the  de- 
fendant pleaded,  first,  that  the  plaintiff  was  not 
at  the  time  of  filing  his  declaration,  or  at  the 
time  of  entering  the  plea,  the  owner,  holder  or 
bearer  of  the  siud  alleged  bonds  or  coupons,  nor 
of  any  or  either  of  them,  as  in  the  declaration 
mentioned. 

Now,  while  it  is  true  that  the  defense  which 
it  sets  up  was  only  inferentially  an  answer  to 
the  plaintiff *s  complaint,  and  while  it  mi^ht  as 
well  have  been  set  up  under  the  general  issue, 
it  was,  nevertheless,  a  traverse  of  a  material 
averment  of  the  declaration.  The  coupons  were 
made  payable  to  bearer,  but  if  the  plaintiff  was 
neither  the  owner,  nor  the  holder,  nor  the 
bearer,  they  were  not  promises  to  pay  him.  and 
the  County  was  not  indebted  to  him.  Hence 
it  was  material  to  his  case  to  aver,  as  he  did, 
that  he  was  the  bearer,  and  the  plea  took  issue 
with  this  averment.  It  denied  the  title  of  the 
plaintiff,  or  his  right  of  action  and.  though 
faulty  in  form,  in  substance  it  amounted  to  a 
defense.  It  was,  therefore,  error  to  overrule  it 
upon  a  general  demurrer. 

Similar  observations  might  be  made  respecting 
the  demurrers  to  the  second  and  fourth  pleas. 

The  third  plea  was  in  effect  a  denial  of  any 
legislative  authority  to  the  County  to  subscribe 
to  the  stock  of  the  railroad  company,  and  to 
issue  bonds  for  the  payment  of  such  subscr^)- 
tion.  It  averred  that  although  the  Legislature, 
by  one  Act  empowered  the  County  to  subscribe 
to  the  stock  of  the  company,  and  to  borrow 
money  to  pay  the  subscription,  yet  the  authority 
was  coupled  with  a  proviso  that  the  real  estate 
holders  residing  in  the  County  should  so  vote 
by  a  majority,  at  such  times  as  the  county  court 
might  appoint,  and  that'  'the  question  of  subscrib- 
ing stocK  or  of  borrowing  money  to  pay  the  same, 
never  was  submitted  to  the  real  estate  holders 
residing  in  the  County  of  Pendleton,  to  be  de- 
termined by  a  vote  of  the  majority  of  them,  as 
authorized  and  required  by  the  Act,  before  any 
stock  had  been  subscribed  by  or  for  said  Coun- 
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ty,  or  any  money  borrowed  to  pay  the  same." 
The  plea  further  averred  that  subject  to  the 
Acts  of  the  Legislature  (enacted  before  the  sub 
scription  was  made)  which  authorized  the  levy 
of  a  tax  for  the  purpose  of  pa^ng  the  subscrip- 
tions to  the  stock  of  the  said  company,  also 
provided  that,  before  a  subscription  should  be 
made  and  a  tax  levied,  the  question  of  .levying 
the  tax  should  be  submitted  to  the  voters  of  the 
Countv,  and  if  a  majority  of  the  votes  cast 
should  be  in  favor  of  the  tax,  it  should  be 
levied,  and  the  subscription  should  be  made; 
and  the  pies  denied  that  the  question,  whether 
the  tax  or  the  subscription  authorized  by  these 
Acts,  or  n^ether  any  tax  for  the  payment  of 
the  subscription  of  stock  in  said  company 
should  be  imposed  in  the  County,  had  ever 
been  submitted  to,  or  voted  upon,  by  the  voters 
of  Pendleton  County,  in  conformity  with  said 
Acts.  The  plea  then  averred  that  no  other 
Acts  of  the  Legislature  authorized  the  County 
or  any  one  for  it,  to  subscribe  stock  for  it  in 
said  company,  or  to  levy  a  tax  for  payment,  or 
to  borrow  money,  or  to  issue  bonds  or  coupons 
for  the  payment  of  any  subscriptions  of  stock 
therein.  The  general  demurrer  to  this  plea 
raises  the  question  whether  it  presented  a  sub- 
stantial defense  to  the  action. 

It  is  to  be  noticed  at  the  outset  that  the  plea 
concedes  legislative  authority  to  the  County  to 
make  asub^ription,  and  to  issue  bonds  in  pay- 
ment, although  the  exercise  of  the  authority  was 
required  to  he  preceded  by  a  jpopular  vote.  It 
concedes  that  the  bonds  were  m  fact  made  and 
issued.  We  say  it  concedes  this,  because  such 
making  and  issue  arc  alleged  in  the  declaration, 
and  the  plea  does  not  traverse  the  allegation. 
It  concedes  that  the  subscription  was  made: 
that  the  bonds  were  delivered  to  the  companv 
inpayment;  that  they  were  sold  for  $-50.000; 
that  the  plaintiff  subsequently  became  the  own- 
er, and  hence  that  he  stands  in  the  position  of 
a  purchaser  for  value;  and  it  concedes  that  the 
County  obtained  for  the  bonds  a  certificate  of 
stock  in  the  railroad  company,  which  it  now 
holds. 

Without  legislative  authority  a  municipal 
corporation,  like  a  county,  may  not  subscribe 
to  the  capital  stock  of  a  railroad  company,  and 
bind  itself  to  pay  its  subscription,  or  issue  its 
bonds  in  payment;  and  if  ii  does,  the  purchase 
of  such  bonds  is  affected  by  the  want  of  au- 
thority to  make  them.  But  it  does  not  follow 
from  this  that  when  the  Legislature  has  given 
its  sanction  to  the  issue  of  bonds,  provided  that 
before  their  issue  certain  things  shall  be  done 
by  the  officers,  or  the  people  of  the  County,  the 
bonds  can  always  be  avoided  in  the  handjs  of 
an  innocent  purchaser  by  proof  that  the  county 
officers,  or  the  people,  have  not  done,  or  have 
insufficiently  done,  the  things  which  the  Legis- 
lature required  to  be  done  before  the  authority 
to  subscribe  or  to  issue  lx>nds,  should  be  exer- 
cised. A  purchaser  is  not  alwavs  bound  to 
look  farther  than  to  discover  that  the  power  has 
been  conferred,  even  though  it  be  coupled 
with  conditions  precedent.  If  the  right  to 
sut^ribe  be  made  dependent  upon  the  result  of 
a  popular  vote,  the  officers  of  the  County  must 
first  determine  whether  the  vote  has  been  taken 
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as  directed  by  law  and  what  the  vote  wan. 
When,  therefore,  they  make  a  subscription^ 
and  issue  county  bonds  in  payment,  it  may 
fairly  be  presumed,  in  favor  of  an  innocent 
purchaser  of  the  bonds,  that  the  condition 
which  the  law  attached  to  the  exercise  of  the 
power  has  been  fulfilled.  To  issue  the  bon<l9> 
without  the  fulfillment  of  the  precedent  condi- 
tions would  be  a  misdemeanor,  and  it  is  to  be 
presumed  that  public  officers  act  rightly.  We 
do  not  say  this  is  a  conclusive  presumption  in 
all  cases,  but  it  has  more  than  once  been  de- 
cide that  a  county  may  be  estopped  against 
asserting  that  the  conditions  attached  to  a. 
grant  of  power  were  not  fulfilled.  Knox  Oo.  v. 
A»pinv>aa,  21  How..  539  [62  U.  8.,XVL,  2081  • 
BimU  V.  JefferwnviOe,  24  How.,  287  [85  U.  S., 
XVI.,  6641;  Aforan  v.  Gomr$.,  2  Black,  723 
[67  U.  8..  XVII.,  842];  Meyer  v.  Mtaeatine,  1 
Wall,  384  [68  U.  8.,  XVIL,564];  Van  HomI^ 
rupv.Madi»onCUy,\  Wall.,291  [68  U.8.,XVII-, 
fm]\aiipermor%  v.  Sehenek.  5  Wall.,  772  [72  fj. 
8.,  aVIIL,  656].  The  estoppel  in  these  cashes 
was  either  by  recitals  in  the  bonds  that  the  con- 
ditions precedent  had  been  complied  with,  or 
by  the  fact  that  the  County  had  subseauently 
levied  taxes  to  pay  interest  on  the  bonas.  In 
the  present  case  it  does  not  appear  in  the  plead- 
ings whether  or  not  the  bonds  contained  any  such 
recitals,  nor  whether  the  officers  of  the  County 
have  levied  taxes  to  pay  interest  on  them,  or 
whether  any  interest  has  been  paid.  These 
grounds  of  estoppel  do  not  exist.  But  if  such 
Acts  and  such  recitals  are  sufficient  to  protect 
60fva./l<20  purchasers  against  an  attempt  to  set 
up  non-compliance  with  the  conditions  attached 
to  the  grant  of  power  to  issue  the  bonds,  it  is  not 
easy  to  see  why  the  pleadings  do  not  show  an  es- 
toppel in  this  case.  The  County  received  in  ex- 
change for  the  bonds  a  certificate  for  the  stock  of 
the  railroad  company,  which  it  held  about  seven- 
teen years  before  the  present  suit  was  brought, 
and  which  it  still  holds.  Having  exchanged  the 
bonds  for  the  stock,  can  it  retain  the  proceeds 
of  the  exchange,  and  assert  against  a  purchaser 
of  the  bonds  for  value  that  though  the  Legis- 
lature empowered  it  to  make  them,  and  put 
them  upon  the  market  upon  certain  conditions, 
they  were  Issued  in  disregard  of  the  conditions? 
We  think  they  cannot  and,  therefore,  that  the 
third  plea  cannot  be  sustained. 

But  for  the  reasons  given  above  the  case  most 
be  sent  bask  for  another  trial;  when,  doubtless, 
the  pleadings  will  be  changed. 

The  judgment  is  reversed,  and  the  came  U  re- 
mitiedfar  further  proceedings. 


We  concur  in  the  judgment  of  reversal,  but 
do  not  assent  to  all  the  views  expressed  in  the 
opinion  of  the  majority. 

Field,  /. 

MlLLKR.  J. 

Chasb,  Ch.  Ji 


Clted-gS  U.  8.,  518: 9i  U.  8.,  78.  208,  802:  3  Wood, 
214;  8  Dill.,  211;  12  Kan.,  206.209-219;  89  K.  T.,687: 
54  Mo.,  74;  28  Hun.  400;  64  How.  Pr.,316;  22  Am. 
Kep.,  231, 233  (48  Iowa,  48). 
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THE  PRESIDENT,  MANAGERS  AND 
COMPANY  OP  THE  DELAWARE  AND 
HUDSON  CANAL  COMPANY,  Appts., 

V. 

HENRY  C.  CLARK. 

(Bee  8.  C,  18  WaU.,  311-828). 

Trade  marla — what  not  proteeted^^fMation — 
geographical  name», 

1.  A  company  has  not  an  exclusive  right  to  the 
use  of  the  words  **  Lackawanna  Coal"  as  a  distinc- 
tive name  or  trade-mark  for  the  coal  mined  by  it 
and  transported  over  its  railroad  and  canal  to 
market. 

2.  Where  riirhts  to  the  exclusive  use  of  the  trade 
mark  are  Invaded,  the  essence  of  the  wrong  con- 
sists in  the  sale  of  the  goods  of  one  manufacturer 
or  vendor  as  those  of  another. 

3.  One  has  no  right  to  appropriate  geographical 
names  as  a  trade-mark,  so  as  to  restrain  other  pro- 
^lucersofsimUar  products  in  the  same  place  from 
the  use  of  those  words  In  describing  their  goods. 

[No.  95.] 
Argued  Feb,  6,  1872.      Decided  Feb  £6,  187iS, 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed  States  for  the  Southern  District  of  New 
York. 

This  action  was  commenced  in  the  court  be- 
low by  the  appellants,  to  enjoin  and  restrain  the 
defendant,  who  is  a  dealer  in  coal  in  the  City 
of  Providence,  R.  I.,  from  advertising  or  sell- 
ing or  attempting  to  sell  any  coal,  other  than 
that  mined  by  the  complainants, under  the  name 
of  **  Lackawanna  coal"  and  also  for  an  account- 
ing of  profits.  After  bearing  and  argument,  the 
circuit  court  dismissed  the  bill  and  the  com- 
plainants appealed  to  this  court. 

A  further  statement  appears  in  the  opinion. 

Meeers.  £•  H.  Owen  and  S.  P.  Naah,  for 
appellants: 

The  appellants  have  a  valid  title  to  the  use  of 
that  "word  as  a  trade-mark,  and  should  be  pro- 
tected in  the  use  thereof  against  the  fraudulent 
and  deceptive  act  of  the  defendant. 

It  appears  from  the  undisputed  testimony  in 
the  case,  that  the  appellants  were  the  first  to 
adopt  and  impose  upon  it  the  new  and  peculiar 
oflElce  of  becoming  and  being  thereafter  the 
name  and  trade- mark  for  their  coal.  They  so 
adopted  and  appropriated  it  as  early  as  1829,  at 
the  very  commencement  of  their  c6al  business. 
The  first  coal  which  they  brought  to  market 
was  called  and  sold  by  the  name  of  Lackawanna 
coal,  and  all  the  coal  which  they  have  hitherto 
produced  and  brought  to  market,  has  been  sold 
and  dealt  in  by  that  name  and  by  no  other. 

By  such  original,  special  and  peculiar  appro- 
priation of  the  word  "Lackawanna"  the  ap- 
pellants acquired  a  title  thereto,  and  the  right 
to  its  exclusive  use  in  combination  with  the 
word  **  coal "  and  thereupon  and  thereafter,  by 
the  continued  use  thereof,  the  new  compound 
word  ''Lackawanna  coal"  rightfully  became 
and  was  and  is  the  name  and  trade- mark  for 
their  coal,  not  limited  by  territorial  bounds/ 
Derringer  v.  Ptofe,  29  Cal. ,  292. 

It  is  not  necessary  that  the  word  which  may 
be  adopted  as  a  name  and  trade-mark,  shoula 
be  a  new  creation,  never  before  known  or  used, 
to  entitle  it  to  be  so  adopted.  Any  word  in 
common  use  may  be  taken,  if  its  application  be 
original,  and  so  far  peculiar  as  to  be  capable, 
when  known  to  the  public,  of  distinguishing 
the  property  of  the  party  so  adopting  it,  and  to 
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which  it  may  be  attached  from  that  of  other 
parties.  In  such  case  the  right  of  the  public  to 
use  the  word  is  not  abridged.  It  can  be  used  as 
originally,  and  in  any  and  every  other  way  im- 
a^nable,  except  in  its  peculiar  combination 
with  the  word  *  *  coal."  , 

McAndrew  v.  Baeseit,  10  Jur.  (N.  S.)650; 
Seixo  V.  Provezende,  L.  R.,  1  Ch.  App.,  192; 
MeeeerolcY.  Tynherg,^  Abb.,  Pr.  (N.  8.)  410; 
Newman  v.  Alwrd,  49  Barb.,  592;  WiLUams  v. 
Spenee,  26  How.  Pr.,  866;  Amoskeag  Mfg,  Co.  v. 
Bpear,  2  Sandf.,  599,  and  cases  hereafter  cited. 

The  exceptions  to  the  right  to  appropriate  a 
word  for  a  trade  mark  are:  that  it  cannot  be 
done  when  the  word  "adopted"i6  merely  used  as 
descriptive  of  quality,  as  in  the  cases  of  Stokee 
V.  Landgraff,  17  Barb.,  608;  Corwin  v.  Daly,  7 
Bosw.,  222;  Amoskeag  Mfg.Co.Y.  Spear  {mpra); 
or  where  it  is  the  proper  name  for  the  article, 
as  in  the  case  of  **  Schnapps"(  TTo//^  y.Ooulard, 
18  How.  Pr.,  64);  or  where  it  has  by  general 
use  become  the  appropriate  name  of  an  article, 
which  all  persons  manufacturing  the  same  may 
use,  as  in  the  case  of  "  Dr.  Johnson's  Yellow 
Ointment;"  Singleton  v.  BoUon,  8  Doug.,  893; 
the  *•  Essence  of  Anchovies,"  Burgess  v.  Bur- 
gees, 17  Enc.,  L.  &  E.,  257. 

The  word  "Lackawanna,"  as  used  by  the  ap- 
pellants, does  not  come  within  either  of  these 
exceptions.  It  is  not  the  generic  name,  nor  is  it 
naturally  the  appropriate  name  for  coal.  In  its 
original  sense  it  does  not  mean  coal,  nor  had  it 
become  by  previous  use  the  name  of  coal,  nor 
does  it  imply,  nor  was  it  intended  to  indicate 
the  quality  of  coal;  but  it  was  adopted  for  and 
became  and  was  and  still  is  the  specific  name 
thereof,  indicating  its  origin  and  ownership, 
and  by  which  it  could  be  bought  and  sold  in 
market,  and  the  court  below  was  correct,  there- 
fore, in  holding,  as  it  in  effect  appears  to  have 
done,  that  the  appellants  had  established  Uieir 
title  to  the  word  as  their  trade  mark. 

Nor  has  the  defendant  any  color  of  right  to 
sell  his  coal  by  the  name  of  Lackawanna  co<d, 
from  the  mere  fact  that  it  comes  from  what  is 
commonly  known  as  the  Lackawanna  region ; 
more  especially  since  it  does  not  come  from  the 
appellants'  mmes,  nor  through  them  as  pro- 
ducers, and  is  not  in  fact  the  coal  known  in 
market  as  Lackawanna  coal. 

McAndrew  v.  BasseU,  18  Jur.  (N.  S.)  560; 
Seixo  V.  Provezende,  L.  R.,  1  Ch.  App.,  192; 
Newman  v.  Altord,  49  Barb.,  588. 

The  defendant  has  not  established  by  com- 
petent testimony,  that  any  company  or  person 
other  than  himself  advertises  or  sells  their  own 
or  other  kinds  of  coal  by  the  name  of  Lacka- 
wanna coal. 

Even  if  it  be  established  by  the  testimony, 
which  is  not  conceded  except  for  the  argument, 
that  others  have  sold  Scranton  coal  by  the  name 
of  Lackawanna  coal ;  yet,  that  did  not  and  does 
not  justify  the  defendant  in  so  doing.  It  is  no 
defense  to  this  action  that  the  defendant's  fraud 
and  deception  has  been  multiplied,  and  hith- 
erto courts  have  not  sjiown  any  disposition  to 
treat  that  as  a  defense,  but  rather  as  an  aggra- 
vation. 

Taylor  v.  Carpenter,  2  Wood.  &  M. ,  8 ;  Cocks 
V.  Chandler,  L.  R..  11  Eq.,  445;  QiUott  v.  Ester- 
brook,  47  Barb.,  470. 

That  this  court  has  jurisdiction  to  restrain  the 
defendant  from  the  further  use  of  the  appel- 
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lants'  trade  mark  is  beyond  question.  The  fol- 
lowing are  8ome  of  the  numerous  cases  in  the 
Federal  and  State  Courts,  and  also  in  the  English 
courts,  where  injunctions  have  been  granted  to 
restrain  in  the  use  of  names  which  nad  been 
adopted  as  trademarks: 

Eawardv.  Henriques,  8  Sandf.,  725;  Stone  v. 
Carlain  (2  Sandf. ,  738),  18  Law  Rep. ,  360 ;  Marsh 
V.  Billings,  7  Gush.,  322;  Woodward  v.  Lauir, 
21  Cal.,  448:  Oenin  v.  Chadsey,  Hoff.  Prov. 
Hem..  245;  Brooklyn  White  Lead  Co.  y.  Mas- 
ury,  25  Barb..  416;  Christy.  Murphy,  12 How. 
Pr.,  77;  Fetridge  v.  Merchant,  4  Ahb.  Pr..  156; 
WUliams  ▼.  Johnson,  2  Boew.,  1;  Burnett  v. 
Phalon,  9  Bosw.,  192;  Howev.  Howe  Machine 
Co.,  50  Barb.,  2SQ;  Newman y.Alvord,  49  Barb., 
588;  Gillottv.  Esterhrook,  47 Barb..  455;  8  Duer, 
624;  KilUy  y.  Fassett,  8  Am.  Law  Beg.  (N.  8.), 
402;  Barrows  y.  Knight,  6  R.  I.,  484;  KnoU  y. 
Morgan,  2  Keen,  220;  Bansome  y.  Bentall,  8 
Law  Jour.  (N.  S.)  161;  McAndrew  y.  BasseU, 
10  Jur.  (N.  S.)  550;  l^kes  y.  Sykes,  8  B.  &  Cr., 
541;  Clement  y.  Maddick,  22  Law  Rep.,  428; 
Gout  y.  Aleploglu,  6  Beay.,  69;  Croft  y.  Day, 
7  Beay.,  89;  Messerole  v.  Tynberg,  4  Abb.  Pr. 
(N.  8.)  414;  Hine  y.  Lart,  10  Lond.  Jur..  106; 
Taylor  y.  Carpenter,  8  Story,  458;  2  Wood.  & 
M.,  2;  Taylor  y.  Carpenter,  11  Paige,  292; 
Coats  y.  Holbrook,  2  Sandf.  Ch.,  598:  Congress  dh 
Emp,  8pr.  Co,  y.  High  Boek  Cong.  8pr.  Co.,  45 
N.  Y.,  291 ;  Coffen  v.  Brunton,  4  McLean,  518. 

Messrs,  FuUerton,  Knox  d  Budd,  for  ap- 
pellee: 

1.  To  constitute  a  trade  mark  in  a  name,  the 
name  must  be  either:  (1)  an  invented  one;  or, 
(2)  one  which  indentifies  the  maker  with  the 
article  by  indicating  the  person  by  whom  made; 
in  other  words,  the  name  must  be  either  a  merely 
fancy  name,  or  a  name  indicating  ownership  or 
origin. 

2.  A  person  has  no  right  to  appropriate  a 
name  which  others  may  apply  with  equal  truth 
and  have  an  equal  right  to  employ  for  the  same 
purpose,  such  as  a  geographical  name,  as  in  this 
case. 

8.  The  basis  of  the  action  of  a  court  of  equity 
to  restrain  the  infringement  of  the  right  to  a 
trade-mark,  is  fraud  or  imposition  on  the  part 
of  the  defendant:  fraud  as  against  the  plain tiif. 
or  impoHition  on  the  public. 

4.  The  name  must  be  used  distinctively  and 
exclusively,  in  order  to  five  title  tu  it. 

5.  The  right  to  a  trade- mark  may  be  lost  by 
abandonment,  or  such  acquiescence  by  the 
owner  in  its  use  by  others  as  either  amounts  to 
a  license  to  others  to  use  the  trade  mark  or 
estops  the  owner  from  complaining  of  its  use. 

In  support  of  the  above  principles,  see: 
Amof^keag  Mfg,  Co.  y.  Spear,  2  Sandf.,  599  ; 
Corwiny,  Daly,  7  Bos.,  222;  Blanchainiy.  Hill, 
2  Atk.,  484;  Knott  v.  Morgan,  2  Keen.,  219; 
ntridgey.  Wells,  18  How.  Pr.,  887;  Brooklyn 
WhiU  Lead  Co,  v.  Masury,  25  Barb..  418;  Bur- 
gess  y.  Burgess,  17  Eng.  L.  &  E.,  260,Williams 
y.  Johnson,  2  Bosw.,  1;  Wolfe  y,  Ooulard,  18 
How.  Pr..  67;  Burnett  v.  PfuiUm,  9  Bos.,  197: 
Clark y  Clark,  25  Barb.,  76;  Biningery.  Wat- 
tles, 2B  How,  Pr..  206;  Samuel  v.  Buger,  18 
How.  Pr..  842. 

It  is  difficult  to  see  the  slightest  diiference  of 
principle  between  these  cases  and  the  one  under 
discussion.  The  complainants  on  the  one  hand, 
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and  the  so  called  Scranton  and  Pittston  Com- 
panies on  the  other  hand,  mine  their  respective 
coals  in  the  same  valley  or  region,  the  Lacka- 
wanna. The  article  named  and  produced  by 
each  of  the  three  companies  is  the  same, 
namely:  anthracite  coal,  and  each,  therefore., 
under  the  principle  of  the  decision,  has  a  right 
to  call  its  product  Lackawanna  coal. 

So  far  has  this  principle  been  carried,  that 
the  courts  have  refused  to  enjoin  the  defend- 
ants from  using  the  plaintiff's  own  name  to  des- 
ignate the  article  produced  by  him  where,  by 
long  and  general  use  the  plaintiff's  name  haa 
become  identified  with  the  article  in  question 
itself,  and  not  with  any  particular  quality  or 
description  of  it. 

It  certainly  cannot  be  questioned,  under  the 
testimony  in  this  case,  that  the  name  "Lacka- 
wanna coal"  has.  in  the  general  understanding 
of  dealers  in  and  writers  on  coal,  become  the 
proper  designation  of  all  coal  mined  and  pro- 
duced from  that  valley  or  region,  no  matter  t^ 
what  parties  it  is  mined,  brought  to  market  or 
sold. 

All  the  cases  hold  that,  to  entitle  the  com- 
plainant to  an  injunction,  there  must  be,  if  not 
some  elements  of  fraud,  at  least  some  deception, 
whether  intentional  or  unintentional.  There 
must  be  some  evidence  of  desi|^  to  deceive 
the  public  or  to  wrong  the  original  producer, 
by  passing  off  an  article  not  produced  by  the 
original  manufacturer,  as  and  for  his. 

Witherspoon  v.  Currie,  known  as  the  Olenfidi 
Starch  case,  in  which  the  opinion  of  Vice-  Chan- 
cellor Malin,  22  L.  T.  R..  260,  was  reversed  on 
appeal.  28  L.  T.  R.,  448;  C^ndie  r.  Deere, 
known  as  the  Moline  Plough  case,  in  which  the 
Supreme  Court  of  Illinois  reversed  the  judg- 
ment granting  an  injunction  of  the  circuit 
court  54  111..  439;  Congress  d  Emp.  I^r.  Co,  v. 
High  Bock  Cong.  Spring  Co,,  45  N.  Y..  291. 

Mr.  Justice  Strong  deUvered  the  opinion  of 
the  court: 

The  first  and  leading  question  presented  by 
this  case  is:  whether  the  complainants  haye  an 
exclusiye  right  to  the  use  of  the  words ''Lacka- 
wanna coar  as  a  distinctive  name  or  trade 
mark  for  the  coal  mined  by  them  and  trans- 
ported over  their  railroad  and  canal  to  market 

They  commenced  mining  on  their  land  in 
the  Lackawanna  Valley,  about  the  year  1838. 
and  they  have  ever  since  been  engaged  in  tak- 
ing out  coal,  and  carrying  it  to  the  Hudson 
River  and  to  the  markets  of  the  country.  The 
averment  of  their  bill  is.  that  about  the  time  they 
commenced  their  operation,  they  sought  out, 
devised,  and  adopted  the  name  "  Lacluwanna 
Coal"  as  a  special,  particular  and  distinctive 
name,  or  trade- mark,  by  which  their  coal 
might  be  introduced  to  dealers  as  the  product 
of  their  mine,  in  distinction  from  the  coal 
of  other  producers,  and  that  prior  to  their  adop- 
tion of  the  word  "  Lackawanna"  it  had  never 
been  adopted  or  used  in  combination  with  the 
word  "coal"  as  a  nameor  trade- mark  for  any  kind 
of  coal.  Their  bill  also  avers  that  ever  since 
their  adoption  of  the  name,  their  coal  has  been 
called  and  known  in  the  market  as  *'  Lacka- 
wanna Coal"  and  by  no  other  name. 

These  averments  of  the  bill  are  supported  by 
no  inconsiderable  evidence.  The  oomplainants 
were  undoubtedly,  if  not  the  first,  among  the 
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first  producers  of  coal  from  the  Lackawanna 
Valley,  and  the  coal  sent  to  market  by  them 
has  been  generally  known  and  designated  as 
Lackawanna  coal.  Whether  the  name  "Lacka- 
wanna coal"  was  devised  or  adopted  by  them 
as  a  trade-mark  before  it  came  into  common 
use  is  not  so  clearly  established.  On  the  con- 
trary, the  evidence  shows  that  \oiifz  oefore  the 
complainants  had  commenced  their  operations, 
and  long  before  they  had  any  existence  a^  a 
corporation,  the  region  of  country  in  which  their 
mines  were  situated  was  called  *'  The  Lacka- 
wanna Valley;"  that  it  is  a  region  of  Urge  di- 
mensions, extending  along  the  Lackawanna 
River  to  its  junction  with  the  Susquehanna, 
embracing  within  its  limits  great  bodies  of  coal 
lands,  upon  a  portion  of  which  are  the  mines 
of  the  complainants,  and  upon  other  portions 
of  which  are  the  mines  of  the  Pennsylvania 
Coal  Company,  those  of  The  Delaware.  Lacka 
wanna  and  Western  Railroad  Company,  and 
those  of  other  smaller  operators.  The  word 
"Lackawanna."  then,  was  not  devised  by  the 
complainants.  They  found  it  a  settled  and 
known  appellative  of  the  district  in  which  their 
coal  deposits  and  those  of  others  were  situated. 
At  the  time  when  they  began  to  use  it,  it  was  a 
recognized  description  of  the  region,  and  of 
course  of  the  earths  and  minerals  in  the  region. 

The  bill  alleges,  however,  not  only  that  the 
complainants  devised, adopted  and  appropriated 
the  word,  as  a  name  or  trade-mark  for  their  coal. 
but  that  it  had  never  before  been  used  or  applied 
in  combination  with  the  word  "coal,"  as  a 
name  or  trade  mark  for  any  kind  of  coal. and  it 
ia  the  combination  of  the  word  "Lackawanna" 
with  the  word  "coal"  that  constitutes  the  trade- 
mark to  the  exclusive  use  of  which  they  assert 
aright. 

It  may  be  observed  there  is  no  averment  that 
the  other  coal  of  the  Lackawanna  Valley  differs 
at  all  in  character  or  quality  from  that  mined 
on  the  complainants'  lands.  On  the  contrary, 
the  bill  alleges  that  it  cannot  easily  be  distin- 
guished therefrom  by  inspection.  The  bill  is 
therefore  an  attempt  to  secure  to  the  complain- 
ants the  exclusive  use  of  the  name  "Lacka- 
wanna coal,"  as  applied.not  to  any  manufacture 
of  theirs,  but  to  that  portion  of  the  coal  of  the 
Lackawanna  Valley  which  they  mine  and  send 
to  market,  differing  neither  in  nature  or  qual- 
ity from  all  other  coal  of  the  same  region. 

Undoubtedly,  words  or  devices  ma^  be 
adopted  as  trade-marks  which  are  not  original 
inventions  of  him  who  adopts  them,  and  courts 
of  equity  will  protects  him  against  any  fraud- 
ulent appropriation  or  imitation  of  them  by 
others.  Property  in  a  trade-mark,  or  rather  in 
the  use  of  a  trademark  or  a  name,  has  very 
little  analogy  to  that  which  exists  in  copyrights 
or  in  patents  for  inventions.  Words  in  com- 
mon use,  with  some  exceptions,  may  be  adopted, 
if,  at  the  time  of  their  adoption  they  were  not 
employed  to  designate  the  same,  or  like  ar- 
ticles of  production.  The  office  of  a  trade- 
mark is  to. point  out  distinctively  the  origin,  or 
ownership  of  the  article  to  which  it  is  affixed; 
or,  in  other  words,  to  give  notice  who  was  the 
producer.  This  may,  in  many  cases,  be  done 
by  a  name,  a  mark,  or  a  device  well  known, 
but  not  previously  applied  to  the  same  article. 

But  though  it  is  not  necessary  that  the  word 
adopted  as  a  trade  name  should  be  a  new  crea- 
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tion,  never  before  known  or  used.there  are  some 
limits  to  the  right  of  selection.  This  will  be 
manifest  when  it  is  considered  that  in  all  cases 
where  rights  to  the  exclusive  use  of  a  trade  mark, 
are  invaded,  it  is  invariably  held  that  the  es- 
sence of  the  wrong  consists  in  the  sale  of  the 
goods  of  one  manufacturer  or  vendor  as  those 
of  another;  and  that  it  is  only  when  this  false 
representation  is  directly  or  indirectly  made  that 
the  party  who  appeals  to  a  court  of  equity  can 
have  relief.  This  is  the  doctrine  of  all  the  au- 
thorities. Ammkeag  Mfg.  Co.  v.  8petvr.  2 
Sandf.  S.  C,  599;  Boardman  v.  Meriden  Bri- 
tannia Comp'y,  85  Conn.,  4&Z\  Farina  v.  SU^er- 
lock.  89  Eng.  L.  &  E.,  614.  Hence  the  trade 
mark  must  either  by  itself,  or  by  association, 
point  distinctively  to  the  origin  or  ownership 
of  the  article  to  which  it  is  applied.  The  reason 
of  this  is  that  unless  it  does,  neither  can  he  who 
first  adopted  it  be  injured  by  any  appropriation 
or  limitation  of  it  by  others,  nor  can  the  public 
be  deceived.  The  first  appropriator  of  a  name 
or  device  pointing  to  his  ownership,  or  which, 
by  being  associated  with  articles  of  trade,  has 
acquired  an  understood  reference  to  the  origin- 
ator, or  manufacturer  of  the  articles,  is  injured 
whenever  another  adopts  the  same  name  or  de- 
vice for  similar  articles,  because  such  adoption 
is  in  effect  representing  falsely  that  the  produc- 
tions of  the  latter  are  those  of  the  former.  Thus 
the  custom  and  advantages  to  which  the  enter- 
prise and  skill  of  the  first  appropriator  had  given 
him  .a  just  right  are  abstracted  for  another's  use, 
and  this  is  done  by  deceiving  the  public,  by  in- 
ducing the  public  to  purchase  the  goods  and 
manufactures  of  one  person  supposing  them  to 
be  those  of  another.  The  trademark  must, 
therefore,  be  distinctive  in  its  original  significa- 
tion, pointing  to  the  origin  of  the  article,  or  it 
must  have  become  such  by  association.  And 
there  are  two  rules  which  are  not  to  be  over- 
looked. No  one  can  claim  protection  for  the 
exclusive  use  of  a  trade  mark  or  trade  name 
which  would  practically  give  him  a  monopoly 
in  the  sale  of  any  soods  other  than  those  pro- 
duced or  made  by  himself.  If  he  could,  the  pub- 
lic would  be  injured  rather  than  protected,  for 
competition  would  be  destroyed.  Nor  can  a 
generic  name,  or  a  name  merely  descriptive  of 
an  article  of  trade,  of  its  qualities,  ingredients, 
or  characteristics,  be  employed  as  a  trade  mark 
and  the  exclusive  use  of  it  be  entitled  to  legal 
protection.  As  we  said  in  the  well  considered 
case  of  Amoskeag  Mfg.  Oo.  v.  Bpear  {mpra), 
"  the  owner  of  an  original  trade-mark  has  an 
undoubted  ri^ht  to  be  protected  in  the  exclu- 
sive use  of  all  the  marks,  forms,  or  symbols, 
that  were  appropriated  as  designating  the  true 
origin  or  ownership  of  the  article  or  fabric  to 
which  they  are  affixed ;  but  he  has  no  right  to 
the  exclusive  use  of  any  words,  letters,  figures 
or  symbols,  which  have  no  relation  to  the  origin 
or  ownership  of  the  goods,  but  are  only  meant 
to  indicate  their  names  or  quality.  Bfe  has  no 
right  to  appropriate  a  sign  or  a  symbol,  which, 
from  the  nature  of  the  fact  it  is  used  to  signify, 
others  may  employ  with  equal  truth  and,  there- 
fore, have  an  equal  right  to  employ  for  the  same 
?urpose."  Vide,  mlfey.  Oaulard,  18  How. 
•r.,  54:  Fetridgs  v.  Wells,  4  Abb.  Pr.,144;  Town 
V.  J^Uon.  5  Abb.  Pr.  (N.  8.).  218;  P/iaion  v. 
WHgM,  5  Phila.  (Pa,),  464;  SingleUm  v.  Bolton, 
8  Doug.  (26  B.  C.  L.),  298;  Ptrry  v.  Truefitt,  6 
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Beav.,  66;  Cavham  v.  Jones,  2  V.  &  B..  218; 

MiUingUm  v.  Fox,  8  Myl.  &  Cr.,  338. 
And  it  is  obvious  that  the  same  reasons  which 

forbid  the  exclusive  appropriation  of  generic 

names  or  of  those  merely  descriptive  of  the  ar- 
ticle manufactured  and  which  can  be  employed 

with  truth  by  other  manufacturers,  apply  with 
equal  force  to  the  appropriation  of  geographical 
names,  designating  districts  of  country.  Their 
nature  is  such  that  they  cannot  point  to  the  ori- 
gin (personal  origin)  or  ownership  of  the  articles 
of  trade  to  which  they  may  be  applied.  They 
point  only  at  the  place  of  production,  not  to  the 
producer,  and  could  they  be  appropriated  ex- 
clusively, the  appropriation  would  result  in  mis- 
chievous monopolies.    Could  such  phrases  as 

* 'Pennsylvania   wheat,"    "Kentucky   hemp," 

"Virginia  tobacco,"  or  "Sea  Island  cotton,"  be 
protected  as  trade  marks;  could  any  one  prevent 
all  others  from  using  them,  or  from  selling  ar- 
ticles produced  in  the  districts  they  describe  un- 
der those  appellations,  it  would  greatly  embar- 
rass trade,  and  secure  exclusive  rights  to  indi- 
viduals in  that  which  is  the  common  right  of 
many.  It  can  be  permitted  only  when  the  rea- 
sons that  lie  at  the  foundation  of  the  protection 
fiven  to  trade  marks  are  entirely  overlooked, 
t  cannot  be  said  that  there  is  any  attempt  to  de- 
ceive the  public  when  one  sells  as  Kentucky 
hemp,  or  as  Lehigh  coal,  that  which  in  truth  is 
such,  or  that  there  is  any  attempt  to  appropri- 
ate the  enterprise  or  busmess  reputation  of  an- 
other who  may  have  previously  sold  his  goods 
with  the  same  description.  It  is  not  selling  one 
man's  goods  as  and  for  those  of  another.  Noth- 
ing is  more  common  than  that  a  manufacturer 
sends  his  products  to  market,  designating  them 
by  the  name  of  the  place  where  they  were  made. 
But  we  think  no  case  can  be  found  in  which 
other  producers  of  similar  products  in  the  same 
place,  have  been  restrained  from  the  use  of  the 
same  name  in  describing  their  goods.  It  is  true 
that  in,the  case  of  Brooklyn  White  Lead  Co.  v. 
Mami^y,  2d  Barb.,  416,  where  it  appeared  that 
the  defendant  (at  first  selling  his  product  under 
the  name  "Brooklyn  white  lead*')  had  added  to 
the  name  the  word  "Company"  or  '  "Co.,"  which 
made  it  an  imitation  of  the  plaintiff's  trade-mark 
though  he  was  not  a  company,  he  was  enjoined 
against  the  use  of  the  added  word.  It  was  a 
case  of  fraud.  He  had  assumed  a  false  name  in 
imitation  of  a  prior  true  one,  and  with  the  ob- 
vious design  of  leading  the  public  to  think  his 
manufacture  was  that  of  the  plaintiff.  But  the 
court  said,  as  both  the  plaintiff  and  defendant 
dealt  in  the  same  article,  and  both  manufact- 
ured it  at  Brooklyn,  each  had  the  same  right  to 
describe  it  as  Brooklyn  white  lead. 

We  have  been  referred  by  the  plaintiffs  to 
three  decisions  which  are  supposed  to  justify 
the  adoption  of  the  name  simpfy  of  a  district  or 
town,  as  a  trade-mark. 

One  of  these  is  Newman  v.  Alv&rd,  49  Barb., 
588.  There  it  appeared  that  tlie  complainants 
had  been  manufacturers  of  cement  or  water- 
lime  at  Akron,  from  beds  in  the  neighborhood 
in  that  place,  for  about  thirteen  years,  and  that 
they  had  always  designated  and  sold  their  prod- 
ucts as  "  Akron  cement,"  and  "  Akron  water- 
lime."  The  defendants  commenced  a  similar 
business  twelve  years  later,  and  manufactured 
cement  from  quarries  situated  near  Syracuse, 
in  Onondaga  County,  and  called  their  product 


"  Onondaga  Akron  cement,  or  water-lime.*'  It 
was  not  in  fact  Akron  cement  (for  Akron  and 
Syracuse  were  a  long  distance  from  each  other), 
and  the  purpose  of  calling  it  such  was  evidently 
to  induce  the  public  to  believe  that  it  was  the 
article  made  by  the  plaintiffs.  The  act  of  the 
defendants  was,  therefore,  an  attempted  fraud, 
and  they  were  restrained  from  applying  the 
word  • '  Akron"  to  their  manufacture.  But  the 
case  does  not  rule  that  any  other  manufacturer  at 
Akron  might  not  have  called  his  product 
"  Akron  cement, "or  "  Akron  water-lime."  On 
the  contrary,  it  substantially  concedes  that  the 
plaintiffs  by  their  prior  appropriation  of  the 
name  of  the  town  in  connection  with  the  words 
"cement"  and  "lime"  acquired  no  exclusiveright 
to  ite  use.  as  against  any  one  who  could  use  it 
with  truth. 

McAndrem  v.  BasseU,  10  Jur.  (N.  8.).  540. 
is  another  case  cited  by  the  complainants.  The 
plaintiffs  in  that  case  were  manufacturers  of 
liquorice  made  from  roots  and  juice  imported 
from  Anatolia  and  Spain,  and  they  sent  their 
goods  to  market  stamped  "Anatolia."  Soon 
afterwards  the  defendants  made  to  order  from  a 
sample  of  the  plaintiff's  liquorice,  other  liquor- 
ice which  they  also  stamped  "  Anatolia.*^  It 
was  a  clear  case  of  an  attempt  to  imitate  the 
mark  previously  existing,  and  to  put  upon  the 
market  the  new  manufacture  as  that  of  the  first 
manufacturers.  It  does  not  appear,  from  the 
report  of  the  case,  that  the  juice  or  roots  from 
which  the  defendants'  article  was  made  came 
from  Anatolia.  If  not,  their  mark  was  false. 
Of  course  the  Lord  Chancellor  enjoined  them. 
In  answer  to  the  argument  that  the  word  "Ana- 
tolia" was  in  fact  the  geographical  designation 
of  a  whole  country,  a  word  common  to  all,  and 
that  therefore  there  could  be  no  property  in  it, 
he  said,  "Property  in  the  word  for  all  purposes 
cannot  exist;  but  property  in  that  word  as  ap- 
plied by  way  of  stamp  upon  a  stick  of  liquorice 
does  exist  the  moment  a  stick  of  liquorice 
goes  into  the  market  so  stamped  and  obtains 
acceptance  and  reputation  in  the  market."  It 
was  not  merely  the  use  of  the  word,  but  its  ap- 
plication by  way  of  stamp  upon  each  stick  of 
liquorice  that  was  protected.  Nothing  in  this 
case  determines  that  a  right  to  use  the  name  of 
a  region  of  country  as  a  trade-mark  for  an  article 
may  be  required,  to  the  exclusion  of  others 
who  produce  or  sell  a  similar  article  coming 
from  the  same  region. 

Nor  is  such  a  doctrine  to  be  found  in  Seirov, 
Propezends,  L.  R.,  1  Ch.  App.,  193.  the  re- 
maining case  cited  by  the  complainants.  The 
case  turned  upon  an  imitation  of  the  plaintiff's 
device,  which  was  the  figure  of  a  coronet  com- 
bined with  the  word  "Seixo,"  a  word  which  can 
hardly  be  said  to  have  been  the  name  of  a  dis- 
trict  of  country.  It  means  stony,  and  though 
applied  to  two  estates,  it  was  also  the  name  of 
the  plaintiff.  Yet  nothing  in  the  decision  war- 
rants the  inference  that  the  word  "Seixo"  could 
alone  become  a  trade-mark  for  any  article, 
much  less  that  it  could  be  protected  as  a  trade- 
mark for  any  article  to  the  exclusion  of  ita  use 
in  describing  other  articles  coming  from  the 
same  estate. 

It  must  then  be  considered  as  sound  doctrine 
that  no  one  can  apply  thoname  of  a  district  of 
country  to  a  well  known  article  of  commerce, 
and  obtain  thereby  such  an  exclusive  right  to 
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the  application  as  to  prevent  others  inhabiting 
the  district  or  dealing  in  similar  articles  coming 
from  the  district,  mm  truthfully  using  the 
same  designation.  It  is  only  when  the  adoption 
or  imitation  of  what  is  claimed  to  l)e  a  trade- 
mark amounts  to  a  false  representation,  express 
or  implied,  designated  or  incidental,  that  there 
is  any  title  to  relief  against  it.  True,  it  may 
be  that  the  use  by  a  second  producer,  in  de- 
scribing truthfully  his  product,  of  a  name  or  a 
combination  of  words  already  in  use  by  an- 
other, may  have  the  effect  of  causing  the  public 
to  mistalce  as  to  the  origin  or  ownership  of  the 
product;  but  if  it  is  just  as  true  in  its  applica- 
tion to  his  goods  as  it  is  to  those  of  another  who 
first  applied  it  and  who,  therefore, claims  an  ex- 
clusive right  to  use  it,  there  is  no  le^l  or  moral 
wrong  done.  Purchasers  may  be  mistalsen,  but 
thev  are  not  deceived  by  false  representations, 
and  equity  will  not  enjoin  against  telling  the 
truth. 

These  principles,  founded  alike  on  reason  and 
authority,  are  decisive  of  the  present  case,  and 
they  relieve  us  from  the  consideration  of  much 
that  was  pressed  upon  us  in  the  argument.  The 
defendant  has  advertised  for  sale  and  he  is  sell- 
ing coal  not  obtained  from  the  plaintiffs,  not 
mined  or  brought  to  market  by  them,  but  coal 
which  he  pur&ased  from  the  Pennsylvania 
Coal  Companv,  or  from  the  Delaware,  Lacka- 
wanna and  Western  Railroad  Ck>mpany.  He 
has  advertised  and  sold  it  as  Lackawanna  coal. 
It  is  in  fact  coal  from  the  Lackawanna  region. 
It  is  of  the  same  quality  and  of  the  same  general 
appearance  as  that  mined  by  the  complain- 
ants. It  is  taken  from  the  same  veins  or  strata. 
It  is  trul^  described  by  the  term  "Lackawanna 
coal,"  as  is  the  coal  or  plaintiffs.  The  descrip- 
tion does  not  point  to  its  origin  or  ownen^ip, 
nor  indicate  in  the  slightest  degree  the  person, 
natural  or  artificial,  who  mined  the  coal  or 
brought  it  to  Aiarket.  All  the  coal  taken  from 
that  region  is  known  or  has  been  known  for 
years  by  the  trade,  and  rated  in  public  statistics 
as  Lackawanna  coal.  True  the  Delaware,  Lack- 
awanna and  Western  Railroad  Company  have 
sometimes  called  their  coal  Scranton  coal,  and 
sometimes  Scranton  coal  from  the  Lackawanna, 
and  the  Pennsylvania  Coal  Company  have 
called  theirs  "  Pittston  coal,"  thus  referring  to 
the  parts  of  the  region  in  which  they  mine. 
But  the  generic  name,  the  comprehensive  name 
for  it  allls  Lackawanna  coal.  In  all  the  coal  re- 
gions there  are  numerous  collieries,  owned  and 
operated  by  different  proprietors,  yet  the  prod- 
uct is  truly  and  rightfully  described  as  Schuyl- 
kill, Lehigh  or  Lsuskawanna  coal,  according  to 
the  region  from  which  it  comes.  We  are  there- 
fore of  opinion  that  the  defendant  has  invaded 
BO  right  to  which  the  plaintiffs  can  maintain  a 
claim.  By  advertising  and  selling  coal  brought 
from  the  Lackawanna  Valley  as  Lackawanna 
ooal,  he  has  made  no  false  representation,  and 
we  see  no  evidence  that  he  has  attempted  to  sell 
his  coal  as  and  for  the  coal  of  the  plaintiffs.  If 
the  public  are  led  into  mistake, it  is  by  the  truth, 
not  by  any  false  pretense.  If  the  complainants' 
sales  are  diminished,  it  is  because  they  are  not 
the  only  producers  of  Lackawanna  coal,  and  not 
because  of  anv  fraud  of  the  defendant.  The  de- 
cree of  the  Circuit  Court  dismissing  the  bill 
must,  therefore,  be  affirmed. 

Thedeeree  of  the  Circuit  Court  w  affirmed. 

See  IS  Wall.  U.  S.,  Book  20. 
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WILLIAM  A.  WRIGHT  bt  al. 

(See  S.  C,  18  Wall.,  104-128.) 

Limitation  of  liability  for  eoUieian — how  die" 
ehargei-^Juriedietion  of  district  court — «- 
tignment  of  vessel  and  freight, 

*l.  The  Act  of  Congrress  of  1851,  limitlnfir  the  lia- 
bility of  Bhlp-owners,  includes  coUIbIods  as  well  as 
injuries  to  cargo ;  so  that  if  a  oolllslon  happens  be- 
tween two  vessels  at  sea,  and  one  of  them  is  at  fault 
without  the  privity  or  knowledsre  of  her  owners, 
the  latter  will  onnr  be  liable  for  the  amount  of 
their  interest  in  tne  vessel  and  her  freight  then 

{)endlng;  and  that  amount  being  paid  into  court, 
f  insuffloient  to  pay  all  the  damages  caused, will  be 
proportioned  pm  rata  amongst  the  owners  of  the 
injured  vessel  and  of  the  cargoes  of  both  vessels, 
in  proportion  to  their  respecnve  losses. 

2.  This  liability  of  the  ship-owners  may  be  dis- 
charged by  their  surrendering  and  assigning  to  a 
trustee  for  the  benefit  of  the  parties  injured  in 
pursuance  of  the  4th  section  of  the  Act,  the  vessel 
and  freight,  although  these  may  have  been  dimin- 
ished in  value  by  the  collision  or  other  casualty 
during  the  voyage  ;  and  it  seems  that  if  they  are 
totally  lost,  the  owners  will  be  entirely  discharged. 

3.  In  this  respect  the  Act  has  adopted  the  rule  of 
maritime  law  as  contradistinguished  from  that  of 
the  English  statutes  on  the  same  subject. 

4.  The  district  court,  sitting  as  a  court  of  admi- 
ralty, has  jurisdiction  of  cases  arising  under  the 
Act,  and  may  administer  the  law  as  provided  in  the 
4th  section. 

5.  The  proper  course  of  proceeding  in  such  a  case 
pointed  out. 

[No.  89.] 

Argued  Jan,  26,  is6,  29,  1872,    Decided  Mar. 

^,  1872, 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  District  of  Connecticut. 

The  case  is  stated  by  the  court. 

Messrs,  E.  H.  Owen,  J.  Halaey  and  George 
B.  Hibbard,  for  appellant: 

The  appellant  claims  that  libelants  are  only 
entitled  to  recover  a  proportionate  part  of  their 
loss,  and  not  the  whole,  as  adjudged  by  the  de- 
cree, which  was  so  held  by  the  circuit  court, 
provided  the  Act  of  1851  (9  Stat,  at  L.,  635) 
was  applicable  to  the  owners  of  the  schooner 
and  her  cargo.  That  court,  however,  held  that 
such  limitation  applied  only  to  the  freighters 
of  cargo  upon  the  steamboat,  who  could  not 
recover  more  than  their  Just  proportion  of  the 
value  of  the  steamboat,  and  of  her  freight  then 
pending. 

I.  The  limitation  in  the  3d  section  of  the  Act 
applies  in  case  of  damage  to  another  vessel  and 
her  cargo,  as  to  the  gocras  on  board  of  the  ves- 
sel in  fault.  It  is  applicable  to  all  claims  for 
damages  by  the  same  collision. 

1.  The  English  statutes,  from  which  this 
was  borrowed,  embrace  both  classes  of  injuries 
(Abb.  Ship.,  394)  and  the  English  courts  have 
repeatedly  held  that  they  were  applicable  in 
cases  of  injury  to  another  vessel  and  to  the 
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fioods  on  board  of  her,  by  collisioi!.  The  fol- 
lowing cases  were  suits  to  recover  for  injuries 
to  vessels  and  their  cargoes  by  collision : 

Qals  V.  Laurie,  5  Barn.  &  C.,  156,  The  Mary 
CnroUne,  3  Wm.  Rob.,  101 :  8.  C,  6  Notes  of 
Cas..  536;  Tfte  Benares,  1  Eng.  L.  &  E.,  637; 
Brown  v.  Wilkinson,  15Mec8.  &  W..  397;  The 
Northumbria,  L.  R.,  3  Ad.  &  Ec.,  6.  24;  see 
also,  the  opinion  of  Bailey.  /.,  in  the  leading 
case  of  WiUon  v.  Dickmn,  2  B.  &  Aid.,  2. 

2.  The  grammatical  construction  of  the  lan- 
guage of  the  8d  section  shows  that  the  **  loss, 
damage  or  injury  by  collision"  therein  men- 
tioned, is  a  distinct  ground  for  the  limitation, 
and  that  it  is  not  confined  to  the  case  of  goods 
shipped  on  board.  The  words  **  or  for  any  loss, 
damnge  or  injury  by  collision"  are  merely  sur- 
plusage, if  confined  "to  goods  shipped  on  board 
the  offending  vessel.  Their  destruction,  from 
whalev<T  cause,  was  already  provided  for.  The 
btatute  should  be  so  construed  as  to  give  effect 
to  every  clause,  if  possible  and  consistent  with 
the  general  intention. 

3.  There  is  nothing  in  the  provisions  of  the 
4th  section  which  controls  this  construction  of 
the  3d  section.  The  provisions  of  the  4lh  sec- 
tion are  applicable  to  the  case  of  collision.  But 
if  not  applicable  so  far  as  the  right  to  assign 
the  vessel  is  concerned  (as  was  intimated  by 
Merrick,  /..  in  WaUcer  v.  Ins,  Co.,  14  Gray, 
807),  still  it  does  not  attempt  to  cut  down  the  8d 
section  in  any  of  its  provisions,  as  shown  by 

'  the  same  judge. 

4.  In  a  case  of  collision,  a  case  of  injury 
to  another  vessel,  the  owners  could  not  beheld 
liable  beyond  the  amount  of  their  interest  in 
the  vessel  guilty  of  the  deUctum  and  her  freight, 
then  pending,  and  this  view  of  the  Act  is  sus- 
tained by  the  opinions  given  in  several  cases 
in  our  own  courts. 

Alien  V.  Mackay,  16  Law  Rep.,  686;  A  C,  1 
Hpr.  Dec,  219;  Walker  v.  Ins.  (Jo.  {mpray. 
The  Ann  Caroline,  Kelson,  J.,  Circuit  Court ; 
Mooi'6  V.  Transportation  Co.,  24  How.,  39  (65 
U.  S.,  XVI.,  681);  TheBalUmore,  8  Wall.,  885 
(75  U.  S.,XIX.,  465). 

5.  The  4th  section  evidently  applies  to  the 
owners  of  a  vessel  injured  by  collision,  as  well 
as  I  he  shippers  by  the  vessel  in  fault.  The 
words  "or  any  property  whatever"  are  an  ad- 
dition to  the  "goods,  wares  and  merchandise" 
previously  mentioned.  The  words  "and  for 
that  purpose  the  said  freighters  and  owners  of 
the  property"  embrace  both  the  owners  of  the 
freight  shipped  and  of  "  any.  property  what- 
ever" before  mentioned.  This  construction  ren- 
ders the  Act  harmonious  and  consistent  with 
the  great  object  in  view  in  its  enactment.  Any 
other  construction  would  render  the  Act  im- 
practicable. As  all  persons  sustaining  damage 
by  the  collision  would  have  a  lien  on  the  steam- 
er for  their  damages,  if  she  was  seized  by  the 
owners  of  the  schooner,  how  could  the  owners 
assign  her  for  the  benefit  of  the  freighters?  If,  as 
the  appellant  claims,  the  provisions  of  this  sec- 
tion apply  to  the  cases  mentioned  in  the  3d,  no 
difiSculiy  of  this  kind  could  arise. 

I3ee  the  opinion  of  Bailey,  J.,  in  Wilson  y. 
Dickson,  2  B.  «&  Aid.,  2,  the  first  case  arising 
upon  the  58  Geo.  III. 

II.  The  appellant  is  entitled  to  the  benefit  of 
this  Act,  in  this  suit.  No  rule  of  law  is 
changed,  except  the  extent  of  its  liability.  That 
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can,  in  no  case,  exceed  the  value  of  its  interest 
in  the  steamboat  and  her  freight,  then  pending. 
It  is  said  by  Merrick,  J.  ( Walker  v.  Ins.  Co.,  14 
Gray,  306)  that "  A  party,  if  sued  can  defend, 
and  if  judgment  goes  against  him.  he  can  limit 
the  damages  to  the  amount  allowed  by  this  Act.'* 
Brown  v.  Wilkinson,  15  Mees.  &  W.,  397 ;  Can- 
nan  Ateabum,  1  Bing.,465:  Allen  v.  Madctty, 
16  Law  Rep.,  686;  1  Spr..  219. 

The  libelant's  claim  as  understood  is,  that  in 
such  cases  the  appellant  must  file  a  bill  in 
equity,  or  take  some  steps  which  are  not  very 
clearly  indicated,  to  bring  all  parties  in  interest 
before  some  court.  But  that  is  a  matter  of  the 
appellant's  concern,  and  for  its  protection.  It 
is  liable  onlv  to  the  amount  limited  by  the  Act. 
If  the  libelant  sue  in  such  a  suit  instead  of 
adopting  the  proceedings  they  are  authorised 
to  take,  they  are  not  at  lilierty  to  say  that  the 
appellant  roust  pay  them  their  full  damages 
sustained,  or  go  into  equity. 

If  we  cannot  have  the  relief  in  this  action, 
we  may  not  get  it  anywhere,  and  the  provision 
of  the  Act  would  be  rendered  useless  to  us. 
Montgomery  v.  Anderson,  21  How.,  386  (62  U. 
8..  XVL.  160). 

Messrs.  B.  H.  ffunUey  and  C.  R.  TxigBrmoUt 
for  appellees: 

The  court  below  properly  refused  to  aUow 
the  owners  of  the  offending  steamer  to  put  in 
proof  of  the  claims  of  its  freighters  for  the  pur- 
pose of  reducing  their  liability  to  the  libelants. 
The  Act  of  Mar.  8,  1851,  does  not  apply,  m 
any  of  its  sections,  to  a  loss  that  "  may  happen 
to  anv  other  ship  or  vessel  (than  the  owners' 
vessel)  or  to  an^  goods,  wares  or  merchandise 
or  other  thing  being  on  board  of  any  other  ship 
or  vessel." 

The  words  "  loss,  damage  or  injury  by  collis- 
ion" in  the  8d  section,  are  to  be  construea  by  the 
context,  and  relate  only  to  the  property  to  which 
the  other  brandies  of  the  section  relate;  that  is, 
property  "shipped  or  put  on  board  such  ship 
or  vessel." 

The  mischief  which  occasioned  this  Act  was 
the  absolute  liability  to  which  the  ship-owner 
was  held  to  be  subject  as  a  carrier  by  the  deci^ 
ion  in  the  case  of  The  Lexington. 

That  the  remedy  was  simply  designed  to  meet 
this  mischief,  is  manifest  by  the  debate  in  the 
Senate  on  the  passage  of  the  bill.  28  Cong. 
Globe,  718. 

The  very  last  thing  done  in  the  Senate  before 
passing  the  bill,  was  the  addition  of  the  pro- 
viso "  That  nothing  in  this  Act  contained  shall 
prevent  the  parties  from  making  such  contracts 
as  they  please,  extending  or  limiting  the  liabili- 
ties of  shipowners";  clearly  indicating  that  the 
ship-owner's  liability  to  be  affected  by  the  Act 
was  a  liability  growing  out  of  his  relations  to 
those  with  whom  he  might  make  contracts  of 
affreightment. 

The  construction  of  the  Act  clearly  evidences 
the  same  design.  It  is  made  up  from  the 
English  Statutes  of  7  Geo.  II.  (1784),  26  Geo. 
UI.  (1786)  and  58  Geo.  III.  (1818)  and  the 
Massachusetts  Statute  of  1818,  and  the  Maine 
Statute  of  1821;  Abb.  Ship.,  396;  Rev.  Stat. 
Mass.,  1885, 295,  ch.  82;  Rev.  Stat.  Maine,  1821, 
p.  92,  ch.  14. 

It  should  be  premised  that  the  Act  is  not  only 
in  derogation  of  common  law,  but  is  **  an  in- 
trenchment,  so  far  as  it  goes,  on  the  general 
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principle  of  eTery  man  being  entitled  to  recover 
the  whole  of  his  loss  from  the  individual  who 
inflicts  it  (7^  Benares,  1  £ng.  L.  &  E.,  089) 
and  therefore  must  not  be  extended  beyond. the 
fair  import  of  its  language."  Morewood  v.  Pol- 
lok,  18  Eng.  L.  &  E.,  841. 

Before  the  enactment  of  the  Statute  7  Geo. 
II..  the  law  of  England,  the  common  law.  un- 
doubtedly held  the  carrier  by  water  to  the  same 
responsibilities  as  the  carrier  by  land. 

The  general  maritime  law  of  Europe  was 
different.  For  the  wrongful  acts  of  the  mas- 
ter *Mhat  is,  acts  of  willful  and  intentional 
wrong,  and  not  of  mere  unskillf  ulness  and  in- 
capacity, the  liability  of  the  owner  was  limited 
to  the  interest  he  had  in  the  ship. 

The  Rfbeeea,  1  Ware,  198. 

The  decision  in  Boucher  v.  Laieson,  Gas.  t. 
Hardw..  85.  that  the  shipowner  was  answer- 
able for  an  embezzlement  of  the  cargo  by  the 
master,  occasioned  the  Statute  of  7  Geo.  II. 
Abb.  Ship..  895. 

This  statute  assimilated  the  law  of  England 
to  what  Judge  Ware  supposes  the  general  mari- 
time law  of  Europe  to  have  been .  It  limited 
the  owners*  liability  in  respect  of  the  wrongful 
act  of  the  master  and  mariners,  such  as  '*  em- 
bezzlement or  other  malversation." 

This  Act  is  as  strong  as  possible  and  was  meant 
to  protect  the  owners  against  all  treachery  in 
the  master  or  mariners.  Sutton  v.  Mitchell,  1 
T  li    20. 

The  Statute  of  26  Geo.  III.  (1786)  followed 
the  decision  in  Sutton  v.  Mitchell,  and  by  it,  the 
liability  of  the  ship  owner  was  still  further  lim- 
ited.   Abb.  Ship.,  897. 

The  Statute  of  58  Geo.  III.  (1813)  which  was 
next  passed,  made  important  innovations. 

It  specifically  "contemplated  two  descriptions 
of  losses;  one  to  the  cargo  laden  on  board  the 
ship,  and  the  other  to  a  disconnected  ship  and 
her  cargo."  Wilson  v.  Dickson,  2  B.  &  Al.,  12. 

It  also,  for  the  first  time,  contemplated  acts 
omitted  to  l)e  done;  '"neglects"  as  well  as  acts  to 
be  done,  without  the  fault  or  privity  of  the 
owner.    Abb.  Ship..  898. 

The  statutes  of  Massachusetts  and  Maine  com- 
prise, it  is  believed,  all  the  legislation  in  the 
United  Stales  beforethe  Act  of  Congress  of  1851 . 
and  the  Act  of  IttSI  is  copied  largely  from  them. 

Now.  it  was  out  of  these  materials  that  the 
Act  of  CuDgress  of  Mar.  i851.  was  framed. 

Striking  from  section  8  the  words  **orfor 
any  loss,  damage  or  injury  by  collision  "  the 
section  remains  substantially  as  its  correspond- 
ing section  in  7  Geo.  II. .  and  the  Maine  and 
MassachusettA  Acts,  with  the  amendment  of  26 
Geo.  lU. 

That  is.  it  would  limit  the  owner's  liability  in 
all  ciiM's: 

1.  Of  "any  embezzlements,  loss  or  destruc- 
tion, by  the  master  or  mariners  or  any  other 
person,  of  the  goods  on  board." 

2.  Of  "any  act.  matter  or  thing,  loss,  dam- 
age or  forfeiture  done,  occasioned  or  incurred, 
without  the  privity  or  knowledge  of  such  owner 
or  owners." 

But  neither  of  these  cases  could  cover  a  loss 
to  the  goods  on  board,  by  collision.  They  re- 
late, as  we  have  seen,  to  acts  of  malversation. 

Theiefore,  when  it  was  determined,  in  the 
drafting  of  this  Act.  to  extend  the  limitation  of 
the  owner's  liability  as  a  carrier  to  the  case  of 
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collision,  rarely  the  result  of  willfulness  and 
sometimes  not  of  negligence,  it  became  neces- 
sary to  insert  the  special  words  in  question. 

But  no  new  kind  of  property  was  introduced 
as  the  subjecrof  the  newly  provided  for  loss, 
damage  or  injury.  It  was  tlie  addition  of  a  new 
cause  of  injury  to  the  same  property  that,  be- 
fore  the  addition,  might  have  been  injured  by 
the  embezzlement  or  other  acts  of  malversation 
to  which  the  section  applied;  that  Is.  the  prop- 
erty on  board  the  owner's  ship. 

No  such  addition  could  by  any  rule  of  con- 
struction change  the  general  subject  of  the  Act. 

But  upon  the  construction  claimed  by  the  de- 
fendants, the  scope  of  the  entire  section  and  in- 
deed of  the  entire  Act.  is  changed  by  this  in- 
sertion. For  if  these  words  are  not  restricted 
by  the  qualifications  of  the '  *  loss  or  destruction" 
just  before  described,  the  words  following  can- 
not be,  and  the  limitation  must  by  held  to  ex- 
tend to  every  act.  matter  or  thing  done,  occa- 
sioned or  incurred  to  any  property  whatsoever, 
whether  on  the  sea  or  on  shore. 

But  the  framer  of  the  Act  could  have  had  no 
such  object. 

He  had  the  Act  of  58  Geo.  III.  before  him.  He 
saw  that  it  provided  in  the  clearest  language  for 
a  collision  causing  loss  to  any  other  ship  and  to 
the  goods  on  board  of  it;  ana.  as  the  draughts- 
man of  the  Massachusetts  and  Maine  Act  had 
done  before,  he  ignored  it.  Could  there  pos- 
sibly be  stronger  evidence  of  his  intention,  that 
the  proposed  bill  should  have  no  such  operation, 
but  that  it  should  l)e  limited  in  its  application, 
as  the  Acts  upon  which  it  is  directly  based  are 
limited,  to  losses  whether  occurring  by  embez- 
zlement, collision,  or  any  act  without  the  own- 
er's privity. happening  to  the  goods  shipped  and 
put  on  board  the  owner's  vessel? 

II.  But  if  the  8d  section  of  the  Act  shall  be 
construed  as  limiting  the  owner's  liabilitj^  in 
respect  of  losses  to  another  ship,  it  is  submitted 
that  the  Act  does  not  require  the  party  suffering 
such  loss  to  share  with  the  freighters  of  the  of- 
fending ship  in  the  value  of  the  owner's  inter- 
est, and  does  not  interfere  with  the  assessment 
of  his  damans,  in  any  way,  if  they  do  not  ex- 
ceed the  limit  of  the  owner's  liability. 

It  is  onl^  by  the  4th  section  of  the  Act  that 
any  apportionment  is  provided  for. 

1.  The  words  "such  embezzlement.  loss  or 
destruction"  in  this  section  refer  to  the  embez- 
zlement,lo68  or  destruction  by  the;naster.  etc.. 
mentioned  in  the  preceding  section. 

This  part  of  the  section  is  a  literal  copy  of  the 
Massachusetts  Act  before  referred  to. 

2.  It  is  clear  that  no  provision  is  made  by  this 
section  for  any  apportionment  among  any  other 
persons  than  the  freighters  and  owners  of  the 
property  on  board  the  owner's  ship. 

It  is  claimed  that  b^  "owners  of  any  property 
whatever"  persons  distinct  from  freighters  are 
intended,  and  that  the  expression  was  designed 
to  comprise  owners  of  the  injured  ship. 

A  reference  to  the  statutes  from  which  this 
part  of  the  section  was  taken,  will  show  the  er- 
ror of  this  claim. 

The  2d  section  of  the  Massachusetts  Statute 
from  which  this  was  copied,  is  taken  from  the 
Statute  7  Geo.  II..  with  only  a  change  of 
phraseology.  The  corresponding  section  of 
Statute  7  Geo.  II.  (and  also  of  the  Maine  Act 
of  1821)  is  as  follows: 
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"  That  18  several  freighters  or  proprietors  of 
any  such  goods,  wares  or  merchandise,  or  any 
property  whatever,  shall  suffer  loss  or  damage 
by  any  of  the  means  aforesaid,  in  the  same  voy- 
age, and  the  value  of  the  ship  of  vessel,  etc., 
shall  not  be  sufficient,  etc.,  then  such  freighter 
or  proprietor  shall  receive  satisfaction  thereout 
in  average,  etc." 

The  **  such  goods  or  property  "  here  referred 
to,  are  manifestly  the  "goods,  wares  and  mer- 
chandise, or  any  property  whatsoever"  men- 
tioned in  the  preceding  section,  and  which  are 
there  identified  as  the  property  **  which  shall 
be  shipped,  taken  in,  or  put  on  board  any  ship 
or  vessel." 

And  it  was  in  respect  of  this  property  that 
the  proprietor  or  "  owner,"  even  though  not 
strictly  a  freighter,  was  entitled  to  his  average. 

And  no  one  else  but  these  freighters  and  pro- 
prietors could  make  any  claim  to  the  average, 
under  this  provision. 

8.  The  provision  for  a  surrender  of  the  ves- 
sel to  a  trustee  is  "for  the  benefit  of  such  claim- 
ants;" that  is, the  claimants  just  referred  to;  the 
freighters  or  owners  of  the  property  put  on 
board  the  owner's  ship. 

Although  theiHS  may  be  several  claimants,  all 
may  not  prove  themselves  "legally  entitled 
thereto."  But  one  may  perhaps  bring  himself 
within  that  requirement  and,  therefore,  the 
trustee  is  to  hold  the  property  for  "person  or 
persons"  who  may  eventually  make  good  their 
claim. 

This  construction  has  been  applied  to  the  4th 
section  in  the  only  cases  where  it  has  come  un- 
der review. 

Walker  V.  Ins.  Co.,  14  Gray,  288;  Springy. 
IIa%kHl,  14  Gray,  309;  Barnes  v.  Steamship  Co., 
25  Leg.  Int..  196;  A  a,  6  Phila.,  479. 

But  if  any  such  right  of  apportionment  exists, 
the  motion  of  the  defendants  is  not  "  an  appro- 
priate proceeding"  to  enforce  it. 

It  will  be  observed  that  the  defendant  is 
not  offering  to  prove  that  it  has  paid  to  any- 
one the  value  of  its  vessel,  or  any  portion  of 
it.  for  losses  growing  out  of  this  collision,  or 
that  it  has  even  become  liable  to  pay  that  val- 
ue, or  any  portion  of  it,  to  any  one  on  account 
of  such  Josses. 

It  simply  proposes  to  show  that  certain  un- 
determined claims  for  damages  are  pending 
against  it  in  another  district. 

Now,  tbese^very  claims  are  being  resisted  by 
the  defendant  on  the  very  ground  that  the 
losses  were  not  occasioned  by  collision.  Place 
V.  Norwich,  8  Ben.,  89. 

The  defendant  has  recovered  judgment  on  its 
policies  of  insurance  on  the  ground  that  it  had 
sustained  a  loss  by  fire.  NoririchdN.  Y,  Trans. 
Co.  V.  Western  Mass.  Ins.  Co.,  84  Conn.,  561. 

Its  legal  position  in  making  this  motion  is 
well  illustrated  by  these  facts:  if,  without  pay- 
ing a  dollar  into  court  and  holding  fast  its  ves- 
sel, it  can  substantially  defeat  the  claim  of  these 
libelants,  by  apportioning  to  them  a  nominal 
sum  for  damage,  and  can.  at  the  same  time,  de- 
feat its  freighters  because  the  loss  was  not  a  loss 
by  collision,  and  can  keep  in  its  pockets  the 
money  it  has  raised  from  the  insurance  com- 
panies, because  of  its  loss  by  fire,  it  will  have 
accomplished  what  its  construction  of  this  Act 
would  certainly  justify,  but  what,  it  is  safe  to 
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say,  the  f  ramers  of  the  Act  would  not  have  sop- 
poBed  ever  would  be  accomplished. 

Where  is  the  power  found  to  convert  this 
simple  proceeding  between  theae  two  parties, 
of  which  this  court  has  jurisdiction  only  be- 
cause of  its  Jurisdiction  over  their  persons',  into 
a  proceeding  for  the  condemnation  of  property, 
or  the  apportionment  of  a  fund  in  which  hun- 
dreds of  other  persons,  living  in  various  juris- 
dictions, may  claim  an  interest? 

The  City  of  Norwich,  1  Ben.,  97;  The  Saracen, 
6  Moore,  P.  C.  74. 

Clearly,  an  apportionment  cannot  be  made 
without  an  adjuaication  upon  each  claim  that 
may  l>e  entitled  to  share  in  the  apportionment. 

Finally,  even  if  the  Act  of  1851  had  the  scope 
claimed  for  it  by  the  defendants,  and  had  con- 
ferred upon  the  district  court  the  equitable  pow- 
ers given  to  the  English  courts  by  the  Act  of 
63  Geo.  III.,  it  could  not  be  now  used  to  take 
away  from  these  libelants  their  prioritv,  ac- 
quired by  their  judgment,  to  be  paid  in  full 

Mr,  Justke  Bradley  delivered  the  opinion 
of  the  court: 

About  half  past  three  o'clock  in  the  momine 
of  the  18th  of  April.  1866,  a  collision  occurred 
between  the  schooner  General  Van  Vliet  and 
the  steamer  City  of  Norwich,  on  Long  Island 
Sound,  off  Stamford,  Connecticut.  JE^th  ves- 
sels were  seriously  inlured  and  sunk.  The 
schooner  was  laden  with  oysters  and  was  on  her 
way  to  New  Haven,  tacking  against  a  head 
wind.  She  went  down  in  fifteen  fathoms  of 
water,  about  two  hours  after  the  accident  The 
steamer,  before  sinking,  was  set  on  fire  bv  the 
rising  of  the  water  to  her  fumacee,  and  the 
flashing  out  of  the  flames  caused  therein;  and 
several  lives,  as  well  as  a  valuable  cargo,  were 
lost.  She  was  subsequently  raised  and  repaired. 
The  libel  in  the  case  was  filed  bv  the  owneraof 
the  schooner  and  her  cargo,  aJKalnst  the  owners 
of  the  steamer,  in  personam.  The  district  court 
made  a  decree  in  favor  of  the  libelants,  for 
$19,975  for  the  schooner,  and  $1,921.63  for  her 
cargo,  with  interest  from  the  date  of  tiie  collis- 
ion.   The  circuit  court  aflArmed  this  decree. 

The  respondents,  by  way  of  defenae,  not  on- 
ly denied  that  the  steamer  was  in  fault,  bat 
claimed  the  benefit  of  the  Act  of  Congress, 
passed  Mareh  8.  1851,  limiting  the  liability  of 
ship-owners  to  the  amount  or  value  of  the&  in- 
terest in  the  ship  and  her  freight.  They  allseed 
in  their  answer  that  the  steamer,  at  the  time  of 
the  collision,  had  on  board  a  large  and  valuable 
cargo  belonging  to  various  parties — ^much  larger 
in  value  than  the  whole  amount  of  the  interest 
of  the  defendants  in  said  steamer  and  the  ^ight, 
then  pending;  and  that  the  whole  was  lost 
And  before  the  decree  was  passed,  the  respond 
ents  filed  a  petition  wherein  they  alleged  that 
proceedings  in  rem  had  been  oommen<^  in  be- 
half of  said  parties  against  the  steamer,  in  the 
District  Court  of  the  united  States  for  the  East- 
ern District  of  New  York,  for  the  recovery  of 
damages  for  the  loss  of  said  cargo.  They  there- 
fore prayed  that  they  might  m  permitted  to 
show,  by  proper  evidence,  the  whole  amount  of 
damages  sustained  by  all  of  said  parties,  includ- 
ing the  present  libelants,  and  the  value  of  said 
steamer  and  her  freight,  then  pending;  and  that 
the  decree  of  the  court  might  be  so  framed  as 
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to  Kive  the  libcjlants  such  part  or  proporUoD 
of  the  amount  of  the  damages  sustained  by  them 
as  the  value  of  steamer  and  freif^bt  bore  to  the 
whole  amount  of  damages  sustained  by  all  par- 
ties to  the  collision.  In  reference  to  this  last 
defense,  the  libelants  insisted:  (1)  That  the  Act 
does  not  embrace  injuries  to  other  yessels  by 
collision,  but  only  injuries  to  or  loss  of  cargo 
on  board  the  offending  vessel ;  and  (2)  That  if 
it  did  embrace  injuries  by  collision,  the  district 
court  in  that  proceeding  had  no  power  to  give 
the  respondents  the  relief  which  they  sought. 
The  district  court  held  that  cases  of  collision 
are  within  the  Act,  but  deemed  the  jurisdiction 
of  that  court  insufficient  to  give  relief.  The 
circuit  court  held  that  cases  of  collision  are  not 
within  the  Act.  The  appeal  brings  up  all  the 
questions  in  the  cause. 

From  an  examination  of  the  evidence  in  the 
case,  we  are  satisfied  with  the  finding  of  the  dts- 
trict  and  circuit  courts  as  to  the  responsibilitv 
of  the  steamboat  for  the  happening  of  the  col- 
lision. Her  oflicers  insist  that  the  accident  was 
inevitable  on  her  part;  that  the  schooner  was  in 
fault  in  not  having  a  proper  light;  and  that  the 
night  was  so  dark  they  could  not  see  her  until 
they  were  close  upon  her.  On  the  contrary, 
there  is  very  strong  evidence  to  show  that  her 
light  was  burning  brightlv,  it  being  specially 
examined  both  before  and  after  the  collision ; 
and  that  the  vessel  could  be  seen  and  was  seen 
by  another  steamer  a  full  mile  off,  just  before 
the  collision  happened.  The  steamer  Electra 
was  three  fourths  of  a  mile  in  the  rear  of  The 
City  of  Norwich,  directly  in  her  track;  and  her 
ofiScers  saw  the  schooner  some  time  before  the 
occurrence.  They  saw  her  one  point  on  their 
port  bow,  when  The  City  of  Norwich  was  dead 
ahead.  This  is  testified  by  Nye,  pilot  of  The 
Electra.  Now,  the  course  of  Uie  schooner  was 
nearly  at  right  angles  to  that  of  the  two  steam- 
ers. 

If,  therefore,  she  was  one  point  on  the  port 
bow  of  The  Electra,  when  a  mile  distant,  it  re- 
(;^uired  but  little  calculation  to  show  that  at  that 
time  she  must  have  been  between  an  eighth  and 
a  quarter  of  a  mile  from  the  line  of  direction  in 
which  the  two  steamers  were  sailing.  As  she 
was  making  three  or  four  knots  an  hour,  and 
as  The  City  of  Norwich  was  making  twelve,  it 
must  have  taken  the  schooner,  after  this,  two 
or  three  minutes  to  get  up  to  the  line  of  direc- 
tion of  The  City  of  Norwich,  during  whic^ 
time  the  latter  would  traverse  nearly  half  a 
mile.  So  that  when  the  schooner  was  first  seen 
from  The  Electsa  she  must  have  been  half  a 
mile  distant  from  The  City  of  Norwich,  and, 
therefore,  the  theory  of  the  claimants  that  she 
was  only  to  be  seen  by  reason  of  the  lights  from 
The  City  of  Norwich  shining  on  her  sails,  falls 
to  the  ground.  If,  therefore,  she  was  seen  from 
The  Electra,  more  than  a  mile  distant,  she 
ought  to  have  been  seen  from  The  City  of  Nor- 
wich, which  was  three  fourths  of  a  mile  nearer 
to  her.  All  the  circumstances  mentioned  by 
the  pilot  of  The  Electra  corroborate  these  con- 
clusions. He  savs  that  the  schooner  was  a  mile 
off  from  The  Electra  when  he  saw  her,  and  that 
this  Was  **  two  minutes  before  the  collision." 
He  adds  that  the  steamer  City  of  Norwich  bl^w 
her  whistle  immediately  after  the  collision,  and 
that  he,  discovered  the  schooner  two  or  three 
minutes  before  he  heard  the  whistle.  This  evi- 
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dence  is  adverted  to,  because  it  is  of  that  cir- 
cumstantial nature  which  often  demonstrates 
the  truth  more  strongly  than  the  most  positive 
testimony.  It  may  l£  added  that  it  is  corrobo- 
rated in  many  particulars  by  other  evidence  in 
the  cause.  As  to  her  lights,  it  is  admitted,  or  at 
least  clearly  proved,  that  the  schooner  had  a 
green  light  in  the  proper  place;  but  several  wit- 
nesses say  it  was  a  dim  light.  It  is  proper  to 
observe  that  nearly  all  those  who  say  this  only 
saw  the  light  after  the  collision,  the  shock  of 
which  may  have  temporarily  affected  the  brill- 
iancy of  the  lamp.  But,  without  pursuing  the 
subject  further,  it  is  sufficient  to  say,  that  in 
our  opinion  the  evidence  is  clear  that  the  steam- 
er was  in  fault  in  not  seeing  the  schooner  in  time 
to  prevent  a  collision.  It  was  her  duty  to  keep 
out  of  the  way  of  the  schooner;  she  was  not 
only  propelled  by  steam,  but  the  schooner  was 
beating  against  a  head  wind.  So  that  eveir 
circumstance  in  the  case  casts  the  duty  of  avoid- 
ing a  collision  upon  the  steamer.  Her  liability 
is  clear. 

The  next  question  is,  whether  the  owners  of 
the  steamer  are  entitled  to  the  benefltsof  the  Act 
of  1851,  limiting  the  liability  of  ship  owners  to 
the  amount  of  their  interest  in  the  vessel  and  her 
freight;  and,  if  so,  whether  they  can  have  re- 
lief m  the  district  court  in  the  proceedings  in- 
stituted against  them.  This  involves  the  true 
construction  of  that  Act;  and,  to  reach  this,  it 
may  be  useful  to  take  a  cursory  view  of  pre- 
vious legislation  on  the  subject  in  other  coun- 
tries as  well  as  in  this. 

The  history  of  the  limitation  of  liability  of 
ship-owners  is  matter  of  common  knowledge. 
The  learned  opinion  of  Judge  Ware  in  the  case 
of  The  Rebecca,  1  Ware,  187-194.  leaves  little 
to  be  desired  on  the  subject.  He  shows  that  it 
originated  in  the  maritime  law  of  modern  Eu- 
rope; that  whilst  the  civil,  as  well  as  the  com- 
mon law.  made  the  owner  responsible  to  the 
whole  extent  of  damage  caused  by  the  wrong- 
ful act  or  negligence  of  the  master  or  crew,  the 
maritime  law  only  made  them  liable  (if  person- 
ally free  from  blame)  to  the  amount  of  their  in- 
terest in  the  ship.  So  that,  if  they  surrendered 
the  ship,  they  were  discharged. 

Grotius,  in  his  law  of  War  and  Peace,  says 
that  men  would  be  deterred  from  investing  in 
ships  if  they  thereby  incurred  the  apprehension 
of  being  rendered  liable  to  an  indefinite  amount 
by  the  acts  of  the  master  and,  therefore,  in  Hol- 
land, they  had  never  observed  the  Roman  law 
on  that  subject,  but  had  a  regulation  that  the 
ship  owners  should  be  bound  no  farther  than 
the  value  of  their  ship  and  freight.  His  words 
are:  "  Navis  el  eorum  quae  in  navi  sunt"  "  the 
ship  and  goods  therein. "  But  he  is  speaking  of 
the  owner's  interest:  and  this,  as  to  the  cargo, 
is  the  freight  thereon,  and  in  that  sense  he  is 
understood  by  the  commentators.  Boulay  Paty, 
Droit  Maritime,  tit.  3,  sec.  1,  p.  276;  Book  II., 
c.  XL,  sec.  XUI.  The  maritime  law,  as  codi- 
fied in  the  celebrated  French  Ordonnance  de  la 
Marine,  in  1681,  expressed  the  rule  thus:  "The 
proprietors  of  vessels  shall  be  responsible  for 
the  acts  of  the  master,  but  they  shall  be  dis- 
charged by  abandoning  the  ship  and  freight." 
Valin,  in  his  commentary  on  this  passage,  lib.  2, 
tit.  8,  art.  2.  after  specifying  certain  engage- 
ments of  the  master  which  are  binding  on  the 
owners/  witiiout  any  limit  of  responsibility, 
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such  as  contracts  for  the  benefit  of  the  vessel, 
made  during  the  voyage  (except  contracts  of 
bottomry)  says:  '*  With  these  exceptions  it  is 
Just  that  the  owner  should  not  be  bound  for  the 
ac^s  of  the  master,  except  to  the  amount  of  the 
ship  and  freight.  Otherwise  he  would  run  the 
risk  of  being  ruined  by  the  bad  faith  or  negli- 
gence of  his  captain,  and  the  apprehension  of 
this  would  be  fatal  to  the  interests  of  navigation. 
It  is  quite  sufficient  that  lie  be  exposed  to  the 
]o8s  01  his  ship  and  of  the  freight,  to  make  it  his 
interest,  independcntiv  of  any  goods  he  may 
have  on  board,  to  select  a  reliable  captain." 
Pardessus  says:  ••  The  owner  is  bound  civilly 
for  all  delinquencies  committed  by  the  captain 
within  the  scope  of  his  authority,  but  he  may 
discharge  himself  therefrom  by  abandoning  the 
ship  and  freight;  and,  if  they  are  lost,  it  suf- 
fices for  his  discharge,  to  surrender  all  claims  in 
respect  of  the  ship  and  its  freight,"  such  as  in- 
surance, etc.  DroU  Commercial,  part  8,  tit.  2, 
c.  u,  sec.  <e. 

The  same  general  doctrine  is  laid  down  by 
many  other  writers  on  maritime  law.  So  that 
it  is  evident  that,  b^  this  law,  the  owner*s  lia- 
bility was  CO  extensive  with  his  interest  in  the 
vessel  and  its  freight,  and  ceased  by  his  aban- 
donment and  surrender  of  these  to  the  parties 
sustaining  loss. 

This  rule,  to  a  partial  extent,  was  adopted  in 
England  by  the  Act  of  7  (Jeor^e  II. ,  passed  in 
1734.  By  this  Act,  after  recitmg  that  it  was  of 
the  greatest  consequence  to  the  kingdom  to  pro- 
mote the  increase  of  the  number  of  ships,  and 
to  prevent  any  discouragement  to  merchants 
and  others  from  being  interested  and  concerned 
therein,  it  was  enacted  that  no  ship-owner 
should  be  responsible  for  loss  or  damage  to  goods 
on  board  the  ship  by  embezzlement  of  the  mas 
ter  or  mariners,  without  his  privity  or  knowl- 
edge, further  than  the  value  of  the  ship  and  her 
appurtenances,  and  the  freight  due  thereon  for 
the  voyage;  and,  if  greater  damage  occurred, 
it  should  be  averaged  among  those  who  sus- 
tained it.  By  26  George  III.  (1786)  this  limita 
tion  of  liability  was  extended  to  robbery  and  to 
losses  in  which  the  master  and  mariners  had  no 
part,  and  liability  for  loss  by  fire  was  entirely 
removed,  as  well  as  liability  for  loss  of  gold  and 
Jewelry,  unless  its  nature  and  value  were  dis- 
closed. By  58  George  III.  (1818),  the  liability 
limitation  of  ship  owners  was  still  further  ex- 
tended to  cases  of  loss  by  negligence  of  the  mas- 
ter and  mariners,  and  to  damage  done  to  other 
ships  and  their  cargoes,  including,  of  course, 
cases  of  collision.  In  the  first  two  of  these  stat- 
utes it  was  provided  that  if  the  loss  or  damage 
fell  on  more  than  one  party,  either  the  parties 
injured  or  the  ship  owners  might  file  a  bill  in 
equity  to  escertain  the  whole  amount  of  loss  on 
the  one  side  and  the  value  of  the  offending  ves- 
sel and  her  freight  on  the  other,  so  as  to  have 
a  proper  distribution  of  the  latter,  pro  rata, 
amongst  those  who  sustained  damage.  The 
last  statute  ga^e  this  remedy  to  the  ship-owners 
alone,  it  being  for  their  benefit  and  intended  to 
prevent  a  multiplicity  of  suits  against  them. 
But  they  were  obliged  to  pay  the  value  of  the 
vessel  and  her  freight  into  court,  or  to  give  se 
curity  for  the  amount. and  to  acknowledge  their 
liability,  inasmuch  as  the  court  of  chancery 
would  not  investigate  the  question  of  liability. 
That  being  done,  they  were  entitled  to  a  stay  of 
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all  suits  brought  against  them  for  damages. 
Abb.  Ship.,  part  IV.,  chap.  VII. 

Under  these  statutes  the  English  courts,  since 
the  passage  of  the  Act  of  58  George  III.  (the 
question  does  not  seem  to  have  arisen  before) 
have  held  that  the  value  of  the  ship  and  freight 
was  to  l>e  estimated  as  it  stood  imm^iatcly  prior 
to  the  injury,  so  that  if  the  ship  were  lost  by  the 
occurrence  which  caused  it,  or  at  any  subeiHiuent 
period  before  the  completion  of  the  voyage,  the 
ship-owners  were  still  liable  for  that  value. 
The  statutes  contained  no  provision  for  a  sur- 
render and  assignment  of  the  ship  and  freight, 
but  only  for  paving  their  value  into  court. 
Abb.  Ship. ,  part  1 V. ,  ch.  VII. ,  sec.  6;  WQ*on  v. 
IHek$(m,  2  Bam.  &  Aid.,  2:  Cannan  v.  Meabum, 
1  Bing..  465;  Brtmn  v.  WiUeinmfn.  15  M.  &  W,. 
891 ;  Doln-ee  v.  Schroder,  2  Myl,  &  C,  489;  The 
Mary  Caroline,  8  W.  Rob.,  101;  LeyeeBterv. 
Logan,  8  Kay  &  J.,  446.  These  decisions,  it 
will  be  seen,  create  an  important  distinction  be 
tween  the  English  statute  law  and  the  maritime 
law. 

Statutes  similar  in  principle  to  the  English 
Acts  were  passed  in  1818  and  1821  by  the  I^s- 
latures  of  Massachusetts  and  Maine,  diffenog 
slightly  in  form.  They  limited  the  liability  of 
the  shipowner  to  the  amount  of  his  interest  in 
the  ship  and  freight  for  any  embezzlement  or 
damage  occasions  by  the  master  or  mariners 
without  his  privity  or  knowledge,  and  provided 
that  if  the  loss  or  damage  were  sustained  by 
several  persons,  and  should  be  more  than  the 
value  or  the  offending  ship  and  its  freight, 
either  the  persons  so  injured  or  the  ship-owner, 
or  both,  might  file  a  bill  in  equity  vfor  discov- 
ery and  payment  of  the  amount  for  which  the 
owner  might  be  liable,  among  those  entitled 
thereto. 

In  1841  the  law  of  France  was  amended  so  as 
to  operate  still  further  to  the  advantage  of  the 
ship-owner,  by  enabling  him  to  obtain,  by 
abandonment  of  ship  and  freight,  a  complete 
discharge,  not  only  from  responsibility  for  the 
acts  and  defaults  of  the  captain,  but  also  for 
all  his  engagements  and  contracts  relative  to  the 
ship  and  the  voyage. 

In  the  light  of  all  this  previous  legislation, 
the  Act  of  Congress  was  passed  in  1851.  As 
we  have  seen,  by  the  maritime  law,  the  liabil- 
ity of.  the  ship-owner  was  limited  to  his  interest 
in  the  ship  and  freight  for  all  torts  of  the  mas- 
ter and  seamen,  whether  by  collisions  or  any- 
thing else,  and  sometimes  even  for  the  master's 
contracts;  and  his  liability  was  so  strictly  lim- 
ited that  he  was  discharged  by  giving  up  that 
interest,  or  by  the  vessel  being  lost  on  the  voy- 
age, and  the  maritime  courts  fomad  no  diffi- 
culty in  carrying  this  law  into  execution.  By 
the  English  law,  as  constituted  by  Acts  of  Par- 
liament, the  owner's  liability  was  limited  to 
the  amount  and  value  of  ship  and  freight  at 
the  time  of  injury,  for  damages  to  cargo  and 
damages  to  other  vessels  by  collision ;  but  from 
the  restricted  juAsdiction  of  the  English  admi 
ralty  courts,  in  order  to  get  conoplete  relief 
where  there  were  many  persons  suffering  dam- 
age, the  shipowners  were  obliged  to  resort  to  a 
bill  in  chancery.  The  laws  of  Maine  and  Mas- 
sachusetts seem  to  have  limited  the  ship-own- 
er's liability  in  cases  of  damage  to  cam)  alone; 
and  for  complete  relief,  they  refer  Sim  to  a 
proceeding  in  equity. 
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The  Act  of  Congress  seems  to  have  been 
drawn  with  direct  reference  to  all  these  previous 
laws,  and  with  them  before  us,  its  language 
seems  to  be  not  difficult  of  construction.  The 
1st  section  exempts  shipowners  from  loss  or 
damage  by  fire  to  goods  on  board  the  ship,  un- 
less caused  by  their  own  neglect.  The  2d 
exempts  the  owners  and  master  from  liability 
for  loss  or  damage  to  jewelry,  precious  metals, 
or  money  put  on  board  the  ship,  unless  Its 
character  and  value  be  disclosed  in  writing. 
These  two  provisions  were  substantially  con- 
tained in  the  English  law  of  1786.  The  8d 
section,  which  is  the  one  in  question,  is  in  the 
following  words:  Sec.  8.  "The  liability  of 
the  owner  or  owners  of  any  ship  or  vessel,  for 
any  embezzlement,  loss  or  destruction  by  the 
master,  officers,  mariners,  passengers,  or  any 
other  person  or  persons,  of  any  property,  goods 
or  merchandise  shipped  or  put  on  board  of 
such  ship  or  vessel,  or  for  any  loss,  damage  or 
injury  by  collision,  or  for  any  act,  matter  or 
thing,  loss,  damage  or  forfeiture  done,  occa- 
sioned or  incurred  without  the  privity  or  knowl- 
edge of  such  owner  or  owners,  shall"  in  no  case 
exceed  the  amount  or  value  of  the  interest  of 
such  owner  or  owners  respectively  in  such  ship 
or  vessel  and  her  freight  then  pending." 

Here  the  owner's  liability  is  limited  to  the 
amount  or  value  of  his  interest  in  the  vessel 
and  freight,  but  the  section  does  not  define  at 
what  time  that  interest  is  to  betaken.  The 
limitation  embraces  not  only  loss  or  damage 
happening  to  goods  on  board,  but  "  any  loss, 
damage  or  injury  by  collision."  The  latter 
claim  is  independent  of  the  preceding  one.  It 
cannot  be  read  to  mean  *'  loss  or  injury  (to  the 
goods  on  board)  by  collision,"  without  an  un- 
authorized interpolation.  If  it  had  said  '*  loss, 
damase  or  injury  [thereto]  by  collision,"  it 
would  have  been  confined  to  the  goods  on  board 
the  vessel.  But  it  does  not  so  read.  The  sec- 
tion as  constructed  limits  the  ship-owners'  lia- 
bility in  three  classes  of  damage  or  wrong  hap- 
pening without  their  privity,  and  by  the  fault  or 
neglect  of  the  master  or  other  persons  on  board, 
viz. :  1,  damage  to  goods  on  board;  2,  damage 
by  collision  to  other  vessels  and  their  cargoes; 
3,  any  other  damage  or  forfeiture  done  or  in- 
curred. 

In  view  of  the  fact  that  the  limited  liability 
of  ship  owners  was,  by  the  general  maritime 
law,  extended  to  all  acts  of  the  master  except 
contracts  for  the  benefit  of  the  ship,  and  in 
most  places  even  to  these;  and  of  the  fact  that 
the  English  statutes  expressly  extended  it  to 
cases  of  collision  as  well  as  to  injuries  to  car- 
goes, we  Bee  no  reason  why  the  fair  natural 
construction  should  not  be  given  to  the  Act  of 
1851,  which  makes  an  equally  broad  applica- 
tion of  the  rule,  and  there  is  nothing  in  the 
reason  of  the  thing  that  should  lead  us  to  evade 
such  a  construction.  The  great  object  of  the 
law  was  to  encourage  ship  building  and  to  in- 
duce capitalists  to  invest  money  in  this  branch 
of  industry.  Unless  they  can  be  induced  to  do 
so,  the  shipping  interests  of  the  country  must 
Hag  and  decline.  Those  who  are  willing  to 
manage  and  work  ships  are  generally  unable  to 
build  and  fit  them.  They  have  plenty  of  hard- 
iness and  personal  daring  and  enterprise,  but 
they  have  little  capital.  On  the  other  hand, 
those  who  have  capital,  and  invest  it  in  ships, 
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incur  a  very  large  risk  in  exposing  their  prop- 
erty to  the  baz^lras  of  the  sea,  and  to  the  mnn- 
agement  of  beafaring  men,  without  making 
them  liable  for  additional  losses  and  damage  to 
an  indefinite  amount.  How  many  enterprises 
in  mining,  manufacturing  and  internal  improve- 
ments would  be  utterly  impracticable  if  capi- 
talists wer^  not  encouraged  to  invent  in  them 
through  corporate  institutions  by  which  they 
are  exempt  from  personal  liability,  or  from  lia- 
bility except  to  a  limited  extent!  The  public 
interests  require  the  investment  of  capital  in 
ship  building,  quite  as  much  as  in  any  of  these 
enterprises.  And  if  there  exist  good  reasons 
for  exempting  innocent  ship-owners  from  lia- 
bility, beyondthe  amonnt  of  their  interest,  for 
loss  or  damage  to  goods  carried  in  their  vessels, 
precisely  the  same  reasons  exist  for  exempting 
them  to  the  same  extent  from  personal  liability 
in  cases  of  collision.  In  the  one  case  as  in  the 
other,  their  property  is  in  the  hands  of  agents 
whom  they  are  obliged  to  employ. 

We  are,  therefore,  of  opinion  that  the  re- 
spondents were  entitled  to  the  benefit  of  the 
Act  of  1851,  as  against  the  claim  of  the  libel- 
ants. 

But  the  claim  of  the  libelants  alone  is  not 
alleged  to  be  greater  than  the  value  of  tins 
steamer  and  her  freight.  The  libelants,  there- 
fore, would  be  entitled  to  receive  the  whole 
amount  of  this  damage  if  they  were  the  only 
persons  who  sustained  damage,  or  if,  by  reason 
of  the  nature  of  their  claim,  their  lien  was 
superior  to  that  of  the  owners  of  the  cargo  lost 
on  the  steamer.  Liens  for  reparation  for  wrong 
done  are  superior  to  any  prior  liens  for  money 
borrowed,  wages,  pilotage,  etc.  But  they  stand 
on  an  equality  with  regard  to  each  other  if 
they  arise  from  the  same  cause.  Macl.  Ship., 
G0&  We  think,  therefore,  that  the  lien  of  the 
libelants  for  the  loss  of  the  schooner  and  her 
cargo,  arising  from  the  collision,  is  on  au 
equality  with  the  lien  for  the  loss  of  the  cargo 
01  the  steamer  from  the  same  cause.  This 
being  so,  the  case  for  the  application  of  the 
statute  arises;  for  it  is  alleged  by  the  libelants 
that  the  damage  to  the  schooner  and  her  cargo, 
together  with  the  damage  arising  from  the  loss 
of  the  steamer's  cargo,  greatly  exceeds  the  value 
of  the  steamer  and  her  freight  for  ihe  voyage. 

We  are,  therefore,  brought  to  the  question 
whether  the  District  Court  had  jurisdictioo, un- 
der the  4th  section  of  the  Act.  to  grant  the  re- 
spondents relief  by  any  proceeding  to  appor- 
tion the  damages. 

As  we  have  seen,  it  is  declared  by  the  3d  sec- 
tion that  the  liability  of  ship  owners  for  loss  or 
damage,  etc.,  shall  not  exceed  the  amount  or 
value  of  their  interest  in  the  ship  and  her  freight 
then  pending.  And  by  the  4th  section  it  is  pro- 
vided: 

6ec.  4.  ' 'If  any  such  embezzlement,  loss  or  de- 
struction shall  lie  suffered  by  several  freighters 
or  owners  of  goods,  wares  or  merchandise,  or  any 
property  whatever,  on  the  same  voyage,  and  the 
whole  value  of  the  ship  or  vessel,  and  her  freight 
for  the  voyage,  shall  not  be  sufficient  to  make 
compensation  to  each  of  them,  they  shall  re- 
ceive compensation  from  the  owner  or  owners 
of  the  ship  or  vessel,  in  proportion  to  their  re- 
spective losses,  and  for  that  purpose  the  said 
freighters  and  owners  of  the  property,  and  the 
owner  or  owners  of  the  ship  or  vessel,  or  any 
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of  them,  may  take  the  appropriate  proceedings 
in  any  court,  for  the  purpose  of  apportioning 
the  sum  for  which  the  owner  or  owners  of  the 
ship  or  vessel  may  be  liable  amongst  the  parties 
entitled  thereto.  And  it  shall  be  deemed  a  suf- 
ficient compliance  with  the  requirements  of 
this  Act,  on  the  part  of  such  owner  or  owners, 
if  he  or  they  shall  transfer  his  or  their  interest 
in  such  vessel  and  freight,  for  the  benefit  of 
such  claimants,  to  a  trustee,  to  be  appointed  by 
any  court  of  competent  jurisdiction,  to  act  as 
such  trustee  for  the  person  or  persons  who  may 
prove  to  be  legal Iv  entitled  thereto,  from  and 
after  which  transfer  all  claims  and  proceedings 
against  the  owner  and  owners  shall  cease." 

The  Act  does  not  state  what  court  shall  be  re- 
sorted to,  nor  what  proceedings  shall  be  taken ; 
but  that  the  parties,  or  any  of  them,  may  take 
"the  appropriate  proceedings  in  any  court,  for 
the  purpose  of  apportioning  the  sum  for  which, 
etc.  Now,  no  court  is  better  adapted  than  a 
court  of  admiralty  to  administer  precisely  such 
relief.  It  happens  every  day  thai  the  proceeds 
of  a  vessel,  or  other  fund,  is  brought  into  that 
court  to  be  distributed  amongst  those  whom  it 
mav  concern.  Claimants  are  called  in  by  mo- 
nition,to  present  and  substantiate  their  respect- 
ive claims;  and  the  fund  is  divided  and  distrib- 
uted according  to  the  respective  liens  and  rights 
of  all  the  parties.  Congress  might  have  in- 
vested the  Circuit  Courts  of  the  United  States 
with  the  jurisdiction  of  such  cases  by  bill  in 
equity,  but  it  did  not.  It  is  also  evident  that 
the  StateCourts  have  not  the  requisite  jurisdic- 
tion. Unless, therefore.the  District  Courts  them- 
selves can  administer  the  law,  we  are  reduced 
to  the  dilemma  of  inferring  that  the  Legislature 
has  passed  a  law  which  is  incapable  of  execu- 
tion. This  is  never  to  be  done  if  it  can  be 
avoided.  We  have  no  doubt  that  the  District 
Courts,  as  courts  of  admiralty  and  maritime 
Jurisdiction,  have  jurisdiction  of  the  matter; 
and  this  court,  undoubtedly,  has  the  power  to 
make  all  needful  rules  and  regulations  for  facili- 
tating the  course  of  proceeding. 

It  Is  to  be  observed,  however,  that  if  the  ship- 
owner desires  the  intervention  of  the  court,  it 
will  not  be  sufficient  for  him  simply  to  ask  for 
a  vro  rata  reduction  of  the  libelants'  damages, 
without,  in  some  manner,  tendering  the  corre- 
sponding pro  rata  compensation  to  which  other 
parties,  whose  claims  he  sets  up  against  the 
libelants,  are  entitled.  Otherwise,  he  might  re- 
duce the  libelants'  claim  without  ever  being 
obliged  to  respond  to  the  other  parties.  The 
libelants  are,  in  fact,  directly  interested  in  the 
existence  or  non-existence  of  the  other  claims 
for  damage.  If  these  are  established,  they  must 
suffer  an  abatement;  if  not,  they  will  be  enti- 
tled to  recover  their  entire  damage.  It  follows, 
therefore,  that  the  ship-owner  must  either  ad- 
mit the  claims  for  damage  which  he  thus  sets 
up,  or  must  ask  the  court  to  have  them  adjudi- 
cated. In  the  English  practice,  as  the  court  of 
chancery  does  not  investigate  demands  in  ad- 
miraltv,  it  required  the  complainant  (the  ship 
owner)  to  admit  his  liability  in  advance.  This 
is,  perhaps,  not  necessary  in  an  admiralty  court. 
But  it  is,  at  least,  necessary  that  proceedings 
should  be  instituted  for  ascertaining  the  co-ex- 
isting  claims  which  are  to  antagonize  and  oper- 
ate as  a  means  of  reducing  the  claim  of  the  libel- 
ants. 
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But  in  order  to  proceed  regularly  the  court 
must  have  possession  of  the  limited  liability 
fund — that  is,  the  proceeds  or  value  of  the  ship 
and  freight.  It  cannot  distribute  a  fund  of 
which  it  has  not  the  possession.  If  the  vessel 
were  libeled,  and  either  sold  or  appraised  and 
her  value  deposited  in  court,  this  sum,  together 
with  the  amount  of  the  freight  (when  proper  to 
be  added)  would  constitute  them,  or  fund  for 
distribution.  The  case  would  then  be  free  from 
difficulty.  But  the  present  case  is  a  libel  m 
perwnam  in  the  District  of  Connecticut,  and 
the  steamer  has,  in  fact,  been  libeled  in  the 
Eastern  District  of  New  York  and  she,  or  her 
value,  is  detained  them.  The  respondents  have 
not  paid,  or  offered  to  pay,  the  fund  in  the  Dis- 
trict Court  for  the  District  of  Connecticut  Nor 
do  they  allege  that  they  have  applied  to  the  Dis- 
trict Court  for  the  Eastern  District  of  New 
York,  where  the  fund  is,  to  apportion  the  dam- 
ages incurred.  Had  they  done  this,  that  court 
might  have  acquired  jurisdiction  of  the  case, 
ana  made  it  the  duty  of  the  District  Court  of 
Connecticut,  on  being  duly  certified  of  the  fact, 
to  suspend  further  proceedings  and  leave  the 
libelants  to  present  their  claim  In  the  court  of 
New  York. 

The  proper  course  of  proceeding  for  obtain- 
ing the  benefit  of  the  Act  would  seem  to  be  this: 
When  a  libel  for  damage  is  filed,  either  against 
the  ship  in  rem  or  the  owners  in  perBonam,  the 
latter  (whether  with  or  without  an  answer  to 
the  merits)  should  file  a  proper  petition  for  an 
apportionment  of  the  damages  according  to  the 
statute,  and  should  pay  into  court  (if  the  vessel 
or  its  proceeds  is  not  already  there)  or  give  due 
stipulation  for  such  sum  as  the  court  may,  by 
proper  inquiry,  find  to  be  the  amount  of  the 
limited  liability,  or  else  surrender  the  ship  and 
freight  by  assigning  them  to  a  trustee  in  the 
manner  pointea  out  in  the  4th  section.  Having 
done  this,  the  ship-owner  will  be  entitled  to  a 
monition  against  all  persons  to  appear  and  in- 
tervene pro  intereue  mw,  and  to  an  order  re- 
straining the  prosecution  of  other  suits.  If  an 
action  should  be  brought  in  a  State  Court  the 
ship  owner  should  file  a  libel  in  admiralty,  with 
a  like  surrender  or  deposit  of  the  fund,  and 
either  plead  the  fact  in  bar  in  the  State  0>urt  or 
procure  an  order  from  the  District  Court  to  re- 
strain the  further  prosecution  of  the  suit  The 
court  having  jurisdiction  of  the  case,  under  and 
by  virtue  or  the  Act  of  Congress,  would  have 
the  right  to  enforce  its  jurisdiction  and  to  ascer- 
tain and  determine  the  rights  of  the  parties. 
For  aiding  parties  in  this  behalf,  and  facilitat- 
ing proceedings  in  the  District  Ciourts,  we  have 
prepared  some  rules  which  will  be  announced 
at  an  early  day. 

The  difficulty  with  the  respondents  in  this 
case  IS,  that  they  have  not  taken  the  proper 
steps,  in  the  proper  court,  to  enable  them  to 
avail  themselves  of  the  benefit  of  the  Act.  The 
want  of  any  uniform  practice  on  the  subject 
may,  perhaps,  be  a  sufficient  excuse  for  not  hav- 
ing done  this.  If  proceedings  are  still  pendinir 
in  the  Eastern  District  of  New  York  it  is  not 

et  too  late  to  initiate  proper  proceedings  there 
or  making  an  apportionment  in  the  case. 
Meantime  the  decree  already  made  must  be  al- 
lowed to  stand  at  least  for  the  purpose  of  show- 
ing the  respondentsM  lability  tothe  ubelants,and 
the  actual  amount  of  damage  which  the  Utter 
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have  sustained, as  the  basis  of  an  apportionment. 
The  court  below  will  be  instructed  to  suspend 
further  proceedings  on  the  decree  until  reason- 
able time  has  been  given  to  the  respondents  to 
take  the  propersteps  in  the  District  Court,  where 
the  fund  is,ior  settling  and  closing  up  the  claims 
of  all  parties  interest^  therein. 

This  view  of  the  case  renders  it  necessary  to 
determine  another  question  arising  in  the  cause 
for  the  guidance  of  the  parties  and  the  courts 
below.  This  is,  whether  the  respondents,  in 
order  to  avail  themselves  of  the  benefits  of  the 
Act  of  1851.  may  surrender  the  steamer  itself, 
and  any  freight  that  may  have  accrued,  under 
the  4th  section  of  the  Act,  without  paying  into 
court  anything  further,  or  whether  they  are 
bound  to  pay,  or  give  security  for,  the  value  of 
the  steamer  at  the  time  of  the  collision,  and  of 
the  freight  for  the  voyage.  *It  will  be  necessary 
to  know  this  at  the  first  step  in  the  proceedings. 
The  probability  is,  that  no  freight  ever  actually 
accrued,  as  the  cargo  was  never  delivered  in 
New  York.  Still,  if  the  construction  given  bv 
the  English  courts  to  their  statute  is  to  be  fol- 
lowed, It  matters  not  whether  freight  actually 
accrued  or  not.  The  owners  would  still  be  li- 
able for  what  would  have  accrued  had  the  voy- 
age terminated  prosperously;  and  it  also  mat- 
ters not  whether  the  steamer  were  lost  or  greatly 
injured.  The  owners  would  be  liable  for  her 
vidue  immediately  prior  to  the  collision. 

But  it  will  be  observed  that  the  Act  of  Con- 
flnress  contains  a  provision  for  the  ship-owner  to 
discharge  himself,  as  in  the  maritime  law,  by 
giving  up  the  vessel  and  her  freight.  This  pro- 
vision \b  not  contained  in  any  of  the  English  or 
Btate  statutes,  and  could  not  have  been  inserted 
in  the  Act  of  Conffress  without  direct  reference 
to  the  like  provision  of  the  maritime  codes. 
Could  it  have  been  inserted  for  any  other  pur- 
pose than  to  adopt  the  rule  of  that  code?  This 
IB  a  question  of  much  interest  and  importance. 

The  Supreme  Court  of  Massachusetts,  in  a 
case  much  considered,  and  reported  in  14  Gray, 
288  (Walker  v.  Ins,  Co.)  adopted  the  English 
rule,  and  held  that  aship-owner,wheretheship 
is  lost,  cannot  have  the  benefit  of  the  Act,  al- 
lowing him  to  relieve  himself  from  responsibil- 
ity by  abandoning  the  ship  and  freight,  because 
he  cannot  complv  with  its  terms  by  assigning 
them.  But  surely,  if  the  privilege  exists  when 
the  vessel  has  been  damaged  at  f3l  (as  it  would 
seem  that  it  must,  if  the  Act  is  to  have  any 
meaning)  how  can  it  cease  to  exist  by  any 
amount  or  degree  of  damage?  And  if  the  priv- 
ilege exists,  as  long  as  there  \b  anything  left  of 
the  vessel  to  be  transferred,  it  cannot  cease  when 
she  is  entirely  destroyed.  That  would  be  to 
stand  upon  too  nice  a  point  of  logic  in  giving  a 
reasonable  and  practical  construction  to  a  sta^ 
ute.  It  would  be  to  punish  the  unfortunate 
ship-owner,  because  his  loss  is  total  instead  of 
TOurtial.  The  late  Judge  Kane,  of  the  Eastern 
district  of  Pennsylvania,  in  the  case  of  WaUwn 
V.  Marks,  reported  in  2  Am.  Law  Reg.,  157, 
held  that  the  Act  had  adopted  the  maritime  rule, 
and  his  reasoning  on  the  subject  ia  very  forcible 
and  satisfactory.  We  do  not  hesitate  to  express 
our  decided  conviction,  that  the  rule  of  the 
maritime  law  on  this  subject,  so  far  as  relates 
to  torts,  was  intended  to  be  adopted  by  the  Act 
of  1851. 

It  is  objected,  however,  that  the  4th  section 
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of  the  Act  does  not  embrace  cases  of  damage  by 
collision,  even  though  they  are  included  in  the 
8d  section.  But  an  examination  of  the  4th  sec- 
tion will  show  that  its  language  is  very  broad. 
Coming  immediately  after  the  provisions  of  the 
8d  section,  which,  as  we  have  seen,  provide  for 
all  kinds  of  loss,  damage  and  destruction  (dam- 
age by  collision  incluaed)  it  says,  that  if  any 
such  embezzlement,  loss  or  destruction  shall  he 
suffered  by  several  freighters  or  owners  of 
goods,  wares  or  merchanidse,  or  any  property 
whatever,  on  the  same  voyage,  and  the  whole 
value  of  the  ship  or  vessel,  and  her  freight  for 
the  voyage,  shall  not  be  sufiicient,  etc.  Surely 
this  language  is  broad  enough  to  cover  damage 
bv  collision,  as  well  as  other  damages.  And  the 
close  connection  and  dependency  of  the  two 
sections,  require  a  construction  to  be  given  to 
the  one  co-extensive  with  that  given  to  the  other, 
if  it  can  possibly  be  done  without  violence  to 
the  language. 

The  decree  of  the  Circuit  Court  will  be  af- 
firmed, with  directions  to  suspend  further  pro- 
ceedings thereon  until  the  respondents  (the  ap- 
pellants in  this  court)  shall  have  had  such  rea- 
sonable time  as  the  Circuit  Court  may  deem  suffi- 
cient for  taking  the  proper  proceedings  in  the 
District  Court  for  the  Eastern  District  of  New 
York,  for  apportioning  the  damage  sustained 
by  the  various  parties  in  this  case.  The  costs 
in  this  court  and  the  courts  below  to  be  equallv 
divided  between  the  libelants  and  the  respond- 
ents. Also,  process  aeainst  the  stipulators  to 
be  suspended  to  abide  tne  event  of  the  suit. 

CIted-105  U.  S.,  28 :  109  CJ.  S.,  500, 606  ;  4  Bawy.,  aOO ; 
14  Blatchf.,  486-487:  17  Blatchf,  228 ;  6  Ben..  laO,  882, 
880;  8  Ben.,  816;  9  Ben.,  409,  620:  53  N.  T..8S:  56  N. 
Y.,  6;  16  Am.  Rep.,  493,  496  (67  N.  T.,  244);  18  Am. 
Bep..  633  (118  Mass..  496). 


WADE  HAMPTON,  Plff.  in  Err., 

JOHN  D.  ROUSE. 

(See  8.  C,  18  Wall.,  187, 188.) 

Necessary  parties  to  writ  of  error. 

In  a  writ  of  error  to  a  joint  Judgement  agrainst 
several,  all  must  Join.  The  omission  of  one  or 
more  Is  an  irregularity  tor  whioh  the  writ  will  be 
dismissed. 

[No.  490.] 
Argued  Mot.  i,  187S.       Bedded  Mar.  4, 1879. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  Missis- 
sippi. 
Motion  to  dismiss. 

The  case  is  sufflcientlv  stated  in  the  opinion. 
Messrs.  Phillips  and  Terger,  for  defendant 
in  error,  in  support  of  motion. 

Messrs.  W.  W«  Boyce  and  J.  D.  Freeman, 
for  plaintiff  in  error,  contra. 

Mr.  Chief  Justice  Chase  delivered  the  opin- 
ion of  the  court: 

It  appears  from  the  record  that  Wade  Hamp- 
ton, W^e  Hampton,  Jr., and  J.  M.Howell,  were 
defendants  in  the  court  below  to  an  action  of  eject- 
ment, and  that  the  bill  of  exceptions  on  which 
the  writ  of  error  was  sued  out  was  tendered  by 
them  jointly.  The  judgment  was  against  the  de- 
fendant in  the  singular;  but  as  the  verdict  was 
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joint,  it  is  obvioufi  that  this  was  a  mere  clerical 
error.  The  judgment,  doubtless,  followed  the 
verdict. 

Wade  Hampton  alone  prosecutes  the  writ  of 
error,  and  there  appears  to  have  been  no  sum 
mons  and  severance  or  other  equivalent  pro 
ceeding.  Master^an  v.  Hemdan,  10  Wall.,  4*6 
[77  U.  S.,  XIX.,  953].  It  has  often  been  held 
that  in  a  writ  of  error  to  a  joint  judgment  against 
several,  all  must  join ;  and  that  the  omission  of 
one  or  more  without  such  proceeding,  is  an  ir- 
regularity for  which  the  writ  will  be  dismissed. 
WiUiams  v.  Bk.  U.  8.,  11  Wheat.,  444;  Owings 
V.  Kineannan,  7  Pet.,  899;  The  Protector  [ante, 

The  motion  in  the  present  eaae  must,  therefore, 
he  granted. 

CIted-20  WaU.,  157. 


WILLIAM  C.  HALL  et  al.,  Plffs,  in  Err,, 

t, 

THE    NASHVILLE   &    CHATTANOOGA 
RAILROAD  COMPANY. 

(See  S.  C,  18  WaU..  967-^73.) 

Liability  of  carrier  and  underwriter  for  lose  of 
goods — suit  by  underwriter, 

1.  As  between  a  oommon  carrier  of  groods  and  an 
underwriter  upon  them,  the  liability  to  the  owner 
for  their  loss  or  destruction  is  primarily  upon  the 
carrier,  while  the  liability  of  the  insurer  is  only 
secondary. 

2.  An  underwriter,  who  has  paid  a  loss,  is  enti- 
tled to  recover  what  he  has  paid  by  a  suit  in  the 
name  of  the  assured  against  a  carrier  who  caused 
the  loss. 

[No.  111.] 
Submitted  Feb,  SO,  1872,  Bedded  Mar.  k,  1872. 

IN  ERROR  to  the  Circuit  Court,  of  the  United 
States  for  the  Middle  District  of  Tennessee. 
The  declaration  in  this  case  was  filed  by  the 
plaintiffs  in  error  in  the  court  below.  They  al- 
lege that  they  were  citizens  of  the  State  of  Ken- 
tucky and  commission  merchants,  who  sue  for 
the  use  of  the  Kentucky  Marine  and  Fire  In- 
surance Company  and  the  Union  Insurance 
Company  of  Louisville,  corporations  chartered 
by  the  State  of  Kentucky,  and  located  and  trans- 
acting an  insurance  business  there:  and  that 
they  bring  their  suit  against  the  defendant  in 
error,  the  Nashville  <&  Chattanooea  Railroad 
Company,  a  Corporation  located  and  doing  bus- 
iness in  the  State  of  Tennessee,  in  an  action  of 
trespass  on  the  case.  In  the  first  count  they  al- 
lege that  the  said  defendant  was  a  common  car- 
rier for  hire  by  its  railroad  from  Chattanooga 
to  Nashville,  Tennessee,  and  that  the  plaintilts 
delivered  to  the  defendant  eighteen  bales  of  cot- 
ton, the  property  of  the  plaintiffs,  of  the  value 
of  $10,000,  to  be  transported  by  said  railroad 
to  Nashville,  and  there  delivered  to  the  plaint- 
iffs; and  that  in  con.sideration  thereof,  and  of 
certain  reward  to  the  defendant  in  that  behalf, 
it  undertook  and  promised  the  plaintiffs  to  take 
care  of  and  safely  carry  said  cotton  by  its  cars 
or  railroad  to  Nashville  and  there  deliver  the 
same  to  plaintiffs;  and  that  although  the  de- 
fendant received  said  cotton  for  the  purpose 
aforesaid,  it  did  not  take  care  of  said  cotton, 
and  safely  convey  the  same  to  Nashville,  nor 
deliver  the  same  to  the  plaintiffs  there ;  but  that 
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by  the  ncgUgence  and  improper  conduct  of  the 
defendant  and  its  servants,  the  said  cotton  be^ 
came  wholly  lost  to  the  plaintiffs. 

In  the  second  count  the  plaintiffs  alleged 
that,  in  consideration  that  they,  at  the  special 
instance  and  requestof  the  defendant,  had  caused 
to  be  delivered  to  it  eighteen  other  bales  of  cot- 
ton of  like  quality,  description  and  value  as 
those  in  the  first  count  mentioned,  to  be  taken 
care  of  and  safely  delivered  at  Nashville,  by  the 
said  defendant  n)r  the  said  plaintiffs  for  certain 
reward  to  the  defendant  in  that  behalf,  it  un- 
dertook and  promised  the  plaintiffs  to  take  care 
of  said  last  mentioned  cotton,  and  carry  and  de- 
liver the  same  to  the  plaintiffs  in  a  reasonable 
time  then  next  following;  and  that  although 
said  defendant  had  received  said  cotton  for  the 
purpose  aforesaid  J  and  a  reasonable  time  for  the 
carriage,  conveyance  and  delivery  thereof  had 
elapsed,  yet  the  defendant  did  not  and  would 
not,  within  such  reasonable  time  or  at  any  time 
afterward,  although  often  requested,  safely 
carry  and  deliver  said  cotton  for  plaintiffs,  but 
had  hitherto  neglected  and  refused  to  deliver 
said  cotton,  whereby  the  same  became  wholly 
lost  to  the  plaintiffs.  And  in  the  third  count, 
they  allege  that  in  consideration  that  the  de- 
fendant, at  its  special  instance  and  request,  had 
the  care  and  custody  of  divers  goods  and  chat- 
tels of  the  plaintiffs,  viz. :  goods  and  chattels  of 
the  like  number,  quality,  quantity,  description 
and  value  of  those  in  the  first  count  mentioned, 
it,  the  said  defendant,  undertook  and  promised 
the  plaintiffs,  while  it  had  the  care  and  ca<^tody 
of  the  same,  to  carry  and  deliver  the  same  at 
Nashville,  Tennessee,  yet  that  the  defendant, 
while  it  had  the  care  and  custody  of  the  same, 
took  so  little  and  such  improper  care  of  said  cot- 
ton, that  the  same  afterwaid  became  and  was 
totally  and  accidentally  destroyed  by  fire,  and 
thus  wholly  lost  to  the  plaintiffs.  And  plaintiffs 
further  averred  ihst  they  had  procured  policies 
of  insurance  on  said  cotton  in  said  insurance 
companies,  and  before  the  expiration  of  the 
policies  of  inRurance  on  said  cotton,  the  same 
was  delivered  to  the  defendant  as  a  common 
carrier,  which  was  not  safely  carried  and  de- 
livered as  aforesaid,  but  was  totally  and  acci- 
dentally destroyed  by  fire,  whereby  said  insur- 
ance companies  became  and  were  responsible 
for  the  value  of  the  same,  which  was  duly 
paid  plaintiffs,  under  and  by  virtue  of  their 
policies  of  insurance,  whereby  the  said  insnr- 
ance  companies  became  entitled  to  demand  and 
receive  from  said  defendant  by  way  of  subro- 
gation to  plaintiffs'  right,  the  amount  of  mon- 
ey paid  by  them  as  aforesaid  to  the  said  plaint- 
iffs; hence,  this  suit  in  plaintiffs'  name,  to  the 
use  of  said  insurance  companies,  for  $10,000 
damages. 

To  the  third  count  in  the  declaration  the  de- 
fendant demurred. 

To  the  first  count  it  pleaded  not  guilty. 

To  the  second  count  it  pleaded  n^n  assvmjmt. 

And  to  the  first  and  second  counts  it  further 
pleaded  that  about  the  time  of  the  delivery  of 
said  cotton  by  the  plaintiffs  to  defendant  as  a 
common  carrier,  the  said  plaintiffs  insured  the 
same  against  loss  by  fire  during  its  transit  from 
the  point  of  delivery  to  the  terminus  of  the  voy- 
age, and  while  in  the  possession  of  the  defenil 
ant  as  common  carrier,  as  alleged,  in  the  said 
Kentucky  Marine  and  Fire  Insurance  Company 
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and  the  Union  Insurance  Company  of  Louis- 
Tille  (for  ^hofie  use  the  suit  purports  to  be 
brought),  for  a  good  and  sufficient  considera- 
tion ;  and  that  said  cotton  was  subsequently  and 
while  so  insured,  accidentally  and  without  any 
fault  of  the  defendant,  set  on  fire  and  totally 
consumed  and  destroyed  by  fire,  constituting  a 
total  loss  within  the  meaning  of  the  policies  of 
insurance  taken  out  thereon  as  aforesaid,  where- 
by the  said  insurance  companies  became  bound 
to  pay  and  did  pay  to  the  plaintiffs  the  full  val- 
ue of  the  said  cotton  before  the  commencement 
of  this  suit,  whereby  said  plaintiffs  were  fully 
paid  for  the  said  cotton  and  could  not  again  sue 
for  and  recover  the  value  thereof  against  the  de- 
fendants; and  their  right  of  action  was  extin- 
guished and  could  not  pass  by  operation  of  law 
or  subrogation,  nor  be  assigned  by  contract  by 
the  plaintiffs  to  the  said  insurance  companies; 
and  any  contract  so  to  assign  said  right  was  and 
is  champertous  and  void. 

To  the  third  and  last  plea  the  plaintiffs  de- 
murred. 

May  14,  1867,  an  entry  was  made  on  the  min- 
utes to  the  following  effect: 

That,  by  consent  of  parties,  plaintiffs  are  per- 
mitted to  change  their  cause  of  action  to  m- 
sumpnt,  and  the  cause  was  to  stand  for  trial  at 
the  ensuing  October  Term  next  thereafter,  up- 
on demurrer. 

On  Nov.  20,  1868,  the  court  rendered  Judg- 
ment that  the  defendant's  demurrer  be  sus- 
tained, and  that  the  plaintiffs'  demurrer  be  over- 
ruled. From  this  judgment  a  writ  of  error  has 
been  sued  out  to  this  court  by  the  plaintiffs. 

Mr.  William  Atwood,  for  plaintiffs  in  er- 
ror: 

There  being  no  contract  exempting  the  car- 
rier from  loss  by  fire,  he  is  responsible  for  a  loss 
resulting  from  an  accidental  fire,  even  where  it 
IB  without  fault  on  his  part. 

Fbrward  v.  PUtard,  1  Term,  27;  HydSY, 
ydv.  Cfe.,  5  T.  R.,  889;  Oilmore  v.  Carman,  1 
Sm.  &  M.,  27»;  Harrington  v.  MeShane,  2 
Watts,  448;  PatUm  v.  Magrath,  Dudley  (8.  C). 
159;  tiwindUr  v.  HiUiard,  2  Rich..  286;  Singla- 
ton  V.  HOUard,  1  Strob.  (Law),  203;  Naf>.  Co, 
V.  Bk,,  tf  How.,  844;  T<yrk  Co,  v.  B.  B.  Co.,  8 
Wall.,  107  (70  U.  S.  XVIII.,  170). 

After  the  payment  of  the  loss  by  the  under- 
writers, they  were  subrogated  to  all  the  rights 
of  the  plaintiffs,  and  could  use  their  names  in 
a  suit  to  recover  the  value  of  the  cotton,  and  the 
payment  of  the  underwriters  was  no  satisfaction 
by  the  carrier. 

Am.  Ins.,  2d  ed.  (marg.),  1178,  1180,  1185. 
118«;  Phil,  Ins.,  8d  ed.,  sees.  1707,  1711, 1728; 
Randal  y.  Cochran,  1  Yes.,  98;  reporting  the 
case  of  Maion  v.  Sain^ury,  2 Marsh.  Ins.,  794; 
Clark  V.  Inhab.  of  Blything,  2  B.  &  C,  254; 
TaU»  V.  WhyU,  4  Bing.  (N.  C),  272;  Oale$  v. 
HaUman,  11  Pa.,  515;  BumMe  v.  Steamboat 
Co.,  10  Rich.,  118;  Hart  v.  W.  B.  B.  Co.,  18 
Met.,  99;  Ins.  Co  v.  Boaher,  89  Me.,  258;  Ins. 
Co.  V.  Frost,  87  Bl.,  888;  Ins.  Co.  v.  N.  T.  db 
Jf.  H.  B.  B,  Co.,  25  Conn.,  265;  Ins.  Co.  v. 
Calebs,  20  N.  Y.,  178;  Fretz  v.  BuU,  12  How., 
466;  ThsMonticeao  v.  MoUison,  17  How.,  152 
(58  U.  8.,  XV.,  68). 

Consignees  may  sue. 

Aug.  Carr.,  2d  ed.,  sees.  499,  510;  Blkins  v. 
B.  R  Co.,  19  N.  H.,  887;  Lawrence y.  Minium, 
17  How.,  100  (58  U.  8.,  XV.,  58). 

See  18  Wall. 


Mr.  Henry  Cooper,  for  defendant  in 
error: 

In  marine  insurance,  whenever  a  demand  is 
rightfully  made  for  payment  under  a  policy,  as 
for  a  total  loss,  the  insurance  company  is  subro- 
gated to  all  the  rights  of  the  assured  to  the 
property  insured.  2  Marsh.  Ins. ,  559. 

This  is  brought  about  by  what  is  technically 
called  an  abandonment,  which  must  in  all  cases 
be  made  by  the  assured,  by  notice  to  the  insurer 
in  a  reasonable  time,  where  the  loss  is  not  ab- 
solutely total,  but  merelv  amstructively  so. 

2  Marsh.  Ins. ;  8m.  Mer.  L. ,  478. 

By  the  abandonment  the  insurer  becomes 
subrogated  to  all  the  right,  title  and  interest  of 
the  assured  in  the  ship  or  goods  insured,  or 
what  may  be  saved  of  them. 
Marsh.  Ins.,  601. 

In  such  case  and  also  by  payment  as  for  a 
total  loss  the  title  to  the  property  passes  to  the 
insurers;  and  the  above  abandonment  goes  so 
far  as  to  include  the  spes  reeuperandi,  where 
there  is  anything  to  be  recovered. 

Hooper  v.  Whitney,  19  La.,  267;  Mellon  v. 
Bucks,  5  Mart.  N.  8.,  371 ;  Grade  v.  K  Y. 
Ins.  Co.,  8  Johns.,  287;  Atlantic  Ins.  Co.  v. 
Storrou),  5  Paige,  285.  But  if  there  is  an  actual 
loss  **  where  there  \b  no  vestige  of  the  property 
left  or  (which  is  the  same  thinff)  where  it  has 
been  finally  condemned  as  lawful  prize  by  the 
court  of  last  resort,  the  cession  has  nothing  to 
operate  upon.  There  is  neither  property  nor 
spres  reeuperandi,  and  therefore  nothing  to  be 
subroerted  to." 

8  Johns,  287;  Ins.  Co.  v.  Updegraff,  21  Pa., 
518. 

It  will  thus  be  seen  that  in  order  to  entitle  the 
underwriter  to  subrogation  in  case  of  marine 
insurance,  there  must  be  an  abandonment  and 
something  to  be  abandoned. 

Tunno  v.  Edwards,  12  East,  488. 

It  is  obvious,  upon  these  principles,  that  the 
doctrine  of  subrogation  in  marine  insurance 
can  taAve  no  application  to  the  case  now  before 
the  court,  for  two  reasons:  first.  There  is  no 
such  thing  as  abandonment  in  fire  insurance  on 
land.  87  111.,  888.  Second.  There  was  here  a 
total  loss,  and  nothing  consequently  upon 
which  a  cession  could  operate.  It  has  generally 
b^n  supposed  that  the  insurer  was  entitled  to 
subrogation  to  the  rights  of  the  assured,  where 
the  insurance  was  of  a  mortgage  debt.  8m. 
Mer.  L.,  528. 

But  this  doctrine  was  based  upon  a  dictum  ot 
Judge  8tory's  in  Carpenter  v.  Ins.  Co.,  16  Pet., 
501,  and  has,  upon  full  consideration,  been 
overruled. 

King  v.  Ins.  Co.,  7  Cush.,  1 ;  Dobson  v.  Land, 
8  Hare,  216;  White  v.  Brown,  2  Cush.,  412; 
Gushing  y.  Thompson,  84  Me.,  406;  Carter  y. 
Bockett,  8  Paige,  487;  Ins.  Co.  ▼.  Tyler,  16 
Wend.,  885;  16  Pet.,  495;  2  Cush.,  412;  Hart 
V.  B.  B.  Co.,  18  Met.,  99;  2  Pars.  Cont,  440. 

Policies  against  fire  on  land  have  been  held 
from  the  earliest  times  to  be  personal  contracts 
with  the  assured,  and  do  not  pass  to  an  assignee 
or  purchaser,  unless  by  consent  of  the  under- 
ivriters 

Lynch  v.  DaleeU,  4  Bro.  P.  C. ,  481 :  Sad- 
ler's Co.  V.  Badcock,  2  Atk.,  554;  Ang.  Ins., 
sec.  198. 

The  case  of  Mason  y.  Sainsbury,  8  Doug., 
61,  and  one  or  two  American  authorities,  based 
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upon  that  decision,  if  they  can  be  sustained  at 
all  upon  principle,  rest  upon  the  doctrine  of 
punishing  the  wrong- doer. 

Here  the  defendant  has  been  guilty  of  no 
wrongful  act  by  which  loss  has  accrued.  The 
lo6s  is  purely  accidental,  and  that  loss  has  been 
paid  by  the  real  plaintiffs  upon  a  contract  based 
upon  a  sufficient  consideration.  To  allow  them 
to  recover,  in  the  name  of  the  owner,  would 
be  to  give  them  the  benefit  of  the  premium, 
without  any  risk.  It  would  be,  in  effect,  to 
legalize  champerty.  For  what  they  claim  is 
the  right  to  have  a  right  of  action  assigned 
them.  It  may  be  that  where  there  is  an  equity 
growing  out  of  the  facts  of  the  case  the  claim 
might  Se  sustained;  as  for  example,  if  the  cot- 
ton had  been  maliciously  burned  by  the  Com- 
pany or  lost  by  willful  neglect.  But  surely 
there  can  be  no  equity  growing  out  of  inevit- 
able accident,  and  that  accident  expressly  in- 
sured against  for  a  valuable  consideration. 
The  action  on  the  facts  of  the  case  is  an  equita- 
ble action  and  must,  to  be  sustainable,  be  based 
upon  inherent  equity.  If  this  is  to  be  consid- 
ered as  an  action  for  a  tort  in  the  unlawful  con- 
version or  loss  of  the  cotton,  then  it  is  clear 
that  it  cannot  be  sustained,  for  a  right  of  action 
for  a  tort  is  not  assignable. 

2  Story,  Eq.  Jur.,  1040,9;  Oardnery.  Adams, 
12  Wend..  297. 

The  Railroad  Company  and  the  Insurance 
Company  for  whose  use  this  suit  is  brought, 
were,  so  to  speak,  both  insurers  of  the  property 
lost,  against  the  risk  which  occurred.  They 
both  became  liable,  by  independent  contracts, 
upon  independent  considerations.  Both  are 
liable  to  the  shipper,  and  he  may  recover  at  his 
election  from  either.  But  it  is  difficult  to  see 
any  principle  upon  which  one  of  these  insurers 
can,  upon  payment  of  the  loss,  claim  to  be  sub- 
rogated to  the  right  of  action  of  the  assured, 
as  against  the  other,  nor  why  the  subrogation 
should  be  in  favor  of  one  more  than  the  other. 
If  there  is  anv  equity  as  between  the  sarties, 
growing  out  oi  the  transactions,  it  would  seem 
to  be,  to  have  the  loss  proportioned  between 
them.  But  there  is  no  equity  in  the  premises, 
and  each  must  abide  by  his  contract  with  the 
shipper.  The  law  neither  subrogates  the  one 
nor  the  other  to  the  rights  of  the  shipper  upon 
adjustment  of  the  loss. 

Mr.  Justice  Strong  delivered  the  opinion  of 
the  court: 

It  is  too  well  settled  by  the  authorities  to  ad- 
mit of  question  that,  as  between  a  common 
carrier  of  goods  and  an  underwriter  upon  them, 
the  liability  to  the  owner  for  their  loss  or  de- 
struction is  primarily  upon  the  carrier,  while 
the  liability  of  the  insurer  is  only  secondary. 
The  contract  of  the  carrier  may  not  be  first  in 
order  of  time,  but  it  is  first  and  principal  in 
ultimate  liability.  In  respect  to  the  ownership 
of  the  goods,  and  the  risk  incident  thereto,  the 
owner  and  the  insurer  are  considered  but  one 
person,  having  together  the  beneficial  right  to 
the  indemnity  due  from  the  carrier  for  a  breach 
of  his  contract  or  for  non- performance  of  his 
legal  dutv.    Standing  thus,  as  the  insurer  does, 

{)racticairy,  in  the  position  of  a  surety,  stipu- 
ating  that  the  goods  shall  not  be  lost  or  injured 
in  consequence  of  the  peril  insured  against, 
whenever  he  has  indemnified  the  owner  lor  the 
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loss,  he  is  entitled  to  all  the  means  of  indemnity 
which  the  satisfied  owner  held  against  the  jMLrtj 
primarily  liable.  His  right  rests  upon  familiar 
principles  of  equity.  It  is  the  doctrine  of  sub- 
rogation, dependent  not  at  all  upon  privity  of 
contract,  but  worked  out  through  the  right  of 
the  creditor  or  owner.  Hence  it  oas  often  been 
ruled  that  an  insurer,  who  has  paid  a  ]o8B,  may 
use  the  name  of  the  assured  in  an  action  to  obtain 
redress  from  the  carrier  whose  failure  of  duty 
caused  the  loss.  It  is  conceded  thai  this  doc- 
trine prevails  in  cases  of  marine  insurance,  but 
it  is  denied  that  it  is  applicable  to  caMS  of  fire 
insurance  upon  land,  and  the  reason  for  the 
supposed  difference  is  said  to  be  that  the  insurer 
in  a  marine  policy  becomes  the  owner  of  the 
lost  or  injured  property  by  abandonment  of 
the  assured,  whife  in  land  policies  there  can  be 
no  abandonment.  But  it  is  a  mistake  lo  assert 
that  the  right  of  insurers  in  marine  policies  to 
proceed  against  a  carrier  of  the  goods,  after 
they  have  paid  a  total  loss,  grows  wholly,  or 
even  principally,  out  of  any  abandonment 
There  can  be  no  abandonment  where  there  has 
been  total  destruction.  There  is  nothing  upon 
which  it  can  operate,  and  an  insured  partv  may 
recover  for  a  total  loss  without  it.  It  n  laid 
down  in  Phillips  on  Insurance,  sec  1738,  that 
'*  a  mere  payment  of  a  loss,  whether  partial  or 
total,  gives  the  insurers  an  equitable  title  to 
what  may  afterwards  be  recovered  from  other 
parties  on  account  of  the  loss"  and  that  *'  the 
effect  of  a  payment  of  a  loss  is  equivalent  in 
this  respect  to  that  of  abandonment*'  There 
is,  then,  no  reason  forthesubro^tionof  insur- 
ers by  marine  policies  to  the  rights  of  the  as- 
sured against  a  carrier  by  sea  which  does  not 
exist  in  support  of  a  like  subronition  in  caaeof 
an  insurance  against  fire  on  land.  Nor  do  the 
authorities  make  any  diBtincUon  between  the 
cases,  though  a  carrier  may,  by  stipulation  with 
the  owner  of  the  goods,  obtain  the  benefit  of 
insurance. 

In  QdUs  V.  HaUman,  11  Pa.  St.,  515,  it  was 
ruled  that  a  shipper,  who  had  received  fix>m  his 
insurer  the  part  of  the  loss  insured  against, 
might  sue  the  carrier  on  the  contract  c?  bail- 
ment, in  his  own  right,  not  only  for  the  unpaid 
balance  due  to  himself,  but  as  trustee  for  what 
had  been  paid  by  the  insurer  in  aid  of  the  car- 
rier, and  that  the  court  would  restrain  the  car- 
rier from  setting  up  the  insurer's  payment  of 
his  part  of  the  loss  as  partial  satisfaction.  So 
in  Hart  v.  R.  R.  Co.,  18  Met.,  99,  it  was  held 
that  where  underwriters  had  paid  a  loss  by  fire 
caused  by  a  locomotive  of  a  railroad  corpora 
tion,  the  owner  might  recover  also  from  the 
Corporation  for  the  use  of  the  underwriters, 
and  that  he  could  not  release  the  action  brought 
bv  them  in  his  name.  There  is.  also,  a  large 
class  of  cases  in  which  attempts  have  been 
made  by  insurers  who  had  paid  aloes  to  recover 
from  the  party  in  fault  for  it,  by  suit  in  their 
own  right,  and  not  in  the  right  of  the  aasured. 
Such  attempts  have  failed,  but  in  all  the  cases  it 
has  been  conceded  that  suits  might  have  been 
maintained  in  the  name  of  the  insured  partv"  for 
the  use  of  the  insurers.  Rockingham  1/u.  Oo.  v. 
Bosher,  39  Me.,  258;  Peoria  Im.  Co,  v.  Fro^U  37 
111.,  333;  Conn.  Mat.  Lift  In*.  Co.  y.  N.  F.  <*  A. 
a.  R.  R.  Co.,  25  Conn.,  265.  And  such  is  the 
English  doctrine  settled  at  an  early  period. 
Mason  v.  Saintbury,  8  Doug.,  60  (86  C.  8.^ 
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FatMv.  Whyte,  4  Bing.,  N.  C,  278;  Clark  y. 
Bly thing,  2  B.  &  C,  254;  Randai  v.  Oockran, 
1  Vea..  98. 

It  has  been  argued,  however,  that  these  de- 
ciBions  rest  upon  the  doctrine  that  a  wrong-doer 
is  to  be  punished ;  that  the  defendants  against 
whom  such  actions  have  been  maintained  were 
wrong-doers;  but  that,  in  the  present  case,  the 
fire  by  which  the  insured  goods  were  destroyed 
was  accidental,  without  fault  of  the  defendants 
and,  therefore, that  they  stood,  in  relation  to  the 
owner,  at  most  in  the  position  of  double  insur- 
ers. The  argument  will  not  bear  examination. 
A  carrier  is  not  an  insurer,  though  often  loosely 
so  called.  The  extent  of  his  responsibility 
niay  be  equal  to  that  of  an  insurer,  and  even 
greater,  but  its  nature  is  not  the  same.  His 
contract  is  not  one  for  indemnity,  independent 
of  the  care  and  custody  of  the  goods.  He  is 
not  entitled  to  a  cession  of  the  remains  of  the 
property,  or  to  have  the  loss  adjusted  on  princi- 
ples peculiar  to  the  contract  of  insurance;  and 
when  a  loss  occurs,  unless  caused  by  the  act  of 
God,  or  of  a  public  enemy,  heis  alwavsin  fault. 
The  law  raises  against  him  a  conclusive  pre- 
sumption of  mis<x)nduct,  or  breach  of  duty,  in 
relation  to  every  loss  not  caused  by  excepted 
perils.  Even  if  innocent,  in  fact,  he  has  con 
sented  by  his  contract  to  be  dealt  with  as  if  he 
were  not  so.  He  does  not  stand,  therefore,  on 
the  same  footing  with  that  of  an  insurer,  who 
may  have  entered  into  his  contract  of  indem 
nity,  reiving  upon  the  carrier  s  vigilance  and 
responsibility.  In  all  cases,  when  liable  at  all, 
it  is  because  he  is  proved,  or  presumed  to  be, 
the  author  of  the  loss.  There  is  nothing,  then, 
to  take  the  case  in  hand  out  of  the  general  rule 
that  an  underwriter  who  has  paid  a  loss,  is  en- 
titled to  recover  what  he  has  paid  by  a  suit  in 
the  name  of  the  assured  against  a  carrier  who 
caused  the  loss. 

It  follows  that  the  circuit  court  erred  in  giv- 
ing judgment  for  the  defendants  on  their  de- 
murrer to  the  third  count  of  the  declaration 
and  on  the  plaintiff's  demurrer  to  the  defend- 
ant's third  plea. 

The  judgment  is  reversed,  and  the  eattee  is  re- 
manded far  further  proceedings. 

ated— 108  U.  Sm  634:  111  U.  8.,  595;  5  Blra.,  880; 
10 files.,  20 ;  2  Wood,  494:  1  FUpp.,  619 ;  71 N.  Y., ATB ; 
2S  Am.  Rep.,  116  (72  N.  Y.,  82). 


UNITED  STATES.  Piff.  in  Err., 

V. 

ABIJAH  TARBLE. 
(See  S.  Cm  "  TarUe^s  Case,'*  13  WaU.,  897-418.) 

State  and  National  governments,  how  far  inde 
pendent  of  each  otlier — state  judge  has  no  au- 
thority to  issue  habeas  corpus /<7r  the  discharge 
of  person   held   under   authority  of  United 
StcUes — Marshals  duty — entisted  soldier, 

*1,  The  Oovemment  of  the  United  States  and  of 
a  State  are  distinct  and  Independent  of  each  other 
within  their  respective  spheres  of  action  although 
ezistioff  and  ezercisiny  their  powers  within  toe 
same  territorial  limits.  Neither  gt>vernment  can 
intrude  within  the  Jurisdiction  or  authorize  any  in- 
terference therein  by  its  judicial  officers,  with  the 
action  of  the  other.    Jiut  whenever  any  conflict 

*Head  notes  by  Mr.  Jtwffoe  Field. 
Bee  18  Wall. 


arises  between  the  enactments  of  the  two  sover- 
eignties or  in  the  enforcement  of  the  asserted  au- 
thorities, those  of  the  National  Government  have 
supremacy  until  the  validity  of  the  different  enact- 
ments and  authorities  ate  determined  by  the  tri- 
bunals of  the  United  States. 

2.  A  state  Judge  has  no  Jurisdiction  to  issue  a 
writ  of  hahecu  corpus,  or  to  continue  proceedings 
under  the  writ  when  Issued  for  the  discharge  of  a 
person  held  under  the  authority  or  claim  and  color 
of  the  authority  of  the  United  States  by  an  officer 
of  that  Government.  If.  upon  the  application  for 
the  writ,  it  appear  that  toe  party  alleged  to  be  ille- 
gally restrained  of  his  liberty  is  neld  under  the  au- 
thority or  claim  and  color  of  the  authority  of  the 
United  States  by  an  officer  of  that  Government, 
the  writ  should  be  refused.  If  this  fact  do  not  thus 
appear,  the  state  Judge  has  the  right  to  inquite  into 
the  cause  of  imprisonment,  and  ascertain  by  what 
authority  the  person  Is  held  within  the  limits  of  the 
State ;  and  it  is  the  duty  of  the  Marshal  or  other 
officer,  having  the  custody  of  the  prisoner,  to  give, 
by  a  proper  return,informatlon  in  this  respect.  But 
after  he  has  been  fully  apprised  by  the  return  that 
the  party  is  held  by  an  officer  of  the  United  States, 
by  the  authority  or  claim  and  color  of  authority  of 
the  United  States,  he  can  proceed  no  further. 

8.  These  principles  applied  to  the  case  where  hO' 
beas  corpus  was  issued  by  a  court  commissioner  of 
one  of  the  counties  of  Wisconsin  to  a  recruiting 
officer  of  the  United  States,  to  bring  before  him  a 
person  who  had  enlisted  as  a  soldier  In  the  Army  of 
the  United  States,  and  whose  discharge  was  sought 
on  the  alleged  ground  that  he  was  a  minor  under 
the  age  of  eighteen  years,  at  the  time  of  his  enlist- 
ment, and  that  he  enlisted  without  the  consent  of 
his  father,  the  petition  for  the  writ  alleging  that 
the  prisoner  had  enlisted  as  a  soldier  and  been  mus- 
tered into  the  military  service  of  the  National  Gov- 
ernment, and  was  detained  by  the  officer  as  such 
soldier;  this  court  held  that  the  Court  Commis- 
sioner had  no  Jurisdiction  to  Issue  the  writ  for  the 
discharge  of  the  prisoner,  as  it  thus  appeared  upon 
the  petition  that  the  prisoner  was  detained  under 
claim  and  color  of  toe  authority  of  the  United 
States  by  an  officer  of  that  Government :  and  that 
if  he  was  illegally  detained,  it  was  for  the  courts 
or  Judicial  officers  of  the  tJnited  States,  and  for 
those  courts  and  officers  alone,  to  grant  him  relief. 

[No.   54.] 
Argued  Nov.  U,  1871.    Decided  Mar.  4,  187^. 

IN  ERROR  to  the  Supreme  Courtof  the  State 
of  Wisconsin. 

The  case  is  stated  by  the  court. 

Messrs.  B.  H*  Bristow,  SotieitorGen.,  Amos 
T.  Akerman,  Atty  Oen, ,  for  the  plaintiff  in  er- 
ror: 

It  is  insisted  on  behalf  of  the  United  States, 
that  the  Supreme  Court  of  the  State  of  Wis- 
consin errea  in  the  affirmance  of  the  order  of 
the  Court  Commissioner. 

1.  Because,  upon  the  facts  disclosed  in  the 
petition  of  Abi jah  Tarble,  neither  the  said  Com- 
missioner nor  any  other  judicial  officer  of  the 
State  had  authority  to  issue  the  writ  of  habeas 
corpus, 

2.  Because  the  return  made  to  the  writ  of 
Lieutenant  Stone,  an  officer  of  the  United 
States  Army,  having  apprised  the  said  Com- 
missioner that  the  prisoner  was  in  his  custody 
under  the  authority  of  the  United  States,  the 
said  Commissioner  had  no  jurisdiction  to  pro- 
ceed further  under  the  writ. 

8.  Because,  upon  the  evidence  heard  by  the 
Commissioner,  it  appeared  that  the  prisoner  was 
re|;ularly  and  properly  in  the  custody  of  a  com- 
missioned officer  of  the  Army  of  the  United 
States,  as  an  enlisted  soldier,  duly  mustered 
into  the  military  service  of  the  United  States, 
and  under  charges  of  desertion,  awaiting  trial 
by  the  proper  military  authorities. 

Whatever  doubt  or  difficulty  may  have  ex- 
isted with  reference  to  the  questions  presented 
in  this  record,  would  seem  to  have  been  re- 
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moved  by  the  UDanimous  opinion  of  Uiis  court 
in  the  cases  of  Ableman  v.  Booth,  and  U.  8.  v. 
Booth,  31  How.,  606  (62  U.  8..  XVI.,  169). 

The  principle  of  Boofth'n  case  has  been  ex> 
pressly  held  to  be  applicable  to  the  case  of  an 
enlisted  soldier  in  the  Army  of  the  United  States, 
in  the  following  cases: 

In  reSpangUr,  11  Mich.,  299;  State y.  ZuUeh, 
5  Dutch.,  409;  in  re  Hopson,  40  Barb.,  48;  In 
reJord&n,  11  Am.  Law  Reg.,  749;  In  re  Far- 
rand,  1  Abb.,  U.  8..  141  (opinion  of  Ballard, 
Dist.  Judge);  sec,  also,  charge  of  Mr.  Justice 
Nelson,  1  Blatchf.  (G.  C),  042;  In  re  Busted, 
1  Johns. Gas.,  186;  tnr«  FergiLson,9  Johns.,  289. 

Mr.  Justice  Field  delivered  the  opinion  of 
the  court: 

This  case  comes  before  us  on  a  writ  of  error 
to  the  Supreme  Gourt  of  Wisconsin.  It  was  a 
proceeding  on  habeas  corpus,  for  the  discharge 
of  one  Edward  Tarble,  held  in  the  custody  of 
the  recruiting  ofScer  of  the  United  States  as  an 
enlisted  soldier,  on  the  alleged  ground  that  he 
was  a  minor  under  the  age  of  eighteen  years, 
and  that  he  enlisted  without  the  consent  of  his 
father. 

The  writ  was  issued  on  the  10th  of  August, 
1 869,  by  a  Gourt  Gommissioner  of  Bane  Gounty, 
Wisconsin,  an  officer  authorized  by  the  laws  of 
that  State  to  issue  the  writ  of  habeas  corpus  upon 
the  petition  of  parties  imprisoned  or  restrained 
of  their  liberty,or  of  persons  on  their  behalf.  It 
was  issued  in*this  case  upon  the  petition  of  the 
father  of  Tarble,  in  which  he  alleged  that  his 
son,  who  had  enlisted  under  the  name  of  Frank 
Brown,  was  con  fined  and  restrained  of  his  liberty 
by  Lieutenant  Stone,  of  the  United  States  Army 
in  the  Gity  of  Madiaon,  in  that  State  and 
Gounty;  that  the  cause  of  his  confinement  and 
restraint  was,  that  he  had,  on  the  20th  of  the 
preceding  July,  enlisted  and  been  mustered 
into  the  military  service  of  the  United  States; 
that  he  was  under  the  age  of  eighteen  years  at 
the^time  of  such  enlistment;  that  the  same  was 
made  without  the  knowledge,  consent  or  ap- 
proval of  Uie  petitioner  and  was,  therefore,  as 
the  petitioner  was  advised  and  believed,  illegal; 
and  that  the  petitioner  was  lawfully  entitled  to 
the  custody,  care  and  services  of  his  son. 

The  wnt  was  directed  to  the  ofiicer  thus 
named,  commanding  him  to  have  Tarble,  to- 
gether with  the  cause  of  his  imprisonment 
and  detention,  before  the  Gommissioner,  at  the 
latter's  office  in  the  Gity  of  Madison,  immedi- 
ately after  the  receipt  of  the  writ. 

The  officer  thereupon  produced  Tarble  before 
the  Gommissioner,  and  made  a  return  in  writ- 
ing to  the  writ,  protesting  that  the  Gommis- 
sioner had  no  jurisdiction  m  the  premises,  and 
staling  as  the  authority  and  cause  for  the  deten- 
tion of  the  prisoner,  that  he,  the  officer,  was  a 
First  Lieutenant  in  the  Army  of  the  United 
States,  and  by  a  due  authority  was  detailed  as  a 
recruiting  officer  at  the  Gity  of  Madison,  in  the 
State  of  Wisconsin,  and  as  such  officer  had  the 
custody  and  command  of  all  soldiers  recruited 
for  the  Army  at  that  Gity;  that  on  the  27th  oi 
July  preceding,  the  prisoner,  under  the  name 
of  Frank  Brown,  was  regularly  enlisted  as  a 
soldier  in  the  Army  of  the  United  States,  for 
the  period  of  five  years  unless  sooner  discharged 
by  proper  authority ;  that  he  then  duly  took  the 
oath  required  in  such  case  by  the  law  and  the 
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reflations  of  the  Army,  in  which  oalh  he  de- 
clared that  he  was  of  the  age  of  twenty-one 
years,  and  thereby  procured  his  enlistnient,  and 
was  on  the  same  day  duly  mustered  into  the 
service  of  the  United  States;  that  subsequently 
he  deserted  the  service,  and  being  retaken,  was 
then  in  custody  and  confinement  under  char^ 
of  desertion,  awaiting  trial  by  the  proper  mili- 
tary authority. 

To  this  return  the  petitioner  filed  a  reply. de- 
nying on  information  and  belief  that  the  pris- 
oner was  ever  duly  or  lawfully  enlisted,  or  mus- 
tered as  a  soldier  into  the  Army  of  the  United 
States,  or  that  he  had  declared  on  oath  that  he 
was  of  the  age  of  twenty -one  years,  and  alleg- 
ing that  the  prisoner  was,  at  the  time  of  his  en- 
listment, under  the  age  of  eighteen  years,  and 
on  information  and  l^lief ,  that  he  was  enticed 
into  the  enlistment,  which  was  without  the 
knowledge,  consent  or  approval  of  the  peti- 
tioner; that  the  only  oath  taken  by  the  prisoner 
at  the  time  of  his  enlistment  was  an  oath  of  al- 
legiance; and  that  the  petitioner  was  advised 
and  believed  that  the  prisoner  was  not  and 
never  had  been  a  deserter  from  the  militaiy 
service  of  the  United  States. 

On  the  12th  of  August,  to  which  day  the 
hearing  of  the  petition  was  adjourned,  the 
Gommissioner  proceeded  to  take  the  testimony 
of  different  witnesses  produced  before  him. 
which  related  principally  to  the  enltstment  of 
the  prisoner,  the  declaration  which  he  made  as 
to  his  age.  and  the  oath  he  took  at  the  time,  his 
alleged  desertion,  the  charges  against  him,  his 
actual  age,  and  the  absence  of  any  consent  to 
the  enlistment  on  the  part  of  his  father. 

The  Gommissioner.  after  argument,  held 
that  the  prisoner  was  illegally  imprLsooed  and 
detained  by  Lieutenant  Stone,  and  commanded 
that  officer  forthwith  to  discharge  him  from 
custody. 

Afterward,  in  September  of  the  same  year, 
that  officer  applied  to  the  Supreme  Gourt  of 
the  State  for  a  eertiorcm,  setting  forth  in  his  ap> 
plication  the  proceedings  before  the  Gommis- 
sioner and  his  rulings  thereon.  The  certiorari 
was  allowed,  and  in  obedience  to  it  the  proceed 
ings  had  before  the  Gommissioner  were  re- 
turned to  the  Supreme  Gourt.  These  proceed- 
ings consisted  of  the  petition  for  the  writ,  the 
return  of  the  officer,  the  reply  of  the  petitioner, 
and  the  testimonv,  documentary  and  parol, 
produced  before  the  Gommissioner. 

Upon  these  proceedings  the  case  was  duly 
argued  before  the  Supreme  Gourt,  and  in  April. 
1870,  that  tribunal  pronounced  its  Judgment, 
affirming  the  order  of  the  Gommissioner,  dis- 
charging the  prisoner.  This  judgment  is  now 
before  us  for  examination. 

The  important  question  is  presented  by  this 
case,  whether  a  state  court  commissioner  has 
jurisdiction,  Mxton  habeas  eorpas,  to  inquire  inU) 
the  validity  of  the  enlistment  of  soldiers  into  the 
military  service  of  the  United  States,  and  to 
discharge  them  from  such  service  when,  in  lu5 
judgment,  their  enlistment  has  not  been  mad<' 
in  conformity  with  the  laws  of  the  Uniied 
States.  The  question  presented  may  be  more 
generally  stated  thus:  whether  any  judicial 
officer  01  a  State  has  jurisdiction  to  issue  a  writ 
of  habeas  corpus,  or  to  continue  prcceeiiin^ 
under  the  writ  when  issued,  for  the  dischar^re  of 
a  person  held  under  the  authority,  or  claim  and 
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color  of  the  authority,  of  the  United  States,  by 
ao  officer  of  that  Oovern ment.   For  it  is  evident, 
if  such  jurisdiction  may  be  exercised  by  any 
judicial  officer  of  a  State,  it  may  be  exercised 
by  the  Court  Commissioner  within  the  county 
for  which  he  is  appointed ;  and  if  it  may  be  ex- 
ercised with  reference  to  soldiers  detained  in 
the  military  service  of  the  United  States,  whose 
enlistment  is  alleged  to  have  been  illegally 
made,  it  mav  be  exercised  with  reference  to 
persons  employed  in  any  other  department  of 
the  public  service  when  theirillegal  detention  is 
asserted.    It  may  be  exercised  in  all  cases  where 
parties  are  held  under  the  authority  of  the 
United  States,  whenever  the  invalidity  of  the 
exercise  of  that  authority  is  affirmed.  The  juris- 
diction, if  it  exist  at  all,  can  only  be  limited  in 
its  application  by  the  legislative  power  of  the 
State.   It  may  even  reach  the  parties  imprisoned 
under  sentence  of  the  National  Courts,  after 
regular  indictment,  trial  and  conviction,  for 
offenses  against  the  laws  of  the  United  States. 
As  we  refui  the  opinion  of  the  Supreme  Court 
of  Wisconsin  in  this  case,  this  is  the  claim  of 
authority  asserted  by  that  tribunal  for  itself  and 
for  the  judicial  officers  of  that  State.    It  does, 
indeed,  disclaim  any  right  of  either  to  interfere 
with  parties  in  custody,  under  judicial  sentence, 
when  the  National    Court  pronouncing  sen- 
tence had  jurisdiction  to  try  and  punish  the  of- 
fenders; but  it  asserts,  at  the  same  time,  for  it- 
self and  for  each  of  those  officers,  the  right  to 
determine,  upon  habeas  corpus^  in  all  cases, 
whether  that  court  ever  had  such  jurisdiction. 
In  the  case  of  Booth,  which  subsequently  came 
before  this  court,  it  not  only  sustained  the 
action  of  one  of  its  justices  in  discharging  a 
prisoner  held  in  custody  by  a  Marshal  of  the 
United  States,  under  a  warrant  of  commitment 
for  an  offense  against  the  laws  of  the  United 
States,  issued  by  a  commissioner  of  the  United 
States ;  but  it  discharged  the  same  prisoner  when 
subsequently  confined  under  sentence  of  the 
District  Court  of  the  United  States  for  the  same 
offense,  after  indictment,  trial  and  conviction, 
on  the  ground  that,  in  its  judgment,  the  Act  of 
Congiess  creating  tlie  offense  was  unconstitu- 
tional ;  and  in  order  that  its  decision  in  that  re- 
spect should  be  final  and  conclusive,  directed 
its  clerk  to  refuse  obedience  to  the  writ  of 
error  issued  by  this  court  under  the  Act  of  Con- 
gress, to  bring  up  the  decision  for  review. 

It  is  evident,  as  said  by  this  court  when  the 
case  of  Booth  was  finally  brought  before  it,  if 
the  power  asserted  by  that  state  court  existed, 
no  offense  against  the  laws  of  the  United  States 
could  be  punished  by  their  own  tribunals, 
without  the  permission  and  according  to  the 
judgment  of  the  courts  of  the  State  in  which  the 
parties  happen  to  be  imprisoned ;  that  if  that 
power  existed  in  that  state  court,  it  belon^d 
equally  to  every  other  state  court  in  the  Union 
where  a  prisoner  was  within  its  territorial 
limits;  and,  as  the  different  state  courts  could 
not  always  agree,  it  would  often  happen  that 
an  act,  which  was  admitted  to  be  an  offense  and 
justly  punishable  in  one  State,  would  be  re- 
garded as  innocent,  and  even  praiseworthy  in 
another,  and  no  one  could  suppose  that  a  gov- 
ernment, which  had  hitherto  lasted  for  seventy 
years  **  enforcing  its  laws  by  its  own  tribunals. 
and  preserving  the  union  of  the  States,  could 
have   lasted  a  single  year,  or  fulfilled   the 
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trusts  committed  to  it,  if  offenses  against  its 
laws  could  not  have  been  punished  without  the 
consent  of  the  State  in  which  the  culprit  was 
found." 

The  decision  of  this  court  in  the  two  cases 
which  grew  out  of  the  arrest  of  Booth,  that  of 
Ahieinan  v.  Booth,  21  How.,  506  r62  U.  S.. 
XVI.,  169],  and  that  of  The  UnUed  States  v. 
Booth,  21  How..  506  [62  U  S,  XVI.,  189], 
disposes  alike  of  the  claim  of  jurisdiction  by  a 
State  court,  or  by  a  state  Judge,  to  interfere 
with  the  authority  of  the  United  States,  whether 
that  authority  be  exercised  by  a  Federal  officer 
or  be  exercised  by  a  federal  tribunal.  In  the 
first  of  these  cases  Booth  had  been  arrested  and 
committed  to  the  custody  of  a  Marshal  of  the 
United  States  by  a  commissioner  appointed  by 
the  District  Court  of  the  United  States,  upon  a 
charge  of  having  aided  and  abetted  the  escape 
of  a  fugitive  slave.  While  thus  in  custody  a 
Justice  of  the  Supreme  Court  of  Wisconsin 
issued  a  writ  of  habeas  corpus  directed  to  the 
Marshal,  requiring  him  to  produce  the  body  of 
Booth  with  the  cause  of  his  imprisonment.  The 
Marshal  made  a  return,  stating  that  he  held 
the  prisoner  upon  the  warrant  of  the  commis- 
sioner, a  copy  of  which  he  annexed  to  and  re- 
turned with  the  writ.  To  this  return  Booth 
demurred  as  insufficient  in  law  to  justify  his  de- 
tention, and.  upon  the  hearing  which  followed, 
the  justice  held  his  detention  illegal,  and  or- 
dered his  discharge.  The  Marshsu  thereupon 
applied  for  and  obtained  a  certiorari,  and  had 
the  proceedings  removed  to  the  Supreme  Court 
of  the  State,  where,  after  argument,  the  order 
of  the  justice  discharging  the  prisoner  from 
custody  was  affirmed.  The  decision  proceeded 
upon  the  ground  that  the  Act  of  Congress  re- 
specting fugitive  slaves  was  unconstitutional 
and  void. 

In  the  second  case,  Booth  had  been  indicted 
for  the  offense  with  which  he  was  char^^  be- 
fore the  commissioner,  and  from  which  the 
State  judge  had  discharged  him.  and  had  been 
tried  and  convicted  in  the  District  Court  of  the 
United  States  for  the  District  of  Wisconsin, 
and  been  sentenced  to  pay  a  fine  of  a  thousand 
dollars,  and  to  be  imprisoned  for  one  month. 
Whilst  in  imprisonment,  in  execution  of  this 
sentence,  application  was  made  by  Booth  to  the 
Supreme  Court  of  the  State,  for  a  writ  of 
habeas  corpus,  alleging  in  his  application  that 
his  imprisonment  was  illegal,  by  reason  of  the 
unconstitutionality  of  the  fugitive  slave  law, 
and  that  the  District  Court  had  no  jurisdiction 
to  try  or  punish  him  for  the  matter  charged 
aJB^nst  him.  The  court  granted  the  application, 
and  issued  the  writ,  to  which  the  sheriff  to 
whom  the  prisoner  had  been  committed  by  the 
Marsha],  returned  that  he  held  the  prisoner  by 
virtue  of  the  proceedings  and  sentence  of  the 
District  Court,  a  copy  of  which  was  annexed  to 
his  return.  Upon  demurrer  to  this  return,  the 
court  adjudged  the  imprisonment  of  Booth  to 
be  illegal,  and  ordered  him  to  be  discharged 
from  custody,  and  he  was  accordingly  set  at 
liberty. 

For  a  review  in  this  court  of  the  judgments 
in  both  of  these  cases,  writs  of  error  were  prose- 
cuted. No  return,  however,  was  made  to  the 
writs,  the  clerk  of  the  Supreme  Court  of  Wis- 
consin having  been  directed  by  that  court  to 

refuse  obedience  to  them;  but  copies  of  the  rec- 
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ords  were  filed  by  the  Attorney-General,  and 
it  was  ordered  by  this  court  that  they  should 
-.      be  received  with  the  same  effect  and  legal  oper* 
'  \  ation  as  if  returned  by  the  clerk.     The  cases 
:^\  were  afterwards  heard  and  considered  together, 
■  .wi  and  the  decision  of  both  was  announced  in  the 
.  /  same  opinion.     In  that  opinion,  the  Chief  Jus- 
Uce  details  the  facts  of  the  two  cases  at  length, 
and  comments  upon  the  character  of  the  luris* 
diction   asserted   by  the  state  Judge  and  the 
state  court ;  by  the  state  Judge  to  supervise  and 
annul  the  proceedings  of  a  commissioner  of  the 
United  States,  and  to  discharge  a  prisoner  com- 
mitted by  him  for  an  offense  against  the  laws 
of  the  United  States;  and  by  the  state  court  to 
supervise  and  annul  the  proceedings  and  Judg- 
ment of  a  District  Court  of  the  United  States, 
and  to  discharge  a  prisoner  who  had  been  in- 
dicted, tried,  and  found  guilty  of  an  offense 
against  the  laws  of  the  United  States  and  sen- 
tenced to  imprisonment  by  that  court. 

And  in  answer  to  this  assumption  of  judicial 
power  by  the  Judges  and  by  the  Supreme  Court 
of  Wisconsin  thus  made,  the  Chief  Justice  said, 
as  follows:  If  they  '^possess  the  jurisdiction  they 
claim,  they  must  denve  it  either  from  the  United 
States  or  the  State.  It  certainly  has  not  been 
conferred  on  them  by  the  United  States;  and  it 
is  equally  clear  it  was  not  in  the  power  of  the 
State  to  confer  it,  even  if  it  had  attempted  to 
do  so ;  for  no  State  can  authorize  one  of  its  Judges 
or  courts  to  exercise  Judicial  power,  b^  ha&ae 
c&rpue  or  otherwise,  within  the  jurisdiction  of 
another  and  independent  government.  And 
although  the  State  of  Wisconsin  is  sovereign 
within  its  territorial  limits  to  a  certain  extent, 
yet  that  sovereignty  is  limited  and  restricted  by 
the  Constitution  of  the  United  States.    And  the 

Sowers  of  the  General  Government  and  of  the 
tate,  although  both  exist  and  are  exercised 
within  the  same  territorial  limits,  are  yet  sepa- 
rate and  distinct  sovereignties,  acting  sepa- 
rately and  independently  of  each  other,  within 
their  respective  spheres.  And  the  sphere  of 
action  appropriated  to  the  United  States,  is  as 
far  beyond  the  reach  of  the  judicial  process 
issued  by  a  state  judge  or  a  state  court,  as  if 
the  line  of  division  was  traced  by  landmarks 
and  monuments  visible  to  the  eye.  And  the 
State  of  Wisconsin  bad  no  more  power  to  au- 
thorize these  proceedings  of  its  Judges. and 
courts,  than  it  would  have  had  if  the  prisoner 
had  been  confined  in  Michigan,  or  in  any  other 
State  of  the  Union,  for  an  offense  against  the 
laws  of  the  State  in  which  he  was  imprisoned." 
It  is  in  the  consideration  of  this  distinct  and 
independent  character  of  the  Government  of  the 
United  States,  from  that  of  the  government  of 
the  several  States,  that  the  solution  of  the  ques- 
tion presented  in  this  case  and  in  similar  cases 
must  be  found.  There  are  within  the  territorial 
limits  of  each  State  two  governments  restricted 
in  their  spheres  of  action,  but  independent  of 
each  other,  and  supreme  within  their  respective 
spheres.  Each  has  its  separate  departments; 
each  has  its  distinct  laws,  and  each  has  its  own 
tribunals  for  their  enforcement.  Neither  govern- 
ment can  intrude  within  the  jurisdiction,  or  au- 
thorize any  interference  therein  by  its  judicial 
ofilcers  with  the  action  of  the  other.    The  two 

f governments  in  each  SState  stand  in  their  respect 
ve  spheres  of  action  in  the  same  independent 
relation  to  each  other,  except  in  one  particular, 
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that  they  would  if  their  authority  embraced  dis- 
tinct territories.  That  particular  consists  in  the 
supremacy  of  the  authority  of  the  United  States 
when  any  conflict  arises  between  Uie  two  gov- 
ernments. The  Constitution  and  the  laws  paised 
in  pursuance  of  it,  are  declared  by  the  Constitn* 
tion  itself  to  be  the  supreme  law  of  the  land,  and 
the  Judges  of  every  State  are  twund  thereby, 
''anything  in  the  Constitution  or  laws  of  any 
State  to  the  contrary  notwithstanding. "  When- 
ever, therefore,  any  conflict  arises  tetween  the 
enactments  of  the  two  sovereignties,  or  in  the  en- 
forcement  of  their  asserted  authorities,  those  of 
the  National  Gk>vernment  must  have  supremacy 
until  the  validity  of  the  different  enactments  and 
authorities  can  be  finally  determined  by  the  tri- 
bunals of  the  United  States.  This  temporary  su- 
premacy, until  Judicial  decision  bjr  the  national 
tribunals,  and  the  ultimate  determination  of  the 
conflict  by  such  decision.are  essential  to  the  pres- 
ervation of  order  and  peace,  and  the  avoidance  of 
forcible  collision  between  the  two  govemmenta. 
"  The  Constitution,"  as  said  by  Mr,  ChttfJue- 
Uce  Taney  ''was  not  framed  merely  to  niard 
the  States  against  danger  from  abroao,  but 
chiefly  to  secure  union  and  liarmony  at  home; 
and  to  accomplish  this  end  it  was  deemed  nee- 
cessary,  when  the  Constitution  was  framed,  that 
many  of  the  rights  of  sovereignty  which  the 
States  then  possessed  should  m  ceded  to  the 
General  Government;  and  that  in  the  sphere  of 
action  assigned  to  it,  it  should  be  supreme  and 
strong  enough  to  execute  its  own  laws  by  its 
own  tribunals,  without  interruption  from  a 
State,  or  from  state  authorities. "  And  the  judi- 
cial power  conferred  extends  to  all  cases  arising 
under  the  Constitution,and  thus  embraces  every 
legislative  Act  of  Congress,  whether  passed  in 
pursuance  of  it,  or  in  disregard  of  its  proynions. 
The  Constitution  is  under  the  view  of  the  tri- 
bunals of  the  United  States  when  any  Act  of 
Congress  is  brought  before  them  for  oonsiders- 
tion. 

Such  being  the  distinct  and  independent 
character  of  the  two  governments,  wiUiin  their 
respective  spheres  of  action,  it  follows  that 
neither  can  intrude  with  its  Judicial  process  into 
the  domain  of  the  other,  except  so  far  as  such 
intrusion  may  be  necessary  on  the  part  of  the 
National  Government  to  preserve  its  rightful 
supremacy  in  cases  of  conflict  of  authority. 
In  th^ir  laws  and  mode  of  enforcement  neither 
is  responsible  to  the  other.  How  their  respect- 
ive laws  shall  be  enacted;  how  they  shall  be 
carried  into  execution;  and  in  what  tribunals, 
or  by  what  officers;  and  how  much  discretion, 
or  whether  any  at  all  shall  be  vested  in  thor 
officers,  are  matters  subject  to  their  own  con- 
trol, and  in  the  regulation  of  which  neither  can 
interfere  with  the  other. 

Now,  among  the  powers  sssigned  to  the  Na- 
tional Government,  is  the  power  '  'to  raise  and 
support  armies' '  and  tho  power  *'to  provide  for 
the  government  and  regulation  of  the  land  and 
naval  forces."  The  execution  of  these  powen 
falls  within  the  line  of  its  duties;  and  its  control 
over  the  subject  is  plenary  and  exclusive.  It 
can  determine,  without  question  from  any  state 
authority,  how  the  armies  shall  be  raised ;  wheth- 
er by  voluntary  enlistment  or  forced  draft;  Uie 
age  at  which  the  soldier  shall  be  received,  and 
the  period  for  which  he  shall  be  taken ;  the  com- 
pensation he  shall  be  allowed,  and  the  service 
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to  which  he  shall  be  assigned.  And  it  can  pro- 
vide the  rules  for  the  Gk>vernDDient  and  regula- 
tion of  the  forces  after  they  are  raised,  define 
what  shall  constitute  military  offenses,  and  pre 
scribe  their  punishment.  Iso  interference  with 
the  execution  of  this  power  of  the  National  Gov- 
ernment in  the  formation,  organization  and 
government  of  its  armies  by  any  state  officials 
could  be  permitted  without  greatly  impairing 
the  efficiency,  if  it  did  not  utterly  destroy,  thS 
branch  of  the  public  service.  Probably  in  every 
count  yand  city  in  the  several  States  there  arc 
one  or  more  officers  authorized  by  law  to  issue 
writs  of  habeat  eorpua,  on  behalf  of  persons 
alleged  to  be  illegally  restrained  of  their  liberty; 
and  if  soldiers  coula  be  taken  from  the  Army 
of  the  United  States,  and  the  validity  of  their 
enlistment  inquired  into  by  any  one  of  these 
officers,  such  proceeding  could  be  taken  by  all 
of  them,  and  no  movement  could  be  made  by 
the  national  troops  without  their  commanders 
being  subjected  to  constant  annoyance  and  em- 
barrassment from  this  source.  The  experience 
of  the  late  rebellion  has  shown  us  that,  in  times 
of  great  popular  excitement,  there  may  be  found 
in  every  State  large  numbers  ready  and  anxious 
to  embarrass  the  operations  of  the  (Government 
and  easily  persuaded  to  believe  every  step.tcULen 
for  the  enforcement  of  its  authority,  illegal  iind 
void.  Power  to  issue  writs  of  hcLbetu  corpus  for 
the  dischai^  of  soldiers  in  the  military,  service, 
in  the  hands  of  parties  thus  disposed,  might  be 
used,  and  often  would  be  used,  to  the  great 
detriment  of  the  public  service.  In  many  exigen- 
cies the  measures  of  the  National  Qovemroent 
might  in  this  way  be  entirely  bereft  of  their 
efficacy  and  value.  An  appeal  in  such  cases  to 
this  court,  to  correct  the  erroneous  action  of 
these  officers,  would  afford  no  adequate  remedy. 
Proceeding  on  habeas  corpus  are  summary,  and 
the  delay  mcident  to  bringing  the  decision  of  a 
state  officer,  through  the  highest  tribunal  of  the 
State,  to  this  court  for  review,  would  neces 
sarily  occupy  years,  and  in  the  meantime,  where 
the  soldier  was  discharged,  the  mischief  would 
be  accomplished.  It  is  manifest  that  the  pow- 
ers of  the  National  (Government  could  not  be 
exercised  with  energy  and  efficiency  at  all  times, 
if  its  acts  could  be  interfered  with  and  controlled 
for  any  period  by  officers  or  tribunals  of  another 
sovereignty. 

It  is  true  similar  embarrassment  ml  sht  some 
times  be  occasioned,  though  in  a  less  degree, by 
the  exercise  of  the  authority  to  issue  the  writ 
possessed  by  judicial  officers  of  the  United 
States,  but  the  ability  to  provide  a  speedy  rem 
edy  for  any  inconvenience  following  from  this 
source  would  always  exist  with  the  National 
Legislature. 

State  judges  and  state  courts,  authorized  by 
laws  of  their  States  to  issue  writs  of  habeas  cor- 
fus,  have, undoubtedly,  a  right  to  issue  the  writ 
in  any  case  where  a  party  is  alleged  to  be  ille- 
gally confined  within  their  limits,  unless  it  ap- 
pear upon  his  application  that  he  is  confined  un- 
der the  authorfty,  or  claim  and  color  of  the  au- 
thority, of  the  united  States,  by  an  officer  of 
that  (Government.  If  such  fact  appear  upon  the 
application  the  writ  should  be  refused.  If  it  do 
not  appear,  the  judge  or  court  issuing  the  writ 
has  a  right  to  inquire  into  the  cause  of  impris- 
onment, and  ascertain  by  what  authority  the 
person  is  held  within  the  limits  of  the  State;  and 
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it  is  the  duty  of  the  Marshal,  or  other  officer 
having  the  custody  of  the  prisoner,  to  give,  by 
a  proper  return,  information  in  this  respect.  His 
return  should  be  sufficient,  in  its  detail  of  facts, 
to  show  distinctly  that  the  imprisonment  is  un- 
der the  authority  or  claim  ana  color  of  the  au- 
thority of  the  United  States,  and  to  exclude  the 
suspicion  of  imposition  or  oppression  on  his 
part.  And  the  process  or  order,  under  which 
the  prisoner  is  held,  should  be  produced  with 
the  return  and  submitted  to  inspection.in  order 
that  the  court  or  judge  issuing  the  writ  may  see 
that  the  prisoner  is  held  by  the  officer,  in  good 
faith,  under  the  authority  or  claim  and  color 
of  the  authority  of  the  United  States,  and  not 
under  the  mere  pretense  of  having  such  author- 
ity. 

This  right  to  inquire  by  process  of  habeas  cor- 
pas,  and  the  duty  of  the  officer  to  make  a  return 
"grows  necessarily"  says  Mr.  Chief  Justice  Ta- 
ney, "out  of  the  complex  character  of  our  (Gov- 
ernment and  the  existence  of  two  distinct  and 
separate  sovereignties  within  the  same  territo- 
rial space,  each  of  them  restricted  in  its  power, 
and  each  within  its  sphere  of  action,  prescribed 
by  the  Constitution  of  the  United  States,  inde- 
pendent of  the  other.  But,  after  the  return  is 
made,  and  the  state  judge  or  court  judicially 
apprised  that  the  party  is  in  custody  under  the 
authority  of  the  United  Slates,they  can  proceed 
no  further.  They  then  know  that  the  prisoner 
is  within  the  dominion  and  jurisdiction  of  an- 
other government,  and  that  neither  the  writ  of 
habeas  corpus  nor  any  other  process  issued  under 
state  authority  can  pass  over  the  line  of  division 
between  the  two  sovereignties.  He  is  then  with- 
in the  dominion  and  exclusive  jurisdiction  of  the 
United  States.  If  he  has  committed  an  offense 
against  their  laws,  their  tribunals  alone  can  pun- 
ish him.  If  he  is  wrongfully  imprisoned,  their 
judicial  tribunals  can  release  him  and  afford  him 
redress." 

Some  attempt  has  been  made  in  adludications, 
to  which  our  attention  has  been  called,  to  limit 
the  decision  of  this  court  in  Ableman  v.  Booth, 
21  How..  506  [61  U.  S.,  XVI.,  16^*1,  and  The 
United  States  v.  Booth,  21  How..  506  [61 U.  S., 
XVI.,  169],  to  cases  where  a  prisoner  is  held 
in  custody  under  undisputed  lawful  authority 
of  the  United  States,  as  distinguished  from  his 
imprisonment  under  claim  and  color  of  such  au- 
thority. But  it  is  evident  that  the  decision  does 
not  aamit  of  any  such  limitation.  It  would  have 
been,  unnecessary  to  enforce,  by  any  extended 
reasoning,  such  as  the  ClUef  Justice  uses,  the  po- 
sition that  when  it  appeared  to  the  judge  or  of- 
ficer issuing  the  writ,  that  the  prisoner  was  held 
under  undisputed  lawful  authority,  he  should 
proceed  no  further.  No  federal  judge  eVen 
could,  in  suq|i  case,  release  the  party  from  im- 
prisonment, except  upon  bail  when  that  was  al- 
lowable. The  detention  being  by  admitted  law- 
ful authority,  no  judge  could  set  the  prisoner  at 
liberty,  except  in  that  way,  at  any  stage  of  the 
proceeding.  All  that  is  meant  by  the  lansuaffe 
used  is,  that  the  state  judge  or  state  court  should 
proceed  no  further  when  it  appears,  from  the 
application  of  the  party,  or  the  return  made, 
that  the  prisoner  is  held  by  an  officer  of  the 
United  States  under  what,  in  truth,  purports  to 
be  the  authority  of  the  United  States;  that  is, 
an  authority,  the  validity  of  which  is  to  l)e  de- 
termined by  the  Constitution  and  laws  of  the 
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United  States.  If  a  party  thus  held  be  illegally 
iniprifioaed  it  is  for  the  courts  or  judicial  officers 
of  the  United  States,  and  thdte courts  or  officers 
alone,  to  grant  him  release. 

This  limitation  upon  the  power  of  state  tri- 
bunals and  state  officers  furnishes  no  just  ground 
to  apprehend  that  the  liberty  of  the  citizen  will 
there Dv  be  endangered.  The  United  States  are 
as  mucn  interested  in  protecting  the  citizen  from 
illegal  restraint  under  their  autnority,as  the  sev- 
eral States  are  to  protect  him  from  the  like  re- 
straint under  their  authority,  and  are  no  more 
likely  to  tolerate  any  oppression.  Their  courts 
and  judicial  officers  are  clothed  with  the  power 
to  issue  the  writ  of  haJbects  corpus  in  all  cases, 
where  a  party  is  illegally  restrained  of  his  lib- 
erty by  an  officer  of  the  United  States,  whether 
such  illegality  consist  in  the  character  of  the 

{)roce8s,  the  authority  of  the  officer,  or  the  inva- 
idity  of  the  law  under  which  he  is  held.  And 
there  is  no  just  reason  to  believe  that  they  will 
exhibit  any  hesitation  to  exert  their  power,  when 
it  is  properly  invoked.  Certainly  there  can  be 
no  ground  for  supposing  that  their  action  will 
be  less  prompt  and  efficient  in  such  cases  than 
would  be  that  of  state  tribunals  and  state  offi- 
cers." Seatey  v.  Seymour,  3  Ciiflf.,  439;  IntJie 
Matter  of  KeeUr,  Hemp.,  306. 

It  follows,  from  Uie  views  we  have  expressed, 
that  the  Court  Coifimissioner  of  Dane  County 
was  without  jurisdiction  to  issue  the  writ  of  ha- 
beas corpus  for  the  discharge  of  the  prisoner  in 
this  case,  it  appearing,  upon  the  application  pre- 
sented to  him  lor  the  writ, that  the  prisoner  was 
held  by  an  officer  of  the  United  States,  under 
claim  and  color  of  the  authority  of  the  United 
States,  as  an  enlisted  soldier  mustered  into  the 
military  service  of  the  National  Government; 
and  the  same  information  was  imparted  to  the 
commissioner  by  the  return  of  the  officer.  The 
commissioner  was.  both  by  the  application  for 
the  writ  and  the  return  to  it,  apprised  that  the 
prisoner  was  within  the  dominion  and  jurisdic- 
tion of  another  goyernment,  and  that  no  writ  of 
liabeas  corpus  issued  by  him  could  pass  over  the 
line  which  divided  the  two  sovereignties. 

The  conclusion  we  have  reached  renders  it  un- 
necessary to  consider  how  far  the  declaration  of 
the  prisoner  as  to  his  age,  in  the  oath  of  enlist- 
ment, is  to  be  deemed  conclusive  evidence  on 
that  point  on  the  return  to  the  writ. 

ThejudgmerU  of  the  Supreme  Court  of  Wiscon- 
sin must  be  reversed,  and  it  is  so  ordered. 

Mr.  Chief  Justice  CluLue.  diaseniing: 
I  cannot  concur  in  the  opinion  just  read.  I 
have  no  doubt  of  the  right  of  a  state  court  to 
inquire  into  the  jurisdiction  of  a  Federal  Court 
upon  habeas  corpus,  and  to  discharge  when  sat- 
isfied that  the  petitioner  for  the  wru  is  restrained 
of  liberty  by  the  sentence  of  a  court  without  ju- 
risdiction. If  it  errs  in  deciding  the  question  of 
jurisdiction,  the  error  must  be  corrected  in  the 
mode  prescribed  by  the  25th  section  of  the  Judi 
ciary  Act;  not  by  denial  of  the  right  to  make  in- 
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I  have  still  less  doubt,  if  possible,  that  a  writ 
of  habeas  corpus  may  issue  from  a  state  court 
to  inquire  into  the  validity  of  imprisonment  or 
detention,  without  the  sentence  of  any  court 
whatever,  by  an  officer  of  the  United  States. 
The  state  court  may  err;  and  if  it  does,  the  er- 1 
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ror  may  be  corrected  here.  The  mode  has  beoi 
prescribed  and  should  be  followed. 

To  deny  the  right  of  state  courts  to  issue  the 
writ,  or,  what,  amounts  to  the  same  thing, to  con- 
cede the  right  to  issue  and  to  deny  the  right  to 
adjudicate,  is  to  deny  the  right  to  protect  the 
citizen  by  habeas  corpus  against  arbitrary  impris- 
onment m  a  large  class  of  cases  and,  I  am  thor- 
oughly persuaded,  was  never  within  the  con- 
templation of  the  Convention  which  framed  or 
the  people  who  adopted  the  Constitution.  That 
instrument  expressly  declares  that  "theprivil^e 
of  the  writ  of  habeas  corpus  shall  not  be  sus- 
pended, unless  when,  in  case  of  rebellion  or  in- 
vasion, the  public  safety  may  require  it.'* 

Cit«d-106  n.  S.,  as ;  HI  U.  S.,  (E»,  63S,  633,  634 ;  1 
Hughes,  588. 
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THE  HEIRS  OP  JUAN  BAUTI8TA  VIGIL. 
Deceased,  et  al. 

(See  S.  C,  13  WaU.,  44»-458.) 

Mexican  lands,  rules  for  their  disposal— power  of 
€hvemors,and  of  the  Departmental  Assemb^ 
— invalid  grant. 

1."  The  only  laws  in  force  in  the  territories  of 
Mexico  for  the  disposition  of  the  public  lands  with 
the  exception  of  those  relatlnsr  to  missions  and 
towns,  are  the  Act  of  the  Mexican  Conjrress  of  18&4, 
and  the  Reirulations  of  1828. 

2.  The  power  to  cede  public  lands  depended  en- 
tirelv  on  the  uses  to  woich  they  were  to  be  put, 
which  were  cultivation  or  settlement. 

8.  The  legal  rlsrht  to  dispose  of  them  for  other  ob- 
jects was  withdrawn  from  the  local  authorities,  and 
rested  alone  with  the  Supreme  Government. 

4.  These  regulations  conferred  on  the  Govemore 
of  the  Territories  the  authority  to  jTrant  vacant 
lands,  and  did  not  delegate  it  to  the  Departmental 
Assembly. 

6.  Where  a  grrant  was  the  sole  Act  of  the  Assem- 
blytand  had  not  the  Governor's  reoommendatton  in 
its  favor  it  was  invalid. 

[No.  40.] 

Argued  Feb.  IS,  187f.       Decided  Mar.  4, 18? f. 

APPEAL  from  the  Supreme  Court  for  the 
Territory  of  New  Mexico. 

This  is  an  appeal  by  the  United  States  from 
the  judgment  of  the  Supreme  Ck>urt  of  the  Ter- 
ritory of  New  Mexico,  confirming  the  land  claim 
of  the  petitioners  in  that  court,  filed  under  the 
provisions  of  the  5th  section  of  the  Act  of  Con- 
gress of  June  21.  1860.  Laws  of  1859  and  1880, 
p.  72. 

Under  the  provisions  of  section  6  of  an  Act 
of  Congress  dated  July  22, 1854(1  Brightly.  Dig. 
U.  S.  L.,  p.  576,  sec.  642),  this  claim  was  first 
presented  oy  the  claimants  May  28,  1859.  to  the 
Surveyor- General  of  New  Mexico,  for  exami- 
nation and  report  to  Congress  on  its  validity. 
After  a  full  examination,  it  was  rejected  by  him 
Aug.  29,  1859,  mainly  on  the  ground  that  the 
grant  having  been  conditional  and  none  of  the 
conditions  having  been  performed  by  the  grant- 
ees, the  grant  was  invalid  as  a  claim  against  the 
United  States. 

From  this  decision  the  claimants  appealed  to 
Congress  and,  subsequently,  under  the  provis- 
ions of  the  5th  section  of  the  Act  of  June  21. 
Ib60,  Juan  B.  Vigil  and  those  claiming  under 
him  were  authorized  to  bring  suit  against  the 
United  States  in  the  Supreme  Court  of  t  tie  Ter- 
ritory of  New  Mexico,  within  two  years  from 
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the  passage  of  that  Act.  The  present  suit  was 
instituted  within  that  time  in  that  court,  by  a 
petition  filed  Oct.  25,  1860. 

In  that  court,  Jan.  25, 1867.  a  judgment  was 
rendered  by  it  confirming  the  claim  of  the  peti- 
tioners. The  United  States  appealed.  On  a  mo- 
tion made  bv  the  appellees  at  the  beginning  of 
December  Term,  1870,  to  dismiss  this  appeal 
on  the  ground  that  it  had  not  been  taken  in 
time,  this  court  refused  to  dismiss  the  appeal, 
holding  that  it  was  well  taken  and  in  time. 

U,  8,  V.  Vigil,  10  Wall.,  423  (77  U.  S..  XIX., 
954). 

The  case  is  further  slated  by  the  court. 

Mewrs.  B.  H.  Bristowt  Solicitor- Oen.  and 
John  A.  Wills,  special  counsel,  for  appel- 
lant: 

The  judgment  ought  to  be  reversed: 

1.  Because  the  pretended  land  grant  relied 
upon  in  this  case  was  made  by  the  Department- 
al Assembly  of  New  Mexico,  not  only  without 
authority  of  Mexican  law,  but  contrary  to  the 
established  forms  of  said  law  for  making  grants 
of  national  public  land. 

2.  Because,  supposing  the  grant  to  have  been 
legally  made,  its  existence  was  not  legally 
prbvea  in  the  court  below  by  the  necessary  and 
indispensable  Mexican  record  and  archive  evi- 
dence of  the  grant  and  because,  on  the  con- 
trary, the  only  written  evidence  of  its  existence 
which  was  offered  by  the  claimants,  admitted 
by  the  court  and  objected  to  by  the  appellants, 
was  produced  from  the  private  possession  of 
the  claimants  themselves,  authenticated  only 
by  oral  evidence  as  to  the  genuineness  of  the 
handwriting  and  of  the  signatures  to  the  pa- 
pers. 

3.  Because  there  is  both  intrinsic  and  extrin- 
sic evidence  of  fraud  in  the  title  papers. 

4.  Because,  the  grant  being  conditional,  and 
the  right  to  a  confirmation  of  it  against  Mexico 
or  the  United  States  being  merely  equitable,  the 
claimants  have  no  equity  from  want  of  consid- 
eration arising  out  of  a  total  failure  to  perform 
the  conditions  of  the  grant,either  before  or  since 
the  transfer  of  the  sovereignty  in  New  Mexico 
to  the  United  States. 

5.  Because,  assuming  the  authority  from  the 
Governor  to  the  judge  to  make  it,  and  the  doc- 
ument dated  Sep.  16,  1846,  containing  the  order 
based  upon  it,  all  to  be  genuine  and  legally 
proved,  the  order  suspending  the  obligation  of 
the  grantees  to  perform  the  conditions  of  the 
grant  was  inoperative  and  void:  1.  Because  the 
authority  to  make  it  must  have  been  given  and 
executed  after  the  said  Sep.  16,  1846;  and  2. 
Because  at  that  time,  neither  the  Mexican  nor 
the  American  Governor  nor  the  judge  could  le- 
gally make  or  execute:  (1)  because  the  sover- 
eignty of  Mexico  in  New  Mexico  over  its  pub- 
lic lands  had  ceased  Aug.  22,  1846,  by  the 
proclamation  of  General  Kearney  nearly  a 
month  before;  and  (2)  because  the  laws  of  the 
United  States  conferred  no  such  authority  on 
either  of  those  ofiicers. 

U.  S.  V.  VaU^o,  1  Black,  541  [66  U.  S., 
XVII.,  282], 

The  Law  of  1824.and  the  Reflations  of  1828, 
are  the  only  laws  of  New  Mexico  on  the  subject 
of  granting  public  lands  in  the  territory,  ex- 
cepting those  regulating  towns  and  missions, 
and  the  authority  of  the  Governors  and  other 
officers  is  defined  by  them. 
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1  Black,  541, 654(66  U.  3..  XVII.,  232,  234). 
Nelson,  J.;  see.  also,  U.  8.  v.  Workman,  1 
Wall.,  761  (68  U.  S.,  XVII.,  710);  Ui  8,  v. 
Cambuston,  20  How.,  63  (61  U.  S..  XV..  830). 

The  Organic  Bases  of  June  13.  1853,  con- 
ferred no  new  authority  upon  the  Department- 
al Assembly  of  New  Mexico,  in  the  matter  of. 
national  grants  to  the  national  public  lands;  but 
grants  of  such  lands  within  said  department 
were  to  be  governed  under  that  Constitution 
and  as  they  had'  been  before,  viz. :  by  the  Col- 
onization Law  of  1824  and  the  Regulations  of 
1828.  It  was  so  ruled  in  U.  8.  v.  Workman 
{supra)  and  U.  8.  v.  Jon6%,  1  Wall.,  766  (68  U. 
S..  XVII..  712). 

It  is  clear  that  this  grant  was  made,  not  only 
without  authority  of  Taw.  but  contrary  to  the 
forms  prescribed  by  those  laws. 

1.  The  consideration  of  the  grant  was  illegal. 
The  Law  of  Aug.  28,  1824,  commonlv  called 

the  Colonization  Law  of  1824.,  is  strictly  a  col- 
onization law.  under  which  grants  were  to  be 
made  in  consideration  of  settlement,  cultivation 
and  improvement  of  the  land  granted.  It  does 
not  contemplate  a  grant  of  puolic  land  in  con- 
sideration of  public  improvements,  such  as 
those  proposed  by  the  petitioners. 

See  U,  8.  v.  VaUejo,  1  Black.  541  (66  U.  8. , 
XVIL,  232);  U.  8,  v.  CastiUero,  2  Black.  18  (67 
U.  S..  XVIL,  860);  CT.  8.y.  Workman,  1  Wall., 
745  (68  U.  S.,  XVU.,  705);  CT.  8.  v.  Jonss,  1 
Wall..  766  (68  U.  S.,  XVIL.  712) 

2.  The  quantity  of  land  attempted  to  be 
granted  was  illegal  and  excessive. 

U.  8.  V.  HartneU,  22  How.,U.  S.,  286 (63 U. 
8..  XVL.  340);  U.  8.  v.  Larkin,  18  How.,  557 
(59  U.  S.,  XV..  485);  Soland  v.  U.  8.,  7  Wall . 
750  (74  U.  S..  XIX.,  186). 

3.  The  grant  was  not  made  according  to  the 
Regulations  of  1828. 

1.  It  purports  to  have  been  made  by  the  De- 
partmental Assembly.  Under  the  first  and  fifth 
Regulations  of  1 828.  the  grant  should  have  been 
made  by  the  Governor,  with  the  approval  of 
the  Departmental  Assembly. 

See  10  Wall,  238  (77  U.  S..  XIX.,  903). 

In  this  case  this  order  was  reversed.  The 
most  that  can  be  claimed  is,  that  the  grant  was 
made  by  the  Departmental  Assembly,  with  the 
approval  of  the  Governor. 

2.  It  was  not  made  in  accordance  with  the 
regulations,  which  required  a  petition  to  the 
Governor  setting  forth  the  qualifications  of  the 
petitioner,  and  a  map  of  the  land  solicited ;  a 
reference  of  it  by  him  to  the  local  authorities 
for  a  report;-  a  concession  of  the  land  by  the 
Governor;  the  approval  of  the  Departmental 
Assembly ;  a  titulo  made  by  the  Governor ;  a 
record  of  the  grant  in  the  archives  of  the  gov- 
ernment. For  a  copy  of  these  regulations  see 
10  Wall.,  231- (77  U.  S.,  XIX.,  902).  for  an  ab- 
stract, see  U.  8.  V.  8utter,  21  How.,  180  (62  U. 
S.,  XVL.  122);  U.  8.  V.  CamlmMton,  20  How., 
59(61  U.  S.. XV..  828). 

Messrs.  Thomas  Ewing^t  Jr.,  and  J.  S. 
WattSt  for  appellees: 

The  following  propositions  are  insisted  on 
by  the  appellant: 

1.  That  the  consideration  was  illegal.  It  will 
be  observed  the  grant  is  "  for  the  purpose  of 
constructing  wells  and  cultivating  the  land,  so 
far  as  their  means  will  permit." 

Appellant  cites  cases  to  the  effect  that  under 

608 


449-453 


SUPBBMB  COUBT  OF  THB  UnTTBD  BTATBS. 


Dbc.  Tsbm. 


the  colonization  law  and  regulations,  no  power 
was  giycn  to  sell  public  land.  The  1st  section 
of  the  Kegulations  of  1828.  gave  the  Governors 
of  the  Territories  power  to  grant  vacant  lands 
to  "either  Mexicans  or  foreigners  who  may 
petition  for  them  for  the  purpose  of  cultivation 
or  settlement."  The  purpose  named  in  the  pe- 
tition necessarily  involved  settlement,  and  the 
decree  expressly  states  that  the  grant  is  made 
for  the  purpose  of  cultivation.  If  the  sinking 
of  wells,  to  facilitate  settlements  of  the  waste 
Jornado,  was  not  of  itself  a  legal  consideration, 
a  proposition  which  we  do  not  admit,  yet  it 
was  not  an  unlawful  one;  and  excluding  it, 
there  remained  the  sufQcient  consideration  of 
cultivation  to  support  the  grant. 

2.  Counsel  for  the  appellant  further  object 
that  the  grant  was  not  made  according  to  the 
Regulations  of  1828.  They  do  not  approve  of 
the  form  of  grant  adopted  by  the  Governor, 
m  submitting  the  i>ctition  to  the  Assembly. 
They  object  that  there  was  no  map  of  the  Jor- 
nado, though  its  bounds  were  natural  objects, 
familiar  to  every  New  Mexican,  to  wit:  the  Bio 
Grande  on  one  side  and  the  Sandia  Mountains 
on  the  other,  from  end  to  end  of  the  famous  des- 
ert. And  they  also  object  that  there  was  no 
reference  to  anyone  to  ascertain  what  was 
known  to  everyone  as  to  its  extent  and  charac- 
ter. This  class  of  objections  has  heretofore  been 
summarily  disposed  of  by  this  court,  and  needs 
no  discussion  now. 

See  Homsby  v.  U.  8.,  10  Wall.,  224  (77  U. 
a,  XIX.,  900). 

8.  And,  finally,  it  was  objected  that  the 
(;^uantity  of  land  granted  was  illegal  and  exces- 
sive. 

Admitting,  for  the  present,  that  the  12th 
section  of  the  Colonization  Law  of  1824  fixes 
eleven  leagues  as  the  maximum  of  the  grant  so 
made  in  a  temtory  and  to  a  Mexican ;  still,  this 
court  must  decree  in  favor  of  the  appellees  for 
the  whole;  because, 

(a)  This  case  is  to  be  decided  not  by  the  laws 
only,  but  also  by  the  usages  and  customs  of 
Mexico  respecting  these  grants.  42  Stat,  at  L., 
72. 

It  was  the  usage  in  California  to  name  the 
number  of  leagues  granted  and  to  regard  eleven 
leagues  as  the  maximum  grant  to  any  one  per- 
son. But  in  New  Mexico  the  usage  was  different. 
Duran  and  Donaciano  Vigil,  who  had  been  for 
many  years  ofiicials  of  the  department,  test! 
fied  that  the  custom  which  prevailed  under  the 
rule  of  Spain,  to  grant  by  boundaries  without 
regard  to  quantity,  was  continued  under  the 
Empire  and  afterwards  the  Republic  of  Mex 
ico,  down  to  the  acquisition  by  the  United 
States.  This  statement  is  confirmed  by  the  re- 
port of  the  Commissioner  of  the  General  Land 
Office.  1871,  p.  63,  from  which  it  appears  that 
out  of  fourteen  grants  in  that  Territory,  con- 
firmed by  Congress  in  1860,  only  five  were 
for  any  given  or  even  estimated  number  of 
leagues. ' 

This  custom  had  the  assent  of  the  Supreme 
Government,  because  the  grants  were  required, 
by  the  9th  article  of  the  Regulations  of  1828, 
to  be  reported  by  the  Departmental  Governor 
to  the  Supreme  Government  quarterly,  and  the 
presumption  is  that  they  were  so  reported. 
Nearl  V  all  of  them  were  by  boundaries  without 
regard  to  quantity,  and  among  them  were  some 
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grants  notoriously  in  exceea  of  elcTen  kagpes. 
The  Supreme  Government  made  no  objection, 
but  permitted  the  usage  to  continue  for  over 
twenty  years  after  the  Colonization  Law  was 
passed ;  and  under  it  grew  up  all  the  titles  of 
that  countiT  existing  when  it  was  annexed  to 
the  United  States. 

As  Mexico  recognized  such  grants,  so  will 
this  court;  for  the  customs  and  osages  of  the 
Departmental  and  of  the  Supreme  Government 
are  of  eoual  rank  with  the  laws  of  Mexico,  in 
determining  the  decision  here.  It  makes  no 
difference  whether  the  custom  so  prevailing  in 
New  Mexico  was  in  disregard  of  the  oolomza- 
tion  law;  or  whether  the  Supreme  Executive 
neglected  his  duties  or  overstepped  his  powers 
in  permitting  it;  or  whether  such  custom  was 
peculiar  to  that  department.  If,  in  fact,  this  cus- 
tom existed  and  titles  in  New  Mexico  grew  up 
under  it,  then  it  must  control  the  judgment  of 
this  court  under  the  principles  of  decnsioa  es- 
tablished by  the  Act  which  gives  it  juriadicUoii 
of  this  cause. 

Moreover,  this  custom  lias  been  recognized 
by  the  Political  Departments  of  our  Goveni- 
ment.  The  Secretary  of  the  Interior  reported 
to  Congress  for  confirmation  many  of  the 
grants  made  under  it;  some  of  which  were 
known  to  be  largely  in  excess  of  eleven  leagues, 
and  the  quantity  of  most  of  the  others  was 
wholly  unknown.  Tet,  with  the  facta  und^- 
stood,  no  question  was  made  by  either  the  Ex- 
ecutive or  Congress  as  to  excess  of  quantity. 
and  the  grants  were  confirmed. 

Thou^  the  quantity  be  illegal  and  exoeasive, 
yet  the  title  passed  from  the  Government  and 
vested  in  the  grantees  for  the  whole  tract  de- 
scribed 

Whiie  V.  BuTTOey,  20  How..  847  (61  U.  &, 
XV.,  888);  17  Vm.  Abr..  104,  pi.  21;  (hueta 
V.  Rain,  5  Hayw.,  108;  28  Tex.,  234;  25  CaL, 
440;  29  CaL,  309. 

There  is  no  allegation  tliat  the  alleged  exoesi 
is  the  result  of  fraud.  Hence,  not  onl^  has 
this  court  no  jurisdiction,  but  the  United  btates 
has  no  right  to  reduce  or  destroy  this  gnmu 

Overton  v.  Campbell,  5  Hayw.,  215;  Owetuj. 
Sain  (mpra);  23  Tex.,  284. 

Mr,  Justice  DaTis  delivered  the  opinion  of 
the  court : 

This  is  a  suit  to  try  the  title  to  a  tract  of 
land  of  large  dimensions  in  the  Territory  of 
New  Mexico,  which  the  apbelleea  insist  was 
granted  in  conformity  with  Mexican  law.  The 
claim  was  first  presented  to  the  Surveyor  Gen- 
eral of  New  Mexico  for  confirmation,  and  by 
him  rejected.  Not  satisfied  with  this  decisioD, 
the  claimants  applied  to  Congress  for  relief. 
and  a  law  was  passed  for  their  benefit,  which 
authorized  them  to  institute  a  suit  in  the  Su- 
preme Court  of  the  Territory  of  New  Mexico 
against  the  United  States.  The  law  went 
further  and  declared  that  the  same  {Nrincipie 
should  be  applied  to  the  determination  of  the 
controversy  which  Congress  had  prescribed  for 
the  decision  of  similar  land  claims  in  Califor- 
nia,  derived  under  the  authority  of  the  Mexi- 
can Government. 

The  case  was  ably  and  elaborately  argued, 
and  a  wide  range  taken  in  the  discuasion  of 
collateral  questions,  which  we  do  not  think  it 
necessary  to  notice,  as  the  grant  itself  was  un- 
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authorized  by  Mexican  law,  aad  ttie  United 
States,  in  oonsequence  of  this,  under  no  obli- 
gation to  recognize  it. 

It  appears  by  the  record  that  Vigil,  and  his 
compeers,  on  the  28th  of  December,  1845,  ad- 
dressed a  petition  to  the  most  excellent  Depart- 
menta]  Assembly,  through  Armijo,  Governor 
of  New  Mexico,  asking  for  a  grant  of  the  Jor- 
nada del  Muerto,  binding  themselves,  if  the 
grant  were  made,  to  construct  two  wells  for  the 
relief  and  aid  of  travelers,  and  establish  two 
factories  for  the  use  of  the  State,  and  to  pro- 
tect Uiem  from  hostile  invasion.  The  (Governor 
transmitted  the  petition  to  the  Assembly,  but 
declined  to  recommend  that  favorable  action 
should  be  taken  upon  it,  on  account  of  the  un- 
usual character  of  the  transaction.  The  posi- 
tion of  the  Gk>vemor  was  ineffectual  to  restrain 
the  Assembly,  for  on  the  10th  of  January,  1846, 
it  granted  the  Jornada  to  the  petitioners, for  the 
purpose  of  constructing  wells  and  cultivating 
the  lands  so  far  as  their  means  would  permit, 
without  being  entitled  to  an  exclusive  right  of 
pasture. 

The  tract  of  land  disposed  of  in  this  way 
embraced  an  area  of  over  two  million  acres. 

The  further  history  of  this  proceeding  is  unim- 
portant, for,  in  our  opinion,  the  Assembly  had 
no  power  to  cede  this  territory;  nor,  indeed,  if 
the  cession  had  been  bv  the  Qovemor  and  ap 
prov^  bv  the  Assembly,  could  it  be  upheld. 

It  has  been  repeatedly  decided  by  this  court, 
that  the  only  laws  in  force  in  the  Territories  of 
Mexico  for  the  disposition  of  the  public  lands, 
with  the  exception  of  those  relating  to  missions 
and  towns,  are  the  Act  of  the  Mexican  Con- 
gress of  1824  and  the  Regulations  of  1828. 
The  avowed  purpose  of  the  Congress  in  enact- 
ing this  law,  and  of  the  Supreme  Government 
in  carrying  it  into  effect,  was  to  colonize  the 
public  domain :  to  preserve  it  for  settlement  or 
cultivation.  The  favor  of  the  Legislature  has, 
doubtless,  been  often  abused  by  unworthy  min- 
isters in  charge  of  the  remote  Territories,  but 
this  consideration  in  nowise  detracts  from  the 
wisdom  of  the  policy  on  this  subject.  This 
policy  recognized  the  obligation  resting  on  the 
Qovemment  to  hold  the  public  lands  as  a  pub- 
lic trust,  to  be  administered  for  the  benefit  of 
those  who  would  settle  upon  them  or  cultivate 
them.  They  could  not  be  sold  for  money,  nor 
granted  away  in  consideration  of  past  public 
services,  nor  on  condition  of  making  public 
improvements,  of  use  to  the  traveling  commu- 
nity, or  of  general  benefit  to  the  State.  The 
power  to  cede  them  depended  entirely  on  the 
uses  to  which  they  were  to  be  put,  and  these, 
as  we  have  seen,  were  cultivation  or  settlement. 
The  legal  right  to  dispose  of  them  for  other 
objects,  was  withdrawn  from  the  local  authori- 
ties, and  rested  alone  with  the  Supreme  Gov- 
ernment. 

If  the  policy  of  the  law  were  wise,  so  were 
the  regulations  established  for  the  purpose  of 
carrying  out  its  provisions.  These  regulations 
conferred  on  the  Governors  of  the  Territories 
'*the  political  chiefs"  as  they  are  called,  the 
authority  to  grant  vacant  lands,  and  did  not 
delegate  it  to  the  Departmental  Assembly.  It  is 
true  the  grant  was  not  complete  until  the  ap 
proval  of  the  Assembly,  and  in  this  sense  the 
Assembly  and  Governor  acted  concurrently, 
but  the  initiative  must  be  taken  by  the  Gov- 
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ernor.  He  was  required  to  act  in  the'  first  in- 
stance— ^to  decide  whether  the  petitioner  was  a 
fit  person  to  receive  the  grant,  and  whether 
the  land  itself  could  be  ^nted  without  preju- 
dice to  the  public  or  individuals.  In  case  the 
information  was  satisfactory  on  these  points,  he 
was  authorized  to  make  the  grant,  and  at  the 
proper  time  to  lay  it  before  the  Assembly,  who 
were  required  to  jpve  or  withhold  their  con- 
sent. They  were  m  this  respect  an  advisory 
body  to  the  Governor,  and  sustained  the  same 
relation  to  him  that  the  Senate  of  the  United 
States  does  to  the  President  in  the  matter  of 
appointments  and  treaties.  The  Mexican  Gk)v- 
emment  chose  to  intrust  to  an  oflScer  appointed 
by  it,  the  execution  of  its  policy  on  the  subject 
of  the  public  domain,  rather  than  to  an  elective 
assembly,  over  whose  conduct  it  could  not  in 
the  nature  of  things  exercise  the  same  super- 
vision and  control.  It  would  seem,  owing  to 
the  remoteness  of  the  Territories  from  the  seat 
of  the  General  Government,  and  the  sparseness 
of  the  population,  that  the  wisdom  of  the  selec- 
tion could  not  be  disputed ;  but  be  this  as  it 
may,  it  was  the  undoubted  right  of  the  Mexi- 
can €k>vernment  to  decide  the  question  for  it- 
self, and  this  court  cannot  be  required  to  go 
further  than  to  give  effect  to  that  decision. 

These  views  dispose  of  this  case,  for  the 
grant  in  controversy  was  the  sole  Act  of  the 
Assembly,  and  has  not  even  the  element  of  the 
Gk)vemor's  recommendation  in  its  favor. 

But  if  it  were  otherwise,  and  the  cession 
were  the  act  of  the  Governor,  it  would  still  be 
invalid,  because  it  would  violate  the  funda- 
mental rule  on  which  the  right  of  donation 
was  placed  by  the  law.  The  essential  element 
of  colonization  is  wanting  and,  besides,  the 
number  of  acres  granted  was  enormously  in 
excess  of  the  maximum  quantity  gran  table  un- 
der the  law.  The  decrees  of  the  courts  of 
Spain  are  invoked  as  an  authority  for  this 
^rant,  but  it  is  sufficient  to  say  that  they  were 
mvoked  for  a  similar  purpose  in  Vallejo*8  case 
1  Black,  541  [66  U.  S.,  XVII.,  232 J,  and 
were  decided  to  be  inapplicable  to  the  state 
of  things  existing  in  Mexico  after  the  revo- 
lution of  1820.  And  the  Organic  Bases  of 
the  Mexican  Republic  of  June  13,  1843,  are 
equally  ineffectual  to  support  this  grant.  If 
it  be  conceded  the  powers  of  the  Departmental 
Assembly  were  enlarged  by  these  decrees,  so 
far  as  the  private  property  belonging  to  the 
department,  as  a  municipal  organization,  is 
concerned,  yet  they  effected  no  change  in  the 
mode  of  disposing  of  the  public  lands,  nor  was 
the  colonization  policy  of  1824  at  all  altered 
by  them,  for  they  expressly  declare  that  **in 
alienations  of  lands,  the  existing  laws  will  be 
observed,  and  what  the  colonization  laws  deter- 
mine." 

In  any  aspect  of  this  case,  the  claim  for  this 
large  tract  of  land  has  no  foundation  to  rest 
upon.  The  Departmental  Assembly,  aided  in 
a  certain  sense  by  the  Governor,  usurped  the 
prerogative  of  the  Supreme  (Government,  and 
no  ingenuity  of  reasoning  can  sanction  a  pro- 
ceeding which  was  not  only  without  authority 
of  law,  out  contrary  to  the  forms  prescribed  by  it. 

The  judgment  of  the  Supreme  Court  of  t?ie 
Territory  of  New  Mexico  is  reversed,  and  the 
cause  remanded  to  that  court,  with  directions  to 
enter  a  decree  dismissing  the  petition, 
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EDWARD  J.  GAY  et  al.,  Appts,, 

V. 

UNITED  STATES. 

(See  8.  C,  *'Oay'8  Oold,"  18  Wall.,  868-888.) 

Trectsury  regulation  forbidding  tranaportaUon  of 
coin^ Presidents  ProdaviaHon  ofpa/rdon — cf- 
fect  of  on  forfeited  property. 

1.  The  treasury  regulation  No.  22,  forbidding  all 
transportation  of  coin  or  bullion  to  any  State  or 
section  declared  by  the  President's  Proclamation 
to  be  in  insurrection  was  valid  and  was  autliorized 
by  the  Act  of  May  20,  18(12. 

2.  Gold  coin  in  packages  and  not  used  for  travel- 
ing expenses  was  merchandise  in  1864,  In  point  of 
fact,  and  was  within  the  mischief  to  be  remedied  by 
the  Non- intercourse  Acts  of  July  13, 1861,  and  May, 
20,  1862. 

3.  The  Proclamation  of  pardon  and  amnesty  of 
President  Johnson  of  December,  26,  1868,  was 
limited  to  persons  **who  participated  in  the  late  in- 
surrection or  rebellion"  and  to  the  offense  of  "trea- 
son against  the  United  States  or  adhering  to  their 
enemies  during  the  late  civil  war." 

4.  It  did  not,  therefore,  restore  to  a  person  not 
engaged  in  the  insurrection  property  forfeited  un- 
der the  non-intercourse  laws,  although  the  prop- 
erty remained  in  court  in  proceedings  not  con- 
cluded when  the  Proclamation  was  issued. 

[No.  113.1 
Submitted  Feb.  23,  1872.  Decided  Mar.  18, 1872. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  Louisiana. 
The  case  is  stated  by  the  court. 
Mr.  E.  T.  Merrick,  for  appellants. 
Mr.  C.  H.  Hill,  Asst.  AttyGen.,  for  appel- 
lees. 

Mr.  Justice  Miller  delivered  the  opinion  of 
the  court : 

In  the  month  of  March.  1864,  George  8.  Den- 
nison,  Special  Treasury  Agent,  seized  a  pack- 
age of  gold  coin  amounting  to  $5,000,  on  board 
the  steamer  Empire  Parish,  then  lying  at  New 
Orleans,  about  to  start  up  the  river,  and  caused 
the  gold  to  be  libeled  in  the  district  court,  on  the 
ground  that  it  was  being  transported  into  asec- 
lion  of  the  country  under  the  control  of  the  reb 
els.  in  violation  of  the  Act  of  non-intercourse, 
of  July  18, 1861.  and  May  20.  1863.  and  of  the 
Trade  Regulations  of  the  Secretary  of  tlie  Treas- 
ury, made  under  this  latter  Act  and  affirmed 
by  the  President. 

A  claim  was  entered  for  the  gold  in  behalf  of 
Edward  J.  Gay,  by  Wm.  Edwards,  who  makes 
the  necessary  claimants'  oath,  and  this  claim  de 
nies,  in  general  terms,  that  the  gold  is  forfeited. 

Edwards  delivered  the  gold  on  board  the  ves- 
sel to  one  Freeman,  and  these  two  are  the  main 
witnesses  on  behalf  of  claimant.  Edwards  tes- 
tifies that  he  delivered  the  gold  to  Freeman  to 
be  carried  to  Gay,  who  resided  within  the  Fed- 
eral lines,  but  near  to  the  region  declared  by 
the  Proclamation  of  the  President  to  be  in  in- 
surrection. Freeman  seems  to  have  been  an 
agent  of  Gay  for  the  purchase  of  cotton,  buy- 
ing without  regard  to  its  location  within  rebel 
lines,  and  delivering  it  to  New  Orleans  to  Ed 
wards,  who  was  Gay's  broker. 

lie  denies  that  there  was  any  intent  to  use 
this  special  package  of  gold  for  that  purpose, 
and  says  that  he  was  to  deliver  it  to  Gay,  as  di- 
rected by  Edwards;  but  his  manner  of  testify- 
ing, his  relations  with  the  forbidden  traffic, 
and  with  Gay,  leave  little  room  to  doubt  that, 
whether  the  gold  was  intended  to  reach  Gay's 

*Head  notes  by  Mr,  Justice  Millbb. 
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manual  possession  or  not,  it  was  destined  to  be 
used  in  purchasing  cotton  in  the  insurrection- 
ary district.  It  is  ccmceded  that  Gaj  was  not 
a  rebel  and  was,  technically  at  least,  a  loyal 
man.  He  could  easily  have  come  to  New  Or- 
leans and  made  oath  to  his  claim  for  the  money, 
and  given  his  own  testimony  as  to  the  destina 
tion  of  the  gold.  It  is  probable  that  he,  or  he 
and  Freeman  alone,  could  have  sworn  know- 
ingly on  that  subject,  and  his  total  silence  is 
significant.  Other  testimony  confirms  the  in- 
ference arising  from  these  facts.  We  are  of 
opinion  that  the  circuit  court,  which  heard  the 
case  on  appeal,  was  right  in  holding  that  the 
gold  was  being  transported  to  a  place  within 
the  rebel  lines. 

The  question  is  raised  whether  gold  was 
within  the  meaning  of  the  Act  of  Congress 
prohibiting  the  * 'transportation  of  goods, 
wares  or  merchandise  intended  for  any  place 
in  the  possession  or  under  the  control  of  insur- 
gents against  the  United  States." 

The  22d  Treasury  Regulation  on  this  subject 
expressly  forbids  all  transportation  of  coin  or 
bullion  to  any  State  or  section  declared  to  be  in 
insurrection,  except  for  military  purposes,  un- 
der military  orders,  or  under  special  license 
from  the  President,  and  the  question  is:  was 
the  regulation  authorized  by  the  statute? 

The  words  * 'goods,  wares  and  merchandise, 
of  whatever  character"  used  in  the  Act  of  1862, 
undoubtedly  have  the  same  meaning  as  the 
words  "goods  and  chattels,  wares  and  noer 
chandise'^  in  the  Act  of  July  15,  1861.  Th<? 
word  **chattel,"in  its  ordinary  signification,  in- 
cludes every  species  of  property  which  is  nni 
real  estate  or  freehold  (2  Kents,  Com. ,  342)  and 
the  words  *  'goods,  wares  and  merchandise*'  are 
undoubtedly  used  in  this  statute  to  express  the 
same  meaning.  But  if  there  could,  under  or- 
dinary circumstances,  be  any  doubt  on  this  sub- 
ject, it  is  a  well  known  fact,  of  which  this  court 
can  surely  take  cognizance,  that  in  1864  gold 
coin  was  an  article  of  merchandise,  and  as  such 
was  bought  and  sold  at  fluctuating  prices,  and 
was  the  object  of  a  large  and  active  traflSc.  It 
would  be  folly  to  say  that  the  court  could  nr4 
take  notice  of  what  all  the  world  besides  knev 
very  well ;  and  we  must.therefore.hold  that  gold 
coin  in  package,  carried  from  one  person  to  an- 
other, and  not  used  for  paying  traveling expenst^ 
when  intended  for  an  insurrectionary  district, 
was  within  the  prohibition  of  both  the  statuUfS 
we  have  cited,  as  it  was  beyond  doubt  within 
the  mischief  intended  to  be  prevented. 

Some  suggestion  is  made  that  the  final  Pr^.K' 
lamation  of  amnesty  and  pardon  of  the  Presi- 
dent, of  December  2dth,  1868.  restores  to  claim 
ant  the  right  of  property  in  this  gold,  if  it  hsd 
ever  been  forfeited.  But  general  as  the  temi> 
of  that  Proclamation  are.  It^  is  by  those  terms 
limited  to  persons  who  ''participated  in  ibt* 
late  insurrection  or  rebellion."  and  the  offens*-^ 
which  are  pardoned  are  declared  to  be  '•treas«»t. 
against  the  United  States,  or  adhering  to  their 
enemies  during  the  late  civil  war."  As  there  i« 
no  pretense  that  Gay.  the  claimant,  was  one  «»f 
the  persons  thus  described,  or  was  guilty  of  or 
charged  with  the  offense  which  was  pardoned, 
the  Proclamation  can  have  no  application  to 
him  or  to  the  present  case. 

The  decree  of  the  CirefUt  Court  is  ajfhfned, 
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THE    GREAT    WESTERN   INSURANCE 
COMPANY,  Plff.  in  Err,, 

V. 

WILLIAM  THWING. 

(See  S.  C,  13  Wall.,  672-879.) 

Dunnage  is  part  of  cargo,  if  freight  is  paid  there- 
on— warranty  not  to  overload  ship,  when  broken. 

*1.  Herchandiae,  although  used  as  dunnajre,  must, 
nevertbelefls,  be  regarded  as  cargo  and  as  part  or 
the  ship's  lading. 

2.  Articles  for  which  freight  is  paid  are  merchan- 
dise and  part  of  the  ship's  cargo,  though  used  as 
dunnage. 

3.  A  warranty  in  a  ship's  policy  *'Not  to  load  more 
than  ber  registered  tonnage"  will  be  broken  by  the 
carrying  more  cargo  in  weight  than  such  tonnage, 
though  the  excess  be  used  as  dunnage ;  while  if  such 
excess  had  been  mere  dunnage  and  not  cargo,  the 
warranty  would  not  have  been  broken. 

[No.  96.] 

Argued  Feb,  7,  1872.      Bedded  Mar.  18,  1872. 

F  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Massachusetts. 

The  case  is  stated  by  the  court. 

Messrs.  M.  E.  InipUls,  B.  R.  Curtis,  R.  H. 
I>aii»t  Jr.,  ftnd  Chas.  Levi  Woodbury* 
for  plaintilF  in  error: 

The  charge  incorrectly  explained  the  war- 
ranty to  the  jur^r.  It  gave  to  the  agreements  of 
freight  and  carria^  which  the  shipmaster  and 
ship  affreighter  might  make,  the  effect  of  de- 
termining the  scope  of  the  warranty  given  by 
the  ship  owner  to  the  Insurer,  in  effect  holding 
that  if  a  bill  of  lading  of  freight  paying  cargo 
reads  "received  on  freight"  it  is  within  the  war- 
ranty as  to  dead  weight;  but  if  it  reads  "re- 
ceived on  freight  as  dunnage"  the  warranty 
does  not  restrain  the  amount  of  dead  weight 
laden  on  board,  or  protect  the  insurer  from  tisk 
of  a  CT088  and  dangerous  over  lading  with  dead 
weight  under  the  temptations  of  avarice  in 
freight  earning,  and  a  full  insurance  on  the  ship. 
No  such  option  was  given  the  master  to  avoid 
the  warranty.  2  Pars.  Mar.  L. ,  104,  and  cases 
cited. 

Although  the  master  should  provide  ballast 
when  necessary  for  the  safety  of  the  ship,  or 
dunnage  for  proper  stowage  of  cargo, when  the 
charterer  does  not,  yet  they  are  not  ship's  furni- 
ture. 

In  Kynt^*scn&^,  1  Leon.,  46,  the  reason  given 
is  "For  sometimes  the  ship  may  sail  without 
ballast,  for  it  may  be  laden  with  such  merchan- 
dises as  are  convenient  ballasts  in  themselves, 
as  coal,  wheat,  etc." 

See,  also,  Lano  v.  Neale,  2  Stark..  105;  Towse 
v.  Henderson,  4  Exch.,  892;  Abb.  Ship.,  5. 

It  is  the  use  to  which  the  article  is  put  that 
makes  it  dunnage;  and  one  part  of  a  cargo 
placed  so  as  to  secure  the  safe  storage  of  the 
rest,  is  used  as  and  for  dunnage,  but  it  does  not 
thereby  cease  to  be  laden  for  the  ship.  4  Exch., 
892. 

Cargo  is  defined  as  the  charge  or  lading  of  a 
vessel.  In  a  general  ship  it  must  include  all 
that  pays  freight.  Brown  v.  Stapyleton,  4  Bing., 
119. 

This  coal  lost  none  of  the  other  characteris- 
tics of  cargo  in  its  relation  to  the  ship,  because, 
by  shippers'  agreement,  damage  from  use  as 
dunnage  was  exempted. 

*  Head  notes  by  Mr.  Justice  Bradlbt. 
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The  warranty  was  made  to  limit  and  define 
the  risk.  It  is  a  condition  precedent.  No  ex- 
ception not  specified  therein  can  be  imported 
into  it,  to  relieve  the  assured  against  its  effect, 
or  to  enlarge  the  risk  against  insurer's  consent. 

Be  Hiihnv.  Hartley,  1  T.  R..  844;  iJicA  v. 
Parker,  7  T.  R  ,  705;  Gr(Ug  v.  Ins.  Co.,  Pet. 
C.  C,  410;  Ins.  Cos.  v.  Wright,  1  Wall,  470 
(68US.,  XVII.,  508). 

An  exception  in  the  policy  is  not  a  warranty. 
Yeaton  v.  T^,  5  Cranch,  835. 

An  excess  of  dead  weight  is  equally  danger- 
ous to  the  ship's  safety,  irrespective  of  whether 
the  name  given  the  articles  in  their  relation  to 
this  sliip  is  dunnage,  ballast  or  cargo. 

WexUm  v.  Minot,  8  Wood.  &  M.,447;  Weston 
V.  Foster,  2  Curt.,  119. 

Messrs.  S.  Bartlett  and  D.  Thazter,  for 
defendant  in  error: 

1.  A  policy  of  insurance  on  a  vessel,  whether 
for  a  voyage,  as  in  this  case,  or  for  a  period  of 
Ume,  contemplates  the  employment  of  the  ves- 
sel in  the  usual  way  and  provides  for  an  indem- 
nity against  certain  enumerated  perils,  while  the 
vessel  is  thus  employed. 

2.  The  owner  of  a  ship,  in  her  employment, 
either  as  a  general  ship  or  under  a  letting  of  her 
entire  capacity,  impliedly  agrees  that  she  shall 
be  in  a  condition  to  carry  safely  the  cargo  laden 
on  board  of  her;  provided  that  she  encounters 
only  the  usual  and  ordinary  perils  of  the  voy- 
age. 

8.  In  preparing  his  ship  for  such  employ- 
ment, he  must  not  only  see  that  she  is  tight  and 
stanch  in  her  hull;  that  her  masts,  spars,  rig- 
ging and  sails  are  sufiicient;  that  she  has  suit- 
able anchors  and  chains,  and  a  full  complement, 
including  stores,  etc. ;  but  that  she  is  in  proper 
trim  and  that  her  cargo  is  properly  stowea,  and 
that  she  has  the  requisite  ballast  and  dunnage 
to  accomplish  this. 

1  Phil.  Ins. ,  5th  ed. ,  sub.  sec.  704,  706 ;  Maude 
&  P.  Ship.,  8d  Eng.  ed.,  97,  283;  Macl.  Ship., 
854. 

4.  It  is  as  well  settled  that  it  is  the  dutv  of 
the  owner  of  a  vessel  to  furnish  such  ballast 
and  dunnage  as  are  requisite  for  the  voyage.as 
it  is  that  he  shall  provide  anchors  and  chains. 
1  Pars.  Mar.  L.,248;  Maude  &  P.  Ship.,  283; 
Macl.  Ship.,  354;  Moorsom  v.  Page,  4  Camp., 
103;  Irving  v.  Clegg,  1  Bing.  (N.  C),  58. 

5.  This  duty  of  the  shipowner  to  furnish  the 
requisite  ballast  and  dunnage,  carries  with  it 
the  right  to  occupy  the  space  necessary  to  prop- 
erly dunnage  and  ballast  the  vessel  with  any 
article  suitable  for  that  purpose,  and  receive 
freight  thereon,  notwithstanding  the  whole  ship 
is  chartered  to  another. 

Towse  V.  Henderson,  4  Exch.,  890; St^wMawp- 
ton  Col.  Co.  V.  Clarke,h.  R., 6 Exch.,  57;  Macl. 
Ship.,  354. 

In  all  maritime  contracts  which  we  have 
found,  as  well  as  in  the  common  acceptation  of 
the  terms  "to  load"  or  '*  the  loading"  of  a  ship 
refers  solely  to  careo  and  not  to  ballast  (which 
may  be  iron  kentfedge)  nor  to  spare  chains, 
anchors,  nor  to  dunnage.  This  is  shown  by 
the  settled  use  of  the  word  in  charter-parties, 
where  the  whole  capacity  of  the  ship  is  let  to 
the  charterer.  Neither  the  ballast  nor  dunnage 
are  deemed  part  of  the  lading,  although  the  ship- 
owner may  make  a  profit  on  them  by  way  of 
freight  or  otherwise. 
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Towse  ▼.  Hendemm,  4  Ezch.,  800;  JSouthamp- 
ton  Ccl,  Co,  V.  Clarke  {»upra). 

In  case  of  doubt,  this  warranty  is  to  be  cou- 
Btnied  in  favor  of  the  assured,  since  the  under- 
writer in  whose  favor  the  warranty  is  made,  is 
bound  to  make  clear  a  clause  inserted  for  his 
own  benefit,  and  attended  with  forfeiture  or 
penalty  to  the  assured.  1  Am.  Ins.,  588,  sec. 
21A. 

Does  the  fact  that  the  articles — planks,  for 
instance  used  for  dunnage  or  iron  kentledge 
used  for  ballast — are  vendible  at  the  end  of 
the  voyage,  or  that  the  owner,  instead  of  pur- 
chasing the  dunnage  and  ballast  and  selling 
them  at  the  end  of  the  voyage,  contracts  with 
a  third  party  to  furnish  them,  deliverable  upon 
payment  of  freight,  to  the  agent  of  such  third 
party,  at  the  port  of  destination — make  those 
articles  carso,  within  the  meaning  of  the  policy 
which  would  not  otherwise  be  cargo? 

It  is  submitted  that,  in  legal  construction  un- 
der such  a  warranty,  dunnage  is  not  lading  or 
cargo;  although  vendible  and  usually  sold  at 
the  end  of  the  voyage,  it  does  not  become  such 
lading  or  cargo,  because  the  owner  gets  a  freight 
upon  it  by  contract,  instead  of  purchasing  and 
selline.  If  the  purpose  of  the  warranty  was 
that  dunnage  should  lose  its  ordinary  character 
under  such  a  state  of  facts,  those  who  required 
the  warranty  were  bound  to  so  have  expressed 
it.  in  the  contract. 

Mr,  Juitiee  Bradley  delivered  the  opinion 
of  the  court: 

This  was  an  action  of  astumpnt,  for  money 
had  and  received,  brought  by  the  plaintiffs  in 
error,  citizens  of  New  York,  against  the  defend- 
ant, a  citizen  of  Massachusetts,  to  recover  back 
certain  insurance  which  the  plaintiffs  had  paid 
to  the  defendant,  in  ignorance  (as  they  alleged) 
of  a  breach  of  warranty  by  him.  They  had  made 
a  policy  on  his  ship  Alhambra  on  a  voyajge  from 
Liverpool  to  San  Francisco,  which  policy  was 
dated  the  6th  of  October,  1868,  and  contained, 
among  other  things,  this  clause:  "Warranted 
not  to  load  more  than  her  registered  tonnage 
with  lead,  marble,  coal,  slate,  copper  ore,  salt, 
stone,  bricks,  grain  or  iron,  either  or  all,  on  any 
one  passage."  The  registered  tonnaee  was  1,- 
285  tons,  and  the  vessel  took  on  board  at  Liver- 
pool, amone  other  things,  1,064  tons  of  iron,  6 
tons  of  brick,  and  288  tons  of  cannel  coal,  being 
an  excess  over  the  registered  tonnage,  of  twenty- 
three  tons.  The  ship  having  sustained  a  partial 
loss  on  the  voyage,  the  plaintiffs  paid  the  money 
in  question,  in  ignorance  of  the  amount  of 
cargo,  and  base  their  claim  to  recover  it  back 
on  the  ground  that  the  payment  was  made  un- 
der a  nustake  of  facts. 

The  defense  set  up  was  that  the  288  tons  of 
cannel  coal  were  not  cargo,  but  dunnage. 

The  defendant  showed  a  charter  party  with 
James  Starkie,  of  Liverpool,  by  which  the 
charterer  was  to  have  the  full  reach  of  the  ves 
sel's  hold  and  was  to  pay  fifty-one  shillings  for 
every  ton  of  freight  put  on  board;  that  the 
master  agreed  with  the  charterer,  in  addition  to 
the  agreement  in  the  charter-party,  that  the  lat- 
ter should  furnish  250  tons  of  cannel  coal  for 
dunnage  of  the  ship  for  the  voyage,  and  that 
under  this  agreement  be  received  the  said  23S 
tons  as  dunnage,  and  that  it  was  uded  and  placed 
along  the  ship's  bottom,  fore  and  aft,  as  dun- 
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nage ;  that  the  captain  signed  a  bill  of  lading  for 
it;  that  it  was  on  his  frei|i;ht  \bX;  that  he  col- 
lected freight,  fifty -one  shillings  per  ton,  for  it, 
and  delivered  it  in  San  Francisco  the  same  as 
he  did  the  rest  of  the  cargo:  that  it  was  b^ler 
for  dunnage  than  plank.  The  defendant  alao 
offered  evidence  of  experts  to  show  that  a  cargo 
was  not  properly  stowed,  unless  properly  dun- 
naged;  and  that  in  cargoes  from  Liverpool,  can- 
nel coal  is  frequently  used  for  dunnace,  and 
when  so  used  for  a  certain  cargo,  is  liable  to  be 
crushed ;  that  when  cannel  coal  is  received  for 
cargo  it  is  usually  although  not  always  stowed 
in  a  different  manner  from  what  it  is  when  used 
as  dunnage,  and  that  it  is  sometimes  taken  as 
dunnage  on  the  ship's  account,  and  then  is  sold 
at  the  port  of  discharge  on  the  ship's  account. 

Upon  this  testimony  the  plaintiff's  counsel 
asked  the  court  to  instruct  the  Jury  that  if 
freight  was  received  and  paid  for  this  coal,  it 
came  within  the  warranty,  although  used  as 
dunnage.  The  court  declined  so  to  rule;  bat 
ruled  that  if  the  jury  believed  from  the  evidence 
that  the  cannel  coal  was  received  and  used  as 
dunnage  and  not  as  cargo,  it  would  not  amount 
to  a  loading  under  the  clause  of  the  policy  re- 
ferred to.  and  the  plaintiffs  could  not  recover. 
Under  this  ruling  the  jury  found  for  the  defend- 
ant. The  bill  of  exceptions  brings  up  the  ques- 
tion as  to  this  ruling. 

There  is  considerable  analogy  between  dun- 
nage and  ballast  The  latter  is  used  for  trim- 
ming the  ship,  and  bringing  it  down  to  a  draft 
of  water  proper  and  safe  for  sailing.  Dunnage 
is  placed  unaer  the  cargo  to  keep  it  from  bei^ 
wetted  by  water  getting  into  the  hold,  or  be- 
tween the  different  parcels  to  keep  them  from 
bruising  and  injuring  each  other.  Webster's 
definition  of  dunnage  is  "fagots,  boughs  or 
loose  mjterials  of  any  kind,  laid  on  the  bottom 
of  a  ship  to  raise  heavy  goods  above  the  bottom, 
to  prevent  injury  by  water  in  the  hold ;  also, 
loose  articles  of  merchandise  wedeed  between 
parts  of  the  cargo  to  prevent  rubbing,  and  to 
hold  them  steady."  Lord  Tenterden  says:  "It 
is.  in  all  cases,  the  duty  of  the  master  to  jno- 
vide  ropes,  etc.,  proper  for  the  actual  reception 
of  the  goods  in  the  ship.  •  •  •  The  ship 
must  also  be  furnished  with  proper  dunnage 
(pieces  of  wood  placed  against  the  sides  and  bot- 
tom of  the  hold)  to  preserve  the  cargo  from  the 
effects  of  leakage,  according  to  its  nature  and 
quality."    Abb.  Ship.,  pt.  IV.,  ch.  6,  sec.  1. 

It  seems  to  be  conceded  by  the  plaintiffs  that 
if  the  cannel  coal  can  be  regarded  as  dunnage. 
there  was  no  breach  of  the  warranty.  In  other 
words,  it  is  conceded  that  when  the  assured 
warranted  "  not  to  load  more  than  her  registered 
tonnage"  ballast  and  dunnage  were  not  in- 
cluded in  the  warranty.  And  it  is  not  pretended 
that  the  cannel  coal  used  on  this  occasion  was 
more  than  was  proper  for  dunnage.  Had  some 
useless  articles  been  employed  for  that  purpose, 
such  as  chips  or  blocks  of  wood,  thou^  weigh- 
ing precisely  what  this  coal  weighed,  and  had 
no  freight  been  paid  for  it,  the  Insurance  Com- 
pany could  not  have  complained. 

It  is  the  master's  duty  to  provide  both  ballast 
and  dunnage  necessary  for  the  safe  and  proper 
transportation  of  his  cargo.  And  it  has  been 
held  that,  in  selecting  materials  for  these  pur- 
poses, even  when  he  has  chartered  the  entire 
capacity  of  his  ship  for  artidea  which  require 
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ballast  or  dunnage,  Ue  is  not  precluded  from 
taking  articles  on  which  he  can  realize  freight. 
Thus,  in  the  case  of  Tmose  v.  Benderwn,  4 
Exch.,  800»  where,  upon  a  charter  party,  it  was 
agreed  that  the  vessel  should  proceed  n-om  Sin- 
gapore to  Whampoa,  and  there  load  from  the 
agents  of  the  affreighlers  a  full  and  complete 
cargo  of  tea,  and  the  master  took  in  as  ballast 
eighty  tons  of  antimony  ore,  for  which  he  re- 
ceiyed  freight  as  merchandise,  it  was  held  that, 
if  it  occupied  no  more  space  than  ballast  would 
have  done,  he  was  entitled  to  do  it.  In  that 
case  a  full  cargo  of  tea  (which  was  all  that  the 
charterer  stipulated  for)  still  needed  ballast, 
which  it  WAS  the  duty  of  the  ship-master  to  sup- 
ply. Hence  it  could  make  no  difference  to  the 
charterer  what  material  was  used  for  ballast,  if 
it  did  not  encroach  upon  the  loading  capacity 
of  the  vessel  for  tea. 

The  question  still  recurs,  however,  whether 
merchandise  used  for  the  purpose  of  ballasting 
a  ship,  or  for  the  purpose  of  dunnage,  and  pay- 
ing freight  as  merchandise,  can  be  considered 
as  a  part  of  the  ship's  loading  within  the  mean- 
ing of  a  warranty  against  an  excess  of  loading 
beyond  a  limited  amount,  it  being  conceded 
that  an  equal  quantity  of  ballast  or  dunnage 
proper  would  not  be  so  regarded?  Has  the 
court  a  right  to  import  into  the  contract  an  im- 
plied quaiiflcation  that  a  reasonable  amount  of 
merchandise  proper  for  ballast  or  dunnage  shall 
not  be  reckoned  as  loading  within  the  meaning 
of  the  contract?  It  is  clear  that  the  law  does 
make  the  implied  oualification  that  ballast  and 
dunnage  shall  not  be  regarded  as  loading  with- 
in the  contract.  Is  it  reasonable  to  extend  that 
Qualification  to  merchandise  used  as  ballast  or 
dunnage?  If  so,  then,  in  the  case  of  a  cargo 
consisting  of  only  one  article,  which  needed  no 
ballast  or  dunnage,  the  ship  owner  would  be  en- 
titled to  deduct  a  reasonable  amount  for  those 
purposes;  and  if  there  were  a  government  regu- 
lation, that  no  ship  should  carry  more  cargo  in 
weight  than  the  amount  of  her  registered  ton- 
nage, she  would  on  the  same  principle  be  en> 
titled  not  only  to  carrjr  ballast  and  dunnage 
(properly  such)  in  addition  to  her  legal  amount 
of  cargo:  but,  where  ballast  and  dunnage  could 
be  dispensed  with,  she  would  be  entitled  to 
carry  an  additional  amount  of  cargo,  beyond 
the  legal  allowance,  equivalent  to  reasonable 
ballast  and  dunnage. 

Such  a  construction  could  not  be  a  sound  one. 
It  would  be  an  arbitrary  modification  of  the 
words  of  a  law  or  contract.  If  the  Legislature  in 
the  one  case,  or  the  parties  in  the  other,  were 
willing  that  such  a  qualification  should  be  made, 
it  would  always  be  very  easy  to  make  it  in  ex- 
press terms.  It  would  seem  to  be  a  dangerous 
practice  for  the  court  to  make  it  for  them. 
'  It  is  not  every  cargo  that  requires  ballast. 
Many  cargoes  will  themselves  sufficiently  bal- 
last the  ship.  Cargo  may  be  so  assorted  that 
certain  portions  of  it  may  act  as  ballast.  And 
where  a  ship  is  doing  a  miscellaneous  carrying 
business,  it  would  seem  to  be  the  dictate  of 
sound  business  judgment  so  to  assort  and  ar- 
range the  cargo  (if  practicable)  as  to  dispense 
with  the  use  of  ballast  properly  so  called.  For 
by  this  means  the  whole  carrying  capacity  of 
tbe  ship  is  saved  for  cargo.  And  when  this 
idea  is  acted  on,  those  portions  of  the  cargo 
which  are  selected  and  used  for  trimming  and 
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settling  the  ship,  may,  in  a  loose  and  popular 
sense,  be  called  ballast.  But,  nevertheless,  they 
are  not  ballast  in  a  legal  or  proper  sense.  They 
remain  cargo. 

Precisely  the  same  may  be  said  with  regard 
to  dunnage.  Many  kiuds  of  cargo  require  no 
dunnage  whatever.  They  are  composed  of  ar- 
ticles which  will  not  be  injured  by  water,  nor 
by  contact  with  each  other.  A  car^o  may  be 
so  assorted  that  some  portions  of  it  may  be 
placed  so  as  to  keep  the  other  portions  dry,  or 
prevent  them  from  coming  into  mutual  collis- 
ion. It  is  manifest  in  this  case,  as  in  that  of 
ballast,  that  a  prudent  and  skillful  master  of  a 
vessel  will  (if  practicable)  so  assort  and  arrange 
his  cargo  as  to  dispense  with  dunnage  proper. 
And  vet,  in  a  loose  sense,  the  articles  of  mer- 
chandise which  he  uses  to  perform  the  office  of 
dunnage,  may  be  called  dunnaga  Still  they 
are  not  legally  nor  properly  such.  If  they  are 
merchandise,  they  are  cargo,  and  form  part  of 
the  vessel's  lading.  They  will  be  subject  to 
duties,  and  they  will  be  covered  by  insurance 
on  the  cargo. 

It  is  true  that  ballast  or  dunnage,  even  when 
clearly  such,  as  shingle  from  the  beach,  wood- 
en slabs,  chips,  or  brush,  may  be  sold  for  some 
small  sum  after  the  voyage  is  ended ;  but  that 
will  not  make  it  any  the  less  ballast  or  dunnage 
as  contradistinguished  from  merchandise.  No 
person  of  ordinary  intelligence  would  find  any 
difficulty  in  making  the  distinction.  Had  such 
articles  been  used  in  the  case  before  us,  though 
of  the  same  weight  as  the  cannel  coal,  the  In- 
surance Company  could  not  have  complained ; 
for  it  would  not  have  been  cargo.  But  when 
merchandise  is  used  in  lieu  of  dunnage,  or  to 
perform  the  office  of  dunnage,  it  does  not  lose 
its  character  as  cargo;  and  the  Insurance  Com- 
pany have  the  right  to  treat  it  as  cargo.  And 
it  is  evident  that  no  form  of  words  which  the 
captain  and  the  charterer  might  use  on  the  sub- 
ject can  affect  the  rights  of  the  Insurance  Com- 
pany.   It  would  be  res  inter  alias  acta. 

In  view  of  these  considerations  it  seems  to  us 
that  the  charge  of  the  court  was  calculated  to 
mislead  the  jury  on  the  question  at  issue.  It 
was  ''  that  if  they  believed  that  the  coal  was 
received  and  used  as  dunnage,  and  not  as  cargo, 
it  would  not  amount  to  a  loading  under  the 
warranty  of  the  policy." 

The  evidence  justified  and  required  the  in- 
struction asked  by  the  plaintiffs,  namely:  that 
if  freight  was  received  and  paid  for  the  coal, 
it  was  cargo,  and  came  within  the  warranty. 
Here  was  an  admitted  fact,  which  gave  char- 
acter to  the  article,  stamping  it  as  merchandise. 
Freight  is  never  paid  for  mere  dunnage  any 
more  than  for  the  sails  and  rigging  of  the 
ship. 

The  argument  that  it  made  no  difference 
to  the  Insurance  Company  whether  coal  or 
any  other  article  was  used  as  dunnage,  is  un- 
sound. It  does  make  this  difference:  if  coal 
paying  freight  is  merchandise,  it  is  within  the 
warranty ;  if  mere  dunnage  were  used,  it  would 
not  be  within  the  warranty.  And  the  Com- 
pany were  entitled  to  the  benefit  of  those  re- 
sults which  the  mutual  self  interest  of  the  par- 
ties would  lead  them  to  adopt.  The  Company 
made  their  contract  in  view  and  in  anticipation 
of  all  these  considerations. 

Our  attention  has  been  called  to  another  case 
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between  ilie  same  parlies  on  the  same  policy 
of  insurance,  decided  by  the  Supreme  Court 
of  Massachusetts,  and  reported  in  108  Mass., 
401 »  in  which  a  decision  was  made  adverse 
to  Uie  views  which  we  have  expressed.  With 
all  due  respect  for  that  intelligent  and  learned 
tribunal,  and  after  giving  full  consideration 
to  the  views  presented  in  the  opinion  given 
in  that  case,  we  cannot  bring  ourselves  to  a 
different  conclusion  from  that  to  which  we 
have  come. 

The  judgment  of  the  Circuii  Court  ia  reversed, 
with  instruction*  to  issue  a  venire  de  novo. 

Mr.  Justice  ClilForcl,  dissenting: 
Unable  to  concur  in  the  views  of  the  major- 
ity of  the  court  in  this  case,  and  regarding  the 
question  presented  as  one  of  considerable  prac- 
tical importance,  I  deem  it  proper  to  state  very 
briefly  the  grounds  of  my  dissent. 

Insurance  was  obtained  by  the  defendant  on 
his  ship  Alhambra,  from  Liverpool  to  San  Fran- 
cisco; she  received  injuries  by  perils  of  the  sea 
during  the  voyage,  and  the  plaintiffs,  as  insur- 
ers, paid  the  loss  under  protest  and  brought  this 
suit  to  recover  back  the  amount.  The  policy 
contained  the  warranty  described  in  the  opin- 
ion of  the  court,  and  the  claim  to  recover  back 
the  amo'unt  paid  for  the  loss  is  based  solely 
upon  the  fact  that  the  ship  took  on  board 
twenty -three  tons  of  the  excepted  articles  men- 
tioned in  the  warranty,  in  excess  of  her  regis- 
tered tonnage.  Two  hundred  and  thirty-eight 
tons  of  the  loading  consisted  of  cannel  coal, 
which  the  proofs  showed  was  often  used  as 
dunnage,  and  that  much  more  in  quantitv  of 
the  coal  than  the  excess  mentioned  was  useci  for 
dunnage  on  this  occasion.  Dunnage  is  required 
in  every  case,  and  it  is  not  shown  nor  pretended 
that  any  more  was  used  in  loading  the  cargo 
than  was  necessary  for  the  purpose.  Deduct 
from  the  loading  the  amount  of  the  coal  used 
as  dunnage,  and  it  is  conceded  that  the  loading 
of  the  ship  did  not  exceed  her  registered  ton- 
nage, and  the  jury  have  found  that  the  excess 
beyond  her  registered  tonnage  was  used  as  dun- 
nage, and  I  have  no  doubt  it  was  properly  so 
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Beyond  doubt  the  ship-owner  in  ballasting 
his  chartered  vessel  may  take  freight  paying 
merchandise  for  that  purpose,  provided  the 
merchandise  occupies  no  more  space  than  the 
ballast  would  have  done  if  ordinary  ballast  had 
been  used  instead  of  merchandise  paying 
freight,  and  I  am  of  the  opinion  that  the  same 
rule  should  be  applied  in  respect  to  the  don- 
nage  used  in  stowing  the  cargo.  Towse  v. 
Henderson,  4  £xch.,  890.  Such  was  also  the 
opinion  of  the  Supreme  Court  of  Massachu- 
setts in  a  suit  between  these  same  parties  which 
arose  out  of  an  insurance  on  the  same  voyage. 
Thwingy,  Great  W.  Ins.  Co.,  103  Mass.,  401. 

Much  discussion  of  the  question  is  unneces- 
sary, as  the  views  which  1  entertain  and  the 
authorities  to  support  them  are  very  fully  given 
in  that  opinion,  and  in  the  opinion  of  the  dis- 
trict judge,  in  which  1  also  concur. 

Mr.  Chief  Justice  Chase  and  Mr.  Justice 
Swayne  also  dissent,  and  concur  in  the  views 
here  expressed. 
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UNITED  STATES,  FtfT., 

J.  W.  AVERY  ET  AL. 

(See  S.  C,  13  Wall.,  251-268.) 

JurisdicHon  of  ditisum  of  opinion  in  eriminnl 

action. 

1.  This  court  has  no  JuriadictioD,  under  the  Judi- 
ciary Act  of  1802,  of  a  division  of  opinion  between 
the  Judires  of  a  circuit  court,  as  to  whether  such 
court  had  Jurisdiction  to  try  the  oflTense  charged 
in  an  iDdiotment,  arising  on  motion  to  quash  the 
indictment. 

2.  U.  S.  V.  Rosenberir  XIX,  263,  followed. 

[No.  578.] 
Argued  Mar.  19, 20, 1872.  Decided  Mar,  21, 187S. 

ON  a  certificate  of  division  in  opinion  between 
the  Judges  of  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  South  Carolina. 
The  defendants  in  this  case  were  indicted  for 
conspiracy  under  th^  Act  of  May  31,  1870,  en- 
titled "An  Act  to  Enforce  the  Right  of  Citizens 
of  the  United  States  to  Vote  in  the  Several 
States  of  the  Union,  and  for  Other  Purposes." 
16  Stat,  at  L.,  140. 

Counsel  for  the  defendant,  Ri^gins,  having 
moved  the  court  to  quash  the  indictment,  after 
argument  upon  the  motion,  the  following  ques- 
tions occurred : 

1.  Whether  the  court  has  jurisdiction  to  in- 
quire and  find  whether  the  crime  of  murder 
has  been  committed,  as  set  forth  and  charged, 
in  the  latter  portions  of  the  second  and  fourth 
counts  of  said  indictment,  in  order  to  ascertain 
the  measure  of  punishment  to  be  afllxed  to  the 
offenses  against  the  United  States,  charged  in 
the  former  portions  of  the  said  second  and 
fourth  counts. 

2.  Whether  the  right  to  keep  and  bear  arms 
is  a  right  "  granted  and  secured  by  the  Consti- 
tution of  the  United  States,  so  as  to  support 
the  third  count  of  said  indictment,  and  render 
the  offense  therein  charged  cognizable  in  this 
court." 

On  which  questions  the  opinions  of  Uie  judges 
were  opposed. 

The  counts  designated  in  those  questions  are 
as  follows: 

Second  Count.  * '  At  a  stated  term  of  the  Cir- 
cuit Court  of  the  United  States,  begun  and  hold- 
en  at  Columbia,  in  said  District,  on  the  fourth 
Monday  of  November,  A.  D.  1871,  the  grand 
jurors  of  the  United  States,  in  and  for  said  dis- 
trict, upon  their  several  and  respective  corporal 
oaths,  do  present  that  James  William  Avery,etc. , 
together  with  divers  other  evil  disposed  persons, 
to  the  jurors  aforesaid  as  yet  unknown,  late  of 
York  County,  in  the  State  of  South  Carolina, 
at  York  County,  in  said  district,  and  within 
the  jurisdiction  of  this  court,  on  the  6th  day  of 
March,  1871,  unlawfully  did  conspire  together 
with  intent  to  violate  the  1st  section  of  the  Act 
entitled  'An  Act  to  Enforce  the  Right  of  Citi- 
zens of  the  United  States  to  Vote  in  the  Several 
States  in  this  Union,  and  for  Other  Purposes.' 
approved  May  81, 1870,  by  unlawfully  hinder- 
ing, preventing  and  restraining  divere  male 
citizens  of  the  United  States,  of  African  de- 
scent, above  the  age  of  21  years,  qualified  to 
vote  at  any  election  by  the  people  in  said 
county,  district  and  State,  from  exercising  the 
right  and  privilege  of  voting,  and  by  other  un- 
lawful means  not  allowing  ihem,  the  said  male 
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citizeDs,  to  vote  at  an  election  by  the  people,  to 
be  held  on  the  third  Wednesday  of  October, 
A.  D.  1872,  within  the  county,  district  and 
State  aforesaid,  contrary  to  the  Act  of  Congress 
in  such  case  made  and  provided,  and  against 
the  peace  and  dignity  of  the  United  States." 

*'  And  the  jurors  aforesaid,  upon  their  oaths 
aforesaid,do  further  present, that  the  said  James 
William  Avery,  etc.,  and  others  to  the  Jurors 
aforesaid  unknown,  on  the  day  and  year  afore- 
said, at  the  county  and  district  aforesaid,  and 
within  the  jurisdiction  of  this  court,  in  the  act 
of  committing  the  offense  aforesaid,  as  afore- 
said set  forth  and  alleged,  in  and  upon  one  Jim 
Williams,  alias  Jim  nainey,  in  the  peace  of 
God  and  in  the  State  of  South  Carolina  then 
and  there  being,  feloniously,  willfully,  and  of 
their  malice  aforethought,  did  make  an  assault, 
and  the  said  James  William  Avery,  etc.,  and 
others,  to  the  jurors  aforesaid  unknown,  a  cer- 
tain rope  about  the  neck  of  the  said  Jim  Will- 
iams, €Uia»  Jim  Rainey,  then  and  there  felon- 
iously, willfully,  and  of  their  malice  afore- 
thought, did  fix,  tie  and  fasten;  and  that  the 
said  James  William  Avery,  etc.,  and  others,  to 
the  jurors  aforesaid  unknown,  with  the  rope  as 
aforesaid  so  as  aforesaid  fastened  on  and  about 
the  neck  of  him,  the  said  Jim  Williams,  alias 
Jim  Rainey,  then  and  there  feloniously,  will- 
fully and  of  their  malice  aforethousnt,  did 
choke,  suffocate  and  strangfe,  of  which  said 
choking,  suffocating  and  strangling,  he,  the 
said  Jim  Williams,  alias  Jim  Rainey,  then  and 
there  instantly  died.  And  so  the  jurors  afore- 
said, upon  their  oaths  aforesaid  do  say  that  the 
said  James  William  Avery,  etc. ,  and  others  to 
the  jurors  aforesaid  unknown,  him,  the  said 
Jim  Williams,a/uMjim  Rainey,  then  and  there 
in  manner  and  form  aforesaid,  feloniously,  will- 
fully and  of  their  malice  aforethought,  did  kill 
and  murder,  contrary  to  the  form  oi  the  statute 
in  such  case  made  and  provided,  and  against 
the  peace  and  dignity  of  the  State  of  South 
Carolina." 

Third  Cmint,  (Same  as  the  first  paragraph 
of  the  second  count  down  to  and  including  the 
words  "  unlawfully  did  conspire  together  with 
intent;"  after  which  it  reads  as  follows):  •*To 
injure,  oppress,  threaten  and  intimidate  Jim 
Williams,  aUas  Jim  Rainey.  a  citizen  of  the 
United  States  with  intent  to  prevent  and  hinder 
his  free  exercise  and  enjoyment  of  the  right  and 
privilege  granted  and  secured  to  him  by  the 
Constitution  of  the  United  States,  to  wit:  the 
right  to  keep  and  bear  arms,  contrary  to  the 
Act  of  Congress  in  such  case  made  and  pro- 
vided, and  against  the  peace  and  dignity  of  the 
United  States. 

Fourth  Count,  (This  count  contains  two  par- 
agraphs, the  first  of  which  is  the  same  as  a 
thira  count,  and  the  other  corresponds  exactly 
with  the  last  paragraph  of  the  second  count.) 

The  following  are  the  provisions  of  the  Act 
of  May  31,  1870,  under  which  the  said  counts 
were  drawn : 

"  Sec.  6.  And  be  it  further  enacted.  That  if 
two  or  more  persons  shall  band  or  conspire  to- 
gether, or  go  in  disguise  upon  the  public  high- 
way, or  upon  the  premises  of  another,  with  in- 
tent to  violate  any  provision  of  this  Act,  or  to 
injure,  oppress,  threaten,  or  intimidate  any  cit- 
izen, with  intent  to  prevent  or  hinder  his  free 
exercise  and  enjoyment  of  any  right  or  privi- 
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lege  granted  or  secured  to  him  by  the  Constitu- 
tion or  laws  of  the  United  States,  or  because  of 
his  having  exercised  the  same,  such  persons 
shall  be  held  guilty  of  felony,  and  on  convic- 
tion thereof  shall  be  fined  or  imprisoned,  or 
both,  at  the  discretion  of  the  court,  the  fine  not 
to  exceed  $5,000,  and  the  imprisonment  not  to 
exceed  ten  years,  and  shall  moreover  be  there- 
after ineligible  to  and  disabled  from  holding 
any  office  or  place  of  honor,  profit  or  trust 
created  by  the  Constitution  or  laws  of  the  United 
States." 

"  Sec.  7.  And  be  it  further  enacted.  That  if 
in  the  act  of  violating  any  provision  in  either 
of  the  two  preceding  sections,  any  other  felony, 
crime  or  misdemeanor  shall  he  committed,  the 
offender,  on  conviction  of  such  violation  of  said 
sections,  shall  be  punished  for  the  same  with 
such  punishments  as  are  attached  to  the  said 
felonies,  crimes  and  misdemeanors,  by  the  laws 
of  the  State  in  which  the  offense  may  be  com- 
mitted." 

Messrn.  Geo.  H.  WilUams,  Atty  Gen,, 
and  C.  H.  Hill,  Asst.  Atty  Gen,,  for  United 
States: 

The  questions  certified  in  this  case  having 
arisen  upon  a  motion  to  quash  the  several  counts 
of  the  indictment  therein  mentioned,  this  court 
cannot  take  co^izance  of  the  same,  such  mo- 
tion bein^  preliminary  in  its  character  and  de- 
terminable by  the  court  below  as  a  matter  of 
pure  discretion. 

U.  8.  V.  Bosenberg,  7  Wall,  580  (74  U.  S., 
XIX.,  268). 

Messrs.  Henry  Staiibery»  R.  Johnson 
and  D,  D.  FiM,  for  defendants  in  error. 

Mr.  Chief  Justice  Chase  delivered  the  opin- 
ion of  the  court: 

A  majority  of  the  court  are  of  opinion  that 
this  case  is'  controlled  by  the  decision  in  the 
case  of  TheU.  8.  v.  Rosenberg,  7  Wall.,  680  [74 
U.S.,  XIX..  2631. 

I  am  unable  to  concur  in  that  opinion,  but 
the  case  must  be  dismissed, 

ated-ioe  u.  s.,  ea. 


THE  EAST  SAGINAW  SALT  MANUFACT- 
URING COMPANY,  Plff.inErr., 

V. 

THE    CITY    OF   EAST    SAGINAW   and 
CHARLES  B.  DE  LAND,  Marshal. 

(See  8.  C,  "  SaU  Co,  v.  East  Saotnavc,*'  IB  Wall., 

373-379.) 

LatD  offering  bounty  far  manufacture  of  salt  is 
not  a  contract — may  be  repealed — bounty  law. 

*l.  A  law  offerinff  to  all  persons  and  to  oorpora- 
tlons  to  be  formed  fur  the  purpo8e«a  bounty  of  ten 
cents  for  every  bushel  of  salt  manufactured  In  a 
State,f rem  water  obtained  from  boring  in  the  State, 
and  exemption  from  taxation  of  the  property  used 
for  the  purpose,  is  not  a  contract  In  such  a  sense 
that  it  cannot  t>e  repealed. 

2.  Such  a  law  is  nothing  but  a  bounty  law,  and  in 
its  nature  a  general  law,  regulative  of  the  internal 
economy  of  the  State,  dependent  for  its  continu- 
ance upon  the '  dictates  of  public  policy  and  the 
voluntary  good  faith  of  the  Legislature. 

3.  General  encouragements  held  out  to  all  per- 
sons indiscriminately  to  engage  in  a  particular  trade 
or  manufacture,  whether  in  the  shape  of  bounties, 
drawbacks  or  other  advantage,  are  always  under 
the  legislative  control  and  may  at  any  time  t>e  dis- 
continued. 


*Head  notes  by  Mr.  Justice  Bradlkt. 
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[No.  88.] 
Submitted  Bee.  18,  1871,  and  Mar,  SI,  1872,  De- 
cided Apr.  8,  1872. 
IN  ERROR  to  the  Supreme  Court  of  the  State 
of  Michigan. 

The  case  is  stated  by  the  court. 

Mr.  Matt.  H.  Carpenter,  for  plaintiff  in 
error: 

The  Act  of  February  15, 1850,  held  out  an  in- 
ducement or  offer  to  private  parties  to  embark 
in  the  business  of  manufacturing  salt  in  that 
State,  and  when  such  parties  did  subsequently 
engage  in  that  business,  and  actually  produced 
and  manufactured  more  than  five  thousand 
bushels  of  salt  within  the  State,  the  Act  became 
a  contract  between  the  State  and  such  parties, 
which  the  Legislature  of  the  State  could  not 
constitutionally  revoke  or  repeal. 

Chrdon  v.  Appeal  Tax  Court,  8  How.,  133; 
Bk.  V.  Kfwop,  16  How..  369;  Ohio  L.  &  T.  Co. 
V.  DeboU,  16  How.,  416;  Dodge  v.  Woolsey,  18 
How.. 831  (59  U.  S., XV.. 401);  Bk.  v.  DeBoU,  18 
How.,  880  (59  U.  S.,  XV.,  458). 

The  Act  must  be  regarded  as  an  inducement 
to  private  parties  to  prosecute  experiments.  In 
this  experiment  thousands  of  dollars  might  be 
expended,  and  yet  not  a  bushel  of  salt  be  pro- 
duced. The  experiment  satisfactorily  setUed, 
it  being  ascertained  in  other  words  that  salt 
could  be  produced,  then  it8  manufacture  would 
be  sure  to  follow.  But  the  thing  for  which  the 
State  intended  to  com{>ensate,  was  the  solution 
of  a  question  whether  salt  could  be  produced. 
The  plaintiff  in  error,  relying  upon  this  Act, 
entered  upon  the  enterprise  and  settled  the  ques- 
tion by  the  actual  production  of  31,740  bushels 
of  salt,  prior  to  Mar.  9,  1861 ;  and  thus  became 
entitled  to  the  compensation  offered  by  the  Le.c;- 
islature.  What  was  this?  The  Act  must  answer : 

*'  Section  2.  All  property,  real  and  personal, 
used  for  the  purpose  mentioned  in  the  Ist  sec- 
tion (that  is,  bonng  for  and  manufacturing  salt 
in  this  Stat«)  shall  be  exempt  from  taxation  for 
any  purpose." 

When  and  how  long  exempt?  But  one  an- 
swer can  be  given  to  this  question :  as  long  as 
the  same  shall  be  used  for  the  purpose  afore- 
said. 

But  to  say  that  the  Legislature  could  repeal 
the  law  and  thus  withdraw  the  promised  com- 
pensation as  soon  as  the  party  should  perform 
on  its  part,  by  solving  the  question  whether  salt 
could  be  manufactured  from  the  waters  of  the 
State,  is  to  say,  that  when  one  party  to  a  con- 
tract has  realized  the  benefit  expected,  he  may 
repudiate  the  obligation  of  making  to  the  other 
party  the  stipulated  consideration. 

Any  person  who  had  engaged  in  this  business 
on  the  faith  of  the  Act  of  Feb.  15,  1859,  prior 
to  the  Act  of  Mar.  15,  1861,  cannot  be  i^ected 
by  the  latter  Act.  The  plaintiff  in  error  had 
done  and  performed  on  its  part  what  entitled  it 
to  perpetual  exemption  of  all  property  ii  should 
thereafter  employ  in  the  busmess  prior  to  the 
amendatory  Act;  therefore,  that  Act  cannot  im- 
pair the  right  vested  in  the  plaintiff  in  error 
prior  to  its  passage. 

In  the  opinion  of  the  court  below,  the  Act  of 
Feb.  15,  1859,  is  likened  to  an  ordinary  bounty 
law,  on  the  killing  of  noxious  animals  or  the 
manufacture  of  certain  fabrics.  This,  it  is  re- 
spectfully submitted,  is  the  error  of  the  court 
below.    The  existence  of  foxes  and  bears,  and 
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the  fact  that  wool  can  be  manufactured  into 
cloth,  are  facts  universally  known;  therefore, 
when  a  State  offers  a  bounty  for  the  deBtraction 
of  such  animals  or  for  the  manufacture  of  woolen 
fabrics,  it  may  at  any  time  repeal  the  law,  ex- 
cept as  to  animals  killed  or  cloths  manufactured 
while  the  law  was  in  force.  As  to  such,  it  la 
conceded  in  this  opinion  that  it  cannot  be  re- 
pealed. But  in  the  case  at  bar  it  was  not  known 
that  salt  could  be  manufactured  in  that  State; 
and  as  an  inducement  to  the  solution  of  that 
doubt  the  State  promised  to  whomsoever  should 
settle  it  favorably  that  all  the  property  he  should 
ever  thereafter  employ  in  that  business  should 
be  exempt  from  taxation,  and  that  all  the  salt 
he  should  manufacture  should  receive  a  certaini 
bounty .  Had  this  law  been  repealed  before  any 
one  entitled  himself  to  its  benefits,  no  complaint 
could  have  been  made  and  its  repeal  would  have 
wronged  no  one.  But  as  to  those  who,  by  ex- 
penditure of  capital  in  the  business,  had  pro- 
duced the  specified  amount  of  salt,  the  case  la 
wholly  different.  Suppose  the  Act  had  prom- 
ised $500,000  to  every  one  who  should  manu- 
facture, as  aforesaid,  $100  worth  of  salt  The 
opinion  below  concedes  that  whoever  had  man- 
ufactured this  amount  would  have  been  entitled 
to  this  reward,  and  that  the  Legislature  could 
not  repeal  the  law  as  to  him,  though  it  might 
as  to  all  other  persons.  Now,  what  is  the  dif- 
ference whether  a  ^roes  sum  was  promised,  or 
perpetual  exemption  of  property  from  taxation, 
if  employed  in  the  same  business.  Whoever 
has  done  the  thing  while  the  law  renuiins  in 
force,  is  entitled  to  the  reward,  whatever  it  may 
be,  promised  by  the  Act.  That  the  reward  prom- 
ised by  this  Act  was  perpetual  exemption  of 
property,  does  not  put  it  in  the  power  of  the 
Legislature  to  deprive  the  party,  who  is  entitled 
to  it,  of  the  award. 

The  court  below  fall  into  the  error  of  con- 
ceiving that  our  argument  rests  upon  the  theory 
that  the  Legislature  could  not  repeal  the  Act. 
We  do  not  deny  this.  But  the  question  is:  what 
is  the  effect  of  such  repeal  ?  We  claim  that  the 
repeal  cannot  affect  those  who  have  acquired 
the  right  of  exemption  from  taxation  while  the 
law  was  in  force;  although  the  right  thus  ac- 
quired is  indefinite  in  point  of  time.  Indefinite 
exemption  as  to  property  they  may  thereafter 
employ  in  that  business,  is  the  right  which  was 
acquired  by  theplaintiff  in  error  while  the  law 
was  in  force.    That  cannot  be  taken  away. 

Mr.  B.  J.  Brown,  for  defendant  in  error: 

The  Act  of  1759  is,  neither  in  terms  nor  by 
necessary  implication,  irrepealable.  There  is  no 
pledge,  expressed  or  implied,  that  the  power  of 
taxation  should  not  thereafter  be  exercised. 
Hence,  it  did  not  create  a  contract  on  the  part 
of  the  State. 

Christ  Church  v.  PhOa.,  24  How.,  302(65  D. 
8.,  XVL,604);  Bk.  V.  Billifige,  APei„6U;  Git- 
man  v.  Sheboygan,  2  Black.,  518  (67  U.  S., 
XVIL,  807). 

Mr.  Justice  Bradley  delivered  the  opinion 
of  the  court: 

The  plaintiff  in  error  in  this  case  claims  ex- 
emption from  taxation  as  to  certain  real  estate 
in  East  Saginaw,  by  virtue  of  an  Act  passed  by 
the  Legislature  of  Michigan  on  the  15th  day  of 
February,  1859,  for  encouraging  the  manufact- 
ure of  salt    The  Act  was  as  foDows: 
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"  Section  1.  The  people  of  the  State  of  Mich- 
igan enact  that  all  companies  or  corporations 
formed  or  that  may  be  formed  for  the  purpose 
of  boring  for  and  manufacturing  salt  in  this 
State,  and  any  and  all  individuals  engaged  or 
to  be  engaged  in  such  manufacture,  shall  be  en- 
titled to  the  benefit  of  the  provision  of  this  Act." 

'*  Sec.  2.  All  property,  real  and  personal, 
used  for  the  purpose  mentioned  in  the  1st  sec- 
tion of  this  Act,  shall  be  exempt  from  taxation 
for  any  purpose." 

"Sec.  8.  There  shall  be  paid  from  the  Treas- 
ury of  this  State,  as  a  bounty,  to  any  individual 
or  company  or  corporation,  the  sum  of  ten  cents 
for  each  and  every  bushel  of  salt  manufactured 
by  such  individual,  company  or  corporation, 
from  water  obtained  from  boring  in  this  State; 
provided  that  no  such  bounty  shall  be  paid  im- 
til  such  individual,  company  or  corporation 
shall  have  at  least  five  thousand  bushels  of  salt 
manufactured." 

The  bill  in  the  case  was  filed  for  an  injunction 
to  restrain  the  City  of  East  Saginaw  from  levy- 
ing and  enforcing  any  tax  on  the  real  estate  m 
question,  and  for  a  decree  establishing  the  ex- 
emption claimed.  It  alleges  that  in  April,  1859, 
after  the  passage  of  the  above  law,  the  plaintifF 
was  organized  as  a  Corporation  under  the  gen- 
eral laws  of  Michigan,  for  the  purposof  manu- 
facturing salt  from  salt  water  to  be  obtained  in 
the  State  of  Michigan ;  that  prior  to  the  said 
Act  of  February  16.  1859,  the  State  had  been 
engaged  in  experiments  and  had  spent  large 
sums  of  money  to  ascertain  whether  salt  could 
be  manufactured  as  aforesaid  but  without  any 
satisfactory  results,  and  that  the  Act  was  passed 
to  encourage  private  parties  to  engage  in  the 
same  experiments. 

The  bill  then  states  as  follows: 

"  Your  orator  further  shows  that  the  persons 
associating  as  hereinbefore  stated,  to  form  the 
*East  Saginaw  Salt  Manufacturing  Company,' 
were  sofely  induced  thereto,  as  your  orator  be- 
lieves, by  the  encouragement  held  out  in  said 
Act,  and  had  not  said  last  mentioned  Act  been 
passed,  no  such  corporation  would  have  been 
formed  nor  any  experiment  made  to  determine 
whether  salt  could  pxofitably  be  made  in  Mich- 
igan. 

Tour  orator  further  shows  that  after  spending 
some  time  in  erecting  the  necessary  buildings 
and  in  procuring  the  requisite  machinery  there- 
for, a  well  was  commenced  by  the  said  Associa- 
tion, near  the  Saginaw  River,  in  the  County  of 
Saginaw,  in  June,  1859,  and  that  drilling  con- 
tinued almost  constantly  from  that  time  until 
early  in  the  year  1860,  at  which  time  a  depth  of 
66V  feet  was  reached,  where  brine  was  found  of 
8ufi3cient  strength  and  purity  to  warrant  the 
Company  in  proceeding  to  the  manufacture  of 
salt. 

That,  relying  in  good  faith  upon  the  benefits 
promised  in  the  said  Act  of  the  "Legislature  of 
1859,  said  Company  proceeded  at  once  to  erect 
works  fur  the  manufacture  of  salt  from  the 
brine  found  in  said  well,  such  manufacture 
commencing  the  last  of  June  or  the  first  part 
of  July,  I860,  and  from  that  date  to  March  9th, 
1861,  there  was  actually  manufactured  by  said 
Corporation,  from  salt  water  obtained  in  the 
State  of  Michigan,  6,848  barrels  of  salt,  each 
containing  five  bushels.  Your  orator  claims 
and  avers  the  fact  to  be  that  in  consequence  of 
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the  facts  hereinbefore  stated,  the  property  of 
your  orator  used  for  the  purpose  of  boring  for 
and  manufacturing  salt  in  this  State  is  exempt 
from  taxation ;  and  that  the  right  to  such  ex> 
emption  from  taxation  became  and  was  a  vested 
right  Which  it  is  not  competent  for  the  Legisla- 
ture to  take  away  without  your  orator's  consent. 

Your  orator  further  shows  that  your  orator 
is  still  engaged  in  the  manufacture  "of  salt,  and 
has  purcha^  and  is  using  all  its  property  for 
that  purpose;  said  manufacture  continuing  at 
the  place  where  it  was  first  commenced  by  your 
orator." 

The  bill  then  gives  a  description  of  the  land 
owned  by  the  complainants  m  East  Saginaw, 
declaring  that  it  had  been  in  use  by  it  for  the 
purpose  aforesaid,  and  states  the  assessment 
thereof  for  taxes  by  the  city  authorities  and  the 
threatened  collection  of  the  same,  and  prays 
for  an  injunction  and  decree  as  before  stated. 

To  this  bill  a  demurrer  was  filed.  'The  court 
below  overruled  the  demurrer  and  sustained 
the  prayer  of  the  bill;  but  the  Supreme  Court 
of  Michigan  reversed  this  decree  and  dismissed 
the  bill.  This  decree  of  the  Supreme  Court 
was  based  upon  an  Act  of  the  Legislature  of 
Michigan,  passed  on  the  15th  of  March,  1861, 
by  which  the  Act  of  1859  was  amended  as  fol- 
lows: The  1st  section  by  adding  a  proviso 
limiting  its  benefits  to  those  who  should  be 
actually  engaged  in  the  manufacture  of  salt 
prior  to  the  1st  of  August,  1861 ;  the  2d  section, 
by  limiting  the  exemption  from  taxation  to  five 
years  from  the  organization  of  the  company  or 
corporation;  and  the  3d  section  (which  granted 
a  bounty  of  ten  cents  per  bushel)  by  limiting 
the  bounty  moneys  that  should  be  paid  to  any 
one  individual  company  or  corporation  to  the 
sum  of  f5,000. 

The  plaintiff  in  error  claims  that  this  amend- 
atory Act,  as  applied  to  the  plaintiff,  was  un- 
constitutional and  void  by  reason  of  its  impair- 
ing the  validity  of  a  contract.  It  contends  that 
the  Act  of  1859  held  out  an  inducement  or  offer 
to  private  parties  to  embark  in  the  business  of 
manufacturing  salt  in  Michigan,  and  that  when 
such  parties  did  subsequently  engage  in  that 
business  and  actually  produce  and  manufacture 
more  than  five  thousand  bushels  of  salt  within 
the  State,  the  Act  became  a  contract  between 
the  State  and  such  parties  which  the  Legisla- 
ture could  not  constitutionally  revoke  or  repeal. 

This  is  the  principal  question  in  the  cause. 

It  is  unnecessary  at  this  time  to  discuss  the 
question  of  power  on  the  part  of  a  State  Legis- 
lature to  ^ke  a  contract  exempting  certain 
property  from  taxation.  Such  a  power  has 
been  frequently  asserted  and  sustained  by  the 
decisions  of  this  court.  N.  Jersey  v.  Wileon,  7 
Cranch,  164;  Gordon  v.  Appeal  Tax  Ct,,  8 
How.,  188;  Piqua  Bk.  v.  Knoop,  16  How.,  889; 
Ohio  L,  I.  &  T,  Co.  V.  DeboU,  16  How.,  416; 
Dodger,  WooUey,  18  How.,  331  [69  U.  S..  XV., 
4011;  Jefferson  Bank  v.  SkeUy,  1  Black,  486 
[66  U.  S.,  XVII.,  1731;  McOee  v.  Maihis,  4 
Wall.,  148  [71  U.  S.,  XVIII.,  314];  Home  of 
the  Friendless  v.  Rouse,  8  Wall.,  430 J75  U.  S., 
XIX.,  4951;  WUmington  R,  R.  v.  Reid  [ante, 
5681,  decided  at  this  term. 

The  question  in  this  case  is:  whether  any  con- 
tract was  made  at  all,  and,  if  there  was, 
whether  it  was  a  contract  determinable  at  will, 
or  of  perpetual  obligation? 
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Had  the  plaintiff  in  etror  been  incorporated 
bjr  a  special  charter,  and  had  that  charter  con- 
tained the  provision  that  all  its  lands  and  prop- 
erty used  in  the  manufacture  of  salt  should  for- 
ever, or  during  the  continuance  of  its  charter, 
be  exempt  from  taxation,  and  had  that  charter 
been  accepted  and  acted  on,  it  would  have  con- 
stituted a  contract.  But  the  case  before  us  is 
not  of  that  kind.  It  declares,  in  purport  and 
effect,  that  all  corporations  and  individuals 
who  shall  manufacture  salt  in  Michigan  from 
water  obtained  by  boring  in  that  Slate,  shall 
be  exempt  from  taxation  as  to  all  property  used 
for  that  purpose  and,  after  l^ey  shall  have 
manufactured  5,000  bushels  of  salt,  they  shall 
receive  a  bounty  of  ten  cents  per  bushel.  That 
is  the  whole  of  it.  As  the  Supreme  Court  of 
Michigan  says,  it  is  a  bounty  law  and  nothing 
more;  a  law  dictated  by  public  policy  and  the 
eeneral  good,  like  a  law  offering  a  bounty  of 
fifty  cents  for  the  killing  of  every  wolf  or  other 
destructive  animal.  Such  a  law  is  not  a  con- 
tract except  to  bestow  the  promised  bounty 
upon  those  who  earn  it  so  long  as  the  law  re- 
mains unrepealed.  There  is  no  pledge  that  It 
shall  not  be  repealed  at  any  time.  As  long  as 
it  remains  a  law  every  inhabitant  of  the  State, 
every  corporation  having  the  requisite  power, 
is  at  liberty  to  avail  himself,  or  itself,  of  its  ad- 
vantages, at  will,  by  complying  with  its  terms 
and  doing  the  thin^  which  it  promises  to  re- 
ward, but  is  also  at  liberty  at  any  time  to  aban 
don  such  a  course.  There  is  no  obligation  on 
any  person  to  comply  with  the  conditions  of 
the  law.  It  is  a  matter  purely  voluntary;  and, 
as  it  is  purely  voluntary  on  the  one  part,  so  it 
is  purely  voluntary  on  the  other  part;  that  is, 
on  the  part  of  the  Legislature,  to  continue,  or 
not  to  continue  the  law.  The  law  in  question 
says  to  all :  You  shall  have  a  bounty  of  ten 
cents  per  bushel  for  all  salt  manufactured,  and 
the  property  used  shall  be  free  from  taxes. 
But  it  does  not  say  how  long  this  shall  con- 
tinue; nor  do  the  parties  who  enter  upon  the 
business  promise  how  long  they  will  continue 
the  manufacture.  It  is  an  arrangement  deter- 
minable at  the  will  of  either  of  the  parties,  as 
much  so  as  the  hiring  of  a  laboring  man  by  the 
day. 

If  it  be  objected  that  such  a  view  of  the  case 
exposes  parties  to  hardship  and  injustice,  the 
answer  is  ready  at  hand,  and  is  this:  It  will 
not  be  presumed  that  the  Legislature  of  a  sov- 
ereign State  will  do  acts  that  inflict  hardship 
and  Injustice. 

The  case  differs  entirely  from  those  laws  and 
charters  which  have  been  adjudged  to  be  irrev- 
ocable contracts. 

Charters  granted  to  private  corporations  are 
held  to  be  contracts.  Powers  and  privileges 
are  conferred  by  the  State,  and  corresponding 
duties  and  obligations  are  assumed  by  the  cor- 
poration. And  if  no  right  to  alter  or  repeal  is 
reserved,  stipulations  as  to  taxation,  or  as  to  any 
other  matter  within  the  power  of  the  Legisla- 
ture, are  binding  on  both  parties;  and  so  cor- 
porations formed  under  general  laws,  in  place 
of  special  charters,  like  the  Ohio  banks  under 
the  general  banking  law  of  that  State,  are  en- 
titled to  the  benefit  of  specific  provisions  and 
exemptions  contained  in  those  laws,  which  are 
regarded  in  the  same  light  as  if  inserted  in 
special  charters.     ''The^Act  is  as  special  to 
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each  bank,"  says  Jitstice  McLean,  delivering 
the  opinion  of  this  court, ."  as  if  no  other  insti- 
tution were  incorporated  under  it."  Bk.  v. 
Knoop,  16  How. ,  380.  In  such  cases  the  scope 
of  the  Act  takes  in  the  whole  period  for  which 
the  corporation  is  formed.  The  language  means 
that  during  the  existence  of  any  corporation 
formed  under  the  Act,  the  stipulation  or  ex- 
emption specified  in  it  is  to  operate. 

The  Act  under  consideration  cannot  be  in- 
terpreted on  this  principle.  It  applies  to  indi- 
viduals as  well  as  corporations,  and  to  all  cor- 
porations having  power  to  manufacture  salt. 
Now,  in  the  case  oi  individuals,  must  it  be  con- 
strued to  mean  that  as  long  as  the  individual 
lives  and  manufactures  salt  the  State  will  pay 
him  the  bounty  of  ten  cents  on  the  ^bushel,  and 
exempt  his  property  from  taxation?  Can  the 
law  never  be  repealed  as  to  those  who  have 
once  commenced  the  manufacture?  Such  a 
construction,  could  never  have  been  intended. 
In  its  nature  it  is  a  general  law,  regulative  of 
the  internal  economy  of  the  State,  and  as  much 
subject  to  repeal  and  alteration  as  a  law  for 
bidding  the  filing  of  game  in  certain  seasons 
of  the  year.  Its  continuance  is  a  matter  of 
public  policy  only ;  and  those  who  rely  on  it 
must  b£^  their  reliance  on  the  free  and  volun- 
tary ffood  faith  of  the  Legislature,  f^or  the^ 
benefit  of  sheep  growers  in  some  States,  dogs 
are  subjected  to  a  severe  tax.  Could  not  the 
Legislature  repeal  such  a  law?  If  Congress  es- 
tablishes a  tariff  for  the  protection  of  certain 
manufactures,  does  that  amount  to  a  contract 
not  to  change  it? 

In  short,  the  law  does  not,  in  our  judgment, 
belong  to  that  class  of  laws  which  can  be  de- 
nominated contracts,  except  so  far  as  they  have 
been  actually  executed  and  complied  with. 
There  is  no  stipulation,  express  or  implied, 
that  it  shall  not  be  repealed.  General  encour- 
agements, held  out  to  all  persons  indiscrimi- 
nately, to  engage  in  a  particular  trade  or  man- 
ufacture, whether  such  encouragement  be  in 
the  shape  of  bounties  or  drawbacks,  or  other 
advantage,  are  always  under  the  legislative 
control,  and  may  be  discontinued  at  any  time. 

The  judgment  must  be  affirmed, 

Clted-97  U.  S.,  5i2;  3  MoA..  668;  30  Kan.,  75;  67 
Mo.,  639. 


HIBERNIA  ARMSTRONG,  Ajypt., 

V. 

UNITED  STATES. 

(See  8.  C,  13  Wall.,  154- 156.) 

Efect  of  Pre9ident*8  Proclamation  of  pardon- 
restoration  of  property— pubUc  act. 

1.  The  Proclamation  of  the  Presldoat  of  December 
25, 1868,  ffrantlnK  to  all  and  every  person  who  di- 
rectly or  iDdirectiy  participated  in  the  late  insur- 
rection or  rebellion  a  full  pardon  and  amni^y  with 
restoration  of  all  rights,  privileges  and  immunities 
under  the  Ck>nstitution  and  the  laws,  blots  out 
the  offense. 

2.  The  person  so  pardoned  is  entitled  to  the  res- 
toration of  the  proceeds  of  captured  and  aban* 
doned  property,  if  suit  be  brou^rht  within  two 
years  after  the  suppression  of  the  rebellion. 

3.  This  was  a  public  Act,  of  which  all  courts  of 
the  United  States  are  bound  to  take  notice,  and  to 
which  ail  courts  are  bound  to  give  effect. 

NoTB.— r/ie  effect  of  pardon*.  See  note  to  Arm- 
strong's Foundry  y.  U.  S.,  73  U.  S.,  X  VIll..  882. 
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[No.  492]. 
SulmitUd  Jan.  31, 187B.  Decided  Mar  £6, 187$, 

APPEAL  from  the  Court  of  Claims. 
The  case  is  sufficiently  stated  by  the  court. 
Mr.  R.  M.  Corwine,  for  the  appellant. 
Mr,   B.   H.  Bristow*  SoUeUor-Oen,,    for 
United  SUtes. 

Mr.  Chief  Jusiies  Chase  delivered  the  opin- 
ion of  the  court: 

This  is  a  claim  for  the  proceeds  of  certain 
couon,  under  the  Abandoned  and  Captured 
Property  Act.  The  Court  of  Claims  find  that 
the  cotton  was  raised  by  the  claimant,  that 
in  the  latter  part  of  1863,  or  early  in  1864, 
there  were  on  her  cotton  plantation  one  hun- 
dred and  twenty  bales  of  cotton,  which  were 
taken  possession  of  by  the  United  States  mili- 
tary forces  and  removed  to  Little  Rock ;  that 
prior  to  July,  1864,  one  hundred  and  two  bales 
of  this  cotton  were  in  the  hands  of  the  Treasury 
agents,  and  were  taken  and  used  by  the  mili- 
tary forces  in  the  works  of  defense  around  the 
City  of  Little  Rock ;  that  60  bales,  when  taken 
out  of  the  defenses,  were  identified  as  belonging 
to  the  claimant;  and  with  other  cotton  identT 
fled  as  belonging  to  other  parties,  and  170  sacks 
of  loose  cotton,  which  came  out  of  the  fortifica- 
tion and  not  identified,  were  shipped  to  the  Treas- 
ury agent,  at  Cincinnati,  sold,  and  the  proceeds 
paid  into  the  Treasury.  The  claimant  was 
provedto  have  given  no  active  aid  to  the  rebell- 
ion, except  that  on  the  approach  of  the  Union 
Army  she  fled  South,  with  thirty  or  forty  of  her 
slaves  to  avoid  emancipation.  This  was  in 
September,  1868.  Judgment  was  rendered 
against  her  on  the  4th  of  April,  1870.  and  an 
appeal  taken  to  this  court. 

The  "  Abandoned  and  Captured  Property 
Act "  provides  for  the  restoration  of  the  pro- 
ceeds of  property  on  proof  that  the  claimant  has 
never  given  any  aid  or  comfort  to  the  present 
rebellion.  The  Court  of  Claims  seem  to  have 
thought  that  going  South  with  her  slaves  was 
evidence  that  she  did  give  aid  or  comfort  to 
the  rebellion.  On  this  point  it  is  not  now  neces- 
sary that  we  express  an  opinion;  for  the  Presi- 
dent of  the  United  States,  on  the  25th  of  De- 
cember, 1868,  issued  a  Proclamation,  reciting 
that  a  ''universal  amnesty  and  pardon  for 
participation  in  said  rebellion,  extended  to  all 
who  have  borne  any  part  therein,  wiU  tend  to 
secure  permanent  peace,  order  and  prosperity 
throughout  the  land,  and  to  renew  and  fully 
restore  confidence  and  fraternal  feeling  among 
the  whole  people,  and  their  respect  for,  and  at- 
tachment to,  the  National  Government,  de- 
signed by  its  patriotic  founders  for  the  general 
good;''  and  granting,  ''unconditionally,  and 
without  reservation,  to  all  and  every  person 
who  directly  or  indirectly  participated  m  the 
late  insurrection  or  rebellion,  a  full  pardon  and 
amnesty  for  the  offense  of  treason  against  the 
United  States,  or  of  adhering  to  their  enemies 
during  the  late  civil  war,  with  restoration  of 
all  rights,  privileges  and  immunities  under  the 
Constitution,  and  the  laws  which  have  been 
made  in  pursuance  thereof. "  15  Stat,  at  L. ,  7 1 1 . 

We  have  recently  held,  in  the  case  of  7%^ 
United  States  v.  KUin,  [ante  517]  that  pardon 
granted  upon  conditions,  blots  out  the  offense, 
if  proof  is  made  of  compliance  with  the  con- 
ditions: and  thai  the  person  so  pardoned  is  en- 
Sec  1^  Wall, 


titled  to  the  restoration  of  the  proceeds  of  capt- 
ured and  abandoned  property,  if  suit  be  brought 
within  '*  two  years  after  the  suppression  of  the 
rebellion."  The  Proclamation  of  the  25th  of 
December  crranted  pardon  unconditionally  and 
without  reservation.  This  was  a  public  Act  of 
which  all  courts  of  the  United  States  are 
bound  to  take  notice,  and  to  which  all  courts 
are  bound  to  give  effect.  The  claim  of  the  pe- 
titioner was  preferred  within  two  years.  The 
Court  of  Clfldms.  therefore,  erred  in  not  giving 
the  petitioner  the  benefit  of  the  Proclamation. 
Its  judgment  muet  be  reverted,  with  directions 
to  proceed  in  conformity  toith  this  opinion. 

ated-13  Wall.,  157  ;  16  Wall.,  162 ;  05  U.  S.,  158. 


GEORGE  P.  STEINBACH,  Plff.  in  Err., 

V, 

THE  RELIEF  FJRE  INSURANCE  COM- 
PANY OF  NEW  YORK. 
(See  S.  C,  IS  WaU.,  18^-186.) 
FirevDorke,  wh^n  not  covered  by  policy. 

Under  a  clause  in  a  policy  providing  that  fire- 
works should  not  be  covered  by  the  insurance,  fire- 
worlcB  are  not  included  under  the  name  of  fire- 
crackers, which  were  permitted  to  be  kept,  nor  in 
the  description  ot  "other  articles  in  the  line  of  busi- 
ness" of  the  insured,  uaed  in  the  policy. 

[No.  126.1 
Argued  Mar.  5,  187$.      Decided  Mar.  $5,  1872, 

IN  ERROR  to  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  Maryland. 

This  was  an  action  brought  by  the  plaintiff 
in  error,  upon  a  policy  of  insurance  against 
loss  by  fire  made  by  the  defendant  in  error,  a 
Corporation  created  by  the  laws  of  New  York. 

The  suit  was  brought  in  the  Superior  Court 
of  Baltimore,  Maryland,  and  process  served  on 
the  defendent*B  general  agent  in  Baltimore. 

The  defendant  appeared  and  removed  the 
case,  according  to  the  Act  of  Congress,  into  the 
Circuit  Court  of  the  United  States  for  the  Mary- 
land District. 

The  policy  insured  the  plaintiff  to  the  amount 
of  $5,000,in  these  words :  *  'On  his  stock  of  fanc^ 
goods,  toys  and  other  articles  in  his  line  of  busi- 
ness, contained  in  the  three  story  brick  build- 
ing situated  on  the  southeast  corner  of  Balti- 
more Street  and  Tripoletts'  Alley,  and  now  in 
his  occupancy  as  a  German  jobber  and  importer, 
privilege  to  keep  fire-crackers  on  sale." 

The  above  language  is  in  writing. 

In  the  printed  part  the  policy  states:  "If  the 
property  shall  be  used  for  storing  or  keeping 
thereon  articles,  goods  or  merchandise  denomi- 
nated hazardous,  extra  hazardous  or  specially 
hazardous,  in  the  second  of  the  classes  of  hazard 
annexed  to  the  policy,  except  as  herein  spe- 
cially provided,or  hereinafter  agreed  to  in  writ- 
ing upon  this  policy,  thenceforth, so  long  as  so 
used,  the  policy  shall  be  of  no  effect." 

Among  the  articles  denominated  as  specially 
hazardous  in  said  annexed  classes,  are  fire- 
works. 

At  the  trial  of  the  cause  the  plaintiff  proved 
loss  by  fire  on  the  stock  of  goods  in  his  said 

Note.— Oral  crCdewc*  as  appXicaJbU.  to  toritUn  con- 
tractu. See  tu)te  to  Bradley  v.  Wash,  etc..  Steam 
Packet  Co.,  88  U.  8.  (13  Pet.),  80. 
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store,  and  that  the  proportion  of  loes  falling  on 
the  defendant  was  $4,078.44.  It  also  appeared 
in  evidence  that  at  the  time  of  the  fire  the  plaint- 
iff had  fireworks  in  store  for  sale,  and  that  the 
fire  originated  in  them. 

The  plaintiff  then  offered  to  prove  that  fire- 
works were  an  article  in  his  line  of  basiness  as 
a  Gkrman  jobber  and  importer,  for  the  purpose 
of  showing  that  they  were  covered  by  the  writ- 
ten words  of  the  policy.  The  court  refused  to 
admit  the  evidence,  and  exception  was  taken : 
and  the  verdict  being  against  him  after  the 
above  ruling,  he  took  out  this  writ  of  error. 

McMTS,  A,  Stirling,  Jr.,  and  Alex.  Wolff» 
for  plaintiff  in  error: 

The  written  part  of  the  policy  controls  the 
printed  part. 

Ang.  Ins.,  sees.  14,15;  1  Phil.  Ins.,  16;  Fland- 
ers Ins.,  70,  88;  Pindar  v.  Ins.  Co.,  36  N.  Y., 
648;  Hayward  v.  Im,  Co.,  19  Abb.  Pr.,  116. 

For  the  purpose  of  showing  that  the  written 
part  of  the  policy  covered  fireworks,  it  was 
proper  to  prove  what  articles  were  in  the  plaint- 
iff's line  of  business  as  a  German  jobt)er  and 
importer,  and  it  was  a  question  for  the  jury 
whether  fire- works  were  part  of  the  stock  of 
fancy  goods,  toy  sand  other  articles  in  the  plaint- 
iff's line  of  business.  Fland.  Ins.,  73,  76;  Ins. 
Co.  V.  Updegraff,  43  Pa.,  350. 

Although  fire-works  and  other  articles  kept 
on  hand  by  plaintiff  and  by  all  persons  in  his 
line  of  business  are  enumerated  in  the  printed 
part  of  the  policy  as  hazardous, extra  hazardous 
or  specially  hazardous,and  are  required  in  order 
to  be  insured  to  be  specified  in  the  policy  in 
writing:  yet,  if  it  can  be  proved  that  fire- works 
were  kept  on  saie  by  the  plaintiff  and  consti- 
tuted an  article  in  his  line  of  business,  etc., then 
fire- works  are  within  the  language  of  the  writ- 
ten part  and  are  insured  without  reference  to 
the  printed  part,  and  are,  in  law,  specific  in 
the  policy  in  writing. 

The  insurer,  instead  of  enumerating  specially 
all  the  plaintiff's  stock  of  goods  which  he  in- 
tended to  cover  by  the  policy,  comprised  ihem 
in  a  general  description  in  writing,  by  specify- 
ing them  as  all  articles  in  the  plamtiff's  line  of 
business  as  a  German  jobber  and  importer, 
and  thereby  insured  all  articles  so  kept  by  the 
insured  and  necessary  for  the  proper  carrying 
on  of  his  business.  Fland.  Ins.,  70-82;  W(M 
V.  Ins.  Co.,  14  Barb.,  883:  Harper  v.  Ins.  Co., 
17  N.  Y.,  194;  Dialer  v.  Ins.  Co.,  20  Barb., 636; 
Benedict  y.  Ins.  Co.,  81  N.  Y..  389;  Harper  v. 
Ins.  Co.,  22  N.  Y.,  441 ;  Moadinger  v.  Ins.  Co., 
2  Hall  (N.  Y.)  490;  Dekmguemare  v.  Ins. 
Co.,  2  Hall(N.  Y.)589;  Im.  Co.  v.  8tep?ien- 
son,  37  Pa..  198;  Ins.  Co.  v.  McLaughlin,  6 
Am.  Law  Reg.  (N.  S.)  374;  Archer  v.  Ins.  Co., 
43  Mo.,  434;  Crosby  v.  Ins.  Co.,  5  Gray,  604; 
Ins.  Co.  V.  Taylor,  5  Minn.,  492;  Blake  v.  Ins. 
Co.,  12  Grav,  265;  Ins.  Co.  v.  Ins.  Co.,  5  Ohio 
St.,  450;  Collins  v.  Ins.  Co.,  10  Gray,  155;  7/w. 
Co.  V.  Updegraff,  43  Pa.,  350; in*.  Co.  v.  8eoU, 
Fland.  Ins.,  folio  184. 

Mr.  WiUiam  8h^>ard  Bryan,  for  defendant 
in  error: 

The  policy  provides,  in  distinct  terms,  that  it 
shall  be  made  void  by  keeping  certain  pro- 
hibited articles  on  the  premises,  except  as  * 'here- 
in specially  provided  for."  And  among  the  pro- 
hibited articles  classed  as  causing  the  greatest 
degree  of  hazard,  we  find  "fire- works"  and  with 
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reference  to  them  it  is  stated  that  they  add  fifty 
cents  per  $100  to  the  rate  of  insurance,  and  ap- 
parently with  great  carefulness  it  is  repeated, 
that  "To  be  covered,  they  must  be  specially 
written  in  the  policy." 

The  clear  result  of  the  terms  of  the  policy 
prohibits  fire- works.  This  constnictioQ  gives 
effect  to  every  part,  prevents  any  conflict  be- 
tween different  clauses,  and  attributes  to  them 
all  one  common,  harmonious  intent  and  pur- 
pose.   It  must,  therefore,  be  adopted. 

2  Pars.  Mar.  L.,  49.  6S;GoieoMhea  ▼.  La.  Ins. 
Co.,  6  Mart.  ( N.  8.)  51 ;  Hunter  v.  Ins,  Co.,  11 
La.  Ann.,  189;  Im.  Co.  v.  Bdmond,  17  Gratt, 
138;  Bobertsm  v.  i^^TU^A,  4£a8t,180;  Washburn 
V.  Oould,  3  Story,  162. 

The  evidence  proposed  to  be  offered  was  of 
the  most  inconclusive  character.  It  was  not 
alleged  that  there  was  any  general,  well  known 
custom  to  keep  fire-works  on  premises  of  the  de- 
scription occupied  by  the  insured ;  nor  that  fire- 
works were  necessary  to  enable  him  to  carry  on 
his  business;  nor  that  in  point  of  fact  they  were 
on  the  premises  at  the  time  the  insoranoe  was 
effected.  But  it  was  simply  proposed  to  show 
that  they  "constituted  an  article  in  the  line  of 
business  of  a  German  jobber  and  importer." 
By  what  usage?  When  and  where  did  the 
usage  prevail?  Did  it  relate  to  the  City  of  Balti- 
more? Was  it  in  existence  at  the  time  of  the 
insurance?  Was  it  general,  notorious,  well  es- 
tablished,certain  and  uniform,  or  was  it  known 
to  the  insurers?  The  evidence  did  not  propose 
to  embrace  any  of  these  points.  But  it  was  an 
attempt  simply  and  flatly  to  contradict  the 
written  contract.  This  was  clearly  incompe- 
tent. 

-  Ins.  Co  V.  Wright,  1  Wall.,  470  (68  U.  8., 
XVII.,  508);  Foley  v.  Mason.  6  Md..  49;  Maetm- 
her  V.  Ins.  Co.,  7  Gray  (Mass.)  257;  WkUmarsk 
V.  Ins.  Co.,  2  Allen  (Ma88.),682 ; iiM.  Co.  ▼.  Qibb, 
7  Law  Rep.,  N.  8..  576. 

Mr.  Chief  JusOee  Chase  delivered  the  opin- 
ion of  the  court : 

The  only  question  in  the  case  arises  upon  the 
construction  of  the  policy  sued  upon. 

The  insurance  was  upon  the  plaintiff's  stock 
of  fancy  goods  and  other  articles  in  his  busi- 
ness, as  a  German  jobber  and  importer,  with 
the  privilege  to  keep  fire-crackers  on  sale.  The 
loss  arose  from  a  fire  which  originated  in  the 
fire- works  for  sale  in  the  store;  and  upon  the 
trial,  the  plaintiff  offered  to  prove  that  fire- 
works constituted  an  article  in  the  line  of  busi- 
ness of  a  German  jobber  and  importer.  This 
evidence  was  rejected  by  the  court  below,  and 
judgment  ^ven  for  the  defendant  The  ques- 
tion is,  whethes  the  court  erred. 

The  policy  of  insurance  contained  a  clause 
providing  that  fire- works,  among  other  things, 
should  l:^  specially  written  in  the  policy. 

Otherwise  they  were  not  to  be  covered  by  the 
insurance.  It  is  not  pretended  that  fire  works 
are  included  under  the  name  of  fire-crackers. 
But  the  plaintiff  contends  that  thev  are  included 
in  the  description  of  "other  articles  in  his  line 
of  business."  The  answer  to  this  is,  that  the 
policy  itself  requires  that  fire-works  shall  be 
specially  written  in  it.  They  are  among  the 
goods  described  as  specially  hazardous,  and 
add  fifty  cents  on  the  $100  to  the  ordinaiy  rate 
of  insurance. 
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It  is  impossible  to  thiok  they  are  described 
l)y  tlie  general  terms  used  in  the  policy.  The 
insurance  was  at  the  ordinary  rates.  There  can 
be  no  doubt  that  the  evidence  was  properly  re- 
jected ;  and  the  judgment  of  the  Circuit  Court 
-must,  therefore,  be  affirmed. 

Cited-4  Cliff.,  287,  290. 


THE  UNION  MUTUAL  LIFE  INSURANCE 
CO.  OF  MAINE,  P(f.  in  Err., 

HENRY  WILKINSON. 

(See  S.  C,  13  Wall.,  2224286.) 

Personal  injury  in  life  insurance  policy^  what  is 
— tnsfurance  companies  liable  for  acts  of  their 
agents — representations  inserted  in  application 
by  agent,  without  knowledge  of  applicant — pa- 
rol testimony  to  explain, 

n.  The  assured  in  a  life  policy,  in  reply  to  the 
^question  had  she  ever  had  a  serious  personal  injury, 
answered  **no."  She  had,  ten  years  before,  fallen 
from  a  tree.  The  criteria  of  a  serious  personal  in- 
Jury  considered. 

2.  This  is  not  to  be  determined  exclusively  by  the 
impression  of  the  matter  at  the  time,  but  its  more 
or  less  prominent  influence  on  the  health,  strcnflrth 
and  lonKevlty  of  the  party  is  to  be  taken  into  ac- 
count, and  the  jury  are  to  decide  from  these  and 
the  nature  of  the  injurv,  whether  It  was  so  serious 
as  to  make  its  non-disclosure  avoid  the  policy. 

8.  Insurance  companies  who  do  business  by  agren- 
cies  at  a  distance  from  their  principal  place  of  busi- 
ness, are  responsible  for  the  acts  of  the  aflrents  with- 
in the  jreneral  scope  of  the  business  intrusted  to 
their  care,  and  no  limitations  of  their  authority  will 
be  binding  on  parties  with  whom  they  deal,  which 
are  not  brouirht  to  their  knowledge. 

4.  Hence,  when  these  agents  in  soliciting  insur- 
ance undertake  to  prepare  the  application  of  the  in- 
-sured,  or  make  any  representation  to  the  insured  as 
to  the  character  or  effect  of  the  statements  of  the 
application,  they  will  be  regarded,  in  doing  so,  as 
the  agents  of  the  insurance  company  and  not  of  the 
Insured. 

*Head  notes  by  Mr,  Justice  Millkb. 


6.  This  principle  is  rendered  necessary  by  the  man- 
ner in  which  these  agents  are  sent  over  the  country 
by  such  companies,  and  stimulated  by  them  to  exer- 
tions In  effecting  insurance,  which  often  lead  to  a 
disregard  of  the  true  principles  of  insurance  as  well 
as  fair  dealing. 

6.  In  such  cases  the  Insurers  cannot  protect  them- 
selves under  instructions  to  their  agents  that  they 
are  onlv  agents  for  the  purpose  or  receiving  and 
transmitting  the  application  and  the  premium. 

7.  Therefore,  where  the  agent  had  inserted  in  the 
application  for  life  insurance  a  representation  of 
the  age  of  the  mother  of  the  assured  at  the  time  of 
her  death,  which  was  untrue,  but  which  the  agent 
himself  obtained  from  a  third  person,  and  inserted 
without  the  assent  of  the  assured,  it  was  the  act  of 
the  company  and  not  of  the  assured,  and  did  not  in- 
validate the  policy. 

8.  To  permit  verbal  testimony  to  show  how  this 
was  done  by  the  agent,  does  not  contradict  the  writ- 
ten contract,  though  the  application  was  signed  by 
the  party.  It  proceeds  on  the  ground  that  it  was 
not  his  statement,  and  that  the  insurance  company, 
by  the  acts  of  their  agent  in  the  matter,  are  estopped 
to  set  up  that  it  was  the  representation  of  the  as- 
sured. 

[No.  589.] 
Submitted  Feb.  IS,  187S.  Decided  Mar.  SB,  1872. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Iowa. 

The  case  is  stated  by  the  court. 

Messrs.  Oilmorh  A  Anderson  and  Geo.  G. 
Wrig^ht*  for  plaintiff  in  error: 

The  question  to  be  discussed  is:  had  the  court 
and  jury,  under  any  pretense  whatever,  any 
right  to  take  into  evidence  the  parol  statements 
matie  by  the  applicant  or  others,  which  were 
contemporaneous  with  the  signing  of  the  appli- 
cation? 

Let  it  be  observed  that  by  the  terms  of  both 
instruments,  the  application  was  a  part  of  the 
policy. 

Both  instruments,  taken  together,constituted 
one  contract. 

The  plaintiff  sues  on  that  contract,  as  it  stands. 

It  haid  not  been  reformed  in  equity, but  stood, 
on  the  day  of  trial,  just  as  the  respective  parties 
had  signed  it. 

We  have,  then,  this  anomalous  position  in  a 


Note.— -Bifect  of  agenVs  fUling  in  untrue  amnvers 
in  application  for  insurance,  uHtftfmt  Hnowledge  of 
cuvured. 

The  medical  examiner,  at  request  of  an  agent  of 
the  company,  filled  up  the  application  for  life  in- 
surance. The  applicant  made  correct  answers,  but 
the  medical  examiner  incorrectly  and  untruly 
stated  some  of  them  in  the  application.  In  the  ab- 
sence of  evidence  to  show  true  authority  of  agent, 
a  finding,  that  he  had  authority  to  depute  the  ex- 
aminer to  fill  the  application  and  that  the  defend- 
ant was  estopped  from  taking  advantage  of  mis- 
talces,  was  upheld.  Flsmn  v.  Equitable  Life  Ins. 
Co.,  78  N.  Y..  568 ;  8.  C,  34  Am.  Rep.,  561. 

The  above  case  was  previously  tnjfore  the  court, 
and  it  was  held  that  the  medical  examiner  of  a  life 
insurance  company  is  not,  unless  expressly  author- 
ized, the  ajrent  of  the  company  in  filling  up  an  ap- 
plication for  insurance,  and  the  company  is  not 
bound  by  his  acts  or  estopped  by  his  knowledge. 
Flynn  v.  Equitable  Life  Ins.  Co.,  67  N.  Y.,  500;  S.  C, 
23  Am.  Rep.,  134. 

If  the  assured  answers  the  questions  truly,  in  the 
absence  of  fraud  or  collusion  ho  is  not  responsible 
for  any  errors  or  mistakes  of  the  agent  in  writing 
down  his  answers,  and  the  company  is  estopped 
from  denying  the  truth  of  the  answers.  Bliss  on 
Life  Ins.,  sees.  280-291 ;  Plumb  v.  Ins.  Co..  18  N.  Y., 
302 :  Rowley  v.  Ins.  Co.,  36  N.  Y.,  550 ;  3  Keyes,  657; 
Boos  V.  Ins.  Co.,  64  N.  Y.,  236;  Baker  v.  Ins.  Co.,  64 
N.  Y.,  648 ;  Columbia  Ins.  Co.  v.  Cooper,  50  Pa.  St., 
331;  Meraerau  v.  Ins.  Co.,  66  N.  Y.,  274;  Miner  v. 
Pbcenix  Ins.  Co., 27  Wis.,  698 ;  S.  C.  9  Am.  Rep.,  479 ; 
Ins.  Co.  V.  Mahone,  88  U.  S.  (21  Wall.),  152. 

The  company  cannot  avail  itself  of  any  misstate- 
ment or  omission  in  the  application  constituting  a 
warranty  on  the  part  of  the  assured,  when  such 

See  18  Wall.  U.  S.,  Book  20. 


application  is  prepared  by  the  agent  with  knowl- 
edge of  the  facts,  or  he  is  intrusted  by  the  assured 
to  make  the  application;  and  this  is  so  even  though 
the  by-laws  of  the  company  made  known  to  the 
assured  provide  that  the  person  taking  the  survey 
and  preparing  the  application  shall  be  the  agent  of 
the  applicant.  Miner  v.  Phoenix  Ins.  Co.,  27  Wis., 
693;  H.  C,  9  Am.  Rep..  479;  Clark  v.  Union  Mut. 
Ins.  Co.,  40  N.  H.,  333 ;  Masters  v.  Madison  Co.  Mut. 
Ins.  Co.,  11  Barb.,  624 ;  Protection  Ins.  Co.  v.  Har- 
mer,  2  Ohio  St..  452 ;  Beal  v.  Park  F.  Ins.  Co.,  16 
Wis.,  241 ;  Howard  F.  Ins.  Co.  v.  Bruner.  23  Pa.  St., 
50;  Hough  v.  City  F.  Ins.  Co.,  29  Conn.,  10;  May  v. 
Buckeye  Mutual  Ins.  Co.,  25  Wis.,  291,  and  cases 
last  cited. 

An  applicant  for  life  insurance,  having  correctly 
stated  tne  date  of  his  birth  to  the  agent,  is  not 
prejudiced  by  the  agent's  mistake  in  writing  the 
same  in  the  application.  McCall  v.  Phoenix  Mut. 
Ins.  Co.,  9  W.  Va.,  237 :  S.  C.  27  Am.  Rep.,  558 ;  Sim- 
mons V.  Ins.  Co.,  8  W.  Va.,  474. 

Agent  of  a  life  insurance  company  with  power 
to  receive  and  forward  applications  and  counter- 
sign and  deliver  policies  or  collect  premiums  fraud- 
ulently put  down  answers  to  material  questions  in 
the  application  which  were  untrue,  and  not  the  an- 
swers given  by  applicant,  who  signed  application 
without  reading  it.  Held,  that  the  insurers  were 
not  bound  by  the  policy.  Ryan  v.  World  Mut.  Life 
Ins.  Co.,  41  Conn.,  168;  8.  C.  19  Am.  Rep.,  490. 

Company  is  responsible  for  erroneous  answer  of 
medical  examiner  where  applicant  stated  truth  to 
him  and  certified  to  truth  of  answers,  and  medical 
examiner  afterwards,  without  applicant's  knowl- 
edge, filled  in  the  false  answer.  O rattan  v.  Metro- 
politan Life  Ins.  Co..  80  N.  Y.,  281 ;  S.  C,  36  Am. 
Rep.,  617.  ' 
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court  of  law :  the  plaintifiF  sues  on  a  written  con- 
tract, signed  by  himself,  as  one  of  the  parties; 
he  asks  a  recovery  according  to  the  terms  of  that 
contract:  and  yet,  in  the  same  breath,  is  per- 
mitted by  the  court  to  contradict  and  vary  the 
terms  of  this  written  contract,  by  proving  what 
was  stated  by  himself  and  others,  at  and  before 
the  signing  of  the  same. 

Even  a  defendant  would  not  be  permitted  to 
contradict  or  vary  by  parol  the  terms  of  a  writ- 
ten instrument ;  much  less  a  plaintiff  who  seeks 
a  recovery  under  that  very  instrument. 

There  should  be  no  exception  to  the  rule;  nor 
is  there  any  such,  unless  it  be  in  insurance  con- 
tracls. 

No  reason  exists  in  the  nature  of  things  why 
any  distinction  should  be  made  In  this  class  of 
contracts:  nor  has  any  court  attempted  to  assign 
any  such  distinction. 

The  new  departure  is  believed  to  have  had  its 
origin  in  the  case  of  Plumb  v.  Ins.  Co.,  18  N. 
Y.,  892. 

Whether  the  application  was,  by  its  terms, 
made  a  part  of  the  policy  in  that  case,  we  are 
not  informed. 

This  case  seems  to  have  had  ii^  it  an  element 
of  fraud  or  mistake.  On  this  account  the  appli- 
cation (if  it  was  a  part  of  the  contract,  which 
we  do  not  know)  might  have  been  reformed  in 
equity;  or,  possibly,  the  practice  of  some  courts 
might  have  allowed  equivalent  treatment  at  law. 
But  neither  fraud  nor  mistake  was  charged.  The 
decision  is  placed  purely  upon  the  ground  of  es- 
toppel. 

Doubtless,  a  correct  result  was  arrived  at  in 
the  determination  of  the  case,  but  it  was  arriv^ 
at  in  the  wrong  forum  and  for  the  wrong  rea- 
sons. 

Critically  considered, the  case  does  not  deserve 
to  become  a  precedent  for  anything. 

As  a  case  of  general  agency,  certainly  it  is  no 
precedent  in  a  cause  where  it  was  the  duty  of  thq, 
agent  to  take  applications  and  forward  them  to 
the  Company,  which  issued  or  refused  to  issue 
its  policy  on  insjpection  of  the  application  alone. 

In  such  case  it  is  the  true  rule  to  hold  that 
such  an  agent,  in  the  matter  of  filling  up  a  state- 
ment, becomes  the  agent  of  the  applicant. 

No  rule  is  better  settled  than  that  those  deal- 
ing with  an  agent  are  bound  to  know  the  nature 
and  extent  of  bis  authority. 

The  case  of  Rowley  v.  Ins. Co.,  86  N.Y.,  550, 
was  also  relied  on  in  tbe  court  below. 

The  opinion  in  that  case  recites  the  above 
case  in  18  N.  ¥.,892  and  admits  "that  that  case 
has  changed  the  rule  which  has  hitherto  pre- 
vailed in  X^ew  York,  relating  to  warranties  in 
policies  of  insurance." 

The  new  case  goes  beyond  the  precedent  on 
which  it  relies,  and  establishes  still  another  doc 
trine,  new  to  the  courts,in  conflict  with  all  prior 
holdings. 

The  court  says :  *  'The  written  appointment  of 
the  agent.  Dean,  shows  that  he  was  the  agent 
of  the  defendant,  to  take  applications  for  insur- 
ance in  the  Company,  and  receive  the  cash  per- 
centa^  to  be  paid  thereon." 

SmUh  V.  Ins.  Co.,  25  Barb.,  497,  was  an  ac- 
tion on  a  policy  of  Insurance.  The  original  ap- 
plication was  brought  by  the  plaintiff  to  one  Y. 
C. ,  the  company's  agent^  in  an  incomplete  state, 
with  the  understanding  tbat  the  agent  was  "to 
fill  in  the  rest  of  it  when  he  got  where  he  could 
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write."  Pursuant  thereto,  the  agent  afterwards 
inserted  what  he  thought  proper  to  miUce  the 
application  complet«.including  a  statement  that 
"there  was  no  incumbrance  except  the  Petrie 
mortgage  "  which  was  not  true  in  fact.  The  ap- 
plication was  made  a  part  of  the  policy.  It  wa» 
held  that  the  plaintiff  constituted  V.C.  hU  agent 
to  complete  the  application,  and  was  responai- 
ble  for  what  he  in  good  faith  inserted,  and  that 
the  policy  was  avoided  by  such  false  statement. 

The  case  of  Brown  v.  Ins.  Cb..  18  N.  Y..  885. 
immediately  precedes  the  case  of  Plumb  y.  Ins. 
Co.,  above  quoted.  They  present  a  most  re- 
markable instance  of  judicial  somersault. 

If  the  position  taken  in  the  circuit  court  is  to 
be  aflSrmed  as  a  correct  exposition  of  the  rule 
of  law,  which  follows  it.  It  will  be  a  precedent 
just  as  applicable  to  litigated  cases  on  promisso- 
rv  notes  and  other  wruten  contracts.  In  all 
these  cases  will  the  statements,  the  parol  agree- 
ments of  the  parties  be  admissible  to  estop  each 
other,and  hence  to  contradict  and  vary  the  writ- 
ten contract. 

It  is  believed,  however,  that  these  two  decis- 
ions in  New  York  have  not  met  with  much  fa- 
vor. So  far  as  is  known,  the  Supreme  Court  of 
Iowa  is  the  only  court  which  has  cited  and  af- 
firmed them.  This  is  very  distinctly  done  by 
that  court  in  the  case  of  MUler  v.  TTie  Mutual 
Benefit  Ins.  Go. 

Authorities  on  the  other  hand  are  numerous, 
and  are,  we  submit,  sound  in  principle. 

We  refer  especially  to  Vose  v.  Ins.  (h.,  6  Cosh. , 
42;  Smith  v.  Ins.  Co.,  24  Pa..  820;  MiteheU  v. 
Ins.  Co. ,  51  Pa. ,  402 ;  LoweU  v.  Ins.  Co.  ,8  Cush. . 
127;  Forbes^.  Ins. Co.,  9  Cush.,  47O;i;0f  v.  In*. 
Co.,  8  Gray,  588;  Jennings  v.  Ins.  Co.,  2  Den.. 
75;  Vandertoort  v.  Ins. Co.,  2  Cai.,  155;  Chariot 
V.  Barker,  2  Johns..  846;  Higgineon  v.  DaU,  IS 
Mass.,  96;  Weston  y.  Bmes,\  Taunt.  115;  ^<A^> 
ton  V.  Brown,  14  Mass..  \^2;Parksv.  Assurance 
Co.,  5  Pick.,  84;  FlinnY.  Tobin,  1  Moody  &  M.. 
867. 

The  ninth  question  in  the  application  is  as  fol 
lows:  "Has  the  party  ever  had  any  serious  ill 
ness,  local  disease,  or  personal  injury?  If  8o. 
what  nature  and  at  what  age?"  This  is  answered 
"No." 

It  will  be  seen  by  the  record,  that  there  wt» 
evidence  tending  to  show  that  in  1862.  Matinda 
fell  from  the  top  of  a  pecan  tree  a  distance  of 
about  forty  feet;  that  she  was  taken  up  insen- 
sible and  was  confined  to  her  bed  for  some  time 
thereafter. 

It  will  also  be  seen  that  against  the  objections 
of  defendant,  the  court  propounded  question 
No.  8,  for  the  special  verdict  of  the  jury,  viz: 
"  Were  the  effects  of  such  fall  temporary,  and 
had  these  effects  wholly  passed  away,  without 
influencing  or  affecting  her  subsequent  health 
or  length  of  life,  prior  to  the  time  when  the  ap 
plication  for  insurance  in  this  case  was  taken." 

In  instruction  No.  5,  the  court  says  to  the 
jury:  "  Now.  the  defendant  contends  tbat  the 
evidence  shows,  that  in  1862,  when  she  was  about 
14  years  of  age.  she  fell  from  a  high  tree,  am! 
received  serious  personal  injuries.  The  plaint 
iff  denies  that  the  injury  caused  by  the  fall  was 
serious,  or  that  it  permanently  affected  ber 
health,  or  that  any  vestiges  of  it  or  its  effects  rc^ 
mained  at  the  time  the  application  was  taken." 

If  the  effects  of  this  fall  were  tempoiary,  and 
had  entirely  passed  away  before  the  application 
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was  taken,  and  if  it  did  not  affect  her  health  or 
shorten  her  life,  then  the  non  disclosure  of  the 
fall  is  no  defense  to  this  action.  On  the  other 
hand,  if  the  effects  of  the  fall  were  not  tempo- 
rary and  remainefl  when  the  application  was 
talLen,  or  if  the  fall  affected  the 'general  health 
or  was  so  serious  that  it  might  effect  the  health 
or  shorten  the  life,  then  the  non-disclosure  of 
the  injury  caused  by  it  would  defeat  the  right 
of  recovery  on  the  policy,  although  the  failure 
to  state  the  facts  of  the  fall  was  not  intentional 
or  fraudulent." 

The  court  instructed  the  ^ury  that  they  were 
to  be  the  judges  as  to  the  seriousness  or  extent  of 
any  unreported  personal  injurv;  to  consider  how 
far  it  affected  the  health  or  life;  that  they  were 
to  weigh  its  effect  as  increasing  or  not  increas 
ing  the  responsibility  of  the  insurance;  that 
temporary  injuries  were  to  be  disregarded,  and 
only  those  considered  which  were  permanent, 
or  which  might  affect  the  life  or  health  of  the 
assured  in  after  years.  In  effect,  it  said  to  the 
jury: 

It  is  true  that  the  application  is  part  of  the 
policy,  made  so  by  the  express  terms  of  the  lat- 
ter; that  that  policy  recites  that  it  Is  issued  upon 
the  faith  of  the  truthfulness  of  answers  and 
statements  in  the  application ;  it  is  true  that  the 
policy  provides  that  if  these  statements  shall  be 
found  in  any  respect  untrue,  then  the  policy 
shall  be  null  and  void ;  that  careful  suggestion 
was  made  to  the  applicant  of  such  a  condition 
in  the  original  paper;  it  is  true,  gentlemen,  that 
all  these  matters  formed  a  part  of  the  contract 
between  the  parties,  but  nevertheless,  you  are  to 
judge  how  far  these  questions  and  matters  in- 
quired of,  are  material? 

We  contemplate  here  an  Association  which 
has  made  life  insurance  its  specialty  through  a 
quarter  of  a  century;  whose  appropriate  busi- 
DC8S  it  has  been  carefully  and  accurately  to  sys- 
tematize the  principles  which  shall  enable  it  to 
estimate  longevity;  which,  from  a  comparison 
of  a  multitude  of  examples,  has  learned  to  esti- 
mate in  fisures,  the  probable  hereditary  trans 
mission  of  certain  diseases;  the  effect  of  differ- 
ent occupations  upon  the  life  and  health;  the 
probable  result  of  the  various  forms  of  accident- 
al injury,  as  creating  predisposition  to  disease ; 
whose  experience  has  taught  it  how  to  place  an 
average  pecuniary  value  on  each  different  form 
of  injury,  on  its  extent,  its  duration  and  the 
time  when  it  happened.  This  Association  pro- 
poses to  issue  life  policies,  and  says  to  each  ap- 
plicant: *' Give  us  accurate  answers  to  all  the 
questions  which  we  propound ;  before  we  can 
accept  or  reject  ypur  application  or  fix  your  rate 
of  insurance,  you  must  inform  us  fully  as  to  the 
facts  of  which  we  inquire;  your  personal  and 
family  history  are  as  material  as  your  age." 
The  applicant  answered  untruly.  It  might  have 
been  from  carelessness,  or  it  might  have  been 
willfully.  The  consequences  were  the  same.  The 
policy  was  issued  to  a  person  in  name  who  dif- 
fered from  the  person  described  in  the  applica- 
tion, just  so  far  as  the  facts  were  concealed  or 
perverted.  "There  is  no  contract  unless  the 
])artie8  thereto  assent"  declares  the  principle 
which  lies  at  the  base  of  every  contract.  Where 
is  the  assent  here?  With  such  a  case,  or  at  least 
possibly  such  a  case,  the  jury  which  tried  it  are 
instructed  that  they  may  pass  upon  the  mate 
riality  of  the  answers;  may,  in  effect,  make  a 
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new  contract  for  the  parties,  and  then  enforce 
it  by  their  verdict.  It  is  claimed  by  the  defense 
that  all  the  statements  in  the  application  are 
express  warranties.  Phil.  Ins.,  sees.  764-756, 
762.  893. 

'"  Statements  of  a  third  party,  put  in  by  the 
assured  as  constituting,  with  his  own  statements, 
the  basis  of  a  contract,  and  so  referred  to  in  the 
policy,  have  the  character  of  a  warranty  of  the 
facts  stated,  and  if  the  party  so  referred  to  by 
the  assured,  and  whose  positive  statements  are 
thus  made  a  part  of  the  contract,  makes  a  false 
statement,  the  policy  is  void. 

See,  also,  same  author,  sees.  542,  902;  1  8m. 
Lead.  Cas.,  685-638;  3  Kent,  Com..  288;  MUea 
V.  Ins.  Co.,  3  Gray,  580;  Chase  v.  Ins.  Co.,  20 
N.  Y.,  52;  Daniels  v.  Ins.  Co.,  12  Gush.,  416; 
Ins.  dh  Loan  ('o,  v.  Snyder,  16  Wend.,  481; 
Stout  V.  Ins.  Co.,  12  Iowa,  883;  Vote  v.  Ins  Co., 
6  Gush.,  42;  Huekman  v.  Femie,  3  Mees.  A 
W.,  505;  Button  v.  Ins.  Co.,  1  Fost.  &F.,  735; 
Cazenove  v.  Brit.,  etc..  Ass.  Co.,  6  Gom.  B.  (N. 
8.)  437;  Anderson  v.  FUegerald,  17  Jur.,  995; 
Wilson  V.  Ins.  G>.,  4  R.  I.,  141;  Ang.  Ins.,  sec. 
307. 

Messrs.  MeCrai7»  Miller  dh  MeCrary,  J.  H. 
Craig  and  W.  J.  Uoehran,  for  defendant  in 
error: 

Gne  of  the  three  defenses  on  which  defend- 
ant relied  at  the  trial,  is  based  on  the  answer 
to  the  ninth  question  of  the  application:  "  Has 
the  party  ever  had  any  serious  illness,  local 
disease,  or  personal  injury;  if  so,  of  what  nat- 
ure and  at  what  age?"  Answer,  "  No." 

Defendant  claimed  that  said  Malinda  Jane 
Wilkinson  did  sustain  serious  personal  injuries  by 
falling  from  a  tree  in  1862,  when  she  was  about 
fourteen  years  of  age.  This  was  denied  and  con- 
troverted. At  the  request  of  the  defendant's  at 
torney  the  court  submitted  this  plain  issue  of 
fact  to  the  jury.  The  following  is  the  question 
submitted  and  the  answer  of  the  jury: 

"Did  Malinda  Jane  Wilkinson,  in  the  year 
1862,  received  a  serious  personal  injury  by  fall- 
ing from  a  tree?"  Answer  '*  Yes,  injurea,  not 
seriously." 

The  counsel  for  defendant  claim  that  the 
court  erred  in  its  instruction  as  to  this  point  of 
the  defense,  and  also  in  submitting  to  the  jury 
the  third  question  (being  the  second  special 
finding  in  the  verdict).  This  is  the  second  branch 
of  their  printed  argument.  Il  is  a  misconcep- 
tion of  the  point  of  controversy  presented  by 
the  record,  as  well  as  a  misconception  of  the 
instructions  of  the  court.  It  assumed  that  there 
was  a  breach  of  warranty,  while  the  real  points 
of  inquiry  are:  what  is  the  precise  thing  war- 
ranted, and  has  there  been  any  breach  at  all? 
The  court  below  expressly  instructed  the  jury 
as  follows: 

**  The  law  is  that  the  specific  questions  asked 
by  the  applicant  must  be  truly  answered,  and  if 
answers  in  any  respect  untrue  were  given  to 
such  questions,  they  would  avoid  the  policy, 
although  relating  to  matters  not  materially  af- 
fecting the  risk,  although  they  were  not  design- 
edly untrue,  nor  made  with  a  view  to  deceive 
or  mislead  the  Gompany." 

According  to  the  true  grammatical  construc- 
tion of  the  ninth  question  of  the  application,  the 
adjective  ' '  serious  "  qualifies,  not  only  the  word 
'* Illness"  but  also  the  words  *' disease"  and 
"  injury."  This  was  conceded  in  the  court  be- 
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low;  the  counsel  admit  it  in  their  printed  argu- 
ments, and  it  is  required  by  the  rules  of  legal 
construction  as  applied  to  warranties  and  con- 
ditions in  contracts  of  insurance.  Then  leaving 
out  of  said  ninth  question  what  is  not  pertin- 
ent to  this  issue,  it  stands:  '*  Has  the  party  ever 
had  any  serious  personal  injury?  Answer, 
"No."  Was  this  answer  true  or  false?  That 
was  the  precise  issue  submitted  to  the  jury  on 
the  evidence. 

The  jury  found  that  the  answer  given  to  the 
ninth  question  was  true — that  Malinda  Jane 
Wilkinson  had  not  had  any  serious  personal  in- 
jury, and  hence  there  was  no  breach  of  war- 
ranty. The  jury  did  not  pass  upon  the  ma- 
teriality of  the  answer  to  said  ninth  question. 
They  simply  found  that  the  answer  given  in 
the  application  was  true. 

If  the  jury  had  found  that  the  assured  had 
received  a  serious  personal  Injury  and,  notwith- 
standing, had  found  a  general  verdict  in  favor 
of  plaintiff,  then  the  counsel  might  legitimately 
show  error  in  the  instruction;  they  would  be 
entitled  to  say  that  they  were  prejudiced  by 
such  error;  but  when  the  jury  effectually  dis- 
posed of  this  part  of  the  defense  without  going 
into  the  questions  suggested  in  the  instructions, 
it  is  difficult  to  see  how  that  defense  was  preju- 
diced, even  admitting  that  there  was  error  in 
said  instructions. 

Wilkinmny.  Ins.  Co.,  30  la.,  119;  Garleton 
v.  Bington,  24  Iowa,  173. 

Our  second  answer  to  this  point  of  the  coun- 
sel's argument  is.  that  there  is  no  error  in  the 
5th  instruction.  It  is  true  that  when  the  jury 
found  that  the  assured  never  had  any  serious 
personal  injury"  the  inquiry  as  to  the  effect 
of  such  injury  could  not  arise;  but  if  the  jury 
had  believed  from  the  evidence  that  the  assured 
had  had  any  "serious  personal  injury  "  then 
the  instruction  was  legitimate  and  pertinent,  to 
direct  the  jury  as  to  whether  such  a  serious 
personal  injury  was  within  the  fair  and  reason- 
able construction  of  the  ninth  question  iu  the 
application.  The  coimsel  here  misconceived 
the  point  of  controversy.  It  is  not  whether 
such  question  and  answer  is  a  warranty,  or  as 
to  the  effect  of  a  breach  of  warranty;  but  it  is: 
.what  is  the  precise  fact  which  the  parties  in- 
tended to  warrant  as  true?  Was  the  question 
designed  to  include  every  personal  injury  which , 
though  it  might  have  been  serious  at  the  lime, 
was  only  temporary  and  soon  passed  away  and 
was  perhaps  forgotten. 

Wilkinmnv.Conn.  Mut  Ins.  Co.,  80 la.,  119; 
Boss  V.  Bradshaw.  1  Wm.  Bl.,  312;  WaUy. 
Ins.  Co.,  14  Barb.,  885;  Carter  v.  Ins,  Co.,  17 
la.,  461. 

Provisions  for  a  forfeiture  where  the  intent 
is  doubtful,  are  to  receive  a  strict  construction 
against  those  for  whose  benefit  they  are  intro 
duced, 

Limngston  v.  Stickles,  7  Hill,  254:  1  Sumn., 
434;  Btra.Hted  v.  Farmefs  L.  <fc  2.  O..  8  N.  Y., 
805;  Hnffjnany.  Ins.  Co.,  32N.  Y.,405;  Pow. 
Cont.,  389. 

It  only  remains  to  examine  that  part  of  the 
defense  which  relates  to  the  mother  of  Malinda 
Jane  Wilkinson.  As  the  jury  found  that  the 
mother  did  not  die  of  consumption,  there  can 
be  no  controversy  as  to  that  part  of  the  appli- 
cation. There  remains  the  simple  point  as  to 
the  age  at  which  the  mother  died.    There  ap- 
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pears  in  a  diagram  in  the  application,  in  a  col- 
umn under  the  printed  woitis  *'  age  of  mother 
at  death"  the  figures  40.  The  jury  found 
that  the  mother  in  fact  died  at  the  age  of 
twenty- three  years.  The  court  permitted  the 
plaintiff  to  introduce  certain  evidence,  not  to 
change  or  vary  the  terms  of  the  contract  as  the 
counsel  argued,  but  to  show  that  the  defend- 
ant was  not  in  a  situation  to  avail  itself  of  this 
answer  to  this  question  in  the  application,  al- 
though it  was  untrue;  or  in  other  words,  that 
the  defendant  was  estopped  from  making  this 
defense.  The  admission  of  this  evidence  and 
the  instruction  of  the  court  in  regard  to  it.  the 
counsel  claim  was  error.  The  counsel  admit, 
in  their  printed  argument,  that  the  later  de- 
cisions of  New  York  sustain  the  ruling  of  the 
court  below.  Thev  claim,  however,  that  the 
cases  of  Pluirib  v.  Ins.  Co.,  18  N.  Y.,  8»2,  and 
Rowley  v.  Ins.  Co.,  36  N.  Y.,  650.  have  not  met 
with  much  favor;  that  the  Supreme  Court  of 
Iowa  is  the  only  court  which  has  cited  and  af- 
firmed them. 

The  latest  decision  on  the  subject  in  Missouri 
is  Combs  V.  Ins.  Co.,  43  Mo..  149.  In  this  case, 
a  recovery  was  resisted  on  the  ground  of  false 
representations  and  warranties;  that  the  appli- 
cation stated  the  title  to  be  an  unincumbered 
fee  simple  title,  when  it  was.  in  fact,  an  in- 
cumbered equitable  title.  In  reply  to  this  de- 
fense, the  court  permitted  the  plaintiff  against 
the  objections  of  defendant,  to  introduce  evi- 
dence tending  to  show  that  one  Rush  solicited 
the  insurance  as  agent  of  defendant ;  that  plaint- 
iff apprised  him  of  the  true  state  of  the  title; 
that  he  filled  the  application  in  his  owA  lan- 
guage, assuring  plaintiff  that  it  was  all  right, 
and  that  plaintiff,  believing  it  so,  signed  it 
without  being  aware  that  the  words  "  fee  sim- 
ple "  and  •  'no  incumbrance"  were  in  it.  There 
was  a  verdict  for  the  plaintiff. 

The  Supreme  Court  said:  in  our  view  the 
doctrine  of  estoppel  in  pais  is  applicable  to  the 
case  and  ought  to  be  applied. 

2  Am.  Lead.  Cas.,  5th  ed.,  1871,  p.  914. 
contains  the  latest  and  most  complete  list  and 
review  of  the  cases  on  this  subject  which  we 
have  been  able  to  find.  It  is  there  stated :  **  The 
better  opinion  would  accordingly  seem  to  be, 
that  the  insurers  cannot  take  advantage  of  the 
misstatement  or  omission  of  any  fact  which  it 
was  their  duty  to  set  forth  and  state  correctly 
in  view  of  all  the  circumstances,  and  that  this 
will  be  true  even  when  the  defect  occurs  in  the 
application  or  other  document  which,  though 
signed  by  the  insured. is  prepared  by  themselves, 
or  by  anyone  whom  they  have  duly  authorized, 
with  a  knowledge  of  or  an  opportunity  to  know, 
all  the  material  circumstances. 

The  following  cases  are  then  cited:  Boviey 
V.  Ins.  Co.,  36  N.  Y..  550;  Wodsh  v.  KeUy.  40 
N.  Y.,  ft57;  Peck  v.  Ins.  Co.,  28  Conn.,  575; 
BebeeY.  Ins.  Co.,  25  Conn.,  61;  Iron  Works  v. 
Ins.  Co.,  25  Conn.,  465;  Bk.  ▼.  Ins.  Co.,  31 
Conn.,  517;  Perry  Co.  Ins.  Co,  v.  Steftart,  19 
Pa.,  45;  Ins.  Co.  v.  Bruner,  28  Pa..  50;  /ft^, 
Co.  V.  Speficer,  53  Pa.,  353;  Franklin  v.  Inn. 
Co.,  42  Mo.,  457;  Combs  v.  Ins.  Co.,  43  Mo.. 
148;  Beat  v.  Ins.  Co.,  16  Wis.,  241:  CUtrk  v. 
Ins.  Co.,  40  N.  H.,  833;  Ins.  Co.  v.  Orane.  16 
Md.,  269. 

That  Ball,  in  making  out  the  appUcation. 
was  the  agent  of  the  Insurance  Company,  and 
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that  the  Company  h  responsible  for  his  acts 
while  so  doinfi:,  is  fully  established  by  the  above 
cases.  This  is  the  settled  doctrine  of  New 
York. 

Bmoleyv.  Ins.  Co.  (aupra);  Masters  v.  Ins. 
Co.,n  Barb..  624;  Sexton  v.  Ins.  Co.,  9  Barb., 
191 ;  McEwen  v.  Ins.  Co.,  5  Hill,  101;  see,  also, 
Bk.  V.  i/w.,  Co.,di  Conn.,  517. 

The  record  abundantly  shows  that  the  appli- 
cant and  his  wife,  when  asked  the  question  in 
controversy,  told  the  agent  the  exact  truth  and 
declined  to  answer  in  any  other  wa^ ;  that  the 
agent,  without  their  consent  and  without  their 
knowledge,  inserted  the  answer  on  which  the 
defendant  depends,  received  the  premium,  and 
collected  the  annual  premiums  down  to  the 
death  of  the  wife.  This  action  of  the  &gent 
was  a  fraud  on  the  plaintiff  and  his  wife.  The 
parties  cannot  now  be  put  in  statu  quo. 

There  is  no  use  for  the  principle  of  equita- 
ble estoppel,  if  it  is  not  applicable  to  such  a 
case.  In  addition  to  the  authorities  above 
cited,  see  Barnes  v.  Ins.  Co.,  45  N.  H..  21; 
Campbell  v.  Ins.  Co.,  37  N.  H.,  35;  Ins.  Co.  v. 
HaU,  12  Mich.,  202;  Ins.  Co.  v.  Bruner.  28 
Pa.,  50;  Keder  v.  Ins.  Co.,  16  Wis.,  523;  Itis. 
Co.  V.  Sehettler,  38  111.,  166;  Ins.  Co.  v.  Cooper, 
50  Pa.,  331;  Geib  v.  Ins.  Co.,  1  Dill.  (C.  C.) 
443;  all  showing  that  the  knowledge  of  the 
agent  is  to  be  taken  as  the  knowledge  of  the 
company,  and  that  the  company  may  be  estop- 
ped by  the  acts  of  the  agent. 

Mr.  Justice  Miller  delivered  the  opinion  of 
the  court; 

This  was  an  action  on  a  policy  of  insurance, 
obtained  by  defendant  in  error  on  the  life  of  his 
wife,  from  the  Corporation  which  is  here  as 
plaintiff. 

The  making  of  the  policy  and  the  death  of 
the  wife  being  admitted,  the  defendant  below 
assumed  the  burden  of  a  defense,  which  rested 
upon  the  falsehrK>d  of  certain  answers  to  ques- 
tions found  in  the  application  of  plaintiff. 

By  the  terms  of  the  policy  it  became  void  if 
'any  of  those  representations  proved  to  be  un- 
true. The  plea  of  defendant  sets  up  some  ten 
or  twelve  of  these  responses  as  false,  but  the 
questions  presented  here,  relate  to  but  two  of 
these. 

In  answer  to  interrogatory  No.  9 — "  Has  the 
party  ever  had  any  serious  illness,  local  disease 
or  (lersonal  injury;  if  so.  of  what  nature,  and 
at  what  age  ?'* — the  parties  answered,  *'  No." 

In  regard  to  this  the  defendant  asserted,  that 
in  the  year  1862,  some  five  or  six  years  before 
the  application  was  made,  and  when  the  wife 
was  alx>ut  fourteen  years  old,  she  had  been 
seriously  injured  by  a  fall  from  a  tree. 

Under  a  rule  of  practice  in  the  State  Courts 
of  Iowa,  adopted  by  the  circuit  court  of  that 
district,  the  judge  required  the  jury  to  respond 
to  the  following  interrogatory: 

*'Did  Malinda  Jane  Wilkinson  (the  wife)  in 
the  year  1862,  receive  a  serious  personal  injury 
by  falling  from  a  tree?  "  To  which  they  an- 
swered, •'  Yes;  injured,  not  seriously." 

As  the  defendant  concedes  that  to  defeat  the 
action  the  injury  must  have  been  serious,  the 
response  of  the  jury  would  seem  to  be  conclu- 
sive. But  the  counsel  for  defendant  argue  that 
the  jury  were  misled  in  making  this  response 
by  the  instruction  of  the  court  on  that  subject. 
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and  by  the  further  question  which  it  pro- 
pounded to  them  in  regard  to  the  same  matter. 
This  other  question  is  thus  stated  in  the  record : 
"Were  the  effects  of  such  fall  temporary,  and 
had  these  effects  wholly  passed  away  without 
influencing  or  affecting  her  subsequent  health, 
or  length  of  life,  prior  to  the  time  when  the  ap- 
plication for  insurance  in  this  case  was  taken?" 
To  this  the  jury  answered,  "Yes." 

And  on  tliis  branch  of  the  case  the  court  said 
to  the  jury  that,  if  the  effects  of  the  fall  were 
temporary,  and  had  entirely  passed  away  be- 
fore the  application  was  taken,  and  if  it  did  not 
affect  Mrs.  Wilkinson's  health  or  shorten  her 
life,  then  the  non-disclosure  of  the  fall  was  no 
defense  to  the  action.  On  the  other  hand,  if 
the  effects  of  the  fall  were  not  temporary,  and 
remained  when  the  application  was  taken,  or  if 
the  fall  affected  the  general  health,  or  was  so 
serious  that  it  might  affect  the  health  or  shorten 
life,  then  the  non-disclosure  would  defeat  recov- 
ery, although  the  failure  to  mention  the  fall  was 
not  intentional  or  fraudulent. 

It  is  insisted  by  counsel  for  the  defendant 
that  if  the  injury  was  considered  serious  at  the 
time,  it  is  one  which  must  be  mentioned  in  re- 
ply to  the  interrogatory,  and  that  whether  any 
further  inquiry  is  expedient  on  the  subject  of 
its  permanent  influence  on  the  health,  is  for  the 
insurer  to  determine  before  making  insurance. 
But  there  are  grave  and  obvious  difliculties  in 
this  construction.  The  accidents  resulting  in 
personal  injuries,  which  at  the  moment  are  con- 
sidered by  the  parties  serious,  are  so  very  num- 
erous that  it  would  be  almost  impossible  for  a 
person  engaged  in  active  life  to  recall  them  at 
the  age  of  forty  or  fifty  years;  and  if  the  failure 
to  mention  all  such  injuries  must  Invalidate  the 
policy,  very  few  would  be  sustained  where 
thorough  inquiry  is  made  into  the  history  of 
the  Pftrty  whose  life  is  the  subject  of  insur- 
ance. There  is,  besides,  the  question  of  what 
is  to  be  considered  a  serious  injury  at  the  time. 
If  the  party  gets  over  the  injury  completely, 
without  leaving  any  ill  consequence,  in  a  few 
days,  it  is  clear  that  the  serious  aspect  of  the 
case  was  a  mistake.  Is  it  necessary  to  state  the 
injury  and  explain  the  mistake  to  meet  the  re- 
quirements of  the  policy? 

On  the  other  hand,  when  the  question  arises, 
as  in  this  case,  on  a  trial,  the  jury  and  not 
the  insurer  must  decide  whether  the  injury 
was  serious  or  not.  In  deciding  this,  are  they 
to  reject  the  evidence  of  the  ultimate  effect  of 
the  injury  on  the  party's  health,  longevity, 
strength,  and  other  similar  considerations?  This 
would  be  to  leave  out  of  view  the  essential  pur- 
pose of  the  inquiry,  and  the  very  matters  which 
would  throw  most  light  on  the  nature  of  the  in- 
jury, with  reference  to  its  influence  on  the  in- 
surable character  of  the  life  proposed. 

Looking,  then,  to  the  purpose  for  which  the 
information  is  sought  by  the  question,  and  to 
the  difliculty  of  answering  whether  an  injury 
was  serious,  in  any  other  manner  than  by  ref- 
erence to  its  permanent  or  temporary  influence 
on  the  health,  strength  and  longevity  of  the 
party,  we  are  of  opinion  that  the  court  did  not 
err  in  the  criterion  by  which  it  directed  the  jury 
to  decide  the  interrogatory  propounded  to  them. 
WiUcinson  v.  Conn,  Mut.  Life  Ins.  Co.,  30  la., 
119. 

The  other  answer,  which  defendant  alleges 
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to  have  been  false,  is  made  to  an  inquiry  as  to 
the  affe  of  the  mother  at  the  time  of  her  death, 
«nd  the  disease  of  which  she  died. 

The  application  shows  that  it  was  answered 
that  she  died  at  forty,  of  a  fever.  Evidence 
was  given  by  defendant,  tending  to  prove  that 
she  aied  much  younger,  of  consumption.  In 
avoidance  of  this,  plaintiff  was  permitted  to 
prove  that  the  agent  of  the  Insurance  Company, 
who  took  down  the  answers  of  the  applicant 
and  his  wife  to  all  the  interrogatories,  was  told 
by  both  of  them  that  they  knew  nothing  about 
the  cause  of  the  mother's  death,  or  her  age  at 
the  time;  that  the  wife  was  too  young  to  know 
or  remember  anything  about  it,  and  the  hus 
band  had  never  known  her.  Hut  that  there 
was  present,  at  the  time  the  agent  was  taking 
the  application,  an  old  woman  who  said  she  had 
knowledge  on  that  subject,  and  that  the  agent 
question^  her  for  himself,  and  from  what  she 
told  him  he  filled  in  the  answer  which  is  now 
alleged  to  be  untrue,  without  its  truth  being 
aJflrmed  or  assented  to  by  plaintiff  or  the  wife. 
The  jury  find  all  this  in  their  special  verdict, 
and  also  find  that  the  mother  died  at  the  age  of 
twenty -three  years,  and  did  not  die  of  con- 
sumption. The  husband  and  wife  had  all  been 
slaves,  and  it  is  found  that  the  applicant  did 
not  know  when  the  application  was  signed,  how 
the  answer  to  the  question  had  been  filled  in. 

And  on  this  subject  the  court  instructed  the 
jury,  that  if  the  applicant  did  not  know  at  what 
age  her  mother  died,  and  did  not  state  it,  and 
declined  to  state  it,  and  that  her  age  was  in- 
serted by  the  agent  upon  statement  made  to 
him  by  others,  in  answer  to  inquiries  he  made 
of  them,  and  upon  the  strength  of  his  own  judg- 
ment based  upon  data  thus  obtained,  it  was  no 
defense  to  the  action  to  show  that  the  agent  was 
mistaken,  and  that  the  mother  died  at  the  age 
of  twenty  three  years. 

To  the  introduction  of  the  oral  testimony  re- 
garding the  action  of  the  agent,  and  to  the  in- 
structions of  the  court  on  that  subject  the  de- 
fendant excepted  and  assigns  the  ruling  of  the 
court  as  error  on  the  ground  tbat  it  permitted 
the  written  contract  to  be  contradicted  and 
varied  by  parol  testimony. 

The  great  value  of  the  rule  of  evidence  here 
invoked  cannot  be  easily  overestimated.  As  a 
means  of  protecting  those  who  are  honest,  ac- 
curate and  prudent  in  making  their  contracts, 
against  fraud  and  false  swearin^^,  against  care- 
lessness and  inaccuracy,  by  furnishing  evidence 
of  what  was  intended  by  the  parties,  which  can 
always  be  produced  without  fear  of  change  or 
liability  of  misconstruction,  the  rule  merits  the 
eulogies  it  has  received.  But  experience  has 
shown  that  in  reference  to  these  very  matters 
the  rule  is  not  perfect.  The  written  instrument 
does  not  always  represent  the  intention  of  both 
parties,  and  sometimes  it  fails  to  do  so  as  to 
either;  and  where  this  has  been  the  result  of 
accident  or  mistake  or  fraud,  the  principle  has 
been  long  recognized  that  under  proper  circum 
stances,  and  in  an  appropriate  proceeding,  the 
instrument  may  be  set  aside  or  reformed,  as  best 
suits  the  purposes  of  justice.  A  rule  of  evidence 
adopted  by  the  courts  as  a  protection  against 
fraud  and  false  swearing,  would,  as  was  said 
in  regard  to  the  analogous  rule  known  as  the 
Statute  of  Frauds,  become  the  instrument  of  the 
very  fraud  it  was  intended  to  prevent,  if  there 


did  not  exist  some  authority  to  correct  the  ani- 
versalitv  of  its  application.  It  is  upon  this 
principle  that  courts  of  equity  proceed  in  giv- 
ing the  relief  just  indicated ;  and  thoui^  the 
courts,  in  a  common  law  action,  may  be  more 
circumscribed  in  the  freedom  with  which  they 
inquire  into  the  orisrin  of  written  agreements, 
such  an  inquiry  is  not  always  forbidden  by  the 
mere  fact  that  the  party's  name  has  been  signed 
to  the  writing  offered  in  evidence  against  him. 

In  the  case  before  us  a  paper  is  offered  in 
evidence  against  the  plaintiff  containing  a  rep- 
resentation concerning  a  matter  material  to  the 
contract  on  which  the  suit  is  brought,  and  it  is 
not  denied  that  he  signed  the  instrument,  and 
that  the  representation  is  untrue.  But  the  parol 
testimony  makes  it  clear  beyond  a  question,  that 
this  partv  did  not  intend  to  make  that  represen- 
tation when  he  signed  the  paper,  and  did  not 
know  he  was  doing  so,  and,  in  fact  had  refused 
to  make  any  statement  on  that  subject.  If  the 
writing  containing  this  representation  had  been 
prepared  and  signed  by  the  plaintiff  in  hi.<;  ap 
plication  for  a  policy  of  insurance  on  the  life  of 
his  wife,  and  if  the  representation  complained 
of  had  been  inserted  by  himself,  or  by  some  one 
who  was  his  agent  alone  in  the  matter,  and  for- 
warded to  the  principal  ofilce  of  the  defendant 
Corporation,  and  acted  upon  as  true,  by  the 
officers  of  the  Company,  it  is  easy  to  see  that 
justice  would  authorize  them  to  hold  him  to 
the  truth  of  the  statement,  and  that  as  they 
had  no  part  in  the  mistake  which  he  made,  or 
in  the  making  of  the  instrument  which  did  not 
truly  represent  what  he  intended,  he  should  not, 
after  the  event,  be  permitted  to  show  his  own 
mistake  or  carelessness  to  the  prejudice  of  the 
Corporation. 

Ii,  however,  we  suppose  the  party  makin? 
the  insurance  to  have  been  an  individual,  and 
to  have  been  present  when  the  application  was 
signed,  and  soliciting  the  assured  to  make  the 
contract  of  insurance,  and  that  the  insurer  him- 
self wrote  out  all  these  representations,  and  was 
told  by  the  plaintiff  and  his  wife  that  they  knew 
nothing  at  all  of  this  particular  subject  of  in 
quiry,  and  that  they  refused  to  make  any  aiate- 
ment  about  it,  and  yet  knowing  all  this,  wrote 
the  representation  to  suit  himself,  it  is  equally 
clear  that  for  the  insurer  to  insist  that  the  policy 
is  void  because  it  contains  this  statement,  would 
be  an  act  of  bad  faith  and  of  the  grossest  injus- 
tice and  dishonesty.  And  the  reason  for  this  is 
that  the  representation  was  not  the  statement 
of  the  plaintiff,  and  that  the  defendant  knew  it 
was  not  when  he  made  the  contract;  and  that 
it  was  made  by  the  defendant,  who  pnx^ured 
the  plaintiff's  signature  thereto. 

It  is  in  precisely  such  cases  as  this  that  ODurt^ 
of  law  in  modern  times  have  introduced  the 
doctrine  of  equitable  estoppels,  or,  as  it  is  !^>me- 
times  called,  estoppels  in  paU,  The  principle 
is,  that  where  one  partv  has  by  his  repre^enta 
tions  or  his  conduct  induced  the  other  party  to 
a  transaction  to  give  him  an  advantage  which 
it  would  be  against  equity  and  good  conscience 
for  him  to  assert,  he  would  not  in  a  court  of 
justice  be  permitted  to  avail  himself  of  thai  a'i 
vantage.  And  although  the  cases  to  which  fhi$ 
principle  is  to  be  applied  are  not  as  well  defined  a^ 
could  be  wished,  the  general  doctrine  is  well 
understood  and  is  applied  by  courts  of  law  «s 
well  as  equity  where  the  technical  advanta^ 

80  U.S. 


1871. 


Union  Ins.  Co.  v.  Wilkinson. 


223-2:)6 


thus  obtained  is  set  up  and  relied  on  to  defeat 
the  ends  of  justice  or  establish  a  dishonest  claim. 

It  has  been  applied  to  the  precise  class  of  cases 
■of  Uie  one  before  us  in  numerous  well  consid- 
ered judgments  by  the  courts  of  this  country. 
Plun&Y,  Cattaraugus  Int.  Co.  18  N.  Y.,  892; 
Rowley  v.  Bmpire  Itm.  Co.,  38  N.  Y.,  660; 
Woodbury  8av.  Bk,  v.  Charter  Oak  Ins.  Co., 
81  Conn..  628;  Combs  y,  Hanniballns.  Co.,  48 
Mo.,  148.  Indeed,  the  doctrine  is  so  well  un- 
derstood and  so  often  enforced  that,  if  in  the 
transaction  we  are  now  considering,  Ball,  the 
insurance  agent,  who  made  out  the  application, 
had  been  in  fact  the  underwriter  of  the  policy, 
no  one  would  doubt  its  applicability^  to  the  pres- 
ent case.  Yet  the  proposition  admits  of  as  little 
doubt  that  if  Ball  was  the  agent  of  the  Insurance 
Company  and  not  of  the  plaintiff,  in  what  he 
did  in  filling  up  the  application,  the  Company 
must  be  held  to  stand  just  as  he  would  if  he 
were  the  principal. 

Although  the  very  well  considered  brief  of 
counsel  for  plaintiff  in  error  takes  no  issue  on 
this  point,  it  is  obvious  that  the  soundness  of 
the  court's  instructions  must  be  tested  main- 
ly by  the  answer  to  be  given  to  the  question, 
** Whose  agent  was  Ball  in  filling  up  the  appli- 
cation?" 

This  question  has  been  decided  differently  by 
<;ourts  of  the  highest  respectability  in  cases  pre- 
<;i8ely  analogous  to  the  present.  It  is  not  to  be 
denied  that  the  application, logically  considered, 
is  the  work  of  the  assured,  and  if  left  to  him- 
self or  to  such  assistance  an  he  might  select,  the 
person  so  selected  would  be  his  agent,  and  he 
Alone  would  be  responsible.  On  the  other  hand, 
it  is  well  known,  so  well  that  no  court  would 
be  justified  in  shutting  its  eyes  to  it,  that  insur- 
ance companies  organized  under  the  laws  of  one 
State,  and  having  in  that  State  their  principal 
business  ofiSce,  send  these  a^nts  all  over  the 
land,  with  directions  to  solicit  and  procure  ap- 
plications for  policies,  furnishing  them  with 
printed  arguments  in  favor  of  the  value  and 
necessity  of  life  insurance,  and  of  the  special 
4idvantages  of  the  corporation  which  the  agent 
represents.  They  pay  these  agents  large  com- 
missions on  the  premiums  thus  obtained,  and 
the  policies  are  delivered  at  their  hands  to  the 
assured.  The  agents  are  stimulated  bj  letters 
and  instructions  to  activity  in  procuring  con- 
tracts, and  the  party  who  is  in  this  manner  in- 
duced to  take  out  a  policy,  rarely  sees  or  knows 
-anything  about  the  company  or  its  officers  by 
whom  it  is  issued,  but  looks  to  and  relies  upon 
the  agent  who  has  persuaded  him  to  effect  insur- 
ance as  the  full  and  complete  representative  of 
the  company,  in  all  that  is  said  or  done  in  mak- 
ing the  contract.  Has  he  not  a  right  to  so  re 
^rd  him?  It  is  quite  true  that  the  reports  of 
Judicial  decisions  arc  filled  with  the  efforts  of 
these  companies,  by  their  counsel,  to  establish 
the  doctrine  that  they  can  do  all  this  and  yet 
limit  their  responsibility  for  the  acts  of  these 
agents  to  the  simple  receipt  of  the  premium  and 
delivery  of  the  policy,  the  argument  being  that, 
as  to  all  other  acts  of  the  agent,  he  is  the  agent 
of  the  assured.  This  proposition  is  not  without 
support  in  some  of  the  earlier  decisions  on  the 
subject;  and,  at  a  time  when  insurance  com 
paiiies  waited  for  parties  to  come  to  them  to 
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seek  assurance,  or  to  forward  applications  on 
their  own  motion,  the  doctrine  had  a  reason- 
able foundation  to  rest  upon.  But  to  apply 
such  a  doctrine,  in  its  full  force,  to  the  system 
of  selling  policies  through  agents,  which  we 
have  described,  would  Hi  a  snare  and  a  de- 
lusion, leading,  as  it  has  done  in  numerous  in- 
stances, to  the  grossest  frauds,  of  which  the  in- 
surance corporations  receive  the  benefits,  and 
the  parties  supposing  themselves  insured  are  the 
victims.  The  tendency  of  the  modern  decisions 
in  this  country  is  steadily  in  the  opposite  direc- 
tion .  The  powers  of  the  agen t  are,  prima  facie, 
co-eztensive  with  the  business  intrusted  to  his 
care,  and  will  not  be  narrowed  by  limitations 
not  communicated  to  the  person  with  whom  he 
deals.  Bebee  v.  Ins.  Co.,  26  Conn.,  61;  Lycom- 
ing Ins.  Co.  V.  Sehollenberger,  44  Pa,,  259;  Beal 
V.  Ins.  Co.,  18  Wis..  2^1; Davenport y.  Ins.  Co., 
17  la.,  276.  An  insurance  company,  establish- 
ing a  local  agency,  must  be  heki  responsible  to 
the  parties  with  whom  they  transact  business, 
for  the  acts  and  declarations  of  the  agent,  within 
the  scope  of  his  employment,  as  if  they  pro- 
ceeded from  the  principal.  Sav.  Bk.  v.  Ins. Co., 
81  Conn. ,  517 ;  Hortfeitz  v.  Ins.  Co. ,  40  Mo. ,  557 ; 
Ayresy.  Ins.  Co.,  17  Iowa,  176;  Howard  Ins. 
Co.  V.  Bruner,  28  Pa.,  50. 

In  the  fifth  edition  of  American  Leading 
Cases,  917  after  a  full  consideration  of  the  au- 
thorities, it  is  said: 

"By  the  interested  or  oflacious  zeal  of  the 
agents  employed  by  the  insurance  companies  in 
the  wish  to  outbid  each  other  and  procure  cus- 
tomers, they  not  unfrequently  mislead  the  in- 
sured, by  a  false  or  erroneous  statement  of  what 
the  application  should  contain ;  or,  taking  the 
preparation  of  it  into  their  own  hands,  procure 
his  signature  by  an  assurance  that  it  is  properly 
drawn,  and  will  meet  the  requirements  of  the 
policy.  The  better  opinion  seems  to  be  that, 
when  this  course  is  pursued,  the  description  of 
the  risk  should,  though  nominally  proceeding 
from  the  insured,  be  rej;arded  as  the  act  of  the 
insurers."    BowUy  v.  Jbis.  Co.,  86  N.  Y.,  550. 

The  modem  decisions  fully  sustain  this  prop- 
osition, and  they  seem  to  us  founded  in  reason 
and  justice,  and  meet  our  entire  approval.  This 
principle  does  not  admit  oral  testimony  to  vary 
or  contradict  that  which  is  in  writine,  but  it 
goes  upon  the  idea  that  the  writing  offered  in 
evidence  was  not  the  instrument  of  the  party 
whose  name  is  signed  to  it;  that  it  was  procured 
under  such  circumstances  by  the  other  side  as 
estops  that  side  from  using  it  or  relying  on  its 
contents;  not  that  it  may  be  contradicted  by  oral 
testimony,  but  that  it  may  be  shown  by  such 
testimony  that  it  cannot  be  lawfully  used  against 
the  party  whose  name  is  signed  to  it. 

T/is  judgment  of  the  Circuit  Court  is  affirmed. 

Cited  -21  Waft.,  165 :  94  U.  S.,  6U,  630 :  96  U.  S„  89 ;  2 
Dill.,  160 ;  6  Sawy.,  810 ;  2  Hugrhes,  587 ;  8  Hughes,  267 : 
40  N.  J.  L.,  577 ,' 11  Kan.,  549 ;  04  N. Y.,660 ;  65 N.  Y.,  207 : 
66N.  Y..278;  78  N.  Y.,495;  74  N.  Y..  868:  78  N.  Y., 
577:  80  Ohio  ^t.,  650;  33  Ohio  St.,  566;  38  Mich..  151 ; 
98  III.,  830:  18  Am.  Kep.,  684  (25  Qrutt.,  268);  19  Am. 
Kep.,  491  (41  Conn.,  168) :  26  Am.  Hep.,  860  (28  Gratt., 
889) ;  29  Am.  Rep.,  278,  279  (11  Vroom.,  568) ;  80  Am. 
Uep.,  626  (55  Ml88.,  479) ;  32  Am.  Rep.,  84  (65  Ind., 557) ; 
89  Am.  Rep.,  669  (86  N.  Y.,  283) ;  41  Am  Rep.,  652,  654 
(8  Lea.,  513). 
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Ex  pa/rU  In  the  Matter  of  ALEXANDER 
McNIEL,  Petitioner. 

(See  S.  Cm  18  Wall.,  836-243.) 

Pilot  regviation9— half  jnhtage — %ttUe  pilot  laws 
eonstitutioncU — admiralty  juriediction — ettUe 
law, 

1.  Pilot  regulations  are  reirulatlons  of  oommeroe, 
and  half  pilotagre  is  a  neoessary  and  usual  part  of 
every  system. 

8.  State  pilotafire  laws  areconsiitutionaland  valid, 
and  are  subject  to  the  power  of  Consrress  over  the 
matter. 

3.  Courts  of  admiralty  have  Jurisdiction  of  all 
marine  contracts  and  torts,  including  contracts  re- 
lating to  pilotage. 

4.  A  state  law  may  give  a  substantial  right,  which 
may  be  enforced  in  the  proper  federal  tribunal. 

[No.  7.  Orig.] 
Argued  Jan.  26. 1872.     Bedded  Mar.  £5,  1872. 

PETITION  for  writ  of  prohibition  to  the 
Judges  of  the  District  Court  of  tho  United 
States  for  the  Eastern  ( Southern )  District  of 
New  York. 

The  case  is  stated  by  the  court. 

Mr.  C.  Donohue,  for  petitioner: 

The  claim  advanced  by  the  libelant  below  is 
under  the  laws  of  the  State  of  New  York. 

See  Laws  N.  Y.,  1865,  ch.  115,  sec.  4, 
amending  sec.  10  of  old. Act. 

No  power  whatever  existed  at  any  time  in 
the  State  after  the  adoption  of  the  Constitution, 
for  passing  such  law. 

The  power  thus  exercised  is  clearly  a  regula- 
tion of  commerce,  both  between  the  States  and 
with  foreign  nations. 

This  power  is  an  exclusive  one.  Gibbons  y. 
Ogden,  9  Wheat.,  1. 

But  we  shall  be  told  by  our  opponents,  that 
the  State  has  that  power  delegated  by  an  Act 
of  Congress  (1  Stat,  at  L.,  84,  sec.  4;  5  Stat,  at 
L..  153,  sees.  1,  5)  and  that  the  case  of  Cooley 
V.  Wardens,  12  How., 299,  recognizes  this  power. 
We  say,  in  answer,  that  with  deference  to  that 
opinion  the  power  delegated  to  the  General 
Government  by  the  grant  of  power  to  regulate 
commerce,  cannot  be  delegated  by  the  United 
States,  and  that  all  Acts  delegating  or  attempt- 
ing to  delegate  it  are  void.  The  people  in  their 
power  or  Uie  Slates  in  their  power,  whichever 
It  may  be,  have  delegated  power  to  one  Gen- 
eral Government,  and  that  the  delegation  was 
made  with  a  full  knowledge  of  what  it  was; 
and  it  does  not  rest  in  the  Federal  Government 
to  fritter  away  that  power  by  a  division  of  it, 
nor  by  permitting  the  States  to  use  it.  As  well 
might  the  United  States  delegate  to  the  States 
a  concurrent  ri^ht  to  make  war  or  establish 
post- roads  or  com  money,  or  allow  the  States, 
in  the  absence  of  a  declaration  of  war  by  Con- 
gress, the  right  to  make  it. 

That  Congress  supposed  the  States  had  no 
power  without  their  sanction  to  legislate  about 
pilotage,  is  shown  by  the  very  existence  of  the 
Acts  attempting  to  vest  the  right*  in  the  States, 
and  if  no  power  existed  to  delegate  the  right  to 
the  States. then  the8c  Acts  are  void  and  no  power 
passed  under  them  to  the  States. 

But  suppose  the  States  did  take  any  power 
under  these  Acts,  then  the  exercise,  by  the 
United  States,  of  the  power  to  regulate  pilotage 
lo  any  extent,at  once  ousts  the  State  of  all  right 
in  the  matter.  It  is  not  a  question  whether 
Congress  covered  the  whole  ground  in  the  Act 
to  regulate  pilotage,  which  Congress  had  passed. 
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It  is  sufficient  that  the  United  States  has  legis- 
lated  on  the  subject. 

Sec.  10.  Stat,  at  L..  61;  14  Stat,  at  L..  238. 
sec.  9;  N.  T.  y.  Man,  8  Pet.,  118;  Pisople  v. 
Brooks,  4  Den.,  477;  Brown  v.  Md.,lfi  Wheal.,. 
419;  Passenger  cases,  7  How.,  892. 

The  case  of  Steamship  Oo.  v.  JoUffe.  2  Wall., 
450  (69  U.  S.,  XVII.,  805)  may  be  cited  against. 
U8.  but  we  submit  that  it  was  not  by  a  full 
court;  that  question  should  be  coDsidered  an 
open  one:  SteamsMp  Co.  v.  Pifrt  Wardejis,  (V 
Wall.,  34  (73  U.  8.,  XVIII.,  760)  is  directly 
with  us.  The  State  cannot  compel  payment 
where  service  is  not  performed. 

It  is  submitted  that  if  any  power  as  to  piUits 
is  grantable  at  all  to  the  States,  do  permission 
can  be  inferred  from  the  Act(l  Stat,  at  L.,  84, 
sec.  4)  to  make  the  taking  of  a  pilot  compul 
sory  on  vessels,  or  in  the  absence  of  taking  a 
pilot,  to  make  it  a  penalty. 

The  demand  is  really  for  a  penalty ;  and  while 
some  expression  in  the  case  of  Steamship  Qi.  v. 
Joliffe  {supra)  used  by  the  judge  who  delivered 
the  opinion  of  the  court,  is  to  the  contrary,  yet 
it  is  submitted  that  on  authority  the  claim  is  a 
penalty. 

No  state  statute  can  confer  jnrisdicUon  on 
the  admiralty  nor  make  a  cause  of  action  which 
was  not  before  known  in  the  admiralty,  cog- 
nizable in  that  court. 

The  admiralty  is  an  exclusive  grant,  and  the 
States  can  neither  make  admiralty  courts  nor 
admiralty  contracts. 

The  Moses  Taylor,  4  Wall..  411  (71  U.  S., 
XVIIL,  397);  The  Ad.  Hine,  4  Wall.,  655  (71 
U.  S.,  XVIIL,  451). 

Mr.  F.  A.  Wilcox,  opposed  to  motion : 

This  court  has  passed  on  the  merits  of  this 
motion  in  the  following  cases: 

Cooley  v.  Wardens,  12  How..  812;  SUams^ap 
Go.  v.  Jolijfe  {supra);  Steamship  Co.  v.  I\frt- 
Wardens  (supra). 

'    This  action  is  not  brought  tO  recover  a  pen- 
alty, as  is  fully  shown  by  the  cases  cited  above. 

The  langtmge  of  the  statute  herewith  sub- 
mitted in  no  way  indicates  that  it  was  the  in- 
tent of  the  Leffisfature  to  create  a  penalty,  and 
as  Judge  Benedict  in  his  opinion  remarks,  its 
leg;al  effect  is  to  render  the  respondent  debtor 
to  the  libelant  for  the  half  pUotage  here  de- 
manded. 

Mr.  Justice  Swayue  delivered  the  opinion 
of  the  court: 

This  is  a  petition  for  a  writ  of  prohibition  to 
the  District  Court  of  the  United  States  for  the 
(Southern)  Eastern  District  of  New  York. 

Alexander  S.  Banter  filed  his  libel  in  the  dis- 
trict court  above  named,  against  the  owners  of 
the  bark  Maggie  McNiel,  wherein  it  was  fully 
set  forth  that  the  Ubelant  was  a  pilot  of  the 
Port  of  New  York,  duly  licensed  under  the  laws 
of  the  State  of  New  York,  to  pilot  vessels  by 
way  of  Hellgate,  and  that  the  respondents  were 
the  owners  of  the  bark;  that  on  the  27th  day 
of  February.  1870,  the  libelant,  at  a  point  on 
Long  Island  Sound,  tendered  his  services  and 
offered  to  the  master  of  the  bark  lo  pilot  her 
by  way  of  Hellgate  to  the  Port  of  New  York, 
and  notwithstanding  that  the  libelant  was  the 
first  pilot  so  offering  his  services  they  were  re- 
fused; that  the  bark  was  a  registered  vessel  for- 
eign to  the  Port  of  New  York,  and  drew  more 
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than  thirteen  feet  of  water,  so  that  there  be- 
came due  to  the  libelant  by  reason  o>^  the  prem- 
ises the  sum  of  $28;  that  payment  has  been  de- 
manded and  refused,  and  that  the  premises  are 
within  the  admiralty  and  maritime  jurisdiction 
of  the  United  States  and  of  the  court  to  which 
the  libel  was  addressed. 

Process  was  issued  according  to  the  prayer 
of  the  libel,  and  the  respondents  not  bemg 
found  the  vessel  was  attached.  Alexander  Mc- 
Niel  intervened  as  claimant  and  answered  the 
libel.  The  answer  denies  that  the  action  is 
founded  upon  a  contract  civil  and  maritime.  It 
admits  that  the  bark  was  sailing  under  a  reg- 
ister, and  alleges  that  she  was  towed  through 
Hellgate  by  a  steam- tug,  which  had  on  board  a 
dulv  licensed  pilot,  and  that  the  master  of  the 
bark  paid  for  the  service.  It  insists  that  the 
cause  of  action  set  forth  in  the  libel  is  not  en- 
forceable by  the  district  court  and  not  within 
its  jurisdiction.  Testimony  was  taken,  the 
cause  proceeded  to  hearing,  and  the  court  gave 
judgment  for  the  amount  claimed  by  the  libel- 
ant. The  respondent  applies  for  a  writ  of  pro- 
hibition to  restrain  the  district  court  from  en- 
forcing the  judgment. 

Thegrounds relied  upon  are: 

(1)  That  the  district  court  has  no  iurisdiction 
of  the  cause  of  action  stated  in  the  libel. 

(2)  That  no  lien  existed  on  the  vessel  enforce- 
able in  a  court  of  admiralty. 

The  statute  of  the  State  upon  which  the  libel 
was  founded  is  entitled  "An  Act  Concerning 
the  Pilots  of  the  Channel  of  the  East  River, 
commonlv  called  Hellgate,  passed  April  15, 
1B47,  as  amended  March  12.  1800,  March,  14, 
1865,  April  16,  1868.  and  April  5.  1871."  It  is 
a  carefully  digested  system  of  regulations, cover- 
ing the  whole  subject  of  pilotage,  and  was  de- 
signed to  secure  the  appointment  of  qualified 
persons  and  to  insure  as  far  as  possible  the  faith 
ful  performance  of  their  duties.  All  appoint- 
ments are  required  to  he  made  upon  the  recom 
mendation  of  the  Board  of  Wardens  of  the  Port 
of  New  York  to  the  Governor,  the  nomination 
by  him  to  the  Senate  of  the  State  of  the  persons 
so  recommended,  and  their  confirmation  by  that 
body.  Apprentices  are  recjuired  to  serve  three 
years,  to  be  examined  twice  during  the  last 
year  by  the  Board  of  Wardens,  and  to  serve  two 
years  afterwards  as  deputies  before  they  can  be 
appointed  pilots.  The  7th  section  of  the  Act 
provides  that  a  pilot  who  shall  first  tender  his 
services  may  demand  from  the  master  of  any 
vessel  of  one  hundred  tons  burden  and  upwards, 
navigating  Hellgate,  to  whom  the  tender  was 
made  and  by  whom  it  was  refused,  half  pilot- 
age, the  amount  to  be  ascertained  according  to 
the  rules  prescribed  by  the  Act.  Certain  ex- 
ceptions are  made  which  do  not  affect  this  case 
and  which  it  is,  therefore,  not  necessary  to  con- 
sider. 

It  is  not  denied  that  the  case  made  by  the 
libel  is  within  the  statute,  nor  that  it  was  estab- 
lished by  the  testimony,  but  it  is  insisted  that 
the  statute  is  in  conflict  with  the  power  of  Con 
gress  to  regulate  commerce  and  is,  therefore, 
void. 

It  must  be  admitted  that  pilot  regulations  are 
regulations  of  commerce.  A  pilot  is  as  much  a 
part  of  the  commercial  marine  as  the  hull  of  the 
ship  and  the  helm  bv  which  it  is  guided ;  and  half 
pilotage,  as  it  is  called,  is  a  necessary  and  usual 
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part  of  every  system  of  such  provisions.  Pilots 
are  a  meritorious  class,  and  the  service  in  which 
they  are  eng^^ed  is  one  of  great  importance  to 
the  public.  It  is  frequently  full  of  hardship^ 
and  sometimes  of  i>eril ;  night  and  day.  in  win- 
ter and  summer,  in  tempest  and  calm,  they 
must  be  present  at  their  proper  places  and  ready 
to  perform  the  duties  of  their  vocation.  They 
are  thus  shut  out  for  the  time  being  from  more 
lucrative  pursuits  and  confined  to  a  single  field 
of  employment. 

It  is  not  complained  anywhere,  so  far  as  we  are 
advised,  that  the  sum  of  what  is  allowed  them 
is  oppressive,  or  that  including  half  pilotage,  it 
is  more  than  sufficient  to  secure  the  services  of 
persons  of  proper  qualifications  and  to  give  them 
a  reasonable  compensation 

There  is  nothing  new  in  provisions  of  the 
same  character  with  the  one  here  under  con- 
sideration, they  have  obtained  from  an  early 
period  and  are  to'be  found  in  the  laws  of  most 
commercial  States.  The  obligation  on  the  cap- 
tain to  take  a  pilot,  or  be  responsible  for  the 
damages  that  might  ensue,  was  prescribed  in 
the  Roman  Law.  Digest,  Book  19,  tit.  2,  Edict 
of  Ulpian.  I.,  110;  in  the  Laws  of  Oleron,  I., 
232;  in  the  Comulate  ds  Mer,  IL,  250;  and  in 
the  Maritime  Law  of  Denmark,  III.,  363  (Par- 
dessus).  The  Hanseatic  Ordinances,  about  1457, 
required  the  captain  to  take  a  pilot  under  the 
penalty  of  a  mark  of  gold.  The  maritime  law 
of  Sweden,  about  1500,  imposed  a  penalty  for 
refusing  a  pilot  of  150  thalers,  one  third  to  go  to 
the  informer,  one  third  to  the  pilot  who  offered, 
and  the  residue  to  poor  mariners.  By  the  mari- 
time code  of  the  dus  pays  bos,  the  captain  was 
required  to  take  a  pilot  under  a  penalty  of  50 
reals,  and  to  be  responsible  for  any  loss  to  the 
vessel.  By  the  maritime  law  of  France,  Ordi- 
nance of  Louis  XIV.,  1681,  corporal  punish- 
ment was  imposed  for  refusing  to  take  a  pilots 
and  the  vessel  was  to  pay  50  livres,  to  be  ap- 
plied to  the  use  of  the  marine  hospital  and  to 
repair  damages  from  stranding.  In  England  (3 
Gkorge  L,  ch.  13)  if  a  vessel  were  piloted  by  any 
but  a  licensed  pilot,  a  penalty  of  £20  was  to  be 
collected  for  the  use  of  superannuated  pilots, 
or  the  widows  of  pilots.  In  the  United  States 
provisions,  more  or  less  stringent,  requiring  the 
payment  of  a  sum  when  no  pilot  is  taken,  are 
to  be  found  in  the  statutes  of  ten  of  the  States. 
The  earliest  of  these  Statutes  is  that  of  Massa- 
chusetts of  1783,  and  the  latest,  to  which  our 
attention  has  been  called,  the  Statute  of  New 
York  here  under  consideration. 

But,  conceding  that  this  provision  is  a  regu- 
lation of  commerce  and  within  the  power  of 
Congress  upon  that  subject,  it  by  no  means  fol- 
lows that  it  involves  the  constitutional  confiict 
insisted  upon  by  the  counsel  for  the  petitioner. 
In  the  complex  system  of  polity  wtuch  prevails 
in  this  country  the  powers  of  government  may 
be  divided  into  four  classes: 

Those  which  belong  exclusively  to  the  States. 

Those  which  belong  exclusively  to  the  Na- 
tional Ooverument. 

Those  which  may  be  exercised  concurrently 
and  independently  by  both. 

Those  which  may  be  exercised  by  the  States, 
but  only  until  Congress  shall  see  fit  lo  act  upon 
the  subject.  The  authority  of  the  State  then 
retires  and  lies  in  abeyance  until  the  occasion 
for  its  exercise  shall  recur. 
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The  commercial  power  lodged  by  the  Con- 
Btitution  in  Congress  is,  in  part,  of  this  charac- 
ter. Some  of  the  rules  prescribed  in  the  exer- 
cise of  that  power  must,  from  the  nature  of 
things,  be  uniform  throughout  the  country.  To 
that  extent  the  power  itself  must,  necessarily, 
be  exclusive;  as  much  so  as  if  it  had  been  so 
declared  to  be,  by  the  organic  law,  in  express 
terms.  Others  may  well  vary  with  the  vailing 
circumstances  of  different  localities.  In  the 
latter  contingency  the  States  may  prescribe  the 
rules  to  be  observed  until  Congress  shall  super- 
cede them;  the  Constitution  and  laws  of  the 
United  States  in  such  case,  as  in  all  others  to 
which  they  apply,  being  the  supreme  law  of  the 
land.  This  subject,  in  some  of  its  aspects,  was 
fully  considered  in  Oilman  v.  Philaddp?ua,  8 
Wall.,  713  [70  U.  S.,  XVIII.,  96j.  What  is 
there  said  need  not  be  repeated.  In  that  case  it 
was  held  that  the  State  of  Pennsylvania  might 
competentlv  authorize  abridge  to  be  built  across 
the  Schuylkill  River  in  that  city,  but  that  Con- 
gress, in  the  exercise  of  its  paramount  power, 
mieht  require  it  to  be  removed,  and  prohibit 
and  punish  the  erection  of  like  structures,  when- 
ever it  was  deemed  expedient  to  do  so.  It  is  the 
exercise  and  not  the  existence  of  the  power 
that  is  effectual  and  exclusive. 

The  Constitution  took  effect  on  the  first 
Wednesday  of  March,  1 789.  Pilot  laws  existed 
in  several  of  the  States  at  that  time,  and  were  sub- 
sequently enacted  in  others.  In  all  such  States, 
it  is  believed,  thev  have  been  changed  from 
time  to  time  according  to  the  will  of  the  respect- 
ive Legislatures.  Suits  in  the  state  courts  have 
been  founded  upon  them  and  recoveries  had, 
and  many  such  cases  are  reported.  In  none  of 
them  have  we  found  that  the  question  was 
raised  or  a  doubt  expressed  as  to  the  validity 
of  the  laws  or  the  authority  of  the  States  to  en- 
act them.  4  Met. ,  416 ;  SmUh  v.  Swift,  8  Met. . 
339;  Martin  v.  HOion,  9  Met.,  371;  Ifiekerson 
V.  Maaon,  18  Wend.,  64;  Low  v.  Oomrs.  Pilot 
age,  R.  M.  Charl.,  807;  Hunt  v.  Mickey,  12 
Met. ,  346. 

The  legislation  of  Congress  upon  the  subject 
is  as  fo]k)W8:  the  4th  section  of  the  Act  of 
August  7,  1789  (1  Stat,  at  L.,  64)  provided 
that  pilots  should  be  regulated  by  the  existiue 
laws  of  the  States,  or  such  as  the  States  should 
thereafter  enact,  "until  further  legislative  pro- 
vision should  be  made  by  Congress."  Whatever 
may  be  the  effect  of  the  provision  looking  to 
future  state  legislation,  it  is  clear  thai  the  Ixxly 
which  passed  the  section  did  not  doubt  the 
power  of  the  States  to  legislate  upon  the  sub 
ject.  This  was  the  first  Congress  which  sat  un- 
der the  Constitution,  and  many  of  its  members 
were  members  of  the  Convention  which  framed 
that  instrument.  The  Act  of  March  2, 1837  (5 
Stat,  at  L.,  163),  declares  that  a  vessel,  approach 
ing  or  leaving  a  port  situate  upon  waters  which 
are  the  boundary  between  two  States,  may  em- 
ploy a  pilot  licensed  by  either  of  such  States, 
"any  law,  usage,  or  custom  to  the  contrary  not- 
withstanding." The  Act  of  August  80th,  1852 
<10  Stat,  at  L.,  68)  regulates  the  appointment 
of  pilots  upon  certain  steamt)oats,  and  is  a  com- 
plete system  as  to  the  class  of  vessels  to  which 
It  applies.  The  Act  of  June  23.  1»64  (13  Stat, 
at  L..  120)  regulates  the  fee  to  be  paid  by  a 
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named  to  be  licensed  according  to  the  provisions 
of  that  A(A.  The  Act  of  July  13, 1866  (14  StaL 
at  L.,  93)  declares  that  no  regulation  ahaU  be 
adopted  by  any  Stat^  making  a  discrimination 
as  to  the  rule  of  half  pilotage  between  the  ve:^ 
sels  therein  described,  and  such  existing  reffpta- 
tions  were  thereby  annulled.  The  Act  of  Feb- 
ruary 25.  1867  (14  Stat,  at  L.,  412)  contains  a 
pilot  regulation  touching  the  sea  going  vessels 
there  described,  with  a  proviso  that  certain  state 
regulations  should  not  be  thereby  affected. 
The  Act  of  July  26.  1866  (14  Stat,  at  L.,  227) 
provides  for  the  revocation  of  the  pilot's  license 
for  the  offenses  specified.  These  several  Acts 
assert  and  exercise  the  plenary  power  of  Con- 
gress over  the  subject.  This  early  and  loof^ 
continued  practical  construction  of  the  Consti- 
tution by  both  National  and  state  authorities, 
as  affecting  the  validity  of  the  statutory  pro- 
vision here  in  question,  if  a  doubt  could  other 
wise  exist  upon  the  subject,  would  be  entitled 
to  the  gravest  consideration. 

The  precise  question  we  are  oonaidering  came 
before  this  court  in  Gooley  v.  Board  of  Wardem, 
12  How. ,  299.  The  suit  was  for  half  pilotage  un- 
der a  statute  of  Pennsylvania,  substantially  the 
same,  in  this  particular,  with  the  Statute  of  New 
York.  The  plaintiff  recovered  in  the  lower  court, 
and  the  Supreme  Court  of  the  State  affirmed  the 
judgment.  The  case  was  brought  here  for  review 
by  a  writ  of  error  under  the  25th  section  of  the 
Judiciary  Act,  and  was  argued  with  exhaustive 
learning  and  ability.  This  court,  after  the  full- 
est consideration  of  the  subject,  also  affirmed 
the  judgment.  We  are  entirely  satisfied  with 
that  adiudication.  and  re-affirm  the  doctrines 
which  it  lays  down.  It  is  conclusive  upon  this 
branch  of  the  case  before  us. 

The  other  objections  taken  to  the  judgment 
relate  to  the  jurisdiction  of  the  court.  It  is  said 
there  is  no  jurisdiction  in  admiralty  to  maintain 
a  libel  for  a  penalty.  It  was  not  a  penalty  that 
was  recovered.  There  was  a  tender  of  services 
upon  which  the  law  raised  an  implied  promise 
to  pay  the  amount  specified  in  the  statute.  Com. 
V.  laeketson,  6  Met.,  419;  Steamship  Oo.  v. 
Joliffe,  2  Wall,  450  [69  U.  8..  XVII.,  805]; 
Cooley  V.  Wardens,  12  How.,  312.  Courts  of 
admiralty  have  undoubted  jurisdiction  of  all 
marine  contracts  and  torts.  The  Beffast^  7 
Wall.,  624  [74  U.  S.,  XIX..  266];  Ine.  Co.  v. 
Dunliam  [ante,  90].  That  contracts  relat- 
ing to  pilotage  are  within  the  sphere  of  the  ad- 
miralty juriMiction  has  not  been  controverted 
by  the  counsel  for  the  petitioner.  The  question 
is  not  an  open  one  in  this  court.  Hobart  v. 
Drogan^  10  Pet.,  120. 

It  is  urged  further  that  a  state  law  could  not 
give  jurisdiction  to  the  district  court.  That  la 
true.  A  state  law  cannot  give  jurisdiction  to 
any  Federal  Court :  but  that  is  not  a  question  in 
this  case.  A  state  law  may  give  a  substantial 
right  of  such  a  character  that  where  there  is  no 
impediment  arising  from  the  residence  of  the 
parties,  the  right  may  be  enforced  in  the  proper 
Federal  tribunal  whether  it  be  a  court  of  equity, 
of  admiralty,  or  of  common  law.  The  statute 
in  such  cases  does  not  confer  the  jurisdiction. 
That  exists  already,  and  it  is  invoked  to  give 
effect  to  the  right  by  applying  the  appropriate 
remedy.  This  principle  mav  be  laid  down  as 
axiomatic  in  our  national  jurisprudence.  A 
party  forfeits  nothing  by  going  into  a  Federal 
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tribunal.  Jurisdiction  having  attached,  bis  case 
is  tried  there  upon  the  same  principles,  and  its 
determination  is  governed  by  the  same  consid- 
erations, as  if  it  bad  been  brought  in  the  proper 
state  tribunal  of  the  same  locahty.  Rohimon  v. 
VampbeU,  3  Wheat.,  223;  U.  8.  v.  Knight,  14 
Pet..  816;  The  Orleans  v.  Phoebus,  11  Pet.,  184; 
T/umpson  v.  PhiUipa,  1  Bald.,  272,  204;  Lor- 
man  v.  Clarke,  2  McLean,  568;  Ex  parte  Biddle, 
2  Mas.,  472:  Johnston  v.  Varidyke,  6  McLean, 
423;  Preseott  v.  Nevers,  4  Mas.,  327;  Clark  v. 
Sohier,  1  Woodb.  &  M.,  868.  In  no  class  of 
cases  has  the  application  of  this  principle  been 
sustained  bv  this  court  more  frequently  than  in 
those  of  admiralty  and  maritime  jurisdiction. 
Tfie  8t.  Lavfrenee,  1  Black,  622  [66  U.  8. ,  XVII., 
180J;  The  General  Smith,  4  Wheat.,  488;  Pey 
Toux  V.  Howard,  7  Pet.,  824;  Rules  of  Practice 
in  Admiralty,  established  by  this  court,  Nos. 
12  and  92. 

The  appUeation  for  the  wrU  is  denied  and  the 
petition  is  dismissed. 

In  the  matter  of  the  application  of  Henry  W. 
Loud  for  a  writ  of  prohibition  to  the  District 
Oourt  of  the  U.  8.,  for  the  Eastern  District  of 
New  York. 

[No.  8  Original.] 

This  case  differs  in  no  particular  from  the 
<:ase  of  the  like  application  of  Alexander  Mc- 
Niel,  Just  decided.  The  same  considerations 
apply,  and  the  result  must  be  the  same. 

The  application  is  denied  and  the  petition  dis- 
missed. 

ated— 14  Wall.,  222;  17  Wall..  568,  509;  21  Wall., 
•Sfti:  91  U.S.,  34;  98  U.S..  187;  94  U.  S^  24)8,  244, 248 : 
tl6  U.  S.,  377,  686,  em;  99  U.  S.,  401:  100  U.  S.,  574;  104 
U.  S.,  581;  7  Ren.,  25;  8  Ben.,  209;  2  Sawy..  343:  6 
8a fry.,  272;  7  Sawy.,  202:  2  Fllpp.,  406, 410,  15  Bank. 
Hog,,  64 ;  44  lad.,  190 ;  31  Ohio  St..  230, 237. 


JOEL  C.   SLAUGHTER.  Administrator  of 

Henry  B.  ^lacohtar,  Deceased,  Appt., 

«. 

JULIUS  GERSON. 

(See  S.  C,  13  Wall.,  379-380.) 

Material  misrepresentaUon  to  avoid  sale — ehar- 
tteter  of— purcf laser's  means  of  knowledge. 

*\.  The  misrepreseDtatlon  which  will  vitiate  a 
contract  ot  sale  and  prerent  a  court  of  equity  from 
aidln^r  its  enf orceineut,  must  relate  to  a  material 
matter  ooastitutinif  an  inducement  to  the  contract) 
and  rcflpeoting  which  the  complainingr  party  did 
not  posses  at  hand  the  means  of  knowledsre;  and 
It  must  be  a  mis  presentation  upon  which  he  relied 
and  by  which  he  was  actually  misled  to  bis  injury. 
'Z.  Where  the  means  of  knowledire  are  at  band 
and  equally  available  to  both  parties,  and  the  sub- 
cct,  of  purchase  is  alike  open  to  their  Inspection, 
f  the  purchaser  does  not  avail  himself  of  these 
means  and  opportunities,  he  will  not  be  heard  to 
say  ill  impcuchment  of  the  contract  of  sale,  that 
ho  was  deceived  by  the  vendor's  misrepresenta* 
tions. 

[No.  114.] 
Argued  Feb.  iS,  187S.    Decided  Mar.  26,  1872. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed Slates  for  the  District  of  Maryland. 

*Head  notes  by  Mr.  Justice  FnsLD. 

Nora.— fVatKl  tyr  Ulegal  consideration,  how  far  wUl 
avifid  amtracl.  See  noic  to  Armstronjf  v.  Toler,  24 
U.  S.  (11  Wheat.),  233. 

See  13  Wai.i>. 
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The  case  is  stated  by  the  court. 

Mr.  WilUam  Schley,  for  appellant : 

The  doctrine  of  caveat  emptor  ought  not  to 
be  applied  to  this  case.  In  the  position  in 
which  the  boat  was  lying,  near  the  landing  of 
a  ferry  boat  and  in  a  rough  and  agitated  sea, 
it  was  impossible  to  make  an  accurate  measure- 
ment of  the  draft  of  water.  And  as  to  the  boiler 
it  was  so  covered  up  that,  until  the  boiler  deck 
was  removed,  it  was  not  practicable  to  examine 
its  condition.  Besides  this,  the  rule  of  caveat 
emptor,  however  potent  in  actions  ex  eontraetu, 
is  comparatively  of  small  force  in  an  action 
baned  on  fraudulent  misrepresentation. 

Williamson  y.  Allison,  2  East,  446;  Jones  v. 
Bright,  6  Bing.,  583;  Brown  v.  Bdgington,  2  M. 
&  G.,  279;  Shepherd  v.  Pybus,  3  Man.  &  G., 
867;  Gallagher  v.  Waring,  9  Wend.,  20;  Howard 
V.  Hoey,  2i5  Wend.,  350;  Thayer  v.  Tum^,  8 
Met,  550;  Hazard  v.  Irwin,  18  Pick.,  ^fi, Har- 
rington V.  Stratum,  22  Pick.,  510;  Misner  v. 
Granger,  4  Gilm  ,  69;  1  8m.  Lead.  Cas.,  299 
notes  to  Chandelor  v.  Lopus,  2  Bm.  Lead.  Cas. , 
92.  notesio  Pasley  v.  Freeman;  Fuller y.  WUson, 
8  Q.  B.,  58;  Evans  v.  CoUins,  5  Q.  B.,  804; 
Fitmmmon  v.  Joslin,  21  Vt.,  180;  Flight  v. 
Booth,  1  Bing.  N.  C,  370;  2  Ross,  Com.  Law, 
441;  Fland.  Mar.  L.,  62,  and  cases  cited  in 
ch.,  3. 

If  there  was  no  fraud,  legal  or  moral,  on  the 
part  of  Gerson,  or  his  aprents,  still  it  is  clear 
from  the  testimony,  that  Slaughter  woulfl  not 
have  purchased  the  boat  at  any  price,  if  he  had 
known  that  she  would  not  answer  the  purpose 
for  which  he  wished  to  procure  a  boat.  Upon 
the  hypothesis  that  Gerson  was  acting  honestly, 
the  case  presented  is  one  of  mutual  mistake. 

A  vendor  is  bound  to  know  that  he  has  that 
which  he  professes  to  sell. 

Allen  ^.  Hammond,  11  Pet.,  63;  Hiteheoekv. 
Giddings,  Dan.  Exch.,  1;  Smithy.  Biehards,  13 
Pet..  27;  Ainslie  v.  MedlyeoU,  9  Ves.,  21;  Dale 
V.  Boosevelt,  5  Johns.  Ch.,  174;  1  S^ry,  Eq. 
Jur.,  sec.  201;  Joynes  v.  Statham,  3  Atk.,  388; 
Batten.  Cont.,  255. 

Afr.  B.  W.  Huntingdon,  for  appellee: 

It  having  been  patent  to  the  eyes  of  the  ap- 
pellant's intestate,  that  the  vessel  drew  more 
than  three  and  a  half  feet  of  water,  when  fully 
laden,  he  could  not  have  a  rescission  of  the  con- 
tract on  that  ground,  even  if  the  appellee  had 
falsely  represented  in  this  particular. 

Jennings  v.  Broughion,  5  DeG.,  M.  &  G.,  126; 
8.  C,  17  Beav.,  2^; Dyer  v.  Hargrave,  10  Ves., 
505. 

The  appellant's  intestate  not  having  rested 
upon  any  representations  on  the  part  of  the  ap- 
pellee but  having  examined  for  himself,  with 
ever  facility  for  such  examination  afforded  by 
the  appellee,  he  would  not  be  in  a  position  to 
claim  a  rescission  of  the  contract,  even  if  the 
alleged  representations  were  false. 

Lowndes  v.  Lane,  2  Cox,  363;  DobeU  v. 
Stevens,  8  Barn.  &  C,  625;  Story,  Eq.  Jur.,  10 
ed.,  194,  sec.  191 ;  T^oteer  v.  Newcome,  3  Mer., 
704;  Smith  y.  Richards,  13  Pet.,  26. 

Mr.  Justice  Field  delivered  the  opinion  of 
the  court  t 

On  the  12th  of  July,  1864.  Henry  B.  Slaugh- 
ter, since  deceased,  purchased  of  the  complain- 
ant, Julius  Gkrson,  a  steamboat  named  The 
George  Law,  for  a  consideration  of  $40,000. 
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Of  this  sum  he  paid  $15,000  Id  cash,  and  for 
the  balance  he  gave  to  the  complainant  his 
bond,  conditioned  to  pay  the  same  in  two  in- 
stallments of  $12,500  each,  within  three  and 
six  months  thereafter.  To  secure  the  payment  of 
these  sums,  he  at  the  same  time  executed  to  the 
complainant  two  mortgages,one  upon  the  steam- 
boat which  he  purchased,  and  the  other  upon 
a  steamboat  named  The  Chester,  which  he  for- 
merly owned.  The  first  installment  on  the 
boat  not  being  paid  at  its  maturity,  the  pres- 
ent bill  was  med  to  enforce  the  mortgages  by 
a  sale  of  the  steamboats,  and  the  application  of 
the  proceeds  to  the  demand  of  the  complainant. 

The  answer  of  the  defendant  admitted  the 
execution  of  the  bond  and  the  mortgages,  but 
set  up  as  a  defense  to  their  enforcement,  that 
they  were  obtained  from  him  by  deceit  and 
fraud,  and  detailed  the  particulars  in  which 
such  alleged  deceit  and  fraud  consisted.  The 
substantial  averments  in  this  respect  are  these : 
that  the  defendant  had  established  a  line  of 
steamboats  from  Baltimore  to  various  landings 
on  Chester  River  on  the  eastern  shore  of  Mary- 
land, and  landings  on  tributaries  to  that  river; 
that  the  most  important  of  these  landings  was 
at  Queenstown ;  that  no  boat  drawing  more  than 
three  feet  of  water  could  reach  the  wharf  at 
this  place  except  in  case  of  an  extraordinary 
high  tide;  that  be  purchased  The  Gleorge  Law 
of  the  complainant  for  that  route,  upon  the  rep- 
resentation that  it  drew  only  this  number  of 
feet  when  fully  laden;  that  this  representation 
was  false  and  fraudulent,  and  that  the  steamer 
when  placed  on  the  route  grounded  in  five  feet 
of  water;  and  that  as  soon  as  precise  informa- 
tion of  this  fact  was  obtained,  the  defendant 
called  upon  the  complainant  to  cancel  the  con- 
tract, offering  at  the  same  time  to  return  the 
steamboat  purchased. 

A  large  amount  of  evidence  was  taken  in  this 
case  bearing  upon  the  averments  in  the  answer 
of  misrepresentation  and  fraud  on  the  part  of 
the  complainant;  and  it  is  in  many  respects 
conflicting.  But  the  rules  of  law  applicable  to 
cases  of  alleged  misrepresentation  by  a  vendor 
with  respect  to  property  sold  are  well  settled, 
and  render  of  easy  solution  the  questions  upon 
which  this  case  must  turn. 

This  misrepresentation  which  will  vitiate  a 
contract  of  sale,  and  prevent  a  court  of  equity 
from  aiding  its  enforcement,  must  not  only  re- 
late to  a  material  matter  constituting  an  induce- 
ment to  the  contract,  but  it  must  relate  to  a 
matter  respecting  which  the  complaining  party 
did  not  possess  at  hand  the  means  of  knowledge 
and  it  must  be  a  misrepresentation  upon  which 
he  relied,  and  by  which  he  was  actually  misled 
to  his  injury.  A  court  of  equity  will  not  under- 
take, anv  more  than  a  court  of  law,  to  relieve 
a  party  from  the  consequences  of  his  own  inat- 
tention and  carelessness.  Where  the  means  of 
knowledge  are  at  hand  and  equally  available 
to  both  parties,  and  the  subject  of  purchase  is 
alike  open  to  their  inspection,  if  the  purchaser 
does  not  avail  himself  of  these  means  and  op- 
portunities, be  will  not  be  heard  to  say  that  he 
has  been  deceived  by  the  vendor's  misrepre 
sentations.  If,  having  eyes,  he  will  not  see 
matters  directly  before  them,  where  no  conceal 
ment  is  made  or  attempted,  he  will  not  be  enti- 
tled to  favorable  consideration  when  he  com- 
plains that  he  has  suffered  from  his  own  vol- 
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untanr  blindness,  and  been  misled  by  ov«  r- 
confidence  in  the  statements  of  another.  IV 
lerUi  nonftt  ir^uria  is  the  maxim  in  such  ca««s 
in  all  courts.  And  the  same  reasoning  applies 
when  the  complaining  party  does  not  rely  up 
on  the  misrepresentations,  but  seeks  from  other 
quarters  means  of  verification  of  the  state- 
ments made,  and  acts  upon  the  information 
thus  obtained. 

The  facts  disclosed  by  the  uncontradicted! 
testimony  of  both  parties  bring  this  case  clear- 
ly within  the  principle  here  stated.  Previous 
to  the  execution  of  the  contract  of  purchase, 
and  with  the  view  of  examining  the  steamboat, 
the  defendant  went  from  Baltimore  to  New 
York,  taking  with  him  his  son,  who  subse- 
quently became  captain  of  the  boat,  and  two> 
ship-carpenters,  and  a  square  to  measure  her 
draught  of  water.  Whilst  there  every  opp  >r- 
tunity  was  given  him  to  examine  the  boat  with 
his  carpenters,  and  a  most  thorough  and  care- 
ful examination  was  made  by  them.  On  two 
occasions  they  measured  the  draught  of  the 
boat,  and  they  witnessed  her  speed  by  accom- 
panying her  on  one  of  her  trips.  The  owner 
went  with  them  to  the  boat  on  their  arrival  in 
New  York,  and  told  them  to  look  for  them- 
selves, and  to  go  anywhere  they  pleased  about 
her.  If,  under  these  circumstances,  tlie  defend- 
ant did  not  learn  everything  about  her,  and  as- 
certain her  true  draught,  it  was  his  own  fault, 
and  it  would  be  against  the  plainest  principles 
of  Justice  CO  allow  him  to  set  up,  in  impeach- 
ment of  the  validity  of  his  contract,  loose  state- 
ments respecting  the  draught  before  its  execu- 
tion, even  though  they  were  false  in  point  of 
fact. 

In  AUwood  V.  SmaU,  6  CI.  &  F.,  262.  the 
doctrine  was  laid  down  by  the  House  of  Lords 
after  great  consideration  substantially  as  we 
have  stated  it.  In  that  case  the  defendant  hitd 
sold  to  the  complainants,  constituting  a  com- 
pany of  numerous  persons,  certain  freehold 
and  leasehold  property,  including  mines  and 
iron  works,  and  had  made  certain  statements  re 
specting  the  capabilities  of  the  properly.  The 
purchasers,  not  relying  upon  these  statements, 
deputed  some  of  their  directors,  together  with 
experienced  agents,  to  ascertain  the  correctness 
of  his  statements.  These  persons  examined  the 
property  and  works  and  the  accounts  kept  by 
the  defendant,  receiving  from  him  and  his 
agents  every  facility  and  aid  for  that  purpose, 
and  they  reported  that  the  defendant's  state- 
ments were  correct.  Upon  a  bill  filed  to  re- 
scind the  contract,  on  the  ground  of  fraud,  the 
House  of  Lords  decided  that  the  contract  could 
not  be  rescinded,  reversing,  in  that  respect,  the 
decree  of  the  Court  of  Exchequer,  no!  men-Iy 
because  there  was  no  proof  of  fraud,  but  be- 
cause the  purchasers  did  not  rely  upon  the  vend- 
or's statements,  but  tested  their  accuracy;  and, 
after  having  knowledge,  or  the  means  of  knoi»l- 
edge,  declared  that  they  were  satisfied  of  ih<-ir 
correctness;  holding  that  if  a  purchaser,  choos- 
ing to  judge  for  himself,  did  not  aval!  himself 
of  the  knowledge,  or  means  of  knowledge,  open 
to  him  or  to  his  agjents,  he  could  not  1^  heard 
to  say  he  was  deceived  by  the  vendor's  repre- 
sentations, the  doctrine  of  cateat  emptor^  ap- 
plying in  such  case,  and  the  knowledge  of  his 
own  agents  being  as  binding  as  his  own  knowl- 
edge. 
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The  doctrine,  substantially  as  we  have  stated 
it.  is  laid  down  in  numerous  adjudication. 
Where  the  means  of  information  are  at  hand 
and  equally  open  to  both  parties,  and  no  con- 
cealment is  made  or  attempted,  the  language 
of  the  cases  is,  that  the  misrepresentation  fur- 
nishes no  ground  for  a  couct  of  equity  to  refuse 
to  enforce  the  enforce  the  contract  of  the  parties. 
The  neglect  of  the  purchaser  to  avail  himself,  in 
all  such  cases,  of  the  means  of  information, 
whether  attributable  to  his  indolence  or  credul- 
ity, takes  from  him  all  just  claim  for  relief. 

We  have  thus  far  assumed  that  the  evidence 
in  the  case  before  us  discloses  false  representa- 
tions on  the  part  of  the  vendor,  but  justice  to 
him  requires  us  to  say  that  the  evidence  is  in- 
sufficient to  warrant  this  conclusion.  The  vend- 
or stated  to  the  purchaser  that  he  was  not  a 
steamboat  man,  meaning  evidently,  from  the 
context,  that  he  was  not  familiar  with  the  par- 
ticulars in  regard  to  which  the  purchaser  desired 
information,  and  referred  him  to  the  state- 
ments of  the  captain,  at  the  time  inviting  him 
and  his  party  to  examine  the  boat  in  every  par- 
ticular. The  measurement  made  by  one  of  his 
carpenters  showed  that  the  boat  drew  four  feet 
and  six  inches  of  water  at  midships  whilst  ly- 
ing unloaded  at  the  dock.  The  measurement 
by  the  other  carpenter  showed  that  the  boat 
then  drew,  forward  and  aft.  three  feet  and  sif 
inches,  and  both  of  these  measurements  were 
reported  to  the  defendant,  and  the  latter  was  ac- 
companied by  the  declaration  that  the  boat  drew 
too  much  water  for  his  purpose.  The  captain  of 
the  boat  also  took  the  defendant  on  to  the  dock, 
by  which  the  boat  was  lying,  and  pointed  out  to 
him  that  she  was  coppered  three  feet  and  nine 
inches  from  the  kneel,  and  that  she  then  showed 
only  three  inches  out  of  water,  and,  of  course 
that  she  then  drew,  forward  aQd  aft,  unloaded, 
three  feet  and  six  inches.  The  purchase  was 
thus  made  by  the  defendant,  with  his  eyes 
open,  after  every  opportunity  had  been  afford- 
ed him  for  the  inspection  of  the  vessel. 

ItfoUowB  that  the  decree  must  be  affirmed;  and 
it  M  90  ordered. 


JOHN  H.  BUTLER.  Plff.  in  Err,, 

V. 

FRAJSCI8  WATKINS  and  THE  PATENT 
NUT  AND  BOLT  COMPANY. 

(See  S.  C.  13  Wall.,  456-466.) 
Action  for  fraud — necetatary  evidence — what  ad- 
mitted— evidence  of  oifier  frauds. 

1.  A  manufacturer  may  not  fraudulently  nor  by 
deceitful  representations,  induce  another  to  with- 
hold from  8ale  his  products,  without  being  answer- 
able for  the  injury  occasioned  by  the  fraud. 

S.  In  order  to  maintain  an  action  for  fraud,  it  is 
sufficient  to  show  that  the  defendant  was  guilty  of 
deceit,  with  a  desigrn  to  deprive  the  plaintiff  of  some 
profit  or  advantage  and  to  acquire  it  for  himself, 
wtienever  loss  or  dama^  has  resulted  from  the  de- 
ceit. 

3.  In  actions  for  fraud,  large  latitude  is  always 
given  to  the  admission  of  evidence, 

4.  If  it  be  shown  that  a  defendant  has  deceived 
and  defrauded  one  person,  it  may  Justly  be  inferred 
that  similar  conduct  towards  anotner,  at  about  the 
same  time  and  in  relation  to  a  like  subject,  was 
actuated  by  the  same  spirit. 

[No.  128.] 
Argued  Mar.  4.  1872.      Decided  Mar.  £6,  1872. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Louisiana. 

See  13  Wall. 


This  action  was  brought  by  Butler,  the  plaint- 
iff in  error,  in  the  State  Court  of  Louisiana,  in 
the  Fourth  District  Court  for  the  Parish  of  Or- 
leans. 

The  defendants,  as  alien  subjects  of  the  Queen 
of  Great  Britain,  removed  the  case  to  the  United 
States  Circuit  Court  for  the  District  of  Louisi- 
ana. The  case  was  tried  in  Feb.,  1870,  upon 
pleadings  filed  in  the  circuit  court,  and  resulted 
in  a  verdict  for  the  defendant.  The  plaintiff 
fi.led  several  bills  of  exception,  and  Feb.  19, 
took  an  order  to  show  cause  why  a  new  trial 
should  not  be  had,  and  filed  written  reasons 
therefor  Apr.  13,  1870.  A  motion  for  a  new 
trial  was  heard  Apr.  14,  and  denied,  and  judg- 
ment signed  for  the  defendants  Apr.  16,  1870. 
To  review  that  judgment,  the  plaintiff  brought 
this  writ  of  error. 

It  appears  that  the  Patent  Nut  and  Bolt  Com- 
pany is  a  Corporation  formed  under  the  Lim- 
ited Liability  Act  of  Great  Britain,  for  the  man- 
ufacture of  iron,  at  Birmingham,  England. 
The  defendant,  Watkins,  is  what  is  termed  a 
managing  director.  In  Jan.,  1868,  he  was  at 
New  Orleans,  Louisiana,  and  had  some  inter- 
course with  the  plaintiff,  who  had  one  or  mora 
patents  for  fastening  cotton  bales  with  iron  ties. 

The  petition  of  the  plaintiff  charged  that  the 
defendant  deliberately  attempted  to  induce 
plaintiff  to  believe  that  they  would  make  a 
contract  with  him,  and  to  induce  him  thereby 
to  neglect  other  opportunities  of  introducing 
his  tie  into  market  and  to  keep  him  in  a  con- 
dition of  expectancy  and  hope  until  the  cotton 
season  had  passed,  and  that,  all  the  time,  the 
defendant's  acts  and  promises  had  been  in  bad 
faith,  without  any  intention  ever  to  fulfill  the 
same,  and  solely  to  defraud  the  plaintiff.  That 
the  plaintiff  had  relied  on  them,  and  had  been 
thus  defrauded. 

The  bill  of  exceptions  to  the  instructions  of 
the  court  below,  states  that  there  was  evidence 
before  the  jurv  tending  to  show  that  there  was 
an  understanding  had  between  the  plaintiff  and 
Watkins,  acting  for  himself  and  the  Company, 
for  the  manufacture  and  sale  of  the  plaintiff's 
tie  upon  the  terms  and  conditions  set  forth  in  a 
document  attached  and  marked  '*A;"  that 
when  this  document  was  handed  to  Watkins, 
he  wrote  the  letter  marked  "B;*'  that  the 
plaintiff  expressed  his  willingness  to  sign  the 
same,  but  that  Watkins,  told  him  that  the  doc- 
ument '*A''  would  have  to  be  sent  to  England 
and  undergo  certain  formalities  to  make  it  com- 
plete in  form  only,  and  that  the  paper  was  taken 
to  England  and  was  never  completed  in  form, 
and  that  the  acts  of  the  defendant,  from  the 
begining  to  the  end,  were  fraudulent  and  de- 
ceptive. 

"A"  is  a  paper,  not  signed  nor  dated,  in  the 
form  of  a  proposed  contract  whereby  the  plaint- 
iff, Butler,  of  the  first  part,  agrees  to  give  the 
defendants  the  right  of  manufacturing  and  sell- 
ing hoops  and  buckles  or  iron  cotton  ties,  under 
his  patent.  The  defendants  were  to  manufact- 
ure the  same  at  as  low  price  as  possible,  in  suf- 
ficient quantity  to  supply  the  demand  for  the 
same,  and  to  make  vigorous  exertions  to  intro- 
duce the  ties  iu  all  countries  where  they  could 
be  sold.  There  were  also  provisions  for  accounts, 
statements  and  divisions  of  profits. 

"  B  "  is  the  answer  of  Watkins  to  this  docu- 
ment. He  says  that  he  has  read  the  draft  agree- 
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ment  and  that  it  seems  to  be  about  the  thin^; 
that  he  will  have  the  same  put  in  shape  on  his 
arrival  home  and  let  plaintiff  have  two  copies, 
one  to  retain,  the  other  to  return  to  him. 

The  case  further  appears  in  the  opinion. 

Mewr$.  Peckham,  Ixuey  and  BuUer,  for 
plaintiff  in  error. 

Messrs.  John  A.  Campbell,  P.  Phillips  and 
D.  G.  Campbell,  for  defendant  in  error. 

Mr,  Justice  Strong^  delivered  the  opinion  of 
the  court: 

We  are  unable  to  discover  error  in  the  in- 
structions given  to  the  jury  by  the  court  below, 
or  in  the  answers  made  to  the  pravers  of  the 
defendants,  except  in  a  single  particular.  What 
the  court  said  may  have  been  inadequate  to  a 
full  presentation  of  the  case,  but  the  plaintiff 
asked  for  no  instructions,  and  he  cannot,  there- 
fore, now  be  heard  to  complain  that  full  instruc- 
tions were  not  given.  The  bills  of  exceptions 
bring  upon  the  record  only  that  which  was  said 
to  the  jury,  and  to  that  alone  can  error  be  as- 
signed. 

It  is  quite  true  that  the  suit  was  not  brought 
upon  any  contract.  The  theory  of  the  plaintiff 
was  that  no  agreement  had  ever  been  made,  and 
that  the  defendants  had  never  intended  making 
one,  though  all  the  while  during  the  negotia- 
tion deceptively  and  fraudulently  holding  out 
to  the  plaintiff  a  profession  of  intention  to  con- 
clude an  agreement,  and  that  this  was  done 
with  the  purpose  of  keeping  the  plaintiff's 
*'  cotton  tie  "  out  of  the  market.  The  answers 
to  the  defendants'  prayers,  so  far  as  they  tend 
to  show  that  no  contract  had  been  concluded 
were,  therefore,  favorable  rather  than  hurtful 
to  the  plaintiff's  case,  and  they  furnish  no  just 
ground  for  complaint. 

The  court,  however,  erred  in  charging  the 
jury  that  if  they  believed  "  the  Corporation 
never  gave  any  authority  to  the  defendant, 
Watkins,  to  assent  to  the  proposal,  or  draft 
agreement,  in  their  behalf,  and  in  their  name, 
and  never  sanctioned  the  same  as  a  corporate 
act,  the  suit  could  not  be  maintained  against 
them."  If  by  this  it  was  meant  that  no  suit 
upon  the  contract  could  be  maintained,  the  in- 
struction was  con'ect,  but  this  could  not  have 
been  so  understood  by  the  jury.  No  such  ques- 
tion was  before  them.  It  does  not  follow,  be- 
cause the  Corporation  never  authorized  or  sanc- 
tioned a  contract,  that  they  may  not  be  respon- 
sible for  such  a  fraud  as  was  alleged  in  the 
Eetition.  We  have  not  all  the  evidence  before  us, 
ut  it  does  appear  that  some  evidence  was  given 
tending  to  show  that  the  acts  and  conduct  of 
the  deiendants  ( Watkins  and  the  Corporation) 
were  deceitful  and  fraudulent,  designed  to  mis- 
lead, and  done  for  the  purpose  of  keeping  the 
plaintiff's  cotton  tie  out  of  the  market,  in  order 
that  they  might  secure  heavy  sales  of  the  Beard 
tie,  in  which  they  were  largely  interested.  If 
the  evidence  did  establish  or  tended  to  establish 
such  deceit  and  fraud,  for  such  a  purpose,  and 
if  the  plaintiff  was  injured  thereby,  as  liis  pe- 
tition alleged,  it  was  erroneous  to  charge  the 
jury  that  the  suit  could  not  be  maintained. 
Competition  in  efforts  to  secure  the  market  is 
doubtless  lawful.  A  manufacturer  may  by  su- 
perior energy,  or  enterprise,  supply  all  the  buy- 
era  of  a  particular  article,  and  thus  leave  no 
market  for  similar  articles  manufactured  by 
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othere.  But  he  may  not  fraudulently  or  by  de- 
ceitful representations  induce  another  to  with- 
hold from  sale  his  products  without  being  an- 
swerable for  the  injury  occasioned  by  the  fraud. 
Whether  negotiations  for  a  purchase  never  con- 
cluded were  in  fact  fraudulent;  whether  they 
were  conynenced  apd  continued  solely  with  the 
purpose  of  dishonestly  inducing  the  plaintiff  to 
forego  offering  his  goods  until  the  market  had 
been  supplied,  and  whether  such  was  the  con- 
sequence of  the  defendants'  fraudulent  conduct » 
were  questions  of  fact  which  should  have  been 
submitted  to  the  jury  on  the  evidence.  If  an- 
swered affirmatively,  the  action  was  sustainable. 
In  order  to  maintain  an  action  for  fraud  it  is 
sufficient  to  show  that  the  defendant  was  guilty 
of  deceit,  with  a  design  to  deprive  the  plaintiff 
of  some  profit  or  advantage,  and  to  acquire  it 
for  himself,  whenever  loss  or  damage  has  re- 
sulted from  the  deceit.  This  was  well  illus- 
trated in  Barley  v.  Walford,  9  Ad.  &  El.,  N. 
8.,  197.  There  it  appeared  that  a  plaintiff, 
who  was  a  dealer  in  silk  goods,  had  been  hin- 
dered in  his  trade  and  induct  to  refrain  from 
making  goods  with  a  certain  ornamental  design, 
by  a  false  representation  made  by  the  defend- 
ant, and  known  by  him  to  be  false,  that  a  pat- 
tern of  the  goods  had  been  registered  by  an- 
other, and  it  was  ruled  that  an  action  would  lie 
to  recover  damages  for  the  injury,  especially 
when  the  deceit  was  with  a  view  to  secure  some 
unfair  advantage  to  the  defendant. 

We  think  also  the  court  ened  in  refusing  to 
receive  in  evidence  the  defendants*  letters  to 
Wailey  in  connection  with  Wailey's  testimony. 
It  was  an  important  inquiry  in  the  case,  what 
was  the  purpose  or  animtis  of  the  defendants 
in  their  negotiations  with  the  plaintiff?  Was 
it  to  mislead  him  by  holding  out  false  hopes  of 
consummating  an  arrangement  by  which  his 
cotton  tie  could  be  introduced  into  the  market. 
and  was  this  in  order  to  secure  the  defendants 
themselves  against  competition?  Deceit  in  ef- 
fecting such  a  purpose  lay  at  the  basis  of  the 
action.  But  how  can  such  a  purpose  be  ahown 
when  it  has  not  been  avowed?  Actual  fraud 
is  always  attended  by  an  intent  to  defraud,  and 
the  intent  may  be  shown  by  any  evidence  that 
has  a  tendency  to  pereuade  the  mind  of  its  ex- 
istence. Hence,  in  actions  for  fraud,  large  lat- 
itude is  always  given  to  the  admission  of  evi- 
dence. If  a  motive  exist  prompting  to  a  par- 
ticular line  of  conduct,  and  it  be  shown  that  in 
pursuing  that  line  a  defendant  has  deceived  and 
defrauded  one  person,  it  may  justly  be  inferred 
that  similar  conduct  towards  another,  at  about 
the  same  time  and  in  relation  to  a  like  aubicct. 
was  actuated  by  the  same  spirit.  If,  therefore, 
it  be  true  that  in  the  spring  or  early  summer  of 
lt$68  the  defendant  had  similar  negotiations 
with  Wailey  respecting  his  cotton-tie.  and  con- 
ducted towards  him  deceitfully  in  order  to  keep 
his  tie  out  of  the  market  that  year,  the  fact 
tends  to  show  that  in  their  conduct  towardi^ 
the  plaintiff,  there  was  the  same  animus,  and 
that  they  had  the  same  object  in  view.  That 
the  evidence  offered  was  admissible  for  that 
purpose  is  abundantly  proved  bv  the  authorities. 
GasUev,  BuUard,  23  How..  172 \64  U.  8.,  XVL, 
4241;  Lincoln  v.  Claflin,  7  Wall.,  132  [74  U.  a, 
XIX.,  lOttJ. 

The  judgment  is  reversed  and  a  new  trial  is 
ordered. 
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THE  COMMONWEALTH  OF  KENTUCKY, 

Petitioner, 

V 

GEORGE  8.  BOUTWELL,  Secretary  of  the 

Treaaury  of  the  Uwitbd  States. 

(See  8.  C,  18  WaU.,  fi26-«31.) 

MaDdamus  to  Secretary  of  Treaeury,  to  compel 
payment — repeal  of  law, 

1.  Where  the  Secretary  of  the  Treasury  was  not 
asked  to  pay  money  until  the  time  limited  in  the 
law  for  the  appropriation  to  take  effect  had  expired, 
a  writ  of  mandamtu  to  compel  payment  by  him 
will  not  be  issued. 

2.  After  Congress  has  withdrawn  the  appropria- 
tion for  refunding  to  States  expenses  incurred  in 
raising  volunteers  during  the  late  rebellion,  this 
court  will  not  order  the  Secretary  to  deliver  a  war- 
rant to  one  of  the  States  for  the  payment  of  such 
expenses. 

[No.  6.     Orig.] 

Argued  Mar,  8,  187t,    Decided  Mar,  26,  1872, 

PETITION  for  writ  of  mandamus. 
The  case  is  stated  by  the  court. 
Messrs,  Jos.  C»se^»  George  McKee,  Allen 
A.  Barton  and  Baruey  d  Carey,  for  petitioner. 
Meeere,  Geo.  H.  Williams,  Atty  Oen. .  B. 
H.  Brlstow,  Solicitor  Oen.,  and  C.  H.  HUl, 
Aeet,  Atty-Oen,,  for  United  States. 

Mr.  Justice  Davlst  delivered  the  opinion  of 
the  court: 

The  State  of  Kentucky,  through  its  cousti- 
tuted  authority,  asks  this  court,  in  the  exercise 
of  its  original  jurisdiction,  for  a  peremptory  writ 
of  mandamus,  to  compel  the  defendant  to  de- 
liver to  the  State  a  warrant  to  which  it  is  en- 
titled, for  expenses  incurred  in  defense  of  the 
Union.  This  application  is  based  on  the  pro- 
vision of  an  Act  of  Congress,  ot  July  27,  1861, 
12  8tat.  at  L..  276,  directing  the  SecreUry  of 
the  Treasury  to  refund  to  the  Ckivernor  of  any 
8tate  the  expenses  properly  incurred  in  raising 
troops  to  aid  in  the  suppression  of  the  late 
rebellion. 

The  petition  in  this  case,  after  settinff  forth 
the  nature  of  the  claim  of  Kentucky  under  this 
law.  its  approval  by  the  Secretary  of  War  and 
the  accounting  officers  of  the  Treasury  Depart- 
ment, alleges  that  the  acting  Secretary  of  the 
Treasurer,  on  the  30th  June,  1871,  caused  to  be 
issued  and  signed  a  warrant  upon  the  Treasurer 
of  the  Unitea  States  for  the  sum  due  the  State, 
which,  after  being  countersigned  by  the  First 
Comptroller,  was  withheld  from  the  relator  b^ 
direction  of  the  defendant.  The  purpose  of  this 
proceeding  is  to  obtain  possession  of  this  war- 
rant, or,  it  this  cannot  be  done,  to  procure  the 
delivery  of  another  warrant  of  like  amount  to 
the  agent  of  the  State. 

The  defendant,  in  his  return  to  the  alternative 
writ  of  mandamhus,  previously  ordered  in  the 
case,  among  other  things,  denies  that  the  Act- 
ing Secretary  of  the  Treasury,  on  the  80th  day 
of  June,  1871,  or  on  any  other  day,  caused  to 
be  issued  a  warrant  as  alleged  in  the  petition, 
but  sa^s  that  as  he  is  informed  and  believes  the 
facts  m  regard  to  the  said  pretended  warrant 
are  these : 

On  said  80th  June,  Fayette  Hewitt,  the  agent  of 
said  State  of  Kentucky,  about  the  close  of  busi- 
ness hours,  applied  to  the  chief  of  the  warrant 
division  in  the  office  of  respondent,  to  prepare  a 
warrant  for  said  sum,  and  said  chief  declined  to 
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prepare  such  warrant  at  that  time,  unless  spe- 
cially directed  to  do  so  by  the  acting  Secretary; 
and  said  agent  applied  to  said  acting  Secretary, 
who  determined  not  to  issue  such  a  warrant,  on 
the  ground  that  by  the  Act  of  July  27,  1861, 
the  matter  was  lodged  specially  in  the  judg- 
ment and  discretion  of  the  Secretary  himself, 
who  was  absent,  and  that  the  propriety  of  the 
issuing  of  said  warrant  would  be  determined 
by  him  on  his  return;  but  in  view  of  the  urgent 
request  of  said  aeent,  and  representations  by 
him  that  after  said  30th  of  June,  the  appropria- 
tion would  be  no  longer  available  for  the  pay- 
ment of  said  claim,  said  Acting  Secretary  de- 
termined to  confer  with  the  officers  of  the  de- 
partment, and  if  deemed  advisable  and  proper, 
to  prepare  and  sign  a  warrant  on  said  day,  in 
order  to  save  the  appropriation,  which  warrant 
should  not  be  issued  nor  registered  nor  re- 
corded, but  should  be  retained  in  the  office  of 
said  acting  Secretary,  subject  to  approval  or 
rejection  by  the  Secretary  on  his  return;  and 
said  acting  Secretary  did,  accordingly,  call  to- 
gether said  officers  at  his  office,  at  about  8 
o^cleck  in  the  evening  of  said  day,  and  it  was 
then  and  there  agreed  that  a  warrant  should  be 
prepared  and  signed,and  should  not  be  registered 
or  delivered,  but  should  be  so  detained  and 
submitted  to  the  Secretary  on  his  return,  to  be 
by  him  approved  and  issued  or  canceled,  as  he 
should  determine;  and  said  warrant  was  ac- 
cordingly prepared  and  signed  and  counter- 
signed at  the  office  of  said  acting  Secretary,  and 
was  so  retained. 

And  he  further  says  that  on  his  return  to 
Washington,  about  the  middle  of  July,  1871, 
said  prepared  warrant  was  presented  to  him  for 
approval  by  said  acting  Secretary,  in  accord- 
ance with  the  understanding  between  the  act- 
ing Secretary  and  Hewitt,  and  upon  mature 
consideration  said  claim  was  rejected,  and  said 
prepared  warrant  was  canceled  by  him. 

And  as  a  conclusion  from  these  facts,  the  de- 
fendant denies  that  it  is  the  legal  right  of  the 
said  Commonwealth  of  Kentucky  to  have  said 
warrant,  and  to  receive  said  sum  of  monev  as 
alleged,  and  says  that  he  cannot  now  deliver 
the  warrant  conditionally  signed  as  aforesaid, 
as  prayed  for  by  the  relator,  because  the  same 
was  officially  canceled  by  him  on  rejection  of 
the  claim,  and  that  he  cannot  now  prepare  and 
deliver  another  warrant  upon  the  Treasurer  of 
the  United  States,  because  he  says  that  there  is 
not  now  any  appropriation  out  of  which  it  can 
be  paid. 

This  answer  must,  in  the  state  of  the  pleadings, 
be  taken  as  true,  so  far  as  its  statement  of  facts  is 
concerned  and,  therefore,  presents  a  complete 
defense  against  the  demand  of  the  writ. 

It  seems  very  clear,  if  no  warrant  were  ever 
issued,  and  the  condition  of  the  law  on  the  sub- 
ject at  the  present  time  does  not  authorize  the 
Secretary  to  issue  one,  that  the  prayer  of  the 
petition  cannot  be  granted.  If  it  be  conceded, 
as  is  argued  by  the  counsel  for  the  petitioner, 
that  the  decision  of  the  accounting  officers  was 
conclusive  upon  the  Secretary,  and  that  he 
should  have  paid  the  money,  if  applied  to  in 
proper  season,  still  the  fact  exists  that  he  was 
not  asked  to  pa^  the  money  until  the  time 
limited  in  the  law  for  the  appropriation  to  take 
effect  had  expired.  It  will  not  do  to  say  that 
the  proceedings  by  the  acting  Secretary  vested 
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a  right  in  the  State,  which  could  not  be  de- 
feated by  the  refusal  of  the  Secretary  to  ap- 
prove the  prepared  warrant,  because  the  validity 
of  this  proceeding  depended  entirely  on  the  fut- 
ure action  of  the  Secretary.  By  the  very  terms 
of  the  agreement  the  warrant  was  to  be  retained 
in  the  office,  subject  to  the  approval  or  rejection 
by  the  Secretary  on  his  return  to  Washington. 
If  the  acting  Secretary  had  the  power,  in  the 
absence  of  his  principal,  to  sign  and  deliver  the 
warrant — a  point  on  which  we  express  no 
opinion — he  did  not  choose  to  exercise  it,  but 
preferred  in  a  matter  of  such  consequence  to 
leave  the  ultimate  decision  of  the  question  to  the 
Secretary  himself.  Nothing  fairer  than  the 
arrangement  which  was  made,  could  have  been 
expected  of  a  subordinate  officer,  anxious  to 

E reserve  the  rights  of  all  the  parties  concerned, 
ut  unwilling  to  take  the  responsibility  of  pay- 
ing so  large  a  claim  during  the  temporary 
absence  of  the  head  of  the  department,  and  noth- 
ing better  for  the  interest  of  the  State  could 
have  been  looked  for  under  the  circumstances. 
As  the  appropriation  was  not  available  after  the 
dOth  of  June,  the  papers  were  arranged  to  save 
it,  if  the  Secretary  should  on  his  return  approve 
the  warrant,  and  order  it  to  be  issued.  On  the 
contrary,  if  the  transaction  did  not  meet  with 
his  approbation  the  warrant  was  to  be  canceled 
and  held  for  nought.  In  this  state  of  the  case, 
it  is  quite  clear,  that  the  warrant  could  have  no 
effect  without  the  Secretary's  approval,  and  as 
be  decided  adversely  as  soon  as  his  attention  was 
called  to  the  subject,  it  follows,  as  a  necessary 
consequence,  that  this  warrant,  if  it  had  any 
life  before,  ceased  to  have  it  after  this  decision 
was  made,and  that  the  allegation  in  the  petition, 
that  the  warrant  was  wrongfully  withheld  from 
the  relator,  is  not  sustained. 

It  is  insisted,  however,  that  the  court  should 
now  order  the  Secretary  of  the  Treasury  to  de- 
liver to  the  relator  another  warrant  in  place  of 
the  one  thus  canceled. 

This  proposition  would  present  an  important 
question,  if  there  were  money  in  the  Treasury 
appropriated  to  pay  this  claim,  but  as  Congress 
has  seen  fit  to  withdraw  the  appropriation  for 
refunding  to  States  expenses  incurred  in  rais- 
ing volunteers  during  the  late  rebellion,  it  is 
difficult  to  see  on  what  ground  it  can  be  based. 
If  it  be  conceded  that  the  State  had  a  right,  on 
the  30th  of  June,  1871,  to  demand  of  the  Secre- 
tary of  the  Treasury,  in  person,  payment  of  the 
amount  due  her  under  the  terms  of  the  Act  of 
July  27,  1861  (12  Stat,  at  L.,  276)  and  that  the 
claim  was  in  such  a  condition  of  settlement  that 
he  had  no  power  to  revise  it,  still  it  is  manifest 
that  he  was  justified  in  refusing  compliance  with 
a  demand  made  after  that  day.  Congress,  on  the 
1 2th  of  July ,  1870,  repealed  the  law  on  which  this 
claim  is  founded.  16  Stat,  at  L. ,  p.  250.  It  can- 
not be  supposed  that  this  legislation  was  directed 
against  the  ultimate  payment  of  the  promised  in 
demnity,  for  the  repealing  Act  did  not  go  into 
operation  until  the  1st  of  July.  1871.  16  Slat, 
at  L..  250.  For  nearly  a  year,  therefore,  the 
appropriation  was  contiuued.and  the  constituted 
authorities  of  the  States  were  told  to  hasten 
their  action  if  they  wished  to  avail  themselves 
of  the  benefits  of  law.  It  was  easy  for  them  to 
see  that  if  by  delay,  or  from  any  other  cause, 
they  suflfered  the  appropriation  to  expire  with 
out  getting  a  settlement  of  their  claims,  that 
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additional  legislation  would  be  necessary  to  fur- 
nish them  relief,  for  the  effect  of  the  repealing 
law  after  the  limitation  expired,  was  not  only 
to  take  the  subject  out  of  the  control  of  the 
Secretary,  but  to  place  it  within  the  control  of 
Congress. 

These  views  dispose  of  this  case.  It  is  proper 
to  observe,  in  conclusion,  that  many  important 
questions  are  presented  in  the  pleadings,  and 
were  argued  at  the  Bar,  on  which  we  have 
purposely  refrained  from  expressing  an  opinion, 
and  which  are  open  for  consideration  in  any 
future  case  that  may  arise,  where  they  are  ap- 
plicable. 

The  demurrer  to  the  anstoer  w  overruled,  and 
a  peremptory  writ  <7f  mandamus  m  denied. 


Ex  parte  JOHN  H.  RUSSELL,  PeliHoner, 

(See  8.  C.,13  WaU.,  a6M72.) 

Power  of  Court  of  Claims  to  grant  a  new  trial 
after  decision  of  this  court — ^mandamus  to  it, 
when  issued— {Usmissal  of  appeal — when  motion 
made. 

1.  The  Court  of  Claims  may  flrrant  a  new  trim) 
after  a  decision  by  this  court  on  appeal  from  lUnot- 
withstandin  jr  the  filing  of  the  mandate  of  this  court. 

2.  Where  a  court  declines  to  hear  a  ca^e  or  moUoa, 
alleflrlng  its  own  Inoompetenov  to  do  so,  or  that  of 
the  party  to  be  heard,  manaavMts  is  the  proper 
remedy. 

8.  Dlsmisaal  of  appeal  Is  the  proper  remedy  where 
it  has  l)eeD  improperly  allowed. 

4.  A  party  wishing  to  move  the  dismissal  of  ao 
appeal,  need  not  await  the  arrival  of  the  term  to 
which  the  record  ought  to  be  returned. 

[No.  9.  Orig,] 
Argued  Mar,  i,  187£.     Deeded  Mar,  £5. 1872. 

PETITION  for  writ  of  mandamus. 
The  case  is  stated  by  the  court. 

Mr.  W.  Penn  Clarke*  for  petitioner: 

I.  Appeals  from  the  Court  of  Claims  are 
only  authorized  in  cases  of  final  judgment 

Act  of  Mar.  8,  1863,  sec.  5,  12  Stat,  at  L., 
765;  Act  of  June  25,  1868,  sec.  2,  15  SUt.  at 
L.,  75. 

The  term  '*  final  judgment "  used  in  the  stat- 
utes, does  not  mean  the  last  act  or  order  of  the 
court  in  a  cause;  but  that  decision  which  de- 
termines the  right  of  the  parties,  and  virtually 
settles  the  litigation.  2  Burr.  Law  Die,  106.' 
II.  A  motion  to  grant  a  new  trial  is  addrc»ed  to 
the  sound  discretion  of  the  court,  and  the  action 
of  the  court  thereon  cannot  be  assigned  as  error, 
and  will  not  be  considered  by  the  appellate 
tribunal. 

Birrv.  Oratz,  4  Wheat.,  213;  Blunt  v.  Smak, 
7  Wheat.,  248;  Henderson  v.  Moore,  5Crancb., 
11;  Ins.  Co.  V.  Young,  5  Cranch..  187;  Jns.  Co. 
V.  Hodgson,  6  Cranch,  206;  Wyle  ▼.  Co».  14 
How.,  1. 

III.  The  allowance  of  the  appeal  is  a  viola- 
tion of  the  mandate  of  the  Supreme  Court 

The  inferior  court  is  bound  to  obey  the  man- 
date of  the  Supreme  Court,  and  must  cany  t 
into  execution. 

Ex  parte  SibbaJd  v.  U.  8.,  12  Pet.,  488:  Ex 
parte  Story,  12  Pet,  839;  SkiUern  v.  May,  6 
Cranch,  267;  Chaires  v.  U.  8,  Z  How..  611: 
West  V.  Brashear,  14  Pet.,  51;  Cook  v.  Burnley 
{ante,  29);  Ex  parte  D.  db  P.  R.  R,  Co.,  \ 
Wall.,  69  (68  U.  8.,  XVIL,  514). 

IV.  The  2d  section  of  the  Act  of  June  25. 
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1868,  above  cited,  does  not  change  the  law  in 
relation  to  the  right  of  appeal  from  the  Court 
of  Claims.  The  1st  section  expressly  confines 
the  right  of  appeal  to  final  judgments,  and  is 
thus  in  harmony  with  the  right  as  conferred  in 
the  Act  of  1863.  The  2d  section  only  extends 
the  time  within  which  the  government  may  ex- 
ercise the  right  of  appeal.  The  extension  is: 
1.  "  While  any  suit  or  claim  is  pending  before 
or  on  appeal  from  said  court  '*  (of  Claims)  or,  2. 
"  Within  two  years  next  after  final  disposition 
of  any  such  suit  or  claim."  Final  disposition 
where?  In  the  Court  of  Claims.  The  Act  re- 
lates only  to  Court  of  Claims,  and  the  limitation 
is  twofold.  If  the  two  limitations  were  united 
by  the  conjunction  **and,"  instead  of  the  pre- 
position "  or,"  the  section  would  then  bear  the 
construction  contended  for  by  the  government. 

Me9ar9.  William  McMlchael,  Asst.  AUy 
Oen.,  C.  H.  Hm/Asat.  AUyQen.,  and  B.  H. 
Bristow,  8oUeitar-Oen.,  for  United  States: 

We  contend  that  the  judgment  in  question 
comes  W'thin  the  provisions  of  the  law  in  refer- 
ence to  appeals  from  the  Court  of  Claims. 

Act  of  Mar.  3,1863,  sec.  5. 12  Stat,  at  L.,765: 
Act  of  June  25,  1868.  sec.  1, 15  Stat,  at  L.,  75. 

The  appeal  is  not  from  an  order  of  the  Court 
of  Claims,  overruling  a  motion  for  a  new  trial 
after  hearing  upon  its  merrits,  but  is  from  a 
judgment  dismissing  such  a  motion  for  want  of 
jurisdiction.  The  object  of  the  appeal  is  not 
to  control  the  decision  of  the  court  below  upon 
the  merits  of  the  motion,  but  to  induce  a  hear- 
ins  upon  it. 

The  Court  of  Claims  has  never,  as  a  court, 
passed  upon  the  merits  of  the  motion  for  a 
new  trial.    Its  action  of  Dec.  13,  lb71,  was  to 

frant  a  re  argument  of  it.  Judges  Peck  and 
Tott  dissented;  but  this  was  the  dissent  of  a 
minority,  and  so  far  as  the  rights  of  the  defend- 
ant were  concerned,  the  motion  was  in  the 
same  position  as  if  it  had  never  been  argued ; 
and  when,  more  than  a  month  later,  it  was 
reached  for  the  re-argument  which  the  court  had 
accorded,  it  was  the  right  of  the  defendant  to  be 
heard  upon  the  merits  of  the  motion.  The 
court  might  then,  upon  hearing,  overrule  the 
motion  upon  its  merits,  but  cannot  deny  that 
hearing,  and  dismiss  the  motion  for  want  of 
jurisdiction,  because  a  minority  of  its  num- 
ber had  dissented  from  the  action  of  the  court 
of  Dec.  18,  1871,  and  when  it  says  that  they 
are  concluded  by  that  dissenting  opinion  and 
give  to  it,  in  the  face  of  the  record,  the  effect 
of  a  previous  juflgment.  by  which  it  is  estop- 
ped, its  judgment  is  properly  subject  of  ap- 
peal '*not  for  error  in  the  exercise  of  their 
discretion,  but  for  the  error  of  deciding  that 
they  had  no  discretion  to  exercise." 

Beachy.  Chamberlain,  8  Wend.,  806;  and  see, 
also,  McElwainy,  Corning,  12  Abb.,  20;  Perdue 
V.  Mayor,  etc,,  12  Abb.,  29;  Bk.  v.  TreadmU, 
34  Barb. ,  557 ;  JFViwtf  v.  JopUng,  2  Jones  (N.  C. ), 
400;  Hill..  New  Tr.,  575. 

The  mandate  of  the  Supreme  Court  has  ref- 
erence only  to  the  affirmance  of  the  judgment 
of  the  Court  of  Claims  of  Dec.  6,  1869,  and 
does  not  affect  the  rights  of  the  defendant  un- 
der the  Ist  and  2d  sections  of  the  Act  of  June 
25,  1868.  B^  the  2d  section  of  this  Act  the 
Court  of  Clauns  is  empowered  and,  and  as  we 
contend,  directed  Co  grant  a  new  trial  to  the  de- 
fendant undor  certain  conditions,  "  within  two 
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years  next  after  the  final  disposition  of  any 
suit  or  claim. "  The  words  *  *  final  disposition^' 
in  this  section  do  not  relate  alone  to  the  action 
of  the  Court  of  Claims,  but  where  cases  are  ap- 
pealed to  the  Supreme  Court,  cannot  be  re- 
garded as  finally  disposed  of  until  this  court  has 
expressed  its  judgment,  and  the  two  years  re- 
cited in  the  statutes  are  to  be  measured  from 
that  time.  In  the  present  case  that  limitation 
has  not  yet  expired,  and  the  motion  for  a  new 
trial  was  not  only  made  within  it. but  also  with- 
in two  years  from  the  judgment  of  Dec.  tf,  1869, 
in  the  Court  of  Claims. 

Mr.  Justice  Bradley  delivered  the  opinion 
of  the  court: 

It  appears  from  the  afiSdavit  and  exhibits 
on  which  this  motion  was  based,  that  in  Oc- 
tober, 1867,  Russell  filed  a  petition  in  the  Court 
of  Claims,  to  recover  from  the  United  States 
for  the  use  of  certain  steamboats,  and  that  he 
obtained  a  judgment  for  $41,355.38  on  the  6th 
of  Decembt-r,  1869;  that  afterwards  an  appeal 
was  taken  to  this  court  on  behalf  of  the  United 
States,  and  the  judgment  of  the  Court  of  Claims 
was  affirmed,  on  the  20th  of  November,  1871 ; 
that,  pending  the  appeal,  the  counsel  for  the 
United  States  applied  to  the  Court  of  Claims 
for  a  new  trial,  but  the  motion  was  not  argued 
until  after  the  decision  of  the  case  here  and  the 
appeal,  although  it  was  argued  before  the  man- 
date was  issued;  that  the  motion  for  a  new  trial 
failed  by  an  equal  division  of  the  court;  that 
the  mandate  from  this  court  was  filed  in  the 
Court  of  Claims  on  the  12th  day  ef  December, 
1871,  and  on  the  next  day  that  court  ordered  a 
rehearing  of  the  motion,  for  a  new  trial;  and 
that  on  the  29th  of  January,  1872,  the  Court  of 
Claims  dismissed  the  motion  for  a  new  trial  as 
for  want  of  jurisdiction,  on  the  ground  that 
after  it  was  made,  the  mandate  of  the  Supreme 
Court  had  been  filed  affirming  the  judgment 
and  also  on  the  ground  that  the  motion  had 
failed  on  the  prior  hearing  bv  an  equal  division 
of  the  court.  From  this  last  decision  the  counsel 
for  the  United  States  appealed  to  this  court,  and 
the  appeal  was  allowed  by  the  Court  of  Claims. 
Thereupon  the  claimant  moved  that  court  to 
vacate  the  allowance  of  the  appeal,  but  the  court 
refused  to  do  so.  He  now  moves  this  court 
for  a  mandamv^,  to  compel  the  Court  of  Claims 
to  vacate  its  order  allowing  the  appeal;  and  the 
grounds  on  which  the  appeal  is  made,  are: 

First.  That  an  appeal  does  not  lie  from  an 
order  refusing  a  new  trial,  because  it  is  not  a 
final  judgment.  Second.  That  the  granting  of 
a  new  trial  rests  in  the  discretion  of  the  court. 
Third.  That  the  allowance  of  the  appeal  was  a 
violation  of  the  mandate  of  this  court. 

We  think  that  the  Court  of  Claims  erred  in 
dismissing  the  motion  for  a  new  trial  as  for 
want  of  jurisdiction;  that  the  counsel  for  the 
United  States  mistook  their  remedy  in  appeal- 
ing from  that  decision;  and  that  the  claimant 
has  equally  mistaken  his  remedy  in  applying 
for  a  mandamus  to  vacate  the  allowance  of  the 
appeal. 

The  difficulty  has  arisen  out  of  the  anom- 
alous provisions  of  the  2d  section  of  the  Act  of 
June  25,  1868,  which  enacts  as  follows: 

"  That  the  said  Court  of  Claims,  at  any  time 
while  any  suit  or  claim  is  pending  before  or  on 
appeal  from  said  court,  or  within  two  years 
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next  after  the  final  disposition  of  ainr  such  suit 
or  claim,  may , on  motion,  on  behalf  of  the  United 
States,  grant  a  new  trial  in  any  such  suit  or  claim, 
and  stay  the  paymentof  any  judgment  therein, 
upon  such  evidence  (although  thepamemay  be 
cumulative  or  otherwise^as  Fhall  reasonably  sat- 
isfy said  court  that  any  fraudp  wrong  or  injus- 
tice in  the  premises  hasbeiMi  done  to  the  United 
States;  but.  until  an  order  U  made  staying  the 
payment  of  a  judgment,  the  same  shall  be  pay- 
able, and  paid  as  now  provided  by  law." 

The  policy  of  this  Act  was  undoubtedly  dic- 
tated by  the  fact  that  the  government  agents  are 
at  a  great  disadvantage  w  defending  suits  in 
the  Court  of  Claims  on  account  of  toeir  per- 
sonal ignorance  of  the  facts,  and  of  the  wit- 
nesses and  evidence  necessary  to  rebut  the  pe- 
titioner's case;  for  all  which  they  have  to 
depend  on  distant  and  uninterested  parties,  or 
parties  whose  sympathies  and,  perhaps,  whose 
interests  are  with  the  claimants,  whilst  the 
claimants  have  bad  years  to  prepase  and  get  up 
their  cases  and  to  select  the  most  favorable 
proofs  to  sustain  them.  From  these  causes,  no 
doubt,  the  government  is  often  greatly  de- 
frauded, and  claims  are  proved  and  adjudged 
against  it  which  have  really  no  just  grounds,  or 
which  have  long  since  been  settled  and  paid. 
But  whatever  reason  Congress  may  have  had 
for  passing  the  Act,  of  its  right  to  pass  it  there 
is  no  question.  Tlie  erection  of  the  Court  of 
Claims  itself,  and  the  giving  to  parties  the 
privilege  of  suing  the  government  therein, 
though  dictated  by  a  sense  of  justice  and  good 
faith,  wore  purely  voluntary  on  the  part  of 
Congress;  and  it  has  the  ri^ht  to  impose  such 
conditions  and  regulations  m  reference  to  the 
proceedings  in  that  court  as  it  sees  lit. 

The  section  in  question  was  undoubtedly  in- 
tended to  give  the  government  an  advantage, 
which,  in  respect  to  its  form,  is  quite  unusual, 
if  not  unprecedented,  but  which  Congress  un- 
doubtedly saw  sufficient  reason  to  confer.  It 
HuthoHKes  the  Court  of  Claims,  on  behalf  of 
th<.'  United  States,  at  any  time  while  a  suit  is 
pending  before  or  on  appeal  from  said  court, 
or  within  two  years  next  after  the  final  dispo- 
bition  of  such  suit,  to  grant  a  new  trial  upon 
such  evidence  as  shall  satisfy  the  court  that  the 
government  has  been  defrauded  or  wronged. 
The  question  is:  what  is  meant  by  the  final  dis- 
position of  the  suit  from  which  the  two  years 
of  limitation  is  to  date?  And  it  seems  to  us 
there  is  hardly  room  for  a  doubt.  Looking  at 
the  words  in  their  collocation  with  the  previous 
words,  it  seems  evident  that  the  final  determi- 
nation of  the  suit  has  reference  to  its  final  deter- 
mination on  appeal  (if  an  appeal  is  taken)  or, 
if  none  is  taken,  then  to  its  final  determination 
in  the  Court  of  Claims.  The  natural  meaning 
of  the  words  leads  to  the  same  conclusion.  The 
final  determination  of  a  suit  is  the  end  of  liti- 
gation therein.  This  cannot  be  said  to  have 
arrived  as  long  as  an  appeal  is  pending.  Nei- 
ther the  existence  nor  the  determination  of  the 
appeal  interferes  with  the  right,  on  the  part  of 
the  government,  to  apply  for  a  new  trial;  and. 
of  course,  the  mandate  from  this  court  cannot 
affect  it. 

It  has  been  objected  that  the  granting  of  a 
new  trial  after  a  decision  by  this  court  is,  in  ef- 
fect ,  an  appeal  from  the  decision  of  this  court. 
'J  his  woukl  be  so  if  it  were  granted  upon  the 


same  case  presented  to  us.  But  it  is  not  A 
new  case  must  be  made;  a  case  involving  fraud 
or  other  wrong  practiced  upon  the  s:overnment. 
It  is  analogous  to  the  case  of  a  bill  of  review  in 
chancery  to  set  aside  a  former  decree,  or  a  bill 
impeaching  a  decree  for  fraud. 

We  are  of  opinion,  therefore,  that  the  Conn 
of  Claims  had  jurisrliction  to  grant  a  new  trial, 
notwithstanding  the  filing  of  the  mandate  of 
this  court. 

The  other  ground  on  which  the  court  dis- 
missed the  motion,  namely:  that  on  the  first 
hearing  the  court  was  equally  divided,  was  no 
valid  reason  for  not  proceeding  after  an  order 
for  a  rehearing  had  been  made. 

The  next  question  is  as  to  the  proper  remedy 
of  the  counsel  for  the  United  Slates  upon  the 
dismissal  of  their  motion.  To  us  it  seems  clear 
that  they  should  have  applied  to  this  court  for 
a  mandamus.  An  appeal  was  not  the  proper 
remedy.  The  Court  of  Claims  did  not  reach 
the  consideration  of  the  motion  for  a  new  trial 
on  its  merits;  but  stopped  short  of  that  point 
by  reaching  the  conclusion  that,  under  the  cir- 
cumstances, they  had  no  jurisdiction  to  enter- 
tain the  motion,  and  therefore  they  dismissed 
it.  The  only  proper  remedy,  therefore,  which 
was  left  to  the  United  States  was  to  move  for  a 
mandamuH  to  direct  the  court  to  proceed  with 
the  motion.  Where  a  court  declines  to  hear  a 
case  or  motion,  alleging  its  own  incompetency 
to  do  so,  or  that  of  the  party  to  be  heard,  mun- 
damu9  is  the  proper  remedy.  A  writ  of  error 
or  appeal  does  not  lie;  for  what  has  the  appel- 
late court  to  review  where  the  inferior  court 
has  not  decided  the  case,  but  has  refused  to 
hear  it  ?  Where  a  final  judgment  or  decree  to 
which  a  writ  of  error  or  an  appeal  can  be  taken 
is  based  on  a  supposed  want  of  jurisdiction, 
that  question,  as  well  as  other  questions,  may 
be  examined  by  the  appellate  court.  But  that, 
as  we  have  shown,  is  not  the  case  here. 

If  this  view  as  to  the  proper  course  of  pro- 
ceeding is  correct,  it  follows  that  the  appeal 
taken  by  the  counsel  for  the  govemmeni  w.\> 
not  well  taken,  and  that  this  court  would  dis- 
miss it  upon  proper  application  here. 

But  we  cannot  grant  a  taandamus  to  the 
Court  of  Claims  to  cause  them  to  vacate  their 
allowance  of  the  appeal.  That  would  be  to 
use  the  writ  for  the  purpose  of  compelling  the 
inferior  court  to  decide  a  case  or  question  in  a 
particular  manner.  If  we  should  grant  a  man- 
damns  in  the  case  at  all,  it  would  be  adverse  to 
the  claimants,  namely:  a  mandamus  tovaca'e 
the  allowance  of  the  ap))eal,  and  to  proceeii 
with  the  hearing  of  the  motion  for  a  new  tri.^ 
Perhaps,  on  the  principle  of  going  back  to  tht> 
first  error,  we  might  do  rhls;  especially,  as  br 
their  appeal,  the  defendants,  though  not  in  th^ 
proper  mode,  have  asked  us  to  do  substantially 
the  same  thing  by  reversing  the  oider  dismiss 
ing  their  motion  for  new  trial. 

However,  since  the  appeal  has  been  actimr.y 
allowed,  and  the  court  t>elow  has  thus  \i^\  p<- 
session  of  the  case,  and  as  it  is  now  within  ihe 
control  of  this  court,  we  think  the  more  order 
ly  and  proper  course  would  be  for  one  or  iW 
other  party  to  move  to  dismiss  the  appeal,  and 
for  the  counsel  of  the  United  States,  if  they 
see  fit,  to  move  for  a  distinct  mandamu*  to  re- 
quire the  Court  of  Claims  to  proceed.  A  rovv 
tion  to  dismiss  the  appeal  where  it  has  been  im- 
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properly  allowed  is  an  adequate  remedy,  and 
Ihis  it)  aD  additional  reason  why  a  mandamus 
commanding  the  court  below  to  vacate  the  al- 
lowance thereof  should  not  be  granted. 

It  18  suggesited  that  a  party  wishing  to  move 
the  dismissal  of  an  appeal  Is  obliged  to  await 
the  arrival  of  the  term  to  which  the  record 
ought  to  be  returned,  which  occasions  great  de- 
lay. But  as  the  case  is  virtually  in  the  posses- 
sion and  subject  to  the  control  of  this  court  as 
soon  as  the  appeal  is  effectively  taken,  we  see 
no  reason  why  the  appellee  should  not  at  any 
time  when  the  court  is  in  session,  apply  to  have 
the  appeal  dismissed,  provided  the  question  can 
be  properly  presented  to  the  court.  Of  course 
the  court  would  not  hear  the  motion  without 
having  the  record  before  it;  but  that  could  be 
pixx;ured  and  presented  by  the  appellee  as  is 
done  where  the  appellant  has  failed  to  have  the 
record  filed  in  due  time.  In  many  cases  the 
court  might  decline  to  hear  the  motion  until 
the  recorn  were  printed;  but  that  could  also  be 
done  by  the  appellee,  if  he  desired  to  have  a 
speedy  hearing  of  the  matter.  Unless  some  un- 
foreseen inconvenience  should  arise  from  the 
practice,  we  shall  not  refuse  to  hear  a  motion 
to  dismiss  before  the  term  to  which,  in  regular 
course,  the  record  ought  to  be  returned.  It 
would  be  likely  to  prevent  great  delays  and  ex- 
pense, and  further  the  ends  of  justice. 

7^  motion  for  mandamus  must  be  denied, 

• 

If  the  counsel  for  the  United  States  desire  to 
dismiss  their  appeal  and  ask  for  a  mandamus 
to  the  Court  of  Claims  to  proceed  with  the  mo- 
tion for  a  new  trial,  it  will  be  granted.  But 
probably  counsel  will  be  at)le,  in  view  of  the 
suggestions  now  made,  to  come  to  some  mutual 
arrangement  by  which  further  process  or  delay 
may  be  avoided. 

Mr.  (7AtV/ </(/«ftV^  Chase  dissenting: 
I  dissent  from  the  opinion  of  the  court,  be- 
cause I  think  the  Act  of  Congress  does  not 
warrant  tb(*  granting  of  a  new  trial  on  a  peti- 
tfcm  filed  ftitl)sequent  to  an  appeal  and  the  re- 
turn of  the  mandate  from  the  court. 

Mr.  Justice  ClifPord  concurs  in  this  dissent. 

nt^l-22  Wall.,  547;  23  Wall.,  388;  94  U.  S.,  259, 
4tl3;  93  U.  S.,  dtiS. 


PETER  MONGER,  Appt,, 

THOMAS  SHIRLEY. 
Appeal  dismissed  as  insufficient. 

When  the  record  does  not  show  that  an  appeal 
W118  askod  for  or  rendered,  and  the  appeal  bond 
wtiM  nut  approved,  and  there  was  no  citation,  the 
a)>ix':il  will  be  dismissed. 

[No.  855.] 

SnhnUiUd  Mar.  i.  1872.    Decided  Mar.  S5,  lS7t. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Eastern  District  of  Ten- 
nessee. 

This  suit  was  instituted  by  Shirley  on  the 
equity  side  in  the  Circuit  Court  of  the  United 
Stales  for  the  Eastern  District  of  Tennessee, 
Jan.  28.  1871.  A  decree  was  entered  declaring 
the  rights  of  the  parties  and  ordering  an  account. 
Mr.  John  Baxter,  for  appellee: 
The  motion  to  strike  from  the  docket  is 
ba«ed  on  the  following  grounds: 

See  18  Wall. 


1.  An  appeal  bond,  reciting  that  the  appel- 
lant had  prayed  an  appeal,-  seems  to  have 
found  its  way  into  the  file,  and  has  been  copied 
into  the  record.  But  no  appeal  was  asked 
for  or  granted ;  there  was  no  acceptance  of  the 
appeal  bond  by  the  court;  nor  is  there  any 
citation  or  writ  of  error  in  the  case. 

2.  The  decree  is  merely  declaratory  of  the 
rights  of  the  parties;  it  does  not  order  a  trans- 
fer of  the  possession  of  the  property  in  con- 
troversy, or  direct  the  payment  of  money;  is 
not  final,  and  no  appeal  will  lie  from  it. 

Phil.  Pr.,  ch.  7,  pp.  66-72,  inclusive,  and  au- 
thorities there  cited. 

Messrs.  H.  Maynard  and  T.  A.  R.  Nelson, 
for  appellant:  ' 

Under  the  Act  of  1803,  the  appeal  .is  a  mat- 
ter of  right,  to  be  allowed  upon  the  prayer  of 
the  party  complaining  of  the  decree,  and  its 
allowance  may  be  inferred  from  the  state  of 
the  record. 

R.  R.  Co.  V.  Bradlep,  7  Wall.,  575  (74  U.  S.. 
XIX.,  374);  Uudgins  v.  Kemp,  18  How.,  580 
(59  U.  S.,  XV..  511). 

The  case  of  Tfie  U.  8.  v.  Adams,  6  Wall , 
101  (78  U.  8..  XVIII..  792j,  relates  to  appeals 
from  the  Court  of  Claims  under  the  Act  of 
Mar.  8,  1868;  but  it  is  believed  that  the  princi- 
ples announced  in  the  opinion  are  of  general 
application. 

The  clerk  certifies  that  at  the  January  Term, 
1871,  the  following  proceeding  was  had,  viz.: 
a  *'  final  decree,"  Jan.  80,  and  Feb.  10  an  "ap- 
peal bond"  was  filed,  reciting,  among  other 
things,  that  an  appeal  had  that  day  been 
"prayed."  Thereupon  all  action  in  the  case 
was  suspended.  The  Julv  Term  of  the  court 
came  and  nothing  was  done;  and  August  15 
following,  he  certified  this  "full,  true  and  per- 
fect *'  copy  of  the  proceedings.  Does  there  re- 
main reason  for  doubt  that  the  appeal  was 
"allowed"? 

Mr.  Chief  Justice  Chase  delivered  the  opin- 
ion of  the  court: 

Appeal  from  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Tennessee. 

The  record  does  not  show  that  an  appeal  was 
asked  for  or  rendered.  An  appeal  bond  was 
filed,  but  there  was  no  approval  of  it  by  the 
court,  nor  was  there  any  citation.  It  is  unnec- 
essary to  say  more  than  that  the  appeal  must 
be  dismissed.  Braekett  v.  Braekett,  2  How., 
288;  Palmer  v.  Bonner,  7  Wall..  541  [74  U.  S., 
XIX.,  991;  Castro  v.  CT.  A,  3  Wall..  49  [70 
U.  S.,  XVHL,  168]. 


MAX  KLINGER,  Plff.  in  Err., 

V. 

STATE  OF  MISSOURI. 

(See  S.  C,  18  Wall..  257-263.) 

State  judgment,  when  this  court  mil  take  juris 
diction  over — disloyalty,  when  svjfflcient  reason 
for  discharge  of  juror. 

*1.  Where  the  judfrnient  of  a  State  Court  might 
have  been  ha^ed  cither  upon  a  state  law  repufrimnt 
to  the  Constitution  or  laws  of  the  United  States, 
or  upon  some  other  Independent  ground,  and  It  ap- 
pears that  the  court  did,  in  fact,  base  it  upon  the 
latter  ground,  this  court  will  not  take  Jurisdiction 
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of  the  case  even  thouerh  it  should  think  the  de- 
cfBiOD  of  the  State  Ck)urt  erroneous,  and  so,  also, 
where  It  does  not  appear  on  which  of  the  two 

?rround8  the  Judfirment  was.  In  fact,  based,  if  the 
ndependent  ground  is  a  good  and  valid  one  of  it- 
self, this  court  will  not  take  jurisdiction ;  but  if 
not,  it  will  presume  that  the  Judgment  was  based 
on  the  state  law  in  question,  and  will  take  Juris- 
diction. 

2.  By  the  Constitution  of  Missouri,  adopted  in 
1865.  a  test  oath  was  prescribed  to  be  taken  oypub- 
lic  olflcers.  Jurors,  etc.,  which  this  court  in  Cum- 
mings  V.  Missouri  [XVII I.]  decided  to  be  unconsti- 
tutional. A  Juror  on  a  trial  fur  murder,  in  the 
St.Ue  Court,  refused  to  take  It,  but  on  being  exam- 
ined as  to  the  reason  of  his  refusal,  he  alleged  not 
only  that  he  had  sympathized  with  the  late  rebell- 
ion and,  therefore,  could  not  take  it  truthfully, 
but  that  those  were  his  feelings  still,  and  stronger 
than  ever;  whereupon  the  court  discharged  him. 
Held,  that  his  avowed  present  disiovaity  to  the 

§6vcrnmei)t  was  a  suificicnt  cause  of  itself  for  his 
ischarge,  irrespective  of  his  refusal  to  take  the 
oath :  and  as  it  did  not  appear  that  he  was  dis- 
charged for  the  latter  cause,  the  Supreme  Court  of 
the  United  States  refused  t«  take  Jurisdiction  of 
the  case. 

[No.  106.] 

Argued  Feb.  15,  1872.     Decided  Apr.  i,  1872. 

IN  ERROR  to  the  Supreme  Court  of  the  State 
of  Missouri. 
The  case  is  stated  by  the  court. 
Messrs.  W.  H.  H.  Russell  and  George  Tay- 
lor, for  plaintiff  in  error. 
No  counsel  appeared  for  defendant  in  error. 

Mr.  Justice  Bradley  delivered  the  opinion 
of  the  court: 

The  plaintiff  in  error  was  indicted  for  the 
murder  of  one  Henry  Werder,  in  the  County 
of  St.  Louis,  in  Missouri,  and  was  convicted 
in  October,  1869,  and  sentenced  to  be  executed 
on  the  16th  of  December.  1869;  but  having 
taken  a  bill  of  exceptions  and  a  writ  of  error 
to  the  Supreme  Court  of  Missouri,  his  sentence 
was  respited.  Ten  errors  were  assigned  be 
fore  that  court,  none  of  which  were  cognizable 
by  this  court,  except  the  last,  which  was  that 
the  court  below  erred  in  excluding  and  dis- 
charging from  the  jury,  against  the  objection 
and  consent  of  the  dcfendant,one  Andrew  Park, 
for  no  other  reason  than  that  the  said  Park 
declined  to  take  the  oath  prescribed  in  the 
61  h  section  of  the  2d  article  of  the  Constitution 
of  the  State  of  Missouri. 

It  does  not  seem,  from  the  report  of  this  case 
in  the  Missouri  Reports,  that  the  point  taken 
before  us  was  raised  or  passed  upon  by  the  Su- 
preme Court  of  that  State,  yet  being  found  in 
the  record,  and  arising  out  of  the  transactions 
at  the  trial,  as  exhibited  in  the  bill  of  excep- 
tions, it  is  our  duty  to  examine  it. 

The  oath  referred  to,  which  the  juror,  Park, 
declined  to  take,  was  what  is  known  as  the 
oath  of  loyalty,  or  test  oath,  prescribed  by  the 
6th  sc>ction  of  article  2  of  the  Constitution  of 
Missouri,  adopted  in  April,  18t>5. 

By  the  3d  section  of  that  article  it  was  de- 
clared, in  substance,  that  no  person  who  had 
ever  engaged  in  the  rebellion,  or  had  mani- 
fested any  sympathy  therefor,  in  any  way, 
should  be  deemed  a  qualified  voter,  or  be  capa- 
ble of  holding  any  office,  or  being  a  council- 
man, director  or  trustee  of  any  corporation,  or 
of  being  a  professor  or  teacher  in  any  seminary 
of  learning,  or  of  holding  property  in  trust  for 
a  church  or  congregation.  By  the  6th  section, 
the  one  referred  to,  an  oath  was  prescribed  to 
l>e  taken  by  ull  persons  occupying  or  entering  I 
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upon  the  positions  referred  to  in  section  3d. 
beginning  as  follows:  "  I,  A.  B.,  do  solemnly 
swear,  that  I  am  well  acquainted  with  the  terms 
of  the  8d  section  of  the  2d  article  of  the  Con- 
stitution of  the  State  of  Missouri,  adopted  in 
the  year  1865,  and  have  carefidly  considered 
the  same;  that  I  have  never  directly  or  indi- 
rectly done  any  of  the  acts  in  said  section  speci- 
fied ;  that  I  have  always  been  truly  and  loyally 
on  the  side  of  the  United  States,  against  all 
enemies  thereof,  foreign  and  dom^tic,  etc. 
etc. "  By  the  1 1th  section  of  the  same  article  it 
is  declared  "That  every  court,  in  which  any 
person  shall  be  summoned  to  serve  as  a  grand 
or  petit  juror,  shall  require  him,  before  he  is 
sworn  as  a  juror,  to  take  the  said  oath  in  open 
court ;  and  no  person,  refusing  to  take  the  same, 
shall  serve  as  a  juror."  By  &e  12th  section — 
*'  If  any  person  shall  declare  that  he  has  con- 
scientious scruples  against  taking  an  oath,  or 
swearing  in  any  form,  the  said  oath  may  be 
chanj^ed  into  a  solemn  affirmation,  and  be  made 
by  him  in  that  form." 

The  plaintiff  in  error  insists  that  this  oath 
was  unconstitutional,  as  declared  by  this  court 
in  the  case  of  Cummings  v.  The  lAate  of  Mis- 
sauri,  4  Wall..  277  [71  U.  S.,  XVIII..  356]  and 
that  the  imposition  of  it  upon  the  juror,  in 
obedience  to  the  State  Constitution,  against  the 
plaintiff's  protest,  was  an  invasion  of  his  rights 
as  well  as  those  of  the  juror;  that  to  exclude 
the  juror  because  he  declined  to  take  the  oath 
was  to  decide  in  favor  of  the  validity  of  a  state 
law  repugnant  to  the  Constitution  and  laws  of 
the  United  States,  etc..  and  hence  that  this 
court  has  jurisdiction  to  review  the  decision  of 
the  Supreme  Court  of  Missouri. 

Conceding,  for  the  sake  of  argument,  all  this 
to  be  true,  still,  before  we  enter  upon  that  duty 
it  is  necessary  to  look  carefully  at  the  record 
and  see  whether  the  plaintiirs  allegation  is 
true,  that  the  court  below  excluded  the  juror 
for  no  other  reason  than  that  he  declined  to 
take  the  oath  referred  to.  For  we  do  not  as- 
sume jurisdiction  to  review  the  judgment  of  a 
state  court,  unless  it  clearly  appears  from  the 
record  that  a  question  has  been  raised  and 
passed  upon  which  is  within  the  cognizance  of 
this  court,  as  provided  for  in  the  &th  section 
of  the  Judiciary  Act.  1  Slat,  at  L..  73,  or  the 
corresponding  Act  passed  February  5.  1867. 
14  Stat,  at  L.,  385.  If  such  a  question  was 
really  raised  and  passed  upon  in  this  case,  it  is 
somewhat  singular  that  no  notice  is  taken  of  it 
in  the  report  of  the  case  before  referred  to. 

The  only  portion  of  the  bill  of  excepUons 
relating  to  this  subject  Is  the  first  paragraph. 
which  IS  as  follows:  '*  Be  it  rememberra  that 
this  cause  coming  on  to  be  heard  and  tried  in 
said  court,  the  Marshal  proceeded  to  call  the 
jurors  summoned  in  the  same,  and  whilst  im 
paneling  the  jury,  it  was  found  that  one  of 
said  jurors,  named  Andrew  Park,  refused  to 
take  the  oath  of  loyalty  prescribed  by  the  Con 
stitution  of  this  State;  whereupon  the  said  Park 
was  duly  sworn  to  answer  such  questions  as 
might  be  propounded  to  him,  and  being  asked 
by  the  court  why  he  refused  to  lake  said  oath, 
he  stated  and  declared  that  durin|^  the  lale  re- 
bellion he  was  a  sympathizer  with  the  Con- 
federate cause,  and*  earnestly  desired  its  stic- 
ccss;  that  these  were  his  opinions  and  senti- 
ments then;  that  he  thinks  so  stronger  now 
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than  he  did  ihfin;  that  he  was  born  in  the 
South;  that  his  heart  was  with  the  Southern 
cause,  and  that  for  these  reasons  he  could  not 
conscientiously  take  the  proffered  oath.  There- 
upon the  court,  of  its  own  motion,  discharged 
the  said  juror,  against  the  consent  and  objec- 
tion of  the  defendant;  to  which  action  of  the 
court  the  defendant  excepted." 

Now,  it  does  not  clearly  appear  from  this 
statement  there  made  that  the  juror  was  dis- 
charged "  for  no  other  reason  than  that  he  de- 
cline to  take  the  oath."  The  reasons  assigned 
by  him  for  not  taking  the  oath  were  twofold : 
first,  that  he  was  a  rebel  in  his  sympathies  dur- 
ing the  war;  and,  second,  that  he  was  so  still, 
and  even  stronger  than  ever.  A  man  who 
makes  such  an  avowal  as  that,  thus  manifent- 
ing  a  settled  hostility  to  his  country  and  its 
government,  may  well  have  been  deemed  by 
the  court,  irrespective  of  his  refusal  to  take  the 
oath,  an  unfit  person  to  act  as  a  juryman,  and 
a  participant  in  the  administration  of  the  laws. 

Had  the  juror  refused  to  take  the  oath  simply 
because  he  had  sympathized  with  or  aided  the 
rebellion  during  the  war,  and  had  he  been  dis- 
charged on  thnt  account,  then  the  questions 
would  have  fairly  arisen  of  which  this  court 
could  take  cognizance.  The  repugnancy  of 
the  test  oath  to  President  Johnson's  Proclama- 
tion of  amnesty,  and  to  the  prohibition  against 
ex  post  facto  laws,  etc.,  would  have  been  fairly 
brought  into  question.  But  as  he  also  refused 
to  take  it  because  he  was  still  a  more  bitter 
rebel  than  ever,  the  avowal  of  such  a  feeling 
was  inconsistent  with  the  upright  and  loyal 
discharge  of  his  duties,  as  much  so  as  if  he  had 
expressed  his  disbelief  in  the  obligation  of  an 
oath,  and  had  declined  to  take  it  lor  that  rea- 
son. Surely,  if  he  had  done  that,  there  could 
hi|ve  been  no  doubt  that  his  discharge  was  jus- 
tifiable, whatever  view  might  be  taken  of  the 
constitutionality  of  the  test  oath.  It  certainly 
would  have  been  in  the  discretion  of  the  court, 
if  not  its  dutjT,  to  discharge  him.  And  so  we 
think  it  was  \n  this  case. 

The  rules  which  govern  the  action  of  this 
court  in  cases  of  this  sort  are  well  settled. 
Where  it  appears  by  the  record  that  the  judg- 
ment of  the  state  court  might  have  been  based 
either  upon  a  law  which  would  raise  a  question 
of  repugnancy  to  the  Constitution,  laws  or 
treaties  of  the  United  States,  or  upon  some 
other  independent  ground,  and  it  appears  that 
the  court  did,  in  fact,  base  its  judgment  on 
such  independent  ground,  and  not  on  the  law 
raising  the  federal  question,  this  court  will 
not  take  jurisdiction  of  the  case,  even  though 
it  might  thick  the  positionof  the  State  Court 
an  unsound  one.  But  where  it  does  not  ap- 
pear on  which  of  the  two  grounds  the  judg- 
ment was  based,then,if  the  independent  ground 
on  which  it  might  have  been  based  was  a  good 
and  valid  one,  sufficient  of  itself  to  sustain  the 
judgment,  this  court  will  not  assume  jurisdic- 
tion of  the  case;  but  if  such  independent  ground 
was  not  a  good  and  valid  one,  it  will  be  pre- 
sumed that  the  state  court  based  its  judg- 
ment on  the  law  raising  the  federal  (question, 
and  this  court  will  then  take  jurisdiction. 
Magwire  v.  3>for,  8  Wall.,  650  [75  U.  8., 
XIX.,  3201;  JVeiiionv.  Lagaw,  12  How.,  110; 
R.  R.  Co.  V.  Roek,  4  Wall.,  177  [71  U.  8., 
XVIII. ,  881];  R.  R.  Co.  v.  MeClure,  10  Wall., 
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511  [77  U.  S..  XIX.,  9971;  i/w.  Co.  v.  Trec^., 
{ante,  1121;  CrotoeU  v.  RandeU,  10  Pet.,  368; 
Buydamy.waiiamnon,  20  How.,  437  [61  U.  8., 
XV..  978];  Williams  Y.  Oliver,  12  How..  128. 

In  this  case  it  appears  that  the  court  below 
had  a  good  and  valid  reason  for  discharging 
the  juror,  independent  of  his  refusal  to  take  the 
test  oath ;  and  it  does  not  appear  but  that  he 
was  discharged  for  that  ground.  It  cannot, 
therefore,  with  certainty,  be  said  that  the  Su- 
preme Court  of  Missouri  did  decide  in  favor  of 
the  validity  of  the  said  clause  of  the  State  Con- 
stitution, which  requires  a  juror  to  take  the 
test  oath. 

Therefore  tfu  writ  of  error  must  be  dismissed, 

ated-U  Wall.,  28;  98  U.  8.,  141. 


SOLOMON  G.  KITCHEN,  Plff.  in  Err,, 

HENRY  H.  BEDFORD  and  RANDOLPH 

WEBBER. 

(See  S.  C.  13  Wall.,  413-418.) 

Agreement  to  purchase  lands  icitfi  bonds — effect 

of—restoration. 

1.  Where  a  person  receives  a  certain  sum  in  bonds 
and  coupons,  which  said  sum  he  promised  to  ex- 
pend In  purchase  of  lands  at  $5  per  acre,  be  is 
bound  to  purchase  lands  with  them  at  their  face 
value. 

2.  His  selllner  them  at  six  cents  on  the  dollar  and 
investiner  the  proceeds  in  lands  at  $5  an  acre  is  not 
a  fulfillment  of  the  contract. 

3.  The  purchaser  of  them,  knowinsr  the  circum- 
stanoest  is  bound  to  restore  the  bonds  to  the  oriarinal 
owner  on  demand. 

[No.  108.] 
Argued  Feb.  S,  t87£.         Decided  Apr,  i,  1872. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Missouri. 
The  case  is  stated  by  the  court. 
Messrs,  J.  M.  Carlisle  and  J.  D.   Me- 
Pherson,  for  plaintiff  in  error. 

Mr.  Thomas  T.  Gantt,  for  defendants  in 
error. 

Mr.  Justice  Bradley  delivered  the  opinion 
of  the  court : 

This  was  an  action  of  trover,  brought  by  the 
plaintiff  in  error,  a  citizen  of  Arkansas,  against 
the  defendants  in  error,  and  one  Daniel  B. 
Miller,  for  the  conversion  of  110  bonds  of  the 
Cairo  and  Fulton  Railroad  ('ompany,  for 
$1,000  each,  dated  October  1,  1859,  and  pay- 
able in  New  York  in  1882.  -with  semi  annual 
interest,  represented  by  interest  warrants  an- 
nexed to  the  bonds.  The  conversion  is  laid  on 
the  Ist  of  December,  1866.  The  defendants 
pleaded  "not  guilty."  The  plaintiff  having 
entered  a  non  p^os.  as  to  Miller,  and  a  jury  be- 
ing waived,  the  cause  was  tried  by  the  court  in 
May,  1870,  and  judgment  rendered  for  the  de- 
fendant. A  bill  of  exceptions  was  taken,  how- 
ever, from  which  it  appears  that  on  the  trial, 
evidence  was  given  tending  to  establish  the  fol  - 
lowing  facts:  The  plaintiff,  on  the  16th  of 
March.  1866,  being  owner  of  the  bonds  de- 
scribed in  the  declaration,  gave  them  to  his 
wife  and  put  them  in  the  hands  of  one  W.  C. 
Ray  bum.  on  the  terms  and  for  the  purposes  set 
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out  in  the  following  writing,  which  Rayburn  ex- 
ecuted under  seal,  to  wit: 

"WALCOr,  Ark..  March  16, 1866. 

Received  from  Martha  Kitchen,  the  sum 
of  $119,000  in  bonds  of  the  Cairo  and  Fulton 
Railroad  Company  of  Missouri;  and  I  also  re- 
ceived $50,4054of  coupons  or  interest  warrants 
due  and  owing  by  said  company,  amounting  in 
the  aggregate  to  the  sum  of  $169,405.  which 
said  sum  I  promise  to  expend  in  the  purchase  of 
lands  from  John  Moore,  John  Wilson  and  Al 
bert  G.  Waterman,  trustees  of  the  said  Cairo 
and  Fulton  Railway  Company  of  Missouri,  at 
or  near  the  average  price  of  $5  per  acre,  taking 
the  deeds  in  my  own  name;  and  I  further 
promise  to  sell  all  the  land  purchased  as  afore 
said  as  soon  as  possible,  at  such  prices  as  the 
said  Kitchen  may  direct,  and  if  I  should  fail 
to  sell  all  said  lands  as  soon  as  said  Kitchen 
may  desire  then  I  promise  to  sell  the  same  at 
public  auction  whenever  so  directed  by  the  said 
Kitchen,  and  after  deducting  the  expenses  of 
stamps  and  the  necessary  traveling  expenses, 
to  pay  unto  the  said  Martha  Kitchen  or  her 
legal  representatives  seven  eighths  of  all  the 
money  that  I  may  sell  the  said  lands  for. 

Given  under  my  hand  and  seal  the  date 
above  written. 

W.  C.  Rayburn."    (Seal). 

Rayburn,  having  received  the  bonds  for  the 
purpose  thus  indicated,  in  December,  1866. 
sold  and  delivered  them  to  the  defendant,  Bed- 
ford, for  $10,000;  and  he  sold  and  delivered 
them  to  defendant,  Webber,  who  afterwards 
sold  them  for  $20,340;  each  knowing,  when 

Surchasing,  the  purposes  for  which  Rayburn 
eld  them,  as  expressed  in  the  writing.  A  de- 
mand for  the  bonds  and  coupons  was  made  by 
the  plaintiff  of  the  defendants  before  the  suit 
was  brought. 

The  court  declared  that  on  this  evidence  the 
plaintiff  could  not  recover,  and  the  plaintiff 
excepted. 

Supposing  the  facts  upon  the  evidence  of 
which  the  court  below  declared  that  the  plaintiff 
could  not  recover  to  have  been  sufficiently 
proven,  it  seems  to  us  that  the  court  erred  in 
taking  the  view  of  the  case  which  it  did.  Ray 
burn  had  possession  of  the  bonds  for  the  pur 
pose  of  purchasing  therewith,  for  the  benefit 
of  Mrs.  Kitchen,  lands  of  the  railroad  company 
which  had  issued  them,  "at  or  near  the  average 
price  of  $5  per  acre."  Instead  of  doing  this, 
as  he  was  bound,  he  sold  them  to  Bedford  for 
six  cents  on  the  dollar;  and  Bedford  sold  them 
to  Webber  at  a  hundred  and  fifty  per  cent,  ad- 
vance, both  knowing  the  object  for  which 
Rayburn  held  the  bonds.  A  clearer  case  of 
fraudulei^t  breach  of  trust  it  is  difficult  to  con- 
ceive, and  the  defendants  being  p(irticipe»erim 
inis,  were  bound  to  deliver  the  bonds  and  cou- 
pons to  the  plaintiff  when  he  demanded  them. 

It  is  contended  that  by  the  fair  construction 
of  the  paper,  Rayburn  was  to  sell  the  bonds  for 
what  he  could  get,  and  invest  the  proceeds  in 
lands,  and  non  contttat  that  he  has  not  done  so; 
or  at  all  events,  the  defendants,  as  purchasers 
from  Rayburn,  have  good  title  to  the  bonds, 
because  he  was  invested  with  a  trust  to  sell 
them.  But  the  paper  does  not  so  read.  It  de- 
clares that  Rayburn  had  received  the  sum  of 
$119,000  in  bonds  of  the  Cairo  and  Fulton  R. 
R.  Co.,  and  $50,405  of  coupon8,etc.,  amounting 
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in  the  aggregate  to  the  sum  of  $169,405,  which 
said  sum  I  promise  to  expend  in  the  purchase 
of  lands,  etc.,  at  or  near  the  average  price  of 
$5  per  acre."  In  other  words,  he  was  to  pur- 
chase lands  with  the  bonds  and  coupons  at  $5 
per  acre,  not  with  the  proceeds  of  them,  after 
being  8old  at  a  nominal  price.  He  was  to  pro- 
cure an  acre  for  every  $5  of  the  Imods  and 
coupons.  That  was  the  trust  which  he  as- 
sumed. If  he  was  unable  to  perform  it,  he 
should  have  returned  the  bonds,  and  not  iiave 
sold  them  at  six  cents  on  the  dollar.  The 
defendants,  when  they  bought  them  under 
these  circumstances,  did  so  at  their  peril,  and 
were  bound  to  restore  the  bonds  to  the  plaintiff. 
Having  refused  to  do  this,  they  were  liable  to 
him  for  the  fair  value  of  the  bonds  at  the  time 
of  the  demand. 

Mrs.  Kitchen  was  not  a  necessary  party  to 
the  suit.  The  bonds  were  never  hers  in  law. 
By  the  laws  of  Arkansas,  a  husband  cannot 
legally  make  a  gift  to  his  wife  during  the  mar- 
riage. He  could  not  do  so  at  the  common  law 
ana  the  statute  of  Arkansas  which  enables  a  mar- 
ried woman  to  take  and  hold  property  io  herpwn 
right,  expressly  provides  that  no  conveyance 
from  a  man  to  his  wife,  directly  or  indirectly, 
shall  entitle  her  to  any  benefits  or  privileges  of 
the  Act.  Digest  of  Statutes  of  Ark.,  p.  765, 
tit.  Married  Women. 

Perhaps  he  might  have  made  an  equitable 
gift  for  her  benefit.  But  in  this  case,  the  hus- 
band had  not  parted  with  the  legal  title  to  the 
bonds,  and  bad  a  right  to  call  any  person  to 
account  who  unlawfully  converted  them. 

T/ie  judgment  muat  be  reversed,  mthdirectitnu 
tO{  the  Circuit  Court  to  awaid  a  venire  de  novo. 

Mr.  Justice  Strong^,  dissenting: 
I  am  unable  to  construe  the  contract  upon 
which  the  plaintiff  relies  as  it  is  construed  by 
a  majority  of  the  court,  and  for  that  reason, 
among  others,  I  dissent  from  the  judgment 


JOHN  BLYEW  and  GEORGE  KENNARD. 

Plffs,  in  Err., 

V. 

UNITED  STATES. 

(See  S.  C,  18  Wall.,  581-001.) 

Construction  of  Act— -criminal  jurisdieUon — wit-- 

nesses. 

1.  A  criminal  prosecution  for  a  public  offenoe  is 
not  a  cause  **Hffectinir"  persons  who  may  be  called 
to  testify  therein,  withiu  the  meaning- of  the  Act  of 
CoQirre^s  of  Apr.  9, 1860. 

2.  Under  such  Act,  the  United  States  Circuit  Coart 
had  no  jurisdiction  of  the  crime  of  murder  com- 
mitted in  the  District  of  Kentucky,  merely  because 
two  persons  who  witnessed  the  murder  were  citi- 
zens of  the  African  race,  and  for  that  reason  iocom- 
potent,  by  the  law  of  Kentucky,  to  testify  In  the 
courts  of  tliat  State. 

8.  Witnesses  in  a  criminal  prosecution  are  not  per- 
sons affected  by  the  cause,  within  the  meanlnjr  of 
that  Act. 

[No.  35.] 
Argued  Feb.  £1,  1872.      Decided  Apr.  i,  ISTS. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Kentucky. 
The  case  is  stated  by  the  court. 
Mesf^s.  J.  8.  Black  and  Isaac  Caldwell, 
for  plaintiffs  In  error: 

80  U.S. 
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(Mr.  Caldwell  was  employed  by  the  Goveruor 
of  Kentucky,  pursuant  to  a  reeolution  of  the 
LegUlalure  of  that  fitate,to  ar^ue  especially  the 
constitutionality  of  the  Civil  Rights  Act.  As 
that  queMion  was  not  pasf^ed  upon  by  the  court, 
his  argument  on  that  point  is  omitted.) 

The  indictment  a11e|;es  certain  facts,  from 
which  it  is  insisted  that  the  court  must  infer  that 
some  of  the  requisite  persons  are  a£Fected  by  the 
cause.  That  is:  (1)  That  the  witnesses  or  some 
of  them  were  persons  whose  right  to  give  evi- 
dence is  denied  in  the  State  Courts,  in  contra- 
vention of  the  Act;  or  (2>  That  the  person  slain 
was  one  of  that  class.  We  deny  that  either  the 
witnesses  or  the  deceased  are  affected  by  this 
cau8e,and  the  case  otU.  8.  v.  Ortega,  11  Wheat., 
467.  is  conclusive  on  this  point. 

We  not  only  insist  that  the  Act  does  not  con- 
fer jurisdiction, on  the  ground  that  a  negro  may 
be  an  important  witness  in  the  case,  but  also 
that  such  was  not  the  intention  of  the  Act.  If 
this  ground  gave  Jurisdiction,  white  citizens 
could  sue  other  white  citizens  in  the  United 
States  Courts  in  all  forms  of  action,  for  any  sum 
large  or  small,  and  give  jurisdiction  by  alleging 
that  a  citizen  of  the  African  race,  whose  right 
to  give  evidence  in  the  State  Courts  was  denied, 
was  a  material  witness  for  the  plaintiff,  and  in 
all  these  cases  a  final  appeal  would  lie  to  this 
court.  Again,  iu  all  prosecutions,  whether  for 
misdemeanors  or  felon  ie8,a(^n8t  white  citizens, 
a  like  allegation  would  give  like  jurisdiction 
with  the  like  right  of  appeal. 

But  we  do  believe  that  Congreas  intended  to 
confer  the  jurisdiction  upon  the  United  States 
Courts  in  aJl  cases  affecting  persons  who  are  de- 
nied, in  the  State  Courts,  any  of  the  rights  enu- 
merated in  the  Ist  section  of  the  Act.  That  is: 
all  causes,  civil  and  criminal,  in  which  that  class 
of  persons  has  a  ''concern,  either  in  the  event 
of  the  cause  or  in  the  costs  attending  it;"  and 
if  they  have  no  such  concern,  then  they  are  not 
affected,  and  necessarily  the  jurisdiction  does 
not  attach. 

The  manifest  purpose  of  that  portion  of  the 
3d  scction.now  under  consideration,  was  to  give 
to  the  cla^s  of  persons  intended  to  be  protected 
thereby,  the  right  of  trial  in  the  United  States 
Courts,  in  all  cases  in  which  they  had  a  concern, 
and  to  take  away  state  jurisdiction  in  such  cases, 
so  that  persons  of  the  class  in  question  should, 
in  all  civil  cases  in  which  they  are  parties  in 
interest,  and  in  all  penal  and  criminal  prosecu- 
tions against  them,  have  the  right  of  trial  in 
courts  in  which  they  stood  equal  before  the  law 
with  the  white  citizen.  That  they  should  not 
be  tried,  in  cases  of  criminal  charges  against 
them,  before  courts  in  which  the  white  citizen 
can  testify  against  them,  whilst  they  are  denied 
the  right  to  testify  against  the  white  citizen.  That 
they  shoilld  not  have  their  property  rights  de- 
termined in  courts  where,  if  in  litigation  with 
white  citizens,  the  white  witnesses  of  the  latter 
can  give  evidence,  while  the  negro  witnesses  of 
the  party  of  African  descent  cannot  give  evi- 
dence. This,  in  our  opinion,  is  the  true  con- 
struction of  the  clause,  and  that  the  jurisdiction 
given  is  exclusive  and  without  regard  to  the 
grade  of  the  offense  or  the  amount  in  contro- 
versy. 

If  this  is  the  true  construction.it  follows  that 
no  jurisdiction  attached  in  the  case  against 
Blyew  and  Kennard^and  that  they  were  unlaw- 
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fully  taken  from  the  State  Courts,  and  unlaw- 
fully tried  in  the  United  States  Circuit  Court 
for  the  District  of  Kentucky. 

Mewrs.  Akermanf  Atty  Oen,,  and  B.  H. 
Briatow.  Solicitor  Oen. .  for  defendant  in  er- 
ror: 

It  has  been  said  that  this  was  not  "a  cause 
♦  *  *  affecting  persons  who  are  denied  or 
cannot  enforce,  in  the  State  or  locality  where 
they  may  be,  any  of  the  rights  securecf  tothem 
by  the  1st  section  of  this  Act,"  and  the  case  of 
The  U.  8.  V.  Ortega,  11  Wheat.,  467.  is  relied 
upon  in  support  of  this  position.  It  is  to  be  ob- 
served that  the  word  "cases"  is  ased  in  the  clause 
of  the  Constitution,  the  construction  of  which 
was  before  this  court  in  the  Ortega  case, where- 
as the  8d  section  of  the  Act  now  under  consid- 
eration employs  the  phrase  ''causes,  civil  and 
criminal."  Tiiis  is  broader  language  and, taken 
in  connection  with  the  title  and  subsequent  sec- 
tions of  the  Act.  must  be  understood  in  the  sense 
of  causes  in  civil  action  and  causes  of  criminal 

grosecution.  It  cannot  be  said  that  in  no  case 
I  anyone  affected  by  a  cause,  who  is  not  a  party 
to  the  legal  proceeding  growing  out  of  such 
cause.  The  question  whether  or  not  one  is  af- 
fected by  the  cause,  always  depends  upon  the 
circumstances  of  the  particular  case.  This  court 
has  recognized  the  correctness  of  this  proposi- 
tion in  the  case  of  Osborn  v.  Bk.,  9  Wheat. ,  854, 
where  it  is  said  that  "If  the  suit  affect  a  foreign 
minister,  it  must  be  dismissed :  not  because  he 
\s  a  party  to  it,  but  because  it  affects  him. "  This 
court  can  take  cognizance  of  all  cases  affecting 
foreign  ministers  and,  therefore,  jurisdiction 
does  not  depend  upon  the  party  named  in  the 
record." 

It  has  been  insisted  that  none  are  affected  in 
criminid  cases,  other  than  the  State  and  the  ac- 
cused. Hence  that,  under  this  section  of  the 
Act  of  Apr.  9,  186(5,  only  colored  i)ersons  can 
be  prosecuted  under  its  provisions.  The  histo- 
ry of  the  times,  the  title  of  the  Act  itself,  the 
subsequent  sections  of  the  Act,  the  object  to  be 
accomplished,  all  forbid  this  construction  of  the 
8d  section.  At  the  time  of  the  passage  of  this 
Act,  there  was  no  State  in  which  ample  provis- 
ion did  not  exist  by  law  for  the  trial  aacl  pun- 
ishment of  persons  of  color,  for  all  possible  of- 
fenses ;  nor  was  there  any  locality  in  which  there 
existed  any  difficulty  in  enforcing  the  law 
against  them.  Congress  was  not  called  upon  to 
pass  laws  to  secure  the  punishment  of  colored 
persons.  No  necessity  existed  for  the  exercise 
of  such  power  by  Congress. 

Subsequent  sections  of  this  Act  invoke  the 
powers  of  the  Freedmen's  Bureau,  an  institu- 
tion, the  history  of  which  is  well  known  to  this 
court;  one  confessedly  designed  for  the  amel- 
ioration and  protection  of  colored  persons.  It 
has  also  made  it  the  special  duty  of  marshals, 
district  attorneys  and  deputies,  to  institute  pro- 
ceedings at  the  expense  of  the  United  Slates 
against  all  persons  violating  the  provisions  of 
this  Act,  and  recjuires  the  Circuit  Courts  of  the 
United  States  to  increase  the  number  of  commis- 
sioners, giving  to  such  commissioners  power 
to  appoint  officers  to  execute  their  processes, 
whicii  is  declared  by  the  Act  itself  (sec.  4)  to  be 
done  "With  a  view  to  affording  reasonable  pro- 
tection to  all  persons  in  their  constitutional 
rights  of  equality  before  the  law,  without  dis- 
tinction of  race,  or  color,  or  previous  condition 
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of  slavery  or  involuntary  servilude.  except  as  to 

gunishment  for  crime,  whereof  the  party  shall 
ave  been  duly  convicted." 
The  9th  section  of  the  Act  authorizes  the 
President,  or  such  person  as  he  mav  empower 
lor  that  purpose,  to  employ  the  land  and  naval 
forces  of  the  United  States  or  militia,  whenever 
necessary,  to  prevent  a  violation  and  enforce 
the  due  execution  of  this  Act. 

Can  it  be  seriously  contended  that  all  this 
legislation  had  no  other  object  than  the  pun- 
ishment of  colored  persons  charged  with  crime 
for  whose  punishment  sufficient  provision  had 
already  been  made  by  the  laws  of  the  various 
States?  It  is  obvious  that  the  intention  of  Con- 
gress was  to  create  equality  of  civil  rights 
throughout  the  country.  In  some  of  the  States 
colored  persons  (notwithstanding  they  had  been 
emancipated,  made  freemen  by  an  Act  of  na- 
tional sovereignty)  were  denied  the  right  to  tes- 
tify against  white  persons  who  had  committed, 
crimes  affecting  colored  persons. 

This  was  a  substantial  denial  of  justice. 
Congress  met  this  evil  by  giving  to  colored 

Eersons  the  same  right  to  testify  that  is  enjoyed 
y  white  citizens;  and  in  order  to  enforce  this 
grant  of  right,  gave  jurisdiction  to  the  courts 
of  the  United  States  of  all  causes,  civU  and 
criminal,  affecting  them. 

This,  then,  is  a  remedial  statute,  and  should 
be  so  construed  as  to  effectuate  the  purpose  and 
intention  of  Congress.  Its  purpose  is  to  rem- 
edy an  existing  mischief,  and  to  give  more 
speedy  remedy  for  a  right.  Bac.  Abr.,  tit. 
Statutes,  251. 

Even  a  penal  statute  must  not  be  construed 
so  strictly  as  to  defeat  the  obvious  intention  of 
the  Legislature. 

U,  8,  V.  WiUherger,  6  Wheat..  9t$;  U,  8.  v. 
Morris,  14  Pet.,  475;  Com.  v.  Loring,  8  Pick., 
874;  U.  8.  v.  HariweU,  6  Wall.,  385  (78  U.  S., 
XVIII..  880);  U.  8.  v.  Kirby,  7  Wall..  482  (74 
U.  8.,  XIX.,  278);  1  Bish.  Cr.  L.,  23tf. 

If  the  true  construction  of  the  Sd  section  of 
the  Act  in  question  be  not  as  herein  contended 
for,  it  is  dimcult,  if  not  impossible,  to  perceive 
what  Congress  intended  in  the  enactment  of 
said  section. 

Mr,  JustCee  Strong^  delivered  the  opinion 
of  the  court: 

The  plaintiffs  in  error,  defendants  below, 
were  Indicted  in  the  Circuit  Court  for  the  Dis 
trict  of  Kentucky,  for  the  murder  within  that 
District  of  a  colored  woman  named  Lucy 
Armstrong.  The  indictment  contained  three 
counts,  all  of  them  charging  the  murder  in  the 
usual  form  of  indictments  for  that  offense,  and 
with  sufficient  certainty.  But  in  order  to  show 
jurisdiction  in  the  Circuit  Court  of  the  United 
Slates,  an  averment  was  made  in  the  first 
count  that  the  said  Lucy  Armstrong  was  a  citi 
zen  of  the  United  States,  having  been  born 
therein,  and  not  subject  to  any  foreign  power; 
that  she  was  of  the  African  race  and  above  the 
age  of  seventy-five  years;  that  BIyew  and  Ken 
nard  (the  persons  indicted)  were  white  persons, 
each  of  them  at  the  time  of  the  alleged  killing 
and  murder  above  the  age  of  eighteen  years; 
that  the  said  killing  and  murder  done  and  com 
mitted  as  averred,  was  seen  and  witnessed  by 
one  Richard  Foster  and  Laura  Foster,  citizens 
of  the  United  States,  having  been  born  therein 


and  not  subject  to  anv  foreign  power,  both  of 
the  African  race;  and  that  the  said  Lucy  Arm- 
strong, Richard  Foster  and  Laura  Foster  were 
then  and  there  denied  the  right  to  testify 
against  the  said  BIyew  and  Eennard,  or  either 
or  them,  concerning  the  said  killing  and  mar- 
der,  in  the  courts  and  judicial  tribunals  of  the 
State  of  Kentucky,  solely  on  account  of  their 
race  and  color.  The  second  and  third  oouats 
contain  substantially  the  same  averments. 

To  this  indictment  the  defendants  pleaded 
specially,  that  before  it  was  found,  they  had 
been  in  custody  of  the  authorities  of  the  State 
and,  after  examination,  had  been  held  to  an- 
swer for  the  killing  of  Lucy  Armstrong, which 
was  the  same  offense  as  that  charged  in  the 
circuit  court;  but  on  demurrer,  the  plea  was 
overruled,  and  the  case  went  to  trial  upon  the 
issues  found  by  a  replication  to  the  plea  of  not 
guilty.  During  the  progress  of  the  trial,  the 
court  sealed  several  exceptions  to  the  admission 
of  evidence  offered  by  the  United  States,  and  a 
verdict  of  "  Guilty  "  having  been  returned,  a 
motion  was  made  in  arrest  of  judgment,  which 
the  court  also  overruled  The  ground  ailesed 
for  this  motion  was,  that  "  The  facts  stated  in 
the  indictment  did  not  constitute  a  public  of- 
fense within  the  jurisdiction  of  the  court."* 
There  are  thus  three  questions  presented  bj  the 
record.    They  are: 

First.  Whether  the  Circuit  Court  had  Joria- 
diction  of  the  offense  charged  in  the  indict- 
ment. Second.  Whether  the  court  erred  in  epa»- 
taining  the  demurrer  to  the  defendant's  apeciai 
plea.  Third.  Whether  the  evidence,  to  which 
the  defendants  objected,  should  have  been  re- 
ceived. 

Addressing  ourselves  to  the  first  of  these 
questions,  it  may  be  remarked  that  clearly  the 
circuit  court  had  no  jurisdiction  of  the  crime 
of  murder  committed  within  the  District  of 
Kentucky »  unless  it  was  conferred  by  the  3d 
section  of  the  Act  of  Congress  of  April  9, 1866, 
entitled  "  An  Act  to  Protect  All  Persons  in  the 
United  States  in  their  Civil  Rights,  and  Fur- 
nish the  Means  of  their  Vindication."  The 
first  of  that  Act  declared  all  persons  bom  in 
the  United  States,  and  not  subject  to  any  for- 
eign power,  excluding  Indians  not  taxed,  to  be 
citizens  of  the  United  States,  and  it  enacted 
that  "  Such  citizens,  of  every  race  and  color. 
shall  have  the  same  rights  in  every  State  and 
Territory  in  the  United  States  to  make  and  en> 
force  contracts;  to  sue,  to  be  parties  and  ^ve 
evidence;  to  inherit,  to  purchase,  lease,  aell. 
hold  and  convey  real  and  personal  property. 
and  to  have  full  and  equal  benefit  of  alt  laws 
and  proceedings  for  the  security  of  person  and 
property  as  is  enjoyed  by  white  citizens^  and 
shall  be  subject  to  like  punishment,  paina  and 
penalties  and  to  none  other,  any  law,  statute, 
ordinance,  re|:ulation  or  custom  to  the  contrary 
notwithstanding." 

The  2d  section  enacted  "That  any  person 
who.  under  color  of  any  law,  statute,  ordinance, 
regulation  or  custom,  shall  subject  or  cause  to 
be  subjected  any  inhabitant  of  any  State  or  Ter- 
ritory to  the  deprivation  of  any  "right,  secured 
or  protected  by  the  Act,  or  to  different  punish- 
ment, pains  or  penalties  on  account  of  such 
person  having  at  any  time  been  held  in  a  con- 
dition of  slavery  or  involuntary  servitude,  ex- 
cept as  a  punishment  for  crime,  whereof  the 
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party  shall  have  been  duly  convicted,  or  by 
reason  of  his  color  or  race,  than  is  prescribed 
/or  the  punishment  of  white  persons,  shall  be 
deemed  guilty  of  a  misdemeanor,  and  shall,  on 
conviction  thereof,  be  punished"  as  therein 
pr&scribed. 

Then  followed  the  8d  section,  which  contains 
the  enactment "  That  the  District  Courts  of  the 
United  States,  within  their  respective  districts 
shall  have,  exclusively  of  the  court  of  the  sev- 
eral States,  cognizance  of  all  crimes  and  of 
fenses  committed  against  the  provisions  of  this 
Act.  and  also  concurrently  with  the  Circuit 
Court  of  the  United  States,  of  all  causes,  civil 
and  criminal,  affecting  persons  who  are  denied 
or  cannot  enforce  in  the  courts  or  judicial  tri- 
bunals of  the  State  or  the  locality  where  they 
may  be,  an^  of  the  rights  secured  to  them  by 
the  1st  section  of  the  Act."  The  section  then 
provided  for  removal  into  the  Federal  Courts, 
of  any  suit  or  prosecution,  civil  or  criminal, 
which  had  been  or  might  thereafter  be  com- 
menced against  any  such  person  for  any  cause 
whatever. 

It  must  be  admitted  that  the  crimes  and  of- 
fenses of  which  the  District  Courts  are,  by  this 
section,  ^ven  exclusive  jurisdiction,  are  only 
those  which  are  against  the  provisions  of  the 
Act,  or  those  enumerated  in  the  2d  and  6th  sec- 
tions, and  that  the  "causes,  civil  and  criminal," 
over  which  jurisdiction  is,  by  the  2d  clause  of 
of  the  section,  conferred  upon  the  District  and 
Circuit  Courts  of  the  United  States  concurrent- 
ly, are  other  than  those  of  which  exclusive  ju- 
risdiction is  given  to  the  District  Court.  They 
are  described  as  causes  "affecting  persons  who 
are  denied,  or  cannot  enforce  in  the  courts  or 
judicial  tribunals  of  the  State,  or  locality,  where 
they  may  be,  any  of  the  rights  secured  to  them 
by  the  1st  section  of  the  Act." 

Was,  then,  the  prosecution,  or  indictment, 
against  these  defendants  a  cause  affecting  any 
such  person  or  persons?  If  it  was,  then  by  the 
provisions  of  the  Act  it  was  within  the  juris- 
diction of  the  court ;  and  if  it  was  not,  that  court 
had  no  jurisdiction. 

It  was,  the  record  shows,  an  indictment  for 
the  murder  of  Lucy  Armstrong,  a  citizen  of  the 
United  States  of  the  African  race,  and  it  con- 
tained an  averment  that  other  citizens  of  the 
United  States  of  the  same  race,  witnessed  the 
alleged  murder.  It  contained  also  an  averment 
that  those  other  persons,  namely:  Richard 
Foster  and  Laura  Foster,  as  well  as  the  de- 
ceased Lucy  Armstrong,  were,  on  account  of 
their  race  and  color,  denied  the  right  to  testify 
against  the  defendants,  ^r  either  of  them,  of 
and  concerning  the  killing  and  murder,  in  the 
courts  and  judicial  tribunals  of  the  State  of 
Kentucky. 

We  are  thus  brought  to  the  question  whether 
a  criminal  prosecution  for  a  public  offense  is  a 
cause  '*  affecting"  within  the  meaning  of  the 
Act  of  Congress,  persons  who  may  be  called  to 
testify  therein.  Obviously  the  only  parties  to 
such  a  cause  are  the  Government  and  the  per- 
sons indicted.  They  alone  can  be  reached  by 
any  judgment  that  may  be  pronounced.  No 
judgment  can  either  enlarge  or  diminish  the 
personal,  relative,  or  property  rights  of  any 
others  than  those  who  are  parties.  It  is  true 
there  are  some  cases  which  may  affect  the  rights 
of  property  of  persons  who  are  not  parties  to 
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the  record.  Such  cases,  however,  are  all  of  a 
civil  nature,  and  none  of  them  even  touch  rights 
of  persons.  But  an  indictment  prosecuted  by 
the  Government  against  an  alleged  criminal,  is 
a  cause  in  which  none  but  the  parties  can  have 
any  concern,  except  what  is  common  to  all  the 
members  of  the  community.  Those  who  may 
possibly  be  witnesses,  either  for  the  prosecution 
or  for  the  defense,  are  no  more  affected  by  it 
than  is  every  other  person,  for  any  one  may  be 
called  as  a  witness.  It  will  not  be  thought  that 
Congress  intended  to  give  to  the  District  and 
Circuit  Courts  jurisdiction  over  all  causes  both 
civil  and  criminal.  They  have  expressly  con- 
fined  it  to  causes  affecting  certain  persons.  And 
yet,  if  all  those  who  may  be  called  as  witnesses 
in  a  case,  and  who  may  be  alleged  to  be  im- 
portant witnesses,  were  intended  to  be  described 
in  the  class  of  persons  affected  by  it,  and  if  the 
Jurisdiction  of  the  Federal  Courts  can  be  in- 
voked by  the  assertion  that  there  are  persons 
who  may  be  witnesses,  but  who,  because  of 
their  race  or  color,  are  incompetent  to  testify  in 
the  courts  of  the  State,  there  is  no  cause  either 
civil  or  criminal  of  which  those  courts  may  not 
at  the  option  of  either  party  Uke  jurisdiction. 
The  Statute  of  Kentucky  which  was  in  exist- 
ence when  this  indictment  was  found,  and 
which  denied  the  right  of  Richard  Foster  and 
Laura  Foster  to  testify  in  the  courts  of  the  State, 
enacted  as  follows:  "that  a  slave,  negro  or 
Indian  shall  be  a  competent  witness  in  the  case 
of  the  Commonwealth  for  or  against  a  slave, 
negro  or  Indian,  or  in  a  civil  case  to  which 
only  negroes  or  Indians  are  parties,  but  in  no 
other  case."  It  will  be  observed  that  this  stat- 
ute "prohibits  the  testimony  of  colored  persons 
either  for  or  against  a  white  person  in  any  civil 
or  criminal  cause  to  which  he  may  be  a  partv. 
If,  therefore,  they  are  persons  affected  by  the 
cause,  whenever  they  might  be  witnesses  were 
they  competent  to  testify,  it  follows  that  in  any 
suit  between  white  citizens,  jurisdiction  might 
be  taken  by  the  Federal  Courts  whenever  it 
was  alleged  that  a  citizen  of  the  African  race 
was  or  might  be  an  important  witness.  And 
such  an  allegation  might  always  be  made.  So 
in  all  criminal  prosecutions  against  white  per- 
sons a  similar  allegation  would  call  into  exist- 
ence the  like  jurisdiction.  We  cannot  think 
that  such  was  the  purpose  of  Congress  in  the 
Statute  of  April  9,  1866.  It  would  seem  rather 
to  have  been  to  afford  protection  to  persons  of 
the  colored  race  by  giving  to  the  Federal  Courts 
jurisdiction  of  cases,  the  decision  of  which 
might  injuriously  affect  them  either  in  their 
personal,  relative,  or  property  rights,  whenever 
they  are  denied  in  the  State  Courts  any  of  the 
rights  mentioned  and  assured  to  them  in  the  Ist 
section  of  the  Act. 

Nor  can  it  be  said  that  such  a  construction 
allows  little  or  no  effect  to  the  enactment.  On 
the  contrary,  it  concedas  to  it  a  far  reaching 
purpose.  That  purpose  was  to  guard  all  the 
declared  rights  of  colored  persons,  in  all  civil 
actions  to  which  they  may  be  parties  in  interest, 
by  giving  to  the  District  and  Circuit  Courts  of 
the  united  States  jurisdiction  of  such  actions 
whenever  in  the  State  Courts  any  right  enjoyed 
by  white  citizens  is  denied  them.  And  in  crim- 
inal prosecutions  against  them,  it  extends  a  like 
protection.  We  cannot  be  expected  to  be  igno- 
rant of  Uie  conditions  of  things  which  existed 
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when  the  statute  was  enacted,  or  of  the  evils 
which  it  was  intended  to  remedy.  It  is  well 
known  that  in  many  of  the  States,  laws  existed 
which  subjected  colored  men  convicted  of  crim- 
inal offenses  to  punishments  different  from  and 
often  severer  tlian  those  which  were  inflicted 
upon  white  persons  convicted  of  similar  offenses. 
The  modes  of  trial  were  also  different,  and  the 
right  of  trial  by  jurv  was  sometimes  denied 
them.  It  is  also  well  known  that  in  many 
quarters  prejudicies  existed  a^inst  the  colored 
race,  which  naturally  affected  the  administra- 
tion of  justice  in  the  State  Courts. and  operated 
harshly  when  one  of  that  race  was  a  parU*  ac- 
cused. These  were  evils,  doubtless,  which  the 
Act  of  Congress  had  in  view,  and  which  it  in- 
tended to  remove.  And  so  far  as  it  reaches,  it 
extends  to  both  races  the  same  rights,  and  the 
same  means  of  vindicating  them. 

In  view  of  these  considerations  we  are  of 
opinion  that  the  case  now  before  us  is  not  within 
the  provhdoDP  of  the  Act  of  April  9,  1866,  and 
that  the  circuit  court  had  not  jurisdiction  of 
the  crime  of  murder  committed  in  the  District 
of  Kentucky,  merely  because  two  persons  who 
witnessed  the  murder  were  citizens  of  the  Afri- 
can race,  and  for  that  reason  incompetent  by 
the  law  of  Kentucky  to  testify  in  the  courts  of 
that  State.  They  are  not  persons  affected  by 
the  cause. 

We  need  hardly  add  that  the  jurisdiction  of 
the  circuit  court  is  not  sustained  by  the  fact 
averred  in  the  indictment  that  Lucy  Armstrong, 
the  person  murdered,  was  a  citizen  of  the  Afri- 
can race,  and  for  that  reason  denied  the  right 
to  testify  in  the  Kentucky  courts.  In  no  sense 
can  she  be  said  to  be  anected  by  the  cause. 
Manifestly  the  Act  refers  to  persons  in  existence. 
She  was  the  victim  of  the  frightful  outrage 
which  gave  rise  to  the  cause,  but  she  is  beyond 
beiug  affected  by  the  cause  itself. 

The  conclusions  to  which  we  have  come  are 
sustained,  we  think,  fully  by  the  judgment  of 
this  court  in  United  States  yf,  Ortega,  11  Wheat., 
467,  in  which  the  opinion  was  delivered  by  Mr. 
Justice  Washington.  It  was  the  case  of  an  in- 
dictment in  the  circuit  court  for  offering  vio- 
lence to  the  person  of  the  Spanish  minister,  con- 
trary to  the  law  of  nations  and  the  Act  of  Con- 
gress. The  2d  section  of  the  3d  article  of  the 
Constitution  ordains  that  the  judicial  power  of 
United  Slates  shall  extend  to  all  cases  affecting 
amtutssadors,  other  public  ministers  and  con- 
suls, and  that  in  all  cases  affecting  ambassadors, 
other  public  ministers  and  consuls,  the  Su 
preme  Court  shall  have  original  jurisdiction. 
The  defendant  was  convicteu,  and  on  motion 
in  arrest  of  judgment,  the  question  was  pre- 
sented to  this  coui^t  (and  it  was  the  only  one  de- 
cided) whether  it  was  a  case  affecting  an  am- 
bassador, or  other  public  minister.  The  court 
unanimously  ruled  that  it  was  not.  The  violence 
out  of  which  the  indictment  grew  was  com- 
mitted upon  a  public  minister,  and  he  was  a 
competent  and  material  witness.  But  he  was 
ruled  to  be  not  a  person  affected  by  the  case, 
becouse  it  was  a  public  prosecution  instituted 
and  conducted  by  and  in  the  name  of  the  Unit- 
ed States,and  for  the  purpose  of  vindicating  the 
laws  of  nations  and  that  of  the  United  Slates, 
in  the  person  of  a  public  minister,  offended  by 
an  assault  committed  on  him  by  a  private  indi 
vidual.  It  is,  said  the  court,  a  case,  then,  which 

642 


affects  the  United  States  and  the  individual 
whom  they  set'k  to  punish;  but  one  in  which 
the  minister  himself,  although  he  was  the  per- 
son injured  by  the  assault,  has  no  concern, 
either  in  the  event  of  the  prosecution  or  in  the 
cobts  attending  it.  What  was  meant  by  the  phrase 
"a  case  affecting*'  was  thus  early  defined,  and 
we  are  bound  to  presume  that  C<mgre8s.  when 
they  used  the  same  word  •"affecting"  in  the  Act 
of  1866,  intended  to  have  it  bear  its  defined 
meaning.  This  is  according  to  a  well  known 
rule  of  construction. 

An  attempt  has,  however,  been  made  to  di<- 
criminate  between  the  words  "case  affecting" 
as  found  in  the  constitutional  provision,  and  the 
words  "cause  affecting"  contained  in  the  Act 
of  Congress.  We  are  unable  to  perceive  any 
substantial  ground  for  a  distinction.  The  words 
'*  case  "  and  "  cause  "  are  constantly  used  as 
synonyms  in  statutes  and  judicial  decisions, 
each  meaning  a  proceeding  in  court ;  a  suit  or 
action.  Surely  on  court  can  have  jurisdiction 
of  either  a  case  or  a  cause  until  it  is  pre&ented 
in  the  form  of  an  action.  We  regard,  therefore. 
The  United  States  V.  Ortega  9^^  an  authority  di- 
rectly in  point  to  the  effect  that  witnesses  in  a 
criminal  prosecution  arc  not  persons  affected  by 
the  cause.  It  necessarily  results  from  this  that 
jurisdiction  of  the  offense  for  which  these  de- 
fendants were  indicted, was  not  conferred  upon 
the  Circuit  Court  by  the  Act  of  Congress. 

It  is  unnecessary,  therefore,  to  consider  the 
other  questions  presented  by  the  record. 

I7ie  judgment  of  the  Circuit  Court  is  reversed. 

l%e  Chief  JuHtiee  was  not  present  at  the  argu- 
ment, and  he  has  taken  no  part  in  the  decision. 

Mr,  Justice  Bradley*  dissenting: 

I  dissent  from  the  opinion  of  the  court  in  thi§ 
case  for  the  following  reasons: 

The  case  was  an  indictment  found  in  the  Cir- 
cuit Court  of  the  United  Slates  for  the  District 
of  Kentucky,  for  October  Term,  1868,  charg- 
ing the  defendants  (the  now  plaintiffs  in  error) 
with  the  murder  of  Lucy  Armstrong,  a  citizen 
of  the  United  States,  of  the  African  race,  the 
defendants  being  white  persons,  and  the  wit- 
nesses of  the  murder  being  of  the  African  race, 
having  no  right  to  testify  against  the  defend- 
ants in  a  Court  of  Kentucky  by  the  laws  there- 
of, said  right  being  denied  them  on  account  of 
their  race  and  color.  The  evidence  in  the  case 
demonstrated  the  fact  that  the  defendants  went 
to  the  cabin  of  Jack  Foster,  a  colored  man,  in 
the  evening,  and,  after  sitting  a  while,  coolly 
proceeded  to  kill  the  family,  and  succeeded  m 
killing  Lucy  Arm<itr«ng,  a  blind  woman  over 
ninety  years  old,  Foster's  mother-m-law ;  also 
Jack  Foster  and  his  wife  and  their  son  Richard; 
two  of  the  children  escaped  and  were  witne«.se> 
in  the  cause.  One  of  the  defendants  was  heard 
to  say  to  the  other,  a  short  time  previous  to  the 
occurrence,  that  he  thought  there  there  would 
soon  t)e  another  war  about  the  niggers;  that 
when  it  did  come  he  intended  to  go  to  killing 
niggers;  and  he  was  not  sure  that  he  would  not 
begin  his  work  of  killing  them  before  the  war 
should  actually  commence. 

By  the  laws  of  Kentucky,  at  the  time  the  in- 
dictment was  found,  negroes  could  not  testify 
against  white  persons.  The  indictment  wa4 
found  and  prosecuted  under  the  Civil  Rights 
Bill,  passed  April  9,  1866. 


1871. 


Bltaw  v.  Unxtbd  Statbb. 


681-601 


The  bill  referred  to  was  primarily  intended 
to  carry  out,  in  all  its  length  and  breadth,  and 
to  all  it£  legitimate  consequences,  the  then  re- 
cent constitutional  amendment  abolishing  slav- 
enr  in  the  United  States,  and  to  place  persons 
oi  African  descent  on  an  equality  of  rights  and 
privileges  with  other  citizens  of  the  United 
States.  To  do  this  effectually  it  was  not  only 
necessary  to  declare  this  equality  and  impose 
penalties  for  its  violation,  but.  as  far  as  practi- 
cable, to  counteract  those  unjust  and  discrimi- 
nating laws  of  some  of  the  States  by  which  per- 
sons of  African  descent  were  subjected  to  pun- 
ishments of  peculiar  harshness  and  ignominy, 
and  deprived  of  rights  and  privileges  enjoyed 
by  white  citizens. 

This  general  scope  and  object  of  the  Act  will 
often  furnish  us  a  clue  to  its  just  construction. 
It  may  be  remarked,  however,  that  the  terms  of 
the  Act  are  broad  enough  to  embrace  other  per- 
sons as  well  as  those  of  African  descent,  but 
that  is  a  point  not  now  in  question  in  this  case. 

The  l^t  section  declares  that  all  persons  born 
in  the  United  Slates,  not  subject  to  a  foreign 
power,  and  not  including  untaxed  Indians,  are 
citizens  of  the  United  States,  and  that  such  citi- 
zens, of  every  race  and  color,  without  regard  to 
previous  condition  of  slavery,  shall  have  the 
same  right,  in  every  State  and  Territory  in  the 
United  States,  to  make  and  enforce  contracts; 
to  sue,  be  parties,  and  give  evidence;  to  inherit, 
purchase,  lease,  sell,  hold,  and  convey  real  and 
personal  property,  and  to  the  full  and  equal 
benefit  of  all  laws  and  proceedings  for  the  se- 
curity of  person  and  property,  as  is  enjoyed  by 
white  citizens,  and  shall  be  subject  to  like  pun- 
ishment, pains  and  penalties,  and  to  none  other, 
any  law  or  custom  to  the  contrary  notwith- 
standing^. 

This  IS  the  fundamental  section  of  the  Act. 
All  that  follows  is  intended  to  secure  and  vin- 
dicate, to  the  objects  of  it,  the  rights  herein  de- 
clared, and  to  establish  the  requisite  machinery 
for  that  end. 

This  section  is  in  direct  conflict  with  those 
state  laws  which  forbade  a  free  colored  person 
to  remove  to  or  to  pass  through  the  State,  from 
having  firearms,  from  exercising  the  functions 
of  a  minister  of  the  gospel,  and  from  keeping  a 
house  of  entertainment;  laws  which  prohibited 
all  colored  persons  from  being  taught  to  read 
and  write,  from  holding  or  conveying  property, 
and  from  being  witnesses  in  any  case  where  a 
white  person  was  concerned ;  and  laws  which 
subjected  them  to  cruel  and  ignominious  pun- 
ishments not  imposed  upon  white  persons,  such 
as  to  be  sold  as  vagrants,  to  be  tied  to  the  whip- 
ping post,  etc.,  etc.  All  these,  and  all  other  dis 
criminations,  were  intended  to  be  abolished  and 
done  away  with. 

The  2d  section  makes  it  a  misdemeanor,  pun- 
ishable by  fine  or  imprisonment,  for  any  per- 
son, under  color  of  any  law  or  custom,  to  de- 
prive any  inhabitant  of  a  Stale  or  Territory  of 
any  right  secured  by  the  Act,  or  to  subject  him 
to  different  punishment  or  penalties  on  account 
of  his  having  been  a  slave,  or  by  reason  of  his 
color  or  race,  than  is  prescribed  for  the  punish- 
ment of  white  persons. 

The  8d  section  proceeds  to  confer  upon  the 
District  Courts  of  the  United  States,  exclusive 
of  the  State  Courts,  jurisdiction  to  try  these  of • 
fenseSy  and  then  follows  the  clause  under  which 
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the  indictment  in  the  present  case  was  found, 
declaring  that  the  said  district  courts  shall  also 
have  cognizance,  concurrently  with  the  Circuit 
Courts  of  the  United  States,  '*of  all  causes, 
civil  and  criminal,  affecting  persons  who  are  de- 
nied, or  cannot  enforce  intbecourts  or  judicial 
tribunals  of  the  State,  or  locality  where  they 
may  be,  any  of  the  rights  secured  to  them  by 
the  1st  section,"  with  right  of  removal  of  causes 
from  State  Courts,  etc.  It  is  evident  that  the 
provisions  of  the  2d  section,  making  it  a  crimi- 
nal offense  to  deprive  a  person  of  his  rights,  or 
to  subject  him  to  a  discriminating  punishment, 
would  fail  to  reach  a  great  number  of  cases 
which  the  broad  and  liberal  provisions  of  the  Ist 
section  were  intended  to  cover  and  protect.  The 
clause  in  question  is  intended  to  reach  these 
cases,  or,  at  least,  a  large  class  of  them.  It  pro- 
vides a  remedy  where  the  State  refuses  to  give 
one;  where  the  mischief  consists  in  inaction  or 
refusal  to  act.  or  refusal  to  give  requisite  relief; 
whereas. the  2d  section  provides  for  actual,  pos- 
itive invasion  of  rights.  Thus,  if  the  Slate 
should  refuse  to  allow  a  freedom  to  sue  in  its 
courts,  thereby  denving  him  judicial  relief,  or 
should  fail  to  provide  laws  for  the  punishment 
of  white  persons  guilty  of  criminal  acts  a^inst 
his  person  or  property,  thereby  denying  him  ju- 
dicial redress,  there  can  be  no  doubt  that  the 
case  would  come  within  the  scope  of  the  clause 
under  consideration.  Suppose  that,  in  any  State, 
assault  and  battery,  mayhem — nay,  murder  it- 
self, could  be  perpetrated  upon  a  colored  man 
with  impunity,  no  law  being  provided  for  pun- 
ishing the  offender,  would  not  that  be  a  case  of 
denial  of  rights  to  the  colored  population  of 
that  State?  Would  not  the  clause  of  the  Civil 
Rights  Bill  now  under  consideration  give  juris- 
diction to  the  United  States  Courts  in  such  a 
case?  Tet,  if  an  indictment  should  be  found 
in  one  of  those  courts  against  the  offender,  the 
technical  parties  to  the  record  would  only  be 
the  United  States  as  plaintiff  and  the  criminal 
as  defendant.  Nevertheless  could  it  be  said, 
with  any  truth  or  justice,  that  this  would  not  be 
a  cause  affecting  persons  denied  the  rights  se- 
cured to  them  by  the  1st  section  of  the  law? 

The  case  before  us  is  just  as  clearly  within 
the  scope  of  the  law  as  such  a  case  would  be.  I 
do  not  put  it  upon  the  ground  that  the  witnesses 
of  the  murder,  or  some  of  them,  are  colored 
persons,  disqualified  by  the  laws  of  Kentucky 
to  testify,  but  on  the  ground  that  the  cause  is 
one  affecting  the  person  murdered, as  well  as  the 
whole  class  of  persons  to  which  she  belonged. 
Had  the  case  been  simple  assault  and  battery, 
the  injured  party  would  have  been  deprived  of 
a  right,  enjoyed  by  every  white  citizen,  of  en- 
tering a  complaint  before  a  magistrate,  or  the 
grand  jury,  and  of  appearing  as  a  witness  on 
the  trial  of  the  offender.  I  say  "right"  for  it 
is  a  right,  an  inestimable  right,  that  of  invoking 
the  penalties  of  the  law  upon  those  who  crimi- 
nally or  feloniously  attack  our  persons  or  our 
property.  Civil  society  has  deprived  us  of  the 
natural  right  of  avenging  ourselves,  but  it  has 
preserved  to  us,  all  the  more  jealously,  the  right 
of  bringing  the  offender  to  justice.  By  the  com- 
mon law  of  England  the  injured  party  was  the 
actual  prosecutor  of  criminal  offenses,  althouj^h 
the  proceeding  was  in  the  King's  name;  but  m 
felonies,  which  involved  a  forfeiture  to  the 
Crown,of  the  criminal's  property, it  was  also  the 
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duty  of  the  CrowD  officers  to  Buperintend  the 
prosecution.  And,  although  in  this  country  it 
IS  almost  the  universal  practice  to  appoint  pub- 
lic and  official  prosecutors  in  criminal  cases,yet 
it  is  the  ri^ht  of  the  injured  party,  and  a  duty 
he  owes  to  society,  to  furnish  what  aid  he  can 
in  bringing  the  offender  to  justice;  and  an  im- 
portant part  of  that  right  and  duty  consists  in 
giving  evidence  against  him. 

To  deprive  a  whole  class  of  the  community 
of  this  right,  to  refuse  their  evidence  and  their 
sworn  complaints,  is  to  brand  them  with  a 
badge  of  slavery:  is  to  expose  them  to  wanton 
insults  and  fiendish  assaults;  is  to  leave  their 
lives,  their  families,  and  their  property  unpro- 
tected by  law.  It  gives  unrestricted  license  and 
impunity  to  vindictive  outlaws  and  felons  to 
rush  upon  these  helpless  people  and  kill  and 
slay  them  at  will,  as  was  done  in  this  case.  To 
say  that  actions  or  prosecutions  intended  for 
the  redress  of  such  outrages  are  not  "causes 
affecting  the  persons'*  who  are  the  victims  of 
them,  is  to  take,  it  seems  to  me,  a  view  of  the 
law  too  narrow,  too  technical  and  too  forget- 
ful of  the  libera]  objects  it  had  in  view.  If,  in 
such  a  raid  as  I  have  supposed,  a  colored  per 
son  is  merely  wounded  or  maimed,  but  is  sttll 
capable  of  making  com  plaint,  and  on  appearing 
to  do  so.  has  the  doors  of  justice  shut  in  his  face 
on  the  ground  that  he  is  a  colored  person,  and 
cannot  testify  against  a  white  citizen,  it  seems 
almost  to  me  almost  a  stultification  of  the  law  to 
say  that  the  case  is  not  within  its  scope.  Let  us 
read  it  once  more:  **  The  District  Courts  shall, 
concurrently  with  the  Circuit  Courts, have  cog- 
nizance of  all  causes,  civil  and  criminal,  af- 
fecting persons  who  are  denied  or  cannot  en- 
force in  the  courts  or  judicial  tribunals  of  the 
State  or  locality  where  they  may  be,  any  of 
the  rights  secured  to  them  oy  the  1st  section 
of  this  Act." 

If  the  case  above  supposed  is  within  tne  Act 
(as  it  assuredly  must  be)  does  it  cease  to  be  so 
when  the  violence  offered  is  so  great  as  to  de- 
prive the  victim  of  life?  Such  a  construction 
would  be  a  premium  on  murder.  If  mere  vio- 
lence offered  to  a  colored  person  (who,  by  the 
law  of  Kentucky,  was  denied  the  privilege  of 
complaint)  gives  the  United  Stales  Court  ju- 
risdiction, when  such  violence  is  short  of  being 
fatal,  that  jurisdiction  cannot  cease  when  death 
is  the  result.  The  reason  for  ita  existence  is 
stronger  than  before.  If  it  would  have  been  a 
cause  aff(-cting  him  when  living,  it  will  be  a 
cause  affecting  him  though  dead.  The  object 
of  prosecution  and  punishment  is  to  prevent 
crime,  as  well  as  to  vindicate  public  justice. 
The  fear  of  it,  the  anticipation  of  it,  stands  be- 
tween the  assassin  and  his  victim  like  a  vindic- 
tive shade.  It  arrests  his  arm  and  loosens  the  dag- 
ger from  his  grasp.  Should  not  the  colored 
man  have  the  legis  of  this  protection  to  guard 
his  life,  as  well  as  to  guard  his  limbs  or  prop- 
erty? Should  he  not  enjoy  it  in  equal  degree 
with  the  white  citizen?  In  a  large  and  lust 
sense,  can  a  prosecution  for  his  murder  affect 
him  any  less  than  a  prosecution  for  an  assault 
upon  him?  He  is  interested  in  both  alike. 
They  are  his  protection  against  violence  and 
wrong.  At  all  events  it  cannot  be  denied  that 
the  entire  class  of  persons  under  disability  is 
affected  by  prosecutions  for  wrongs  done  to  one 
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of  their  number,  in  which  they  are  not  permit- 
ted to  testify  in  the  State  Courts. 

I  am  well  aware  of  the  case  of  Ortega,  who 
was  indicted  in  the  Circuit  Court  for  offering 
violence  to  the  person  of  the  Spanish  minister. 
The  defendant  claimed  that  it  was  "  a  case  af 
fecting  a  public  minister"  and  under  the  Consti- 
tution cognizable  only  in  the  Supreme  Court. 
But  the  court,  taking  the  strict  and  technical 
view,  decided  that,  being  a  criminal  case,  in 
which  the  United  States  was  plaintiff  and  of- 
fender was  defendant,  they  only  were  the  par- 
ties whom  the  case  affected.  Conceding  that 
this  decision  was  good  law  for  the  purposes  of 
that  case,  I  do  not  feel  that  I  am  bound  by  it  in 
this.  The  effect  of  that  decision  was,  that  the 
Constitution  in  giving  the  Supreme  Court  ju- 
risdiction in  cases  affecting  ambassadors,  other 
public  ministers  and  consuls,  only  intended  to 
give  these  public  persons  the  right  to  sue  and 
be  sued  in  the  Supreme  Court.  In  the  case  be- 
fore us,  I  think  Congress  meant  a  great  deal 
more  than  this  when  it  gave  the  United  Statt^ 
Courts  cognizance  of  all  causes,  civil  and  crim- 
inal, affecting  persons  who  are  denied  or  cannot 
enforce  in  the  courts  of  the  State  any  of  the 
rights  secured  by  the  1st  section  of  the  Act. 

I  have  considered  the  case  irrespective  of  the 
fact  that  the  witnesses  of  the  transaction  were 
all  colored  people,  who,  at  the  time  this  indict 
ment  was  found,  were  denied  the  right  to  tes- 
tify against  white  persons  in  Kentucky.  I 
have  placed  it  on  the  sole  ground,  that  prose- 
cutions for  crimes  committed  against  colored 
persons  are  causes  which,  in  the  sense  of  the 
Civil  Rights  Bill,  most  seriously  affect  them; 
and  that  in  Kentucky  they  were  denied  the  privi- 
lege of  being  witnesses  in  these  causes.  I  d«> 
not  mean  to  be  understood  as  saying  that  every 
cause  in  which  a  colored  person  may  be  called 
as  a  witness,  for  that  reason  belongs  to  the 
cognizance  of  the  United  States  Couru.  In  or 
dinary  cases  of  a  civil  character,  the  party  call- 
ing such  a  person  as  a  witness  is  the  person  af- 
fected. Such  party,  be  he  black  or  white,  may 
except  to  the  rejection  of  his  witness,  and 
bring  the  case  to  this  court  by  writ  of  error 
from  the  State  Court  of  last  resort  under  the 
25th  section  of  the  Judiciary  Act.  A  defend- 
ant in  a  criminal  prosecution  may  do  the  same 
thing  where  a  bill  of  exceptions  is  allowed  in 
criminal  cases. 

To  conclude,  I  have  no  doubt  of  the  power 
of  Congress  to  pass  the  laws  now  under  con5ud- 
eration.  Slavery, when  it  existed,  extended  itn 
influence  in  every  direction,  depressing  and 
disfranchising  the  slave  and  his  race  in  every 
possible  way.  Hence,  in  order  to  give  full 
effect  to  the  national  will  in  abolishing  slavery. 
it  was  necessary  in  some  way  to  counteract  tbe$v 
various  disabilities  and  the  effects  flowing  from 
them.  Merely  striking  off  the  fetters  of  the 
slave,  without  removing  the  incidents  and  con- 
sequences of  slavery,  would  hardly  have  been 
a  boon  to  the  colored  race.  Hence,  also,  the 
amendment  abolishing  slavery  was  supple- 
mented by  a  clause  giving  Congress  power  to 
enforce  it  by  appropriate  legislation.  No  law 
was  necessary  to  abolish  slavery ;  the  amen*! 
mcnt  did  that.  The  power  to  enforce  the 
amendment  by  appropriate  legislation  must  be 
a  power  to  do  away  with  the  incidents  and 
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consequences  of  slavery.and  to  instate  the  freed  - 
men  in  full  employment  of  that  civil  liberty 
and  equality  which  the  abolition  of  slavery 
meant. 

In  my  opinion  the  judgment  of  the  circuit 
court  should  be  affirmed. 

I  am  authorized  to  state  that  Justice  Swajme 
concurs  in  this  opinion. 

Cited~27  Am.  Rep.,  618,  619  (11  W.  Va.,  7i5j. 


MARGARET  JACOWAY,  Admx.  of  Ben- 
jamin J.  Jacoway,  Deceased,  Plff.  in  Ehrr., 

V. 

TILPORD  DENTON. 

JurUdietian  over  state  judgment  for  price   of 

slaves. 

This  court  has  no  Jurlsdlotioo  over  a  state  Jadgr- 
ment  rendered  for  the  price  of  slaves  sold,  in  which 
the  defenses  were  that  by  the  Constitution  of  the 
State  and  of  the  United  States  slaves  were  eman- 
cipated, and  the  consideration  of  the  obllgration 
thereby  failed,  and  that  the  contract  wasori^iaally 
null  and  void. 

[No.  47.] 
Submitted  Nac.  U,  1871.    Decided  Apr.  1, 187B. 

IN  ERROR  to  the  Supreme  Court  of  the  State 
of  Arkansas. 
The  case  is  stated  by  the  court. 
Messrs.  A.  H.  Garland  and  P.  Phillips,  for 
plaintiffs  in  error. 

Mr.  Justice  Swajme  delivered  the  opinion 
of  the  court: 

This  case  is  also  before  us  upon  a  motion  to 
dismiss  the  writ  of  error  for  want  of  jurisdic- 
tion. 

The  defendant  in  error  brought  suit  in  the 
Circuit  Court  of  Yell  County,  to  the  Septem- 
ber Term,  1866,  upon  the  writing  obligatory 
executed  to  him  by  William  D.  Jacoway.  de- 
ceased, on  the  4th  of  October,  1860.  for  the  sum 
of  $4,500.  payable  one  year  from  date,  with 
interest  at  the  rate  of  ten  per  cent,  per  annum 
from  the  maturity  of  the  obligation  until  its 
payment.  The  administrator  interposed  three 
pleas: 

(1)  That  the  consideration  of  the  obligation 
was  the  purchase  of  slaves,  and  that  they  were 
all  emancipated  by  the  Constitution  of  Arkan- 
sas adopted  in  1864. 

(2)  That  the  slaves  were  emancipated  by  an 
Amendment  to  the  Constitution  of  the  United 
Btates.  and  ibat  the  consideration  of  the  obliga- 
tion thereby  wholly  failed. 

(3)  That  the  contract  was  originally  null  and 
void. 

The  plaintiff  demurred.  The  court  sustained 
the  demurrers  and  gave  judgment  against  the 
defendant  for  the  amount  claimed  in  the  decla- 
ration. The  defendant  appealed  to  the  Supreme 
Court  of  the  State,  and  that  court  affirmed  the 
judgment. 

Alfter  what  we  have  said  in  Smth*s  Adm.  v. 
Jordan*s  Adm.,  just  decided,  it  is  sufficient  to 
remark  that  the  record  discloses  no  question 
cognizable  by  this  court. 

T7ie  writ  of  error  is,  therefore,  dismissed. 
See  18  Wall. 


THE  STEAMBOAT  ST.  JOHN,  her  Engine, 
etc.,  Thb  New  Jersey  Steamboat  Com- 
pany, Claimant,  Appt., 

V, 

ABRAHAM  E.  HASBROUCK. 
Steamer  held  in  fauU  for  a  eolHsion. 

Where  a  steamboat  on  the  Hudson  River  selected 
her  own  oourse  In  passtnar  a  propeller  with  boats  In 
tow,  and  Instead  of  sroiufir  to  the  rl^rht,  as  was  usual, 
went  to  the  left  of  the  propeUer,  and  ran  Into  and 
sunk  one  of  the  boats  In  tow  of  the  propeller ;  beld, 
that  the  steamer  ouirhtto  have  kept  far  enouRh  to 
the  left  to  be  sure  of  avoidlnsr  a  collision,  and  not 
having  done  so,  a  Judgment  against  her  for  the 
damacres  was  affirmed. 

[No.  131.] 
Argued  Mar.  6,  1872.       Decided  Apr.  1,  1872. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Southern  District  of  New 
York. 
The  case  is  stated  by  the  court. 
Mr.  Charles  Jones*  for  appellant. 
Messrs.  C.  Donohne  and  G.  Swan,  for  ap- 
pellee. 

Mr.  Justice  Bradley  delivered  the  opinion 
of  the  court : 

Abraham  E.  Hasbrouck,  the  libelant  in  this 
case,  was  the  owner  of  a  barge  called  The  Ulster 
County,  which  was  sunk  in  the  Hudson  River, 
near  West  Point,  on  the  20th  November,  1864, 
by  collision  with  the  steamer  St.  John,  while 
said  barge  was  in  tow  of  the  steam  propeller 
Plutp.  The  libel  was  filed  against  the  steamer, 
to  recover  damages  for  the  injury  sustained. 
The  St.  iTohn  was  a  large  passenger  steamer, 
on  her  downward  trip  from  Albany  to  New 
York.  The  Pluto  was  moving  up  the  river, 
with  the  barge  Ulster  County  lashed  to  her  lar- 
board side  and  another  barge  to  her  starboard 
side,  and  a  canal  boat  astern  of  the  latter.  The 
collision  took  place  about  3  o'clock  in  the  morn- 
ing, in  a  clear  moonlight  night.  At  West  Point 
there  is  an  abrupt  bend  in  the  Hudson  River, 
making  nearly  a  right  angle.  Below  this  bend 
its  course  is  southerly;  a&)ve  it,  proceeding  up 
the  river,  it  is  westerly  for  nearly  a  mile  and 
then  northerly.  The  Pluto,  with  her  tows,  was 
still  below  the  point,  proceeding  slowly  up  the 
river,  nearer  to  the  eastern  than  to  the  western 
shore,  when  The  St.  John  was  discovered  up 
the  western  reach  of  the  river.  The  St.  John 
blew  two  whistles,  signifving  that  she  would  go 
to  the  left  or  eastward  of  The  Pluto.  The  men 
on  The  Pluto  say  that  the  signal  was  answered 
by  two  whistles  on  their  part,  and  that  the  helm 
was  put  to  starboard  accordingly,  turning  the 
head  of  The  Pluto  more  to  the  west.  The  col- 
lision took  place  directly  off  West  Point,  at  the 
abrupt  bend  of  the  river,  about  the  middle  of 
the  channel.  The  St.  John  struck  the  larboard 
bow  of  the  barge  Ulster  County,  and  cut  into 
her  about  ten  feet.  The  witnesses  for  ihe  libel- 
ant.  the  pilot  and  others,  say  that  when  The 
St.  John  approached  them,  she  seemed  to  sheer 
to  the  west,  and  thus  ran  into  the  tow.  This  is 
denied  on  the  other  side. 

On  the  part  of  The  St.  .Tohn  it  is  testified 
bythe  pilot  and  wheelman,  that  they  discovered 
the  light  of  The  Pluto  below  West  Point,  over 
the  land,  as  they.  The  St.  .John,  rounded  Maga- 
zine Point,  where  the  river  turns  to  the  east; 


158,  158;  835-857 


SUFRBMB  COUBT  OF  THS  UnTTBD  StaTBS 


Dec.  Trrx. 


and  that  they  kept  the  helm  of  The  St.  John 
hard  a  starboard  until  the  collision  occurred,  thus 
keeping  up  all  the  time  a  sheer  to  the  eastward. 
This  could  not  have  been  so,  for  it  would 
have  carried  The  St.  John  to  the  east  side  of 
the  channel,  whereas,  it  is  conceded  that  the 
collision  occurred  in  about  mid  channel.  The 
8t.  John  selected  her  own  course:  instead  of 
goins  to  the  right  of  The  Pluto,  as  is  usual,  she 
concluded  to  go  to  the  left,  miscalculating  the 
precise  position  of  The  Pluto  and  supposing  her 
to  be  nearer  to  (he  western  shore  than  she  was. 
Having  selected  her  course,  The  St.  John  ought 
to  have  kept  far  enough  to  the  eastward  or  left, 
to  be  sure  of  avoiding  a  collision.  Instead  of 
this,  she  kept  in  the  middle  of  the  channel,  evi- 
dently expecting  the  propeller  to  keep  out  of 
her  way.  In  rounding  the  point  she  hugged 
too  near,  and  did  not  give  The  Pluto  a  chance 
to  ect  inside  of  her. 

The  case  is  purely  one  of  fact,  and  it  can 
serve  no  instructive  purpose  to  review  the  evi 
dence  in  detail.  We  have  carefully  examined 
it,  and  are  satisfied  that  the  result  reached  by 
the  circuit  and  district  courts  was  correct. 

The  decree  of  Oie  Circvit  Court  is  affirmed, 
ioith  interest  on  Oie  amount. 


JOHN  FRANK  PARGOUD,  Appt, 

f>. 
UNITED  STATES. 

(See  S.  C,  13  Wall.,  156-158.) 

Presidents  Proclamation  of  pardon,  effect  of, 

1.  The  President's  Proclamation  of  Deo.  25, 1868, 
Kranting  pardon  and  amnesty  unconditionally  and 
without  reservation  to  all  who  participated,  direct- 
ly or  indirectly,  in  the  late  rebellion,  re Ucvoh  claim- 
ants of  captured  and  abandoned  property,  from 
proof  of  adhesion  to  the  United  States  durinff  the 
late  civil  war. 

2.  It  is  unnecessary,  therefore,  for  such  claimants 
to  prove  such  adhesion  or  personal  pardon  for  tak- 
inir  part  in  the  rebellion  against  the  United  States. 

[No.  30.  J 
Argued  Apr.  20,  SI,  1871,   bedded  Apr,  8, 1872. 

APPEAL  from  the  Court  of  Claims. 
The  petuioner  claimed  the  proceeds  of  eighty- 
five  bales  of  cotton,  taken  from  his  plantation 
in  Louisiana,  in  the  summer  of  lb65.  He  had 
participated  in  the  rel)ellion,  but  received  am 
nesty  and  pardon  Jan.  IL.  1866.  The^e  faeis 
were  alleged  in  his  petition,  which  was  dis- 
missed by  the  Court  of  Claims,  without  a  trial 
on  the  merits,  sustaining  the  motion  of  the  So- 
licitor of  the  United  States  to  dismiss. 

From  this  judgment  petitioner  sought  an  ap 
peal,  which  the  Court  of  Claims  denied  him; 
whereupon  he  applied  for  and  obtained  a  man 
damus  from  this  court,  ordering  the  Court  of 
Claims  to  send  up  the  transcript  of  appeal. 
The  case  was  argued  and  decided  at  t  he  same 
time  with  E£  parte  Zellner  76  U.  S.,  XIX., 
665. 

A  motion  is  made  to  dismiss  the  case  for  want 
of  jurisdiction,  pursuant  to  a  proviso  in  the  Act 
of  Congress  of  July  12,  1870.  See  U.  S.  v. 
KUin  ante,  5 1 9,  with  which  case  the  present 
one  was  argued. 

Note.— T/je  effect  of  pardons.  See  note  to  Arm- 
Mrong's  Foundry  v.  U.  8.,  Ti  U.  3.,  XVIII.,  ««2. 
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The  arguments  of  counsel  were  devoted  al- 
most exclusively  to  the  question  of  the  validity 
of  this  proviso  in  the  Act  of  1870,  above  re- 
ferred to.  That  question,  however,  was  not 
directly  passed  upon  in  the  decision  of  this  chse 
nor  in*the  decision  (Armstrong  v.  U.  A,  anU, 
614)  upon  which  it  was  baaed. 

Messrs,  P.  Phillips  and  ThommM  J.  Da- 
rant,  for  appellant. 

Messrs.  Akerman*  AltgOen.,  and  B.  H. 
Bristowy  SoUeUorQen.,  for  the  United  States. 

Mr.  Chief  JusUee  Chase  delivered  the  opin- 
ion of  the  court: 

The  decision  of  the  Court  of  Claims  ia  this 
case  was  against  the  claimant,  on  the  sround 
that  the  petition  did  not  aver  that  he  had  given 
no  aid  or  comfort  to  the  rebellion,  nor  suflUcientl y 
aver  a  pardon  by  the  President. 

But  we  have  recently  decided,  in  the  case  of 
Armstrong  v.  United  States  [ante  614]  that  the 
President's  Proclamation  of  December  25,  18C8 
(15  Stat,  at  L.,  711)  granting  pardon  and  ara- 
nestv  uncondiiionally  and  without  reservation 
to  all  who  participated,  directly  or  indirectly, 
in  the  late  rebellion,  relieves  claimants  of  capt 
ured  and  abandoned  property  from  proof  of 
adhesion  to  the  United  Stales  during  the  late 
civil  war.  It  was  unnecessary,  therefore,  to 
prove  such  adhesion  or  personal  pardon  for  tak- 
ing part  in  the  rebellion  against  the  United 
States. 

The  judgment  of  tJie  Court  of  Claims  distnis*- 
ing  the  petition  is  reversed. 

Clted-16  WaU.,  162 :  S5  U.  S.,  158. 


JOSEPH  H.  BRADLEY,  Plff.  in  Err., 

V, 

GEORGE  P.  FISHER 
(See  8.  C.  13  WalU  33S-S57J 

Order  striking  attorney's  name  fmm  roU,  effect 
of— -judges,  when  not  liable  to  suit*  for  judicial 
acts — excess  of  jurisdiction — power  to  rrm/>^t 
attorneys — practice  on — otdigations ofatt^irneyt 
— threat  by  attorney  to  judge  out  of  eourL 

*!.  An  order  of  the  Criminal  Court  of  the  Dijstrict 
Court  of  Columbia,  made  in  18tt7,  strikio^  the  d*iu« 
of  an  attorney  from  lt8  roll,  did  not  rt;rao%-e  the 
attorney  from  the  bar  of  the  Supreme  Court  of  the 
District,  the  criminal  court  bclngr  at  that  time  a 
separate  and  independent  court :  and  in  an  action 
by  the  attorney  agrainst  the  Jud^  of  the  criminal 
court,  that  order  waa  inadmissible  to  show  a  rw 
moval  by  order  of  the  defendant,  or  by  order  of 
the  court  held  by  him  from  the  Supreme  Court, 
not  withstanding*  that  an  Act  of  Contftes^,  passt-d 
in  1870,  changed  the  independent  character  of  tbf> 
criminal  court  and  declared  that  itsiud^menis,  de> 
crees  and  orders  should  bo  deemed  judirmentss  dcv 
crecB  and  orders  of  the  Supreme  Court  of  the  Dis- 
trict. The  Act  of  C(mvre98  in  ealariflnic  the  oncr- 
ation  of  the  ord<  r,  did  not  alter  its  origioal  cluir- 
acter. 

2.  Judfree  of  courts  of  superior  or  general  Juris- 
diction are  not  liable  to  civil  actions  for  tbclr  Judi- 
cial acts,  even  when  such  act8  art*  in  excess  of  their 
Jurisdiction,  and  nxv  alleged  to  have  been  doneni«« 
liciously  or  corruptly.  A  di8tlnotioa  as  to  their  Ua- 
billty  made  between  acts  done  by  them  in  exc^M 

*Head  notes  by  Mr.  Justice  Fiblh. 

"StyrE.— Disbarring  an  attorney.  See  nof^  to  >.> 
parU  Bradley,  74  U.  8.,  XIX.,  214. 

^0  U.S. 
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of  their  JurlsdlcHon  and  acts  done  by  them  in  the 
clear  absence  of  all  jurisdiction  over  the  s abject- 
matter. 

3.  The  power  to  remove  attorneys  from  the  bar 
is  possessed  by  all  courts;  which  have  authority  to 
admit  attorneys  to  practice ;  but  except  where  the 
matters  constituting  the  jrrounds  fif  its  action  oc- 
cur in  open  court  in  the  presence  of  it9  Judges,  the 
power  of  the  court  should  not  be  exercised  without 
notice  to  the  ofTendinff  party  of  the  (grounds  of  a 
complaint  agrnlnst  him,  nnd  affording-  him  ample 
opportunity  of  explanation  and  defense. 

4.  The  obligations  which  attorneys  assume  when 
thev  are  admitted  to  the  bar,  is  not  simply  to  l>e 
otMMlient  U^  the  Constitution  and  laws,  but  to  main- 
tain at  all  times  therespnct  due  tocourtsof  Justice 
and  Judicial  officers.  This  obligation  is  not  dis- 
charged by  merely  observing  the  rules  of  courteous 
demeanor  in  open  court,  butincludesabstaining.out 
of  court  from  insulting  language  and  offensive 
conduct  towards  the  judges  personally  for  their 
Judiclil  acts.  A  threat  of  personal  chastisement 
made  by  an  attorney  to  a  judge  out  of  cou  rt,  for  his 
conduct  during  the  trial  of  a  cause  pending,  is 
good  ground  fur  striking  the  name  of  the  attorney 
from  the  rolls  of  attorneys  practicing  in  the  court. 
Huch  an  order  is  a  judicial  act  for  which  the  Judge 
Is  not  liable  to  the  attorney  in  a  civil  action. 

[No.  118.] 
Argued  Feb,  $6,  S7, 1872,  Decided  Apr,  8, 187$. 

IN  ERROR  to  the  Supreme  Court  of  the  Dis- 
trict of  Columbia. 
The  case  is  stated  by  the  court. 
MesffTs.  JoMph  H.  Bradley,  P.  P.,'R^  T.  Mer- 
kricand  J.M.  Harris,  for  plaintiff  in  error: 
Mrst.  The  defendant  had  no  power  or  juris- 
diction, after  the  jury  was  discharged  in  the 
case  of  John  H.  Surratt.to  do  any  act  as  a  court. 

1.  The  statute  (lO  Stat,  at  L.,  100)  gave  him 
power  and  jurisdiction  to  try  that  case;  but  he 
could  not  and  did  not  hold  a  court  for  the  trans- 
action of  any  other  business. 

2.  The  proceeding  to  punish  an  attorney  for 
contempt  or  for  misbehavior  in  office,  is  a  judi- 
cial proceeding  and  constitutes  a  case  when  the 
proceedings  are  regular.  Bee  authorities  cited 
below  on  other  points. 

3.  The  case  of  Surratt  having  been  disposed 
of,  the  functions  of  the  court  before  which  it 
was  tried  ceased,  and  the  court  could  not  law- 
fully sit  any  longer. 

Second.  If  the  court  had  no  jurisdiction  of 
the  case,  and  the  judge  who  was  presiding  knew 
knew  of  the  facts,  he  is  liable  in  this  action, 
although  he  did  not  act  corruptly  or  maliciously. 
Uoniden  v.  Smith,  14  Q.  B..  841. 

Third.  If  the  proceeding  was  to  punish  for 
a  contempt,  the  defendant  was  prohibited  by 
the  Act  of  March  3,  1831  (4  Stat,  at  L.,  487), 
ffom  passing  judgment. 

1.  The  Criminal  Court  of  the  District  of  Co- 
lumbia is  a  court  of  the  United  States. 

See  Const,,  Art.  1,  sec.  8;  Cohens  y.  Fa.,  6 
Wheat.,  326-339;  Kendall  v,  U.  8.,  13  Pet., 
6 ID:  Ex  parte  Bradley,  7  Wall..  374  (74  U.  8., 
XIX..  218)  Act  Feb.  27,  1801;  2  Stat  at  L., 
106,  sees.  3,  5,  8. 

2.  The  alleged  offense  is  not  charged  to  have 
been  committed  in  open  court,  nor  so  near 
thereto  as  to  disturb  the  administration  of 
justice. 

3.  The  whole  Act  looks  to  misconduct  or 
contempt  which  interferes  with  the  administra 
lion  of  justice;  and  to  assault  a  judge  out  of 
court  is  a  criminal  offense,  but  not  a  contempt 
of  court. 

4.  If  the  punishment  was  for  misbehavior  in 
office  as  attorney,  this  does  not  take  the  case 
out  of  the  provision  of  the  statute  prohibiting 

See  13  Wall. 


a  summary  proceeding  except  in  the  cases  there- 
in mentioned. 

Fourth.  The  record  does  not  show  that  the 
court  was  sitting  when  the  alleged  offense  was 
committed,  nor  that  any  notice  or  process  of 
any  kind  was  served  on  the  plaintiff  in  error, 
nor  that  he  had  in  any  way  "  a  day  in  court," 
nor  that  he  voluntarily  appeared,  and  therefore 
there  was  no  case  for  the  judgment  of  the  court : 
if  the  court  had  been  sitting  at  the  time  the 
order  and  decree  (as  it  is  called  in  the  plea)  was 
made  by  the  defendant;  and  the  whole  proceed- 
ing was  coram  nonjudiee  and  void. 

1.  This  was  a  summary  proceeding.  The 
summary  jurisdiction  given  by  law  does  not 
mean  arbitrary  power  in  the  court  nor  unlim- 
\ied  will  or  discretion,  without  any  process  of 
law ;  but  is  the  exercise  of  that  discretion  vested 
by  law  in  the  court,  to  proceed  by  summary 
process  for  the  more  expeditious  dispensation 
of  justice,  without  the  intervention  of  a  jury. 

Bl.  Com..  Book  IV.,  ch.20;  Sullivan's  Lect. 
sec.  39.  p.  358;  Ex  parte  Secombe,  19  How.,  9 
(60  U.  S.,  XV.,  565). 

•*  Where  there  is  no  jurisdiction  there  can  be 
no  discretion,  for  discretion  is  incident  to  juris- 
diction," Piper  Y.  Pearson,  2  Gray.  120.  'The 
discretion  vested  in  courts,  where  private  rights 
are  concerned,  is  judicial,  not  unlimited." 

Harvie  v.  Camm^tck,  6  Dana.  241  **  It  must 
not  be  arbitrary,  vague  and  fanciful."  Bex  v. 
WUkes,  4  Burr.,  2539;  Witman  v.  Ely,  4  Serg. 
&  R.,  265. 

"  If  this  discretion  be  willfully  abused,  it  is 
criminal."  Bex  v.  Young,  I  Burr.,  563;  Bouv. 
Die,  tit.  Discretion,  cases  cited. 

2.  Notice  to  put  the  party  on  his  defense  is 
an  indispensable  rule  of  iustice.  and  without 
this  the  court  had  no  jurisdiction  of  the  person. 

**A  judge  or  any  person  acting  by  authority 
as  such,  where  he  has  over  the  subject-matter 
and  over  the  person,  a  general  jurisdiction 
which  he  has  not  exceeded,  will  not  be  liable 
to  have  his  judgment  examined  in  an  action 
brought  against  him;  but  if  the  jurisdiction  be 
wanting  over  the  subject-matter  and  over  the 
person,  such  judgment  would  be  examinable. 

Dynes  Y.  Hoover,  20  How.,  83(61  U.  8.,  XV.. 
845);  Bex  v.  Lediard,  Savers,  6;  Willis  v.  Oipps, 
5  Moore,  P.  C,  391;  (!?rompton.  Justice,  and 
Lord  Chancellor  Chelmsford,  in  Queen  v.  The 
Saddler  Co.,  10  H.  of  L.  Cas.,  404;  BexY.  Gas- 
kin,  8  T.  R.,  209;  Queen  v.  SmUh,  5  Q.  B., 
621;  Capel  v.  Child,  2  Cromp.  &  J.,  578.  584; 
Lindhurst.  573,  576;  Bragg's  ctk9e,  11  Coke,  93. 
b.  99  a;  Bex  v.  Benn,  6  T.  R.,  198;  Bonaker 
Y.  Evans,  16  Q.  B.,  171;  Ex  parte  Bamshay,  18 
Q.  B.,  187;  Greene  v.  Briggs,  1  Curt.,  337. 

"  It  is  contrary  to  natural  justice  that  a  party 
should  be  proceeded  a^inst  and  degraded  with- 
out being  heard,  and  which  cannot  be  done 
without  summoning  the  party  and  giving  him 
an  opportunity  to  l^  heard.  Bex  y.  Chan,  of 
Cambridge,  2  Ld.  Raym.,  1348. 

In  the  case  at  bar,  it  is  impossible  to  say 
whether  the  defendant  meant  to  find  the  plaint- 
iff guilty  of  the  contempt,  or  of  misconduct 
In  office.  If  the  former,  he  is  met  directly  and 
squarely  by  the  Act  of  March  3,  1831.  If  the 
latter,  befalls,  on  the  other  hand.into  the  dilem- 
ma of  an  entire  absence  of  any  notice  to  the 
plaintiff. 

There  is  no  difference  at  common  law  in  pro- 
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ceedlDgs  in  courts  against  attorneys  and  other 
persons  who  are  in  possession  of  n^hts  or  fran- 
chises; and  to  remove  an  attorney  from  his  of- 
fice has,  with  great  uniformity,  been  regarded 
as  a  proceeding  criminal  in  its  nature;  but 
whether  criminal  or  civil,  alwavs  as  a  strictly 
judicial  proceeding,  to  be  efPected  only  by  '  'due 
process  of  law"  and  by  the  exercise  of  "the  iu- 
dicial  discretion  of  the  court,  and  not  the  arbi- 
trary power  of  the  judge.  That  the  charges 
in  a  regular  complaint  against  an  attorney 
ought  not  to  be  received  and  acted  upon  unless 
mside  on  oath,  is  admitted.  It  is  a  course  of 
proceeding  which  is  recommended  by  consider 
atlons  too  obvious  to  require  that  they  should 
•be  urged. 

Ex  parte  Burr,  9  Wheat.,  629;  State  v.  Chap 
man,  11  Ohio,  530. 

In  order  to  revoke  or  suspend  the  license  of 
an  attorney,  the  law  requires  that  there  should 
be  an  accusation  and  charses,  a  notice  and  a 
day  in  court,  and  it  cannot  De  done  summarily 
by  the  order  of  the  court. 

J^te  V.  Start,  7  Iowa,  499;  see,  also,  Howard 
V.  Oosset,  10  Q.  B.,  359;  Sm.  Lead.  Cas.  (ed. 
1866)  676,  835. 

These  authorities  fully  establish  the  prop- 
ositions, that  the  law  makes  no  difference 
between  an  attorney  and  others  holding;  oflSce 
during  good  behavior,  and  other  vestedrights 
or  franchises  subject  to  be  taken  away  by  "due 
process  of  law,"  and  requires  in  every  case  of 
proceediDg  to  take  away  such  office,  right  or 
franchise,  that  the  party  to  be  proceeded  against 
shall  have  notice  and  an  opportunity  to  be 
heard,  before  the  court  can  acc^uire  jurisdiction 
to  adjudicate;  and  that  jurisdiction  is  limited 
to  the  exercise  of  a  legal  discretion  by  a  court, 
and  does  not  include  the  arbitrary  acts  of  a 
judge. 

An  action  on  the  case  may  be  maintained 
at  common  law  for  the  disturbance  of  the  party 
in  the  lawful  possession  and  enjoyment  of  an 
office.  Though  a  case  be  of  first  impression, 
if  it  shows  a  concurrence  of  loss  and  iniury 
from  the  act  complained  of.  the  action  will  be 
maintaiDable.  Lynch  v.  Knight,  9  H.  of  L. 
Cas.,  577. 

If  the  proceedings  are  void  against  an  attor- 
ney, he  would  have  an  action  for  damages,  if 
interrupted  or  deprived  of  the  privileges  and 
emoluments  conferred  by  the  license.  1  Cal., 
190. 

If  the  alleged  trespasser  be  a  judge  of  a 
court  of  record,  the  only  question  is:  was  the 
act  done  a  judicial  act,  within  his  jurisdiction? 
Of  this  he  is  not  the  judge.  If  it  was  not,  and 
'*  he  has  acted  without  his  jurisdiction,  he  has 
ceased  to  be  a  judge." 

See  RandaU  v.  Brigham,  7  Wall.,  523  (74  U. 
8.,  XIX.,  2«5). 

The  extent  of  his  power  and  jurisdiction  was 
to  punish  by  fine  or  imprisonment  or  both. 
He  could  not  disbar  for  a  contempt  only;  and 
he  could  not  take  away  the  franchise  of  attor- 
ney without  due  process  of  law.  But  if,  from 
malicious  and  corrupt  motives,  he  usurped 
jurisdiction  knowingly,  the  fact  that  he  claimed 
to  be  acting  as  a  court,  and  acted  erroneously, 
cannot  afford  him  any  protection.  Yates  v. 
Lansing,  9  Johns..  407-413,  432. 

If  he  were  holding  a  court  of  record  with 
such  jurisdiction  as  a  criminal  court  of  thisdis- 
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trict  has,  and  had  jurisdiction  and  discretion  to 
adjudge  and  punish  for  a  contempt  or  misbe- 
havior in  office,  and  although  the  record  on  its 
face  may  show  that  the  person  and  offense  in 
the  particular  case  were  both  within  his  juris- 
diction if  he  acted  willfully  and  corruptiv  in 
the  matter,  and  with  express  malice  towara  the 
plaintiff,  and  with  intent  to  injure  him,  it  is 
competent  for  the  plaintiff,  on  proper  aiid  fit- 
ting allegations  in  his  declaration,  to  prove 
those  facts;  to  contradict  the  record  by  parol 
proof  and  show  that,  in  point  of  fact,  the  whole 
statement  contained  therein  is  a  fabrication  and 
false. 

1.  Because  no  man  is  to  be  condemned  under 
the  law  of  the  land  without  an  opportunity  of 
being  heard. 

2.  No  court  can  create  a  jurisdiction  for  it- 
self by  its  own  statement  of  facts  put  on  reocml, 
without  any  proceeding  as  the  basis  of  such 
record. 

8.  Willful  abuse  of  power,  corrupt  exercise 
of  office,  express  malice  towards  an  individual, 
and  working  intentional  injury  to  him  by  means 
of  false  entries  made  bj  a  judge  on  the  records  of 
a  court  of  general  jurisdiction,  are  not  judicial 
acts  and  are  not  within  the  discretion  of  the 
judg|e;  and  satisfactory  proof  of  those  facts  is 
admissible  in  evidence  in  actions  to  usurp  the 
wrong  done  by  such  acts;  to  show  that,  in  the 
particular  case,  the  iud^  attempted  to  create 
for  himself  a  jurisdiction  and  discretion  not 
given  by  the  law. 

10  Rep.,  76,  a,  b;  2  Str..  994;  8  Willefl.,  845; 
2  T.  R.,  225;  5  Taunt..  500;  1  Marsh,,  220; 
Rep.,  T.  Hardw.,  64;  8  M.  &8.,  411;  1  Bam. 
&  C.,  169;  14  Ad,  &  El.  (N.  8.)  841;  15  Ad.  & 
iSl.  (N.  8.)  240;  2  Stark.  Ev.,  807;  5  Johns., 
282;  9  Johns.,  892;  12  Johns.,  257;  3  Maine, 
830;  24  Vt.,  148;  2  Gray,  120;  2  Gray,  570;  4 
Gray,  83;  11  Cush.,  815;  2  Harr.  (N.  J).  58;  7 
Oh.  (N.  8.),  45.  and  the  cases  before  cited. 

Messrs.  William  Cook  and  A,  O.  Rid- 
dle* for  defendant  in  error. 

Mr,  Justice  Field  delivered  the  opinion  of 
the  court: 

In  1867,  the  plaintiff  was  a  member  of  the 
Bar  of  the  Supreme  Court  of  the  District  of  Co- 
lumbia, and  the  defendant  was  one  of  the  Jus 
tices  of  that  court.  In  June,  of  that  year,  the 
trial  of  one  John  H.  Suratt,  for  the  murder  of 
Abraham  Lincoln,  was  commenced  in  t^^ 
Criminal  Court  of  the  District,  and  was  contin> 
ued  until  the  tenth  of  the  following  August, 
when  the  jury  were  discharged  in  consequence 
of  their  inability  to  agree  upon  a  verdict.  The 
defendant  held  that  court,  presiding  at  the  trial 
of  Suratt  from  its  commencement  to  its  close, 
and  the  plaintiff  was  one  of  the  attorneys  who 
defended  the  prisoner.  Immediately  upon  the 
discharge  of  the  jury,  the  court,  thus  held  by 
the  defendant,  directed  an  order  to  be  entered 
on  its  records  striking  the  name  of  the  plaintiff 
from  the  roll  of  attorneys  practicing  in  that 
court.  The  order  was  accompanied  by  a  recital 
that  on  the  second  of  July  preceding,during  the 
progress  of  the  trial  of  Suratt,  immediately  after 
the  court  had  taken  a  recess  for  the  d!ay,  as 
the  presiding  judse  was  was  descending  from 
the  bench,  he  hati  been  accosted  in  a  rude  and 
ineulting  manner  by  the  plaintiff,  charging  him 
with  having  offered  the  plaintiff  a  series  uf  iu- 
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suits  from  the  Bench  from  ihe  commencement 
of  tlie  trial ;  that  the  judge  had  then  disclaimed 
any  intention  of  passmg  any  insult  whatever, 
and  had  assured  the  plaintiff  that  he  entertained 
for  him  no  other  feelings  than  those  of  respect, 
but  that  the  plaintiff,  so  far  from  accepting  this 
explanation,  or  disclaimer,  had  threatened  the 
judge  with  personal  chastisement. 

The  plaintiff  appears  to  have  regarded  this  or- 
der of  the  Criminal  Court  as  anoraer  disbarring 
him  from  the  Supreme  Courtof  the  District ;  and 
the  whole  theory  of  the  present  action  proceeds 
upon  that  hypothesis.  The  declaration  in  one 
count  describes  the  Criminal  Court  as  one  of 
the  branches  of  the  Supreme  Court,  and  in  the 
other  count  represents  the  order  of  the  Crimi 
nal  Court  as  an  order  removing  the  plaintiff 
from  the  office  of  an  attorney  at  law  in  the  Su- 
preme Court  of  the  District.  And  it  is  for  the 
supposed  removal  from  that  court,  and  the  as- 
sumed damages  consequent  thereon,  that  the 
action  is  brought. 

Yet  the  Criminal  Court  of  the  District  was 
at  that  time  a  separate  and  independent  court, 
and  as  distinct  from  the  Supreme  Court  of  the 
District  as  the  circuit  court  is  distinct  from  the 
Supreme  Court  of  the  United  States.  Its  distinct 
and  independent  character  was  urged  by  the 
plaintiff  and  successfully  urged  in  tms  court,  as 
ground  for  relief  against  the  subsequent  action  of 
the  Supreme  Court  of  the  District,  based  upon 
what  had  occurred  in  the  Criminal  Court.  And 
because  of  ilsdisiinct  and  independent  character, 
this  court  held  that  the  Supreme  Court  of  the 
District  possessed  no  power  to  punish  the  plaint- 
iff on  account  of  contemptuous  conduct  and 
language  before  the  Criminal  Court,  or  in  the 
presence  of  its  judge.  By  this  decision,  which 
was  rendered  at  the  December  Term  of  1868  (Ex 
parU  Bradley,  7  Wall.,  864  [74  U.  S.,  XIX., 
214]  the  ground worlL  of  the  present  action  of 
the  pkiniiff  is  removed.  The  law  which  he 
successfully  invoked,  and  which  protected  him 
when  he  complained  of  the  action  of  the  Su- 
preme Court  of  the  District,  must  now  equally 
avail  for  the  protection  of  the  defendant,  when 
it  is  attempted  to  give  to  the  Criminal  Court  a 
position  and  power  which  were  then  denied. 
The  order  of  the  Criminal  Court,  as  it  was  then 
constituted,  was  not  an  order  of  the  Supreme 
Court  of  the  District,  nor  of  one  of  the  branches 
of  that  court.  It  did  not,  for  we  Iluow  that  in 
law  it  could  not,  remove  the  plaintiff  from  the 
office  of  an  attorney  of  that  court,  nor  affect  his 
right  to  practice  therein. 

This  point  is  distinctly  raised  by  the  special 
plea  of  the  defendant,  in  which  he  sets  up  that 
at  the  time  the  order  complained  of  was  made, 
he  was  regularly  and  lawfully  holding  the  Crim- 
inal Court  of  the  District,  a  court  of  record, 
having  general  jurisdiction  for  the  trial  of 
crimes  and  offenses  arising  within  the  District, 
and  that  the  order  complained  of  was  an  order 
of  the  Criminal  Court,  made  by  him  in  the  law- 
ful exercise  and  performance*  of  his  authority 
and  duty  as  its  presiding  justice,  for  official 
misconduct  of  the  plaintiff,  as  one  of  its  attor 
neys,  in  his  presence;  and  upon  this  plea  the 
plaintiff  joined  issue. 

The  court  below,  therefore,  did  not  err  in  ex- 
cluding the  order  of  removal  as  evidence  in  the 
cause,  for  the  obvious  reason  that  it  did  not  es- 
tablish nor  tend  to  establish  the  removal  of 


b«e  18  Wall, 


U.  S.,  Book  2U. 


the  plaintiff  by  an  v  order  of  the  defendant,  or  of 
tUe  court  held  by  him.  from  the  Bar  of  the  Su- 
preme Court  of  the  District.  And  the  refu^  of 
the  court  below  to  admit  evidence  contradicting 
the  recitals  in  that  order,  could  not  be  the 
ground  of  any  just  exception,  when  the  order 
itself  was  not  pertinent  to  any  issue  presented. 
Nor  is  this  conclusion  affected  by  the  Act  of 
Congress  passed  in  June,  1870,  nearly  three 
years  after  the  order  of  removal  was  made,  and 
nearly  two  years  after  the  present  action  was  > 
commenced,  changing  the  independent  charac- 
ter of  the  Criminal  Court  and  declaring  that  its 
judgments,  decrees  and  orders  should  be  deemed 
the  judgments,  decrees  and  orders  of  the  Su- 
preme Court  of  the  District.  16  Stat,  at  L.,  160. 
If  the  order  of  removal  acquired  from  this  legis- 
lation a  wider  scope  and  operation  than  it  pos- 
sessed when  made,  the  defendant  is  not  respon- 
sible for  it.  The  original  Act  was  not  altered.  It 
was  still  an  order  disbarring  the  plaintiff  only 
fi-om  the  Criminal  Court,  and  any  other  conse- 
quences are  attributable  to  the  action  of  Con- 
gress, and  not  to  any  action  of  the  defendant. 

But  this  is  not  all.  The  plea,  as  will  be  seen 
from  our  statement  of  it,  not  only  sets  up  that 
the  order  of  which  the  plaintiff  complains  was 
an  order  of  the  Criminal  Court,  but  that  it  was 
made  by  the  defendant  in  the  lawful  exercise 
and  performance  of  his  authority  and  duty  as 
its  presiding  justice.  In  other  words,  it  sets  up 
that  the  order  for  the  entry  of  which  the  suit  is 
brought  was  a  judicial  act,  done  by  the  defend- 
ant as  the  presiding  justice  of  a  court  of  gener- 
al criminal  jurisdiction.  If  such  were  the  char- 
acter of  the  Act,  and  the  jurisdiction  of  the 
court,  the  defendant  cannot  be  subjected  to  re- 
sponsibility for  it  in  a  civil  action,  however  er- 
roneous the  Act  may  have  been,  and  however 
injurious  in  its  consequences  it  may  have  proved 
to  the  plaintiff.  For  it  is  a  general  principle  of 
the  highest  importance  to  the  proper  adminis- 
tration of  justice  that  a  judicial  officer,  in  ex- 
ercising the  authority  vested  in  him,  shall  bo 
free  to  act  upon  his  own  convictions,  without 
apprehension  of  personal  consequence  to  him- 
self. Liability  to  answer  to  everyone  who  might 
feel  himself  aggrieved  by  the  action  of  the 
judge,  would  &  inconsistent  with  the  posses- 
sion of  this  freedom,  and  would  destroy  that  in- 
dependence without  which  no  judiciary  can  be 
either  respectable  or  useful.  As  observed  b^  a 
distinguished  English  judge,  it  would  estabhsh 
the  weakness  of  judicial  authority  In  a  degrad- 
ing responsibility.  Taaffe  v.  Downea,  8  Moore, 
P.  C,  41,  n. 

The  principle,  therefore,  which  exempts  judg- 
es of  courts  of  superior  or  general  authority 
from  liability  in  a  civil  action  for  acts  done  by 
them  in  the  exercise  of  their  judicial  functions, 
obtains  in  all  countries  where  there  is  any  well 
ordered  system  of  jurisprudence.  It  has  been 
the  settled  doctrine  of  the  English  courts  for 
many  centuries,  and  has  never  been  denied,  that 
we  are  aware  of,  in  the  courts  of  this  country. 

It  has,  as  ChaneelUfr  Kent  observes,  **a  deep 
root  in  the  common  law."  TaUs  v  Larmng,  5 
Johns.,  291. 

Nor  can  this  exemption  of  the  judges  from 
civil  liability  be  affected  by  the  motives  with 
which  their  judicial  acts  are  performed.  The 
purity  of  their  motives  cannot  in  this  way  be 
the  subject  of  judicial  inquiry.    This  was  ad- 
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judged  In  the  case  of  Floyd  and  Barker,  re- 
ported by  Coke,  in  1608  ( 12  Coke.  25)  where 
It  was  laid  down  that  the  judges  of  the  realm 
could  not  be  drawn  in  question  for  any  supposed 
corruption  impeaching  the  verity  of  their  rec 
ords,  except  before  the  King  himself,  and  it  was 
observed  that  if  thev  were  required  to  answer 
otherwise,  it  would  "  tend  to  the  scandal  and 
subversion  of  all  justice,  and  those  who  are  the 
most  sincere,  would  not  be  free  from  continual 
calumniations." 

The  truth  of  this  latter  observation  is  mani- 
fest to  all  persons  having  much  experience  with 
judicial  proceedings  in  the  superior  courts. 
Controversies  involving  not  merely  great  pe- 
cuniary interests,  but  the  liberty  and  character 
of  the  parties  and,  consequently,  exciting  Uie 
deepest  feelings,  are  beinc  constantly  deter- 
mined in  those  courts,  in  wnich  there  »  a  great 
conflict  in  the  evidence  and  great  doubt  as  to 
the  law  which  should  govern  their  decision.  It 
is  this  class  of  cases  which  imposes  upon  the 
judge  the  severest  labor,  and  often  create  in  his 
miud  a  painful  sense  of  responsibility.  Yet  it 
is  precisely  in  this  class  of  cases  that  the  losing 

Earty  feels  most  keenly  the  decision  against 
im,  and  most  readily  accepts  anything  but  the 
soundness  of  the  decision  in  expfanation  of  the 
action  of  the  judge.  Just  in  proportion  to  the 
strength  of  his  convictions  of  the  correctness  of 
his  own  view  of  the  case  is  he  apt  to  complain 
of  the  judgment  against  him,  and  from  com- 
plaints of  the  judgment  to  pass  to  the  ascrip- 
tion of  improper  motives  to  the  judge.  When 
the  controversy  involves  questions  affecting 
large  amounts  of  property  or  relates  to  a  matter 
of  general  public  concern,  or  touches  the  inter- 
ests of  numerous  parties,  the  disappointment  oc- 
casioned by  an  adverse  decision,  often  finds 
vent  in  imputations  of  this  character,  and  from 
the  imperfection  or  human  nature  this  is  hardly 
a  subject  of  wonder.  If  civil  actions  could  bie 
mainlaiued  in  such  cases  against  the  judge,  be- 
cause the  losinc^  party  should  see  fit  to  allege  in 
his  complaint  that  the  acts  of  the  judge  were 
done  wiih  partiality,  or  maliciously,  or  cor- 
ruptly, the  protection  essential  to  judicial  inde- 
pendence would  be  entirely  swept  away.  Few 
persons  sufilciently  irritated  to  institute  an  ac 
tion  against  a  judge  for  his  judicial  acts  would 
hesitate  to  ascril^  any  character  to  the  acts 
which  would  be  essential  to  the  maintenance  of 
the  action. 

If  upon  such  allc^tions  a  judge  could  be 
compelled  to  answer  m  a  civil  action  for  his  ju- 
dicial acts,  not  only  would  his  office  be  de 
graded  and  his  usefulness  destroyed,  but  he 
wotild  be  subjected  for  his  protection  to  the  ne- 
cessity of  preserving  a  complete  record  of  all 
the  evidence  produced  before  him  in  every  liti- 
gated case,  and  of  the  authorities  cited  and  ar- 
guments presented,  in  order  that  he  might  he 
able  to  show  to  the  judge  before  whom  he  might 
be  summoned  by  the^losing  party — and  that 
judge  perhaps  one  of  an  inferior  jurisdiction — 
that  he  had  decided  as  he  did  with  judicial  in 
tcgrity ;  and  the  second  judge  would  be  sub- 
jt  ctrd  to  a  similar  burden,  as  he  in  his  turn 
might  albo  be  held  amenable  by  the  losing 
party. 

Some  just  observations  on  this  head  by  the 
late  Chit  f  Justice  Shaw,  will  be  found  in7¥a^^ 
V.   Gardhtr,  2  Cush.,  68,  and  the  point  here 


waa  adjudged  in  the  recent  case  of  Fkny  v. 
Blackburn,  8  Best  &  8.,  576,  by  the  Queen's 
Bench  of  England.  One  of  the  judges  of  that 
Bench  was  sued  for  a  judicial  act.  and  on  de- 
murrer one  of  the  objections  taken  to  the  dec- 
laration was,  that  it  was  bad  in  not  alleging 
malice.  Judgment  on  the  demurrer  having 
passed  for  the  defendant,  the  plaintiff  applied 
Tor  leave  to  amend  his  declaration  by  introduc- 
ing an  allegation  of  malice  and  corruption;  but 
itfr.  JtuHee  Compton  replied :  *'  It  is  a  principle 
of  our  law  that  no  action  will  lie  against  a  judge 
of  one  of  the  superior  courts  for  a  judicial  act, 
though  it  be  alleged  to  have  been  done  mali- 
ciously and  corruptly;  therefore  the  proposed  al- 
legation would  not  make  the  declaration  good. 
The  public  are  deeply  interested  in  this  rule, 
which,  indeed,  exists  for  their  benefit,  and  was 
established  in  order  to  secure  the  independence 
of  the  judges,  and  prevent  them  being  harassed 
by  vexatious  actions; "  and  the  leave  Was  re- 
fused. SeoU  V.  StansJUld,  L.  R.,  8  Exch..  2^0. 
In  this  country  the  judges  of  the  superior 
courts  of  record  are  only  responsible  to  the  peo- 
ple, or  the  authorities  constituted  by  the  peo- 
ple, from  whom  they  receive  their  commissions, 
for  the  manner  in  which  they  discharge  the 
great  trusts  of  their  office.  If  in  the  exercise 
of  the  powers  with  which  they  are  clothed  as 
ministers  of  justice,  they  act  with  partiality,  or 
maliciously,  or  corruptly,  or  arbitrarily,  or  op- 
pressively, they  may  be  called  to  an  account  by 
impeachment  and  suspended  or  removed  from 
office.  In  some  States  they  may  be  thus  sus- 
pended or  removed  without  impeachment^  by  a 
vote  of  the  two  Rouses  of  the  Legislature. 

In  the  case  of  Randall  v.  Brigham,  7  Wall, 
528  [74  U.  S. ,  XIX. .  285  ]  decided  by  this  court 
at  the  December  Term  of  1868,  we  had  occa- 
sion to  consider  at  some  length  the  liability  of 
judicial  officers  to  answer  in  a  civil  action  for 
their  judicial  acts.  In  that  case  the  plaintiff 
had  b^n  removed  by  the  defendant,  who  was 
one  of  the  justices  of  the  Superior  Court  of 
Massachusetts,  from  the  Bar  of  that  State,  and 
the  action  was  brought  for  such  removal, which 
was  alleged  in  the  declaration  to  have  been 
made  without  lawful  authority,  and  wantonly, 
arbitrarily  and  oppressively.  In  considering 
the  questions  presented  the  court  observed  that 
it  was  a  general  principle,  applicable  to  all  ju- 
dicial officers,  that  they  were  not  liable  to  a 
civil  action  for  any  judicial  act  done  by  them 
within  their  jurisdiction ;  that  with  reference  to 
judges  of  limited  and  inferior  authority  it  had 
been  held  that  they  were  protected  only  when 
they  acted  within  "their  jurisdiction ;  that  if  this 
were  the  case  with  respect  to  them,  no  such  limit- 
ution  existed  with  respect  to  judges  of  superior 
or  general  authority ;  that  they  were  not  liable 
in  civil  actions  for  their  judicial  acts,  even  when 
such  acts  were  in  excess  of  their  jurisdiction 
**  unless,  perhaps,  when  the  acts  in  excess  of 
juiisdiction  are  done  maliciously  or  corrupt- 
y."  The  qualifying  words  were  inserted  upon 
the  suggestion  that  the  previous  language  laid 
down  the  doctrine  of  judicial  exemption  from 
liability  to  civil  actions  in  terms  broadf^r  than 
was  necessary  for  the  case  under  consideration, 
and  that  if  the  language  remained  unqualified 
it  would  require  an  explanation  of  some  appar- 
ently conflicting  adjudicatioir^  found  in  i1h*  n» 
ports.     They  were  not  inteudt-d  U5  uu  ex  pro 
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sion  of  opinion  that  in  the  cases  supposed  such 
liability  would  exist,  but  to  avoid  the  expression 
of  a  contrary  doctrine. 

In  the  present  case  we  have  looked  into  the 
authorities  and  are  clear,  from  them,  as  well  as 
from  the  principle  on  which  any  exemption  is 
maintained,  that  the  qualifying  words  used 
were  not  necessary  to  a  correct  statement  of  the 
law,  and  that  judges  of  courts  of  superior  or 
general  Jurisdiction  are  not  liable  to  civil  actions 
for  their  Judicial  acts,  even  when  such  acts  are 
in  excess  of  their  Jurisdiction,  and  are  alleged 
to  have  been  done  maliciously  or  corruptly.  A 
distinction  roust  be  here  observed  between  ex- 
cess of  Jurisdiction  and  the  clear  absence  of  all 
Jurisdiction  over  the  subject-matter.  Where 
there  is  clearly  no  Jurisdiction  over  the  subject- 
matter,  any  authority  exercised  is  a  usurped  au- 
thority, and  for  the  exercise  of  such  authority, 
when  the  want  of  Jurisdiction  is  known  to  the 
Judfre,  no  excuse  is  permissible.  But  where 
lur^iction  over  the  subject  matter  is  invested 
by  law  in  the  Judge,  or  in  the  court  which  he 
holds,  the  manner  and  extent  in  which  the  Ju- 
risdiction shall  be  exercised  are  generally  as 
much  questions  for  his  determination  as  any 
other  questions  involved  in  the  case,  although 
upon  the  correctness  of  his  determination  in 
these  particulars  the  validity  of  his  Judgments 
may  depend.  Thus,  if  a  probate  court,  invested 
only  with  authoritv  over  wills  and  the  settle- 
ment of  estates  of  deceased  persons,  should  pro- 
ceed to  try  parties  for  public  offenses,  Jurisdic- 
tion over  the  subject  of  offenses  being  entirely 
wanting  in  the  court,  and  this  being  necessarily 
known  to  its  Judge,  his  commission  would  af- 
ford no  protection  to  him  in  the  exercise  of  the 
usurped  authority.  But,  if  on  the  other  hand,  a 
Judge  of  a  criminal  court,  invested  with  gener- 
al criminal  Jurisdiction  over  offenses  committed 
within  a  certain  district,  should  hold  a  particu- 
lar act  to  be  a  public  offense,  which  is  not  by 
the  law  made  an  offense,  and  proceed  to  the  ar- 
rest and  trial  of  a  party  charged  with  such  act, 
or  should  sentence  a  party  convicted  to  a  great- 
er punishment  than  that  authorized  by  the  law 
upon  its  proper  construction  no  personal  liabil- 
ity to  civil  action  for  such  acts  would  attach  to 
the  Jud^,  although  those  acts  would  be  in  ex- 
cess of  his  Jurisdiction,  or  of  the  Jurisdiction  of 
the  court  held  by  him.  for  these  are  particulars 
for  his  Judicial  consideration,  whenever  his  gen- 
eral Jurisdiction  over  the  subject-matter  is  in 
voked.  Indeed,  some  of  the  most  difficult  and 
embarrassing  questions  which  a  Judicial  officer 
is  called  upon  to  consider  and  determine  relate 
to  his  Jurisdiction,  or  that  of  the  court  held  by 
him,  or  the  manner  in  which  the  Jurisdiction 
shall  be  exercised.  And  the  same  principle  of 
exemption  from  liability  which  obtains  for  er 
rors  committed  in  the  ordinary  prosecution  of 
a  suit  where  there  is  Jurisdiction  of  both  subject 
and  person,  applies  in  cases  of  this  kind,  and 
for  the  same  reasons. 

The  distinction  here  made  between  acts  done 
in  excess  of  Jurisdiction  and  acts  where  no 
Jurisdiction  whatever  over  the  subject-matter 
exists,  was  taken  by  the  Court  of  King's  Bench, 
in  Ackerly  v.  Parkinson,  8  M.  &  S.,  411.  In 
that  case  an  action  was  brought  against  the 
vicar-general  of  the  Bishop  of  IChester  and  his 
surrogate,  who  held  the  consistorial  and  epis- 
copal court  of  the  Bishop,  for  excommunicating 
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the  plaintiff  with  the  greater  excommunication 
for  contumacy  in  not  taking  upon  himself  the 
administration  of  an  intestate's  effects,  to  whom 
the  plaintiff  was  next  of  kin,  the  citation  issued 
to  him  being  void,  and  having  been  so  ad- 
Judged.  The  question  presented  was  whether, 
under  these  circumstances,  the  action  would 
lie.  The  citation  being  void,  the  plaintiff  had 
not  be^n  legally  brougnt  before  the  court,  and 
the  subsequent  proceedings  were  set  aside,  on 
appeal,  on  that  ground.  Lord  Ellenborough 
observed  that  it  was  his  opinion  that  the  action 
was  not  maintainable  if  the  ecclesiastical  court 
had  a  general  Jurisdiction  over  the  subject- 
matter,  although  the  citation  was  a  nullity, 
and  said  that  **  no  authority  had  been  cited  to 
show  that  the  Judge  would  be  liable  to  an 
action  where  he  has  Jurisdiction,  but  has  pro- 
ceeded erroneously,  or,  as  it  is  termed,  inver- 
BO  ordine.**  Mr,  Justice  Blanc  said  there  was 
''  a  material  distinction  between  a  case  where 
a  party  comes  to  an  erroneous  conclusion  in  a 
matter  over  which  he  has  Jurisdiction  and  a 
case  where  he  acts  wholly  without  Jurisdic- 
tion;" and  held  that  where  the  subject-matter 
was  within  the  jurisdiction  of  the  Judge,  and 
the  conclusion  was  erroneous,  although  the 
party  should,  by  reason  of  the  error,  be  entitled 
to  have  the  conclusion  set  aside  and  to  be  re- 
stored to  his  former  rights,  ^et  he  was  not  en- 
titled to  claim  compensation  in  damages  for  the 
injury  done  by  such  erroneous  conclusion,  as 
if  the  court  had  proceeded  without  any  Juris- 
diction.    Colder  v.  HaUcet,  8  Moore  P.  C,  28. 

The  exemption  of  Judges  of  the  superior 
courts  of  record  from  liability  to  civil  suit  for  . 
their  Judicial  acts,  existing  when  there  is  juris- 
diction of  the  subject  matter,  though  irregu- 
larity and  error  attend  the  exercise  of  the  juris- 
diction, the  exemption  cannot  be  affected  by 
any  consideration  of  the  motives  with  which 
the  acts  are  done.  The  allegation  of  malicious 
or  corrupt  motives  could  always  be  made,  and 
if  the  motives  could  be  inquired  into,  Judsres 
would  be  subjected  to  the  same  vexatious  liti- 
gation upon  such  allegations,  whether  the  mo- 
tives had  or  had  not  any  real  existence. 
Against  the  consequences  of  their  erroneous  or 
irregular  action,  from  whatever  motives  pro- 
ceeaing,  the  law  has  provided  for  private  par- 
ties numerous  remedies,  and  to  those  remedies 
they  must  in  such  cases  resort.  But  for  malice 
or  corruption  in  their  action  whilst  exercising 
their  Judicial  functions  within  the  eenerai 
scope  of  their  Jurisdiction,  the  Judges  of  these 
courts  can  only  be  reached  by  public  prosecu- 
tion in  the  form  of  impeachment,  or  in  such 
other  form  as  may  be  specially  prescribed. 

If,  now.  we  apply  the  principle  thus  stated, 
the  question  presented  in  this  case  is  one  of 
easy  solution.  The  Criminal  Court  of  the  Dis- 
trict, as  a  court  of  general  criminal  Jurisdic- 
tion, possessed  the  power  to  strike  the  name  of 
the  plaintiff  from  its  rolls  as  a  practicing  attor- 
ney. This  power  of  removal  from  the  Bar  is 
possessed  by  all  courts  which  have  authority  to 
admit  attorneys  to  practice.  It  is  a  power 
which  should  only  be  exercised  for  the  most 
weighty  reasons,  such  as  would  render  the  con-  ^ 
tinuance  of  the  attorney  in  practice  incompati- 
ble with  a  proper  respect  of  the  court  for  itself 
or  a  proper  regard  for  the  integrity  of  the  pro- 
fession.   And,  except  where  matters  occurring 
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Id  open  court  in  presence  of  the  judges  consti- 
tute the  grounds  of  its  action,  the  power  of  the 
court  should  never  |be  exercised  without  no- 
tice to  the  offending  party  of  the  grounds'  of 
complaint  against  him,  and  affording  him 
ample  opportunity  of  explanation  and  defense. 
This  is  a  rule  of  natural  Justice,  and  is  as  ap- 
plicable to  cases  where  a  proceeding  is  taken  to 
reach  the  right  of  an  attorney  to  practice  his 
profession  as  it  is  when  the  proceedmg  is  taken 
to  reach  his  real  or  personal  property.  And 
even  where  the  matters  constituting  the  grounds 
of  complaint  have  occurred  in  open  court,  un- 
der the  personal  observation  of  the  judges,  the 
attorney  should  ordinarily  be  heard  before  the 
order  of  removal  is  made,  for  those  matters 
may  not  be  inconsistent  with  the  absence  of 
improper  motives  on  his  part,  or  may  be  sus- 
ceptible of  such  explanation  as  would  mitigate 
their  offensive  character,  or  he  may  be  ready 
to  make  all  proper  reparation  and  apology. 
Admission  as  an  attorney  is  not  obtained  with- 
out years  of  labor  and  study.  The  office  which 
the  party  thus  acquires  is  one  of  value,  and 
often  becomes  the  source  of  great  honor  and 
emolument  to  its  possessor.  To  most  persons 
who  enter  the  profession,  it  is  the  means  of 
support  to  themselves  and  their  families.  To 
deprive  one  of  an  office  of  this  character  would 
often  be  to  decree  poverty  to  himself  and  des- 
titution to  his  family.  A  removal  trom  the 
Bar  should,  therefore,  never  be  decreed  where 
any  punishment  less  severe — such  as  repri- 
mand, temporary  suspension  or  fine — would 
accomplish  the  end  desired. 

But,  on  the  other  hand,  the  obligation  which 
attorneys  impliedly  assume,  if  they  do  not  by 
express  declaration  take  upon  themselves,  when 
they  are  admitted  to  the  Bar,  is  not  merely  to  be 
obedient  to  the  Constitution  and  laws,  but  to 
maintain  at  all  times  the  respect  due  to  courts 
of  justice  and  judicial  officers.  This  obligation 
is  not  discharged  by  merely  observing  the  rules 
of  courteous  demeanor  in  open  court,  but  it  in- 
cludes abstaining  out  of  court  from  all  insult- 
ing language  and  offensive  conduct  toward  the 
judges  personally  for  their  judicial  acts.  **  In 
matters  collateral  to  official  duty,"  said  Chitf 
Jumice  Gibson  in  the  case  of  Austin  and  others, 
**  the  judge  is  on  a  level  with  the  members  of 
the  bar  as  he  is  with  bis  fellow  citizens,  his  title, 
to  distinction  and  respect  resting  on  no  other 
foundation  than  his  virtues  and  qualities  as  a 
man.  But  it  is,  nevertheless,  evident  that  pro- 
fessional fidelity  may  be  violated  by  acts  which 
fall  without  the  lines  of  professional  functions, 
and  which  may  have  been  performed  out  of  the 
pale  of  the  court.  Such  would  be  the  conse- 
quences of  beating  or  insulting  a  judge  in  the 
street  for  a  judgment  in  court.  Wo  one  would 
pretend  that  an  attempt  to  control  the  delibera- 
tion of  the  Bench,  by  the  apprehension  of  vio- 
lence, and  subject  the  judges  to  the  power  of 
those  who  are,  or  ought  to  be,  subordinate  to 
them,  is  compatible  with  professional  duty,  or 
the  judicial  independence  so  indispensable  to 
the  administration  of  justice.  And  an  enormity 
of  the  sort,practiced  but  on  a  sin ele  judge,  woul^ 
be  an  offense  as  much  against  the  court,  which 
is  bound  to  protect  all  its  members,  as  if  it  had 
been  repeated  on  the  person  of  each  of*  them, 
because  the  consequences  to  suitors  and  the  pub- 
lie  would  be  the  same;  and  whatever  may  be 

058 


thought  in  such  a  case  of  the  power  to  punidi 
for  contempt,  there  can  be  no  doubt  of  the  ex- 
istence of  a  power  to  strike  the  offending  attor- 
ney from  the  roll," 

The  order  of  removal  complained  of  in  this 
case,  recites  that  the  plaintiff  threatened  the  pre- 
siding justice  of  the  Criminal  Court,  as  he  was 
descending  from  the  bench,  with  personal  chas- 
tisement for  alleged  conduct  of  the  judge  dur- 
ing the  progress  of  a  criminal  trial  then  pending. 

The  matters  thus  recited  are  stated  as  the 
grounds  for  the  exercise  of  the  power  possessed 
by  the  court  to  strike  the  name  of  the  plaintiff 
from  the  roll  of  attorneys  practicing  therein.  It 
is  not  necessary  for  us  to  determine  in  this  case 
whether  under  any  circumstances  the  verity  of 
this  record  can  be  impeached.  It  is  sufficient 
to  observe  that  it  cannot  be  impeached  in  this 
action  or  in  any  civil  action  agamst  the  defend- 
ant. And  if  the  matters  recited  are  taken  as 
true  there  was  ample  ground  for  the  action  of 
the  court.  A  greater  mdignity  could  hardly  be 
offered  to  a  judge  than  to  threaten  him  with 
personal  chastisement  for  his  conduct  on  the 
trial  of  a  cause.  A  judge  who  should  pass  over 
in  silence  an  offense  of  such  gravity  would 
soon  find  himself  a  subject  of  pity  rather  than 
of  respect. 

The  Criminal  Court  of  the  District  erred  in 
not  citing  the  plaintiff,  before  making  the  order 
striking  his  name  from  the  roll  of  its  attorneys, 
to  show  cause  why  such  order  should  not  be 
made  for  the  offensive  language  and  oondudt 
stated,  and  affording  him  opportunity  for  eixpia- 
nation  or  defense  or  apology.  But  this  er- 
roneous manner  in  which  its  jurisdiction  was 
exercised,  however  it  may  have  affected  the  va- 
lidity of  the  act,  did  not  make  the  act  any  leas 
a  judicial  act ;  nor  did  it  render  the  defendant 
liable  to  answer  in  damages  for  it  at  the  suit  of 
the  plaintiff,  as  though  the  court  had  proceeded 
without  having  any  jurisdiction  whatever  over 
its  attorneys. 

We  find  no  error  in  the  ruUngs  of  the  eourt  be* 
low,  and  its  judgment  must,  therefore,  he  affirmed; 
and  it  is  so  ordered. 

Mr.  Justice  Davis*  dissenting: 

I  agree  that  judicial  officers  are  exempt  from 
responsibility  in  a  civil  action  for  all  their  Judi- 
cial acts  in  respect  to  matters  of  controversy 
within  their  jurisdiction.  I  agree,  further,  that 
judges  of  superior  or  general  authority  are 
equally  exempt  from  liability,  even  when  they 
have  exceeded  their  jurisdiction,  unless  the  acts 
complained  of  were  done  maliciously  or  cor- 
ruptly. But  I  dissent  from  the  rule  laid  down 
by  the  majority  of  the  court,  that  a  judge  is  ex- 
empt from  liability  in  a  case  like  the  present^ 
where  it  is  alleged  not  only  that  his  proceeding 
was  in  excess  of  jurisdiction,  but  that  he  acted 
maliciously  and  corruptly.  If  he  did  so,  he  is, 
in  my  opinion,  subject  to  suit  the  same  as  a  pri- 
vate person  would  be  under  like  circumstances. 

I  also  dissent  from  the  opinion  of  the  major- 
ity of  the  court  for  the  reason  that  it  discueaes 
the  merits  of  thecontrover8y,which,in  the  state 
of  the  record,  I  do  not  consider  open  for  ex- 
amination. 

I  am  authorized  to  say  that  Mr.  Justice  Cli5 
ford  concurs  in  this  dissent. 

Cited— 19  Wall.,  518 ;  82  N.  Y.,  186 :  80  Am.  Rep.,  481 
(6  W.  Va.,  488);  89  Am.  Rep.,  888, 731  (93  Pa.  St.,  UtU; 
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23  Am.  Rep.,  091  (23  Minn.,  350):  43  Am.  Rep.,  6U,  649 
(16  8.  Cm  445);  25  Am.  Rep.,  f»i  694  (54  Ala.,  893):  29 
Am.  Rep..  86, 87,  »8, 95  (78  N.  T.,  25,  27,  87);  82  Am. 
Kep.,  649  (80  Gratt.,  24);  87  Am.  Rep.,  187  (64  Iowa., 
74);  88  Am.  Rep.,  51  (56  Cal.,  65). 


P.  W.  ROBINSON.  E.  N.  ROBINSON  and 
8.  F.  BUTTER  WORTH,  Plffs,  in  Err., 

V, 

UNITED  STATES. 

(See  S.  C,  13  Wall.,  863-866.) 

Custom  or  uMge,  when  receivable  to  explain  con- 
tract— jnay  he  proved  by  one  toUneits. 

1.  Custom  or  uBAge  may  properly  be  received  to 
ascertain  and  ejcplam  the  meaninff  and  intention  of 
the  parties  to  a  contract,  whether  written  or  parol, 
the  meaning  of  which  could  not  he  ascertained 
without  the  aid  of  such  extrinsic  evidence,  where 
the  parties  knew  of  the  existence  of  the  custom  or 
iisaffe,  and  contracted  in  reference  to  it. 

2.  Parties  who  contract  on  a  subject-matter  con- 
oemlnir  which  known  usaares  prevail,  by  implica- 
tion Incorporate  them  into  their  agreements,  if 
nothing  is  said  to  the  contrary. 

8.  Usage  may  be  proved  by  a  single  witness,  who 
bas  f  ullknowledge  and  a  long  experience  on  the 
subject. 

[No.  148.] 

SvbmiUedMa/r,  22, 1872,  Decided  Apr.  16, 1872, 

IN  ERROR  to  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  California. 

The  case  is  stated  by  the  court. 

Mr,  Edmond  L.  Goold,  for  plaintiffs  in 
error: 

The  testimony  did  not  establish  the  existence 
of  a  custom  of  a  certain,  uniform,  public,  fixed 
character,  reasonable  and  notorious,  so  far  as  to 
justify  a  presumption  of  the  knowledge  of  its 
existence  by  the  parties  sought  to  be  charged. 

A  distinction  is  to  be  made  between  custom  and 
usage.  There  may  be  a  usage  without  a  custom, 
but  there  can  be  no  custom  without  a  usage, 
for  custom  is  the  result  of  usage.  To  establish 
a  custom,  there  must  have  existed  a  uniform, 
long  established,  widely,  universally  and  notori- 
ously known  and  recognized  commercial  habit 
to  transact  business  in  a  certain  way,  in  order 
that  this  habit  may  be  considered  an  incident 
to  a  mercantile  contract  without  being  men- 
tioned, and  so  become  one  of  its  elements. 

Edie  V.  E.  I.  Co.,  2  Burr..  1216;  Smetz  v. 
Kennedy,  Riley,  88,  n.  q;  2  Pars.  Cont.,  544; 
C&pe  V.  Dodd,  18  Pa.,  37;  Oarrieon  v.  Ine.  Co., 
19  How..  317  (60  U.  S.,  XV..  658);  Adams  v. 
Otierhack,  15  How.,  545;  U.  S.  v.  Buchanan, 
8  How.,  102;  Coaie  v.  Heudey,  19  Pa.,  246; 
Walker  v.  Barren,  6  Minn.,  513;  1  Duer,  Ins., 
182. 

The  testimony  as  to  usage  was  inadmissible 
for  want  of  an  averment  in  the  pleadings. 

The  fact  of  the  existence  of  a  usage  was  in 
dispensable  to  a  recovery.    An  omission  of  its 
averment  was  fatal. 

Manny.  Morev>ood,5  8andf.,564;  Bk.y.  8mit/i, 
11  Wheat.,  161;  N.  C.  Co.  v.  Kidd,  37  Cal., 
304;  Greeny.  Palrwr,  15  Cal.,  413;  WaUacey. 
Morgan,  23  Ind.,  403;  Rennery,  Bk.,  9  Wheat., 
594;  TempUman  v.  Biddle,  1  Harr.  (Del.)  522. 

'Sfyn.^Usaoe  and  custom;  admissibiliiy  in  con- 
gtructUmjyf  co}Uracts,  tiee  note  to  Adams  v.  Otter- 
baok,  56  U.  8.  (15  How.).  538. 

I5ee  i3  Walu 


The  testimony  of  one  witness  in  insufficient  to 
establish  a  custom,  or  prove  that  any  fact  is  no- 
toriously known. 

Lee  y.  Merrick,  8  Wis.,  234;  ffalwerson  v. 
Cole,  1  Speers,  821;  Woody.  Hickok,  2  Wend., 
601;  BisseUy.  Ryan,  23111.,  569;  Watts  y,  Lind- 
sey,  7  Wheat.,  162. 

Usaees,  adding  new  incidents  to  contracts, 
should  be  sparingly  adopted.  They  are  not 
regarded  with  favor  by  courts  of  justice. 
Rogers  y.  Mech.  Ins.  Co.,  1  Story,  608;  DonneU 
V.  Ins,  Co.,  2  Sumn.,  377;  Crawford  v.  dark, 
16  III,  567;  Bolton  y.  Colder,  1  Watts.,  368; 
Power  y.  Kane,  5  Wis.,  265;  Caldwell  v.  Daw- 
son, 4  Met.  (Ky.)  121;  Thoinpson  v.  Biggs,  6 
Wall.,  679  (72  U.  S..  XVIII.,  707). 

The  contract  being  plain,  clear  and  free  from 
ambiguity,  requires  no  explanation ;  and  there- 
fore parol  testimony  is  not  admissible  to  inter- 
pret its  language. 

The  alleged  custom  is  void  for  uncertainty. 
WaUaee  v.  Morgan,  23  Ind.,  403. 

Messrs.  Geo.  H  Williams,  Atly  Oen.,  and 
B.  H«  Briatow*  Solicitor- Oen.,  for  defendant 
in  error: 

The  known  and  established  usage  of  trade, 
prevailing  in  the  place  where  a  contract  is  made 
respecting  matters  to  which  such  usages  re- 
lates, must  be  considered  to  be  tacitly  annexed 
to  the  terms  of  the  contract,  unless  it  is  ex- 
pressly excluded. 

Add.  Cont.,  851;  Chit.  Cont.  10th  ed.,  by 
Perkins,  18,  19;  Croucher  v.  Wilder,  98  Mass., 
825;  2  Pars.  Cont.,  5th  ed.,  837;  Htttton  v. 
Warring,  1  Mees.  &  W.,  466;  Humfreyy.  Dale, 
7  El.  &  Bl.  275;  Conner  v.  Robinson,  2  Hill 
(S.  C.)  254;  Dalton  v.  Daniels,  2  Hilt.,  474. 

The  only  qualification  of  the  principle  is. 
that  the  usage  must  not  be  repugnant  to  or  in- 
consistent with  the  written  contract;  for  as  the 
office  of  the  usage  is  simply  one  of  exposition, 
to  ascertain  the  understanding  of  the  parties 
with  reference  to  the  terms  of  the  contract, 
where  a  repugnancy  or  inconsistency  exists,  the 
express  stipulation  of  the  parlies  will  neces- 
sarily prevail. 

Accordingly,  parol  evidence  of  the  usage  of 
a  particular  trade,  where  such  usage  is  not  in- 
consistent with  the  written  contract,  is  always 
admissible.    Humfrey  v.  Dale  [supra']. 

The  cause  of  action  was  founded  not  upon 
the  usage  but  upon  the  bond  and  the  alleged 
breach  of  the  condition  thereof,  and  it  was  suf- 
ficiently set  forth  in  the  complaint.  No  au- 
thority is  cited  by  the  counsel  where  it  has  been 
ruled  that,  in  a  suit  on  a  written  contract,  a 
usage  of  trade  must  be  pleaded  before  it  can  be 
received  in  evidence  to  explain  the  instrument 
sued  on.  while  the  contrary  has  been  directly 
and  distinctly  held. 

See,  Lowe  v.  Lehman,  15  Ohio  St..  179;  2 
Archb.  {N.  P.)  208;  2  Steph.  {N.  P.)  1549, 
n.  2. 

Another  objection  urged  is.  that  the  testi- 
mony of  one  witness  is  uisufflcient  to  establish 
a  custom. 

But  as  a  rule  of  law,  governing  the  proof  of 
usages  of  trade,  this  proposition  cannot  be  sus- 
tained upon  principle  or  authority. 

If  a  single  witness  testifies  fully  and  explicitly 
to  the  existence  of  a  usage,  and  is  not  contra- 
dicted, it  cannot  be  assumed,  as  a  legal  con- 
clusion, that  the  proof  is  insufficient 
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Manton  v.  Bk,,  10  Ala.,  284;  VaU  ▼.  Rice, 
5  N.  Y.,  168;  Partridge  v.  J?briytA,  29  Ala.. 
208. 

ifr.  JruHee  Davis  delivered  the  opinion  of 
the  court : 

In  June,  1867,  Robinson  &  Co. ,  merchants  of 
San  Francisco,  entered  into  a  written  agreement 
with  Major  T.  T.  Hoyt,  Assistant  Quarter- 
master of  the  United  States,  to  deliver  **  on  his 
order"  1 ,000.000  bushels  of  first  quality  clear  bar 
ley.  The  barley,according  to  the  terms  expressed 
in  the  contract,  was  to  be  delivered  between  the 
Ist  of  July,  1867  and  the  30(h  June,  1868,  in 
such  quantities  and  at  such  times  as  might  be  re- 
quired for  the  use  of  the  government  troops, 
and  at  certain  posts  named;  the  precise  points 
at  those  p<»sts.  to  be  designated  by  the  acting 
Quartermasters  at  the  pmsts  themselves.  But 
there  was  no  specification  in  the  instrument,  of 
any  particular  manner  in  which  the  barley  was 
to  be  delivered,  as  whether  loose,  or  in  what  is 
known  as  "  bulk,"  or  in  sacks. 

Under  this  contract,  Robinson  &  Co.,  de- 
livered in  sacks  all  the  barley  required,  l^tween 
July  1,  3867  and  the  1st  of  January,  1868;  how 
much,  exactly,  did  not  appear,  but  it  was  more 
than  80,000  pounds.  On  the  10th  of  January. 
1868,  being  required  to  deliver  80,000  pounds 
more,  they  tendered  the  quantity  in  bulk,  that 
is  to  say,  loose  in  wagons.  The  officer  at  the 
post  where  it  was  tendered,  refused  to  receive 
It,  because  it  was  not  in  sacks.  Thereupon  the 
contractor  refused  to  deliver  any  more,  and 
abandoned  his  contract  altogether. 

On  suit  brought  by  the  United  States,  the 
government  counsel  asked  a  witness  engaged 
in  the  grain  business  in  California  in  1867  and 
1868,  this  question :  "Do  you  know  the  usage 
of  the  trade  with  respect  to  the  delivery  of  bar 
ley?"  The  question  was  objected  to  on  the 
ground,  among  others,  that  it  was  incompetent 
for  the  plaintiff  to  vary  the  terms  of  the  con 
tract  b^  usage,  but  the  objection  was  overruled 
The  witness  then  testified  that  it  was  the  cus- 
tom in  California  as  of  course  to  deliver  grain 
in  sacks,  and  had  always  been  the  custom;  that 
he  never  knew  it  to  be  delivered  in  any  other 
way,  unless  by  special  agreement;  the  custom 
of  the  trade  being  to  deliver  by  sacks  altogether; 
that  there  has  been  a  few  experiments  at  ship- 
ping wheat  in  bulk,  but  thai  these  were  excep 
tional.  and  that  the  vessels  plying  around  the 
bay  were  not  constructed  for  thus  carrying 
grain;  that  sacks  cost  about  seventeen  cents 
apiece,  and  held  from  100  to  112  pounds. 

There  was  no  other  witness  produced  to  show 
the  usage  set  up.  The  court  (which  by  consent 
of  the  parties  had  Ix^en  substituted  in  the  place 
of  a  jury)  found  that,  at  the  time  of  this  con- 
tract, it  was  the  usage  in  California,  and  always 
had  been  prior  to  that  time,  to  deliver  barley  m 
sucks,  unless  it  was  expressly  stipulated  other- 
wise in  the  contract,  and  that  therefore  a  tender 
in  bulk  did  not  satisfy  the  contract. 

Judgment  being  acct)rclingly  given  for  the 
United  States,  the  defendant  brought  the  case 
hereon  exceptions  to  the  evidence  and  finding. 

In  Bernard  v.  KtUogg,  10  Wall..  388  [77  U. 
S.,  XIX..  987]  this  court  decided  that  proof  of  a 
custom  or  usage  inconsistent  with  a  contract  and 
wliich  either  expressly  or  by  necessary  implica- 
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tioD  contradicts  it,  cannot  be  received  Id  evi- 
dence to  affect  it;  and  that  usage  is  not  allowed 
to  subvert  the  settled  rules  of  law.  But  we 
stated  at  the  same  time  that  custom  or  usa^ 
was  properly  received  to  ascertain  and  explam 
the  meaning  and  intention  of  the  parties  to  a 
contract,  whether  written  or  parol  the  mean- 
ing of  which  could  not  be  ascertained  without 
the  aid  of  such  extrinsic  evidence,  and  that 
such  evidence  was  thus  used  on  the  theory  that 
the  parties  knew  of  the  existence  of  the  custom 
or  usage  and  contracted  in  reference  to  it.  Tills 
.latter  rule  is  as  well  settled  as  the  former  (Gog;^ 
V.  Bernard,  1  Sm.  L.  Cas.,  782)  and  under  it 
the  evidence  was  rightly  received 

It  is  obvious  by  the  steps  which  the  plaintiffs 
took  to  perform  their  contract,  that  there  are 
two  modes  in  which  barley  may  be  delivered, 
for  they  delivered  part  in  sacks  and  tendered 
part  in  bulk.  And  it  is  equally  obvious,  on  ac- 
count of  the  additional  cost,  that  they  would 
not  have  delivered  the  barley  in  sacks  for  a 
period  of  six  months,  if  the  contract  on  its  face 
was  satisfied  by  a  delivery  in  bulk.  The  con- 
tract, by  its  terms,  is  silent  as  to  the  mode  of 
delivery,  and  although  there  are  two  modes  in 
which  this  can  be  done,  yet  they  are  essentially 
different,  and  one  or  the  other  and  not  both 
must  have  been  in  the  mind  of  the  parties  at  the 
time  the  agreement  was  entered  into.  In  the 
absence  of  an  express  direction  on  the  subject, 
extrinsic  evidence  must  of  necessity  be  resorted 
to  in  order  to  find  out  which  mode  was  adopted 
by  the  parties;  and  what  extrinsic  evidence  is 
better  to  ascertain  this  than  that  of  usage?  If 
a  person  of  a  particular  occupation  in  a  certain 
place  makes  an  agret^ment  by  virtue  of  which 
something  is  to  be  done  in  that  place,  and  this 
is  uniformly  done  in  a  certain  way  by  pereons 
of  the  same  occupation  in  the  same  place,  it  is 
but  reasonable  to  assume  that  the  parties  con- 
tracting about  it,  and  specifying  no  manner  of 
doing  it  different  from  the  ordinary  one.  meant 
that  the  ordinary  one  and  no  other  should  i>e 
followed.  Parties  who  contract  on  a  subject- 
matter  concerning  which  known  usages  prevail, 
by  implication  incorporate  them  into  their  agree- 
ments, if  nothing  is  said  to  the  contrary. 

The  evidence  in  the  present  case  did  not  tend 
to  contradict  the  contract,  but  to  define  its 
meaning,  in  an  important  point,  where,  by  its 
written  terms,  it  was  left  undefined.  Tlus,  it 
is  settled,  may  be  done. 

It  is  objected  that  the  usage  was  proved  by 
a  single  witness.  But  we  cannot  assert,  as  a 
rule  of  law  governing  proof  of  usages  of  trade, 
that  if  a  witness  have  a  full  knowledge  and  a 
long  experience  on  the  subject  about  which  be 
speaks,  and  testifies  explicitly  to  the  antiquity, 
duration,  and  universality  of  the  usage,  and  is 
uncontradicted,  the  usage  cannot  be  regarded 
by  the  jury  as  established.  On  the  contrary. 
the  authorities  are  that  in  such  a  case  it  may  he. 
Cooper  V.  ChUty,  1  Sm.  L.  Cas.,  882.  7lh  ed;  Vml 
V.  Rice,  5  N.  y.,  )56;  Marston  v.  Bk.  MoiriU, 
10  Ala.,  284;  Partridge  v.  fbrwih,  29  AU.. 
200. 


Judgment  affirmed. 


Ctted-103  U.  8.,  162;  100  U.  8. 
U  Am.  Rep.,2i8  (65  N.  7.,SM). 
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Davespobt  y.  Lamb. 
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IdA.AC  A.  DAVENPORT,  Appt,, 

JOHN  R.  LAMB,  EMMA  S.  LAMB.  IDA 
BQUIRES,  and  her  Guardian,  WILLIAM 
E.    COOPER.   JAMES  P.   O.    LOWNS- 

DALE  ET  AL. 

(See  S.  Cm  18  Wall.,  41»-i3e.) 

Patents  for  land  issued  in  name  of  deceased  par- 
ties— Donation  Act— rights  of  heirs  and  of  hus- 
band or  wife — construction  of  ctnenani  against 
claims — covenant  to  convea. 

n.  The  Aot  of  Congress  of  1836.  autborlztiicr  the 
iaeue  of  patents  for  land  In  the  name  of  deoeased 
parties,  who  In  their  lifetime  became  entitled  to 
such  patents,  applies  topatputs  under  the  Act  of 
Conffrf8<«  of  September  27, 1850.  called  the  Donation 
Act  of  Oregron ;  and  such  patents  Inure  to  the  par- 
ties designated  In  the  Donation  Aot,  and  not  solely 
to  the  parties  detjlgnated  In  the  Act  of  1880. 

2.  The  Donation  Act  declared  that  In  case  hus- 
band or  wife  should  die  before  the  patent  issues, 
the  survivor  and  children  or  heirs,  should  be  en- 
titled to  the  share  or  Interest  of  the  deoeased  in 
equal  proportions,  except  where  the  deceased 
should  otherwfeie  dispose  of  the  property  by  will; 
bold,  that  each  of  the  children  and  the  surviving  h  us- 
band  or  wife  took  equal  shares,  and  that  the  prop- 
erty of  the  deceased  was  not  to  be  divided  so  as  to 
f^lveone  half  to  the  surviving  husband  or  wife, 
and  the  other  half  to  the  chllduren  or  hehrs  of  the 
deoeased 

3.  The  covenant  to  **  warrant  and  defend*'  prop- 
erty for  which  a  quitclaim  deed  is  executed 
•*  against  ail  claims,  the  United  States  excepted  *' 
only  applies  to  claims  from  other  sources  than  the 
TJnitea  States.  It  does  not  cover  any  interest  of 
the  United  States,  nor  preclude  its  acquisition  by 
the  oovenantors  or  their  heirs  for  themselves. 

4.  A  covenant  that  if  the  grantors  **  obtain  the 
fee  simple"  to  propertv  conveyed  •*from  theQov- 
ernraent  of  the  United  States,  they  will  convey  the 
same"  to  the  grantee,  his  heirs  or  assigns  "by  a 
deed  of  general  warranty"  only  takes  elfect  in  case 
the  grantors  acquire  the  title  directly  from  the 
United  States,  and  does  not  cover  the  acquisition 
of  the  title  of  the  United  States  from  any  Interme- 
diate party. 

[No.   128.] 

Argued  Mar.  6,  6,  1872.  Decided  Apr.  16, 1S72. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  District  of  Oregon. 

The  case  is  stated  by  the  court. 

Messrs.  W.  W.  Chapman  and  J.  8.  Smith, 
for  appellant: 

The  first  covenant  protects  the  covenantee 
and  assigns,  in  the  possession  against  Lownes- 
dale  and  all  other  persons,  and  against  any 
title  engrafted  upon  it  through  his  instru- 
mentality. He  filed  his  notification  including 
it,  dating  his  settlement  and  residence  from 
Sep.  22,  1848,  to  and  including  the  date  of  the 
covenant.  This  appropriated  the  possession 
and  the  block  to  his  own  use,  against  which  he 
had  covenanted  to  warrant  and  defend. 

2  Sugd.,  541;  1  Chit.  Cont.,  274;  1  Y.  &  C. 
Oh.,  222;  2  Vern. 

He  was  not  obliged  to  do  this.  He  could  as 
easily  have  omitted  it,  as  to  have  embraced  it, 
and  he  knew,  when  he  did  so,  that  his  wife 
would  thereby  become  entitled  to  an  interest  in 
her  own  right,  and  deprive  the  covenantee  of 
the  possession  and  title,  unless  by  the  happen- 
ing of  a  contingency  provided  for  by  the  law 
(then  unlikely  to  occur)  by  which  the  title  and 
possession  might  revest  in  him.  In  the  face 
of  this  covenant  he  took  this  risk.  In  con- 
sequence of  the  peculiar  form  of  the  covenant, 

*Head  notes  by  Mr,  Justice  Fisld. 
See  18  Wall. 


the  covenantee  might  not  have  been  able  to 
maintain  an  action  at  law,  and  because  the  sub- 
ject was,  for  the  time,  supposed  to  be  out  of 
reach  of  the  arm  of  a  court  of  equity.  But 
the  contingency  did  happen.  The  same  pos- 
session, with  a  title  engrafted  upon  it  through 
his  instrumentality,  revested  in  him,  and  it  is 
now  within  the  reach  of  a  court  of  equity,  per- 
fect and  complete,  as  contemplated  by  the  par- 
ties in  the  formation  of  the  second  covenant 
and,  therefore,  his  warranty  should  estop  him 
and  his  heirs  from  asserting  a  right  to  the  pos- 
session thus  defloed  into  a  title  through  his  act. 

In  respect  to  the  second  covenant,  we  clafm 
under  it,  that  if  the  fee  vested  in  the  coire- 
nantor.  by  whatever  means  or  through  whatever 
channel,  then,  in  equity  and  good  conscience, 
he  and  those  claiming  under  him  are  estopped 
to  assert  it;  if  not,  under  the  pleadings  they  are 
bound  to  convey  it. 

2  Casey.  178;  1  Casey,  466;  8  Serg.  & R.,  425; 
1  Jones,  SiSO;  8  Haines,  319;  General  Laws  of 
Oregon,  246.  sec.  5,  180;  8  Haines.  8L9;  8  Md., 
859,  Stat.  1855.  867,  sees.  1,  27,  45. 

While  it  is  admitted  on  the  other  side  that, 
as  survivor,  Daniel  H.  Lownsdale,  the  cov- 
enantor, took  by  purchase,  direct  from  the 
United  States,  and  was  to  the  extent  of  his  in- 
terest, brought  within  the  operation  of  this  cov- 
enant, they  object  that  the  release  by  Isabella 
to  him,  who  was  her  co-tenant  in  common,  has 
created  in  him  a  new  title  directly  from  the 
United  States  and,  therefore,  not  to  be  affected 
by  this  latter  covenant  to  convey  the  fee  simple 
obtained  from  the  United  States. 

We  controvert  this  proposition  throughout. 

Then,  as  to  the  so-called  indirectness  of  the 
title  from  the  United  States  obtained  through 
Isabella.  Admitting,  for  the  sake  of  the  argu- 
ment, that  it  is  so,  it  is  not  a  eood  reason  why, 
having  so  obtained  it,  he  should  not  be  held  to 
convey  it.  There  is  nothing  in  the  deeds  or 
covenants  that  botmd  him  to  apply  directly  or 
indirectly  to  the  United  States  for  the  fee  sim- 
ple. It  was  known  to  be  in  the  United  States, 
and  if  obtained  from  it,  he  was  to  convey  it. 
Neither  was  Uiere  any  expression  in  the  cove- 
nants or  deed,  that  could  be  construed  as  intend- 
ing to  prevent  him  from  obtaining  it  through 
some  other  person  or  channel,  or  that  points 
out  any  other  particular  mode  of  obtaining  it, 
whether  by  purchase  or  donation,  or  if  ob- 
tained by  purchase,  tiiat  obligated  the  grantee 
to  reimburse  any  expense  that  might  be  in- 
curred in  so  doing. 

On  the  contrary,  the  expressed  considera- 
tion is  presumed  to  be  an  equivalent  for  ob- 
taining and  conveying  the  fee  simple,  and  that 
the  contract  was  made  to  that  end. 

The  court  below  ruled  that  he  was  entitled, 
as  survivor,  to  but  one  fifth  of  the  whole  tract. 
We  contend  that  he  was  entitled  to  one  half. 
The  language  of  the  law  is:  "The  survivors 
and  children  or  heirs  of  the  deceased  shall  be 
entitled  to  the  share  or  interest  of  the  deceased 
in  equal  proportions."  9  Stat.  atL.,  d.  496. 
sec.  496.  This, we  claim,  requires  that  the  Nancy 
LfOwnsdale  tract  shall  be  equally  divided  be- 
tween the  survivors  on  the  one  part,  and  the 
children  or  heirs  upon  the  other,  and.  with  the 
interest  of  Isabella  under  such  a  division  of 
the  tract,  would  entitle  him  to  five  eighths  of  the 
whole  instead  of  one  fifth  of  it;  and  under  the 
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ruling  of  the  court  below,  that  he  only  took  the 
block  and  interest  proportioned  to  his  interest 
in  the  entire  tract,  the  appellant  should  have 
decreed  to  him  five  eighths  of  the  block. 
•  This  interest,  whatever  it  may  have  been, 
was  subject  to  the  continerency  of  partition; 
and  his  covenants  prior  to.  Tike  a  deed  of  bar- 
gain and  sale,  after  he  became  invested  with 
title,  were  subject  to  the  same  contingencv, 
either  by  agreement  or  decree  of  court.  If, 
upon  designation  and  partition,  the  three  chil- 
dren of  Nancy  shoulcl  take  their  share  outside 
of  it,  Lownsdale  had  it  all  and  every  part  of 
of  it.  If  it  should  be  in  the  part  allotted  to  the 
children  of  Nancy,  Lownsdale  had  nothing  in 
it.  It  could  not  be  claimed  that  his  right  in  the 
property  was  measured  by  one  half,  two  fifths, 
one  fifth  nor  five  eighths,  any  more  than  by 
ten  tenths,  or  by  no  part  at  all.  The  cove- 
nants, therefore,  operated  upon  the  entire  in- 
terest of  Lownsdale,  and  conferred  upon  his 
covenantee  or  assignee,  the  benefits  of  the  con- 
tingency, no  less  than  left  him  and  them  to  its 
risks. 

A  release  by  the  children  of  Nancy  to  Lowns 
dale,  of  the  block  *'  G"  and  as  well  in  the  case 
of  Isabella,  subjected  the  block  to  the  opera- 
tion of  the  covenants.    A  partition  by  decree 
has  the  same  effect. 

Johnsons,  Stevens,  7  Cush.,  481. 

The  release  by  Isabella  operated  only  to  with- 
draw her  claim;  it  created  no  new  title. 
Lownsdale  took  his  interest  subject  to  i>arti- 
tion.     15  Cal.,  864. 

But  it  is  contended  on  behalf  of  the  com- 
plainants and  other  heirs  of  D.  H.  Lownsdale, 
that,  by  the  partition  and  release  of  Isabella,  a 
new  title  was  created,  or  that  their  ancestor, 
had  he  been  alive,  did  and  would  have  acquired, 
and  they  have  in  his  place  acquired,  an  addi- 
tional three  fifths  or  four  fifths  (according  as 
Isabella's  interest  may  or  may  not  be  included 
as  subject  to  the  covenants)  interest  in  this  block 
by  exchange  with  Nancy's  three  children,  which, 
as  they  say,  are  not.  under  any  view  of  the  sub- 
lect,  liable  to  the  covenants  of  Daniel  respect- 
ing this  block.  Their  position  is,  that  partition 
is  a  conveyance  or  operates  on  the  title. 

This  position  is  controverted.  There  is  noth- 
ing in  the  nature  or  object  of  partition  to  war- 
rant this  view  of  it,  and  preponderance  of  au- 
thority is  against  it.  The  object  of  partition  is 
to  sever  possession;  each  tenant  after  partition, 
as  before,  holds  by  virtue  of  his  antecedent  es 
tate,  and  not  of  his  co-tenant,  15  Ohio,  887. 

Two  or  more  tenants  in  common  may  agree 
on  boundaries  and  partition  simply  bv  parol, 
and  this,  if  followed  by  possession,  is  between 
the  parties  sufiScient  and  effectual. 

Jackson  v.  Bradt,  2  Cai.,  169;  Jackson  v.  Har- 
der, 4  Johns,  202;  Byerss  v.  Wh£eler,2n  Wend.. 
434;  Mount  v.  Morton,  20  Barb.,  123;  2  Pat.  & 
H    197. 

ouch  a  proceeding  between  the  tenants  would 
not  originate  a  new  title  for  either. 

The  release  is  not  an  alienation,  but  a  mere 
discharge  of  the  claims  of  the  one  to  the  other. 
Hence,  a  fee  arises  out  of  the  original  convey- 
ance. 

2  Hill.  Real  Prop..  816,  ed.  1865;  1  Met. 
(Ky.)  145;  5  Ohio.  248;  9  Ohio,  178;  17  Ohio, 
180;  Ooundiey.  NorViampton,  7  Barn.,  288,  cited 
in  not^  to  Hilliard,  612;  Mitchell  v.  Hazen,  4 


Conn.,  495;  Conieev.  Godfrey,  1  Cranch  (C.  C.) 
478:  18  Ohio.  546. 

Mr.  Oeo.  H.  WUliams,  for  appellees: 

The  deed  in  question  is  a  quitclaim  deed  and 
the  "heirs"  of  the  grantors  are  not  named  in  the 
covenants.    They  arp  not,  therefore,  bound. 

8  Co.  Litt..  sec.  738;  884  a;  sec.  734;  386  a; 
2  Hill  Real  Prop..  859;  sec.  18;  p.  400.  sec 
102:  Dart  v.  Dart.l  Conn. ,  250.  and  cases  cited. 

The  first  covenant  is  *'  to  warrant  and  de- 
fend said  propert  V  against  all  claims,  the  United 
States  except4Hl.  When  this  covenant  was 
made  the  title  was  in  the  United  States,  and 
necessarily,  therefore,  if  not  an  absurdity,  it 
applies  only  to  possession.  It  is,  in  effect,  a 
covenant  against  everything  but  the  title.  Qiap- 
man's  grantee  can  claim  nothing  upon  this  cov- 
enant. Lownsdale's  heirs  have  a  title,  derived 
from  the  United  States,  and  it  was  agreed  in 
the  deed  that  this  covenant  should  not  cover 
that  title.  The  plain  meaning  of  this  covenant 
is,  that  it  shall  not  bind,  if  the  United  States 
does  not  give  the  title  to  the  covenantors.  This 
the  United  States  did  not  do,  but  gave  it  to  the 
heirs  of  Nancy  Lownsdale.  Th&  is  Hke  the 
case  of  Cole  v.  Hawes,  2  Johns.  Caa.,  203. 

The  second  covenant  is:  that  if  the  grantors 
obtain  the  fee  simple  to  said  property  from  the 
Government  of  the  United  States,  they  will 
convey  the  same  by  deed  of  general  warranty. 
They  did  not  obtain  the  fee  simple  to  said  prop- 
erty, but  it  was  granted  by  the  (Government  to 
the  heirs  of  Napcy  Lownsdale.  Nancy  Lowns- 
dale's  children  do  not  hold  under  or  through 
Lownsdale,  Coffin  and  Chapman,  or  either  of 
them,  but  derive  their  title  directly  from  the 
United  States.  There  is  no  privity  of  contract 
or  estate  between  them  and  the  grantors  in  said 
deed,  or  either  of  them. 

These  covenants  do  not  operate  as  an  estoppel . 
Estoppel,  in  such  cases,  occurs  onlv  when  a 
party  has  conveyed  a  precise  or  definite  \e^\ 
title  by  solemn  assurance  that  he  will  not  be 
permitted  to  deny. 

OUmer  v.  Poindexter,  10  How.,  257. 

No  estate  is  described  as  conveyed  in  the  deed 
where  these  covenants  are  found ;  but,  on  the 
contrary,  the  deed  shows  upon  its  face  that  the 
grantors  had  no  title. 

Covenants  of  warranty  are  limited  by  the  nat  - 
ure  of  the  estate  conveyed. 

Leteis  v.  Baird,  3  McLean,  78;   Comtliodt  v. 
SmUh,  18  Pick.,  116;  Blanchard  v.  BrookB,  U 
Pick..  67;  Sweet  v.  Brown,  12  Met.,  175;  AUen 
V.  Rotton,  20  Pick..  458;  2  Wash.  (C.  C.)  665; 
Clark  V.  Bak&r,  14  Cal. .  628. 

Nothing  was  or  could  be  conveyed  by  said 
deed  June  25,  1850. 

There  is  nothing  in  the  decree  of  partition  to 
affect  this  question.  Block  *'G"  with  olber 
property,  was  by  that  decree  assigned  to  the 
heirs  and  vendees  or  claimants  under  D.  H. 
Lownsdale,  according  to  their  respective  intei*- 
ests.  The  rights  of  these  heirs  or  vendees  were 
left  for  future  adjustment  or  litigation.  The 
decree  does  not  in  any  way  enlarge  thoee  ri>rhUL 

DawHon  v.  Lamrence,  18  Ohio,  546;  Jat^cmu 
v.  Christman,  4  Wend.,  284. 

Mr.  Jtuttice  Field  delivered  the  opinion  of 
the  court: 

This  is  a  suit  on  the  equity  side  of  theooart. 
to  obtain  a  partition  of  certain  real  propertv 
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situated  in  the  Cit^*  of  Fortlaod^  in  the  State  of 
Oregon,  and  to  have  the  undivided  interest 
owned  by  the  complainant  set  apart  to  them  in 
severally.  The  material  facts  out  of  which  the 
suit  arises,  are  these:  in  June,  1850,  three  per- 
sons, named  Daniel  H.  Lownsdale,  Stephen 
Coffin  and  William  W.  Chapman,  were  the 
owners  of  a  land  claim  embracing  a  portion  of 
the  tract  upon  which  the  City  of  Portland  is 
situated.  The  legal  title  to  the  property  was 
then  in  the  United  States,  but  the  parties  assert- 
ing their  claims  to  the  possession  under  the  law 
of  the  provisional  government  of  the  Territory, 
expected  that  legislation  would  be  taken  at  an 
early  day  by  Congress  for  the  transfer  of  the 
title  to  them  or  some  of  them.  This  expectation 
of  legislation  on  their  behalf  was  common  with 
all  occupants  of  land  in  Oregon,  whose  rights 
were  merely  possessory,  the  fee  of  the  entire 
land  in  the  Territory  being  in  the  United  States. 
With  this  expectation  these  claimants  on  the 
25th  day  of  that  month  executed  a  deed  to  Chap- 
man, one  of  their  own  number,  of  numerous 
lots  and  blocks  in  Portland,  into  which  a  por- 
tion of  their  claim  had  been  divided,  including 
among  them  the  premises  in  controversy,which 
are  designated  in  the  pleadings  and  proceedings 
as  the  south  half  of  block  G.  The  deed  pur- 
ports for  the  consideration  of  $60,000  to  "re- 
lease, confirm  and  quitclaim"  to  Chapman,  his 
heirs  and  assigns,  the  described  property;  and 
contains  two  covenants  on  the  part  of  the  grant- 
ors, one  to  warrant  and  defend  the  property  to 
their  grantee,  his  heirs  and  assigns,  against  all 
claims,  except  the  United  States;  and  the  other 
"that  if  they  obtain  the  fee  simple  to  aid  property 
from  the  Government  of  the  United  States  they 
will  convey  the  same  to  the  grantee,  his  heirs 
or  assigns,  by  deed  of  f;eneral  warranty."  The 
appellant,  Davenport,  is  the  assignee  by  various 
fne$ne  conveyances  of  the  interest  thus  acquired 
by  Chapman  In  the  property  in  controversy. 

At  the  time  this  deed  was  executed,  Lowns- 
dale was  a  widower, having  three  children  named 
James,  Mary  and  Sarah.  At  the  same  time 
there  lived  in  the  same  town  a  widow,  named 
Nancy  Gillihan,  having  two  children  named 
William  and  Isabella. 

In  July,  1850,  the  widow  and  the  widower 
intermarried,  and  they  had  as  the  issue  of  this 
marriage  two  children,  named  Millard  and 
Ruth. 

On  the  27th  day  of  September,  1850,  Congress 
passed  an  Act  which  is  generally  known  in  Ore- 
gon as  the  Donation  Act,  under  which  the  title 
to  a  large  portion  of  the  real  estate  is  held.  It 
was  entitled  "An  Act  to  Create  the  Office  of 
Surveyor  General  of  the  Public  Lands  of  Ore- 
gon, and  to  provide  for  the  Survey  and  to  Make 
Donation  to  the  Settlers  of  the  Said  Public 
Land."    9  Stat,  at  L.,  496. 

Bu  the  4th  section  of  this  Act,  a  grant  of  land 
was  made  to  every  white  settler  or  occupant  of 
the  public  lands  in  Oregon  above  the  age  of 
elirhteen  years  who  was  a  citizen  of  the  United 
Statcp,  or  had  made  a  declaration  according  to 
law  of  his  intention  to  become  a  citizen,  or 
should  make  such  declaration  on  or  before  the 
first  day  of  December,  1851,  and  who  was  at 
the  time  a  resident  of  the  Territory,  or  might 
become  a  resident  on  or  before  the  1st  of  De 
cember,  1850,  and  who  should  reside  upon  and 
cultivate  the  land  for  four  consecutive  years 

Bee  18  Wall. 


and  otherwise  conform  to  the  provisions  of  the 
Act.  The  grant  was  of  three  hundred  and 
twenty  acres  of  land,  if  the  settler  or  occupant 
was  a  single  man,  but  if  a  married  man,  or  if 
he  should  become  married  within  a  year  from 
the  Ist  of  December,  1850,  then  the  grant  was 
of  six  hundred  and  forty  acres,  one  half  to  him- 
self and  the  other  half  to  his  wife,  to  be  held  by 
her  in  her  own  right. 

By  the  same  section  the  8urveyor-(Jeneral 
was*  required  to  designate,  of  the  land  thus 
granted,  the  part  inuring  to  the  husband  and 
the  part  inuring  to  the  wife,  and  to  enter  the 
same  in  the  records  of  his  office:  and  it  was  pro- 
vided that  in  all  cases  where  such  married  per- 
son complied  with  the  provisions  of  the  Act  so 
to  entitle  them  to  the  grants,  whether  under  the 
previous  Provisional  Government  or  afterwards, 
and  either  should  die  before  the  issue  of  a  pat- 
ent, the  survivor  and  children  or  heirs  of  the 
deceased  should  be  entitled  to  the  share  or  in 
terest  of  the  deceased  in  equal  proportion,  ex- 
cept when  the  deceased  should  otherwise  dispose 
of  the  same  by  will. 

Under  this  Act,  Lown8<lale  was  a  donation 
claimant,  and  dated  the  commencment  of  his 
settlement  on  the  22d  of  September,  1848.  This 
settlement  became  complete  on  the  22d  of  Sep- 
tember, 1852,  at  the  expiration  of  the  four  years 
prescribed.  The  proof  of  the  commencement  of 
the  settlement  and  the  continued  residence  and 
cultivation  required  by  the  Act  was  regularly 
made;  and  of  the  land  the  east  half  was  assigned 
to  Lownsdale,  and  the  west  half  to  his  wife, 
Nancy.  Within  the  portion  thus  assigned  to  the 
wife,  the  premises  in  controversy  were  included. 
The  tract  thus  claimed  and  settled  upon,  em- 
brace a  fraction  over  one  hundred  and  seventy- 
eight  acres,  and  for  it,  in  October,  1860,  a  pat- 
ent certificate  was  given  to  Lownsdale  and 
wife,  and  in  June,  1865,  a  patent  of  the  United 
States  was  issued  to  them,  giving  and  granting 
in  terms  to  Daniel  H.  Lownsdale,  the  east 
half  of  the  property,  and  to  his  wife,  Nancy 
Lownsdale,  the  west  half. 

Neither  of  the  patentees  were  living  at  the 
time  the  patent  for  the  donation  claiin  in  this 
case  was  i^jsued,  Lownsdale  havingdied  in  May, 
1862,  and  Nancy  having  died  in  April,  1854. 
At  common  law  the  patent  would  have  been  in- 
operative and  void  from  this  circumstance. 
Gait  V.  Oalloimy,  4  Pet.,  345;  McDonald  v. 
SmaUey,  6  Pet.,  261;  Galloway  v.  Finiey,  12 
Pet.,  298;  MeOraeken  v.  Beall,  8  A.  K.  Marsh., 
210;  T/umfMV.  WyaU,  25  Mo.,  26.  By  that 
law  the  grant  to  a  deceased  party  is  as  ineffectual 
to  pass  the  title  of  the  grantor  as  if  made  to  a 
fictitious  person;  and  the  rule  would  apply 
equally  to  grants  of  the  government  as  to  grants 
of  individuals,  but  for  flie  Act  of  Congress  of 
May  20. 1836.  5  Stat,  at  L.,  81,  which  obviates 
this  result.  The  Act  declares:  "That  in  all  esses 
where  patents  for  public  lands  have  been  or 
may  hereafter  be  issued,  in  pursuance  of  any 
law  of  the  United  States,  to  a  person  who  has 
died,  or  who  shall  hereafter  die,  l)efore  the  date 
of  such  patent,  the  title  to  the  land  designated 
therein,  shall  inure  to,  and  become  vested  in, 
the  heirs,  devises  and  aasigns  of  such  decoised 
patentee,  as  if  the  patent  had  issued  to  the  de- 
ceased person  dunnglife."  This  Act  makes 
the  title  inure  in  a  manner  different  from  that 
provided  by  the  Donation  Act  upon  the  death 
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of  either  owner  before  the  issue  of  the  patent, 
for  we  do  not  understand  that  the  survivor  of 
the  deceased  husband  or  wife  was  at  the  time 
his  or  her  heir  by  any  law  of  Oregon.  If  the 
Act  of  1886  can  be  considered  as  applying  to 
patents  issued  under  the  Donation  Act,  where 
the  party  originally  entitled  to  the  patent  has 
died  before  the  patent  issues— and  on  this  point 
no  question  is  made  by  either  party — then  its 
language  must  be  construed  in  connection  with 
and  be  limited  by  the  provisions  of  the  Dona- 
tion Act,  giving  the  property  of  a  deceased  hus- 
band or  wife  to  the  survivor  and  children  or 
heirs  of  the  deceased,  unless  otherwise  disposed 
of  by  will;  and  in  that  case  the  patent  here  must 
be  held  to  inure  in  favor  of  these  parties  instead 
of  the  heirs  solely. 

The  four  children  of  Nancy  Lownsdale.  the 
two  by  her  first  husband,  Gillihan,  and  the  two 
by  her  last  husband,  survived  her,  and  these, 
with  her  surviving  husband,  became  entitled, 
on  her  death,  to  her  property  in  equal  propor- 
tions, she  having  died  intestate.  This  is,  in- 
deed, the  express  language  of  the  statute,  and  in 
consequence  each  of  the  five  persons  named 
took  an  undivided  fifth  interest  in  the  property. 
The  learned  counsel  of  the  appellant,  however, 
contends  that  the  statute  should  be  construed  as 
dividing  the  property  equally  between  the  sur- 
vivor on  the  one  part,  and  the  children  or 
heirs  upon  the  other.  But  the  construction  we 
give  is  the  more  natural  one,and  is  in  accordance 
with  the  uniform  ruling  of  the  courts,  state  and 
federal,  in  Oregon. 

In  January,  1860,  Lownsdale  purchased  the 
interest  in  this  property  of  Isabella  Gillihan 
(then  Isabella  Potter,  she  having  intermarried 
with  William  Potter)  and  thus  became  owner 
of  two  undivided  fifths.  On  his  death  these 
two  undivided  fifths  passed  to  his  heirs,  he 
having  died  intestate,  unless  they  were  controlled 
by  hts  covenant  in  the  deed  to  Chapman. 

In  1864  a  suit  was  brought  in  a  Circuit  Court 
of  the  State  of  Oregon,  by  one  of  the  children 
of  Nancy  by  her  first  husband,  for  partition  of 
the  property  which  was  assigned  to  her  of  the 
donation  claim — the  Nanc;^  Lownsdale  tract,  as 
it  is  termed.  In  that  suit  the  heirs  of  both 
Daniel  and  Nancy,and  numerous  other  persons, 
purchasers  and  occupants  under  Daniel  and  the 
appellant,  Davenport,  were  made  parties.  The 
suit  resulted  in  a  decree  setting  off,  so  far  as 

Sracticable,  the  two  undivided  interests  of 
Daniel  to  his  heirs  and  vendees  in  lots  and 
blocks  as  they  were  claimed,  without  any  deter- 
mination, however,  of  the  extent  of  the  re- 
spective rights  and  interests  of  these  heirs  and 
vendees  between  themselves ;  and  in  setting  apart 
the  remaining  undivided  three  fifths  in  sever- 
alty to  the  children  of  Nancy  who  had  retained 
their  interests,  owelty  being  allowed  and  paid 
for  the  inequalities  existing  in  the  partition. 
The  tract  set  apart  for  the  two  fifths  of  Lowns- 
dale included  the  premises  in  controversy.  The 
heirs  of  Lownsdale  were  his  two  children  living, 
by  his  first  wife,  two  children  of  a  deceased 
daughter  by  his  first  wife,  named  Emma  S. 
Lamb  and  Ida  Squires,  and  his  two  children  by 
his  second  wife.  Against  these  heirs  the  only 
claimant  of  the  premibes  in  controversy  was  the 
appellant,  Davenport,  who,  as  already  stated, 
derived  his  interest  by  various  mesne  convey- 
ances from  Ciiapman. 
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The  present  suit  is  brought  by  the  children 
of  the  deceased  daughter  of  Lownsdale  by  his 
first  wife,  they  having  inherited  her  interest. 

For  its  determination  it  is  necessary  to  con- 
sider the  effect  upon  the  interest  claimed  by 
Davenport  of  the  covenants  contained  ia  the 
deed  of  Lownsdale,  Coffin  and  Chapman,  ex- 
ecuted to  Chapman  on  the  25th  June,  1850. 

So  far  as  that  instrument  purports  to  be  a 
conveyance  from  Chapman  to  himself,  it  is.  of 
course,  ineffectual  for  any  purpose.  Its  ex- 
ecution by  him  left  his  interest  precisc^ly  as  it 
existed  previously.  But  this  superfluous  inser- 
tion of  his  name  in  the  deed  as  a  grantor,  does 
not  impair  the  efficacy  of  the  instrument  as  a 
conveyance  to  him  from  Lownsdale  and  CofQn, 
nor  their  covenants  with  him  and  his  heirs  and 
assigns.  These  covenants  must  be  treated  as 
the  joint  contracts  of  the  two  actual  gran  tors. 

Whether  these  covenants  bind  the  heirs  of 
the  covenantors,  they  not  being  named,  may, 
perhaps,  admit  of  question.  Rawle,  Cot.,  tit.. 
579;  Uoydv,  Thurub^,  9  Mod.,  463;  Mor^e  ▼. 
Aldrich,  19  Pick.,  450.  The  court  below  held 
that  to  the  extent  that  the  covenants  affected 
the  land,  the  heirs  were  bound  by  them,  and  as 
they  have  not  appealed  from  this  decision,  it 
is  unnecessary  for  the  disposition  of  the  case 
that  the  question  should  be  determined  by  us. 

What,  then,  is  the  effect  and  operation  of  the 
covenants?  The  first  covenant.as  already  stated, 
is  "to  warrant  and  defend "  the  property  re- 
leased to  Chapman  .his  heirs  and  assigns  *  'against 
all  claims,  the  United  States  excepted."  At  the 
time  this  covenant  was  executed  the  title  to  the 
property,  as  we  have  mentioned,  was  in  the 
united  States,  and  this  fact  was  well  known  to 
the  parties.  Land  was  then  occupied  by  set- 
tlers throughout  the  Territory  of  Oregon,  under 
laws  of  the  provisional  government,  which  were 
generallv  respected  and  enforced.  These  laws 
could  of  course  only  confer  a  possessory  right, 
and  no  one  pretended  to  acquire  any  greater  in- 
terest under  them.  It  was  against  the  asser- 
tion of  claims  from  this  source  and  any  other 
source,  except  the  United  States,  the  owner  of 
the  fee,  that  the  covenant  in  question  was  di- 
rected. By  it  the  grantors  were  precluded  f  rtNn 
asserting  any  interest  in  the  premises  against 
the  grantee  and  his  heirs  and  assigns,  unless 
such  interest  were  acquired  from  the  United 
States.  The  warranty  does  not  cover  that  in- 
terest and  did  not  preclude  its  acquisition  by 
the  covenantors  or  either  of  them,  or  by  their 
heirs,  or  its  enjoyment  by  them  or  either  of 
them  when  acquired. 

The  second  covenant  is  that  if  the  grantors 
"  obtaiu  the  fee  simple  '*  to  the  property  **fn>ni 
the  Government  of  the  United  States,  the^r  will 
convey  the  same  "  to  the  grantee,  his  heirs  or 
assigns  "by  deed  of  general  warranty."  This 
covenant  is  special  and  limited.  It  takes  ef- 
fect only  in  case  the  grantors  or  their  heirs  (if 
the  covenant  binds  the  heirs)  acquire  the  title 
directly  from  the  United  States;  it  does  not 
cover  the  acquisition  of  the  title  of  the  United 
States  from  any  intermediate  party,  and  xhia 
was  evidently  the  intention  of  the  parties.  They 
expected,as  already  stated, to  obtain  by  the  legis- 
lation of  Congress  the  title  of  the  United  States 
to  lands  in  their  possession,  and  in  case  their 
expectations  in  this  respect  were  realized,  they 
contracted  td  convey  the  same  to  their  grantee. 
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or  to  his  heirs  or  assiKDS.  They  could  uot  have 
iotended,  in  case  their  expectations  were  disap- 
pomted  and  the  title  passed  from  the  Unit^ 
btates  to  other  parties,  to  render  it  impossible 
for  them  to  accoutre  that  title  in  all  future  time 
from  those  parties  without  being  under  obliffa- 
tioD  to  instantly  transfer  it  to  the  grantee  or  his 
successors  in  interest.  OomUoek  ▼.  Smith,  18 
Pick.,  116.  And  such  would  be  the  effect  of 
their  covenant  if  it  were  given  an  oi)eration  be- 
yond the  precise  limitation  speciflea. 

As  already  stated,  Lownsdale  took  under  the 
Donation  Act,  as  the  survivor  of  his  deceased 
wife,  one  undivided  fifth  interest  in  her  prop- 
erty, and  he  subsequently  purchased  a  similar 
interest  from  Isabella  Gillihan.  a  daughter  of 
his  wife  by  her  first  husband.  The  interest 
he  thus  purchased  is  not  covered  by  the  covenant 
He  did  not  acquire  it  directly  from  the  United 
States.  Whether  the  interest  which  be  received 
as  survivor  of  his  deceased  wife,  Nancy  Lowns- 
dale, is  within  the  covenant,  depends  upon  the 
question  whether  he  took  that  interest  by  de 
scent,  as  heir  of  Nancy,  or  directly  as  donee 
from  the  United  States.  The  court  below  held 
that  he  took  as  donee,  and  not  as  heir,  and  that 
in  consequence  the  interest  was  within  the  op- 
eration of  the  covenant,  and  Davenport,  his 
assignee,  was  entitled  to  have  such  interest 
traubf erred  to  him,  and  that  interest  was  ac- 
cordingly set  apart  in  severalty  to  him. 

Whether  this  ruhng  is  correct  it  is  unneces- 
sary for  us  to  determine.  The  appellant  does  not, 
of  course,  controvert  it.  and  the  heirs  of  Lowns- 
dale, who  alone  could  in  this  case  question  its 
correctness,  have  not  appealed  from  the  decree 
of  the  court  below. 

The  parol  evidence  offered,  of  an  alleged  con- 
tract, in  1860,  on  the  part  of  Lownsdale  with 
Dttvenport,  to  confirm  the  title  to  the  latter  to 
the  whole  of  block  G,  and  of  Lownsdale's  dec- 
larations at  that  time  as  to  the  title,  is  entirely 
iasufiicient  to  create  any  estoppel  in  pais  against 
the  assertion  of  the  interest  claimed  by  his  heirs 
to  portions  of  that  property.  The  alfeged  con- 
tract of  Lownsdale  was  simply  to  confirm  the 
title  of  Davenport  to  all  lands  to  which  he, 
Lownsdale,  deemed  the  title  doubtful;  and  the 
ground  of  complaint  appears  to  be  that  he  did 
not  consider  the  title  of  Davenport  to  block  G 
as  doubtful,  and  so  declared  and,  therefore,  did 
not  include  that  block  in  the  property  covered 
by  his  confirmatory  deed.  Tlie  declarations 
are  at  best  but  the  ei^pression  of  his  opinion  in 
relation  to  a  subject  upon  which  Davenport 
was  equally  well  informed,  or  possessed  equally 
with  him  the  means  of  information.  If  the  ev- 
idence of  such  declarations  could  be  received 
years  after  the  death  of  the  party  who  is  alleged 
to  have  made  them,  to  control  the  legal  title 
which  has  descended  to  his  heirs,  a  new  source 
of  insecurity  in  the  tenure  of  property  would 
be  created,  and  heirs  would  often  hold  their 
possessions  upon  the  uncertain  testimony  of  in- 
terested parties,  which  it  would  be  difficult  and 
sometimes  impossible  to  meet  and  explain  after 
an  interval  of  years,  instead  of  holding  them 
upon  the  sure  foundations  of  the  records  of  the 
country.    Boggs  v.  Mining  Co.,  14  Ual.,  876. 

T/iS  decree  of  ilie  court  btlow  must  be  affirmed; 
and  it  ia  eo  ordered, 

Cited-18  WaU.,  814,  816;  6  Sawy.,^;  6  Sawy., 
404. 
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JETER  CLINTON  kt  al.,  Plffs,  in  Brr„ 

V, 

PAUL  ENGLEBRECHT  et  al. 

(See  S.  C,  13  WaU.,  434^440.) 

Jurff  law  of  territory,  obUgatory  upon  Federal 
Oimrta — Territoral  Courte — ckaUenge  to  the 
array, 

1.  The  law  of  a  territorial  Leirialature,  prescribinsr 
the  mode  of  obtaining*  panels  of  grand  and  petit 
jurors,  is  obligatory  upon  the  District  Courts  of  the 
Territory. 

2.  Although  the  Judges  of  the  Supreme  Court  of 
a  Territory  are  appointed  by  the  President  under 
an  Act  of  Congress,  yet  the  courts  they  are  author- 
ised to  hold  are  not  courts  of  the  United  States. 

8.  Where  a  jury  was  not  selected  and  summoned 
in  conformity  with  the  territorial  law,  a  challenge 
for  that  reason  to  the  array  should  have  been  al- 
lowed and  where  such  challenge  was  disallowed,  the 
judgment  in  the  case  will  be  reversed. 

[No.  879.] 
Arg^ied  Mar,  7,  187S,      Decided  Apr,  15, 1872, 

IN  ERROR  to  the  Supreme  Court  of  the  Ter- 
ritory of  Utah. 
The  case  is  stated  by  the  court. 
Metiere.  C.  J.  Hillyer  and  Thoe,  Fiteh,  for 
plaintiffs  in  error. 
Mr,  R.  N.  Baskin,  for  defendants  in  error. 

Mr.  CJiief  Justice  Chase  delivered  the  opin- 
ion of  the  court: 

The  principal  question  for  consideration  in 
this  case  is  raised  by  the  challen^  of  the  de- 
fendants to  the  array  of  the  jury  in  the  Third 
District  Court  of  the  Territory  of  Utah. 

The  suit  was  a  civil  action  for  the  recovery 
of  a  penalty  for  the  destruction  of  certain  prop- 
erty of  the  plaintiffs  by  the  defendants.  The 
plaintiffs  were  retail  liquor  dealers  in  the  City 
of  Salt  Lal^e,  and  had  refused  to  take  out  a 
license  as  required  by  the  ordinance  of  the  city. 
The  defendants,  acting  under  the  same  ordi- 
nance, thereupon  proceeded  to  the  store  of  the 
plaintiffs  and  destroyed  their  liquors,  to  the 
value,  as  alleged,  of  more  than  $22,000.  The 
statute  gave  an  action  asainst  any  person  who 
should  willfully,  or  maliciously  injure  or  de- 
stroy the  goods  of  another,  for  a  sum  equal  to 
three  limes  the  value  of  the  property  injured  or 
destroyed.  Under  this  statute  the  plaintiffs 
claimed  this  threefold  value.  The  Act  of  the 
Territorial  Legislature,  passed  in  1859,  and  in 
force  when  the  jury  in  this  cause  was  sum- 
moned, required  that  the  county  court  in  each 
county  should  make  out  from  the  assessment 
rolls,  a  list  of  fifty  men  qualified  to  serve  as 
jurors;  and.that,  thirty  days  before  the  session 
of  the  District  Court,  the  clerk  of  that  court 
should  issue  a  writ  to  the  t^srritorial  Marshal  or 

NoTB.~Cau«e8  of  challcnae  of  Jurors  and  their 
qualifications. 

Alienage  is  a  good  cause  of  challenge.  Shu- 
maker  V.  State,  5  Wis.,  331 :  Johr  v.  People,  26  Mich., 
427;  Hill  V.  People,  16  Mich.,  361;  GuykowHki  v. 
People,  1  Scam.,  476 ;  State  v.  Quarrel,  2  Bay,  150; 
S.  C,  1  Am.  Dec,  6i)7:  I  Bish.  Grim.  Prau.,  sec.  ft28. 

Relationship  to  one  of  the  parties  is  also  ground 
of  challenge.    Hall  v.  Thayer,  105  Mass..  £23. 

It  is  good  ground  of  challenge  to  a  Juror  that  he 
is  interested  in  the  case  from  having  a  claim 
against  the  defendant,  which  the  same  facts  that 
will  warrant  a  decision  in  plalutilf's  favor  will 
support.  Davis  v.  Allen,  11  Pick.,  466;  S.  C,  »8 
Am.  Dec,  386. 

A  decided  opinion  held  by  a  Juror,  positive,  not 
hypothetical,  upon  the  merits  of  the  case,  from 
personal  knowledge,  statements  of  witaesst^s  or 
partiM,  or  from  rumors,  whioh  will  probably  pre- 
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any  of  his  deputies,  requiring  him  to  summon 
twenty-four  eligible  men  to  serve  as  petit  jurors. 

These  men  were  to  be  taken  by  lot,  in  the 
mode  pointed  out  by  the  statute,  from  the  list 
previously  made  by  the  clerks  of  the  county 
court,  and  their  names  were  to  be  returned  by 
the  marshal  to  the  clerk  of  the  District  Court. 
Provision  was  further  made  for  the  drawing  of 
the  trial  panel  on  this  further  list,  and  for  its 
completion  by  a  new  drawing  or  summons,  in 
case  of  non-attendance  or  excuse  from  service 
upon  challenge  or  for  other  reason. 

For  the  trial  of  the  cause,  the  record  shows 
that  the  court  originally  directed  a  venire  to  be 
issued  in  conformity  with  this  law,  and  that 
a  venire  was  issued  accordingly,  but  not  served 
or  returned.  The  record  also  shows  that,  under 
an  order  subsequently  made,  an  open  venire  was 
also  Issued  to  the  Federal  Marshal;  which  was 
served  and  returned  with  a  panel  of  eighteen 
petit  jurors  annexed.  The^e  jurors  were  sum 
moned  from  the  body  of  the  county  at  the  dis- 
cretion of  the  marshal.  Twelve  jurors  of  this 
panel  were  placed  in  the  jury-box,  and  the  de- 
fendants challenged  the  array  on  the  ground 
that  the  jurors  had  not  been  selected  or  sum- 
moned in  conformity  to  the  laws  of  the  Terri- 
tory, and  with  the  original  order  of  the  court. 
This  challenge  was  overruled.  Exception  was 
taken  and  the  cause  proceeded.  Both  parties 
challenged  for  cause.  Each  of  the  defendants 
claimecf  six  peremptory  challenges.  This  claim 
was  also  overruled,  and  exception  was  taken. 
Other  exceptions  were  also  taken  in  the  prog- 
ress of  the  cause.  Under  the  charge  of  the 
court,  a  verdict  was  rendered  for  the  plaintiff, 
under  which  judgment  was  entered  for  $59,- 
063.25,  and  on  appeal  was  affirmed  b^  the  Su- 
preme Court  of  the  Territory.  A  writ  of  error 
to  that  court  brings  the  cause  here. 

It  is  plain  that  the  jury  was  not  selected  or 
summoned  in  pursuance  of  the  Statute  of  the 
Territory.  That  statute  was,  on  the  contrary, 
wholly  and  purposely  disregarded,  and  the  con- 
trolling question  raised  by  the  challenge  to  the 
array  is:  whether  the  law  of  the  Territorial 


Legislature,  prescribing  the  raodo  of  obt&inijig 
panels  of  grand  and  petit  iurors.  is  obligmtory 
upon  the  District  Courts  of  the  Territory. 

It  was  insisted  in  argument  that  the  chaJlenge 
to  the  array  was  wiuved  by  the  defeodants 
through  the  exercise  of  their  right  to  challenge 
peremptorily  and  for  cause;  and  we  were  re- 
ferred to  the  judgment  of  the  Supreme  Coan 
of  New  York,  in  the  case  of  ITis  Fwpie  ▼.  Mc 
Kay,  18  Johna.,  217,  as  an  authoritj  for  this 
proposition.  But  that  case  appears  to  be  an 
authority  for  the  opposite  concludoiL.  **We 
are  not  of  opinion *' says  the  court,  "that  the 
prisoner's  peremptory  challenge  of  jurors  wa$ 
a  waiver  of  his  right  to  object  now  to  the  want 
of  a  venire"  In  that  case  there  had  been  no 
venire,  but  the  jury  had  been  summoned  in  a 
mode  not  warranted  by  law .  In  the  case  before 
us  there  was  a  venire,  but  if  it  was  not  author- 
ized by  law  it  was  a  nullity;  and  we  are  not 
prepared  to  say  that  the  efforta  of  the  defend- 
ants to  secure  as  far  as  they  could,by  per»nptnrT 
challenges  and  challenges  for  cause,  a  fair  trial 
of  their  case,  waived  an  inherent  and  fatal  ob- 
jection to  the  entire  panel. 

We  are,  therefore,  obliged  to  consider  the 
(question  whether  the  District  Court,  in  the  selec- 
tion and  summoning  of  jurors,  was  bound  to 
conform  to  the  law  of  the  Territory. 

The  theory  upon  whidi  the  various  govern- 
ments for  portions  of  the  territory  of  the  United 
States  have  been  organizsed,  has  ever  becai  that 
of  leaving  to  the  inhabitants  all  the  powers  of 
self-government  consistent  with  the  supremacy 
and  supervision  of  national  authoritj,  and  with 
certain  fundamental  principles  established  by 
Congress.  As  early  as  1784  an  ordinance  was 
adopted  by  the  Congress  of  the  Confedoratian 
providing  for  the  division  of  all  the  territory 
ceded,  or  to  be  ceded,  into  States,  with  bound- 
aries ascertained  by  the  ordinance.  These  States 
were  severally  authorized  to  adopt  for  tlieir  tem 
porary  government  the  Constitution  and  laws  of 
any  one  of  the  States,  and  provision  was  made 
for  their  ultimate  admission  by  del^atea  into 
the  Congress  of  the  United  States.     We  thii& 


vent  him  from  fs\y\na  an  Impartial  verdict,  is  cause 
of  chalienffo.  Smith  v.  Barnes,  3  dcam.,  76:  B.C., 
8A  Am.  Dec,  525;  Leach  v.  People,  53  111..  311. 

Uniosa  retfulated  by  statute,  the  opinion  which 
disqualiflcs  a  Juror  must  be  of  fixed  aud  deter- 
mined character,  deliberately  formed,  still  enter- 
tained, and  one  that  shuts  out  a  different  belief. 
0*Mara  v.  Commonwealth,  75  Pa.  St.,  4224;  Brown 
V.  Com.,  2  Leitfh,  TU9:  SUte  v.  Kingsbury,  58  Me., 
238;  People  v.  Kinjr,  27  Cal.,  507;  State  v.  Milliun,  8 
Nev.,  409;  ProtTat  on  Jury  Trials,  sec.  187;  McGrefTif 
v.  State,  4  Blackr.,101 ;  «taup  v.  Com.,  74  Pa.  St.,  458. 

It  makes  no  difference  that  the  opinion  is  based  on 
rumor  or  newspaper  reports  of  the  cause  of  action. 
Armistead  v.  Com.,  11  Leigh,  657 ;  S.  C.  37  Am.  Dec, 
(W3;  People  v.  Reynolds,  16  Cal.,  129;  People  v.  Ed- 
wards, 41  Cal.,  640;  People  v.  Johnston,  4(1  Cal.,  78; 
Wormeley's  case,  10  Uratt.,  658:  Jackson  v.  Com., 
23  Gratt.,  919 :  Wriiyht  v.  Com.,  32  Gratt.,  941;  State 
V.  Benton,  2  Dev.  U  Bat.,  196. 

It  Is  held  in  most  States  that  an  opinion  founded 
on  rumor  or  newspaper  report  does  not  disqualify 
a  Juror  if  ho  Buys  be  can  try  the  case  fairly  and  im- 
T)urlially,  unbiased  by  his  opinion.  Guetlir  v.  State, 
o6  Ind.,  94;  S.  C.,32  Am.  Dec.  99 ;  State  v.  WiUianiB, 
8  Stow.,  454:  Grissom  v.  State,  4  Tex.  App.,  374; 
State  V.  Caulfleld,  23  La.  Ann.,  148;  State  v.  Bun- 
grer,  14  La.  Ann.,  461:  People  v.  McCauIey,  1  Cal., 
379;  O'Mara  v.  Cora.,  76  Pa.  St.,  424;  State  v.  An- 
derson, 5  Har.,  493;  Waters  v.  State,  51  Md.,  480; 
O'Connor  V.  State,  9  Fla.,  215;  Montague  v.  Slate, 
17  Fhi.,66a:  Ulrlch  v.  Pc^ople,  39  Mich.,  245;  Balbo 
V.  People,  19  Hun,  424:  State  v.  Davis,  29  Mo.,  S?91 ; 
Btate  v.  Collins,  70  N.  C.,  U ;  S.  C,  16  Am.  Uep.,  771 ; 
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Van  Vacter  v.  MoKelly,  7  Blackf.,  5T8;  Curry  i. 
State,  6  Neb.,  412;  State  v.  Bllfnfrton«  7  Ir«d^  6i ; 
Com.  v.  Lenox,  3  Brewst.,  249 ;  Clem  v.  State.  ."Q 
Ind.,  418;  State  v.  Bone,  7  Jones,  L.,  ISl;  U.  &  v. 
MuHenry,  6  Blatchf .,  508 :  eantra.  State  v.  Clark,  4S 
Vt..  629. 

An  impression  on  the  mlnd«  or  hypothetJcA^ 
opinion,  dependent  on  the  truth  or  falsity  of  r>  - 
ports,  unless  there  is  actual  bias,  docs  not  dis- 
qualify. Gold  Mining  Co.  v.  NaU.  Bk.,  96  CJ.  s..  efti . 
Thomas  v.  People,  67  N.  T.,  218;  Btate  v.  Kin>r«w 
bury,  58  Me.,  238;  Howerton  v.  State,  Meia».  2ti:^. 
People  V.  Reynolds,  16  Cal.,  188:  Reynolds  v.  C.  >, 
98  U.  S.,  145 ;  People  v.  Mather.  4  Wend.,  S2P ;  8.  i .. 
21  Am.  Dec,  122;  Thomas  v.  People,  67  N.  Y.,  :n/<: 
State  V.  Sater,  8  Iowa,  420;  State  v.  OstraDdor,  > 
Iowa,  435;  Mann  v.  Glover,  14  N.  J.  L.,  195;  Pc>opi«> 
V.  Mallon,  3  Lans.,  224 ;  SUte  v.  Potter,  18  Ccmiu  . 
166 ;  Lee  v.  State,  45  Miss.,  114 ;  Loach  v.  People,  .v; 
111.,  HU  ;  State  v.  Rinfirsbury,  58  Me.,  238;  State  v. 
Medlicott,  9  Kan.,  257 ;  Gray  v.  People,  26  IIU  344. 

If  it  influence  his  mind  and  require  evldeoce  ro 
remove  it^  he  is  disqualified.  Greenfield  v.  Peotfl<'. 
6  Abb.  N.  C,  1 ;  S.  C.,  74  N.  Y..  277. 

A  Juror  related  to  counsel  whose  fees  dep«*nd 
upon  recovery,  is  disqualified.  Melson  v.  Dicks* lo. 
63  Ga.,  6H2;  S.  C,  36  Am.  Rep.,  128. 

One  who  has  expressed  an  opinion  that  a  xwv- 
sou  imprisoned  for  a  criminal  oftense  has  bf^ii 
punished  enough  and  who  has  slirned  a  ptftitlcai 
for  his  pardon,  is  not  a  oompetent  Juror  in  a  cx\a\ 
action  aerainst  the  prisoner  founded  upon  the  sann* 
oharfre.  Asbury  L.  Ins.  Oo.  T.  Warreu.  «6  Me^  jCSS  : 
S.  C,  22  Am.  Rep.,  580. 
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find  the  first  plan  for  the  establishment  of  ffov- 
emments  in  the  Territories,  authorized  the  adop- 
tion of  state  governments  from  the  start,  and 
committed  all  matters  of  internal  legislation  to 
the  discretion  of  the  Inhabitants,  unrestricted 
otherwise  than  by  the  State  Constitution  origi- 
nally adopted  by  them. 

This  ordinance,  applying  to  all  Territories 
ceded  or  to  be  ceded,  was  superseded  three 
years  later  by  the  Ordinance  of  1787,  restricted 
in  its  application  to  the  territory  northwest  of 
the  River  Ohio — the  only  territoiy  which  had 
then  been  actually  ceded  to  the  United  States. 

It  provided  for  the  appointment  of  the  gov- 
ernor and  three  judges  of  the  court,  who  are 
authorized  to  adopt,  for  the  temporary  govern- 
ment of  the  district,  such  laws  of  the  original 
States  as  might  be  adapted  to  its  circumstances. 
But,  as  soon  as  the  number  of  adult  male  in- 
habitants should  amount  to  f  ne  thousand,  they 
were  authorized  to  elect  representatives  to  a 
House  of  Representatives,  who  were  required  to 
nominate  ten  persons  from  whom  Congress 
should  select  five  to  constitute  a  legislative  coun- 
cil: and  the  house  and  the  council  thus  selected 
and  appointed' were  thenceforth  to  constitute 
the  Legislature  of  the  Territoiy,  which  was  au- 
thorized to  elect  a  delegate  in  Confess  with 
the  right  of  debating,  but  not  of  votmg.  This 
Liegismture,  subject  to  the  negative  of  the  gov- 
ernor and  certain  foundamental  principles  and 
provisions  embodied  in  articles  of  compact,  was 
clothed  with  the  full  power  of  legislation  for  the 
Territory. 

The  Territories  south  of  the  Ohio,  in  1790 
(1  Stat  at  L.,  128);  of  Mississippi,  in  1798  (1 
Stat,  at  L.,  549);  of  Indiana,  in  1800  (2  Stat,  at 
,  L.,  58);  of  Michigan,  in  1805  (2  Stat,  at  L.,  309); 
of  Illinois,  in  1609  (2  Stat,  at  L.,  514);  were 
organized  upon  the  same  plan,  except  that  the 
prohibition  of  slavery,  embodied  in  the  Ordi- 
nance of  1787,  was  not  embraced  among  the 
fundamental  provisions  in  the  organization  of 
the  Territories  south  of  the  Ohio;  and  the  peo- 
ple in  the  Territories  of  Michigan,  Indiana  and 
Illinois  were  authorized  to  form  a  legislative 
assembly,  as  soon  as  they  should  see  fit,  with 
out  waiting  for  a  population  of  five  thousand 
adult  males. 

Upon  the  acquisition  of  the  foreign  territory 
of  Louisiana,  in  1808,  the  plan  for  the  organi- 
zation of  the  government  was  somewhat 
changed.  The  Governor  and  Council  of  the 
Territory  of  Orleans,  which  afterwards  became 
the  State  of  Louisiana,  were  appointed  by  the 
President,  but  were  invested  with  full  legisla 
tive  powers,  excerpt  as  specially  limited.  A 
District  Court  of  the  United  States  distinct 
from  the  courts  of  the  Territory  was  instituted. 
2  Stat,  at  L..  283.  The  rest  of  the  Territory 
was  called  the  District  of  Louisiana,  and  was 
placed  under  the  government  of  the  Qovernor 
and  Judges  of  Indiana.    2  Stat,  at  L.,  287. 

Jurisdiction  of  cases  in  which  the  United 
States  were  concerned,  subject  to  appeal  to  the 
Supreme  Court  of  the  United  States,  was  for 
the  first  time  expressly  given  to  a  Territorial 
Court  in  1805.  2  Stat,  at  L.,  388.  The  Ter- 
ritory of  Missouri  was  organized  in  1812  ( 2  Stat, 
at  L.,  748)  and  upon  the  same  plan  as  the  Ter- 
ritories acquired  by  cessions  of  the  States.  In 
the  Act  for  the  government  of  this  Territory 
appears  for  the  fii&t  time  a  provision  con- 
See  13  Walu 


ceming  the  qualifications  of  jurors.  The  16th 
section  of  the  Act  provided  that  all  free 
white  male  adults,  not  disqualified  by  any  legal 
proceeding,  should  be  qualified  as  ^rand  and 
petit  jurors  in  the  courts  of  the  Terntory,  and 
should  be  selected,  until  the  General  Assembly 
should  otherwise  direct,  in  such  manner  as  the 
courts  should  prescribe. 

The  Territory  of  Alabama,  in  1817  (8  Stat, 
at  L.,  871)  was  formed  out  of  the  Mississippi 
Territory,  and  upon  the  same  plan.  The  Su- 
perior Court  of  the  Territory  was  clothed  with 
the  federal  jurisdiction  given  by  the  Act  of 
1805.  The  Territory  of  Arkansas  was  organ- 
ized in  1819  (3  Stat,  at  L.,  493)  in  the  southern 
part  of  Missouri  Territory.  The  powers  of  the 
government  were  distributed  as  executive,  leg- 
islative, and  judicial,  and  vested  respectively 
in  the  Governor,  General  Assembly  and  the 
courts.  The  Governor  and  Judges  of  the  Su- 
perior Court  were  to  be  appointed  by  the  Presi- 
dent, and  the  Governor  was  to  exercise  the  legis- 
lative powers  until  the  organization  of  the  Qen- 
eral  A^mbly.  The  Act  for  the  organization 
of  the  Territorial  Government  of  Florida  made 
the  same  distribution  of  the  powers  of  the 
government  as  was  made  in  the  Territory  of 
Arkansas,  and  contained  the  same  provision  in 
regard  to  jurors  as  the  Act  for  the  Territorial 
Government  of  Missouri. 

In  all  the  Territories  full  power  was  given 
to  the  Legislature  over  all  ordinary  subjects  of 
legislation.  The  terms  in  which  it  was  granted 
were  various,  but  the  import  was  the  same  in  all. 

Except  in  the  Acts  relating  to  Missouri  and 
Arkansas,  no  power  was  given  to  the  courts  in 
respect  to  jurors,  and  the  limitation  of  this 
power  until  the  organization  of  the  General 
Assembly  indicates  veir  clearly  that,  after  such 
organization,  the  whole  power  in  relation  to 
jurors  was  to  be  exercised  by  that  body. 

In  1880  the  Territory  of  Wisconsin  was  or- 
ganized under  an  Act,  which  seems  to  have 
received  full  consideration,  and  from  which  all 
subsequent  Acts  for  the  organization  of  Terri- 
tories have  been  copied,  wiui  few  and  inconsid- 
erable variations.  Except  those  in  the  Kansas 
and  Nebraska  Acts  in  relation  to  slavery,  and 
some  others  growing  out  of  local  circumstances, 
they  all  contained  the  same  provisions  in  re- 
gard to  the  Legislature  and  the  legislative  au- 
thority, and  to  the  judiciary  and  the  judicial 
authority,  as  the  Act  organizing  the  Territory 
of  Utah.  In  no  one  of  them  is  there  any  pro- 
vision in  relation  to  jurors. 

The  language  of  the  section  conferring  the 
legislative  authority  in  each  of  these  Acts  is 
this: 

"The  legislative  power  of  said  Territory 
shall  extend  to  all  rightful  subjects  of  legisla- 
tion, consistent  with  the  Constitution  of  the 
United  States,  and  the  provisions  of  this  Act; 
but  no  law  shall  be  passed  interfering  with  the 
primary  disposal  of  the  soil.  No  lax  shall  be 
imposed  upon  the  property  of  the  United  States, 
nor  shall  the  lands  or  other  property  of  non- 
residents be  taxed  higher  than  the  lands  or 
other  property  of  residents." 

As  there  is  no  provision  relating  to  the  selec- 
tion of  jurors  in  the  Constitution  or  the  Or- 
ganic Act,  it  cannot  be  said  that  any  legislation 
upon  this  subject  is  inconsistent  with  either. 
The  method  of  procuring  jurors  for  the  trial 

601 


484-440 


BUFBEHX  COTTBT  Or  T&B  UHTTBD  StATRS. 


Dec.  Tkrm, 


of  cases  is,  therefore,  a  rightful  subject  of  leris- 
latioD,  and  the  whole  matter  of  selecting,  im 
paDelin^  and  summoning  jurors  is  left  to  the 
Terrilorial  Legislature. 

The  action  of  the  Legislatures  of  all  the  Ter- 
ritories has  been  in  conformity  with  this  con- 
struction. In  the  laws  of  every  one  of  them  from 
that  organized  under  the  Ordinance  of  1787  to 
the  Territory  of  Montana  are  found  Acts  upon 
this  subject.*  And  it  is  worth  while  to  remark 
that  in  three  of  the  Territories,  Nevada,  New 
Mexico  and  Idaho,  the  judge  of  the  probate 
has  been  associated  with  other  officials  in  the 
selection  of  the  lists  for  the  different  counties. 

This  uniformity  of  construction  by  so  many 
Terrilorial  Legislatures  of  the  Organic  Acts  in 
relation  to  their  legislative  autnority,  espe- 
cially when  taken  in  connection  with  the  fact 
that  none  of  these  jury  laws  have  been  disap- 
proved by  Congress,  though  any  of  them  would 
be  annulled  by  such  disapproval,  confirms  the 
opinion,  warranted  by  the  plain  language  of  the 
Organic  Act  itself , that  the  whole  subject-matter 
of  jurors  in  the  Territories  is  committed  to  Ter- 
ritorial regulation. 

If  this  opinion  needed  additional  confirma- 
tion it  would  be  found  in  the  Judiciary  Act  of 
1789.  The  regulations  of  that  Act  in  regard  to 
the  selection  of  jurors  have  no  reference  what- 
ever to  Territories.  They  were  framed  with 
reference  to  the  States,  and  cannot,  without  vio- 
lence to  rules  of  construction,  be  made  to  apply 
to  Territories  of  the  United  States.  If,  then, 
this  subject  were  not  regulated  by  Territorial 
law,  it  would  be  difficult  to  say  that  the  selec- 
tion of  jurors  had  been  provided  for  at  all  in 
the  Territories. 

It  is  insisted,  however,  that  the  jury  law  of 
Utah  is  defective  in  two  material  particulars: 
first,  that  it  requires  the  jury  lists  to  be  select- 
ed by  the  county  court,  upon  which  the  organic 
law  did  not  permit  authority  for  that  purpose 
to  be  conferred.    Second,  that  it  requires  the 

iurors  to  be  summonded  by  the  Territorial 
Marshal,  who  was  elected  by  the  Legislature, 
and  not  appointed  by  the  Governor.  We  do  not 
perceive  how  these  facts,  if  truly  alleged,  would 
make  the  mode  actually  adopt^  for  summon- 
ing the  jury  in  this  case  legal.  But  we  will 
examine  the  objections. 

In  the  first  place,  we  observe  that  the  law  has 
received  the  implied  sanction  of  Congress.  It 
was  adopted  in  1859.  It  has  been  upon  the 
statute  book  for  more  than  twelve  years.  It 
must  have  been  trani<mitted  to  Congress  soon 
after  it  was  enacted,  for  it  was  the  duty  of  the 
Secretary  of  the  Territory  to  transmit  to  that 
body  copies  of  all  laws,  on  or  before  the  first 
of  the  next  December  in  each  year.  The  sim- 
ple disapproval  by  Congress  at  any  time,  would 

1.— Wisconsin,  or^nized  April  20, 1836,  6  Stat,  at 
L.,  10;  Iowa,  organized  June  12. 18a8,6  Stat,  at  L., 
285;  Oregon,  organized  AuKunt  14, 1848,  9  Stat,  at  L.. 
328;  Minnesota,  organized  March  3.  1849,  9  Stat,  at 
L.,  403:  New  Mexico,  organized  September  9,  ]8.i0, 
9  Stat,  at  L.,  446 ;  Utah,  organized  September 9, 18.50, 

9  Stat,  at  L.,  453:  Nebraska,  organized  May  30,  1854, 

10  Stat,  at  L.,  2277;  Kansas,  organized  May  30, 1853, 
10  Stat,  at  L.,  2T7;  Washington,  organized  March  2, 
1858,  10  Stat,  at  L.,  172 ;  Colorado,  organized  Feb- 
ruary 28, 1861, 12  Stat,  at  L.,  ]T4;  Nevada,  organized 
March 2. 1861, 12  Stat,  at  L.,  209;  Dakota,  organized 
March  2, 1861, 12  Stat,  at  L.,  2:^ ;  AHzona,  organized 
Feb.  24,  186^,  12  Stat,  at  L.,  664:  Idaho,  organized 
March  3,1863, 12  Stat,  at  L., 808 ;  Montana,  organized 
May  28, 1864, 13  Stat,  at  L..  86. 
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have  annulled  it.  It  is  no  unreasonable  infer- 
ence,  therefore,  that  it  was  approved  by  that 
body. 

In  the  next  place,  we  are  of  opinion  that  the 
making  of  the  jury  lists  by  the  county  courts 
was  not  a  judicial  act.  Conceding  that  it  was 
not  in  the  power  of  the  Territorial  Legislature 
to  confer  judical  authority  upon  any  other 
courts  than  those  authorized  by  the  organic 
law,  and  that  it  was  not  within  its  competency 
to  organize  county  courts  for  the  administra 
tion  of  justice,  we  cannot  doubt  the  right  of 
the  Territorial  Legislature  to  associate  select 
men  with  the  judge  of  probate,  and  to  call 
the  body  thus  organized  a  county  court,  and 
to  require  it  to  make  lists  of  persons  qualified 
to  serve  as  jurors.  In  making  the  selection. 
its  members  acted  as  a  Board,  and  not  as  a 
judicial  body. 

Nor  do  we  think  the  other  objection  sound, 
viz.:  that  the  required  participation  of  the 
Territorial  Marshal  in  summoning  jurors  in- 
validated his  acts,  because  he  was  elected  by  the 
Legislature,  and  not  appointed  by  the  Governor. 
He  acted  as  Territorial  Marshal  under  color 
of  authority,  and  if  he  was  not  legally  such,  his 
acts  cannot  be  questioned  indirectly 

But,  we  repeat,  that  the  alleged  defects  of 
the  Utah  jury  law  are  not  here  in  question. 
What  we  are  to  pass  upon  is  the  legality  of  the 
mode  actually  adopted  for  impaneling  the  jury 
in  this  case.  If  the  court  had  no  authority  to 
adopt  that  mode,  the  challenge  to  the  array'was 
well  taken,  and  should  have  been  allowed. 

Acting  upon  the  theory  that  the  Supreme 
and  District  Coiirts  of  the  Territory  were  coarts 
of  the  United  States,  and  that  they  were  gov 
erued  in  the  selection  of  jurors  by  the  Acts  of 
Congress,  the  District  Court  summoned  the 
jury  in  this  case  by  an  open  venire.  We  need 
not  pause  to  inquire  whether  this  mode  ^vas  in 
pursuance  of  any  Act  of  Congress,  for,  if  snch 
Act  was  not  intended  to  regulate  the  procuring 
of  jurors  in  the  Territorv,  it  has  no  applicati<>Q 
to  the  case  before  us.  tVe  are  of  opinion  that 
the  court  erred  both  in  its  theory  and  in  its  ac- 
tion. 

The  judges  of  the  Supreme  Court  of  the  Ter- 
ritory are  appointed  by  the  President  under  the 
Act  of  Congi^ss,  but  this  does  not  make  the 
courts  they  are  authorized  to  hold,  coarts  of  the 
United  States.  This  was  decided  long  since  in 
The  American  Insurance  Company  v.  Canter, 
1  Pet.,  546,  and  in  the  later  case  of  Benner  v. 
Porter,  9  How.,  335.  There  is  nothing  in  the 
Constitution  which  would  prevent  Congress 
from  conferring  the  jurisdiction  which  ihey 
exercise,  if  the  judges  were  elected  by  the  pi-o- 
pie  of  the  Territory,  and  commissioned  by  the 
Governor.  They  might  be  clothed  with  the 
same  authority  to  decide  all  cases  arising  under 
the  Consitution  and  laws  of  the  United  Btatefi. 
subject  to  the  same  revision.  Indeed,  it  cad 
hardly  t)e  supposed  that  the  earliest  Territorial 
courts  did  not  decide  such  questions,  althouifh 
there  was  no  express  provision  to  that  efft-ct, 
as  we  have  already  seen,  until  a  comparatively 
recent  period. 

There  is  no  Supreme  Court  of  the  United 

States,  nor  is  there  any  District  Court  of  the 

United  States,  in  the  sense  of  the  Constitution. 

in  the  Territory  of  Utah.    The  judges  are  not 

I  appointed  for  the  same  terms,  nor  is  tlte  jan«- 
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diction  which  they  exercise  part  of  the  Judicial 
power  conferred  by  the  Constitution  or  the 
Genera]  Government.  The  courts  are  the  leg- 
islative courts  of  the  Territory,  created  in  virt- 
ue of  the  clause  which  authorizes  Congress  to 
make  all  needful  rules  and  regulations  respect- 
ing the  Territories  belonging  to  the  United 
Slates.    Am.  Jns.  Go.  v.  Canter,  1  Pet. ,  545. 

The  Supreme  Court  of  the  Territory  was 
doubtless  misled  by  the  inadvertenJt  use  of  the 
words  "Marshal  of  the  District  Court  of  the 
United  States  for  the  Territory  of  Oregon"  in 
the  organic  law.  This  Act  defines  the  duties, 
liabilities  and  fees  of  the  Marshal  for  the  Terri- 
tory by  reference  to  those  of  the  Marshal  of  the 
District  Court  of  the  United  States  for  the  Terri- 
tory of  Oregon.  On  reference  to  the  Act  or- 
ganizing that  Territory,  we  find  that  the  duties 
of  the  Marshal  were  to  be  ihe  same  as  those  of 
the  Marshal  for  the  District  Court  of  the  Unit- 
ed States -for  the  Territory  of  Wisconsin.  On 
reference  to  the  Act  organizing  the  last  named 
Territory,  the  duties,  liabilities  and  fees  of  the 
Marshal  were  described  to  be  the  same  as  those 
of  the  ''Marshal  of  the  District  Court  of  the 
United  States  for  the  Northern  District  of  New 
York."  Hence,  the  words  "Marshal  of  the  Dis- 
trict Court  of  the  United  States"  have  crept  in- 
to the  various  Acts  organizing  these  Territories. 
But  the  description  of  the  court  which  was 
proper  in  a  State  would  be  improper  in  a  Terri- 
tory. 

The  Organic  Act  authorized  the  appointment 
of  an  attorney  and  a  Marsha  for  the  Territory, 
who  may  properly  enough  be  called  the  attor- 
ney and  Marshal  of  the  United  States  for  the 
Territory;  for  their  duties  in  the  courts  have 
exclusive  relation  to  cases  arising  under  the 
laws  and  Constitution  of  the  United  States. 

The  process  for  summoning  jurors  to  attend 
in  such  cases  may  be  a  process  for  exercising 
the  jurisdiction  of  the  Territorial  Courts  when 
acting,  in  such  cases,  as  Circuit  and  District 
Courts  of  the  United  States;  but  the  making  up 
of  the  lists  and  all  matters  connected  with  the 
designation  of  jurors  are  subject  to  the  regula- 
tion of  territorial  law.  And  this  is  especially 
true  in  cases  arising,  not  under  any  Act  of  Con- 
gress, but  exclusively,  like  the  case  in  the  rec- 
ord, under  the  laws  of  the  Territory. 

There  is  nothing  in  this  opinion  inconsistent 
with  the  cases  of  Orchard  v.  Hughes,  1  Wall., 
73  [68  U.  S.,  XVII.,  560],  orof  Hunty.  Palao, 
4  How.,  589.  properly  understood.  The  first 
of  these  cases  went  upon  the  around  that  the 
chancenr  jurisdiction  conferred  upon  the  courts 
of  the  Territories  by  the  Organic  Act  was  be- 
yond the  reach  of  territorial  legislation:  and 
the  second,  in  which  the  Territorai  Court  of 
Appeals  was  called  a  court  of  the  United  States 
was  only  intended  to  distinguish  it  from  a  state 
court. 

Upon  the  whole,  we  are  of  opinion  that  the 
jury  in  this  case  was  not  selected  and  summoned 
la  conformity  with  law,  and  that  the  chal- 
lenge to  the  arrav  should  have  been  allowed. 
This  opinion  makes  it  unnecessary  to  consider 
the  other  questions  in  the  case. 

The  judgment  of  the  Supreme  Court  of  the 
Territory  of  Utah  must  be  reversed. 

CitPd-ft5  U.  8..  98 ;  ftS  r.  8.,  154 :  W  U.  S.,  34 :  102  U. 
8.,  68» ;  103  U.  S..  310 ;  109  U.  S.,  146 ;  1  Wood.  615, 522 ; 
3  8awy.,  :iTl-2T3. 
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LOUISA  CHEW,  Plff,  in  Err., 

V. 

RICHARD  A.  BRUMAGEN. 

(See  8.  Cm  13  Wall..  487-606.) 

State  judgment,  effect  of  in  other  StcUe-^ceBiui 

que  trust. 

1.  The  same  legal  effect  must  be  given  to  a  New 
York  judgrment,  in  New  Jersey,  as  would  be  given 
to  It  in  New  Tork. 

2.  Where,  by  the  laws  of  New  York,  a  trustee  of 
an  express  trust  may  bring  an  action  without  mak- 
ing the  cestui  que  trust  a  party,  a  judgment  in  such 
action  is  conclusive  against  the  cestui  que  trusU  not 
only  in  that  State,  but  io  all  other  States. 

[No.  117.] 
Submitted  Feb.  S3,  I87S.   Decided  Apr.  16, 187£. 

IN  ERROR  to  the  Court  of  Chancery  of  the 
State  of  New  Jersey. 
The  case  is  stated  by  the  court. 
Messrs.  Edward  P,  Cowles,  John  ShertDood 
and  John  H.  Rejmoldsy  for  plaintiff  in  er- 
ror: 

The  rule  recognized  and  followed  by  the 
courts  of  New  York  is: 

1.  That  Wood,  as  assignee  in  the  courts  of 
New  York,  could  maintain  suit  on  the  bond  in 
his  sole  name  as  plaintiff,  without  Joining  Walk 
er  or  his  administratrix  as  a  party,  either  plaint- 
iff or  defendant. 

2.  That  both  by  general  law  and  by  section 
112  of-  the  N.  Y.  Code.  Chew  could  set  up  in 
that  suit  whatever  defense  he  bad  a^inst  Walk- 
er, and  that  the  judgment  in  that  suit  concluded 
Walker,  his  personal  representatives  and  assigns. 

Easting  v.  McKinUy.  1 E.  D.  Smith.  278-277; 
see,  also.  Sheldon  v.  Wood.  2  Bosw.,  272;  Boyn- 
ton  V.  Ins.  Co..  16  Barb.,  254;  St.  John  v.  Ins. 
Co.,  13  N.  Y..  81;  Gummings  v.  Morris,  25  N. 
Y.,  625;  Pdory  OuUford,  ION.  Y.,  878;  Grant 
V.  TaUman,  20  N.  Y.,  191 ;  Ndson  v.  Baton,  26 
N.  Y..  410;  Voorhis  v.  ChUds,  17  N.  Y. 

A  distinction  is  to  be  observed  between  cases 
where  the  entire  title  is  convened,  and  those 
cases  where  only  a  fractional  interest  in  the 
thing  is  conveyed. 

In  that  class'of  cases  where  the  assignee  holds 
but  one  third,  one  half,  or  some  fractional  in- 
terest in  the  bond,  he  never  could,  at  law  nor 
in  equity,  and  cannot  now,  recover  a  judj^ment 
for  his  fractional  interest,  without  bringing  in 
the  other  parties,  either  as  co-plaintiffs  or  de- 
fendants, since  he  does  not  represent  the  entire, 
but  a  fractional  portion  of  the  subiect-matter 
of  the  suit,  and  the  splitting  up  of  demands  is 
not  permitted. 

Mr.  Edward  T,  Oreen*  for  defendant  in 
error: 

The  plaintiff  in  error  insists  that  the  judgment 
in  New  York  operated  as  an  extinguishment  of 
the  bond,  and  that  upon  the  payment  thereof, 
the  debt  secured  by  the  mortgage  was  satisfied, 
and  the  mortgage  thereby  discharged.  On  the 
other  hand,  the  defendant  in  error  claims  that 
the  whole  effect  of  the  judgment  was  sim- 
ply the  reduction  pro  tanto  of  the  amount  due 
upon  the  bond,  and  that  he  has  the  right  to 
look  to  the  security  for  the  balance. 

Was  Wood  a  necessaiy  party  to  the  suit  upon 
the  bond,  instituted  by  Wood  against  Chew  in 
New  York? 

It  is  a  well  settled  principle,  that  to  make  a 
judgment  binding  and  effective,  the  court  must 
have  jurisdiction  over  both  the  cause  and  all 
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necessary  parties  thereto;  or,  as  it  is  sometimes 
expressed,  over  the  parties  and  the  things  to  be 
affected. 

Flanders  v.  Ins.  Co.,  3  Mason.  158;  Story, 
Confl.  L.,493. 

When  an  adjudication  is  made  upon  a  par- 
ticular subject-matter,  the  rights  of  all  parties 
whose  interests  are  immediately  connected  with 
that  adjudication  and  affected  by  it,  shall  be 
•provided  for,  as  far  as  they  reasonably  may  be. 

BuaeU  v.  Briggs,  9  Mass.,  462;  Newell  v.  'New- 
ton,  10  Pick.,  472;  EtaXy  v.  Root,  11  Pick..  390; 
Ktlbtirn  V.  WoodtDorth,  5  Johns.,  41;  FerUony. 
OarHek,  8  Johns.,  197;  Borden  v.  Fitch,  15 
Johns.,  121 ;  Shumway  v.  StUlman,  4 Cow.,  294; 
8.  (7.,  6  Wend.,  449;  Starbuck  v.  Murray,  5 
Wend..  148;  ifom/i  v,  irww»^?/.23  Wend..  298; 
Adams  v.  Eowe,  11  Me.,  95;  Wkittier  v.  Wen- 
deU,  7  N.  H.,  257;  Aldrich  v.  Kinney,  4 Conn., 
380:  Wernwag  v.  Pawling,  5  Gill.  &  J.,  500; 
Hodges  v  Deadeinek,  1  Yerg.,  125;  Bogers  v. 
Coleman,  Hard.  (Ky.)41fS;  Bust  v.  Frothing 
ham,  1  Breese,  259;  Miller  v.  Miller,  1  Bailey. 
244;  Oakley  v.  AspinwaU,  4  N.  Y.,  513;  fful- 
bert  V.  Ins.  Co.,  A  flow.  Pr.,  275;  Brewster  v. 
B,  B.  Co.,  6  How.  Pr.,  183;  Bose  v.  Himely,  4 
Cranch,  269;  D'Arey  v.  Ketchum,  11  How., 
165. 

Wood  was  interested  in  the  bond  to  the  ex- 
tent of  $1,900.  it  having  been  assigned  to  him 
as  collateral  security  for  that  amount.      • 

Walker  was  interested  in  the  same  bond  to 
the  extent  of  $1,600,  that  being  the  amount  due 
to  him,  after  .he  satisfaction  of  the  debt  for 
which  it  was  held  by  Wood  as  collateral;  and 
Chew  was  interested  in  the  bond  to  the  extent 
of  $3,500,  for  that  was  the  amount  which  he 
had  obligated  himself  to  pay  to  Walker.  It  is 
apparent,  therefore,  that  Wood,  Walker  and 
Chew  were  the  real  parties  in  interest. 

Now,  by  the  Code  of  Civil  Procedure  of  N. 
Y.,  this  principle,  that  all  parties  in  interest 
must  be  before  the  court  to  perfect  an  adjudi- 
cation, is  affirmed  in  express  terms. 

The  Code  enacts:  "Every  action  must  be 
prosecuted  in  the  name  of  the  real  party  in  in- 
terest, except  as  otherwise  provided  in  section 
113."    Code.  ed.  1858.  sec.  Ill,  p.  81. 

If  Walker,  then,  was  a  party  in  interest  under 
section  111  of  the  Code,  the  action  should  have 
been  prosecuted  in  his  name. 

In  a  note  to  sec.  111.  in  Voorhees'  Code  of 
Procedure,  ed.  1853.  pp.  81,  82,  the  annotator 
says:  "The  present  Code  has  adopted,  with 
slight  modifications,  the  rule  in  relation  to  par- 
ties which  formerly  obtained  in  courts  of  equity 
and,  with  the  exception  in  section  113,  the  suit 
must  be  prosecuted  in  the  name  of  the  party  in 
interest,  and  the  rule  which  prevailed  in  equity 
may  be  very  safely  applied  to  cases  under  the 
Code." 

Again;  **It  seems  impossible,  in  viewing  the 
analogy  of  the  rule  respecting  parties,  contained 
in  this  title  (title  III.,  Parties  to  Civil  Actions) 
to  the  rules  on  the  same  subject  in  the  late  court 
of  chancery,  to  resist  the  inference  that  it  was 
the  intention  of  the  fraraers  of  the  Code  to  in- 
troduce the  rules  in  equity  practice  respecting 
parties." 

If  this  view  is  a  correct  one,  and  the  term 
"real  party  in  interest"  has  in  courts  of  com- 
mon law  the  same  signification  which  it  had  in 
e(]uity,lhe  case  at  bar  is  at  an  end.  The  plaintiff 


in  error  'has  no  standing  here,  for  it  la  an  un- 
doubted rule  in  New  York,  that  upon  the  fore- 
closure of  a  mortgage,  the  assignor  who  has  as- 
signed a  mortgage  has  colUteral  secority,  is  a 
necessary  party,  and  this,  too,  although  the  as- 
signment is  alisolute  in  its  terms,  and  expresses 
the  receipt  of  a  full  consideration. 

Johnson  V.  ^ar<,  3  Johns.  Cas.,  383;  Whitney 
V.  McKinney,  7  Johns.  Ch.,  145;  KitOe  v.  Van 
Dyck,  1  Sandf.  Ch.,  76;  1  Dan.  Ch.  Pr.  (marg.) 
304.  805,  307. 

The  rule  in  England  is  the  same. 

Palmer  v.  GarlMe,  1  Sim.  &  8..  423;  Wether- 
eU  V.  CoUins,  3  Madd.,  255;  Hobart  v.  Abbot,  2 
P.  Wms.,  642;  Norrish  v.  MarshaU,  5  Madd., 
475;  Coop.  Eq.  PI..  34;  Catheart  v.  Lewis,  1 
Ves.,  Jr.,  468;  Calv.  Part..  11;  Palk  v.  Clinton, 
12  Ves.,  48;  Lowe  v.  Morgan,  1  Brown  (C.  C.) 
368;  Lewis  v.  Nangle,  2  Yes.,  431;  Clerkeon  v. 
Boieyer,  2  Vern.,  67. 

That  this  is  the  proper  construction  of  the 
section  in  question,  has  been  clearly  determined 
by  the  courts  of  New  York. 

WaUaee  v.  Eaton,  5  How.  Pr.,  99;  HoOenbeek 
V.  Van  Valkenburgh,  5  How.  Pr.,  281;  Cook  v. 
Ins.  Co.,  8  How.  A*.,  514;  LewandoY.  Dunham, 
1  Hilt.,  114;  Secor  v.  KeUer,  4Duer.  416;  Con- 
siderant  v.  Brisbane,  22  N.  Y.,  389;  Bk.  v.  Sher- 
wood,  29  Barb.,  383;  Boynton  v.  Ins.  Co.,  16 
Barb..  254;  Bichtmyer  ▼.  Biehtmyer,  60  Barfo.. 
55;  Tr.of  Auburn  Theol,  8em.  v.  EeUogg,  16 
N.  Y..  83. 

It  is  evident  that  Wood  does  not  come  within 
the  exception  of  section  113.  He  is  not  in  any 
sense  a  "trustee  of  an  express  trust."  By  the 
assignment  of  the  bond  to  him  as  collateral. 
Wood  did  not  become  a  trustee  for  Walker.  The 
right  of  Walker  was  not  that  of  a  cestui  que 
trust;  it  was  simply  an  equity,  a  right  to  redeem 
the  bond  by  satisfying  the  debt  for  which  it  had 
been  assigned  as  collateral. 

Mr.  Justice  Strong^  delivered  the  opinion  of 
the  court: 

This  was  a  bill  to  foreclose  a  mortga^jpven 
by  Robert  Chew,  the  testator  of  the  pUuatiff  in 
error,  to  secure  the  payment  of  hlB  bond  to 
Peter  Walker  for  the  sum  of  $3,500.  The  con- 
sideration of  the  bond  was  the  sale  of  a  farm  in 
the  State  of  New  Jersey.  Soon  after  the  bond 
was  given.  Walker,  the  obligee,  assigned  it,  to- 
gether with  the  accompanying  mortgage,  to 
Stephen  G.  Wood,  as  collateral  security  for  pay- 
ment of  $1,700;  and  afterwards,  by  another  in- 
strument of  writing,  declared  that  the  assignee 
held  them  as  collateral  security  for  the  pay- 
ment of  $200  more.  Wood,  having  thus  lie- 
come  the  assignee,  brought  suit  on  the  bond  in 
the  Supreme  Court  of  New  York  in  1858,  against 
Chew,  the  obligor,  and  joined  Walker  as  a  de- 
fendant, he  having  refused  to  join  as  plaint- 
iff; but  process  was  not  served  upon  Walker. 
nor  did  he  appear.  After  his  death,  which  oc- 
curred before  the  trial,  on  aflSdavit  of  his  ad- 
ministratrix that  he  had  deceased,  the  court  or- 
dered that  the  action  should  be  continued  against 
her  as  administratrix,  but  it  does  not  appear 
that  the  order  was  ever  served  upon  her.  Chew, 
however,  pleaded  fraud  in  the  sale  of  the  farm, 
and  claimed  to  recoup  the  damages  he  had  su&- 
tained  in  consequence  of  the  fraud,  and  the  c^ 
went  to  trial  upon  the  issue  tendered  by  this 
plea.    On  the  trial,  the  jury  found  for  Woiid 
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the  sum  of  $2,091.26,  for  which  Judgment  waft 
given,  and  which  Chew  immediately  paid. 

Pending  the  suit,  however,  Wood  assigned 
the  bond  and  mortgage  to  M.  8.  Braisted,  and 
two  days  after  the  judgment,  which  had  been 
Tecovered,  was  paid,  Braisted  and  Walker's  ad- 
ministratrix joined  in  assigning  them  to  Bru- 
magen,  Uie  defendant  in  error  in  this  case.  A 
bill  was  then  filed  in  chancery  in  New  Jersey, 
at  the  suit  of  Brumagen,  seeking  to  foreclose 
tlie  mortgage,  and  the  plaintiff  in  error  set  up 
in  defense  Ihe  suit  in  the  Supreme  Court  of 
New  York,  the  Judgment  therein,  and  the  pay- 
ment of  the  judgment,  claiming  that  the  debt 
which  the  mortgage  was  given  to  secure  was 
thereby  satisfied  and,  consequently,  that  the 
mortgage,  which  was  only  a  security  for  the 
debt,  has  also  been  satisfied.  But  it  was  ruled 
by  the  Chancellor  that  the  Judgment  in  the  Su- 
preme Court  of  New  York  was  no  defense  to 
the  bill  beyond  the  amount  actually  recovered 
by  Wood  and  paid  to  him;  that  Inasmuch  as 
neither  Walker  nor  his  administratrix  were 
served  with  process  in  that  suit  nor  appeared 
therein,  the  assignee  was  not  concluded  by  the 
judgment,  and  the  ruling  of  the  Chancellor  was 
afi^rmed  in  the  court  of  errors  and  appeals. 

Confessedly  the  Judgment  must  have  the  same 
effect  given  to  it  in  the  courts  of  New  Jersey  as 
it  has  in  the  State  of  New  York,  by  the  laws  of 
that  State,  and  either  of  the  parties  to  it  has, 
under  the  Constitution  of  the  United  States,  a 
right  to  insist  that  such  shall  be  its  operation. 

The  question, therefore,  is:  what  was  its  effect 
in  the  Stale  of  New  York? 

If,  by  the  assignment  to  him.  Wood,  the  as- 
signee of  the  bond  and  mortgage,  was  clothed 
with  the  legal  interest  therein,  and  if,  when  he 
sued.  Walker,  the  assignor,  was  not  a  necessary 
party  to  the  suit,  it  is  plain  the  Judgment  in  the 
suit  determined  finally  the  amount  of  the  debt 
for  which  the  bond  was  given,  and  neither 
Walker  nor  his  administratrix,  nor  any  subse- 
quent assignee  of  either  of  them  can  maintain 
Uiat  the  bond  was  not  wholly  extinguished  in 
the  Judgment.  They  were  all  represented  by 
Wood,and  they  can  claim  only  through  him.  On 
the  other  hand,  if  Walker  was  a  necessary  party 
to  the  suit,  neither  he  nor  those  claiming  under 
him  by  subsequent  right  can  be  concluded  by 
the  Judgment. 

By  the  111th  section  of  the  Code  of  Procedure 
in  New  York,  it  was  enacted  that  "Every  action 
must  be  prosecuted  in  the  name  of  the  real  par- 
ty in  interest,  except  as  otherwise  provided  in 
section  118."  The  118th  section  enacted  thus: 
"An  executor  or  administrator,  a  trustee  of  an 
express  trust,  or  a  person  expressly  authorized 
by  statute,  may  sue  without  Joining  with  him 
the  person  for  whose  benefit  the  action  is  pros- 
ecuted. A  trustee  of  an  express  trust  within  the 
meaning  of  this  section  shall  be  construed  to  in- 
clude a  person  with  whom,  or  in  whose  name  a 
contract  is  made  for  the  benefit  of  another." 
Doubtless,  the  object  of  these  provisions  was  to 
change  the  common  law  rule  that  an  action 
must  be  brought  in  the  name  of  the  party  who 
has  the  legal  rieht,  and  to  substitute  for  it  the 
rule  in  equity,  but  with  considerable  enlarge- 
ment. This  is  manifest  not  only  in  the  lan- 
guage of  the  statute,  but  in  the  construction 
which  has  been  given  to  it  by  the  courts  of  New 
York. 
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Had  there  been  nothing  more  than  the  require- 
ment of  the  111th  section,  that  every  action  must 
be  brought  in  the  name  of  the  real  party  in  in- 
terest, it  might  be  that  the  precise  rule  in  equity 
as  to  parties  mi^ht  have  been  intended.  But 
this  cannot  be,  m  view  of  the  other  sections. 
Thus  the  117th  enacts  that  all  persons  having 
an  interest  in  the  subject-matter  may  be  joined 
as  plaintiffs.  The  118th  enacts  that  any  person 
may  be  a  defendant  who  has  or  claims  an  inter- 
est in  the  controversy  adverse  to  the  plaintiffs, 
or  who  is  a  necessary  party  to  a  complete  deter- 
mination and  settlement  of  the  questions  in- 
volved therein.  The  119th  section  enacts  that 
those  united  in  interest  must  be  Joined  as  plaint- 
iffs or  defendants,  unless  the  consent  of  one  who 
should  have  been  Joined  as  plaintiff  cannot  be 
obtained,  when  he  may  be  made  a  defendant. 
The  118th  section  we  have  already  quoted.  That, 
as  we  have  seen,  enables  a  trustee  of  an  express 
trust  to  sue  in  his  own  name  without  joining 
those  who  have  a  beneficial  interest.  It  makes 
him  the  representative  of  the  holders  of  mere 
equities.  Who,  then,  is  a  trustee  of  an  express 
trust  within  the  meaning  of  the  statute?  It  is 
plain  that  the  law  intended  to  class  among  such 
trustees  others  than  those  who,  in  equity,  are 
regarded  as  technical  trustees.  It  expressly  de- 
clares that  included  among  them  shall  be  per- 
sons with  whom,  or  in  whose  name,  a  contract 
is  made  for  the  benefit  of  another. 

And  the  judicial  decisions  of  New  York  have 
given  a  liberal  interpretation  to  the  description, 
"trustee  of  an  express  trust"  in  accordance  with 
the  apparent  intention  of  the  Le^lature.  Thus, 
in  OumminffB  v.  Morris,  25  N.  Y.,  625,  where 
notes  had  been  assigned  to  the  plaintiff  upon  his 
agreement  to  give  to  the  assignor  when  the  notes 
should  be  collected  the  amount  thereof  in  stock, 
it  was  held  that  the  assignee  mi^ht  sue  alone, 
and  this  though  the  whole  beneficial  interest  was 
in  the  assie;nor.  In  Coimderant  v.  Brisbane,  22 
N.  Y.,  889,  where  a  promissory  note  had  been 

fiven  to  the  plaintiff,  as  executive  agent  of  a 
rm,  it  was  ruled  that  he  might  sue  in  his  own 
name,  because  he  was  a  trustee  of  an  express 
trust.  In  St.  John  v.  The  American  Life  Insur- 
ance Company,  18  N.  Y.,  81,  the  plaintiff  was 
the  assignee  of  two  policies  of  insurance  under 
an  agreement  that,  if  one  of  the  policies  was 
paid,  he  would  pay  to  the  wife  of  the  assignor 
part  of  the  proceeds  thereof,  and  pay  her  all  he 
recovered  on  the  other  policy.  It  was  held  that 
he  could  sue  alone.  Lewis  v.  Oraham,  4  Abb. 
Pr.,  106,  was  a  case  where  an  assignment  of 
property  had  been  made  by  a  debtor  m  trust  for 
certain  creditors,  and  the  assignee  was  empow- 
ered to  pay  them,  returning  the  balance  to  the 
assignor;  and  it  was  held  that  the  assignee  mi^ht 
bring  a  suit  in  his  own  name,  without  Joinmg 
the  cestuis  que  trust  In  Slocum  v.  Barry,  84 
How.  Pr.,  820,  which  was  an  action  brought  by 
persons  appointed  to  receive  subscriptions  for 
the  Troy  University  against  one  who  had  signed 
a  general  subscription  agreement,  it  was  ruled 
they  were  trustees  of  an  express  trust,  and  it 
was  said  "no  formal  or  written  agreement  is  nec- 
essary to  create  a  trust  in  money  or  personal 
estate.  Any  declaration,  however  informal, 
which  evinces  the  intention  of  the  party  with 
sufiicient  clearness,  will  have  that  effect.  Cum- 
mins V.  Barkaiow,  4  Keyes,  514 ;  Beed  v.  Harris, 
7  Rob.,  151;  Burbank  v.  Beach,  15  Barb.,  826; 
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Brown  yr.  Cherry,  88  How.  Pr.,  862.  A  factor, 
or  other  mercantile  agent,  who  contracts  in  his 
own  name  in  behalf  of  his  principal,  is  a  trustee 
of  an  express  trust  within  the  meaning  of  the 
statute. 

These,  and  other  cases  which  might  be  cited, 
show  how  liberally  the  term  "trustee  of  an  ex- 
press trust"  has  been  construed  in  order  to  pre- 
serye.  measurably,  the  common  law  rule,  that 
he  who  has  the  legal  right  is  the  proper  plaintiff. 

If,  now,  we  turn  to  the  case  in  hand  it  will  be 
found  not  easy  to  see  why,  if  Wood  was  not  the 
real  party  in  interest  when  he  sued  upon  the 
bond,  he  was  not  at  least  a  trustee  of  an  express 
trust.  The  assignment  of  Walker  to  him.though 
expressly  stated  to  be  for  a  collateral  security. 

gave  him  the  entire  le^al  interest.  It  enabled 
im  to  employ  the  entire  bond,  if  necessary,  for 
the  payment  of  the  assisnor's  debt  to  him.  Had 
the  assignment  been  without  reference  to  the 
purpose  for  which  it  was  nuide.it  is  not  doubted 
that  the  assignee  would  have  been  the  real  party 
in  interest,  and  as  such  entitled  to  sue  without 
joining  the  assignor,  and  this  though  in  fact 
made  as  a  collateral  security.  The  legal  effect 
of  the  transfer  cannot  be  different  because  the 
purpose  of  it  was  expressed.  It  is  to  be  observed 
that  Walker^s  assignment  was  not  a  part  of  the 
bond,  making  W(x>d  and  Walker  joint  owners, 
as  was  the  case  in  Lewando  v.  Dunham,!  Hilt., 
114,  where  the  agreement  was  that  the  assignor 
should  have  half  the  judgment.  Walker's  rights 
were  not  concurrent  with  those  of  his  assignee. 
They  were  subordinate.  He  had  nothing  to  get 
until  Wood's  claim  was  entirely  satisfied.  By 
his  assignment  he  substituted  Wood  in  his  place 
to  demand  and  receive  payment  of  the  bona,and 
agreed  to  look  to  Wood  for  what  remained  after 
hiB  notes  were  satisfied.  Surely  after  the  assign- 
ment he  had  no  right  to  demand  anything  from 
Chew.  How,  then,  had  he  any  real  interest  in 
the  bond?  He  had  an  interest  in  what  Wood 
might  collect  by  virtue  of  the  bond,  but  that  is 
a  different  thing  from  an  interest  in  the  bond 
itself.  And  Wc^,  bv  taking  the  assignment  ex- 
pressly as  a  collateral  security,  undertook  to  ac- 
count to  his  assignor  for  the  property  assigned. 
He  became  the  holder  of  the  legal  right  under 
an  express  trust  to  hold  the  beneficial  interest  or 
the  money  collected  primarily  for  himself,  and 
secondarily  for  his  assignor.  If  faithless  to  his 
trust,  if  he  colluded  with  the  obligor  in  the  bond, 
he  was  responsible  to  his  ceHui  que  trust. 

If, then,  as  we  think.  Wood  by  the  assignment 
became  the  trustee  of  an  express  trust,  neither 
Walker  nor  his  personal  representative  was  a 
necessary  party  to  the  suit  which  was  brought 
upon  the  bond.  They  were  represented  by  the 
trustee,  and  the  judgment  which  he  recovered 
settled  finally  against  them,  and  all  claiming  un- 
der them  as  well  as  against  Wood,  the  amount 
recoverable.    Such,  in  our  opinion,  was  the  le- 

fil  effect  of  the  judgment  in  the  State  of  New 
ork.  And  the  plaintiff  in  error  has  a  consti- 
tutional right  to  have  the  same  effect  given  to  it 
in  the  State  of  New  Jersey.  The  learned  court, 
theref ore,erred  in  decreeing  a  foreclosure  of  the 
mortgage.  The  complainant's  bill  should  have 
been  dismissed. 

The  decree  of  the  Court  of  Chancery  is  reveraed, 
and  the  cause  u  remitted,  with  dirtetione  to  pro- 
ceed in  accordance  with  (hie  opinion, 
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JOHN  WATSON  et  al..  Appte., 

V. 

WILLIAM  A.  JONES  et  al.. 

(See  8.  C.  18  WaU^  6T»-788J 

Rights  of  religious  corporation  and  of  its  mcmr 
bersr,  subject  to  control  of  the  courU— former 
(tdjudication,  when  eondusioe — marshoTs  poe- 
sessionr—possession  by  trustees  of  ehureh^-irusi, 
to  sustain  religious  doctrines — eongregatioiuii 
churches — decisions  of  ecclesiaetioal  bodies,  how 
far  binding, 

1.  Rights  of  property  or  of  contract,  of  rell^ous 
orffanizatlons,  are  under  the  protection  of  the  ]aw» 
and  the  actions  of  their  memoers  subject  to  its  re- 
straints. 

2.  When  the  pendency  of  a  suit  is  set  up  to  de- 
feat another,  the  case  must  be  the  same,  and 
founded  on  the  same  facts,  and  tbere  must  be  tbe 
same  parties,  the  same  rifftats  asserted  and  the 
same  relief  prayed  for. 

8.  Tbe  marshal  of  the  Chancery  Court  cannot  be 
displaced  by  another  court  as  to  the  mere  actual 
possession  of  the  property  held  by  him. 

4.  The  trustees  ana  elders  of  the  Presbyterian 
Church  hold  possession  of  Its  property  for  the  use 
of  tbe  persons  who,  by  the  constitution,  usages  and 
laws  oi  the  Presbyterian  body,  are  entitled  to  that 
use. 

5.  Their  possession  is  a  fiduciary  possession,  and 
they  may  be  disjMSsessed  by  the  election  of  others 
in  their  places. 

6b  Individuals  may  dedicate  property  by  way  of 
trust  to  the  purpose  of  sustaining  and  propa^tinr 
definite  religious  doctrines,  and  it  is  the  duty  or 
the  court  to  see  that  the  property  so  dedicated  is 
not  diverted  from  such  trust. 

7.  It  is  not  In  the  power  of  the  majority  of  a  con- 
gregation to  carry  the  nroperty  so  confided  to 
them  to  the  support  of  a  new  and  oonflictinp 
doctrine. 

8.  Where  a  church  is  of  a  strictly  congregational 
or  Independent  organization,  and  the  property  held 
by  it  has  no  trust  attached  to  it,  its  rights  to  the  use 
of  the  property  must  be  determined  by  the  ordi- 
nary principles  which  govem  voluntary  associa- 
tions. 

0.  Where  the  local  congregation  is  Itself  a  mem- 
ber of  a  much  larger  and  more  important  religious 
organization  and  Is  under  its  government  and  ooo- 
trol  and  is  bound  by  its  orden  and  jifdgments,  its 
decisions  are  final,  and  binding  on  legal  tribunals. 
10.  Courts,  having  no  eoclenastlcal  Jurlsdictton, 
cannot  revise  or  question  ordinary  acts  of  church 
discipline:  their  only  Judicial  power  arises  from 
the  conflicting  claims  of  the  parties  to  the  ^urch 
property  and  the  use  of  it. 

[No   12.] 
Argued  Mar.  10, 1871.     Decided  Apr.  IS,  187i. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed 8tates  for  the  District  of  Kentucky. 

The  case  is  stated  by  the  court. 

Messrs.  Thomas  W.  Bullitt  and  /.  & 
Black,  for  appellants: 

It  has  been  observed  that  questions  of  this 
nature  are,  in  a  measure,  novel  to  the  Jurispru- 
dence of  this  country. 

A  number  of  cases  of  church  litisaticm  are 
reported  in  New  Yorlc  and  New  England;  but. 
with  few  exceptions,  thej  are  inapplicable  to 
the  general  questions  arising  herein,  for  the 
reason  that  in  the  latter  they  refer  mostly  to 
Congregational  or  Independent  Churches,  while 
in  the  former  they  relate  to  incorporated  re 
ligious  societies,  wherein  the  whole  body  of 
the  congregation,  whether  members  of  the 
church  or  not,  are  members  of  the  oorporation ; 
and  disputed  questions  touching  property  or 

NoTB.— Plean/  another  suit  peruHnoin  aiMt^fnent ; 
when  good.   See  note  to  Cook  v.  Burnley,  ante^ ». 
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other  rights,  are  determiDed  strictly  on  the 
principles  applicable  to  corporations. 

See.  PeUy  v.  Taoktr,  21  N.  Y..  267;  Barrel 
Y.  Ass.  Bef.  Church,  44  Barb.,  282;  Eobertsan 
y.  BuUsoM,  9  Barb.,  64. 

Pennsylvania  affords  several  cases,  and  Ken- 
tucky at  least  one  (arising  before  tl&is  schism 
occurred)  in  which  the  general  questions  have 
been  ably  considered  and  ad  judg^. 

See.  Sutter  v.  F^irst  Bef,  Dutch  Ch.,  42  Pa., 
509;  Pres,  Gang.  v.  Johnson,  1  Watts.  &  S.,  87; 
Com.  V.  Oreen,  4  Whart.,  608;  Oibson  v.  Arm- 
strong, 7  B.  Mon.,  481. 

The  case  of  Shannon  v.  Frost,  8  B.  Mon., 
256,  specially  relied  on  by  the  appellees,  has 
alr«idy  been  declared,  by  the  court  and  by  the 
judge  who  rendered  the  opinion,  to  be  inappli- 
cable in  this  cause,  by  reason  of  the  purely 
congregational  character  of  the  Baptist  Church, 
in  which  it  arose. 

The  great  field  for  litigation  of  this  nature 
has  been  Scotland,  the  native  home  of  the  Pres- 
byterian Faith  and  Form  of  Church  Qovem- 
ment  See,  Innes'  Law  of  Creeds  in  Scotland, 
especially  the  5th  and  6th  chapters,  relating  to 
the  ''legal  theory  of  non  established  churches,*' 
and  **  questions  of  church  property  in  relation 
to  creeas." 

Prior  to  about  the  year  1818,  the  courts  do 
not  seem  to  have  settled  upon  any  definite  rule 
by  which  church  controversies  were  to  be  ad- 
judged. 

The  earlier  decisions,  accepting  as  a  conclu- 
sive test  of  right  the  action  of  a  majority  of 
the  local  congregation,  afforded  an  easy  and 
simple  rule,  so  long  as  applied  to  independent 
churches;  but  when  it  came  to  be  applied  to 
societies  organized  as  a  part  of  larger  bodies, 
where  the  majorities  in  the  local  and  general 
organizations  might  be  different,  it  was  found 
not  to  be  based  on  just  or  practicable  princi- 
ples. About  the  year  1818,  in  a  case  bearing 
m  some  points  a  striking  analogy  to  the  pres- 
ent, both  of  these  conceptions  were  brought 
out  at  different  periods;  and  on  appeal  to  the 
House  of  Lords,  drew  from  Lord  £ldon  an  an 
nouncement  of  the  principle  which  was  at  once 
recognized,  and  has  since  been  universally  ac- 
cepted, as  the  true  governing  rule  in  all  cases 
of  this  nature. 

The  case  is  that  of  CraigdaUie  v.  Aikman,  2 
Bligh,  529;  1st  Dow,  1. 

This  case,  immediately  followed  and  recog 
nized  by  that  of  AttyOen.  v.  Pearson,  8  Mer., 
858,  has  been  uniformly  accepted  and  founded 
upon  in  all  cases  of  this  nature  in  England, 
Scotland  and  America. 

Without  attempting  a  review  of  the  cases,  1 
conceive  that  this  general  principle  may  be 
considered  as  finally  settled,  viz. :  that  where 
property  is  conyeyed  for  the  use  or  benefit  of  a 
designated  church  or  religious  society  (the  deed 
containing  no  special  limitations)  such  prop- 
erty, by  operation  of  the  law  of  trusts,  is  held 
for  the  use  of  such  society,  subject  to  the  en- 
tire body  or  system  of  doctrines,  rules  or  prin- 
ciples, whether  of  faith,  form  or  order,  held 
and  recognized  by  the  society  at  the  time  of 
conveyance;  that'it  binds  such  society  to  a  per- 
manency of  religious  faith  and  continuance  of 
subsisting  connections,  or  recognizes  a  right  of 
change  in  doctrine,  or  a  lawful  severance  of  its 
connections,  so  far  and  no  farther  than  it  is 

See  18  Wall. 


bound  to  or  released  from  such  permanent  or 
continuing  state,  by  or  in  accordance  with  the 
fundamental  laws  of  the  organization. 

I  conceiye  it  to  be  settled  that  wherever  the 
use  or  control  of  property  depends  upon  ad- 
herence to  or  a  change  from  original  doctrines, 
or  upon  a  continuance  or  severance  of  connec- 
tions with  a  particular  judicatory,  or  upon  an 
alleged  title  to  ofiSce  in  Uie  church,  or  upon 
any  act,  judgment  or  proceeding  of  an  ecclesi- 
astical tribunal,  in  every  case  the  exclusive 
standard  by  which  the  conflicting  claims  are  to 
be  ludfi^ed,  is  the  constitution  of  the  church  it- 
self. These  views,  recognized  in  all  cases,  are 
brought  out  with  peculiar  force  in  the  Ameri- 
can cases  of  Oibson  v.  Armstrong,  7  B.  Mon., 
481,  and  Sutter  v.  Mrst  Btf.  Oh.,  42  Pa.,  509; 
see  Smith  v.  Nelson,  18  Vt.,  511;  Kniskem  v. 
Lutheran  Church,  1  Sandf.  Ch.,  489;  MiU&r  v. 
OcMe,  2  Den..  492. 

Another  question,  more  serious  and  diflScult 
than  the  last,  remained  in  determining  the  ap- 
plication of  this  rule  of  the  law  of  trusts,  viz. : 
in  these  matters  of  religious  doctrine,  discipline 
and  church  order,  who  is  to  be  the  judge  f 
Who  has  the  right  to  say  conclusively,  in  case 
of  controversy,  that  one  or  the  other  party  has 
departed  from  the  doctrines  of  the  church  f 
Who  shall  determine  upon  the  validity  of  an 
act  or  judgment  of  a  cnurch  court;  upon  the 
status  of  a  member  or  an  ofiScer;  upon  the  le- 
gality or  otherwise  of  a  voluntary  or  enforced 
severance  of  a  part  from  the  body  of  the  gen- 
eral organization  f 

This  question  was  promptly  raised  upon  the 
earliest  application  of  the  principle  stated  by 
Lord  Eldon,  and  although  oecided  with  a  fre- 
quency and  uniformity  rarely  met  with  upon 
an^  important  question,  has  been  raised  again 
and  again,  and  is  now  relied  upon  by  the  ap- 
pellee as  the  controlling  question  in  this  cause. 

It  has  been  and  is  now  urged  that  these  mat- 
ters being  of  an  ecclesiastical  nature,  or  arising 
upon  a  construction  of  the  law  of  the  church, 
are  subject  to  exclusive  cognizance  and  juris- 
diction by  the  ecclesiastical  courts,  whose  Judg- 
ments thereon  must  be  accepted  as  conclusive 
b^  the  civil  courts;  and  upon  this  principle  the 
circuit  judge  has  avowedly  acted.  The  posi- 
tion assumed  does  not  stop  with  asserting  that, 
if  the  decision  of  the  question  in  controversy 
has  been  committed  by  the  constitution  of  the 
church  to  a  particular  tribunal,  or  if  the  act 
or  judgment  in  question  has  been  performed 
by  such  tribunal  in  pursuance  of  a  power  vested 
in  it  by  the  constitution,  in  such  case  the  act 
or  judgment  is  conclusive  on  the  civil  court. 
Presented  in  this  shape,  I  should  not  object  to 
the  proposition,  and  would  proceed  at  once  to 
show  that  in  this  controversy  the  constitution 
of  the  Presbyterian  Church  has  been  violated 
in  its  most  vital  points  by  the  (General  Assem- 
bly and  its  adherents.  But  it  does  not  stop 
here.  It  goes  on  to  assert  an  exclusive  right  in 
the  General  Assembly  to  determine  conclusively 
the  extent  of  its  own  powers  and  duties  under 
the  Constitution;  to  determine  in  every  case, 
whether  it  has  itself  violated  the  Constitution 
or  abandoned  the  principles  of  the  faith.  It 
asserts  that  the  announcement  of  a  particular 
doctrine  or  the  imposition  of  a  duty  on  the 
church,  or  the  performance,  rendition  or  ap- 
proval of  an  act  or  judgment  of  the  Gheneral  As- 
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pembly,  is  itself  a  conclusive  evidence,  proba- 
tio  probata,  that  such  doctrine  or  duty,  act  or 
Judgment,  has  been  imposed,  rendered  or  per- 
formed, in  accordance  with  the  constitution  of 
the  church,  and  that  the  church  itself  and  the 
civil  courts  have  no  power  to  examine  or  ques 
tion  what  has  been  so  settled  by  the  supreme 
tribunal  of  the  church. 

The  solution  of  this  question  determines  the 
relations  of  the  Church  to  the  State  in  this 
country;  determines  whether  the  church,  in  re 
lation  to  its  civil  interests,  is  organized  under 
the  authority  of  law  or  above  it.  If  the  princi- 
ple of  the  decree  herein  is  affirmed,  it  sweeps 
away  all  limitations  imposed  upon  church  courts 
by  their  fundamental  laws,  and  renders  it  im- 
possible that  churches  can  be  organized  under 
rules  or  limitations  which  shall  bind  the  judi- 
catories of  their  own  creation. 

Hitherto  the  question  has  received  but  one  so- 
lution. It  devolves  upon  this  court  authorita- 
tively to  settle  it. 

See  Oalbreath  v.  Smith,  15  Shaw.  &  D.,  808; 
Oragiev.  MarshaU (Jhu.,  1850).  12  Dunl.,B.  & 
M..  52H;  C^per  v.  Bums,  22Dunl.,  B  &  M., 
120;  McMillan  v.  Oeii.  Assemb.  of  the  Presb. 
Ch„  22  Dunl..  B.  &  M.,  270,  decided  Dec.  28, 
1859. 

An  examination  of  the  cases  will  show  these 
freneral  principles  to  have  been  evolved  and 
finally  settled : 

I.  That  the  church  (non-established)  stands 
before  the  law,  in  relation  to  all  civil  interests 
acquired  or  claimed  by  it,  precisely  as  every 
other  voluntary  society  for  moral,  or  scientific 
or  other  purposes,  subject,  in  the  same  manner 
and  extent, to  the  jurisdiction  of  civil  authority. 

II.  That  in  so  far  as  the  law  can  regard  them, 
the  powers  of  the  church  judicatories  are  de- 
rived solely  from  the  consent  of  the  members 
of  the  church,  as  expressed  in  their  fundamental 
law;  that  they  are  not  courts  and  have  no  juris- 
diction in  the  strict  sense  of  the  term;  these 
terms  necessarily  implying  the  existence  of  a 
power  conferred  by  and  vested  in  functionaries 
of  the  State.  They  are  not  courts  except  of  the 
parties'  own  choosing. 

III.  That,  in  so  far  as  the  fundamental  laws 
of  the  church  confer  powers  upon  its  tribunals, 
the  civil  courts  will  recognize  them  and,  where 
civil  rights,  are  involved,  will  give  effect  to  their 
exercise  without  inquiring  into  the  motives  or 
grounds  of  action  of  the  ecclesiastical  tribunal: 
and  will  enforce  with  the  same  respect  tl|e  ac- 
tion of  the  inferior  tribunal  acting  within  its 
sphere,  as  they  will  that  of  the  supreme  court 
of  the  church. 

IV.  That  the  jurisdiction  of  civil  courts  be- 
ing confined  to  "civil  actions"  they  may  not 
take  cognizance  of  purely  spiritual  or  ecclesias- 
tical questions,  as  such;  just  as  they  may  not 
take  cognizance  of  any  moral  or  scientific  ques- 
tions, for  the  purpose  of  determining  upon 
their  abstract  truth ;  but  that  in  every  case  of 
controversy,  where  a  right  of  property  depends 
upon  an  adherence  to  religious  doctrine  or  is 
aifected  by  an  act  or  judgment  of  an  ecclesias- 
tical tribunal,  the  civil  court  will  examine  into 
such  doctrine  as  matter  of  fact,  for  the  purpose 
of  determining  which  party  maintains  the  orig- 
inal principles  of  the  society,  and  will  examine 
into  the  act  or  judgment  of  the  ecclesiastical 
court,  for  the  purpose  of  determining  whether 
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it  is  in  contravention  of  the  fundamental  law 
of  the  church  or  without  authority  from  it;  in 
which  latter  case,  such  act  or  judgment  will  be 
esteemed  void  and  be  disregarded.  In  these 
several  cases  the  exclusive  standard  of  Judg- 
ment is  the  constitution  of  the  church  itself. 

For  a  continuous  history  of  this  controversy, 
see  ISarl  of  KinnouU  v.  fires,  of  Atichterarder 
(Feb.  27.  183H),  16  Shaw  &  D.,  661;  McL.  & 
Rob..  820;  Clark  v.  SterUng  {J\xne  14,  1889).  1 
Dunl.,  B.  &  M.,  955;Dunl,B.  i&M.,880;Ph»- 
^)ytery  of  Strathbogie  (1889  and  1840),  2  Dunl., 
B.  «&  M.,  258,  585,1047,1880;  16  F..  605(1478); 
Dunl.,  B.  &  M.,  64,  880;  Edwards  v.  Omik- 
shank  (Dec,  1840).  8  Dunl.,  B.  ifc  M.,  283: Pres- 
bytery of  Strathbogie  (May  1842)  and  other  cases 
occurring  near  the  same  period,  in  reference  to 
the  established  church. 

Also  Dunbar  v.  Skinner  (March  3.  1849).  11 
Dunl.,  B.  &  M.,  945;  Long  v.  Bishop  of  Cape 
Town,  1  Moo.  P.  C.  (N.  8.),  411;  Murray  v 
Burgess,  L.  R.,  1  P.  C.  862;  Fc^rbes  v.  mU(n, 
88  Juris.,  98;  see,  also,  '* Buchanan's  Ten 
Years'  Conflict "  in  the  matter  of  voluntary 
churches. 

It  is  a  little  remarkable  that,  lust  as  this  con- 
troversy was  arising  in  Scotland,  the  three  lead- 
ing American  cases,  viz.:  Sutter  v.  Trustees, 
etc.,  42  Pa.,  509;  Com.  v.  Green,  4  Whart.,  603. 
and  Gibson  v.  Armstrong,  7  B.  Mon.,  481. 
should  have  occurred,  distinctly  recognizing 
the  same  principles;  see,  also.  Srnith  v.  ^Neison, 
18  Vt.,  511;  J)env.  Bolton,  7  Halst.,  206. 

If  I  have  correctly  stated  the  controlling 
principles  of  law  touching  this  matter,  it  fol- 
lows that  the  question  of  organic  succession  or 
of  identity  of  the  Walnut  Street  Church,  de- 
pends not  merely  upon  the  fact  that  one  or  the 
other  party  to  the  controversy  retains  a  ma- 
jority of  the  local  congregation,  or  a  continued 
connection  with  the  General  Araembly  of  the 
church;  both  of  these  facts  are,  undoulHedly. 
important,  but  they  are  not  conclusive. 

It  may  be  conceded  that  the  presumption  of 
lawful  succession  is  prima  fade  in  favor  of  a 
majority  of  the  congregation.  It  may  be  fur- 
ther conceded  that  the  Walnut  Street  Church 
having  been  organized  as  a  part  of  and  in  con- 
nection with  the  Presbyterian  Church  in  the 
United  State  of  America,  the  presumption  of 
identity  is  in  favor  of  that  portion  of  the  local 
society  which  maintains  its  connection  with  that 
body. 

These  are,  undoubtedly,  reasonable  and  just 
presumptions;  but  all  parties  are  subject  to 
control  of  the  fundamental  law ;  the  GJeneral 
Assembly  representing  in  one  body  all  the 
churches  of  this  denomination,  as  well  as  the 
local  congregation;  and  the  majority,  while 
they  may  control  consistently  with  the  general 
law,  cannot  control  in  violation  of  it. 

If,  therefore,  it  shall  appear  that  the  ma- 
jority have  abandoned,  while  the  minority  ad- 
here to  the  original  principles  of  the  society : 
more  especially,  if  it  shall  appear  that  the 
minority,  while  thus  adhering  and  on  account 
of  such  adherence,  have  been  unlawfully  ex- 
cluded, without  their  own  act  or  assent,  by  the 
majority,  or  by  the  General  Assembly,  from 
connection  with  the  general  body, the  presump- 
tion is  shifted  and  b^mes  conclusive  in  favor 
of  the  minority — thus  maintaining  the  original 
purposes  of  the  trust. 

t^o  r.  s. 
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In  other  words,  a  maintenance  of  the  princi- 
ples of  the  society  is,  in  reference  to  the  trust 
at  least,  the  controlling  test  of  succession  and 
identity.  The  right  of  control  by  a  majority 
or  a  submission  to  superior  judicatories  may  be 
a  part  of  those  principles;  and  so  far  as  they 
are  so,  an  observation  of  these  duties  is  an  im- 
portant and.  perhaps,  conclusive  test  of  succes 
sion  and  identity.  But  a  maintenance  of  the 
doctrinal  standards  and  of  other  fundamental 
principles,  whether  of  form  or  church  order, 
may  be  a  test  no  less  clear  and  determinate. 
Certainly,  if  any  judicatory  of  the  church 
should  openly  renounce  the  Trinity  or  declare 
ita  adhesion  to  the  Pope  of  Rome,  by  any  ma- 
jority whatever,  it  would  lose  its  identity,  for 
all  purposes  of  control  over  property  devoted 
to  the  maintenance  of  the  Presbyterian  faith. 

If  abandoning  the  spiritual  doctrine  of 
"  Christ,  alone,  the  heaa  of  the  church  "  it 
should  admit  the  power  of  "  civil  or  military 
authorities  *'  over  the  spiritual  affairs  of  the 
church,  it  is  difficult  to  see  why  this  same  re- 
sult shall  not  follow. 

Messrs,  B.  H.  Bristow  and  John  M. 
Harlan,  for  appellees: 

Even  though  the  jurisdiction  of  the  court  be- 
low, as  to  the  parties  and  subject  matter  of  this 
action,  be  maintained,  counsel  for  appellants 
will  insist  that  the  final  decree  was  erroneous  in 
declaring  that  the  appellees  were  members  of  the 
Walnut  Street  Presbyterian  Church ;  that  Rev. 
John  S.  Hays  was  its  pastor,  and  that  the  socie- 
ty to  which  they  belonged  constituted  the  be- 
neficiaries of  the  church  propcrtv  for  whose 
exclusive  use  it  was  to  be  held  and  managed. 

The  determination  of  these  questions  will 
chiefly  if  not  wholly  depend  upon  th&e£fect  to 
be  given  in  the  civil  tribunal  to  the  action  taken 
by  the  various  judicatories  of  the  Presbyterian 
Church  in  the  United  States  of  America,  in 
reference  to  the  signers  of  the  '*  declaration 
and  testimony  "  paper,  and  the  divisions  result- 
ingtherefrom. 

We  contend : 

1.  That  the  ipso  faeto  order  of  the  Assembly, 
passed  at  its  session  in  1866— the  order  of  the 
same  judicatory  in  1867,  which  indicated  what 
s^nod,  presbytery,  church  sessions,  congre^- 
tions,  ministers  and  elders  were  in  connection 
with  the  Presbyterian  Church  in  the  United 
States  of  America,  under  the  care  of  said  As- 
sembly and  all  other  orders  of  that  judica- 
tory cited  in  this  case,  and  which  relate  to  di- 
visions in  the  church  growing  out  of  the  "dec- 
laration and  testimony"  movement — had  refer- 
ence to  matters  purely  ecclesiastical  in  their 
nature,  of  which  the  Assembly  certainly  had 
jurisdiction  in  some  form. 

The  civil  courts  must  accept  as  final  the 
action  or  decision  of  an  ecclesiastical  court 
upon  an  ecclesiastical  question,  especially  where 
such  action  or  decision  of  the  spiritual  tribunal 
is  sanctioned  and  acquiesced  in  by  all  the  church 
judicatories.  They  should  take  "  the  eccle- 
siastical decisions  out  of  which  the  civil  right 
arises,  as  it  finds  them.'* 

'*  For  its  own  internal  order,  and  for  the 
mode  in  which  it  fulfills  its  functions''  the 
church  "  is  to  be  a  law  unto  itself  or  have  its 
law  within  itself." 

A  party  founding  a  claim  on  the  alleged  in- 
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validity,  in  view  of  the  law  of  the  church,  of 
an  act  done  by  the  accustomed  organ  of  au- 
thoritv,  should,  at  least,  plant  itself  upon  some 
opposing  act  or  judgment  of  some  recognized 
body  in  the  church  having  authority  to  judge 
in  the  premises. 

These  principles  are  peculiarly  applicable  to 
the  Presbyterian  Church  in  the  United  States, 
since,  by  the  constitution  of  that  Church,  in- 
ferior and  superior  judicatories  are  organized  as 
a  security  against  permanent  wronff,  the  Glen- 
eral  Assembly  being  the  court  of  the  "last 
resort "  bej^ond  whidi  there  is  no  appeal.  Book 
of  Discipline,  ch.  7. 

The  parties  to  Uie  covenant  embodied  in  that 
constitution  have  agreed  that  the  government 
of  the  Church  shall  be  exercised  by  the  various 
judicatories  designated  in  their  system  of  union ; 
and  in  their  confession  of  faith,  they  declare 
"And  as  Jesus  Christ  hath  appointed  a  regular 
government  and  discipline  in  His  Church,  no 
law  of  any  Commonwealth  should  interfere 
with,  let  or  hinder  the  due  exercise  thereof, 
among  the  voluntary  members  of  any  denomin- 
ation of  Christians,  according  to  their  profes- 
sion and  belief."    Confession  of  Faith,  ch.  23. 

Any  interposition  by  the  civil  courts  to  pre- 
vent the  full  operation  of  ecclesiastical  action 
upon  an  ecclesiastical  question,  is  not  only  in 
disregard  of  the  covenants  which  Presbytenans 
have^ade  with  each  other,  but  it  is  subjection 
of  the  church  upon  an  ecclesiastical  question 
to  the  judgment  of  a  foreign  tribunal.  Such 
a  theory  would  banish  from  the  Church  the  tri- 
bunal to  whose  judgment  only,  upon  all  spirit- 
ual matters,  the  parties  to  such  covenant  have 
agreed  to  submit.  More  than  this,  it  would 
produce  a  practical  union  of  Church  and  State, 
dangerous  just  in  proportion  that  the  civil  tri- 
bunals are  unacquainted  with  the  history,  or- 
gjanization  and  uses  of  the  reli^ous  denomina- 
tion which  is  to  be  affected  by  its  action. 

In  support  of  these  general  principles  we  re- 
fer to  the  following  authorities: 

Shannon  v.  Frost,  8  B.  Mon.,  258;  Gibson  v. 
Armstrong,  7  B.  Mon.,  481;  Harper  v.  Stratos, 
14  B.  Mon.,  66;  Harmon  y.  Dreher,  1  Speer, 
Eq..  121 ;  MeOinnisv.  Watson,  41  Pa.,  1 ;  Venn 
V.  Bolton,  7  Halst.,  206;  Robertson  v.  Bullions, 
9  Barb..  78;  Oer.  Ref.  Ch.  v.  8eibert,  8  Pa.  St., 
291:  Amer.  Pnm.  Soe.  v.  PiUing,  4  Zab.,  658; 
Johns.  Id.  Ch.  case,  2  Rich.  Eq.,  215;  Dieffen- 
dorfv.  Church,  20  Johns.,  12. 

We  refer  the  court  to  a  recent  decision  of  the 
Supreme  Court  of  Missouri,  which  beara  di- 
rectly upon  the  orders  of  the  Assembly  made 
in  1866  and  1867.  Missouri,  etc.,  v.  Fwrris,  45 
Mo.,  183. 

A  minority,  separating  itself  from  the  ma- 
jority in  a  Presbyterian  Church  and  assuming 
at  its  own  mere  will  a  new  and  distinct  organ- 
ization, cannot  claim  the  right  of  occupying 
the  house  of  worship  to  the  exclusion  of  the 
majority,  who  have  preserved  their  position  in 
the  general  organization,  and  who  are  recog- 
nized by  the  latter  as  the  lawful  church.  The 
adhering  members  have,  in  point  of  fact  and 
in  view  of  the  law,  all  the  evidences  which  a 
civil  court  court  could  require,  of  its  being  the 
true  society  entitled  to  the  use  of  the  property. 

Gibson  V.  Armstrong,  7  B.  Mon.,  492;  Shan- 
non V.  Frost,  3  B.  Mon.,  258;  Den  v.  BoUon, 
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7  Hal«3t.,  206;  Amer.  Prim.  8oc.  v.  Pilling,  4 
Zab.,  659;  Bobertsan  v.  BvUiom,  9  Barb..  64; 
John's  Id.  Ch.  caae,  2  Rich.,  Eq.,  215;  Ferra 
Ha  V.  VatteoneeOei,  28  111.,  461;  Hodden  v. 
Chom,  8  B.  Mon.,  70;  Kinshem  v.  Lutheran 
Ch.,  1  Sandf.  Ch.,  440;  McQinnis  v.  WaUan, 
41  Pa.,  15;  14  B.  Men.,  56. 

Mr.  Justice  Miller  delivered  the  opiDion 
of  the  court : 

This  case  belong  to  a  class,  happily  rare  in 
our  courts,  in  ^hich  one  of  the  parties  to  a 
controversy,  essentially  ecclesiastical,  resorts  to 
the  Judicial  tribunals  of  the  State  for  the  main- 
tenance of  rights  which  the  Church  has  refused 
to  acknowledge,  or  found  itself  unable  to  pro- 
tect. Much  as  such  dissensions  among  the 
members  of  a  religious  society  should  be  re- 
gretted, a  regret  which  is  increased  when  pass- 
ing from  the  control  of  the  judicial  and  le^ 
lative  bodies  of  the  entire  organization  to  which 
the  society  belongs,  an  appeal  is  made  to  the 
secular  authority ;  the  courts  when  so  called  on 
roust  perform  their  functions  as  in  other  cases. 

Religious  organizations  come  before  us  in  the 
same  attitude  as  other  voluntary  associations 
for  benevolent  or  charitable  purposes,  and  their 
rights  of  property,  or  of  contract,  are  equally 
under  the  protection  of  the  law,  and  the  actions 
of  their  members  subject  to  its  restraints.  Con- 
scious as  we  may  be  of  the  excited  feeling  en- 
gendered by  this  controversy,  and  of  the  extent 
to  which  it  has  agitated  the  intelligent  and  pious 
body  of  Christians  in  whose  bosom  it  origi- 
nated, we  enter  upon  its  consideration  with  the 
satisfaction  of  knowing  that  the  principles  on 
whi(^  we  are  to  decide  so  much  of  it  as  is 
proper  for  our  decision,  are  those  applicable 
alike  to  all  of  its  class,  and  that  our  duty  \b  the 
simple  one  of  applying  those  principles  to  the 
facts  before  us. 

It  is  a  bill  in  chancery  in  the  Circuit  Court  of 
the  United  States  for  the  District  of  Kentucky, 
brouj^t  by  William  A.  Jones,  Mary  J.  Jones 
and  £llenor  Lee,  citizens  of  Indiana,  against 
John  Watson  and  others  named, citizens  of  Ken- 
tucky, and  against  the  trustees  of  the  Third  or 
Walnut  Street  Presbyterian  Church,  in  Louis- 
ville, a  Corporation  created  by  an  Act  of  the  Leg- 
islature of  that  State.  The  trustees,  McDougall, 
McPherson  and  Ashcraft.  are  also  sued  as  citi- 
zens of  Kentucky.   Plaintiffs  allege  in  their  bill 
that  they  are  members  in  good  and  regular 
standing  of  saidChurch,  attending  its  religious 
exercises  under  the  pastorship  of  the  Rev.  John 
S.Havs,  and  that  the  defendants,  George  Fulton 
and  Uenry  Farley,  who  claim  without  right  to  be 
trustees  of  the  Church,  supported  and  recognized 
hk  such  by  the  defendants,  John  Watson  and 
Joseph  Gault,  who  also  without  right  claito  to 
be  ruling  elders,  are  threatening,  preparing  and 
about  to  take  unlawful  possession  of  the  house 
of  worship  and  grounds  belonging  to  the  Church, 
and  to  prevent  Hays,  who  is  the  rightful  pas- 
tor, from  ministering  therein  refusing  to  recog- 
nize him  as  pastor,  and  to  recognize  as  ruling 
elder  Thomas  J.  Hackney,  who  is  the  sole  law- 
ful ruling  elder;  and  that  when  they  obtain 
such  possession  they  will  oust  said  Hays  and 
Hackney,  and  those  who  attend  their  ministra- 
tions, among  whom  are  complainants. 

And  they  further  allege  that  Hackney, whose 
duty  it  is  as  elder,  and  McDougall,  McPherson 
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and  Ashcraft,  whose  duty  as  trustees  it  is  to 
protect  the  rights  thus  threatened,  by  such  a 
proceeding  in  the  courts  as  will  prevent  the  ex- 
ecution of  the  threats  and  designs  of  the  other 
defendants,  refuse  to  take  any  steps  to  that  end. 

They  further  allege  that  the  Walnut  Street 
Church,  of  which  they  are  members, now  forms 
and  has  ever  since  its  organization  in  the  year 
1842,  formed  a  part  of  the  Presbyterian  Church 
of  the  United  States  known  as  the  Old  School, 
which  is  governed  by  a  written  constitution  that 
includes  the  Confession  of  Faith.  Form  of  Gov- 
ernment, Book  of  Discipline  and  Directory 
for  Worship,  and  that  the  governing  bodies  of 
the  general  Church  above  the  Walnut  Street 
Church,  are,  in  successive  order,  the  Presbytery 
of  Louisville,  the  Synod  of  Kentucky,  and  the 
General  Assembly  of  the  Presbyterian  Church 
of  the  United  States;  that  while  the  plaintiffs 
and  about  one  hundred  and  fifteen  members  who 
worship  with  them,  and  Mr.  Hays,  the  pas- 
tor. Hackney,  the  ruling  elder,  and  the  trustees, 
McDougall,  McPherson,  and  Ashcraft,  are  now 
in  full  membership  and  relation  with  the  law- 
ful General  Presbyterian  Church  aforesaid,  the 
defendants  named,  with  about  thirty  persons, 
formerly  members  of  said  Church,  worshipping 
under  one  Dr.  Yandell  as  pastor,  have  secMled 
and  withdrawn  themselves  from  said  Walnut 
Street  Church,  and  from  the  General  Presbyte- 
rian Church  of  the  United  States,  and  have 
voluntarily  connected  themselves  with  and  are 
now  members  of  another  religious  society,  and 
that  they  have  repudiated  and  do  now  repudiate 
and  renounce  the  authority  and  jurisdiction  of 
the  various  judicatories  of  the  Presbyterian 
Church  of  the  United  States,  and  acknowledge 
and  recognize  the  authority  of  other  church  ju- 
dicatories which  are  disconnected  from  the  Pres- 
byterian Church  of  the  United  States,  and  from 
the  Walnut  Street  Church.  And  they  allege 
that  Watson  and  Gault  have  been,  by  order  of 
the  (General  Assembly  of  said  Church,  dropped 
from  the  roll  of  elders  in  said  Church,  for  hav- 
ing so  withdrawn  and  renounced  its  jurisdic- 
tion, and  the  Genera]  Assembly  has  declared  the 
organization  to  which  plaintiffs  adhere,  to  be 
the  true  and  only  Walnut  Street  Presbyterian 
Church  of  Louisville. 

They  pray  for  an  injunction  and  for  general 
relief. 

The  defendants,  Hackney,  3IcDougaU.  Mc- 
Pherson and  Ashcraft,  answer,  admitting  the  al- 
legations of  the  bill,  and  that,  though  requested. 
they  had  refused  to  prosecute  legal  proceedings 
in  the  matter. 

The  other  defendants  answer  and  deny  almost 
every  allegation  in  the  bill.  They  claim  to  be 
the  lawful  olficers  of  the  Walnut  Street  Presby- 
terian Church,  and  that  they  and  those  whom 
they  represent  are  the  true  members  of  the 
Church.  They  deny  having  withdrawn  from 
the  local  or  the  general  Church,  and  deny  that 
the  action  of  the  General  Assembly  cutting  them 
off  was  within  its  constitutional  authority.  They 
say  that  the  plaintiffs  are  not,  and  never  havv 
been,  lawfully  admitted  to  membership  in  the 
Walnut  Street  Church,  and  have  nosucii  inter 
est  in  it  as  will  sustain  this  suit,  and  they  aet 
up  and  rely  upon  a  suit  still  pending  in  the 
Chancery  Court  of  Louisville,  which  Uiey  say 
involves  the  same  subject-matter,  and  is  between 
the  same  parties  in  interest  as  the  present  suit. 
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They  allege  that  in  that  suit  thev  have  been  de- 
•clared  to  he  the  only  true  and  lawful  trustees 
and  elders  of  the  Walnut  Street  Church,  and 
an  order  has  been  made  to  place  them  in  pos- 
session of  the  church  property,  which  order  re- 
mains unexecuted,  and  the  property  is  still  in 
possession  of  the  marshal  of  that  court  as  its  re- 
ceiver. These  facts  are  relied  on  in  bar  of  the 
present  suit. 

This  statement  of  the  proceedings  is  indispen- 
sable to  an  understanding  of  the  points  arising 
in  the  case.  So  far  as  an  examination  of  the 
•evidence  may  be  necessary,  it  will  be  made,  as 
it  is  required  in  the  consideration  of  those  points. 

The  first  of  these  concerns  the  jurisdiction  of 
the  circuit  court,  which  is  denied ;  first,  on  the 
CTOund  that  the  plaintiffs  have  no  such  interest 
in  the  subject  of  litigation  as  will  enable  them 
to  maiutam  the  suit,  and,  second,  on  matters 
arising  out  of  the  alleged  proceedings  in  the  suit 
in  the  Chancery  Court  of  Louisville. 

The  allegation  that  the  plaintiffs  are  not  law- 
ful members  of  the  W^nut  Street  Church  is 
based  upon  the  assumption  that  their  admission 
as  members  was  by  a  pastor  and  elders  who  had 
no  lawful  authority  to  act  as  such.  As  the 
•claim  of  those  elders  to  be  such  is  one  of  the 
matters  which  this  bill  is  brought  to  establish, 
and  the  denial  of  which  makes  an  issue  to  be 
tried,  it  is  obvious  that  the  objection  to  the  in- 
terest of  the  plaintiffs  must  stand  or  fall  with 
the  decision  on  the  merits,  and  cannot  be  de- 
cided as  a  preliminary  Question.  Their  right 
to  have  this  question  deciaed,if  there  is  no  other 
objection  to  the  jurisdiction,cannot  be  doubted. 
Some  attempt  is  made  in  the  answer  to  question 
the  good  faith  of  their  citizenship,  but  this 
seems  to  have  been  abandoned  in  the  argument. 

In  regard  to  the  suit  in  the  Chancery  Court 
■of  Louisville,  which  the  defendants  allege  to  be 
pending,  there  can  be  no  doubt  but  that  that 
court  is  one  competent  to  entertain  jurisdiction 
of  all  the  matters  set  up  in  the  present  suit.  As 
to  those  matters,  and  to  the  parties,  it  is  a  court 
of  concurrent  Jurisdiction  with  the  Circuit  Court 
of  the  United  States,  and  as  between  those 
•courts  the  rule  is  applicable  that  the  one  which 
bas  first  obtained  jurisdiction  in  a  given  case 
must  retain  it  exclusively  until  it  disposes  of  it 
by  a  final  judgment  or  decree. 

But  when  the  pendency  of  such  a  suit  is  set 
up  to  defeat  another,  the  case  must  be  the  same. 
There  must  be  the  same  parties  or,  at  least,  such 
as  represent  the  same  interest,  there  must  be 
the  same  rights  asserted,  and  the  same  relief 
prayed  for.  This  relief  must  be  founded  on  the 
.same  facts,  and  the  title  or  essential  basis  of  the 
relief  sought  must  be  the  same.  The  identity 
in  these  particulars  should  be  such  that  if  the 
pending  case  had  already  been  disposed  of,  it 
■could  be  pleaded  in  bar  as  a  former  adjudica- 
tion of  the  same  matter  between  the  ssme  par- 
ties. 

In  the  case  of  Barrows  v.  Kindred,  4  Wall. , 
399  [71  U.  8.,  XVIIL,  388]  which  was  an  ac- 
tion of  ejectment,  the  plaintiff  showed  a  good 
title  to  the  land, and  the  defendant  relied  on  a 
former  judgment  in  his  favor,  between  the 
.same  parties  for  the  same  land;  the  Statute  of 
Illinois  making  a  judgment  in  such  an  action  as 
•conclusive  as  m  other  personal  actions,  except 
by  way  of  new  trial.    But  this  court  held  that 
.as  in  the  second  suit  the  plaintiff  introduced 
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and  relied  upon  a  new  and  different  title,  ac- 
quired since  the  first  trial,  that  judgment  could 
be  no  bar,  because  that  title  had  not  been  passed 
upon  by  the  court  in  the  first  suit. 

But  the  principles  which  should  eovern  in 
regard  to  the  identity  of  the  matters  in  issue  in 
the  two  suits  to  make  the  pendency  of  the  one 
defeat  the  other,  are  as  fully  discussed,  in  the 
case  oiBuek  v.  Colbaih,  8  Wall.,  334[70  U.  S.. 
XVIII.,  257]  where  that  was  the  main  ques 
tion.  as  in  any  case  we  have  been  able  to  find. 
It  was  an  action  of  trespass,  brought  in  a  state 
court,  against  the  marshal  of  the  Circuit  Court 
of  the  United  States,  for  seizing  property  of  the 
plaintiff,  under  a  writ  of  attachment  from  the 
circuit  court.  And  it  was  brought  while  the 
suit  in  the  Federal  Court  was  still  pending,  and 
while  the  marshal  held  the  property  subject  to 
its  Judgment.  So  far  as  the  Ua  pendens  and  pos- 
session of  the  property  in  one  court,  and  a  suit 
brought  for  the  taking  by  its  ofiSoer  in  another, 
are  concerned,  the  analogy  to  the  present  case 
is  very  strong.  In  that  case  the  court  said: 
"It  is  not  true  that  a  court,  having  obtained 
jurisdiction  of  a  subject  matter  of  suit  and  of 
parties  before  it,  thereby  excludes  all  other 
courts  from  the  right  to  adjudicate  upon  other 
matters  ha  vinga  very  close  connection  with  those 
before  the  first  court,  and  in  some  Instances  re- 
quiring the  decision  of  the  same  question  ex- 
actly. In  examining  into  the  exclusive  charac- 
ter of  the  jurisdiction  in  such  cases,  we  must 
have  regard  to  the  nature  of  the  remedies,  the 
character  of  the  relief  sought,  and  the  identity 
of  the  parties  in  the  different  suits. '*  And  it 
might  have  been  added,  to  the  facts  on  which 
the  claim  for  relief  is  founded.  ''A  party," 
says  the  court  by  way  of  example,  "having 
notes  secured  by  a  mortgage  on  real  estate,  may, 
unless  restrained  by  statute,  sue  in  a  court  of 
chancery  to  foreclose  his  mortgage,  and  in  a 
court  of  law  to  recover  a  judgment  on  his 
notes,  and  in  another  court  of  law  in  an  action 
of  ejectment  for  possession  of  the  land.  Here, 
in  all  the  suits,  the  only  question  at  issue  may 
be  the  existence  of  the  debt  secured  by  the 
mortgage.  But,  as  the  relief  sought  is  differ- 
ent, and  the  mode  of  proceeding  different,  the 
jurisdiction  of  neither  court  is  affected  by  the 
proceedings  in  the  other."  This  opinion  con- 
tains a  critical  review  of  the  cases  in  this  court 
of  Hagan  v.  Ltieas,  10  Pet.,  402,  Peek  v.  Jen- 
ness,  7  How.,  824.  Taylor  v.  Garryl,  20  How., 
594  [61  U.  S.,  XV.,  1031]^  and  Freeman  v. 
Howe,  24  How.,  450  [85  U.  S.,  XVL,  749] 
cited  and  relied  on  by  counsel  for  the  appel- 
lants; and  we  are  satisfied  that  it  states  the  doc- 
trine correctly. 

The  limits  which  necessity  assigns  to  this 
opinion  forbid  our  giving,  at  length,  the  plead- 
ings in  the  case  in  the  Louisville  Chancery 
Court.  But  we  cannot  better  state  what  is,  and 
what  is  not,  the  subject-matter  of  that  suit  or 
controversy,  as  thus  presented  and  as  shown 
throughout  its  course,  than  by  adopting  the  lan- 
guage of  the  Court  of  Appeals  of  Kentucky, 
in  its  opinion  delivered  at  the  decision  of  that 
suit,  in  favor  of  the  present  appellants.  "As 
suggested  in  argument,"  savs  the  court,  "  and 
apparently  conceded  on  both  sides,  this  is  not  a 
case  of  division  or  schism  in  a  church;  nor  is 
there  any  question  as  to  which  of  two  bodies 
should  w  recognized  as  the  Third  or  Walnut 
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Street  Presbyterian  Church.  Neither  is  there  I 
any  controversy  as  to  the  authority  of  Watson 
and  Gault  to  act  as  ruling  elders;  but  the  sole 
inquiry  to  which  we  are  restricted  in  our  opin- 
ion is,  whether  Avery,  McNaughtan  and  Leach 
are  also  ruling  elders  and,  therefore,  members 
of  the  session  of  the  church." 

The  pleadings  in  the  present  suit  show  con- 
clusively a  difi^rent  state  of  facts,  different  is- 
sues, and  a  different  relief  sought.  This  is  a 
case  of  a  division  or  schism  in  a  church.  It  is 
a  question  as  to  which  of  two  bodies  shall  be 
recognized  as  the  Third  or  Walnut  Street  Pres- 
byterian Church.  There  is  a  controversy  as 
to  the  authority  of  Watson  and  Gault  to  act  as 
ruling  elders,  that  authority  being  denied  in 
the  bill  of  the  complainants;  and,  so  far  from 
the  claim  of  Avery,  McNaughtan  and  Leach 
to  be  ruling  elders  bein^  the  sole  inquiry  in  this 
case,  it  is  a  very  subordinate  matter,  and  it  de- 
pends upon  facts  and  circumstances  alto|^ether 
different  from  those  set  up  and  relied  on  m  the 
other  suit,  and  which  did  not  exist  when  it  was 
brought.  The  issue  here  is  no  longer  a  mere 
question  of  eldership,  but  it  is  a  separation  of 
Uie  original  church  members  and  officers  into 
two  distinct  bodies,  with  distinct  members  and 
officers,  each  claiming  to  be  the  true  Walnut 
Street  Presbyterian  Church,  and  denying  the 
right  of  the  other  to  any  such  claim.  This 
brief  statement  of  the  issues  in  the  two  suits 
leaves  no  room  for  argument  to  show  that  the 
pendency  of  the  first  cannot  be  pleaded  either 
m  bar  or  in  abatement  of  the  second. 

The  supplementary  petition  filed  bv  the  plaint 
iffs  in  that  case  after  the  decree  of  the  Chan- 
cery Court  had  been  reversed  on  appeal,  and 
which  did  contain  very  much  the  same  mat- 
ter found  in  the  present  bill,  was,  on  motion  of 
the  plaintiff's  counsel,  and  by  order  of  the 
court,  dismissed, without  prejudice,  before  this 
suit  was  brought,  and  of  course  was  not  a  lis 
pendens  at  that  time. 

It  is  contended,  however,  that  the  delivery 
to  the  trustees  and  elders  of  the  body  of  which 
the  plaintiffs  are  members,  of  the  possession  of 
the  church  building,  cannot  be  granted  in  this 
suit,  nor  can  the  defendants  be  enjoined  from 
taking  possession  as  prayed  in  the  bill,  because 
the  property  is  in  the  actual  possession  of  the 
marshal  of  the  Louisville  Chancery  Court  as  its 
receiver,  and  because  there  is  an  unexecuted 
decree  of  that  court  ordering  the  marshal  to  de 
liver  the  possession  to  defendants. 

In  this  the  counsel  for  the  appellants  are,  in 
our  opinion,  sustained,  both  by  the  law  and  by 
the  state  of  the  record  of  the  suit  in  that  court. 

The  court,  in  the  progress  of  that  suit,  made 
several  orders  concerning  the  use  of  the  church, 
and  finally  placed  it  in  the  possession  of  the 
marshal  as  a  receiver,  and  there  is  no  order  dis- 
charging his  receivership;  nor  does  it  seem  to 
us  that  Uiere  is  any  valid  order  finally  disposing 
of  the  case,  so  that  it  can  be  said  to  be  no 
longer  in  that  court.  For, though  the  Chancerv 
Court  did,on  the  20th  March.  1»67,  after  the  re 
versal  of  the  case  in  the  Court  of  Appeals,  en- 
ter an  order  reversing  its  former  decree  and 
dismissing  the  bill,  with  costs,  in  favor  of  the 
defendants,  the  latter,  on  application  to  the  ap- 
pellate court,  obtained  another  order  dated 
June  26th.  By  this  order,  or  mandate  to  the 
Chancery  Court,  it  was  directed  to  render  a 
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judgment  in  conformity  to  the  opinion  and 
mandate  of  the  court,  restoring  possession,  use 
and  control  of  the  church  property  to  Uie  par- 
ties entitled  thereto,  aooording  to  said  opinion, 
and  so  far  as  they  were  deprived  thereof  by  the 
marshal  of  the  Chancery  Court  under  ita  or- 
der. 

In  obedience  to  this  mandate  the  Chancery 
Court,  on  the  18th  September,  Uiree  months 
after  the  commencement  of  this  suit,  made  an 
order  that  the  marshal  restore  the  possession, 
use  and  control  of  the  church  building  to 
Henry  Parley,  Gteorge  Fulton,  B.  F.  Avey.or 
a  majority  of  them,  as  trustees,  and  to  John 
Watson,  Joseph  Qault  and  T.  J.  HaclLuey,  or 
a  majority  oi  them,  as  ruling  elders,  and  to 
report  how  he  had  executed  the  order,  and  re- 
serving the  case  for  such  farther  order  as 
might  De  necessary  to  enforce  full  obedience. 

It  is  argued  here  by  counsel  for  the  appellees 
that  the  case  was,  in  effect,  disposed  of  by  the 
orders  of  the  Chancery  Court,  and  that  nothing 
remained  to  be  done  which  could  have  any 
practical  operation  on  the  rights  of  the  parties. 

But  if  the  Court  of  Appetus,  in  reversing  the 
decree  of  the  chancellor  in  favor  of  the  plaint 
iffs,  was  of  opinion  that  the  defendants  should 
be  restored  to  the  position  they  occupied  in  re- 
gard to  the  possession  and  control  of  the  prop- 
erty before  that  suit  began,  we  have  no  doubt 
of  their  right  to  malce  such  order  as  was  neces- 
sary to  effect  that  object;  and  as  the  proper 
mode  of  doing  this  was  by  directing  the  chan- 
cellor to  make  the  necessary  order,  and  have 
it  enforced  as  chancery  decrees  are  enforced  in 
his  court,  we  are  of  opinion  that  the  order  of 
the  Court  of  Appeals,  above  recited,  was  in  es- 
sence and  effect,  a  decree  in  that  cause  for  such 
restoration,  and  that  the  last  order  of  the  Chan- 
cery Court,  made  in  accordance  with  it,  is  a 
valid,  subsisting  decree,  which,  though  final,  is 
unexecuted. 

The  decisions  of  this  court  in  the  cases  of 
Taylor  v.  Garryl,  20  How.  ,594  [61  U.  S..  XV., 
10811,  and  Freeman  v.  Howe,  24  How..  450  [05 
U.  8.,  XVI..  7491  and  Buck  v.  Cofbath,  8  Wall., 
884  [70  U.  8.,  XVIII.,  257]  are  conclusive  th»t 
the  marshal  of  the  Chancery  Court  cannot  be 
displaced  as  to  the  mere  actual  possession  of 
the  property,  because  that  mi^t  lead  to  a  per- 
sonal conflict  between  the  officers  of  the  two 
courts  for  that  possession.  And  the  Act  of 
Congress  of  March  2, 1793,  1 U.  S.  8tatute4.384. 
sec.  5,  as  construed  in  the  cases  of  Diggs  v. 
Wolcott,  4  Cranch.,  179,  B,nd  Peek  y.  Jennets,  7 
How.,  625,  are  equally  conclusive  against  any 
injunction  from  the  circuit  court,  forbidding 
the  defendants  to  take  the  possession  which  the 
unexecuted  decree  of  the  Chancery  Court  re- 
quires the  marshal  to  deliver  to  them. 

But.  though  the  prayer  of  the  bill  in  this  suit 
does  ask  for  an  injunction  to  restrain  Wat- 
son, Gault,  Fulton  and  Farlev  from  taking 
possession,  it  also  prays  such  otner  and  further 
relief  as  the  nature  of  the  case  requires,  and  es- 
pecially that  said  defendants  be  restrained  from 
interfering  with  Hays,  as  pastor,  and  plaint- 
iffs in  worshiping  in  said  church.  Under  tliis 
prayer  for  general  relief,  if  there  wah  any  de- 
cree which  the  circuit  court  could  render  for 
the  protection  of  the  right  of  the  plaintiffs,  and 
which  did  not  enjoin  the  defendants  from  tak- 
ing possession  of  the  church  property,  and 
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which  did  not  disturb  the  poBseesion  of  the 
marshal  of  the  Louisville  chancery,  that  court 
had  a  right  to  hear  the  case  and  grant  that  re- 
lief.  This  leads  us  to  inquire  what  is  the  nat- 
ure and  character  of  the  possession  to  which 
those  parties  are  to  be  restored. 

One  or  two  propositions  which  seem  to  admit 
of  no  controversy  are  proper  to  be  noticed  in 
this  connection.  1.  Both  by  the  Act  of  the 
Kentucky  Legislature  creating  the  trustees  of 
the  Church  a  body  corporate,  and  by  the  ac- 
knowledged rules  of  the  Presbyterian  Church, 
the  trustees  were  the  mere  nominal  title  holders 
and  custodians  of  the  church  property.and  other 
trustees  were,  or  could  be  elected  by  the  con- 
gregation, to  supply  their  places  once  in  every 
two  years.  2.  That  in  the  use  of  the  property 
for  all  religious  services  or  ecclesiastical  pur- 
poses, the  trustees  were  under  the  control  of 
Uie  church  session.  8.  That  by  the  constitu- 
tion of  all  Presbyterian  churches,  the  session, 
which  is  the  governing  body  in  each,  is  com- 
posed of  the  ruling  elders  and  pastor,  and  in  all 
business  of  the  session  the  majority  of  its  mem- 
bers govern,  the  number  of  elders  for  each  con- 
gregation being  variable. 

Tne  trustees  obviously  hold  possession  for 
the  use  of  the  persons  who  by  the  constitution, 
usages  and  laws  of  the  Presbyterian  body,  are 
entitled  to  that  use.  They  are  liable  to  re- 
moval by  the  congregation  for  whom  they  hold 
this  trust, and  others  may  be  substituted  in  their 
places.  They  have  no'  personal  ownership  or 
rig:ht  beyond  this,  and  are  subject  in  their  of- 
ficial relations  to  the  property,  to  the  control  of 
the  session  of  the  Church. 

The  possession  of  ^he  elders,  though  accom- 
panied with  larger  and  more  efficient  powers  of 
control,  is  still  a  fiduciary  possession.  It  is 
as  a  session  of  the  Church  alone  that  they  could 
exercise  power.  Except  by  an  order  of  the  ses- 
sion in  regular  meeting  they  have  no  right  to 
make  any  order  concerning  the  use  of  the  build- 
ing, and  any  action  of  the  session  is  necessarily 
in  the  character  of  representatives  of  the  church 
bodv  by  whose  members  it  was  elected. 

if,  then,  tliis  true  body  of  the  Church,  the 
members  of  that  congregation,  having  rights  of 
user  in  the  building,  have,  in  a  mode  which  is 
authorized  by  the  canons  of  the  general  church 
in  this  count^,  elected  and  installed  other  elders, 
it  does  not  seem  to  us  inconsistent  or  at  vari- 
ance with  the  nature  of  the  possession  which  we 
have  described,  and  which  the  Chancery  Court 
orders  to  be  restored  to  the  defendants,  that 
they  should  be  compelled  to  recognize  these 
rights,  and  permit  those  who  are  the  real  bene- 
ficiaries of  the  trust  held  by  them,  to  enjoy  the 
uses,  to  protect  which  that  trust  was  created. 
Undoubtedly  if  the  order  of  the  Chancery 
Court  had  been  executed,  and  the  marshal  had 
delivered  the  key  of  the  church  to  the  defend- 
ants, and  placed  them  in  the  same  position  they 
were  in  before  that  suit  was  commenced,  they 
could  in  any  court  having  jurisdiction  and  in  a 
case  properly  made  out,  be  compelled  to  re- 
spect the  rights  we  have  stated,  and  be  control- 
led in  their  use  of  the  possession  by  the  court, 
so  far  as  to  secure  those  rights. 

All  that  we  have  said  in  regard  to  the  pos- 
session which  the  marshal  is  directed  to  deliver 
to  the  defendants,  is  equally  applicable  to  the 
possession  held  by  him  pending  the  execution 
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of  that  order.  His  possession  is  a  substitute 
for  theirs,  and  the  order  under  which  he  re- 
ceived that  possession,  which  we  have  recited, 
shows  this  very  clearly. 

The  decree  which  we  are  now  reviewing  seems 
to  us  to  be  carefully  framed  on  this  view  of  the 
matter.  While  the  rights  of  the  plaintiffs  and 
those  whom  they  sue^for,  are  admitted  and  es- 
tablished, the  defendants  are  still  recognized  aa 
entitled  to  the  possession  which  we  have  de- 
scribed; and  while  they  are  not  enjoined  from 
receiving  that  possession  from  the  marshal,  and 
he  is  not  restrained  from  obeying  the  the  ChADr 
eery  Court  by  delivering  it,  and  while  there  is 
no  order  made  on  the  marshal  at  all  to  inter- 
fere with  his  possession,  the  defendants  are  re- 
quired by  the  decree  to  respect  the  rights  of  (ho 
plaintiffs,  and  to  so  use  the  possession  and  con- 
trol to  which  they  may  be  restored  as  not  to 
hinder  or  obstruct  the  true  uses  of  the  trust, 
which  that  possession  is  intended  to  protect. 

We  are  next  to  inquire  whether  the  decree 
thus  rendered  is  based  upon  an  equally  just 
view  of  the  law  as  applied  to  the  facts  of  this 
controversy. 

These,  though  making  up  a  copious  record  of 
matter  by  no  means  pleasant  reading  to  the  sin- 
cere and  thoughtful  Christian  philanthropist, 
may  be  stated  with  a  reasonable  brevity,  so  far 
as  they  bear  upon  the  principles  which  must 
decide  the  case. 

From  the  commencement  of  the  late  war  of 
insurrection  to  its  close,  the  General  Assembly 
of  the  Presbyterian  Church  at  its  annual  meet- 
ings expressed,  in  declaratory  statements  or  res- 
olutions, its  sense  of  the  obligation  of  all  good 
citizens  to  support  the  Federal  Gk>vcrnment  in 
that  struggle;  and  when,  by  the  Proclamation 
of  President  Lincoln,  emancipation  of  the  slaves 
of  the  States  in  insurrection  was  announci'd, 
that  body  also  expressed  views  favorable  to 
emancipation,  and  adverse  to  the  institution  of 
slavery.  At  its  meeting  in  Pittsburg,  in  May, 
1805,  instructions  were  given  to  the  Presbyter- 
ies, the  Board  of  Missions,  and  to  the  sessions 
of  the  Churches,  that  when  any  persons  from 
the  Southern  States  should  make  application 
for  employment  as  missionaries,  or  for  admis- 
sion as  members  or  ministers  of  churches,  in- 
quiry should  be  made  as  to  their  sentiments  in 
regard  to  loyalty  to  the  government,  and  on  the 
subject  of  slavery ;  and  if  it  was  found  that  tlicy 
had  been  guilty  of  voluntarily  aiding  the  war 
of  the  rebellion,  or  held  the  doctrine  announced 
by  the  large  body  of  the  churches  in  the  insur- 
rectionary States,  which  had  organized  a  new 
(General  Assembly,  that  "the  system  of  negro 
slavery  in  the  South  is  a  divine  institution,  and 
that  it  is  the  peculiar  mission  of  the  Southern 
Church  to  conserve  that  institution  "  they  should 
be  required  to  repent  and  forsake  these  sins  be- 
fore they  could  be  received. 

In  the  month  of  September,  thereafter,  the 
Presbytery  of  LouiaviUe,  under  whose  imme- 
diate jurisdiction  was  the  Walnut  Street  Church, 
adopted  and  published  in  pamphlet  form,  what 
is  called  **  a  declaration  and  testimony  against 
the  erroneous  and  heretical  doctrines  and  prac- 
tices which  have  obtained  and  been  propagated 
in  the  Presbyterian  Church  of  the  United  States 
during  the  fast  five  years.'*  This  declaration 
denounced,  in  the  severest  terms,  the  action  of 
the  Qeneral  Assembly  in  the  matters  we  have 
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just  meDtioned,  declared  their  intention  to  re- 
fuse to  be  governed  by  that  action,  and  invited 
the  CO- operation  of  all  the  members  of  the  Pres- 
byterian Church  who  shared  these  sentiments 
of  the  declaration,  in  a  concerted  resistance  to 
what  they  called  the  usurpation  of  authority  by 
the  Assembly. 

It  is  useless  to  pursue  a  history  of  this  con- 
troversy further  with  minuteness. 

The  General  Assembly  of  1866  denounced 
the  declaration  and  testimony,  and  declared 
that  every  Presbytery  which  refused  to  obey  its 
order  should  be  tpM  facto  dissolved  and  called 
to  answer  before  the  next  General  Assembly, 

f  giving  the  Louisville  Presbytery  an  opportunity 
or  repentance  and  conformity.  The  Louisville 
Presbytery  divided,  and  the  adherence  of  the 
declaration  and  testimony  sought  and  obtained 
admission  in  1868,  into  ''The  Presbyterian 
Church  of  the  Confederate  States  "  of  which  we 
have  already  spoken,  as  having  several  vears 
previously  withdrawn  from  the  General  As- 
sembly ot  the  United  States,  and  set  up  a  new 
organization. 

We  cannot  better  state  the  results  of  these 
proceedings  upon  the  relation  of  the  church 
orfi;anizatlon  and  members  to  each  other  and  to 
this  controversy,  than  in  the  brief  of  the  lan- 
guage of  the  appellants'  counsel  in  this  court. 

In  January,  1866,  the  congregation  of  the 
Walnut  Street  Church  became  divided  in  the 
manner  stated  above,  each  claiming  to  consti- 
tute the  Church,  although  the  issue  as  to  mem- 
bership was  not  dlBtincuy  made  in  the  chan- 
cery suit  of  Avery  v.  WaUon,  Both  parties  at 
this  time  recognized  the  same  superior  church 
Judicatories. 

On  the  19th  June.  1866,  the  Synod  of  Ken 
tucky  became  divided,  the  opposing  parties  in 
•each  claiming  to  constitute  respectively  the  tnie 
Presbytery  and  the  true  Synod;  each  mean- 
while recognizing  and  claiming  to  adhere  to  the 
aame  Gkneral  Assembly.  Of  these  contesting 
bodies,  the  appellants  adhered  to  one;  the  ap- 
pellees to  another. 

On  the  1st  of  June,  18t)7,  the  Presbytery  and 
Synod  recognized  by  the  appellants,  were  de- 
clared by  the  General  Assembly  to  be  "  in  no 
sense  the  true  and  lawful  Synod  and  Presbytery, 
in  connection  with  and  under  the  care  and 
authority  of  the  General  'Assembly  of  the  Pres- 
byterian Church  in  the  United  States  of  Amer- 
ica;" and  were  permanently  excluded  from 
connection  with  or  representation  in  the  As- 
sembly; by  the  same  resolution  the  Synod  and 
PresbyteiT  adhered  to  by  appellees  were  de- 
clared to  be  the  true  and  lawful  Presbytery  of 
Louisville,  and  Synod  of  Kentucky. 

The  Synod  of  Kentucky  thus  excluded  by  a 
resolution  adopted  the  28th  June,  1867.  de- 
clared "That,  in  its  future  action,  it  will  be 
governed  by  this  recognized  sundering  of  all  its 
relation  to  the  aforesaid  revolutionary  body  (the 
General  Assembly)  by  the  acts  of  that  body  it- 
self." The  Presbytery  took  substantially  the 
same  action. 

In  this  final  severance  of  Presbytery  and 
Synod  from  the  General  Assembly,  the  appel- 
lants and  appellees  continued  to  adhere  to  both 
bodies  at  first  recognized  by  them  respectively. 

In  the  earliest  stages  of  this  controversy  it  was 
found  that  a  majority  of  the  members  of  the 
Walnut  Street  Church  concurred  with  the  ac- 
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tion  of  the  Gkneral  Assembly,  while  Watson 
and  Gault,  as  ruling  elders,  and  Fulton  and 
Farley  as  trustees,  constituting  in  eadi  case  a 
majority  of  the  Session  and  of  the  trtistees.  with 
Mr.  McElroy,  the  pastor,  sympathized  with  the 
party  of  the  declaration  and  testimony  of  the 
Louisville  Presbytery.  This  led  to  a  breach  by 
each  party  to  exclude  the  other  from  pajtldpa- 
tion  in  the  session  of  the  Church  and  the  use  of 
the  property.  This  condition  of  affairs  heang 
brought  before  the  Synod  of  Kentucky  before 
any  separation,  that  body  appointed  a  commis* 
sion  to  hold  an  election  by  the  members  of  the 
Walnut  Street  Church,  of  three  additional  rul- 
ing elders.  Watson  and  Gault  refused  to  open 
the  Church  for  the  meeting  to  hold  this  elec- 
tion, but  the  majority  of  the  members  of  the 
congregation,  meetinf|[  on  the  sidewalk  in  front 
of  the  church,  organized  and  elected  Avery, 
Leech  and  McNaughton  additional  ruling  el- 
ders, who,  if  lawful  elders,  constituted,  with 
Mr.  Hackney,  a  majority  of  the  session.  Gault, 
Watson,  Farley  and  Fulton  refused  to  recog- 
nize them  as  such ;  and  hence  the  suit  in  the 
Chancery  Court  of  Louisville,  which  turned  ex- 
clusively on  that  question. 

The  newly  elected  elders  and  the  majority  of 
the  congregation  have  adhered  to  and  been  rec- 
ognized by  the  General  Assembly,  as  the  regu- 
lar and  lawful  Walnut  Street  Church  and  of- 
ficers; and  Gault,  Watson,  Fulton  and  Farley, 
and  the  minority  of  the  members,  have  cast 
their  fortunes  with  those  who  adhered  to  the 
declaration  and  testimony  party. 

The  division  and  separation  finally  extended 
to  the  Presbytery  of  Louisville  and  the  Synod 
of  Kentucky.  It  is  now  complete  and  appar- 
ently irreconcilable,  and  we  are  called  upon  to 
declare  the  beneficial  uses  of  the  church  prop- 
erty in  this  condition  of  total  separation  be- 
tween ihe  members  of  what  was  once  a  united 
and  harmonious  congregation  of  the  Presbyte- 
rian Church. 

The  questions  which  have  come  before  the 
civil  courts  concerning  the  rights  to  property 
held  by  ecclesiastical  ^)dies.  may,  so  far  as  we 
have  been  able  to  examine  them,  be  profitably 
classified  under  three  general  heads,  which  of 
course  do  not  include  cases  governed  by  con- 
siderations applicable  to  a  church  established 
and  supported  by  law  as  the  religion  of  the 
State. 

1.  The  first  of  these  is  when  the  property 
which  is  the  subject  of  controversy  has  been. 
by  the  deed  or  will  of  the  donor,  or  other  in- 
strument by  which  the  property  is  held,  by  the 
express  terms  of  the  instrument  devoted  to  the 
teaching,  support  or  spread  of  some  specific 
form  of  religious  doctrine  or  belief. 

2.  The  second  is  when  the  property  Is  held 
by  a  religious  congregation  which,  by  the  nat- 
ure of  its  organization,  is  strictly  independent 
of  other  ecclesiastical  associations,  and  so  far 
as  church  government  is  concerned,  owes  no 
fealty  or  obligation  to  any  higher  authority. 

8.  The  third  is  where  the  religious  congrega- 
tion or  ecclesiastical  body  holding  the  property 
is  but  a  subordinate  member  of  some  geoen} 
church  organization  in  which  there  are  supe 
rior  ecclesiastical  tribunals  with  a  general  and 
ultimate  power  of  control  more  or  less  com- 
plete in  some  supreme  judicatory  over  the 
whole  membership  of  that  general  organizaUon. 
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In  regard  to  the  first  of  these  classes  it  seems 
hardly  to  admit  of  a  rational  doubt  that  an  in- 
dividuid  or  an  association  of  individuals  may 
dedicate  property  by  way  of  trust  to  the*  pur- 
pose of  sustaining,  supporting  and  propagating 
definite  reliffious  doctrines  or  principles,  pro- 
viding that  In  doing  so  they  violate  no  law  of 
morality,  and  give  to  the  instrument  by  which 
their  purpose  is  evidenced,  the  formalities  which 
the  laws  require.  And  it  would  seem  also  to  be 
the  obvious  duty  of  the  court,  in  a  case  properly 
made,  to  see  that  the  property  so  dedicated  is 
not  diverted  from  the  trust  which  is  thus  at- 
tached to  its  use.  iSo  long  as  there  are  persons 
qualified  within  the  meaning  of  the  original 
dedication,  and  who  are  also  willing  to  teach  the 
doctrines  or  principles  prescribed  m  the  act  of 
dedication,  and  so  long  as  there  is  any  one  so 
interested  in  the  execution  of  the  trust  as  to 
have  a  standing  in  court,  it  must  be  that  they 
can  prevent  the  diversion  of  the  property  or  fund 
to  other  and  different  uses.  This  is  the  general 
doctrine  of  courts  of  equity  as  to  charities,  and 
it  seems  equally  applicable  to  ecclesiastical  mat- 
ters. 

In  such  case,  if  the  trust  is  confided  to  a  relig- 
ious congregation  of  the  independent  or  con- 
gregational form  of  church  government,  it  is 
not  in  the  power  of  the  majority  of  that  congre- 
gation, however  preponderant,  by  reason  of  a 
change  of  views  on  religious  subjects,  to  carry 
the  property  so  confided  to  them  to  the  support 
of  new  and  conflicting  doctrine.  A  pious  man 
building  and  dedicatmg  a  house  of  worship  to 
the  sole  and  exclusive  use  of  those  who  believe 
in  the  doctrine  of  the  Holy  Trinity,  and  placing 
it  under  the  control  of  a  congregation  which  at 
the  time  holds  the  same  belief,  has  a  right  to  ex- 
pect that  the  law  will  prevent  that  property 
irom  being  used  as  a  means  of  support  and  dis- 
semination of  the  Unitarian  doctrine,  and  as  a 
place  of  Unitarian  worship.  Nor  is  the  principle 
"varied  when  the  organization  to  which  the  trust 
is  confided  is  of  the  second  or  associated  form 
of  church  government.  The  protection  which 
the  law  throws  around  the  trust  is  the  same. 
And  though  the  task  may  be  a  delicate  one 
and  a  difiicult  one,  it  will  be  the  duty  of  the 
court  in  such  cases,  when  the  doctrine  to  be 
taught  or  the  form  of  worship  to  be  used  is 
definitely  and  clearly  laid  down,  to  inquire 
whether  the  party  accused  of  violating  the  trust 
is  holding  or  teaching  a  different  doctrine,  or 
uning  a  form  of  worship  which  is  so  far  variant 
as  to  defeat  the  declared  objects  of  the  trust.  In 
the  leading  case  on  this  subject,  in  the  English 
courts,  of  the  Attoraey-Oeneral  v.  Pearson,  8 
Mer,  858,  Lord  Eldon  said:  '*  I  agree  with  the 
defendants  that  the  religious  belief  of  the  parties 
is  irrelevant  to  the  matters  in  dispute,  except  so 
far  as  the  King's  Court  is  called  upon  to  execute 
the  trust."  That  was  a  case  in  which  the  trust 
deed  declared  the  house  which  was  erected  un- 
der it,  was  for  the  worship  and  service  of  Qod. 
And  though  we  may  not  be  satisfied  with  the 
very  artificial  and  elaborate  argument  by  which 
the  C7Aan<»(/or  arrives  at  the  conclusion,  that  bo 
cause  any  other  view  of  the  nature  of  the  God- 
head than  the  Trinitarian  view  was  heresy  by 
the  laws  of  England,  and  any  one  giving  ex- 
pression to  the  Unitarian  view  was  liable  to  be 
severely  punished  for  heresy  by  the  secular 
courts,  at  the  time  the  deed  was  made,  that  the 
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trust  was,  therefore,  for  Trinitarian  worship, 
we  may  still  accept  the  statement  that  the  court 
has  the  right  to  enforce  a  trust  clearly  defined 
on  such  a  subject. 

The  case  of  MiXUr  v.  GtOU,  2  Den. ,  403,  ap- 
pears to  have  been  decided  in  the  Court  of  Er- 
rors of  New  York  on  this  principle,  so  far  as 
any  ground  of  decision  can  be  gathered  from 
the  opinions  of  the  majority  of  the  court  as  re- 
ported. 

The  second  class  of  cases  which  we  have  de- 
scribed has  reference  to  the  case  of  a  church  of 
a  strictly  congregational  or  independent  organ- 
ization, governed  solely  within  itself,  either  by 
a  majority  of  its  members  or  by  such  other  local 
organism  as  it  may  have  instituted  for  the  pur- 
pose of  ecclesiastical  government;  and  to  prop- 
erty held  by  such  a  church,  either  by  way  of 
purchase  or  donation,  with  no  other  specific 
trust  attached  to  it  in  the  hands  of  the  church 
than  that  it  is  for  the  use  of  that  congregation 
as  a  religious  society. 

In  such  cases,  where  there  is  a  schism  which 
leads  to  a  separation  into  distinct  and  confiict- 
ing  bodies,  the  rights  of  such  bodies  to  the  use 
of  the  property  must  be  determined  by  the  or- 
dinary principles  which  govern  voluntary  asso- 
ciations. If  the  principle  of  government  in  such 
cases  is  that  the  majority  rules,  then  the  nu- 
merical majority  of  members  must  control  the 
right  to  the  use  of  the  property.  If  there  be 
within  the  congregation  officers  in  whom  are 
vested  the  powers  of  such  control,  then  those 
who  adhere  to  the  acknowledged  organism  by 
which  the  body  is  governed  are  entitled  to  the 
use  of  the  property.  The  minority  in  choosing 
to  separate  themselves  into  a  distinct  body,  and 
refusing  to  recognize  the  authority  of  the  gov- 
erning Ixxly,  can  claim  no  rights  in  the  prop- 
erty from  the  fact  that  they  had  once  been  mem- 
bers of  the  Church  or  congregation.  This  rul- 
ing admits  of  no  inquiry  Into  the  existing  re- 
ligious opinions  of  those  who  comprise  the 
legal  or  regular  organization ;  for,  if  such  was 
permitted,  a  very  small  minority,  without  any 
officers  of  the  church  among  them,  might  be 
found  to  be  the  only  faithful  supporters  of  the 
religious  dogmas  of  the  founders  of  the  Church. 
There  being  no  such  trust  imposed  upon  the 
property  when  purchased  or  given,  the  court 
will  not  imply  one  for  the  purpose  of  expelling 
from  its  use  those  who  by  regular  succession  and 
order  constitute  the  Church,  because  they  may 
have  changed  in  some  respect  their  views  of  re- 
ligious truth. 

Of  the  cases  in  which  this  doctrine  is  applied 
no  better  representative  can  be  found  than  that 
of  Shannon  v.  Frost,  8  B.  Mon.,  258,  where  the 
principle  is  ablv  supported  by  the  learned  Chief 
Justice  of  the  Court  of  Appeals  of  Kentucky. 

The  case  of  Bndth  v.  Nelson,  18  Vt..  611,  as- 
serts this  doctrine  in  a  case  where  a  legacy  was 
left  to  the  Associate  Congression  of  Kye^te, 
the  interest  whereof  was  to  t)e annually  paid  to 
their  minister  forever.  In  that  case,  though  the 
Ryegate  congregation  was  one  of  a  number  of 
Presbyterian  churches  connected  with  the  gen- 
eral rresbyterian  body  at  large,  the  court  held 
that  the  only  inquiry  was  whether  the  society 
still  exists,  and  whether  they  have  a  minister 
chosen  and  appointed  by  the  majority  and  reg- 
ularly ordained  over  the  society,  agreeably  to 
the  usage  of  that  denomination.     And  though 
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we  may  be  of  opinion  that  the  doctrine  of  that 
case  needs  modification,  so  far  as  it  discusses 
the  relation  of  the  Rjegate  congregation  to  the 
other  judicatories  of  the  body  to  which  it  be- 
longs, it  certainly  lays  down  the  principle  cor- 
rectly if  that  congregation  was  to  be  treated  as 
an  independent  one. 

But  the  third  of  these  classes  of  cases  is  the 
one  which  is  oftenest  found  in  the  courts,  and 
which,  with  reference  to  the  number  and  diffi- 
culty of  the  questions  involved,  and  to  other 
considerations,  is  every  way  the  most  important. 

It  is  the  case  of  property  acquired  in  any  of 
the  usual  modes  for  the  general  use  of  a  relig- 
ious congregation  which  is  itself  part  of  a  lai^e 
and  ^neral  organization  of  some  religious  de- 
nommation,  with  which  it  is  more  or  less  inti- 
mately connected  by  religious  views  and  eccle 
siastical  government. 

The  case  before  us  is  one  of  this  class,  grow- 
ing out  of  a  schism  which  has  divided  the  con- 
gregation and  its  officers,  and  the  presbytery 
ana  synod,  and  which  appeals  to  the  courts  to 
determine  the  right  to  the  use  of  the  property 
so  acquired.  Here  is  no  case  of  property  de- 
voted forever  by  the  instrument  which  con- 
veyed it,  or  by  any  specific  declaration  of  its 
owner,  to  the  support  of  any  special  religious 
dogmas,  or  any  peculiar  form  of  worship,  but 
of  property  purchased  for  the  use  of  a  religious 
congregation,  and  so  long  as  any  existing  relig- 
ious congregation  can  be  ascertained  to  be  that 
congregation,  or  its  regular  and  legitimate  suc- 
cessor. It  is  entitled  to  the  use  of  the  property.  In 
the  case  of  an  independent  congregation  we 
have  pointed  out  how  this  indentity,  or  succes- 
sion, IS  to  be  ascertained,  but  in  cases  of  this 
character  we  are  bound  to  look  at  the  fact  that 
the  local  congregation  is  itself  but  a  member  of 
a  much  larger  and  more  important  religious 
organization,  and  is  under  its  government  and 
control,  and  is  bound  by  its  orders  and  Judg 
ments.  There  are  in  the  Presbyterian  system 
of  ecclesiastical  government,  in  regular  suc- 
cession, the  Presbytery  over  the  session  or  local 
church,  the  Synod  over  the  Presbytery,  and  the 
General  Assembly  over  all.  These  are  called, 
in  the  language  of  the  church  organs,  "judi- 
catories," and  they  entertain  appeals  from  the 
decisions  of  those  below,  and  prescribe  cor- 
rective measures  in  other  cases. 

In  this  class  of  cases  we  think  the  rule  of 
action  which  should  govern  the  civil  courts, 
founded  in  a  broad  and  sound  view  of  the  re- 
lations of  church  and  state  under  our  system  of 
laws,  and  supported  by  a  preponderating  weight 
of  judicial  authority  is,  that,  whenever  the 
'questions  of  discipline  or  of  faith,  or  ecclesias- 
tical rule,  custom  or  law  have  been  decided  by 
the  highest  of  these  church  judicatories  to  which 
the  matter  has  been  carried,  the  legal  tribunals 
must  accept  such  decisions  as  final,  and  as 
binding  on  them,  in  their  application  to  the  case 
before  them. 

We  concede  at  the  outset  that  the  doctrine 
of  the  English  courts  is  otherwise.  In  the  case 
fo  T?ie  Attorney  Oeneral  v.  PearfK>n,  cited  be 
fore,  the  proposition  is  laid  down  by  Lord 
Eldon,  and  sustained  by  the  peers,  that  it  is  the 
duty  of  the  court  in  such  cases  to  inquire  and 
decide  for  itself,  not  only  what  was  the  nature 
and  power  of  these  church  judicatories,  but 
what  is  the  true  standard  of  faith  in  the  church 
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organization,  and  which  of  the  contending 
parties  before  the  court  holds  to  this  standard. 
And  in  the  subsequent  case  of  GradgdaUie.  v. 
Aikfiian,  2  Bligh.,'  539,  the  same  learned  judi^e 
expresses  in  strong  terms  his  chagrin  that  the 
Ck>urt  of  Sessions  of  Scotland,  from  which  the 
case  had  been  appealed,  had  failed  to  find  on 
this  latter  subject,  so  that  he  could  rest  the  ctse 
on  religious  belief,  but  had  declared  that  in  this 
matter  there  was  no  difference  between  the 
parties.  And  we  can  very  well  understand  how 
the  Lord  Chancellor  of  England,  who  is,  in  his 
office,  in  a  large  sense,  the  head  and  representa- 
tive of  the  Established  Church,  who  controls 
very  large1)r  the  church  patronage,  and  whose  ju- 
dicial decision  may  be,  and  not  unfroquenUy  is, 
invoked  in  cases  oi  heresy  and  ecclesiastical  con- 
tumacy, should  feel,  even  in  dealing  with  a. 
dissenting  church,  but  little  delicacy  in  gnip- 
pling  with  the  most  al)stru8e  problems  of  theo- 
logical controversy,  or  in  construing  the  instru- 
ments which  those  churches  have  adopted  as 
their  rules  of  government,  or  inquiring  into 
their  customs  and  usages.  The  dissenting 
church  in  England  is  not  a  free  church  in  the 
sense  in  which  we  apply  the  term  in  thi«  coun- 
try, and  it  was  much  less  free  in  Lord  Eldon 's 
time  than  now.  Laws  then  existed  upon  the 
statute  book  hampering  the  free  exercise  of 
religious  belief  and  worship  in  many  most  op- 
pressive forms,  and  although  Protestant  diasent- 
ers  were  leas  burdened  than  Catholics  and  Jews, 
there  did  not  exist  that  full,  entire  and  practical 
freedom  for  all  forms  of  religious  belief  and 
practice  which  lies  at  the  foundation  of  cmr 
political  principles.  And  it  is  quite  obvious, 
from  an  examination  of  the  series  of  cases  grow- 
ing out  of  the  organization  of  the  Free  Church 
of  Scotland,  found  in  Shaw's  Reports  of  Cas(« 
in  the  Court  of  Sessions,  that  it  was  only  untier 
the  pressure  of  Lord  Eldon 's  ruling,  established 
in  the  House  of  Lords,  to  which  final  appeal 
lay  in  such  cases,  that  the  doctrine  was  esbib 
lished  in  the  Court  of  Sessions  after  no  little 
struggle  and  resistance.  The  full  history  of  t  be 
case  of  CraigdaUie  v.  Aikman,  in  the  Scott!<*h 
court,  which  we  cannot  further  pursue,  and  the 
able  opinion  of  Lord  Meadowbank  in  Gal- 
braUhv.  8mith,  15  Shaw  &  D.  Cas.,  808,  show 
this  conclusively. 

In  this  country  the  full  and  free  right  lo 
entertain  any  religious  belief,  to  practice  any 
religious  principle,  and  to  teach  any  religious 
doctrine  which  does  not  violate  the  laws  of 
morality  and  property,  and  which  does  not  in- 
fringe personal  rights,  is  conceded  to  all.  The 
law  Knows  no  heresy,  and  is  committed  to  the 
support  of  no  dogma,  the  establishment  of  do 
sect.  The  right  to  or^nize  voluntary  religitms 
associations  to  assist  in  the  expression  and  di*- 
semination  of  any  religious  doctrine,  and  to 
create  tribunals  for  the  decision  of  controverleil 
questions  of  faith  within  the  association,  an*! 
for  the  ecclesiastical  government  of  all  the  in- 
dividual members,  congregations  and  officers 
within  the  general  association,  is  unquestioned. 
All  who  unite  themselves  to  such  a  body  do  so 
with  an  implied  consent  to  this  government, 
and  are  bound  to  submit  to  it  But  it  would  lie 
a  vain  consent  and  would  lead  to  the  total  sub- 
version of  such  religious  bodies,  if  any  one 
aggrieved  by  one  of  their  decisions  could  ap- 
peal to  the  secular  courts  and  have  them  re> 
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versed.  It  is  of  the  essence  of  these  religious 
iinioDS,  and  of  their  right  to  establish  tribunals 
for  the  decision  of  questions  arising  among 
themselves,  that  those  decisions  shoula  be  bind- 
ing in  all  cases  of  ecclesiastical  cognizance,  sub- 
ject only  to  such  appeals  as  the  organism  itself 
provides  for. 

Nor  do  we  see  that  justice  would  be  likely  to 
be  promoted  by  submitting  those  decisions  to 
review  in  the  ordinary  judicial  tribunals.  Each 
of  these  large  and  influential  bodies  (to  mention 
no  others. let  reference  be  had  to  the  Protestant 
Episcopal,  the  Methodist  Episcopal,  and  the 
Presbyterian  churches)  has  a  body  of  consti- 
tutional and  ecclesiastical  law  of  its  own,  to  be 
found  in  their  written  organic  laws, their  books 
of  discipline,  in  their  collections  of  precedents, 
in  their  usage  and  customs,  which  as  to  each 
.constitute  a  system  of  ecclesiastical  law  and  re- 
ligious faith  that  tasks  the  ablest  minds  to  be- 
come familiar  with.  It  is  not  to  be  supposed 
that  the  Judges  of  the  civil  courts  can  be  as 
competent  in  the  ecclesiastical  law  and  religious 
faith  of  all  these  bodies  as  the  ablest  men  in 
each  are  in  reference  to  their  own.  It  would 
therefore  be  an  appeal  from  the  more  learned 
tribunal  in  the  law  which  should  decide  the 
case,  to  one  which  is  less  so. 

We  have  said  that  these  views  are  supported 
b}'  the  preponderant  weight  of  authority  in  this 
country,  and  for  the  reasons  which  we  have 
given,  we  do  not  think  the  doctrines  of  the  En- 
glish Chancery  Court  on  this  subject  should  have 
with  us  the  influence  which  we  would  cheer- 
fully accord  to  it  on  others. 

We  have  already  cited  the  case  of  Shannon 
V.  Frost,  3  B.  Mon. ,  253,  in  which  the  appellate 
court  of  the  State,  where  this  controversy  origi- 
nated, sustains  the  proposition  clearly  and 
fully.  *'This  court,"  says  the  Chirf  Justice, 
''having  no  ecclesiastical  Jurisdiction,  cannot 
revise  or  question  ordinary  acts  of  church  dis- 
cipline. Our  only  judicial  power  in  the  case 
arises  from  the  conflicting  claims  of  the  parties 
to  the  church  property  and  the  use  of  it.  We 
cannot  decide  who  ought  to  be  members  of  the 
church,  nor  whether  the  excommunicated  have 
l)een  justly  or  unjustly,  regularly  or  irregularly 
cut  off  from  the  body  of  the  church." 

In  the  subsequent  case  of  Oibson  v.  Arm- 
strong, 7  B.  Mon.,  481.  which  arose  out  of  the 
general  division  of  the  Methodist  Episcopal 
Church,  we  understand  the  same  principles  to 
be  laid  down  as  governing  that  case,  and  in  the 
case  of  Watson  v.  Avery,  2  Bush.  332,  the  case 
relied  on  by  the  appellants  as  a  bar,  and  con- 
sidered in  the  former  part  of  this  opinion,  the 
dfx^trine  of  Shannon  v.  Frost  is  in  general  terms 
conceded,  while  a  distinction  is  attempted  which 
we  shall  consider  hereafter. 

One  of  the  most  careful  and  well  considered 
judgments  on  the  subject  is  that  of  the  Court 
of  Appeals  of  South  Carolina,  delivered  by 
Chaneellor  Johnson  in  the  case  of  Harmon  v. 
DreJter,  1  Speer's  Eq.,  87.  The  case  turned 
upon  certain  risbts  in  the  use  of  the  church 
property  claimed  by  the  minister  notwithstand- 
ing his  expulsion  from  the  synod  as  one  of  its 
members.  *'He  stands,"  says  the  Chancellor, 
'  'convicted  of  the  offenses  alleged  against  him, 
by  the  sentence  of  the  spiritual  body  of  which 
he  was  a  voluntary  member,  and  whose  pro- 
ceedings he  had  bound  himself  to  abide.   It  be- 
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longs  not  to  the  civil  power  to  enter  into  or  re- 
view the  proceedings  of  a  spiritual  court.  The 
structure  of  our  government  has,  for  the  pres- 
ervation of  civil  liberty,  rescued  the  temporal 
institutions  from  religious  interfei-ence.  On 
the  other  hand,  it  has  secured  religious  liberty 
from  the  invasion  of  the  civil  authority:  The 
judgments,  therefore,  of  i-eligious  associations, 
bearine  on  their  own  members,  are  not  exam- 
inable nere,  and  I  am  not  to  inquire  whether 
the  doctrines  attributed  to  Mr.  Dreher  were 
held  by  him.  or  whether  if  held  were  anti-Lu- 
theran ;  or  whether  his  conduct  was  or  was  not 
in  accordance  with  the  duty  he  owed  to  the 
sy^nod  or  to  his  denomination.  ♦  *  ♦  When  a 
civil  right  depends  upon  an  ecclesiastical  matter, 
it  is  the  civil  court  and  not  the  ecclesiastical 
which  is  to  decide.  But  the  civil  tribunal  tries  the 
civil  ri^ht,  and  no  more,  taking  the  ecclesiasti- 
cal decisions  out  of  which  the  civil  right  arises, 
as  it  finds  them."  The  principle  is  re-afflrmed 
by  the  same  court  in  the  Johns  Island  Church 
case.    2  Rich.  Eq.,  215. 

In  Den  v.  Bolton,  7  Halst. ,  206,  the  Supreme 
Court  of  New  Jersey  asserts  the  same  princi- 
ples, and  though  founding  its  decision  mainly 
on  a  statute,  it  is  said  to  be  true  on  general 
principles. 

The  Supreme  Court  of  Illinois,  in  the  case  of 
Ferraria  v.  Vaseoncelles,  28  111.,  466,  refers  to 
the  case  of  Shannon  v.  Frost,  3  B.  Mon.,  253, 
with  approval,  and  adopts  the  language  of  the 
court  that  "the  judicial  eye  cannot  penetrate 
the  veil  of  the  church  for  the  forbidden  pur- 
pose of  vindicating  the  alleged  wrongs  of  ex- 
cised members;  when  they  became  members 
they  did  so  upon  the  condition  of  continuing 
or  not  as  they  and  their  churches  might  de- 
termine, and  they  thereby  submit  to  the  ecclesi- 
astical power  and  cannot  now  invoke  the  su- 
pervisory power  of  the  civil  tribunals." 

In  the  very  important  case  uf  Chase  v.  Clieny, 
58  III. ,  509,  recently  decided  in  the  same  court. 
Judge  Lawrence,  who  dissented^  says:  *'We 
understand  the  opinion  as  implying  that  in  the 
administration  of  ecclesiastical  discipline,  and 
where  no  other  right  of  property  is  involved 
than  loss  of  the  clerical  office  or  salary  incident 
to  such  discipline,  a  spiritual  court  is  the  ex- 
clusive Judge  of  its  own  Jurisdiction,  and  that 
its  decision  of  that  question  is  binding  on  the 
secular  courts. "  And  he  dissents  with  Judge 
Shelden  from  the  opinion  because  it  so  holds. 

In  the  case  of  Watson  v.  Farris,  46  Mo., 
183,  which  was  a  case  growing  out  of  the  schism 
in  the  Presbyterian  Church  in  Missouri  in  re- 
gard to  this  same  declaration  and  testimony 
and  the  action  of  the  Oeneral  Assembly,  that 
court  held  that  whether  a  case  was  regularly  or 
irregularly  before  the  Assembly  was  a  question 
which  the  Assembly  had  the  right  to  determine 
for  itself,  and  no  civil  court  could  reverse, 
modify,  or  impair  its  action  in  a  matter  of 
merely  ecclesiastical  concern. 

We  cannot  better  close  this  review  of  the  au- 
thorities than  in  the  language  of  the  Supreme 
Court  of  Pennsylvania,  in  the  case  of  The  Ger- 
man Hef.  Ch.  V.  Seib&rt,  3  Pa.  St.,  291 :  "The 
decisions  of  ecclesiastical  courts,  like  every 
other  judicial  tribunal,  are  final,  as  they  are  the 
best  judges  of  what  constitutes  an  offense 
against  the  word  of  God  and  the  discipline  of 
the  Church.  Any  other  than  those  courts  must 
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be  incompetent  judges  of  matters  of  faith,  dis- 
cipline and  doctrine;  and  civil  courts,  if  they 
should  be  so  unwise  as  to  attempt  to  supervise 
their  judgments  on  matters  whidi  come  within 
their  junsdiction,  would  only  involve  them- 
selves in  a  sea  of  uncertainty  and  doubt  which 
would'do  anything  but  improve  either  religion 
or  good  morals." 

In  the  subsequent  case  of  MeOinnii  v.  Wat- 
tan,  41  Pa.,  21,  this  principle  is  again  applied 
and  supported  by  a  more  elaborate  argument. 

The  Court  of  Appeals  of  Kentucky,  in  the 
case  of  WdUon  v.  Avery,  2  Bush. ,  882.  before 
referred  to,  while  admitting  the  general  princi- 
ple here  laid  down,  maintains  that  when  a  de- 
cision of  an  ecclesiastical  tribunal  is  set  up  in 
the  civil  courts,  it  is  always  open  to  inquiry 
whether  the  tribunal  acted  within  its  lurisdic- 
tion,  and  if  it  did  not,  its  decision  could  not  be 
conclusive. 

There  is,  perhaps,  no  word  in  legal  termi- 
nology so  frequently  used  as  the  word  "juris- 
diction," so  capable  of  use  in  a  general  and 
vague  sense,  and  which  is  used  so  often  by 
men  learned  in  the  law  without  a  due  regard  to 
precision  in  its  application.  As  regards  its  use 
in  the  matters  we  have  been  discussing,  it  may 
very  well  be  conceded  that  if  the  General  As- 
sembly of  the  Presbyterian  Church  should  under 
take  to  trv  one  of  its  members  for  murder,  and 
puni&h  him  with  death  or  imprisonment,  its 
sentence  would  be  of  no  validity  in  a  civil 
court  or  anywhere  else.  Or  if  it  flliould  at  the 
instance  of'^one  of  its  members  entertain  juris- 
diction as  between  him  and  another  member  as 
to  their  individual  right  to  property,  real  or 
personal,  the  right  in  no  sense  depending  on 
ecclesiastical  questions,  its  decision  would  be 
utterly  disregarded  by  any  civil  court  where  it 
might  be  set  up.  And  it  might  be  said  in  a  cer- 
tain eeneral  sense  verv  justly,  that  it  was  because 
the  General  Assembly  had  no  jurisdiction  of 
the  case.  Illustrations  of  this  character  could 
be  multiplied  in  which  the  proposition  of  the 
Kentucky  court  would  be  strictly  applicable. 

But  it  is  a  very  different  thing  where  a  sub- 
ject-matter of  dispute,  strictly  and  purely  ec- 
clesiastical in  its  character — ^a  matter  over 
which  the  civil  courts  exercise  no  jurisdiction 
— a  matter  which  concerns  theological  contro- 
versy, church  discipline,  ecclesiastical  govern- 
ment, or  the  conformity  of  the  members  of  the 
church  to  the  standard  of  morals  required  of 
them — becomes  the  subject  of  its  action.  It 
may  be  said  here,  also,  that  no  jurisdiction  has 
been  conferred  on  the  tribunal  to  try  the  par- 
ticular case  before  it,  or  that,  in  its  judgment, 
it  exceeds  the  powers  conferred  upon  it,  or  that 
the  laws  of  the  church  do  not  authorize  the  par- 
ticular form  of  proceeding  adopted ;  and,  in  a 
sense  often  used  in  the  courts,  all  of  those  ma^ 
be  said  to  be  questions  of  jurisdiction.  But  it 
is  easy  to  see  that  if  the  civil  courts  are  to  in- 
quire into  all  these  matters,  the  whole  subject 
of  the  doctrinal  theology,  the  usages  and  cus- 
toms, the  written  laws,  and  fundamental  organ- 
ization of  every  religious  denomination  may, 
and  must,  be  examined  into  with  minuteness 
and  care,  for  they  would  become,  in  almost 
every  case,  the  ertteria  by  which  the  validity 
of  the  ecclesiastical  decree  would  be  deter- 
mined in  the  civil  court.  This  principle  would 
deprive  these  bodies  of  the  right  of  constru- 
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ing  their  own  church  laws,  would  open  the 
way  to  all  the  evils  which  we  have  depicted 
as  attendant  upon  the  doctrine  of  Lord  £ldon, 
and  would  in  effect  transfer  to  the  civil  courts 
where  property  rights  were  concerned  the  de- 
cision of  all  ecclesiastical  questions. 

And  this  is  precisely  what  the  Court  of  Ap- 
peals of  Kentucky  did  in  the  case  of  Watmm  ▼. 
Avery,  [eupra].  Under  cover  of  inquiries  into 
the  junsdiction  of  the  synod  and  presbytery 
over  the  congregation,  and  of  ^e  (ieneral  As- 
sembly over  all,  it  went  into  an  elaborate  ex- 
amination of  the  principles  of  Presbyterian 
Church  government,  and  ended  by  overruling 
the  decision  of  the  highest  judicatory  of  thai 
church  in  the  United  States,  both  on  the  juris- 
diction and  the  merits;  and,  subetitutini^  its 
own  judgment  for  that  of  the  eoclesiaatical 
court,  decides  that  ruling  elders,  declared  to  be 
such  by  that  tribunal,  are  not  such,  and  must 
not  be  recognized  by  the  cooflregation,  thoueh 
four  fifths  of  its  members  believe  in  Uie  juag- 
ment  of  the  Assembly  and  desired  to  conform 
to  its  decree. 

But  we  need  pursue  this  subject  no  further. 
Whatever  may  have  been  the  case  before  the 
Kentucky  court,  the  appellants  in  the  case  pre- 
sented to  us  have  separated  themselves  wholly 
from  the  church  organization  to  which  they  be- 
longed when  this  controversv  commenced. 
They  now  deny  its  authoritv,  denounce  its  ac- 
tion and  refuse  to  abide  by  its  judgments. 
They  have  first  erected  themselves  into  a  new 
organization,  and  have  since  joined  themselves 
to  another  totally  different,  if  not  hostile,  to  the 
one  to  which  they  belonged  when  the  difficulty 
first  began.  Under  any  of  the  decisions  which 
we  have  examined,  the  appellants,  in  their 
present  position,  have  no  right  to  the  prop- 
erty, or  to  the  use  of  it,  which  is  the  subject 
of  this  suit. 

The  novelty  of  the  questions  presented  to  this 
court  for  the  first  time,  their  intrinsic  impor- 
tance and  far  reaching  influence,  and  the  knowl- 
edge that  the  schism  m  which  the  case  originated 
has  divided  the  Presbyterian  churches  through- 
out Kentucky  and  Missouri,  have  seemed  to 
us  to  justify  the  careful  and  laborious  ex- 
amination and  discussion  which  we  have  made 
of  the  principles  which  should  govern  the  case. 
For  the  same  reasons  we  have  held  it  under  ad- 
visement for  a  year;  not  uninfluenced  by  the 
hope  that  since  the  civil  commotion,  which 
evidently  lay  at  the  foundation  of  the  trouble, 
has  passed  away,  that  charity,  which  is  so  lai)^ 
an  element  in  the  faith  of  both  parties,  and 
which,  by  one  of  the  apostles  of  that  religion, 
is  said  to  be  the  greatest  of  all  the  Christian  vir- 
tues, would  have  brought  about  a  reconcilistion. 
But  we  have  been  disappointed.      It  is  not  for 
us  to  determine  or  apportion  the  moral  respoosi- 
bility  which  attaches  to  the  parties  for  this  re- 
sult.    We  can  only  pronounce  the  judgment  of 
the  law  as  applicable  to  the  case  presented  to 
us,  and  that  requires  u»  to  affirm  the  decree  ef  the 
Circuit  Court  as  it  stands. 

The  Chief  Justice  did  not  sit  on  the  argu- 
ment of  this  case,  and  took  no  part  in  its  de- 
cision. 

Mr,  Justice  CUIFordt  dissenting: 
I  dissent  from  the  opinion  and  decree  of  the 
court  in  this  case,  and  inasmuch  as  the  case 
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f  resents  an  important  question  of  jurisdiction, 
deei9  it  proper  to  state  in  a  few  words  the 
grounds  of  my  dissent. 

Before  th\B  siiit  was  commenced,  a  suit  in  re- 
spect to  the  same  subject-matter  and  substan- 
tially between  the  same  parties  had  been  institut- 
ed in  the  Chancery  Court  of  Louisville,  by  parties 
representing  the  sataie  interests  as  those  prose- 
cuted in  this  case  by  the  appellees,  and  they 
obtained  a  final  decree  in  their  favor  against 
the  respondents  therein,  representing  the  same 
interests  as  those  defended  by  the  present  ap- 
pellants. Whereupon  the  respondents  in  that 
suit  appealed  to  the  Court  of  Appeals  of  that 
State,  where  the  decree  of  the  Chancery  Court 
was  in  all  things  reversed  and  the  cause  re- 
manded for  proper  corrective  proceedings  re- 
specting the  poeession,  control  and  use  of  the 
property  in  controversy,  and  for  final  judg- 
ment in  conformity  with  the  opinion  of  the  ap- 
pellate court    (fatem  v.  Atery,  2  Bush.,  882. 

On  the  2l8t  of  February,  1868,  the  present 
appellants  filed  in  the  Chancery  Court  the  man- 
date of  the  Court  of  Appeals,  together  with  a 
copy  of  the  opinion  of  the  appellate  court,  and 
moved  that  an  order  issue  for  the  restitution  of 
the  property  and  for  Judgment  in  conformity 
with  the  opinion  of  the  court.  Pending  the 
consideration  of  that  motion,  the  defeated  party 
tiled  an  original  bill  in  equity  against  the  then 
appellants,  praying  that  they  be  restrained  from 
all  further  prosecution  of  Uieir  motion  for  res- 
titution ana  from  all  proceeding,  by  action, 
suit  or  otherwise,  to  obtain  possession  or  control 
of  the  property  in  controversy,  and  the  chan- 
cellor, instead  of  executing  the  mandate  of  the 
appellate  court,  granted  the  injunction  prayed 
by  the  losing  party  in  the  original  case.  Feeling 
aggrieved  bv  that  proceeding  the  then  appel- 
lants applied  to  the  Court  of  Appeals  for  a  rule 
to  compel  the  chancellor  to  carry  the  mandate 
of  the  appellate  court  into  effect,  and  upon  that 
hearine  the  Court  of  Appeals  decided  that  the 
chancellor  had  exceeded  his  jurisdiction  in 
granting  the  injunction  prior  to  the  entry  of 
their  mandate,  and  rendering  a  final  decree  in 
conformity  therewith,  and  peremptorily  re- 
quired him  to  render  a  judgment  of  restitution 
of  the  property  to  the  appellants,  in  so  far  as 
they  had  been  deprived  thereof  by  his  previous 
orders.     Wdttcmy.  .do^r^,  8  Bu8h.,685. 

Those  orders  of  the  appellate  court  were  not 
executed,  but  the  unsuccessful  party  imme- 
diately dismissed  their  bill  of  complaint  to  en- 
join the  appellants  from  executing  the  decree 
of  the  Court  of  Appeals,  and  on  the  twenty- 
first  of  the  same  month  filed  in  the  Circuit 
Court  of  the  United  States  the  bill  of  complaint 
in  this  case,  before  the  second  mandate  of  the 
appellate  court,  commanding  the  chancellor  to 
execute  the  first  mandate  was  filed  in  the  sub- 
ordinate court. 

Beyond  all  question,  jurisdiction  was  assumed 
by  the  circuit  court  in  this  case  by  virtue  of 
the  fact  that  the  parties  are  citizens  of  different 
States,  in  which  case  the  Judiciary  Act  pro- 
vides that  the  circuit  courts  shall  have  original 
cognizance  concurrent  with  the  several  States. 
Indeed,  jurisdiction  in  the  case  is  claimed 
solely  upon  the  ground  that  the  Circuit  Court 
of  the  United  States  possesses  concurrent  and 
co-ordinate  jurisdiction  with  the  state  court  in 
«uch  a  controversy. 

See  18  Wall. 


In  view  of  these  considerations,  as  more 
fully  set  forth  in  the  record  and  in  the  opinions 
given  in  this  case  by  the  Court  of  Appeals,  I 
am  of  the  opinion  that  the  circuit  court  had  no 
jurisdiction  to  hear  and  determine  the  matter 
m  controversy,  as  there  were  two  courts  of 
common  law  exercising  the  same  jurisdiction 
between  the  same  parties  in  respect  to  the  same 
subject-matter,  within  the  same  territorial  lim- 
its, and  governed  by  the  same  laws. 

Neither  court  had  any  peculiar  jurisdiction 
over  the  property  in  question  nor  of  any  pecul- 
iar right  or  lien  upon  it  claimed  by  either  party. 
Originally  the  state  court  had  the  same  power 
with  the  circuit  court  to  hear  and  decioe  any 
and  every  question  that  might  arise  as  to  the 
riffhts  of  property  of  either  party  in  the  course 
01  the  litigation.  State  courts  and  circuit  courts 
in  such  cases  are  courts  of  concurrent  and  co- 
ordinate jurisdiction,  in  respect  to  which  the 
principle  is  that  **  whenever  property  has  been 
seized  by  an  officer  of  the  court,  or  put  in  his 
custody  by  the  process  of  the  court,  the  prop- 
erty will  be  considered  as  in  the  custody  of  the 
court  and  under  its  control  for  the  time  being, 
and  that  no  other  court  has  a  right  to  inter- 
fere with  that  possession,  unless  it  be  some  court 
which  may  have  a  direct  supervisory  control 
over  the  court  whose  process  has  first  taken 
possession,  or  some  superior  jurisdiction  in  the 
premises."  Buck  v.  Oolbath,  8  Wall.,  841  [70 
U.S.,  XVIII.,  260].  Decided  cases  asserting 
that  principle  and  enforcing  it  are  very  numer- 
ous in  the  reported  decisions  of  this  court,  and 
also  in  the  reported  decisions  of  other  courts 
of  the  hifirhest  respectability.  Hagan  v.  Luea$, 
10  Pet..  400;  TaykrY.  G(Mrryl,  20 How..  504  [61 
U.  S.,  XV.,  10811;  Freeman  v.  Howe,  24  How., 
450  [65  U.  S.,  XVI..  749];  Payne  v.  Drew,  4 
East,  528;  Peck  v.  Jennets,  7  How.,  612;  Ece 
lyn  V.  Lewie,  3  Hare.  472;  Noe  v.  Qibeon,  7 
Paige,  518;  RuseeU  v.  Eaet  Ang,  R.  B.Co.,H  Mc- 
N.  &G..104. 

Remarks  to  show  that  the  suit  in  the  state 
court  was  pending  and  undisposed  of  when  the 
bill  was  filed  in  the  circuit  court  are  unneces- 
sary, as  the  fact  is  admitted;  and  in  view  of 
that  fact  I  am  of  the  opinion  that  the  circuit 
court  had  no  jurisdiction  of  the  case. 

Being  of  the  opinion  that  the  case  ought  to 
be  reversed  and  dismissed  for  the  want  of  ju- 
risdiction, I  do  not  think  it  necessary  or  proper 
to  express  any  opinion  upon  the  merits  of  the 
case.  I  am  authorized  to  say  that  Mr.  Juetiee 
Davis  concurs  in  this  dissent. 

Cited-96  U.  8.,  341 ;  102  U.  8.,  262 :  100  U.  8.,  607 ; 
4  HuKhe8,a57:  2  Wood,  428;  2  McCrary,  476:  14 
Blatcbf.,  466 :  16  Blatchf..  827 ;  8  Bias.,  880 ;  24  Ohio 
St.,  825;  18  Am.  Rep.,  633  (113  Mass.,  601);  88  Am. 
Rep.,  210  (80  La.,  206). 


BALIE  PEYTON  Appi., 

G.  HEINEKIN,  bt  al. 

Deeds  referred  to  in  deseripHon  are  emdenee  in 
aid  of  the  description — irUerest  allowed  by  late 
at  the  place  of  performance  of  a  contract  if 
taken,  is  not  usury-— jtuUeial  sale  may  be  upon 
credU — money  paid  for  insurance  a  proper 
charge  by  afaetor—^here  appeal  is  taken  for 
delay,  ten  per  cent,  damages  aUowed, 
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BUFBBMB  COUBT  OV  THB  UhIKBD  StATBB. 


Dbc.  Tbhh, 


1.  Wbere  deeds  are  referred  to  as  parts  of  the  de- 
scription in  a  deed  of  trust,  they  may  be  used  in 
aid  of  the  description,  if  it  is  defective. 

2.  Wbere  commission  mercbants  in  the  City  of 
Ne-w  York  ag^reed  to  advance  money  to  defendant, 
to  be  re-imbursed  with  interest  from  the  proceeds 
of  flour  sent  to  them  by  him,  the  advances  to  be 
made  in  New  York  and  to  be  repaid  there,  that 
State  was  the  place  of  performance,  and  it  was 
legitimate  to  fix  the  rate  of  interest  there  allowed 
by  law. 

3.  A  sale  under  a  deed  of  trust  may  be  ordered 
to  be  upon  credit. 

4.  Charge  for  money  paid  by  the  commission  mer- 
chants for  insurance  was  correct.  It  is  the  usage, 
if  not  the  duty,  of  factors,  to  insure  their  princi- 
pal's goods. 

5.  where  it  is  obvious  that  an  appeal  was  taken 
only  for  delay,  the  Judgment  will  be  affirmed  with 
interest  and  ten  per  cent,  damages. 

[No.  127.] 

Argued  Mar,  5,  1872.      Decided  Apr.  16,  1872. 

APPEAL  from  the  Circuit  Court  of  the  Unit 
ed  States  for  the  Middle  District  of  Ten- 
nessee. 

This  action  was  commenced  in  the  court  be- 
low, by  the  appellees,  alleging  that  the  appel- 
lant was  indebted  to  them  under  the  following 
contract:    "  For  the  consideration  of  five  dol- 
lars to  me  in  hand  paid,  and  the  other  consid- 
erations  hereinafter  mentioned,  I  have  bar- 
gained, sold,  and  hereby  transfer  and  convey 
to  William  £.  Milton,  as  trustee,  the  follow- 
ing described  real  estate,  with  all  the  houses, 
improvements,  machinery  and  fixtures  on  the 
same,  consisting  of  a  steam  and  water  flouring 
mill,  and  houses  for  the  miller,  lying  in  Sum- 
ner County,  Tennessee,  on  West  Station,  Camp 
Creek,  on  the  Nashville  &  Gallatin  Turnpike, 
about  four  and  one  half  miles  west  of  the  Town 
of  Gallatin,  consisting    of    three    and  three 
fourths  acres  of   ground  on  which  the  mill- 
house  stands;  the  boundaries  of  which  are  set 
forth  in  the  deed  from  R.  A.  Chapman  to  me, 
and  registered  at  Gallatin,  August,  15,   1861, 
and  one  acre  on  which  the  miller's  house  stands 
conveyed  to  me  by  John  F.  Cage  and  regis- 
tered at  Gallatin  about  the  same  time.    The 
considerations  and  purposes  of  this  conveyance 
are  as  follows :    G.  Ueinekin  &  Palmore,  com- 
mission merchants  of  the  City  and  State  of 
New   York,  from  time  to  time  as    required, 
agree  to  advance  in  cash  $10,000  or  more  if 
mutually  agreed  upon,  for  the  purpose  of  pur- 
chasing wheat  to  be  ground  at  my  said  mill, 
and  I  am  desirous  of  securing  them  in  the  pay- 
ment of  said  advances;  the  wheat  so  purchased 
to  be  ground  and  the  flour  to  be  shipped  to 
the  said  firm  in  New  York,  according  to  the 
directions  of  the  said  trustee,  as  fast  as  practi- 
cable, by  the  car  load  or  otherwise,  and  to  ac- 
count to  me  for  the  net  proceeds  thereof.     It  is 
further  agreed  that  the  said  firm  of  G.  Heine- 
kin  &  Palmore  shall  have  the  exclusive  sale  of 
all  the  fiour  ground  at  my  mill,  the  produce  of 
wheat  purchased  with  their  advances,  except 
such  sales  as  I  may  make  at  retail  at  the  mill. 
It  is  further  agreed  that  G.  Heinekin  and  Pal- 
more are  to  receive  the  legal  interest  of  the 
State  of  New   York  for  advances,  and  2\  per 
cent,  commission  on  sales.     It  is  further  agre^ 
that  the  money  arising  from  the  sales  of  the 
flour,  less  the  interest  and  commissions,  etc., 
is  to  be  paid  over  and  applied  to  my  credit, 
from  time  to  time,  as  sales  take  place.     If  I 
shall  comply  with  the  terms  and  conditions 
above  mentioned,  and  pay  to  the  said  G.  Heine- 
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kin  &  Palmore  the  principal  and  interest  on 
the  advances  made  by  them  as  aforesaid^  when 
called  on  so  to  do,  then  this  obligation  to  be 
void,  but  on  default  thereof,  Wm.  E.  Milton, 
the  trustee  aforesaid,  shall  advertise  and  sell 
the  property  above  mentioned,  for  cash,  upon 

giving  tweni^  days'  notice,  at  the  court-boose 
oorm  the  Town  of  Gallatin,  and  after  de- 
ducting the  expenses  of  his  trust,  the  balance 
is  to  be  paid  to  the  said  G.  Heinekin  &  Pal- 
moi*e,  or  a  suflaciency  to  discharge  all  my  lia- 
bility to  them.  The  said  trustee  is  empowered 
to  make  to  the  purchaser  of  said  property  a 
deed,  with  convenant  of  warranty  as  full  as 
I  myself  could  do. 

Signed,  sealed  and   delivered   at  Gallatin. 
July,  11,  1868. 

Balib  Pbttok.  (Seal.) 
G.  Hbikskin  &  Palmore.  (Seal.) 
Per.  Wk.  E.  Milton,  Agt." 

The  complainants,  now  appellees,  alleged 
that  there  was  due  them  $10,034.05,  with  in 
tereet  from  Dec.  1,  1868.  at  seven  per  cent. 
They  further  allege  that  Peyton  had  refused 
to  pay  the  same,  on  the  ground  that  the  ac- 
count was  not  correct.  They,  therefore,  thoueht 
it  "  to  be  just  to  him  and  proper,  to  come  into 
a  court  of  equity  and  ask  that  an  account  be 
taken  and  that  its  exact  amount  be  ascertained 
previous  to  the  sale  of  said  property,  instead 
of  giving  twenty  days'  notice  and  selling  as 
authorized  by  the  contract." 

The  defendant  answered,  admitting  the  con- 
tract, but  alleging  that  the  amount  of  his  in> 
debtedness  was  less  than  stated  by  the  com- 
plainant. The  court  referred  it  to  a  commis- 
sioner, to  take  and  state  the  account  between 
the  parties.  The  commissioner  reported  the 
amount  due  Nov.  15,  1869,  to  be  $7,743.43. 
He  afterwards,  however,  filed  another  report, 
as  a  substitute  for  the  former  report,  in  which 
he  found  the  amount  to  be  $7,122.18. 

Both  parties  filed  numerous  exceptions  to 
the  report.  An  exception  of  the  complainaots, 
allowed  by  the  court,  was: 

"  The  commissioner  allows  a  discount  of  $40 
on  the  draft  for  $4,000,  wrongfully." 

This  draft  was  drawn  on  the  compUunanta  by 
their  agent  in  Tennessee,  payable  at  thirty 
days  in  New  York.  It  was  discounted,  and  the 
defendant  realized  $3,960.  It  was  paid  by  the 
complainants  at  maturity,  and  they  claimed 
they  were  entitled  to  credit  for  the  full  sam 
from  the  date  of  payment.  The  second  and 
third  exceptions  of  the  defendant,  disallowed 
by  the  court,  were  as  follows: 

"Second.  The  Commissioner  has  allowed 
complainants  $98.48  inland  insurance,  on  the 
flour  shipped  to  New  York.  There  is  no  proof 
that  it  was  ever  paid  and  if  it  was.  it  was  wholly 
unnecessary,  as  the  common  carrier  insurance 
was  sufficient. 

Third.  Complainants  are  allowed  fire  Insur- 
ance to  the  amount  of  $37.33.  That,  also,  was 
unnecessary,  for  the  reason  stated  above." 

The  final  decree  of  the  court  below  contain- 
ed the  following: 

It  is  now,  therefore,  ordered,  adjudged  and 
decreed  by  the  court,  that  the  complainants,  G. 
Heinekin  &  Palmore,  recover  of  and  from  the 
defendant  the  sum  of  $6,462.26,  with  inteiesi 
from  Feb.  11,  1870;  and  unless  the  same  is  paid 
to  the  said  complainants  by  July  1,  1870,  the 
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clerk  of  this  court  is  ordered  to  sell  at  public 
sale  the  real  estate  mentioned  in  the  bill  and 
former  decree  of  this  court,  being  three  and 
three  fourths  acres  of  land  in  Sumner  Co., 
State  of  Tennessee,  and  situated  on  the  Galla- 
tin turnpike  road,  about  four  and  one  half 
miles  west  of  the  Town  of  Gallatin,  with  all 
the  houses,  Improvements  and  fixtures  thereon, 
and  also  the  one  acre  of  ground  on  which  the 
miller's  house  stands,  after  he  has  advertised 
the  same,  according  to  law  and  the  practice  of 
this  court,  for  twenty  days.  And,  upon  the 
application  of  complainants,  he  is  ordered  to 
sell  said  property  upon  a  credit  of  six,  twelve 
and  eighteen  months,  free  from  the  equity  of  re- 
demption or  right  of  repurchase,  taking  three 
notes  therefor  in  equal  amounts,  each  with 
good  personal  security,  and  reserving  a  lien, 
until  the  same  are  paid,  upon  said  property; 
and  when  collected,  he  will  pav  over  the  monej 
to  the  said  G.  Heinekin  &  ralmore,  or  their 
solicitors,  or  so  much  thereof  as  may  be  neces- 
sary to  satisfy  this  decree,  including  the  costs, 
it  being  the  intention  of  the  court  to  charge  the 
defendant  with  the  payment  of  the  costs." 

The  defendant  thereupon  appealed  to  this 
court. 

M€»r8.  Henry  Cooper,  Balie  Peyton,  in 
person,  and  C.  Cushing,  for  the  appellant. 

Mr,  Conway  Robinson,  for  the  appellee. 

Mr.  Juntice  Strong  delivered  the  opinion 
of  the  court: 

There  is  no  merit  in  any  of  the  exceptions 
which  have  been  taken  to  this  decree.  The  con- 
tract, which  was  a  deed  of  trust  to  secure  the 
repayment  of  future  advances,  defined  with 
sufficient  certaintv  the  property  convej^ed,  and 
there  could  have  been  no  difficulty  in  identify- 
ing it  even  without  reference  to  the  deeds  of 
the  grantor.  These  deeds  were,  however,  re- 
ferred to  as  parts  of  the  description,  and  they 
may,  therefore,  be  called  in  aid  of  the  descrip- 
tion, if  it  could  be  held  defective.  But  no  such 
defense  was  set  up  in  the  court  below.  It  was 
not  there  pretended  that  the  contract  was  void, 
either  for  uncertainty  of  description,  nor  for 
anv  other  reason. 

Nor  is  there  any  validity  in  the  objection 
that  the  contract  was  usurious.  The  com- 
plainants were  commission  merchants  in  the 
City  of  New  York,  who  agreed  to  advance 
money  to  the  defendant,  from  time  to  time. 
To  reimburse  them  for  such  advances,  the  de- 
fendant undertook  to  send  flour  to  them  in  New 
York,  which  they  agreed  to  sell  and  after  de- 
ducting commissions  and  legal  interest  accord- 
ing to  the  New  York  rate,  to  credit  him  with 
the  balance.  Thus  the  advances  were  to  be 
made  in  New  York,  and  they  were  to  be  re- 
paid there.  That  State  was  the  place  of  per- 
formance, and  hence  it  was  legitimate  to  fix  the 
rate  of  interest  there  allowed  by  law. 

There  is  no  error  in  the  decree  directing  a 
sale.  It  is  sufficiently  specific,  and  the  defend- 
ant cannot  complain  that  the  sale  was  ordered 
to  be  upon  credit,  when  it  might  have  been  de- 
creed to  be  for  cash. 

The  exceptions  to  the  report  of  the  master 
require  only  slight  notice.  They  are  very  triv- 
ial. The  credit  of  $40  discount  on  the  draft 
of  August  24  was  properly  disallowed.  The 
draft  was  paid  by  the  complainants  in  full 

See  18  W4i^  U.  S.,  liooK  20. 


when  it  fell  due.  and  the  defendant  is  charged 
with  interest  only  from  the  time  of  payment. 

The  charge  of  money  paid  by  the  complain- 
ants for  insurance  was  correct.  They  were  fac- 
tors, and  it  was  their  duty  to  protect  the  flour 
with  the  same  care  as  that  which  a  prudent 
man  would  extend  to  his  own.  It  is  a  recog- 
nized usage,  if  not  theduty,of  factors,  to  insure 
their  principal's  goods  8m.  Mer.  Law,  124, 125. 

The  calculation  of  interest  by  the  master  was 
only  too  favorable  for  the  defendant. 

This  disposes  of  the  case.  It  is  very  obvious 
to  us  that  this  appeal  was  taken  only  for  the 
purpose  of  delay. 

It  is,  therefore,  affirmed,  with  interest  and  ten 
per  cent,  damages. 


UNITED  STATES,  Appt., 

V. 

AMHERST  H.  WILDER. 

(See  8.  C,  13  Wall.,  »4-257.) 

Statute  of  LijD^ations — payment,  when  no  ae- 
^  knawledgment. 

1.  The  Statute  of  Limitations  Is  entitled  to  tbe 
same  respect  as  other  statutes*  and  should  not  be 
explained  awav. 

2.  A  payment  in  fuU  of  an  admitted  contract  can- 
not  be  converted  into  an  acknowledgment  of  one 
which  was  denied. 

[No.  164.] 
Submitted  Mar.  i6, 1872.  Decided  Apr.  £2, 1872, 

APPEAL  from  the  Court  of  Claims. 
The  case  is  stated  by  the  court. 

Mr.  C.  H.  Hill»  Asst.  Atty-Oen.,  for  appel- 
lant: 

The  findings  of  the  Court  of  Claims,  in  re- 
spect to  the  payment  made  in  Oct. ,  1868,  may 
be  slightly  ambi^ous;  but,  from  the  opinion  of 
the  Court  of  Claims  in  this  case,  it  shows  that 
the  payment  was  made  by  the  quartermaster's 
department,  under  the  assumption  that  the  old 
contract  was  still  in  force,  and  did  not  recog- 
nize the  new  contract. 

Wilder  v.  U.  S.,  6  Ct.  of  CI.,  462,  466. 

Such  is  the  real  meaning  of  the  findings. 

It  may  well  be  questionea  whether  any  officer 
of  the  United  States  is  authorized  by  making 
payment  in  behalf  of  the  United  States,  to  ac- 
knowledge that  a  debt  is  due  so  as  to  take  it  out 
of  the  Statute  of  Limitations  of  Mar.  8,  1868. 

But,  however  tliat  may  be,  it  is  perfectly  ap- 
parent that  the  payment  in  this  case  did  not  ac- 
knowledge that  the  amount  for  which  the  suit 
was  brought  was  due  from  the  United  States, 
and  that,  consequently,  no  promise  to  pay  the 
residue  claimed  can  be  implied  from  the  pay- 
ment previously  made,  and.  therefore,  accora- 
ing  to  all  the  authorities  the  case  is  not  taken 
out  of  the  statute. 

Clementson  v.  WilUams,  8Cranch,  72;  WeUeU 
V.  Bussard,  11  Wheat.,  81u;  BeUv.  Morrison,  1 
Pet.,  852;  Moore  v.  Bk.,  6  Pet..  86;  Tippets  v. 
Heane,  4t  Tyrw.,  772;  Waugh  v.  Oope,  6  Mees. 
&  W.,  824. 

Messrs.  Sanborii  and  Kifig,  for  appellee: 

Payment  of  a  part  of  a  claim  raises,  by  im- 
plication of  law,  a  new  promise  to  pay  the  bal- 
ance due,  and  the  Statute  of  Limitations  com- 
mences to  run  anew  from  the  time  of  such  pay- 
ment; and  the  fact  that  the  debtor  thereafter 
refused  to  pay  the  balance  of  the  oiaim  which 
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was  admitted  at  the  time  of  such  paymeDt,  can- 
not affect  this  implied  promise,  rare.  Cont., 
73.  79,  inclusive,  and  authorities  cited. 

Under  the  rules  of  the  Court  of  Claims  when 
this  action  was  brought,  the  claimant  was  com 
pelied  to  show  that  application  for  the  allow- 
ance of  his  claim  had  been  made  to  the  proper 
Executive  Department,  and  without  success, 
and  its  decision  thereon. 

The  Statute  of  Limitations  runs  a^inst  the 
remedy  only ;  hence  it  does  not  run  wl)ile  there 
is  no  remedy  in  court. 

A  different  constniction  under  this  rule  would 
place  it  in  the  power  of  an  Executive  Depart- 
ment to  bar  all  claims  cognizable  by  the  Court 
of  Claims,  by  simply  ref u&ing  to  act  for  six 
years. 

WebHtery.  Cooper,  14  How.,  488;  Eichardsan 
V.  CurU'H,  3  Blatchf..  385. 

The  Statute  of  Limitations  is  no  longer  treated 
as  a  statute  of  presumption  but  a  statute  of  re- 
pose. The  memory  of  man  is  uncertain.  The 
good  order  and  quiet  of  communities  is  of  para- 
mount importance,  and  the  Statute  of  Limita- 
tions at  the  same  time  guards  against  the  weak- 
ness and  uncertainty  of  the  memory,  and  in- 
duces more  order  and  quiet  in  political  com- 
nuiniiies,  and  more  vigilance  on  the  part  of 
creditors  and  claimants,  and  will  be  considered 
with  favor  and  construed  with  ordinary  liberal- 
ity b^  the  courts.  But  where  the  debtor  has, 
withm  six  years,  paid  a  portion  of  the  claim,  or 
made  a  new  promise  to  pay,  the  Statute  will 
commence  to  run  anew  from  such  payment  or 
promise. 

In  the  case  at  bar,  payment  of  a  part  of  the 
appellee's  claim  was  made  within  six  years  from 
the  time  the  action  was  brought,  and  promises 
made  by  the  defendant's  agent  respecting  the 
unpaid  balance;  and  hence,  the  claim  is  not 
barred  by  the  Statute.  There  has  not  been  six 
years  of  repose. 

typring  v.  Oray,  5  Mas.,  523;  3  Pare.  Cont., 
66;  Ang.  Lim.,  14,  15. 

Mr,  Juittiee  Davis  delivered  the  opinion  of 
the  court: 

On  the  2dd  of  May,  1861,  the  firm  of  Bur- 
bank  &  Co.  contracted  with  Major  McKinstry , 
a  United  States  Quartermaster,  to  furnish  trans- 
portation for  all  public  stores  from  St.  Paul, 
Minn.,  to  Fort  Abercrombie,  Dakota  Territory, 
at  the  rate  of  $2.90  per  hundred  pounds.  The 
contract  specified  no  i>eriod  of  duration,  but 
the  parties  acted  under  and  in  pureuance  of  its 
terms,  until  the  18th  of  July.  Ib63.  On  that 
day  Captain  Carling.an  assistant  quartermaster 
in  charge  of  the  department  at  St.  Paul,  being 
obliged  to  send  forward  quartermaster  and  com- 
missar}^  stores  to  Fort  Abercrombie  in  a  mih- 
tary  exigency,  notified  Burbank  «&  Co.  to  re- 
ceive and  transport  them  under  the  contract 
referred  to;  but  Burbank  &  Co.  declined  to  re- 
ceive and  transport  the  goods  under  that  con- 
tract, and  refused  to  acknowledge  its  force  and 
validity.  Carling,  being  unable  to  obtain  trans- 
portation from  other  parties,  thereupon  entered 
into  a  verbal  agreement  with  them  that  they 
should  transport  such  supplies  and  should  re- 
ceive for  such  services  whatever  price  the 
Bttme  might  be  reasonably  worth ;  which  they 
did.  Carling  fixed  the  value  thereof  at  $4.50 
per  hundred  pounds,  but  the  quartermaster's 
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department  refused  to  allow  or  pay  to  Burbank 
&  Co.  any  greater  price  than  $2.90  per  ooe 
hundred  pounds,  for  the  alleged  reason  that  the 
obligations  of  the  original  contract  had  not  been 
terminated  by  reasonable  notice,  and  that  the 
services  could  justly  and  legally  be  deemed  to 
have  been  rendered  thereunder,  and  at  the 
agreed  rate  of  compensation. 

The  services  were  performed  and  completed 
on  the  3l8t  of  July,  1863. 

On  the  1st  of  October,  1863.  Burbank  &  Co. 
were  paid  by  the  quartermaster  $6,393.72,  beina: 
a  payment  at  the  rate  of  $2M  per  hundred 
pounds,  and  leaving  unpaid  $3,516.21;  which 
"the  defendants  then  and  there  refused  to  pay. 
and  it  still  remains  unpaid.  '* 

The  petition  was  filed  in  the  Court  of  Claims 
on  the  26th  of  August,  1869,  being  more  than 
six  yeare  from  the  time  the  services  were  per 
formed,  and  less  than  six  yeare  from  the  time 
of  payment. 

Upon  these  facts  the  Court  of  Claims  decided . 

1.  That  the  claimants  had  a  good  and  valid 
cause  of  action  upon  the  parol  agreement. 

2.  That  the  claimants  are  not  barred  from 
maintaining  this  suit  upon  the  facts  set  forth  in 
the  second  finding,  under  and  within  the  true 
intent  of  the  meaning  of  the  Act  of  March  :i, 
186j$,  re-organizing  the  Court  of  Claiais,  "and 
which  declares  that  every  claim  against  the 
United  States  shall  be  forever  barred,  unless  the 
petition  setting  forth  the  statement  of  the  claim 
be  filed  in  the  court  »  ♦  ♦  within  six  yenrs 
after  the  claim  firet  accrued."  12  Stat,  at  L.. 
765. 

The  United  States  appeal,  and  allege  as  error 
that  the  cause  was  barred  by  the  Blatute  of 
Limitations,  and  that  the  Court  of  Claims  should 
have  so  held. 

We  think  the  Court  of  Claims  erred  in  decid- 
ing that  the  claimant  was  not  barred  by  the  pro- 
vision in  the  Act  reorganizing  that  court.  The 
claim  accrued  on  the  31  st  of  July,  1863,  be 
cause  the  services  were  rendered  at  that  time. 
The  petition  was  not  filed  until  six  years  after 
wards.  The  claim  was,  therefore,  barred  by 
the  statute,  unless,  in  some  way,  taken  out  of 
it.  It  is  insisted  that  this  has  been  done  by  a 
payment  of  a  portion  of  the  demand  within  the 
bix  yeare,  and  this  presents  the  only  que^tiim 
for  consideration. 

This  court  has  not  adopted  the  rule  of  deci<i 
ion  made  at  one  time  in  England  (Trueman  t. 
Fenton,  Cowp.,  648;   Ouantock  v.  England,  5 
Burr.,  2628;    Yea  v.  Fouraker,  2  Burr..  1091* 
and  to  some  extent  in  this  country,  under  whioh. 
by  a  constructive  equity.  Judicial  refinement ;« 
came  near  to  abolish  the  statute  altogether.  C>q 
the  contrary,  following  the  decisions  of  the 
English  courts  {Dicktton  v.  Thompttnt.  2  Show  , 
126;  Andrews  v.  Brown,  Prec.  Ch.,  385;    inv 
uims  V.  Oun,  Fort.,  177;  Bland  v.   Hmurlrig,  2 
Vent.,  152; and J5^iiy<>»v.  Eoeli/n^A.  D.  l«64,>ir 
Orlando  Bridgman's  Judgments,  all  referrt-^l  to 
in  Ang.  Lim.,  pp.  18,  212,  5th  ed.,  1869)  maii«- 
more  immediately  after  the  passage  of  the  Sut 
ute  of  James  I.,  "we  have  sought  to  give  to  it 
full  effect.  In  1814,  Marehall.^A. «/.,  deJiverinc 
the  judgment  of  this  court,  declared   {CUtnf  '>^ 
aon  V.   WilliamH,  8   Cranch,  72)  that  the  Stat 
ute  of  Limitations  was  entitled  to  the  same  n^- 
spect  as  other  Matutes.  and  should  not  br  t\ 
plained  away.    The  same  doctriiie  has  been  &»- 
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tcrted  in  subsequent  decisions.  BeU  y.  Morrison, 
1  Pet.,  851;  McCluny  v.  SUliman,  8  Pet.,  270. 

.  It  results  from  these  cases  that  a  promise  to 
pay  cannot  be  inferred  from  the  mere  fact  of 
payment  of  part  of  a  debt,  there  being  nothing 
to  raise  a  presumption  that  it  was  a  payment 
on  account  of  this  debt.  The  principle  on  which 
part  payment  takes  a  case  out  of  the  statute 
is,  that  the  party  paying  intended  by  it  to  ac- 
knowledge and  admit  the  greater  debt  to  be  due. 
If  it  was  not  in  the  mind  of  the  debtor  to  do 
this,  then  the  statute,  having  begun  to  run, will 
not  be  stopped  by  reason  of  such  payment.  It 
is  too  plain  for  controversy  that  the  payment  in 
question  was  not  intended  as  an  acknowledg- 
ment of  the  demand  sued  for.  Instead  of  being 
applicable  to  an  admitted  debt,  it  was  in  denial 
of  the  right  to  further  payment.  The  sum  paid 
was  the  exact  amount  due  under  the  written 
agreement,  and  was  in  discharge  of  the  obli- 
gation imposed  by  it.  That  agreement  was  ac- 
knowledged, while  the  verbal  arrangement  made 
by  the  assistant  quartermaster  was  repudiated. 
It  is  difficult  to  see  how  a  payment  in  full  of  an 
admitted  contract  can  be  converted  into  an  ac- 
knowledgment of  one  which  was  denied. 

The  case  of  the  claimant  is,  in  some  of  its  as- 
pects, worthy  of  conbideration,  but  as  it  was  not 
tiled  in  the  Court  of  Claims  until  barred  by 
the  statute,  we  are  not  at  liberty  to  discuss  its 
merits. 

T/ir judgment  of  the  Court  of  Claims  is  reversed, 
and  the  cause  is  remanded  to  that  court,  with  di- 
rections to  dismiss  the  petition, 

Clted-2  McA..  243;  39  Am.  Hep.,  56  (100  111.,  «7) ; 
4S  Am.  Rep..  668  (58  N.  H.,  30>. 


THADDEU8  WILLIAMS,  Plff.  in  Err., 

V, 

ANNA  T.  E.  KIRTLAND. 

(See  S.  C,  18  Wall.,  806-311.) 

Minnesota  tax  deed  not  candufdve  eridence  of 
title — proof  of  performance  oftfie  requirementn 
of  law — state  construction  of  state  law  binding 
Oh  Federal  Courts. 

*1.  A  tax  deed  executed  br  a  county  auditor  un- 
der a  statute  of  Minnesota  of  1806,  aeclarinif  that 
where  ttio  iunda  sold  for  taxes  were  not  redeemed 
within  the  time  allowed  by  law,  such  deeds  should 
be  wi-ma  facu-  evidence  of  a  good  and  valid  tltie 
in  tbe  trrantee,  his  heirs  and  asslfrns,  did  not  dis- 
pense with  the  performance  of  all  the  requirements 
pri  scribed  by  law  for  the  sale  of  the  lauds.  It  only 
shifted  the  burden  of  proof  of  such  performance 
from  the  party  claiming  under  the  deed,  to  the 
party  attacking  it. 

2.  1  he  construction  of  a  state  law  upon  a  ques- 
tifiii  iitTcM-ting  tbe  titles  to  real  property  m  the^tate 
by  its  inghebt  court,  is  binding  upon  the  Federal 
Court. 

[No.  161.] 
Argued  Apr.  9,  1872.      Decided  Apr.  23,  1872. 

N  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Minnesota. 

^Head  n^tesby  Mr.  Justice  Field. 

Ni>TE.— Lex  loci  rei  sitae  gtfvern»  titles  to  lands  by 
deed  ttr  detiM,  See  note  to  Clark  v.  Oruham,  19  u. 
S.  (6  Wheat.).  577 ;  note  to  Elmendorf  v.  Taylor,  23 
IT.  S.  (10  Wheat.),  152;  note  to  Darboy  v.  Mayer,  Si 
U.  S.  (10  Wheat.), 465:  and  notA  to  Jucksou  v.  Chew, 
Mo  L.  6.  (12S  Wheat.)  153. 
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The  defendant  in  error,  claimiug  under  a  tax 
title,  brought  ejectment  in  the  court  below,  to 
obtain  possession  of  certain  premises  situated 
in  the  City  of  St.  Paul  and  State  of  Minnesota. 

On  the  trial,  the  tax  deed  was  introduced  in 
evidence  a^inst  objection,  to  establish  the 
plaintiff's  title,  and  was  held  to  have  that  effect 
by  the  court  below.  A  bill  of  exceptions  was 
tendered  and  allowed. 

A  second  trial  was  had.  the  same  deed  offered, 
the  same  ruling  made,  with  like  results. 

On  this  trial,  however,  the  defendant  offered 
to  prove  that  the  tax  deed  was  invalid  by 
reasons  of  defects  in  the  proceedings  of  the 
taxing  officers.  The  court  below  rejected  tnis 
evidence,  on  the  ground  that,  by  the  Act  of 
1862  of  the  Legislature  of  Minnesota,  such 
deed  could  not  be  attacked  except  in  an  action 
brought  for  that  purpose  and  commenced  with- 
in the  time  limited  by  that  statute. 

Judgment  was,  therefore,  rendered  for  the 
plaintiff,  a  second  bill  of  exceptions  made  and 
settled,  and  the  case  is  brought  here  for  review 
by  writ  of  error. 

The  case  further  appears  in  the  opinion. 

Messrs.  John  B.  Brisbin  and  £.  C.  Palmer* 
for  plaintiff  in  error: 

It  was  not  shown  that  the  premises  in  con- 
troversy were  lands  which  have  been  sold  for 
the  taxes  of  1859  and  previous  years,  prior  to 
March  11,  1862  (Act,  1862,  p.  35.  sec.  1);  nor 
that  said  premises  remained  unredeemed  on  the 
first  day  of  Nov..  1862.    Act  1863,  sec.  2. 

The  plaintiff  below  did  not  show  that  the 
land  sold  had  not  been  redeemed  when  the  tax 
deed  was  executed  and  delivered.  It  is  only  a 
deed  *'  so  made;"  that  is  to  sa^,  when  the  land 
has  not  been  redeemed,  which  is  declared  prirna 
facie  evidence  of  title. 

Qen.  Stat,  of  Minn.,  ch.  11,  sees.  89,  40; 
Laws  of  1860,  ch.  2,  sees.  29,  30;  Oreve  v. 
Coffin,  14  Minn..  345. 

The  tax  deed  issued  under  the  Act  of  1862, 
could  onljr  vest  in  the  grantee  therein  an  abso- 
lute title,  in  cases  where  the  tax  returned  "de- 
linquent "  had  not  been  actually  paid.  There- 
fore, the  plaintiff  below  was  bound  to  show 
that  the  tax  had  not  been  paid,  before  the  tax 
deed  could  support  the  declaration.  This  was 
not  done,  and  said  deed  was  incompetent  for 
any  purpose.  Act  1862.  sec.  5;  Oreve  v.  Coffin, 
14  Minn.,  345. 

The  court  erred  in  not  permitting  the  de- 
fendant below  to  show  that  the  provisions  of 
law  relating  to  notice  of  tax  sales  had  not  been 
complied  with. 

1.  The  action  was  commenced  within  one 
year  after  the  tax  deed  was  recorded,  and  rested 
for  supp  rl  soKly  upon  that  deed.  Hazell  v. 
S/telby.  1 1  111.,  9;  BedeU  v.  Jenney,  4  Gilm..  207. 

2.  The  limltutiun  clause  in  section  7  of  the 
Act  of  1862.  as  applied  to  actions  of  cj  ctment, 
is  unconstitutional  and  void.  Baker  v.  'Kelly, 
11  Minn.,  480. 

Mesrs,  Ira  D.  Warren*  Lorenzo  AUis  and 
OilJUlan  Williams,  for  defendant  in  error. 

Mr.  Justice  Field  delivered  the  opinion  of 
the  court: 

This  was  an  action  of  ejectment,  for  the  pos- 
sestfion  of  certain  real  property  situated  iu  the 
City  of  St.  Paul,  in  the  State  of  Minnesota. 
The  plaintiffs  claimed  the  premises  under  a  deed 
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executed  by  the  Auditor  of  Ramsey  County 
of  that  State,  upon  a  sale  for  unpaid  taxes. 

The  Statute  of  Minnesota  of  March  11, 1863, 
under  which  the  sale  was  made,  provided  that 
certain  lands  sold  for  taxes  of  the  year  1859, 
and  of  previous  years,  and  the  lands  upon 
which  delinquent  taxes  were  due  on  the  pas- 
sage of  the  Act,  to  any  city  or  Stale,  might  be 
redeemed  bv  payment  of  the  amount  of  the 
taxes,  with  interest  and  costs,  on  or  before  No- 
vember 1,  1862;  that  if  any  such  lands  remained 
unredeemed,  or  such  delinquent  taxes  on  land 
remained  unpaid  at  the  time,  the  lands  should 
become  forfeited  to  the  State,  and  that  there- 
upon it  should  be  the  duty  of  the  County  Au- 
ditor to  advertise  the  property  for  sale,  stating 
that  such  lands  would  be  sold  as  forfeited  to 
the  State  under  the  provisions  of  the  Act,  and 
the  time  and  place  of  sale,  which  time  should 
be  the  second  Monday  in  January,  1863. 

The  Statute  also  contained  provisions  requir- 
ing publication  of  notices  of  the  sale,  prescrib- 
ing the  manner  in  which  the  sale  should  be 
conducted,  for  the  issue  of  certificates  of  sale 
to  the  purchaser,  and  upon  the  return  of  the 
certificate,  for  the  execution  and  delivery  to 
him  or  his  assignee  of  a  deed  in  fee  simple  for 
the  premises,  which  should  recite  the  sale  and 
the  fact  that  the  property  was  unredeemed. 
And  the  Statute  declared  that  the  deed  thus 
executed  should  vest  in  the  grantee  an  abso- 
lute title,  both  at  law  and  in  equity,  except 
where  the  tax  returned  delinquent  was  actually 
paid. 

We  agree  with  counsel  that  this  last  previa 
ion  od1\'  declared  the  effect  of  a  deed  such  as 
the  Statute  contemplated,  and  did  not  dispense 
with  proof  of  compliance  with  the  preliminary 
requirements  of  the  Act.  The  oflScer,  in  mak- 
ing the  sale  and  executing  the  deed,  acted  un- 
der a  special  power,  and,  as  in  all  such  cases. 
was  bound  lo  keep  strictly  within  the  limits  of 
his  authority.  No  attempt  was  made  by  the 
plaintiff  to  show  the  levy  of  any  tax  upon  the 
property,  or  its  non  payment,  or  that  any  sale 
was  ever  had.  He  relied,  to  supply  the  want 
of  such  proof,  upon  a  provision  of  the  Statute 
of  1866,  declaring  that  where  lands  sold  for 
taxes  were  not  redeemed  within  the  time  al- 
lowed by  law,  the  deed  executed  by  the  county 
auditor  should  be  prima  facte  evidence  of  a 
good  and  valid  title  in  the  grantee,  his  heirs 
and  assigns.  Gen.  Stat.  Minn.,  1866,  chap.  11, 
sees.  189.  140. 

It  is  admitted  that  a  deed  executed  under 
these  circumstances  would,  if  valid  on  its  face, 
have  dispensed,  in  the  first  instance,  with  proof 
of  the  previous  proceedings,  upon  the  perform 
ance  of  which  a  sale  only  could  be  made.  But 
it  is  contended  that  it  was  essential  to  the  ad- 
mission of  a  tax  deed,  having  of  itself  such 
effect  as  evidence,  that  it  should  appear  that  the 
lands  sold  for  taxes  had  not  been  redeemed 
when  the  deed  was  executed  and  delivered. 
And  it  is  stated  that  this  has  been  expressly 
adjudged  by  the  Supreme  Court  of  Minnesota 
upon  the  construction  of  the  provision  of  the 
Statute  of  1866  cited  by  the  plaintiff.  Orere 
V.  Coffin,  14  Minn.,  355.  Such  is  undoubtedly 
the  case  and.  had  the  objection  been  taken 
wheu  the  deed  was  offered,  the  deed  would  not 
have  bc^cn  admissible,  in  the  absence  of  such 
proof,  to  establish  a  title  in  the  plaintiff.    But 
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the  plaintiff  is  precluded  from  availing  hin^aelf 
of  the  objection  here,  as  it  was  not  urged  in 
the  court  below,  and  is  not  covered  by  any  of 
the  several  objections  presented  by  him. 

It  may  admit  of  much  doubt,  as  also  conten- 
ded by  counsel,  whether  the  deed  was  not  invalid 
on  its  face.  The  Act  of  1862  declares  that  notice 
of  the  sale  should  be  given  for  the  second  Mon- 
day of  January,  1868.  The  deed  shows  that 
the  sale  took  place  on  the  11th  of  February  fol- 
lowing, and  contains  no  recitals  explaining  the 
disregard  of  the  day  designated  by  the  Statute 
and  tne  selection  of  a  different  day. 

The  Act  of  1862  also  provides  for  sale  of  cer- 
tain lands  upon  which  the  taxes  of  1859  and 
of  preceding  years  were  unpaid.  The  deed 
shows  that  the  sale  was  made  for  delinquent 
taxes  not  only  of  these  years,  but  also  of  the 
subsequent  years  of  1860  and  1861;  and  coun- 
sel have  not  called  our  attention  lo  any  statute 
of  Minnesota  which  authorizes  a  sale  for  the 
taxes  of  these  years  added  to  the  taxes  of  the 
previous  years. 

But  it  is  not  necessary  to  express  any  opin- 
ion upon  these  objections  until  we  have  the  en- 
tire statutes  of  the  State  on  the  subject  of  these 
tax  sales  before  us.  There  is  one  error  in  the 
ruling  of  the  court  below  which  will  require 
a  reversal  of  the  judgment.  Giving  to  the 
deed  full  effect  as  prima  fa^  evidence  of  title, 
its  validity  was  open  to  question  by  the  defend- 
ant. The  Statute  does  not  dispense  with  the 
performance  of  all  the  requirements  of  the  law 
prescribed  for  the  sale  of  the  land.  It  only 
shifts  the  burden  of  proof  of  such  compliance 
from  the  party  claim mg  under  the  deed  to  the 
party  attacking  it.  The  deed  itself,  when  ad- 
mitted, creates  under  the  statute  a  presumption 
that  all  essential  preliminary  steps  in  the  assess- 
ment and  levy  of  the  tax  and  sale  of  the  prop- 
erty have  been  complied  with.  This  preaump- 
tion  the  defendant  desired  to  rebut.  He  offered 
to  prove  that  the  notice  of  the  sale  was  insuffi- 
cient, but  the  offer  was  rejected  under  the  ob- 
jection that  the  proof  was  incompetent  and  im- 
material.   In  this  the  court  below  erred. 

Some  criticism  was  made  upon  the  fonn  of 
the  offer,  that  it  was  not  to  prove  any  particu- 
lar fact,  but  a' conclusion  of  law.  It  would, 
undoubtedly,  have  been  better  for  counsel  to 
have  stated  the  facts  he  desired  to  establish, 
but  no  objection  was  taken  to  the  form  of  the 
offer;  the  objection  was  only  to  the  competency 
and  materiality  of  the  proof;  and  it  would  be 
unjust  to  the  defendant  to  deprive  him  in  this 
court  of  the  benefit  of  his  offer  on  grounds  not 
presented  in  the  court  below.  That  court  evi- 
dently  considered  the  right  of  the  defendant  to 
question  the  validity  of  the  deed  as  lost  by  the 
operation  of  the  7th  section  of  the  Act  of  1862. 
which  declared :  "  That  an v  person  or  persons 
having  or  claiming  any  right,  title  or  interest 
in  or  to  any  land  or  premises  after  a  sale  under 
the  provisions  of  this  Act,  adverse  to  the  title 
or  claim  of  the  purchaser  at  any  Buch  tax  sale, 
his  heirs  or  assigns,  shall,  within  one  year  from 
the  time  of  the  recording  of  the  tax  deed  for 
such  premises  commence  an  action  for  the  pur- 
pose of  testing  the  validity  of  such  sale,  or  be 
forever  barred  in  the  premises.'* 

It  is  a  sufficient  answer  to  this  view  of  the 
operation  of  this  Statute,  that  the  Supreme 
Ocmrt  of  Minnesota  has  adjudged  that  the  Sui- 
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ute  does  not  apply  to  cases  where  the  owner 
of  the  property  defends  against  a  tax  deed  in 
an  action  of  ejectment;  and  if  it  were  suscepti- 
ble of  such  application  that  the  Statute  itself 
would  be  in  conflict  with  the  Constitution  of 
the  State.  Bak^  v.  Kelley,  11  Minn.,  480.  This 
construction  of  a  state  law  upon  a  question 
affecting  the  titles  to  real  property  in  the  State 
by  its  highest  court,  is  binding  upon  the  Federal 
Courts. 

The  judgment  reveraed,  and  the  cause  re- 
manded for  a  new  trial ;  and  it  is  so  ordered. 

Cited-21  Wall.,  407;  108  U.  S.,  656;  1  Sawy.,  820; 
8  Sawy.,  211 ;  2  Wood,  404. 


WILLIAM  WHITE,  Sn.,  Flff,  in  Err., 

JOHN  R.  HART  and  WILLIAM  D.  DAVIS. 

(See  S.  C,  13  Wall.,  646-654.) 

Georgia  Constitution  void  as  to  contracts  for  slaves 
made  previous  to  its  adoption — reeonHtrucied 
States  never  out  of  the  Union — State  Constitu- 
tions impairing  contracts, 

1.  The  clause  of  the  Constitution  of  Ga.,  of  1868, 
that  no  court  shall  have  Jurisdiction  to  try  or  arivo 
Judgment  on  or  en  force  any  debt,  the  consideration 
of  which  was  a  slave  or  the  hire  thereof,  is  void  as 
to  debts  contracted  previous  to  its  adoption,which 
were  valid  when  coatracted. 

2.  The  Constitution  of  Ga.  was  not  adopted  under 
the  dictation  and  coercion  of  Conflrress,  and  is  not 
the  Act  of  Congress,  rather  than  that  of  the  State. 

3.  The  re-constructed  States  have  never  been  out 
of  the  Union. 

4.  A  State  can  no  more  impair  the  obligation  of  a 
contract  by  adopting  a  (>>nstitution  than  by  passing 

law. 

[No.  11.] 

Argued  Mar,  T,  1871,    Decided  Apr.  £S,  1872. 

IN  ERROR  to  the  Supreme  Court  of  Gkorgia. 
The  case  is  stated  by  the  court. 

Messrs.  P.  Phillips,  BdmnN.  Broyles,  Daw- 
son A,  Walker  and  Reuben  Arnold,  for  plaintiff 
in  error: 

It  is  not  denied  that  the  State  has  very  ample 
control  of  the  remedies  which  it  affords  to  par- 
ties in  its  courts.  But  it  cannot,  under  the  pre- 
tense of  regulating  the  remedy,  impair  the  right 
itself. 

If  the  Legislature  of  any  State  were  to  under 
take  to  make  a  law  preventing  the  legal  remedy 
upon  a  contract,  lawfully  ms^eand  oindingon 
the  party  to  it,  there  is  no  question  that  such 
Legislature  would,  by  such  Act,  exceed  its  legit- 
imate powers. 

CaU  V.  Bagger,  8  Mass. ,  429 ;  Fletcher  v.  Peck, 
6  Cranch,  185;  Cooley,  Const.  Lim.,  862. 

It  would  ill  become  this  court  to  sanction  a 
distinction  between  the  right  and  the  remedy, 
which  would  render  the  provision  of  the  Con- 
stitution illusive  and  nugatory ;  mere  words  of 
form,  affording  no  protection  and  producing  no 
practical  result. 

Bronsony.  Kimie,  1  How.,  817;  McCracken 
V.  Hay  ward,  2  IIow.,  612. 

That  the  sale  of  slaves  constituted  a  valid  con- 
tract prior  to  these  constitutional  changes,is  not 
and  cannot  be  denied. 

Prigg  v.  Pa. ,  16  Pet.  ,540 ;  Jones  v.  Van  Zandt, 
5  How.,  231. 

It  is,  therefore,  submitted,  that  it  is  not  com- 
petent for  a  State,  either  by  law  or  constitu- 
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tional  provisions,  to  impair  the  obligation  of  a 
contract  which  was  valid  by  the  laws  of  the 
State  when  entered  into. 

Chic*tgoY.  ShMon,  9  Wall.,  (55  76  U.  S.. 
XIX.,  597);  Puffendorf,  Droit  delaNat.,  L.  1, 
c.  6,  s.  6. 

The  Legislature  cannot  declare  what  the  law 
was,  but  what  it  shall  be.  Ogden  v.  Blaekledge, 
2  Cranch,  272. 

There  are  no  reasons  applicable  to  ordinary 
legislation,  which  do  not  on  this  point  apply 
equally  well  to  Constitutions.  Story,  Const., 
sec.  480;  Cooley,  Const.  Lim.,  63. 

But  it  has  been  urged  that  this  provision  of 
the  State  Constitution  was  imposed  upon  the 
State  by  Congress  itself,  in  virtue  of  the  power 
of  conquest,  and  is  to  be  sustained  because  the 
prohibition  as  to  impairing  the  obligations  of 
contracts  is  not  a  limit  to  the  powers  of  Congress, 
but  to  those  of  the  State  onlj[.  It  is  Congress, 
therefore,  it  is  said,  that  has  impaired  the  obli- 
gation of  the  contract. 

Sliorter  v.  Cobb,  89  Ga.,  803;  Hardeman  v. 
Downer,  39  Ga.,  42x 

By  the  Act  of  Mar.  2,  1867,  it  was  provided 
that  military  rule  should  cease  when  the  people 
of  any  of  the  States  lately  in  rebellion  should 
form  a  constitution  in  conformity  with  that  of  the 
United  States,  and  it  shall  have  been  ratified  by 
a  majority  of  the  qualified  electors  voting,  and 
approved  by  Congress;  and  when  the  State  Leg- 
islature, elected  under  said  Constitution,  ratified 
the  14th  Amendment,  and  the  said  article  be- 
came a  part  of  the  Constitution  of  the  United 
Stat'^s,  the  State  was  to  be  entitled  to  represen- 
tation in  Congress.     14  Stat,  at  L. ,  429. 

The  supplemental  Act  of  Mar.  23, 1867,  pro- 
vided still  further  for  a  registration  of  voters 
and  the  adoption  by  the  people  through  conven- 
tion of  a  State  Constitution,  and  declares  that 
when  ratified  by  a  majority'  of  the  voters,  a  copy 
of  the  said  Constitution  should  be  transmitted 
to  Congress  through  the  Executive,  and  if  it 
should  appear  that  the  election  had  been  con- 
ducted fairly  and  that  it  trilly  represents  the 
voice  of  the  majority  of  the  qualified  electors, 
and  that  it  is  in  conformity  to  the  provisions  of 
the  Act  of  Mar.  2, 1867,  and  is  approved  by  Con- 
gress; then  the  State  to  be  declared  entitled  to 
representation.     15  Stat,  at  L.,  4. 

By  the  Act  of  June  5,  1868.it  is  declared  that 
the  several  States  therein  named  having  framed 
Constitutions  of  state  governments  which  are  re- 
publican, they  shall  be  entitled  and  admitted  to 
representation  as  States  of  the  Union, when  they 
shall  have  ratified  the  14th  Amend (nent. 

Under  these  authorities  the  people  of  Georgia 
met  in  convention  and  adopted  the  Constitution 
Mar.  11,  1868,  and  this  was  submitted  to  a  pop- 
ular vote  and  ratified. 

Like  other  constitutions  it  opens  with  a  dec- 
laration that  "We,  the  people  of  Georgia,  in  or- 
der to  form  a  more  perfect  government,  do  or- 
dain and  establish."  etc. 

On  the  face  of  the  instrument  there  is  an  ex- 
press declaration  that  it  was  the  free  will  of  the 
people  of  the  State. 

The  reconstruction  Acts  do  not  regard  Geor- 
gia as  a  State  out  of  the  Union,  but  a  State 
within  the  Union,  without  a  legal  state  govern- 
ment. 

It  is  very  evident  that  the  idea  of  rights  ac- 
quired by  the  United  States  by  virtue  of  con- 
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quest,  has  do  foundation  in  the  national  legisla- 
tion. It  is  certainly  denounced  by  the  decisions 
of  this  court.  Texas  v.  Whits,  7  Wall.,  700  (74 
U.  8.,  XIX..  227). 

The  question  propounded  by  the  Chief  Justice 
in  the  case  cited  is:  "Did  Texas Jn  consequence 
of  these  Acts,  cease  to  be  a  State?  Or,  if  not, 
did  the  St^e  cease  to  be  a  member  of  the  Union  ?" 

In  replying  lo  these  questions,  he  says:  "Not 
only,  therefore,  can  there  be  no  loss  of  separate 
and  independent  autonomy  to  the  States  through 
their  union  under  the  Constitution,  but  it  may 
be  said,  not  unreasonably,  that  the  preservation 
of  the  States  and  the  mamtenance  of  their  gov- 
ernments are  as  much  within  the  design  and 
care  of  the  Constitution  as  the  preservation  of 
the  union,  and  the  maintenance  of  the  National 
Government.  The  Constitution  in  all  its  provis 
ions  looks  to  an  indestructible  Union  composed 
of  indestructible  States. 

It  certainly  follows  that  the  State  did  not  cease 
to  be  a  State,  nor  her  citizens  to  be  citizens  of 
the  United  States.  If  this  were  other wi<»e,  the 
State  must  have  become  foreign  and  her  citizens 
foreigners.  The  war  must  have  ceased  to  be  a 
war  for  the  suppression  of  rebellion,  and  have 
become  a  war  for  conquest  and  subiugation." 

These  Acts  of  Congress  were  passed  by  virtue 
I  of  that  clause  of  the  Constitution  which  guaran- 
ties to  the  States  a  republican  form  of  govern- 
ment. 

Republican  Government  can  only  rest  upon 
the  voluntary  action  of  the  people. 

AH  that  Congress  required,  all  that  it  could 
require,  was  that  before  these  States  should  be 
entitled  to  renew  their  representation,  their  Con- 
stitutions should  be  in  harmony  with  that  of  the 
United  States. 

The  national  will  having  been  expressed  con 
stitutionally  for  the  extinction  of  slavery,  Con- 
gress declared  that  it  would  admit  to  represen 
tation  no  State  which  did  not  by  its  action  con- 
form to  this  declaration.  How  far  this  was  an 
exercise  of  force  invalidating  the  adoption  of 
the  Amendment^  is  not  now  m  question. 

It  is  sufficient  to  say  that  the  legislation  of  the 
State  which  annuls  these  contracts,  or  what  is 
the  same  thing,  prohibits  all  remedy  thereon  in 
their  courts,  was  never  required  by  any  action 
of  the  National  Government,  nor  by  any  consti- 
tutional provision. 

(No  counsel  appeared  for  defendant  in  error.) 

Mr.  Justice  Swayne  delivered  the  opinion 
of  the  court: 

This  case  was  brought  before  us  by  a  writ  of 
error  to  the  Supreme  Court  of  the  State  of 
Georgia. 

The  suit  was  instituted  by  the  plaintiff  in  er- 
ror on  the  10th  of  January,  1866,  in  the  Supe- 
rior Court  of  Chattooga  County.  He  declared 
upon  a  promissory  note  made  to  him  by  the  de- 
fendants in  error  for  $1,280,  dated  February  9, 
1859,  and  payable  on  the  1st  of  March,  A.  D. 
1800.  The  defendant  pleaded  in  abatement  that 
"  the  consideration  of  the  note  was  a  slave," 
and  that  "by  the  present  Constitution  of  Geor- 
gia made  and  adopted  since  the  last  pleadings 
in  this  case,  the  court  is  prohibited  to  take  and 
exercise  jurisdiction  or  render  judgment  there- 
in." To  this  plea  the  plaintiff  demurred.  The 
court  overruled  the  demurrer  and  gave  judg- 
ment for  the  defendants.  The  plaintft  except^ 
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and  removed  the  case  to  the  Supreme  Court  of 
the  State,  where  the  judgment  was  affirmed, 
and  the  plaintiff  thereupon  prosecuted  this  writ 
of  error.  The  Constitution  of  Georgia  of  1868. 
which  is  still  in  force,  contains  (Art.  5,  aec.  17, 
paraCTaph  7)  the  following  clause: 

•  *  Provided, that  no  court  or  officer  shall  have, 
nor  shall  the  General  Assembly  give,  jurisdic- 
tion to  try,  or  give  judgment  on,  or  enforce  any 
debt  the  consideration  of  which  was  a  slave  or 
the  hire  thereof." 

From  the  close  of  the  rebellion  until  G^eor^ta 
was  restored  to  her  normal  relations  and  func- 
tions in  the  Union,  she  was  governed  under  the 
laws  of  the  United  States  known  as  the  Recon- 
struction Aets.  Under  these  laws  her  present 
Constitution  was  framed,  adopted  and  submit- 
ted to  Congress.  Among  the  terms  of  her  re- 
habilitation prescribed  by  the  Acts  referred  to 
it  was  made  a  fundamental  condition  that  cer- 
tain designated  parts  of  the  Constitution  so  sub- 
mitted should  "  be  null  and  void,  and  that  the 
General  Assembly  of  the  State  "  should,  "  by  a 
solemn  Act,  declare  the  assent  of  the  State  "  to 
the  required  modification.  15  Stat.,  73;  Act 
of  June  25,  1868.  The  Constitution  was  modi- 
fied accordingly.  When  submitted  it  contained 
the  proviso  here  under  consideration.  No  ob- 
jection was  made  to  the  proviso,  and  it  has 
since  remained  a  part  of  the  instrument.  With 
her  Constitution  thus  modified.  Congress  enacted 
''that  the  State  of  Georgia,  having  complied 
with  the  Reconstruction  Acts, and  the  fourteenth 
and  fifteenth  Amendments  to  the  Conatitution 
of  the  United  States  having  been  ratified  in 
good  faith  by  a  legal  Legislature  of  said  State, 
it  is  hereby  declared  that  the  State  of  Georgia 
is  entitled  to  representation  in  the  Congress  of 
the  United  States."  Act  of  June  15,  1870,  16 
Stat.,  363,  364.  Her  Representatives  and  Sen- 
ators were  thereupon  admitted  to  seats  in  Con- 
gress. This  Act  removed  the  last  of  the  dis- 
abilities and  penalties  which  were  visited  upon 
her  for  her  share  of  the  guilt  of  the  rebellion. 
The  condonation  by  the  f^ational  GoTemment 
thus  became  complete. 

The  judgment  we  are  called  upon  to  reriew 
is  sought  to  be  maintained  upon  the  following 
grounds : 

(1)  That  when  the  Constitution  of  1868  waa 
adopted  Georgia  was  not  a  State  of  the  Union ; 
that  she  had  sundered  her  connection  as  such, 
and  was  a  conquered  territory  wholly  at  the 
mercy  of  the  conqueror;  and  that  hence  the  in- 
hibition of  the  States  by  the  Constitution  of  the 
United  States  to  pass  any  law  impairing  the  ob- 
ligation of  contracts  had  no  application  to  her. 

(2)  That  her  Constitution  does  not  affect  the 
contract,  but  onl^  denies  jurisdiction  to  her 
courts  to  enforce  it. 

(3)  That  her  Constitution  was  adopted  under 
the  dictation  and  coercion  of  Congress,  and  is 
the  Act  of  Congress,  rather  than  of  the  State: 
and  that,  though  a  State  cannot  pass  a  law  im- 
pairing the  validity  of  contracts.  Congress  can. 
and  that,  for  this  reason  also,  the  inhibition  in 
the  Constitution  of  the  United  States  has  no  ef- 
fect in  this  case. 

The  third  of  these  propositions  is  clearly  un- 
sound, and  requires  only  a  few  remarks.  Con- 
gress authorized  the  State  to  frame  a  new  Oon- 
stitution,  and  she  elected  to  proceed  within  the 
scope  of  the  authority  conferred.    The  result 
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was  submitted  to  Congress  as  a  voluntar}^  and 
valid  offering,  and  was  so  received  and  so  rec- 
ognized in  the  subsequent  action  of  that  body. 
The  State  is  estopped  to  assail  it  upon  such  an 
assumption.  Upon  the  same  grounds  she  might 
deny  the  validity  of  her  raiiOcation  of  the  con- 
stitutional amendments.  The  action  of  Con- 
gress upon  the  subject  cannot  be  inquired  into. 
The  case  is  clearly  one  in  which  the  judicial  is 
bound  to  follow  the  action  of  the  Political  De- 
partment of  the  Qovernment,  and  is  concluded 
by  it.  Luther  V.  3)rden,  7  How..  48,  47,  57; 
Oehton  v.  Hoyt,  3  Wheat  324;  WiUiams  v.  The 
Suffolk In8.  Co.,  13  Pet,,  420;  Hose  v.  UimleffA 
Cranch,  272:  U.  S.  v.  Palmer,  8  Wheat.,  634. 
We  may  add,  that  if  Congress  had  expressly 
dictated  and  expressly  approved  the  proviso  in 
question,  such  dictation  and  approval  would  be 
without  effect.  Congress  has  no  power  to  su 
persede  the  National  Constitution. 

The  subject  presented  by  the  first  proposition 
has  been  considered  under  some  of  its  aspects 
several  times  by  this  court.  We  need  do  little 
more  upon  this  occasion  than  to  re  affirm  the 
views  heretofore  expressed,  and  add  such  fur 
ther  remarks  as  are  called  for  by  the  exigencies 
of  the  case  before  us. 

The  National  Constitution  was.as  its  preamble 
recites,  ordained  and  established  by  the  people 
of  the  United  States.    It  created  not  a  confed- 
eracy of  States,  but  a  government  of  individ- 
uals.    It  assumed  that  the  government  and  the 
Union  which  it  created,  and  the  States  which 
were  incorporated  into  the  Union,  would  be  in- 
destructible and  perpetual ;  and  as  far  as  human 
means  could  accomplish  such  a  work,  it  in- 
tended to  make  them  so.    The  government  of 
the  nation  and  the  government  of  the  States 
are  each  alike  absolute  and  independent  of  each 
other  in  their  respective  spheres  of  action ;  but 
the  former  is  as  much  a  part  of  the  government 
of  the  people  of  each  State,  and  as  much  en- 
titled to  their  allegiance  and  obedience  as  their 
own  local  State  Governments — '*the  Constitu- 
tion of  the  United  States  and  the  laws  made  in 
pursuance  thereof,"  being  in  all  cases  where 
they  apply,  the  supreme  law  of  the  land.    For 
all  the  purposes  of  the  National  Government, 
the  people  of  the  United  States  are  an  integral, 
and  not  a  composite  mass,  and  their  unity  and 
identity,  in  this  view  of  the  subject,  are  not  af- 
fected by  their  segregation  by  state  lines  for 
the  purposes  of  state  government  and  local  ad- 
ministration.    Considered  in  this  connection, 
the  States  are  organisms  for  the  performance  of 
their  appropriate  functions  in  the  vital  system 
of  the  larger  polity,  of  which,  in  this  aspect  of 
the  subject,  they  form  a  part,  and  which  would 
perish  if  they  were  all  stricken  from  existpnce 
or  ceased  to  perform  their  allotted  work.    The 
doctrine  of  secession  is  a  doctrine  of  treason. and 
practical  secession  is  practical  treason,  seeking 
to  give  itself  triumph  by  revolutionary  violence. 
The  late  rebellion  was  without  any  element  of 
right  or  sanction  of  law.    The  duration  and 
magnitude  of  the  war  did  not  change  Its  char- 
acter.   In  some  respects  it  was  not  unlike  the 
insurrection  of  a  county  or  other  municipal  sub- 
division of  territory  against  the  State  to  which 
it  belongs.    In  such  cases  the  State  has  inher 
ently  the  right  to  use  all  the  means  necessary  to 
put  down  tne  resistance  to  its  authority,  and 
restore  peace,  order  and  obedience  to  law.    If 
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need  be.it  has  the  right  also  to  call  on  the  Gov- 
ernment of  the  Union  for  the  requisite  aid  to  that 
end.  Whatever  precautionary  or  penal  meas- 
ures the  State  may  take  when  the  insurrection 
is  suppressed,  the  proposition  would  be  a  strange 
one  to  maintain,  that  while  it  lai'ted.the  county 
was  not  a  part  of  the  State,  and  hence  was  ab- 
solved from  the  duties,  liabilities  and  restric- 
tions which  would  have  been  incumbent  upon 
it  if  it  had  remained  in  its  normal  condition  and 
relations.  The  power  exercised  in  putting  down 
the  late  rebellion  is  given  expressly  by  the  Con- 
stitution to  Congress.  That  body  made  the 
laws  and  the  President  executed  them.  The 
granted  power  carried  with  it  not  only  the  right 
to  use  the  rerjuisite  means,  but  it  reached  fur- 
ther and  carried  with  it  also  authority  to  guard 
against  the  renewal  of  the  confiict,  and  to  rem- 
eay  the  evils  arising  from  it  in  so  far  a^  that 
could  be  effected  by  appropriate  legislation. 
Stewart  v.  Kahn,  [ante,  170].  At  no  time 
lime  were  the  rebellious  States  out  of  the  pale 
of  the  Union.  Their  rights  under  the  Constitu- 
tion were  suspended,  but  not  destroyed.  Their 
constitutional  duties  and  obligations  were  unaf- 
fected and  remained  the  same.  A  citizen  is 
still  a  citizen,  though  guilty  of  crime  and  visited 
with  punishment.  Uis  political  rights  may  be 
put  in  abeyance  or  forfeited.  The  result  de- 
pends upon  the  rule,  as  defined  in  the  law,  of 
the  sovereign  against  whom  he  has  offended.  If 
he  lose  his  rights  he  escapes  none  of  his  disabil- 
ities and  liabihties  which  before  subsisted.  Cer- 
tainly he  can  have  no  new  rights  or  immunities 
arising  from  his  crime.  These  analo^es  of  the 
county  and  the  citizen  are  not  inapplicable,  by 
way  of  illustration,  to  the  condition  of  the  rebel 
Stales  during  their  rebellion.  The  legislation 
of  Congress  shows  that  these  were  the  views 
entertained  by  that  department  of  the  govern- 
ment. 

In  the  several  Acts  admitting  new  States, the 
same  formula  substantially  is  used  in  all  cases. 
It  is,  that  the  State  named  "shall  be,  and  is 
hereby  declared  to  be  one  of  the  United  States 
of  America,  and  is  hereby  admitted  into  the 
Union,  upon  an  equal  footing  with  the  original 
States,  in  all  respects  whatsoever. "  Act  of  June 
16,  1836,  5  Stat.,  60.  In  the  several  Heconstruc- 
tion  Acts,  the  language  used  in  this  connection 
is,  that  the  State  in  question  * 'shall  be  declared 
entitled  to  representation  in  Congress,  and  Sen- 
ators andRepresentatives  shall  be  admitted  there- 
from." Act  of  March  2,  1867,  14  Slat.,  4'29; 
Act  of  March  23,  1867,  15  Stat.,  4.  **Shall  be 
entitled  and  admitted  to  representation  in  Con- 
gress as  a  State  of  the  Union,  when,"  etc.  Act 
of  June  25,  1868,  15  Stat.,  73.  And,  lastly,  in 
the  final  Act  as  to  Georgia,  "It  is  hereby  de- 
clared that  the  State  of  Georgia  is  entitled  to 
representation  in  the  Congress  of  the  United 
States."    Act  of  July  15,  1870,  16  Stat..  364. 

The  different  language  employed  in  the  two 
classes  of  cases  evinces  clearly  that,  in  the  judg- 
ment of  Congress,  the  reconstructed  States  had 
not  been  out  of  the  Union,  and  that  to  bring 
them  back  into  full  communion  with  the  loyal 
States,  nothing  was  necessary  but  to  permit 
them  to  restore  their  representation  in  Congress. 
Without  reference  to  this  element  of  the  case, 
we  should  have  come  to  the  same  conclusion. 
But  the  fact  is  one  of  great  weight  in  the  con- 
sideration of  the  subject.  And  we  think  it  is  con- 
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clusiveupon  the  Judicial  Department  of  the  Gov- 
ernmexit.   Luther  y,  Borden,  7  How.,  57. 

Georgia,  after  her  rebellion  and  before  her 
representation  was  restored,  had  no  more  power 
to  grant  a  title  of  nobility,  to  pass  a  bill  of  at- 
tainder, an  export  facto  law,  or  law  impairing 
the  obligation  of  contracts,  or  to  do  anything 
else  prohibited  to  her  by  the  Constitution  of  the 
United  States,  than  she  had  before  her  rebellion 
began,  or  after  her  restoration  to  her  normal 
position  in  the  Union.  It  is  well  settled  by  the 
adjudications  of  this  court,  that  a  State  can  no 
more  impair  the  obligation  of  a  contract  by 
adopting  a  constitution  than  by  passing  a  law. 
In  the  eye  of  the  constitutional  inhibition  they 
are  substantially  the  same  thing^. 

The  se  cond  proposition  remams  to  be  consid- 
ered. When  the  note  was  executed  and  until 
the  Constitution  of  1868  was  adopted,  the  courts 
of  the  State  had  unquestionable  Jurisdiction  to 
entertain  a  suit  brought  to  enforce  its  collection, 
and  if  that  Jurisdiction  ceased,  it  was  bv  reason 
of  the  provision  of  the  Constitution  of  the  State 
here  under  consideration. 

The  question  presented  by  this  proposition 
was  fully  considered  by  this  court  in  Van  Hoff- 
man V.  quine^/,  4  Wall.,  552  [71  U.  S. .  XVIII., 
4091.    The  city  had  sold  its  bonds  under  Acts 
of  the  Legislature  of  Illinois,  which  authorized 
their  issue  and  required  the  assessment  and  col 
lection  of  a  special  tax  to  meet  the  interest;  and 
it  was  declared  that  the  amount  so  raised  should 
be  applied  to  that  object  **and  to  no  other  pur- 
pose whatsoever. "  The  Legislature  subsequently 
passed  an  Act  which  prohibited  anv  tax  beyond 
Uie  amount  therein  specified  to  be  imposed. 
This  tax  yielded  a  sum  barely  sufficient  to  meet 
the  municipal  wants  of  the  city — leaving  noth 
ing  to  be  applied  to  the  Interest  upon  the  bonds. 
This  court  held  the  prohibition,  so  far  as  it 
affected  the  special  tax,  to  be  void,  and  by  a 
writ  of  mandamus  ordered  that  tax  to  he  col- 
lected and  applied,  as  if  the  subsequent  Act 
had  not  been  passed.   It  was  said,  "The  laws 
which  subsist  at  the  time  and  place  of  the  mak 
ing  of  a  contract,  and  where  it  is  to  be  per- 
formed, enter  into  and  form  a  part  of  it,  as  if 
they  were  expressly  referred  to  or  incorporated 
in  its  terms.    *  *  *  Nothing  can  be  more  ma- 
terial to  the  obligation  than  the  means  of  en- 
forcement." Without  the  remedy,  the  contract 
may,indeed,  in  the  sense  of  the  law,  be  said  not 
toexist.and  its  obligation  to  fall  within  the  class 
of  those  moral  and  social  duties  which  depend 
for  their  fulfillment  wholly  upon  the  will  of  the 
individual.    The  ideas  of  validity  and  remedy 
are  insepMirable,  and  both  are  parts  of  the  obliga- 
tion which  is  guarantied  by  the  Constitution 
against  invasion.    The  obligation  of  a  contract 
"18  the  law  which  binds  the  parties  to  perform 
their  agreement. "    It  was  said  further,  that  the 
State  may  modify  the  remedy,  but  not  so  as  to 
Impair  substantial  rights;  and  that  whenever  this 
result  "is  produced,  the  act  is  within  the  pro- 
hibition of  the  Constitution,  and  to  that  extent 
void."     When  the  contract  here  in  question 
was  entered  into,  ample  remedies  existed.    All 
were  taken  away  by  the  proviso  in  the  new  Con- 
stitution.   Not  a  vestige  was  left.  Every  means 
of  enforcement  was  denied,  and  this  denial  if 
valid  involved  the  annihilation  of  the  contract. 
But  it  is  not  valid.    The  proviso  which  seeks 
to  work  this  result,  is,  so  far  as  all  pre-existing 


contracts  are  concerned,  itself  a  nullity.  It  is 
to  them  as  ineffectual  as  if  it  liad  no  existence. 
Upon  the  question  as  thus  presented,  several 
eminent  state  courts  have  expressed  the  same 
views.    Cooley.  Const.  Lim.,  289. 

As  the  case  is  disclosed  in  the  record  we  en- 
tertajn  no  doubt  of  the  original  validity  of  the 
note,  nor  of  its  validity  when  the  decision  be- 
fore us  was  made.  But  as  that  question  was 
not  raised  in  this  case,  we  deem  it  unnecessary 
to  remark  further  upon  the  subject. 

The  judgment  of  the  Supreme  Court  of  Georgia 
is  reversed,  and  the  case  will  be  remanded  to  Ouit 
court,  with  directions  to  proceed  in  conform^  to 
t?iis  opinion. 

Dissenting,  Mr,  Chitf  Justice  Chase. 

Cited-13  Wall.,  666;  14  WalU  607,  660;  15  WalU 
624;  18  W&ll.,54S:  SS  WaU..480:  91  U.  8.. 440;  107  U. 
S.,  760;  6  Dill.,  213,  831;  1  McCrary.  367;  8  Bank. 
RegTn  5, 405 ;  12  Am.  Kep.,  510, 511, 513.  515  (22  QniU 
266} ;  12  Am.  Kep.,  299  (28  Micb.,  54). 


THOMAS  R.  WELCH,  Administrator  of  Ches- 
ter Ashley,  Deceased,  and  JOSHUA  M. 
CRAIG,  as  Administrator  of  Silab  Craig. 
Deceased,  Appts., 

V. 

ELIZABETH  J.  BARNARD  et  al..  Heirs  of 
Thomas  Barnard,  Deceased. 

Claim  for  rents  and  profits  denied, 

'  Where  a  decree  required  an  amount  to  be  taken 
by  a  master  of  the  rents  and  profits  of  landa,  which 
had  accrued  previous  to  a  sale  by  the  claimants, 
and  the  master  reported  that  the  lands  had  been 
sold  by  them  long  before  the  decree  and  before  aoy 
rent  was  proved  to  have  accrued,  the  claim  for 
rents  and  profits  was  properly  denied. 

[No.  141.1 
SubmitUd  Mar.  22, 1872.  Decided  Apr.  22, 18? t 

APPEAL  from  the  Circuit  Court  of  the  Unit* 
ed  States  for  the  Eastern  District  of  Ar' 
liansas. 
The  case  is  stated  by  the  court. 
See,  also,  Barnard  v.  Ashley,  18  How.,  48 
(59  U.  S.,  XV..  285). 
Messrs.  Watkins  &  Rose*  for  appellants: 

1.  The  status  oi  Barnard's  heirs,  as  parties  to 
this  suit  and  upon  this  record,  is  IrreTOcablr 
fixed  by  the  adjudication  of  this  court,  affirm- 
ing the  decree  of  the  court  below  and  remand- 
ing the  cause,  with  specific  directions,  for  fur- 
ther proceedings. 

2.  There  must  have  been  some  period  of  time, 
while  these  lands  were  in  the  possession  of 
Barnard,  after  Craig  and  Ashley  acquired  title 
to  them,  and  before  they  sold  them,  that  Bar- 
nard  or  his  representatives  would  be  liable  to  ac- 
count to  Craig  and  Ashley,  or  their  representa- 
tives, for  the  use  and  occupation,  under  the 
original  decree,  as  affirmed  by  this  court  But 
any  such  inquiry  or  relief  is  denied  by  the  de- 
cree of  1870,  here  appealed  from. 

8.  The  decree  here  appealed  from  nnllifles  the 
original  decree,  which  this  court  affirmed  aod 
directed  to  be  carried  1  nto  execution.  The  rou 
ter  was  directed  to  take  an  account  of  the  reou 
and  protits,  and  at  the  same  time  to  inquire  and 
ascertain  what  lands  had  been  sold  and  con- 
veyed by  Craig  and  Ashley,  and  to  exclude 
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from  the  account  the  rents  and  profits  of  any 
such  lands  accruing  after  the  date  of  such  sale 
and  conveyances. 
Mr.  Georgia  Taylor*  for  appeUees: 
We  submit  that  the  report  of  the  master  in 
chancery  showed  that  no  rents  accrued  to  Ash- 
ley durmg  the  possession  of  the  lands  by  Bar- 
nard, but  that  all  rents  and  profits  accrued  after 
the  lands  had  been  sold,  and  that  the  circuit 
court  was  right  in  refusing  to  confirm  the  mas- 
ter's report. 

The  mere  supposition,  as  stated  in  the  second 
point  of  appellant's  brief,  that  there  must  have 
been  some  time  during  the  occupancy  of  Ber- 
nard in  which  rents  accrued,  and  for  which  his 
heirs  are  liable,  is  found  against  them  by  the 
court,  and  there  is  nothing  in  the  record  to 
Justify  the  interference  of  this  honorable  court. 

ifr.  JuiUee  Field  delivered  the  opinion  of 
the  court: 

In  1837,  one  Thomas  Barnard,  a  citizen  of 
the  State  of  Mississippi,  filed  a  bill  in  the  Cir- 
cuit Court  of  the  United  States  for  the  Eastern 
District  of  Arkansas,  against  Chester  Ashley, 
Silas  Craig  and  others,  to  obtain  a  decree  for 
the  cancellation  of  certain  patents  issued  to 
them,  and  to  quiet  his  title  to  certain  real  prop- 
erty in  Arkansas,  of  which  he  claimed  to  be  the 
owner  and  occupant. 

In  1853.  bv  a  decree  of  the  court  rendered  in 
that  suit  and  in  a  cross  suit  commenced  by  the 
defendants,  the  title  to. the  property  was  ad- 
Judged  to  be  in  Silas  Craie,  and  the  heirs  and 
executrix  of  Chester  Ashley,  he  having  died 
pending  the  suits;  and  the  complainants  were 
decreed  to  surrender  possesion  of  the  premises, 
or  such  parts  thereof  as  were  occupied  by  them, 
and  to  pay  the  value  of  the  rents  and  profits  of 
such  parts  as  were  possessed  and  used  by  Bar 
nard  or  his  heirs,  he  also  having  died  pending 
the  suits,  after  the  conveyance  of  the  property 
by  the  Governor  of  the  Territory  to  Craig  and 
Ashley,  until  such  parts  were  sold  by  them  to 
other  persons.  And  it  was  oidered  that  it  be 
referred  to  a  master  in  chancery,  to  take  and 
state  an  account  of  such  rents  and  profits,  and 
to  ascertain  what  portions,  if  any,  of  the  prop 
erty  had  been  sold  by  Craig  and  Ashley  to  other 
persons;  and  the  master  was  directed  to  exclude 
from  the  account  the  rents  and  profits  of  the 
portions  thus  sold,  from  the  time  of  their  sale. 

This  decree  was  affirmed  by  this  court,  at  the 
December  Term,  1855,  and  the  case  was  re- 
manded for  further  proceedings  to  be  had  re- 
specting the  rents  and  profits. 

Upon  filing  the  mandate  in  the  circuit  court, 
a  reference  was  had  to  a  master  to  examine  and 
state  an  account  of  the  rents  and  profits  as  di- 
rected by  the  decree. 

No  report  was  made  by  him,  or  if  made,  was 
ever  acted  upon;  and  in  consequence  of  the 
death  of  some  of  the  parties,  and  proceedings 
taken  to  revive  the  suit,  nothing  appears  to  have 
been  done  with  respect  to  the  account  ordered 
until  1867.  The  suits  being  then  revived,  a 
new  master  was  appointed  to  take  the  account; 
and  in  1868  he  made  his  report,  finding  that 
the  rents  and  profits  of  the  property  whilst  pos- 
sessed and  enjoyed  by  the  complainants,  with 
interest,  amounted,  on  the  16th  of  April  of  that 
year,  to  over  $18,000. 
He  also  reported  that,  as  appeared  by  the 
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answer  and  cross  bill  of  the  defendants,  Craig 
and  Ashley,  the  lands,  of  which  he  had  taken 
an  account  of  the  rents  and  profits,  had  been 
sold  by  them  long  anterior  to  the  decree.and  be- 
fore any  rent  was  proved  to  have  accrued :  and 
that  no  other  evidence  of  sale  was  presented  to 
him.  As  the  decree  only  required  an  account 
to  be  taken  of  the  rents  and  profits  which  had 
accrued  previous  to  a  sale  by  Craig  and  Ashley, 
the  circuit  court  refused  to  confirm  the  report, 
and  denied  to  the  parties  their  claim  for  rents 
and  profits;  and  in  so  ruling,  in  our  Judgment, 
ruled  rightly. 
Decree  affirmed. 


G.  JULES  GERMAIN,  Pfif.  in  Err,, 

JAMES  MASON  et  al. 
Writ  of  error  dismiseedfor  want  of  proper  teste. 

Where  the  writ  of  error  bears  the  tegU  of  the 
clerk  of  the  Supreme  Ckiurt  of  the  Territory  of 
MoBtana,  and  not  the  teste  of  the  Chief  Justice  of 
this  court,  it  will  be  dismissed. 

[No.  2»0.] 
Argued  Apr.  5, 187B.      Decided  Apr.  tS,  1872. 

IN  ERROR  to  the  Supreme  Court  of  the  Ter- 
ritory of  Montana. 
Motion  to  dismiss. 

The  case  sufficiently  appears  in  the  opinion. 
Meesre.  A.  M.  Woodfolk,  F*  A.  Dick  and 
Geo.  O.  Wright,  for  plaintiffs  in  error. 

Meeers.  J.  HvUey  Askton  and  Nathaniel 
Wilson*  for  defendant  in  error. 

Mr.  Chief  Jttstiee  Chase  delivered  the  opin* 
ion  of  the  court: 

The  writ  of  error  in  this  case,  as  in  the  case 
of  Wells  V.  McGregor  [ante^  588]  decided  at 
this  term,  bears  the  teste  of  the  clerk  of  the  Su- 
preme Court  of  the  Territory  of  Montana,  and 
not  the  teste  of  the  Chief  Justice  of  this  court. 

It  must,  therefore,  be  dismissed. 


HENRY  T.  OSBORN,  Plff.  in  Err., 

V. 

YOUNG  A.  G.  NICHOLSON  et  al. 

(See  8.  C,  13  Wall..  654-604.) 

Arkansas  Constitution  void,  as  to  contracts  for 
sale  of  slaves  made  previous  to  its  adoption — 
defense  io  action  for  price  of  slaves. 

1.  The  Constitution  of  Arkansas  of  1868,  which  an-v 
nuis  all  contracts  for  the  purchase  or  sale  of  slaves, 
and  declares  that  no  court  of  the  State  should  take 
coernizance  of  anv  suit  founded  on  such  a  contract, 
is  Invalid  as  to  all  prior  transactions. 

2.  It  Is  no  defense  to  an  action  for  the  price  of  a 
slave,  sold  when  slavery  existed,  that  the  seller  war- 
ranted him  to  be  a  slave  for  life  and  that  such  war- 
ranty was  broken  by  the  subsequent  constitutional 
abolishment  of  slavery. 

[No.  42.] 
Argued  Nov.  8,  1871.      Decided  Apr.  tS,  1872. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Arkansas. 
The  case  is  stated  by  the  court. 
Messrs.  P.  Phillips  and  A.  H.  Garland* 
for  plaintiff  in  error: 

The  first  error  in  the  opinion  which  is  the 
foundation  of  these  judgments  is,  that  the  riffht 
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of  property  which  existed  in  the  service  of  a 
slave  was  the  creature  of  statute  law.  The  his 
tory  of  the  institution  shows  how  erroneous  this 
is.  It  is  true  that  laws  exist  regulating  the  re- 
lations of  master  anfl  slave,  but  nowhere  does 
the  proprietary  right  have  its  foundation  in  stat 
ute.  An  assertion  so  palpably  erroneous  needs 
no  extended  refutation.  In  the  language  of 
Lord  Stowell,  we  assert  that  slavery  never  was 
the  creature  of  law,  but  of  that  custom  which 
operates  with  the  force  of  law. 

Another  palpable  error  is  the  statement  that 
the  Constitution  did  not  recognize  property  in 
slaves,  but  in  the  single  instance. in  which  it 
provides  for  the  rendition  of  fugitive  slaves. 

A  still  stronger  recognition  is  to  be  found  in 
the  provi.nion  for  the  importation  of  slaves. 
The  stipulation  allowing  the  importation,  nec- 
essarily carried  with  it  protection  in  the  act  of 
importation,  and  protection  after  that  act  had 
been  consummated. 

As  showing  the  prevailing  sentiment  at  the 
time,  we  refer  to  the  debates  on  this  subject.  6 
Elliott,  Deb.,  477. 

Property  in  slaves  was  thus  not  onlv  recog- 
nized m  the  Constitution,  but  guarantied  by  it ; 
and  with  the  exception  of  property  in  inven- 
tions, it  is  the  only  species  of  property  express- 
ly recognized. 

Can  contracts  for  the  transfer  of  such  prop- 
erty in  States  where  slavery  existed  be  held  to 
be  so  inherently  vicious  as  to  be  incapable  of 
enforcement  in  courts  of  justice?  Could  such 
a  plea  have  been  made,  in  any  of  the  courts  of 
the  United  States,  prior  to  the  Xlllth  Amend- 
ment? Would  not  these  contracts  have  stood 
upon  the  same  ground  as  notes  given  for  any 
other  species  of  property? 

There  can  be  but  one  answer  to  these  ques- 
tions. 

We  have  shown  the  constitutional  protection 
to  this  property  and,  as  bearing  on  this  subject, 
we  briefly  refer  to  the  action  of  the  legislative, 
executive  and  judicial  departments  in  the  same 
direction. 

The  constitutional  guaranty  only  extended  to 
slaves  escaping  from  one  State  to  another.  But 
the  political  department  in  its  first  Act,  of  1793. 
and  its  second,  of  1850,  influenced  by  the  spirit 
of  this  provision,  applied  the  right  of  the  own- 
er to  repossess  his  slave  when  he  escaped  into  a 
Territory.  Its  words  are  "persons  escaping  from 
the  service  of  their  master."  See,  also,  2  Stat, 
at  L.,  116,  194,  757;  12  Stat,  at  L.,  376,  591. 

How  Congress  viewed  the  whole  subject,  we 
may  see  in  the  proposal  for  an  Amendment  of 
the  Constitution,  adopted  by  Congress  as  late 
as  Mar.  2,  1861.     12  Stat,  at  L.,  251. 

Feb.  24,  1864,  Congress  provided  for  the  en 
rollment  of  colored  troops.  Bounties  had  been 
provided  for  by  former  Acts,  and  these  were, 
of  course,  paia  to  the  soldier  who  enlisted ;  but 
by  the  provisions  of  this  Act,  when  the  colored 
soldier  was  a  "slave  of  a  loyal  master"  the 
bounty  was  to  be  paid,  not  to  the  soldier,  but 
to  his  master."    13  Stat,  at  L.,  11. 

These  provisions  were  enforced  after  the  war 
was  ended,  and  after  the  adoption  of  theXIIIth 
Amendment,  by  the  2d  section  of  the  Act  of 
July  28,  1866. 

The  treaty  making  power  has  been  used  in 
the  same  direction,  and  property  in  the  service 
of  slaves  has  always  been  under  its  protection. 
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How  has  the  subject  been  treated  by  the  Ex- 
ecutive? We  need  only  to  refer  to  the  artion 
of  President  Lincoln  durini;  the  period  of  the 
late  civil  war,  when  the  idea  of  emancipation 
first  fell  within  the  range  of  probability.  May 
19.  1862,  he  issued  his  Proclamation  revokinn^ 
the  order  of  General  Hunter,  which  had  f  reeil 
the  slaves  within  his  military  command.  He 
called  the  attention  of  the  people  of  the  South 
to  the  Resolution  adopted  by  Congress  for  the 
gradual  abolishment  of  slavery,  on  the  princi- 
ple of  compensation  by  the  United  State*. 
"This  proposal  (says  he)  makes  common  cause 
for  a  common  object,  casting  no  reproaches 
upon  any.  It  acts  not  the  Pharisee."  l2  Slat. 
atL..  1265. 

Again;  Sep.  22,  1862,  he  proclaims  that  he 
will  still  urge  pecuniary  compensation  for  the 
gradual  abolishment  of  slavery;  but  that  Jan.  1 
following,  he  will  proclaim  emancipation  in  all 
the  States  and  parts  of  States  that  shall  then  be 
found  in  rebellion,  and  that  he  will  recommend 
Congress  payment  "for  all  losses  by  Acts  of 
the  United  States,  including  the  loss  of  slaves." 
to  those  who  should  be  loyal.  12  Stat,  at  L.,ia67. 

There  are  many  cases  in  which  this  right  of 
property  has  been  recognized  and  enforced  by 
thejudicial  department  itself. 

The  Antdf/pe.  10  Wheat., 120;  U.  S,  y.La  June 
Eugenie,  2  Mason,  445;  Prigg  v.  Pa.,  16  Pet.. 
611;  Jones  v.  Vanzandi,  5  How.,  231. 

After  all  this,  it  is  not  permissible  to  oflfer  ar- 
gument to  show  that  a  note,  given  in  1856  on 
the  sale  of  a  slave,  is  a  contract  protected  by 
the  Constitution  and  laws,  the  obligation  r>f 
which  cannot  be  violated  by  any  Act  of  the 
State.  We  admit  in  this  argument  that  the 
Xlllth  and  XlVth  Amendments  have  been 
properly  adopted,  and  are  to  be  enforced  by  this 
court ;  and  the  question  now  to  be  considered 
is:  do  they  invalidate  the  note  in  question  and 
bar  a  recovery  in  the  courts  of  the  United  States? 

The  first  of  these  Amendments  merely  de- 
clares that  slavery  shall  not  exist  within  the 
United  States,  and  authorizes  Congress  to  en- 
force this  provision  by  appropriate  legislation. 

The  judgment  of  the  court  below  denies  a  re- 
covery on  two  grounds:  first.  Because  it  would 
be  contrary  to  the  spirit  of  this  provision.  Sec- 
ond. Because  it  would  be  against  public  policy. 

The  first  objection,  which  contains  a  conces- 
sion that  the  contract  Is  not  invalidated  by  the 
literal  construction,  rests  on  the  inquiry  wheth- 
er the  court  is  lK>und  to  embrace  some  subj'n:t- 
matter  not  contained  in  the  Amendment,  but 
necessarily  growing  out  of  it,  and  so  to  be  re- 
garded as  within  its  provisions. 

If  we  construe  all  the  provisions  of  the  Con- 
stitution together,  we  find  that,  by  the  Yth 
Amendment,  no  person  can  be  deprived  of  his 
property  but  by  due  process  of  law,  nor  can  pri- 
vate property  be  taken  for  public  use  without 
due  compensation.  Couple  with  this  the  Xlllth 
Amendment,  which  merely  declares  that  slav- 
ery shall  not  exist,  and  how  can  it  be  said  that 
the  spirit  of  the  latter  demands  a  violation  of 
the  former  Amendment? 

That  a  promissory  note  constitutes  property 
will  not  be  denied ;  and  until  some  express  pro- 
vision, by  constitutional  amendment,  takes  this 
property  from  the  owner,  no  strained  construc- 
tion, derived  from  the  suppa<$ed  spirit  of  thrs 
Amendment,  will  be  indulged  in.    A  solemn 
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ruarautv  in  the  fundamental  law  cannot  be  thus 
frittered  away. 

What  necessary  connection  is  there  between 
the  declaration  made  in  1866,  which  cban^ 
the  provisions  of  the  Constitution  by  abolish- 
ing slavery  from  that  date,  and  the  annulment 
of  contracts  made  years  previously  and  which 
were  valid  before  that  change? 

If  the  annulment  of  these  contracts  was  at 
all  necessary  to  carry  out  the  spirit  of  this 
Amendment,  then  Ciongress  by  its  2d  section, 
was  expressly  authorized  to  enforce  this  article 
by  the  appropriate  legislation.  Not  the  courts, 
but  Congress  was  intrusted  with  this  power. 
Whenever  Congress  shall  pass  such  an  Act,  then 
the  question  would  be  presented  to  the  court 
whether  such  legislation  was  appropriate.  It 
is  sufficient  now  to  saj,  that  Congress  has  not 
acted  on  the  subject. 

That  the  Amendment  looked  to  legislative  ac- 
tion, if  deemed  necessary  to  go  beyond  its  ex 
press  declaration,  is  seen  in  the  enactment  of 
the  2d  section;  and  in  this  connection,  the  at- 
tention of  the  court  is  called  to  the  case  of  Oroves 
▼.  Slaughter,  15  Pet.,  449. 

It  is  further  said  that  the  enforcement  of 
these  contracts  would  likewise  violate  the  spirit 
of  the  XlVth  Amendment.  But  a  brief  refer- 
ence to  its  provisions  will  afford  a  complete  an- 
swer to  the  assertion. 

The  4th  section  declares  that  "neither  the 
United  States  nor  any  State  shall  assume  any 
debt  or  obligation  incurred  in  aid  of  the  insur- 
rection or  rebellion  against  the  United  States, 
or  any  claim  for  the  loss  or  emancipation  of  any 
slave." 

Now,  it  is  seen  that  claims  arising  out  of  the 
emancipation,  was,  in  the  legislative  mind,  the 
subject  to  be  dealt  with,  and  the  limit  of  action 
is  confined  to  the  declaration  that  no  such  claim 
shall  be  paid  by  the  United  Stal^^or  by  a  State. 

Here  was  the  appropriate  plabe  for  the  decla- 
ration (if  fit  to  be  made)  that  past  contracts  for 
slaves  thus  emancipated  shall  be  void  and  of  no 
effect. 

Silence,  as  to  this,  is  to  be  held  as  conclusive 
evidence  that  it  was  intended  to  be  excluded. 

It  is  insisted  it  would  violate  public  policy, 
to  enforce  these  contracts. 

But  can  it  ever  be  against  public  policy  to 
enforce  a  contract  which  was  protected  by  the 
laws  when  executed  ?  This  we  presume  is  the 
first  instance  in  which  such  a  doctrine  has  been 
announced  by  a  judicial  tribunal. 

If  these  contracts  are  made  void  by  the 
Amendment,  that  ends  the  question.  If  these 
Amendments  do  not  refer  to  them,  but  leave 
them  as  they  stood  before  their  adoption,  by 
what  right  has  a  court  of  the  United  States  to 
assume  the  authority  to  declare  they  are  against 
public  policy? 

Davis  V.  Bk,  of  Eng„  2  Bing.,  893;  Richard- 
son V.  MeUish,  2  Bing.,  229. 

Giving  to  the  Xlilth  Amendment  its  full 
scope,  it  can  operate  alone  on  executory  con- 
tracts. In  such  contracts,  when  a  new  Taw  in- 
tervenes which  makes  it  unlawful  or  impossi- 
ble, they  are  annulled.  The  unlawfulness  ex- 
ists in  such  cases  when  the  contract  is  be  per- 
formed: thus  if  the  contract  now  sued  were 
for  the  delivery  of  slaves  at  a  time  subsequent 
to  the  adoption  of  the  Amendment. 

But  here  the  contract  of  sale  was  perfected 
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in  1856.  The  defendant  is  called  upon  to  pay 
his  note  for  the  purchase  money.  What  is  un- 
lawful in  his  doing  so?  We  invite  the  attention 
of  the  court  to  the  case  of  Bradford  v.  Jenkins, 
41  Miss.,  828,  where  this  doctrine  is  very  clear- 
ly stated. 

Messrs.  Watkins  and  Rose,  for  defendant 
in  error: 

During  the  long  period  of  slavery  in  the  an- 
cient world .  although  the  subjection  of  the  slave 
was  more  complete  than  any  known  since,  the 
slave  was  never  considered  in  any  respect  as  a 
chattel.  He  was  regarded  merely  as  a  person 
under  the  dominion  of  the  father  of  the  family, 
with  which  he  was  incorporated,  whose  power 
over  his  own  children,  during  the  entire  period 
of  his  life  and  their  lives,  was  quite  as  unlim- 
ited and  despotic. 

Maine's  Ancient  Law,  ch.  V. 

On  the  revival  of  slavery  in  modem  times, 
the  despotic  feature  of  parental  power  having 
in  a  great  measure  disappeared,  it  had  ceased 
to  be  commensurate  with  that  exercised  by  the 
master  over  his  slave.  A  new  analogy  of  slav- 
ery with  property  was  discovered  and  another 
classification  of  the  law  adopted.  As  slaves 
might  be  sold,  they  were  treated  as  chattels. 
However,  the  character  of  the  institution  was 
in  no  respect  changed,  except  that  the  power 
of  the  master  was  diminished,  and  the  slave 
was  less  a  chattel  than  he  was  under  the  Ro- 
man law. 

Obviously,  to  say  that  the  slave  was  not  a 
person,  but  a  mere  thing,  would  in  common 
parlance  be  considered  a  gross  solecism.  But 
if  the  laws  have  given  to  this  condition  a  tech- 
nical attribute,  it  is  not  to  be  disregarded, 
though  it  be  but  a  fiction.  It  is  to  be  observed, 
however,  of  the  law,  that  where  it  resorts  to 
fictions  that  are  at  variance  with  common  reason 
or  experience,  it  is  usually  for  some  single  and 
peculiar  purpose,  and  the  fiction  is  abandoned 
as  soon  as  the  necessary  object  is  accomplished. 

The  slave  for  some  purposes  was  regarded  as 
property,  but  for  most  purposes  as  a  person. 
The  Federal  Constitutional  provision  as  to  the 
return  of  fugitives  from  labor  recognized  the 
status  of  slavery,  but  described  the  slave  as  a 
I>erson  held  to  service.  Slaves  were  entitled  to 
representation  in  Congress,  in  the  ratio  of  three 
fifths  to  one  free  person ;  which  was  a  recogni- 
tion of  slaves  as  persons,  and  was  never  consid- 
ered as  a  property  basis.  In  the  state  laws, 
for  most  purposes,  they  were  treated  as  persons 
capable  of  committing  crime,  protected  against 
excessive  wrong  and  susceptible  of  emancipa- 
tion. The  police  and  patrol  laws  were  made 
in  the  same  conception. 

It  is  from  the  same  standpoint  that  the  pres- 
ent State  Constitution  deals  with  the  subject, 
the  idea  of  property  being  wholly  eliminated. 
The  question  is,  whether  in  treating  slaves  sole- 
ly as  human  beings,  constituting  a  part  of  the 
social  organism,  the  power  of  the  State  is  lim- 
ited by  the  prior  connection  of  the  doctrine  of 
property  with  the  status  which  it  effects  to  de- 
stroy. If  the  State  may  not  deal  with  the  in- 
stitution as  being  what  it  was  for  nearly  every 
practical  purpose,  a  social  and  political  classifica- 
tion of  the  people  into  two  orders,  the  one  free 
and  the  other  slaves,  then  it  is  hard  to  see  how 
slavery  could  ever  be  legitimately  ended. 

The  organhsation  and  the  arrangement  of  the 
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internal  structure  of  society  is,  doubtless,  the 
roost  fundamental  and  indispensable  of  all  the 
functions  of  sovereignty.  It  was  on  this  basis 
that  slavery  itself  rested ;  that  it  was  a  domestic 
institution  throughout,  and  subject  to  none  but 
domestic  laws.  No  doctrine  that  the  obliga- 
tion of  contracts  could  not  be  impair»l  ever 
curtailed  the  sway  of  slavery. 

The  term  **  contract,"  within  the  meaning  of 
the  Federal  Constitution,  does  not  include  any 
rights  or  interest  growingyout  of  public  policy. 

Bedg.  Const.  Law,  683. 

Judge  Story  says:  "  That  the  framers  of  the 
Constitution  did  not  intend  to  restrain  the 
States  in  the  regulation  of  their  civil  institutions 
adopted  for  internal  government  is  admitted, 
and  it  has  never  been  so  construed." 

2  Const.,  sec.  1392. 

The  case  of  Butler  v.  Pa.,  cited  by  the  court 
below,  sufficiently  shows  that  any  change  in 
the  general  structure  of  society  is  not  prohib- 
ited oy  the  Federal  Constitution,  though  indi 
vidua!  loss  may  be  the  result. 

In  OonLer  v.  Oeorgetown,  6  Wheat.,  597,  it 
was  held  that  the  principle  in  question  did  not 
apply  to  a  change  in  an  ordinance  made  by 
the  City  Council,  which  the  public  good  re- 
quired, although  a  contract  made  by  the  corpo- 
ration might  l^  afifected  thereby. 

Dartmouth  College  v.  lFaodi^ard,4  Wheat., 627. 

It  is  admitted  that  if  slaves  could  be  consid 
ered  as  nothing  but  property,  the  prohibition  of 
the  Federal  Constitution  might  prevail;  but 
that  the  State  may  properly  regard  them  as 
persons  and  has  done  so,  and  may  legislate  for 
their  best  interests  as  such,  and  for  the  general 
advantage  of  all  other  members  of  the  commu 
nity,altliough  in  such  re  organization,  some  con 
tract  should,  with  manv  other  rights,  be  lost, 
is  a  necessary  corollary  from  the  very  power  to 
emancipate. 

There  is  no  inhibition  in  the  Federal  Consti 
tution  against  the  passage  of  retrospective  laws 
by  the  several  Stales.  There  are  very  many 
cases  where  a  contract  is  declared  to  be  void  by 
statute,  before  and  at  the  time  the  contract 
is  made.  A  law  may  be  afterwards  passed, 
however,  which  will  not  only  repeal  such  a 
statute,  but  which  shall  also  annul  it,  leaving 
the  contract  as  much  unaffected  by  it  as  if  it 
had  never  existed.  This  is  a  direct  legislative 
alteration  of  the  rights  and  pecuniary  standing 
of  the  parties,  to  the  extent  of  the  interest 
which  the  contract  involves,  by  making  with  a 
mere  breath,  that  thing  a  contract  which  be- 
fore was  no  contract,  because  of  the  want  of 
the  essential  element  of  legality.  We  cite  three 
cases,  as  illustrating  a  principle  not  unfamiliar. 

Baugher  v.  Nelson,  9  Gill,  299;  Curtis  v. 
Leaviit,  17  Barb.,  311;  Wdtsoth  v.  Mercer,  8 
Pet.,  108. 

In  one  such  case  the  Supreme  Court  of  Mas- 
sachusetts, said:  "The  truth  is,  there  is  no  such 
thing  as  a  vested  right  to  do  a  wrong;  and  the 
Legislature  which,  in  its  Acts  not  expressly  au- 
thorized b^  the  Constitution,  limits  itself  to  cor- 
recting mistakes  and  to  providing  remedies  for 
the  furtherance  of  justice,  cannot  be  charged 
with  violating  its  duty  or  exceeding  its  au- 
thority. 

Foster  v.  Bk.,  16  Mass.,  245. 

The  right  of  personal  liberty  is  a  natural 
right,  antecedent  to  all  laws.    The  laws  which 
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restrict  that  right,  bein^  repealed,  emancipation 
is  the  result.  If  the  Legislature  may  pass  re- 
troactive laws  to  protect  the  frailest  right  that 
exists,  in  the  essence  of  an  illegal  contract,  may 
it  not  do  so  to  protect  a  fundamental  right  more 
to  be  cherished  than  any  that  grow  out  of  any 
contract?  But  it  may  be  said  that  these  retro- 
spective statutes  are  never  allowed  to  affect  the 
rights  of  third  persons.  But  here  there  are  no 
third  persons.  The  slave,  the  buyer  and  the 
seller  are  all  principal  parties,  and  these  notes 
represent  so  much  of  the  institution  of  slavery, 
which  is  dead. 

At  this  day,  and  the  hour  of  it,  we  presume 
that  it  will  hardly  be  seriously  denied  that  Afri- 
can slavery  was  a  creature  of  the  statutes  of  the 
several  States  and  Colonies. 

If  slavery  were  a  common  law  institution,  it 
is  strange  that  it  has  no  place  in  the  old  tracts 
and  abridgements.  The  same  argument  that 
would  make  slavery  a  common  law  institution, 
would  incorporate  the  customs  of  the  ancient 
Britons  as  described  by  CsBsar  and  Tacitue,  and 
all  the  clandestine  and  unreco^izedactsof  any 
number  of  men  in  the  City  of  London;  making 
a  compendium  of  all  the  follies  and  wrongs  of 
liumanity.  No  more  competent  or  trustworthy 
witness  has  appeared  than  Lord  Mansfield.  If 
his  decision  has  been  criticised,  few  have  stood 
their  ground  so  well.  It  has  received  the  ex- 
pressed sanction  of  this  court,  which  has  said 
that  "  the  state  of  slavery  is  deemed  to  be  a 
mere  municipal  regulation,  founded  upon  and 
limited  to  the  range  of  the  territorial  lawa'* 
Priggy.  Pa.,  16  Pet.,  611. 

Slavery  wa&  not  the  creature  of  any  one  stat- 
ute but  of  a  variety  of  such,  forming  complex 
and  voluminous  codes.  These  have  all  been  re- 
pealed by  the  XII  1th  Amendment.  The  effect 
of  such  repeal  was,  to  destroy  at  once  all  reme- 
dies growing  out  of  such  statutes.  The  foun- 
dation being  destroyed,  the  superstructure  falls 
with  it.  SubUUo  fundamerUo,  eadit  opus.  1 
Poth.  Obi.,  615. 

The  repeal  in  this  case  being  made  by  the 
people  of  the  United  States  in  its  character  of 
absolute  and  unlimited  sovereignty,  the  Act 
cannot  have  any  less  force  than  an  Act  of  the 
British  Parliament.  When  an  Act  of  Parlia- 
ment is  repealed, it  must  be  considered  the  same 
as  if  it  had  never  existed,  unless  exceptions  are 
made  in  the  repealing  statute. 

Surteen  v.  Ellison,  4  Man.  &  Ry.,  586;  8.  C. 
9  Barn.  &  C,  750;  Key  v.  Ooodwin,  4  Moo.  & 
P.,  841;  Smith,  Const.,  sec.  759;  Dwarr.  SUI.. 
676;  Butler  v.  Palmer,  1  Hill,  824,  and  cases 
there  cited. 

The  expressed  or  implied  guaranties  of 
vested  rights,  or  of  the  mviolaoility  of  con- 
tracts, llnds  no  place,  however,  in  the  proper 
construction  of  these  Amendments,  which  are 
in  themselves  a  repeal  of  all  guaranties  to 
the  extent  of  their  legitimate  operation.  If 
there  were  any  seeming  hardship  in  the  case 
(and  that  is  quite  the  other  way)  it  is  pre- 
sumed to  be  compensated  by  the  ^reaX  ob- 
jects which  the  Constitution  keeps  in  view: 
which  are  "  To  form  a  more  perfect  union,  es- 
tablish justice,  insure  domestic  tranquillity,  pro 
vide  for  the  common  defense,  promote  the  gen- 
eral welfare,  and  secure  the  blessings  of  liberty 
to  ourselves  and  our  posterity."  These  AmrntS 
ments  except  from  the  Constitution,  as  it  pn^ 
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viously  stood,  so  much  as  may  be  io  conflict 
with  them.  Johnson  y.  Tompki'M^  1  Bald. ,  598. 

Section  4  of  the  XlVth  Amendment  is  not 
remedial,  but  declaratory  of  the  existing  law ; 
and  is  designed  to  restrict  all  the  departments 
of  the  government  in  questioning  certain  prin- 
ciples there  announced.  If  it  establishes  the 
validity  of  the  public  debt  of  the  United  States, 
it  is  because  the  public  debt  is  deemed  of  itself 
valid, as  resting  on  such  principles  of  public  faith 
and  Justice  that  it  ought  #ot  to  be  denied.  By 
the  Fame  reasoning, other  possible  claims  against 
the  government,  araon^  others,  •*  any  claim  for 
the  loss  or  emancipation  of  any  slave,''  is  de- 
clared to  be  one  which  shall  not  be  assumed  by 
the  United  States  nor  any  State,  all  such  claims 
being  held  to  be  '*  illegal  and  void;"  not  that 
they  were  made  illegal  and  void,  but  that  in 
themselves  they  are  so ;  for  it  cannot  be  con 
tended  that  this  section  is  the  repudiation  of 
any  just  deman^.  In  matters  of  contract,  that 
is,  the  rules  of  mterpretation  and  the  measures 
of  right  and  justice,  are  nowise  different  where 
the  government  is  a  party,  from  those  which 
apply  where  the  transaction  is  between  private 
individuals.  If  a  principle,  large  enough  and 
true  enough  to  have  been  consecrated  by  adop- 
tion into  ine  organic  law,  is  to  prevail,  then  the 
claims  sued  on  here  are  equally  illegal  and  void, 
there  being  no  special  grace  or  merit  to  rescue 
them. 

Here,  however,  we  are  confronted  by  an  ad 
verse  argument  that  says,  that  if  it  had  been  the 
intention  of  the  XlVth  Amendment  to  declare 
these  contracts  insupportable,  it  would  have 
been  easy  so  to  say.  Such  inniLsndoes  are  often 
to  be  met  with  in  legal  tracts,  and  usually  they 
amount,  at  best,  to  a  mere  begging  of  the  ques 
tion.     The  statute  can  never  contain  such  ex 
act  directions  as  shall  meet  the  exigency  of 
every  case  that  may  arise  with  an  explicit  an- 
8wer 

See  Osborn  v.  Bk„  9  Wheat.,  865;  Oelpcke  v. 
Dulnique,  1  Wall,  220  (68  U.  S.,  XVII.,  530); 
U.  8.  V.  Bablntt,  1  Black,  61  (66  U.  S.,  XVll., 
96);  McCuOochv.  Md,,  4  Wheat.,  406;  Bank  v. 
Deveaux,  5  Crauch,  87;  Martin  v.  Hunter,  1 
Wheat.,  826;  R.  L  v.  Mass.,  12  Pet..  657. 

The  contracts  in  these  cases  were  legal  at  the 
time  that  they  were  made,  but,  by  the  XI 1 1th 
and  XlVth  Amendments,  they  would  be  illegal 
if  made  now.  The  enforcement  of  such  con 
tracts  is  made  impossible  by  the  simple  fact 
that  they  would  be  illegal  if  entered  into  now. 

'*  If,  from  a  change  in  the  political  relations 
and  circumstances  of  this  country  with  refer- 
ence to  any  other,  contracts  which  were  fairly 
and  lawfully  made  at  the  time  have  become 
incapable  of  being  any  longer  carried  into  ef- 
fect, without  derogating  from  the  clear  public 
duty  which  a  British  subject  owes  to  his  sov- 
ereign and  the  State  of  which  be  is  a  member, 
the  non-performance  of  a  contract  in  a  State  so 
circumstanced,  is  not  only  excusable,  but  a  mat- 
ter of  peremptory  duty;  an  obligation  on  the 
part  01  the  subject. 

Lord  EUenborough  in  Atkinson  v.  Ritchie,  10 
East,  580;  Abb.  Ship.,  596;  Brown  w.  Delano, 
12  Mass.,  370;  LoriUard  v.  Painter,  15  Johns., 
14;  8.  C,  16  .Johns.,  848;  Odfin  v.  Ins.  Co.,  2 
Wash.  (C.  C),  812;  JScott  v.  Libby,  2  Johns., 
8;56. 

In  Touteng  v.  JIubbard,  3  Bos.  &  P.,  296,  the 

See  18  Wall. 


court  said  that  "  When  the  policy  of  the  States 
intervenes  and  prevents  the  performance  of  the 
contract,  the  party  will  be  excused." 

See.  also,  Barker  y.  Hodgson,  8  Maule  &  S., 
267;  Ecans  v.  Hutton,  4  Man.  &  Gr.  (43  Eng.  C. 
L.).  954. 

The  contract  in  this  instance  being  made  il- 
legal by  constitutional  Amendments,  the  effect 
cannot  be  less  than  that  of  an  Act  of  Parlia- 
ment under  like  conditions. 

Mr.  Justice  Swayne  delivered  the  opinion 
of  the  court: 

This  is  a  writ  of  error  to  the  Circuit  Court  of 
the  United  States  for  the  District  of  Arkansas. 

The  plaintiff  in  error  brought  this  suit  on  the 
10th  of  February,  1869,  in  that  court,  and  de- 
clared upon  a  promissory  note  made  to  him  by 
the  defendants  in  error  for  $1,300.  dated  March 
26th,  A.  D.  1861.  and  payable  on  the  26th  day 
of  December  following,  with  interest  at  the 
rate  of  ten  per  cent,  from  date.  The  defend- 
ants pleaded  that  the  instrument  sued  upon 
was  given  in  consideration  of  the  conveyance 
of  a  certain  negro  slave  for  life,  and  none  other; 
and  that  at  the  time  of  the  makin|^of  the  instru- 
ment the  plaintiff,  by  his  authorized  agent,  ex- 
ecuted to  the  defendant  a  bill  of  sale,  as  follows: 

**  March  20lh.  1861. 

For  the  consideration  of  $1,300  I  hereby 
transfer  all  the  right,  title  and  interest  I  have 
to  a  negro  boy  named  Albert,  aged  about  twenty- 
three  years.  I  warrant  said  negro  to  be  sound 
in  body  and  mind,  and  a  slave  for  life;  and  I 
also  warrant  the  title  to  said  boy  clear  and  per- 
fect." 

And  that  the  said  negro  soon  thereafter,  to 
wit:  on  the  first  day  of  January,  1862, was  liber- 
ated by  the  United  States  Government,  the  said 
slave  being  then  alive,  and  that  the  plaintiff 
ought  not,  therefore,  to  recover.  The  plaintiff 
demurred.  The  court  overruled  the  demurrer, 
and  the  plaintiff  electing  to  stand  by  it,  the 
court  gave  judgment  for  the  defendants.  This 
writ  of  error  has  brought  the  case  here  for  re- 
view. 

The  question  presented  for  our  determina- 
tion is,  whether  the  court  erred  in  overruling 
the  demurrer;  or,  in  other  words,  whether  the 
facts  pleaded  were  sufllcient  to  bar  the  action. 

We  lay  out  of  view  in  limine  the  Constitu- 
tion of  Arkansas  of  1868,  which  annuls  all  con- 
tracts for  the  purchase  or  sale  of  slaves,  and 
declares  that  no  court  of  the  State  should  take 
cognizance  of  any  suit  founded  on  such  a  con- 
tract, and  that  nothing  should  ever  be  collected 
upon  any  judgment  or  decree  which  had  been, 
or  should  thereafter  be,  '•rendered  upon  any 
such  contract  or  obligation."  It  is  sufficient 
to  remark  that  as  to  all  prior  transactions  the 
Constitution  is  in  each  of  the  particulars  speci- 
fied clearly  in  conflict  with  that  clause  of  the 
Constitution  of  the  United  States  which  or- 
dains that  **no  Slate  shall  ♦  »  ♦  pass 
any  law  irapairini;  the  obligation  of  contracts." 
Von  Hoffman  v.  Quincj/,  4  Wall.,  535  [71  U.  S., 
XVIII. ,  403J ;  White  v.  Hart  [ante,  685J  just  de- 
cided. Nor  do  we  deem  it  necessary  to  discuss 
the  validity  of  the  contract  here  m  question 
when  it  was  entered  into.  Being  valid  when 
and  where  it  was  made,  it  was  so  everywhere. 
With  certain  qualifications  not  necessary  to  be 
considered  in  this  case,  this  is  the  rule  of  tlic 
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law  of  nations.  Jtidgs  Story  says:  "  The  rule 
is  founded  not  merely  on  the  convenience,  but 
on  the  necessity  of  nations;  for  otherwise  it 
would  be  impracticable  for  them  to  carry  on 
an  extensive  intercourse  and  commerce  with 
each  other."  Story's  Conflict  of  Laws  (Red 
field)  sec.  242. 

It  may  be  safely  asserted  that  this  contract, 
when  made,  could  have  been  enforced  in  the 
courts  of  every  State  of  the  Union,  and  in  the 
courts  of  every  civilized  country  elsewhere.  In 
the  celebrated  case  of  Somernet,  Lord  Mansfield 
said :  "  A  contract  for  the  sale  of  a  slave  is  good 
here;  the  sale  is  a  matter  to  which  the  law  prop- 
erly and  readily  attaches,  and  will  maintain  the 
price  according  to  the  agreement.  But  here  the 
person  of  the  blave  himself  is  immediately  the 
object  of  inquiry,  which  makes  a  very  material 
difference."  20  Hate.  St.  2V..  79;  Madrazo  v. 
WiUe9,  8  Barn.  &  Aid.,  853;  Santos  v.  lUidge, 
98  Eng.  C.  L.,  861 ;  The  Antelope,  10  Wheat., 
66;  Emermn  v.  Ilotoland,  1  Mas.  C.  C.  R..  50; 
Otm.y.  AteH,  18  Pick.,  215;  Orates  v.  Slavghter, 
15  Pet.,  449:  Andrews  v.  Hensler,  6  Wall.,  254 
[73  U.  S..  XVIIL,  737]. 

Nor  is  there  any  question  as  to  an  implied 
warranty,  of  title  or  otherwise.  There  being 
an  express  warranty,  that  must  be  taken  to  con- 
tain the  entire  contract  on  the  part  of  the  seller. 
This  warranty  embraces  four  points:  that  the 
slave  was  sound  in  body;  that  he  was  sound  in 
mind ;  that  he  was  a  slave  for  life,  and  that  the 
seller's  title  was  perfect. 

It  is  not  averred  or  claimed  that  the  warranty 
was  false  when  it  was  given,  in  either  of  these 
particulars.  The  title  to  the  slave  passed  at 
that  time,  and  if  the  warranty  were  true  then, 
no  breach  could  be  wrought  by  any  after  event. 
Let  it  be  supposed  that,  subsequently,  a  lesion 
of  the  brain  of  the  slave  occurred,  and  that 
permanent  insanity  ensued ;  or  that,  from  sub- 
sequent disease,  he  became  a  cripple  for  life,  or 
died;  or  that,  by  the  subsequent  exercise  of 
the  power  of  eminent  domain,  the  State  appro 
priated  his  ownership  and  possession  to  her- 
self; can  there  be  a  doubt  that  neither  of  these 
things  would  have  involved  any  liability  on 
the  part  of  the  seller?  He  was  not  a  perpetual 
assurer  of  soundness  of  mind,  health  of  body, 
or  continuity  of  title.  A  change  of  the  owner 
ship  and  possession  of  real  estate  by  the  process 
of  eminent  domain  is  not  a  violation  of  the  cov- 
enant for  quiet  enjoyment.  F^rost  v.  Earnest, 
4  Whart. ,  b6 ;  Ellis  v.  Welch,  6  Mass. ,  246.  Nor 
is  it  such  an  eviction  as  will  support  an  action  for 
a  breach  of  the  covenant  of  general  warranty. 
In  Dobbins  v.  Brown,  12  Pa.  St.,  80.  Bailey  v. 
MUtenburger,  31  M,  41,  it  was  said  by  the  court- 
*'  It  will  scarcely  be  thought  that  a  covenant 
of  warranty  extends  to  the  Stale  in  the  exercise 
of  its  emment  domain.  Like  any  oth^r  cove- 
nant, it  must  be  restrained  to  what  was  sup 
posed  to  be  the  matter  in  view.  No  grantor 
who  warrants  the  possession  dreams  that  he 
covenants  against  the  entry  of  the  State  to 
make  a  railroad  or  a  canal,  nor  would  it  be  a 
sound  interpretation  of  the  contract  that  would 
make  him  liable  for  it.  An  explicit  covenant 
against  all  the  world  would  bind  him;  but  the 
law  is  not  so  unreasonable  as  to  imply  it." 

In  Bailey  v.  MUtenberger,  31  Pa.,  41.  it  was 
said :  *  'It  has  never  been  supposed  that  the  vend- 
or or  veudce  coniemplated  a  warranty  against 


the  exercise  of  this  power  whenever  the  public 
good  or  convenience  might  require  it" 

These  remarks  are  strikingly  apposite  to  the 
point  here  under  consideration  As  r^ard<i 
the  principle  involved,  we  see  nothing  to  dis- 
tinguish those  cases  from  the  one  before  us. 
In  all  of  them  the  property  was  lost  to  the 
owner  by  the  paramount  act  of  the  State,  which 
neither  party  anticipated,  and  in  regard  to 
which  the  contract  was  silent.  Emancipation 
and  the  eminent  domain  work  the  same  result 
as  regards  the  title  and  possession  of  the  owner. 
Both  are  put  to  an  end.  Why  should  the  seller 
be  liable  in  one  case  and  not  m  the  other?  We 
can  see  no  foundation,  in  reason  or  principle, 
for  such  a  claim. 

It  was  formerly  held  that  there  could  be  no 
warranty  against  a  future  event.  It  ia  now 
well  settled  that  the  law  is  otherwise.  Benj. 
Sales,  463.  The  buyer  might  have  guarded 
against  his  loss  bv  a  guaranty  a^inst  the  event 
which  has  causea  it.  We  are  asked,  in  effect, 
to  interpolate  such  a  stipulation  and  to  enforce 
it,  as  if  such  were  the  agreement  of  the  partie«>. 
This  we  have  no  power  to  do.  Our  duty  is 
not  to  make  contracts,  for  the  parties,  but  to 
administer  them  as  we  find  them.  Parties  mast 
take  the  consequences,  both  of  what  is  stipu- 
lated and  of  what  is  admitted.  We  can  neither 
detract  from  one  nor  supply  the  other.  Ikr- 
mott  V.  Jones,  2  Wall.,  1  [69  U.  S.,  XVIL,  762]; 
Bevell  V.  Hussey,  2  Ball  &  B.,  287. 

Where  an  article  is  on  sale  in  the  market, 
and  there  is  no  fraud  on  the  part  of  the  seller, 
and  the  buyer  gets  what  he  intended  to  buy,  he 
is  liable  for  the  purchase  price,  though  the  ar- 
ticle turns  out  to  be  worthless.  Thus,  where 
certain  railroad  scrip  had  been  openly  sold  in 
London  for  several  months,  but  was  subse- 
quently repudiated  by  the  directors  of  the  com- 
pany as  having  been  signed  and  issued  by  the 
secretary  without  authority,  it  was  held  that 
the  buyer  could  not  set  up  as  a  defense  a  fail- 
ure of  consideration.  Lambert  v.  Heaifi,  15 
Mees.  &  W.,  487;  Lawes  v.  Parser,  6  Ell.  <&  B,, 
930.  These  cases  go  further  than  it  is  neces- 
sary for  as  to  go  in  order  to  sustain  the  liability 
of  the  defendants  upon  the  contract  here  m 
question.  There,  as  in  this  case,  the  buyer 
might  have  protected  himself  by  a  proper  war- 
ranty, but  had  failed  to  do  so. 

But  we  think  the  exact  point  here  under  con- 
sideration was  settled  by  the  Court  of  Queen's 
Bench  in  MitieUidzer  v.  FaUarton,  0  Ad.  <fc 
E.  (N.  S.),  989.  That  case  so  far  as  it  is  nee 
essary  to  state  it  was  this:  the  contract  was 
made  at  Burbice,  in  British  Guiana.  The 
plaintiff  sold  to  the  defendant  the  services  of 
one  hundred  and  tifty-three  apprentice  latxirers 
who  had  been  slaves,  for  £7,800,  payable  in 
six  annual  install mt^nts  of  £1,800  each.  The 
defendant  paid  four  installments.  The  ap- 
prentices were  then  declared  free  by  the  local 
Governor  and  Council.  The  defendant  refused 
to  pay  the  last  two  installments.  The  suit  was 
brought  to  recover  them.  The  court  hehl  that 
the  plaintiff  was  entitled  to  judgment,"  though 
the  Legislature  had  determined  the  apprentici- 
ship  before  they  became  due." 

Lord  Chief  Justice  Denman  said:  *'My 
Brother  Weightman  asked  during  the  argu- 
ment, what  would  have  been  the  result,  if  ut 
the  end  of  a  year  the  services  had  h\xn  dcui 
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mined  by  the  act  of  God,  and  to  this  no  suffi- 
cient answer  was  given.  ♦  *  ♦  The  plaint- 
iff's right  vested  when  the  bargain  was  made. 
The  subsequent  interference  of  the  colonial 
Legislature  does  not  prevent  his  recovering 
what  was  then  stipulated  for." 

Williams,  Justice,  said:  *•  The  whole  question 
is,  who  shall  bear  the  loss  occasioned  by  a  vis 
major  f  And  that  depends  much  upon  the  ques- 
tion, who  was  the  proprietor  when  that  loss 
was  occasioned?  The  property  in  the  services 
of  these  laborers  had  been  transferred  to  the 
defendant.  Then  the  question  is  analogous  to 
those  which  often  arise  in  cases  of  loss  by  fire ;  as 
whether  the  goods  were  in  transitu  or  the  transit 
was  ended.  If  the  property  had  passed,  and 
the  residue  of  it  was  destroyed  by  a  ma  major ^ 
the  loss  must  fall  upon  the  proprietor  of  the 
thing,  namely :  of  the  services  during  the  unex- 
pired term. "  The  other  justices  expressed  them- 
selves to  the  same  effect,  and  the  judgment  was 
unanimously  given. 

If  all  the  buildings  upon  leasehold  premises 
be  destroyed  by  fire,  the  lessee  is, nevertheless, 
liable  for  the  full  amount  of  the  rent  during 
the  residue  of  the  term.  Baker  v.  IloUpzaffeU, 
4  Taunt.,  45.  And  if  he  has  covenanted  to  re- 
pair, he  must  also  rebuild.  Phillips  v.  Stevens, 
16  Mass.,  238.  So,  if  a  fire  occur  after  the  con- 
tract uf  sale,  but  before  the  conveyance  is  exe- 
cuted, the  loss  must  be  borne  by  the  buyer. 
Sug.  Vend.,  291. 

All  contracts  are  inherently  subject  to  the 
paramount  power  of  the  sovereign,  and  the  ex- 
ercise of  such  power  is  never  understood  to  in- 
volve their  violation,  and  is  not  within  that  pro 
vision  of  the  National  Constitution  which  for- 
bids a  State  to  pass  laws  impairing  their  obli^a 
tion.  The  power  acts  upon  the  property  which 
is  the  subject  of  the  contract,  and  not  upon 
the  con  tract  itself.  West  Ricer  Bridge  Co.  v.  Vix, 
6  How.,  532,  536. 

Such,  also,  is  the  rule  of  the  French  law  and 
such  was  the  Roman  law.  The  seller  is  not 
bound  to  warrant  the  buyer  against  acts  of 
mere  force,  violence  and  casualties,  nor  against 
the  act  of  the  sovereign.  1  Domat.  part  l,book 
l.tit.  2,  sec.  10,  paragraph  4.  **  After  the  bargain 
is  completed, the  purchaser  stands  to  all  losses." 
Digest  2,  14,  77,  Cooper's  Justinian,  615.  The 
case  is  one  in  which  the  maxim  applies,  Bes 
peril  suo  domino.  Meredith's  Emerigon,  419; 
Paine  v.  MelUr,  6  Ves.,  349. 

It  has  been  earnestly  insisted  that  contracts 
for  the  purchase  and  sale  of  slaves  are  contrary 
to  natural  justice  and  right,  and  have  no  valid- 
ity unless  sustained  by  positive  law ;  that  the 
right  to  enforce  them  rests  upon  the  same 
foundation,  and  that  when  the  institution  is 
abolished,  all  such  contracts  and  the  means  of 
their  enforcement,  unless  expressly  saved,  are 
thereby  destroyed.  Slavery  was  originally  in- 
troduced into  the  American  Colonies  by  the 
mother  country,  and  into  some  of  them  against 
their  will  and  protestations.  In  most,  if  not  all 
of  them,  it  rested  upon  universally  recognized 
custom,  and  there  were  no  statutes  legalizing 
its  existence  more  than  there  were  legalizing 
the  tenure  of  any  other  species  of  personal  prop 
erly.  Though  contrary  to  the  law  of  nature  it 
was  recognized  by  the  law  of  nations.  The  atro- 
cious trafiic  in  human  beings,  torn  from  their 
country  to  be  transported  to  hopeless  bondage 
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in  other  lands,  known  as  the  slave  trade,  was 
also  sanctioned  by  the  latter  code.  1  Wild.  Int. 
Law,  70;  Dana's  Wheat.,  199;  The  Antelope,  10 
Wheat..  67;  Le Louis,  2  Dod.,  210. 

Where  the  traffic  was  carried  on  by  the  sub- 
jects of  governments  which  had  forbidden  it,  a 
different  rule  was  applied.     TheAmedie,  1  Ac- 
ton, 240;  Tfie  Diana,  1  Dod.,  95;  The  Fortuna,\ 
Dod.,  81.  Humane  and  just  sentiments  upon  the 
subject  were  of  slow  growth  in  the  minds  of 
publicists.  I  Phillmore's  Law  of  Nations,  316. 
The  institution  has  existed  largely  under  the  au- 
thority of  the  most  enlightened  nations  of  an- 
cient and  modern  times.  Wherever  found,  the 
rights  of  the  owner  have  been  regarded  there  as 
surrounded  by  the  same  sanctions  and  covered 
by  the  same  protection  as  other  property.     Le 
Louis,  2  Dod.,  250.    The  British  Government 
paid  for  the  slaves  carried  off  by  its  troops 
from  this  country,  in  the  war  of  1812,  as  they 
did  for  other  private  property  in  the  same  cate- 
gory.    Lawrence's  Wheat. ,  496.  The  Constitu- 
tion of  the  United  States  guarantied  the  return 
of  persons  * '  held  to  service  or  labor  in  one 
State  under  the  laws  thereof,  escaping  into  an- 
other."   **  The  object  of  this  clause  was  to  se- 
cure to  the  citizens  of  the  slaveholding  States 
the  complete  right  and  title  of  ownership  in 
their  slaves  as  property  in  every  State  in  the 
Union,  into  which  they  might  escape."    His- 
torically .it  is  known  that  without  this  provis- 
ion, the  Constitution    would  not  have  been 
adopted,  and  the  Union  could  not  have  been 
formed.     JPrigg  y,  Pennsylvania,  16  Pet.,  611. 
But  without  considering  at  length  the  several 
assumptions  of  the  proposition,  it  is  a  sufficient 
answer  to  say  that  when  the  18th  Amendment 
to  the  Constitution  of  the  United  States  was 
adopted,  the  rights  of  the  plaintiff  in  this  ac- 
tion had  become  legally  and  completely  vested. 
Rights  acquired  by  a  deed,  will  or  contract  of 
marriage,  or  other  contract  executed  according 
to  statutes  subsequently  repealed,  subsist  after- 
wards, as  they  were  before,  in  all  respects  as 
if  the  statutes  were  still  in  full  force.  'This  is  a 
principle  of  universal  jurisprudence.    It  is  nec- 
essary to  the  repose  and  welfare  of  all  commu- 
nities.   A  different  rule  would  shake  the  social 
fabric  to  its  foundations  and  let  in  a  flood  tide 
of  intolerable  evils.    It  would  be  contrary  to 
"  the  general  principles  of  law  and  reason," 
and  to  one  of  the  most  vital  ends  of  govern- 
ment.    Calder  v.  BuU,  8  Dall..  388.     The  doc- 
trines of  the  repeal  of  statutes  and  the  destruc- 
tion of  vested  rights  by  implication,  are  alike 
unfavored  in  the  law.     Neither  is  to  be  ad- 
mitted unless  the  implication  is  so  clear  as  to 
be  equivalent  to  an  explicit  declaration.  Every 
doubt  should  be  resolved  against  a  construction 
so  fraught  with  mischiefs.    There  is  nothing 
in  the  language  of  the  Amendment  which  in  the 
slightest  degree   warrants  the  inference  that 
those  who  framed  or  those  who  adopted  it  in- 
tended that  such  should  be  its  effect.    It  is 
wholly  silent  upon  the  subject.     The  proposi- 
tion, if  carried  out  in  this  case,  would,  in  ef 
feet,  take  away  one  man's  property  and  give  it 
to  another.     And  the  deprivation  would  be 
"  without  due  process  of  law. "    This  is  forbid- 
den by  the  fundamental  principles  of  the  social 
compact,  and  is  beyond  the  sphere  of  the  l*»gis- 
lative  authority  both  of  the  States  and  the  Na- 
Itiaa.  Taykn'Y,  /Vrter,  4  Hill,  140;  Wynehamer 
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V.  The  Pe(n>le,  18  N.  Y.,  894;  WUkin^an  v.  Le- 
land,  2  Pet.,  658.  What  would  be  the  effect  of 
an  amendment  of  the  National  Constitution 
reaching  so  far — if  such  a  thing  should  occur — 
it  is  not  necessary  to  consider,  as  no  such  ques- 
tion is  presented  in  the  case  before  us. 

Many  cases  have  been  decided  by  the  high 
est  state  courts  where  the  same  questions  arose 
which  we  have  been  called  upon  to  consider  in 
this  case.  In  very  nearlv  all  of  them  the  con- 
tract was  adjudged  to  be  valid,  and  was  en- 
forced. They  are  too  numerous  to  be  named. 
The  opinions  in  some  of  them  are  marked  by 
great  ability. 

Whatever  we  may  think  of  the  institution 
of  slavery  viewed  in  the  light  of  religion,  mor- 
als, humanity,  or  a  sound  political  economy — 
as  the  obligation  here  in  question  was  valid 
when  executed,  sitting  as  a  court  of  justice,  we 
have  no  choice  but  to  give  it  effect.  We  can- 
not regard  it  as  differing  in  its  legal  efficacy 
from  any  other  unexecuted  contract  to  pay 
money  made  upon  a  sufficient  consideration 
at  the  same  time  and  place.  Neither  in  the 
precedents  and  principles  of  the  common  law, 
nor  in  its  associated  svstem  of  equity  juris- 
prudence, nor  in  the  older  system  known  as 
the  civil  law,  is  there  anything  to  warrant  the 
result  contended  for  by  the  defendants  in  error. 
Neither  the  right-s  nor  the  interests  of  those  of 
the  colored  race  lately  in  bondage  are  affected 
by  tj^ie  conclusions  we  have  reached.  This  opin- 
ion decides  nothing  as  to  the  effect  of  President 
Lincoln's  Emancipation  Proclamation.  We 
have  had  no  occasion  to  consider  that  subject. 

Hie  judgment  below  is  reversed,  and  the  cattse 
will  be  remanded  to  the  Circuit  Court,  with  direc- 
tions to  proceed  in  conformity  to  this  opinion. 

Dissenting,  Mr,  Chirf  Justice  Chase. 

a  c I  Dili,  219 

Cited— 18  Wall .,  548 ;  92  U.  8.,  81 ;  8  Wood.  288-248 ; 
7  Bank.  Kefir.*  2&%  261,  268;1  D:ll.,  248.  258,  260;  39  N. 
J.  L.,  886 ;  26  Mich.,  54 ;  12  Am.  Rep.,  299  (26  Mich.,  54). 


THE  STEAMER  PATAPSCO.  her  Tackle, 
etc.,  Jamks  a.  Borland,  Claimant,  Appt., 

V. 

JAMES  BOYCE. 
(See  8.  C.  **  The  Palapseo,"  18  Wall.,  829-335.) 

Lien  on  wsselfor  supply  of  coal — entries  in  books 

explainable, 

1.  Where  ooal  is  furnished  to  a  vessel  in  n  for- 
eiffn  port  to  enable  her  to  make  her  voyage,  the  in- 
ference is,  that  the  credit  was  given  to  the  vessel, 
unless  it  can  be  inferred  that  the  master  had  funds 
or  the  owners  had  credit,  and  that  the  material  man 
knew  of  this,  or  knew  such  facts  as  should  have 
put  him  on  iaquiry. 

2.  If  the  credit  was  to  the  vessel  there  is  a  lien, 
and  the  burden  of  displaoinsr  it  is  on  the  claimant. 

8.  Entries  in  books  are  always  explainable,  and 
the  truth  of  the  transaction  can  be  shown  independ- 
ent of  them. 

[No.  140.] 
Arffued  Mar.  SI,  1872,     Decided  May,  6, 1872, 

Nora.— Lien  for  repairs  and  nccewariea  for  ves- 
sel, and  for  suppHea,  salvage  and  freight ;  proceed- 
ings in  rem  for.  See  note  to  Blaine  v.  The  Charles 
Carter,  8  U.  8.  (4  Cranoh),  328;  nMe  to  The  Pal- 
myra, 25  U.  S.  (12  Wheat ).  1 ;  and  wite  to  The  Gen- 
eral i>mith,  17  U.  S.  {I  WbeatJ  438. 
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APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Southern  District  of  New 
York. 

The  case  is  stated  by  the  court 

Mr,  C.  Donoliaeff  for  appellant. 

Messrs.  D.  MeMahon  and  0,  fforwitz,  for 
appellee: 

The  libelant  having  proven  a  sale  and  deliv- 
ery of  necessaries,  viz. :  coal, on  bofurd  of  a  steam- 
ship, used  by  it  in  its  navigation,  m  a  foreign 
port,  ordered  by  the  owner's  agent,  the  pie- 
sumption  of  law  would  be  that  the  goods  were 
purchased  on  the  credit  of  the  steamship  itself, 
and  the  claimants  must  displace  that  presump- 
tion. 

See,  Judge  Taney's  remarks  in  Thomas  y.  Os- 
bam,  19  How.,  22  (60  U.  8.,  XV..  584).  citing 
T/ie  Gen.  Smith,  4  Wheat.,  448;  ITie  Freeman 
V.  Buckingham,  18  How.,  182  (59  U.  S..  XV., 
841);  The  8t,  Jago  de  Cuba,  9  Wheat.,  417. 

Where  the  owners  of  a  steamboat  need  coal 
for  it,  and  have  none  on  hand,  but  actually  buy 
some  at  the  lowest  cash  price  in  a  foreign  port, 
the  pvesumption  of  law  would  be  that  they  had 
no  credit  to  buy  it  on  their  own  responsibility 
otherwise  than  for  cash.  If  the  material  man 
waives  the  preliminary,  cash  on  delivery,  the 
presumption  of  law  is,  that  he  does  not  do  it  on 
the  exclusive  credit  of  the  buyer,  but  rather  on 
the  credit  of  the  ship  to  which  it  was  delivered 
in  a  foreign  port,  live  Sea  Lark,  1  8pr.,  578. 

The  very  late  cases  of  The  Lulu,  10  Wall , 
192  (77  U.  8.,  XIX.,  906);  The  Kalorama,  10 
Wall.,  204  (77  U.  8.,  XIX..  941);  Th€  Custer, 
10  Wall.,  215  (77  U.  8., XIX.,  944);  The  Orape- 
shot,  9  Wall.,  129  (76  U.  8.,  XIX..  651);  The 
Ouy,9  Wall. ,758  (76  U.S.,  XIX., 710)  are  quite 
conclusive  in  favor  of  the  right  of  the  material 
man  in  this  case. 

Entries  in  books  are  always  explainable.  The 
proof  of  the  transaction  can  be  shown  independ- 
ently of  the  entry.  In  place  of  the  orders  of  the 
goods  for  The  Patapsco  by  name,  and  in  place 
of  the  delivery  on  that  steamer  itself,  and  of 
the  rendition  of  bills  aggregating  the  different 
deliveries  to  the  several  steamers  by  name,  and 
of  the  evidence  proving  a  delive^  on  the  faith 
of  the  implied  hypothecation  of  The  Patapsco, 
the  mere  entries  in  the  journal  and  ledger,  which 
are  not  the  originals,  ought  not  to  weigh  much 
on  the  subject  of  a  personal  credit  Even  the 
taking  of  the  company's  notes  would  not  create 
a  presumption  that  the  credit  was  personal,  and 
would  not  displace  a  bona  flde  lien  if  the  note 
were  surrendered  at  the  trial. 

The  Guy  (supra);  The  Kalorama  {supra^. 

Mr,  Justice  Davis  delivered  the  opinion  of 
the  court : 

Boyce,  a  coal  dealer  in  Baltimore,  filed  a  libel 
against  the  steamer  Patapsco,  in  the  District 
Court  of  New  York,  to  recover  a  demand  for 
six  separate  supplies  of  ooal  furnished  between 
the  ad  of  February  and  the  2Gth  of  March,  1806. 
to  the  steamer  Patapsco.  One  Borland  inter- 
vened as  claimant.  The  question  was,  whether 
the  coal  had  been  furnished  on  the  credit  of  the 
vessel,  or  on  that  of  her  owners  only.  The 
facts,  as  we  assume  them  from  the  weight  of 
evidence,  itself  somewhat  inconsistent,  were 
thus :  The  Commercial  Steamboat  C^mpanv,  a 
Corporation  of  Rhode  Island,  owned  and  cbar> 
terui  certain  steamers,  TbeKiQgfiaber,ctc.,  antl 
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used  them  as  a  line  of  steamers  from  New  York 
to  Baltimore.  The  Patapsco  was  chartered  by 
the  company  to  run  on  the  line,  and  registered 
at  New  York  in  the  individual  name  of  one  Ba- 
con, President  of  the  Company;  though  the  com- 
pany controlled  her.  The  company  had  an  agent 
at  Baltimore,  and  the  course  of  dealing  was  as 
follows: 

When  the  steamers  would  arrive  at  Baltimore, 
their  engineers  would  inform  this  agent  of  the 
amount  of  coal  they  needed  for  their  different 
vessels:  whereupon  the  agent  would  fill  up  a 
printed  calendar  circular,  directed  to  Boyce,  re- 
questing him  to  furnish  "  with  invoice'*  to  that 
steamer  by  name  (in  this  case  The  Patapsco) 
so  many  tons  of  coal;  saying  nothing  about 
charging  anybody.  Boyce  would  then  fill  up  a 
printed  order  to  his  clerk,  directing  him  to  fur- 
nish the  coal  to  the  steamer  named.  On  receipt 
of  this  latter  order,  the  coal  would  be  delivered 
on  board  the  steamer.  At  the  end  of  a  month, 
a  bill  would  be  made  of  all  deliverances  to  all 
the  boats.  The  object  of  making  out  a  general 
bill  at  the  end  of  each  month,  it  appears,  was 
to  avoid  a  multiplication  of  bills  and  for  the 
sake  of  convenience. 

The  entries  in  the  libelants'  journal  were  thus 
— one  example  showing  all : 

BALTDfORB^  March,  1860. 

Commercial  SfVt  Co.: 
80  Tons  Geo.  C'k  Bt'r  Kingfisher,  $7. .     $560 
25  "  "         Patapsco,       7,.       175 

80  "  •*         Kingfisher,    7..      560 

42  "  ••         Patapsco.       7..      294 


$1,589 
And  in  his  ledger,  they  were  thus: 
Commercial  St'b^t  Co.:           Dr. 
1866. 
Jany.  80th,   To  Coal  Ac $2,896.86 

••  Bituminous  Ac 2,968.60 

Feb.      "        **  Coal  Ac 790.00 

Feb.      "        "  Bituminous  Ac 2,416.10 

March  "        "  Coal  Ac 1,650. 

March   "        *"  Bituminous  Ac 1,589. 

April     "        '•  Coal  Ac 1,462.50 

"  Bituminous  Ac 65. 

May  16,  **  Cash  . .  89.10 

$18,761.66 
Cr. 

Feb.    5,  By  Cash '. . .  $3,000. 

"      9.  •*      "    1,000. 

*'     15,  *'      "     1,849.96 

Mar.  80,  "      **    Coal  Ac 78.50 

May     6,  •*      **     186.00 

June  80,  "      "    8,008.41 

"      "    *'    Balance 4,698.79 

$18,761.66 
Dr. 
To  Balance $4,698.79 

The  form  of  entries  of  the  libelants'  day-book 
did  not  appear;  the  claimant  waived  the  pro- 
duction 01  It  and  the  bills  rendered  to  the  com- 
pany were  not  produced. 

Tjie  coal  was  sold  at  the  lowest  price,  and  it 
was  necessary  for  The  Patapsco  to  make  her 
trips,  and  was  used  by  her  in  making  them.  The 
agent  of  the  steamship  company  stated  that 
"The  coal  bought  for  The  Patapsco  was  or- 
dered for  the  steamer  expressly,  but  on  account 
of  the  Commercial  Steamship  Compauy,  the 
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same  as  all  coal  was  ordered  and  bought  for  the 
several  steamers  constituting  the  line."  "  The 
owners  or  charterers  (he  added)  were  not  known 
in  the  transaction,  but  the  steamer  was  supposed 
to  belong  to  the  Commercial  Steamboat  Com- 
pany, by  the  parties  who  furnished  the  coal." 

During  the  whole  time  that  this  coal  was  fur- 
nished, the  steamboat  company  was  in  an  em- 
barrassed state,  and  on  the  8d  of  February,  on 
which  day  the  first  item  of  the  coal  for  which 
the  steamer  was  libeled,  was  furnished,  the 
steamship  company  executed  six  promissory 
notes  of  $7,500  each,  $45,000  in  all.  to  the  Balti- 
more and  Ohio  Railroad  Company;  following 
them  immediately  and  by  the  6th,  by  mortgages 
on  three  of  its  steamers  to  secure  payment. 
And  it  owed  a  balance  of  $25,800  to  the  Nep- 
tune Steamboat  Company  on  the  1st  of  Febru- 
ary. 1866,  so  much  remaining  due  for  money 
laid  out,  paid  or  advanced,  in  the  preceding 
year. 

On  the  2d  of  April.  1866.  nine  days  after  the 
last  item  of  coal  furnished  to  The  Patapsco,  the 
registered  owner.  Bacon,  executed  a  bill  of  sale 
of  her  to  Borland,  already  mentioned  as  the 
claimant  in  the  case,  to  secure  to  him  a  debt  of 
$10,500,and  on  the  10th  following  the  company 
failed  entirely ;  the  failure  being  followed  by 
attachments  to  a  very  large  amount,  much  of 
it  like  the  $25,800  already  mentioned,  for  mon- 
ey lent  or  debts  due  prior  to  the  8d  of  Febru- 
ary, 1866;  and  the  result  being  a  general  break 
up  of  the  company,  in  which  the  creditors  got 
but  a  small  portion  of  the  claims  from  Uie 
whole  effects  of  the  corporation. 

It  was  in  virtue  of  his  bill  of  sale  above  men- 
tioned that  Borland  contested  the  libelant's 
claim. 

The  district  court  dismissed  the  libel;  hold- 
ing that  there  was  no  credit  to  the  vessel.  The 
circuit  court,  on  appeal,  held  that  there  was, 
and  reversed  the  decree.  From  this  reversal 
Borland  appealed  to  this  court. 

Whether  the  coal  was  furnished  on  the  cred- 
it of  the  vessel,  or  of  the  owners,  is  the  only 
point  of  inquiry  in  this  case.  The  case  itself 
is  not  without  its  embarrassment^  for  the  evi- 
dence, in  some  of  its  aspects,  is  not  consistent 
with  either  theory,  but  the  weight  of  it,  in  our 
opinion,  enables  us  to  assert  the  lien  against  the 
ship. 

it  is  undisputed  that  The  Patapsco  was  in  a 
foreign  port,  and  that  the  coal  was  ordered  for 
her,  specifically  by  name,  and  delivered  to  the 
officers  in  charge  of  her.  It  is  equally  free 
from  dispute  that  the  supply  of  coal  was  neces- 
sary— indeed,  indispensable — to  enable  her  to 
make  her  voyage  at  all.  In  such  a  case  the  in- 
ference is,  tliat  the  credit  was  given  to  the  ves- 
sel, unless  it  can  be  inferred  that  the  master  had 
funds  or  the  owners  had  credit,  and  that  the 
material  man  knew  of  this,  or  knew  such  facts 
as  should  have  put  him  on  inquiry.  Ths  Lulu, 
10  Wall. .  192  [77  U.  ». .  XIX. ,  906].  There  is 
no  reason  to  suppose  that  the  master  had  funds 
or  the  owners  of  the  line  credit,  nor  that  the  li- 
belant was  guilty  of  laches.  On  the  contrary 
it  is  in  proof  that  the  company  which  owned 
the  line  of  steamships  was,  at  the  date  of  these 
transactions,  hopelessly  insolvent,  and  was  bor- 
rowing large  sums  of  money  on  a  mortgage 
of  its  steamers,  awa^  from  home,  and  in  the 
very  city  where  the  hbelant  resided.    It  would 

44  607 


480-497 


BUFBBMB  Ck>I7BT  OF  TSB  UKITBD  BtATBB. 


Dec.  Tsrm, 


be  strange  if  the  libelant  did  not  know  this  con- 
dition of  tilings  and,  in  the  absence  of  proof 
on  the  subject,  it  is  a  reasonable  inference  that 
he  did.  It  he  had  this  knowledge  it  would  be 
a  violent  presumption  to  suppose  that  he  relied 
on  the  credit  of  the  company  at  all  for  the  sup- 
plies which  he  furnished.  The  company  run- 
ning the  steamers  was  a  distant  corporation,  of 
'  no  established  name,  and  without  personal  lia- 
bility in  case  the  enterprise  recently  under- 
taken should  prove  a  failure,  and  it  is  hard  to 
believe  that  a  large  and.  intelligent  coal  mer- 
chant in  Baltimore,  in  dealing  with  this  corpo- 
ration, intended  to  renounce  his  claim  against 
the  steamers  in  case  he  was  not  paid.  It  is 
very  clear  that  there  was  no  credit  to  the  com 
pany  at  the  time  of  sale,  because  the  coal  was 
old  for  cash  at  the  lowest  market  price.  And 
when  the  libelant  waived  his  privilege  of  cash 
on  delivery,  and  put  the  coal  on  board  the  steam- 
ship, the  presumption  of  law  would  be  that  he 
thereby  gave  credit  to  the  steamship,and  not  to 
the  owners  thereof,  inasmuch  as  the  supplies 
were  f urnislied  in  a  foreign  port. 

IC  the  credit  was  to  the  vessel  there  is  a  lien, 
and  the  burden  of  displacing  it  is  on  the  claim- 
ant, fie  must  show,  affirmatively,  that  the 
credit  was  given  to  the  company  to  the  exclu- 
sion of  a  credit  to  the  vessel.  This  he  seeks  to 
do  by  the  form  of  charge  in  the  libelant's  Jour- 
nal and  ledger.  If  it  be  conceded  that  these 
entries  tend  to  support  this  position,  they  are 
far  from  being  conclusive  evidence  on  the  sub 
ject.  Entries  in  books  are  always  explainable, 
and  the  truth  of  the  transaction  can  be  shown 
independent  of  them.  The  form  of  charge  in 
any  book  of  original  entries  does  not  appear,  as 
the  day  book  was  not  called  for  by  the  claim- 
ants, nor  are  the  "invoices"  which  the  libelant 
was  directed  to  furnish  with  the  coal  produced. 
But.  from  the  form  of  entry  in  the  journal  it- 
self (where  the  amount  furnished  to  each  ves 
sel  is  set  opposite  to  its  name),  we  are  led  to 
the  conclusion  that  the  day-book  entries  which 
are  thus  journalized  were  debited  to  each 
steamer  by  name.  If  this  be  so,  the  journal 
entries  are  not  inconsistent  with  the  idea  of  the 
credit  being  given  on  the  security  of  the  ship. 
More  especially  is  this  apparent  when  it  is  proven 
that  the  reason  why  monthly  accounts  were 
made  out  to  the  steamboat  company  in  bulk 
was  for  the  sake  of  convenience,  and  to  save  a 
useless  accumulation  of  bills.  Therie  is  nothing 
besides  this  journal  entry  to  indicate  that  the 
coal  was  furnished  on  the  personal  credit  of  the 
company:  and,  as  the  other  facts  in  the  case  are 
in  favor  of  a  charge  direct  to  the  sleamnhip.we 
do  not  think  the  legal  inference  of  credit  to  the 
ship  is  removed. 

The  lien  of  material  men  for  supplies  in  a 
foreign  port  is  of  so  high  a  character  that,  in 
the  case  of  The  St.  Jago  de  Cuba,  9  Wheat., 
^9.  it  was  protected,  along  with  that  of  sea- 
men's wag(*8,  against  a  forfeiture  which  had 
accrued  to  the  United  States; and  the  recent  de 
cisions  in  this  court  have  had  the  effect  to  place 
this  lien  on  a  more  subHtantial  footing  than  some 
previous  ca»es  seem  to  have  left  it.  The  Grape- 
t^hot,  U  Wall  ,  129  [76  U.  8.,  XIX..  651]:  ne 
Lulu,  10  Wall..  192  [77  U.  8..  XIX..  91)6];  The 
Kalorama,  10  Wall..  204  [77  U.  S.,  XIX.,  941J. 

On  the  whole,  while  we  concede  that  the  caHe 
is  not  free  from  difficulty,  we  are  not  disposed 
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to  disturb  the  decree  of  the  circuit  court  in 
any  particular. 
Dwrw  affirmed . 

Cited-n  Wall.,  680 ;  20  Wall.,  164 ;  11  Blatchf..24S: 
U  Blatchf.,  42 ;  5  Hugrhes,  484 ;  8  Ben.,  23. 


REUBEN  8.  CARPENTIER,  Plff,  in    Err., 

Z.  MONTGOMERY  et  ajl, 

(See  8.  C,  13  Wall.,  480-497.) 

Survey,  when  necessary  to  identify  Mexican  lands 
—d^ectiee  boundary — effect  of  confirmation — 
equitaUe  rights, 

*  1.  Where  a  Spanish  or  Mexican  errant  of  lands 
in  California  does  not  Identify  the  precise  tract  of 
land  irranted,  either  by  description  or  by  reference, 
the  title  is  an  imperfect  one.  needin^r  the  further 
action  of  the  United  States  Government  to  make  it 
perfect. 

2.  Such  is  the  case  where  one  side  of  the  tract  is 
undefined,  or  one  of  the  exterior  boundary  lines 
cannot  be  located.  An  authoritative  survey  is  re- 
quired to  demonstrate  the  particular  tract  of  land 
granted. 

3.  A  confirmation  of  a  Spanish  or  Mexican  grant 
of  land  in  California  segregates  the  land  from  the 

f>ublic  domain  and  invests  the  confirmee  with  the 
egal  tit!e.  It  entitles  him  to  a  patent  for  the  land 
as  soon  as  the  requisite  survey  has  been  made.  No 
other  title  not  clothed  with  equal  solemnitieB  can 
be  set  up  against  the  confirmee  or  his  assigns,  in  an 
action  of  ejectment.  , 

4.  But  the  equitable  rights  of  third  persons  under 
the  «iame  title  are  not  cut  olT.  They  will  be  su9> 
tained  in  a  court  of  equity  as  against  the  oodflrmee 
and  his  asRlgos,  who  are  chargeable  with  knowledge 
of  the  said  eouitv 

5.  The  posiUon  of  a  oonflrmeeis  analogous'to  that 
of  a  patentee  under  a  preemption  right.  Equity- 
will  hold  him  as  a  trustee  for  those  who  have  equi- 
table rights  in  the  land,  to  the  extent  of  their  in- 
.terestg. 

6.  Equitable  interests  must  be  sought,  not  in  an 
action  of  ejectment,  but  in  an  equitable  nmceeding 
where  they  can  be  properly  investijrated,  with  a 
due  regard  to  the  rights  of  others  which  may  have 
intervened,  such  as  those  otbttnafide  purchasers, 
etc..  Ignorant  of  the  equities  existing  between  the 
original  parties. 

[No.  159J 
Argued  Apr.  4,  5, 8, 187S.  Decided  May  6, 1S7S. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  California. 
The  case  is  stated  by  the  court. 
Mesi^s.  M.  Blair,  F.  A.  Dick  and  H,  W. 
Cnrpentier,  for  plaintiff  in  error. 

Mr.  S.  O.  Houg^liton*  for  defendants  in 
error. 

Mr.  Justice  Bradley  delivered  the  opinion  of 
the  court: 

This  was  an  action  brought  by  the  plaintiff 
in  the  Circuit  Court  of  the  United  States  for 
the  District  of  California  against  a  large  num- 
ber of  defendants,  to  recover  certain  lands  al- 
leged to  be  in  their  possession,  lying  on  the  e%sx 
side  of  the  Bay  of  San  Francisco  and  described 
in  the  petition.  Answers  were  put  in  by  the 
defendants,  severally  claiming  distinct  portions 
of  the  land. 

On  the  trial  the  plaintiff  deraigned  title  on* 
der  the  children  of  Maria  Teodora  Peralta,  a 
deceased  daughter  of  Luis  Peralta.  and  proved 
mesne  conveyances  from  them  to  the  extent  of 
an  undivided  five  and  a  half  ninths  of  one  Dtn:h 


*  Head  notes  by  Jfr.  Jwiic€  Oradlxy. 
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of  the  laod  in  Question.  iBut  whether  the  chil- 
dren of  Maria  Teodora  Peralta  were  entitled  to 
any  estate  in  the  lands  upon  which  the  plaintiff 
could  sustain  an  action  of  ejectment  against  the 
defendants,  was  the  question. 

Luis  Peralta,  the  father  of  Maria  Teodora. 
died  in  August,  1851,  in  possession  of  the  rancho 
called  Ban  Antonio,  of  which  the  premises  in 
Question  were  a  part,  leaving  four  sons,  four 
aaughters,  and  several  grandchildren  by  a  de- 
ceased daughter,  the  said  Maria  Teodora. 

The  four  sons  presented  their  petition  for  the 
confirmation  of  the  claim  to  the  entire  rancho, 
to  the  Board  of  Commissioners  organized  under 
the  Act  of  Congress  of  March  3, 1851,  founding 
their  claim  on  certain  documents  supposed  to 
demonstrate  their  father's  right  to  the  rancho, 
and  upon  an  alleged  devise  thereof  to  them. 
Upon  this  petition  the  rancho  was  confirmed  to 
the  said  sons  in  divided  parcels,  the  portion  em- 
bracing the  premises  in  question  being  con- 
firmed to  Domingo  and  Vincente  Peralta.  by 
final  decree  of  this  court  in  December  Term, 
1856. 

See,  19  How.,  848  [60  U.  S.,  XV.,  678]. 

No  final  approved  survey,  however,  took 
place  under  the  confirmation.  The  defendant 
holds  under  the  confirmees. 

The  plaintiff  iosists  that  Luis  Peralta's  title 
was  a  perfect  title  under  the  Spanish  and  Mex- 
ican Laws  and  was  protected  by  the  Treaty  of 
Guadaloupe  Hidalgo ;  and  that  the  confirmation 
of  it  on  the  application  of  the  sons  could  not 
add  to  its  strength  and  could  not  take  away  the 
right  of  the  daughters  as  co-heirs  of  their  father ; 
and  whether  so  or  not.  the  confirmation  of  the 
title  inures  to  the  benefit  of  those  already  en- 
titled under  the  original  grant,  their  heirs  and 
assigns;  and  as  no  devise  from  Luis  to  his  sons 
was  exhibited  on  the  trial  of  this  cause,  the 
plaintiff  contends  that  he  was  entitled  to  re- 
cover under  the  hereditary  right  of  Maria  Teo- 
dora's  children. 

The  defendants,  on  the  contrary,  deny  that 
the  title  of  Luis  Peralta  was  a  perfect  title;  and 
even  if  it  was,  they  contend  that  the  claim  of 
the  daughters  cannot  avail  in  an  action  of  eject- 
ment against  the  award  of  the  commissioners  in 
favor  of  the  sons  of  Luis,  which  gave  them  the 
legal  title. 

These  were  the  principal  points  discussed  on 
the  argument  of  the  cause. 

To  show  that  Luis  Peralta's  title  was  a  per- 
fect one,  the  plaintiff  produced  in  evidence  the 
documents  on  which  it  was  founded.  They  are 
set  out  in  the  bill  of  exceptions,  and  are  the 
same  that  were  before  this  court  in  the  case  of 
U,  8.  V.  P&ralt<i,  19  How.,  348  [60  U.  S,,  XV., 
678]  when  the  claim  was  confirmed.  In  that 
case  the  court  intimated  an  opinion  that  the  ti- 
tle was  perfect  for  at  least  a  part  of  the  rancho 
(embracing  a  part  of  the  premises  now  in  ques 
lion)  but  the  point  was  not  material  in  the  case, 
because  the  claimants  were  eaually  entitled  to 
a  confirmation,  whether  their  father's  title  was 
perfect  or  imperfect,  le^al  or  equitable;  so  that 
the  intimation  was  nothmg  but  an  obiter  dictum 
of  the  judge  who  delivered  the  opinion.  The 
title,  in  some  of  its  aspects,  again  came  before 
the  Supreme  Court  of  California,  in  1864,  in 
the  case  of  Mintum  v.  Brow&r,  24  Cal.,  644. 
but,  as  both  parties  in  that  case  deemed  it  their 
interest  to  concede  the  title  to  be  a  perfect  one, 

See  13  Wall. 


the  observations  of  the  court  on  the  subject  can- 
not be  regarded  as  precluding  further  examina- 
tion. Such  examination, exhaustive  in  itscharac- 
ter,  was  given  in  1870  by  the  same  court  on  this 
identical  title,  and  on  the  verv  point  in  ques- 
tion, in  the  case  of  Banks  v.  Jkbreno,  89  Cal., 
283;  and  the  court,  with  all  the  documents  be- 
fore it  which  have  been  proven  in  this  case,  de- 
cided that  the  title  was  imperfect.  If  this  were 
a  case  depending  merely  on  the  local  land  laws 
of  California,  we  should  be  bound  by  that  de- 
cision. But  as  the  appellant,  in  case  the  title 
is  adjudged  a  perfect  one,  invokes  the  guaranty 
stipulations  of  the  Treaty  of  Guadaloupe  Hi- 
dalgo in  his  favor,  independent  of  any  action 
of  the  commissioners,  the  question  ceases  to  be 
a  mere  local  one  and  devolves  upon  this  court 
the  duty  of  deciding  it  on  its  merits.  An  ex- 
amination, however,  of  the  reasoning  of  the 
Supreme  Court  of  California,  in  the  case  last 
cited,  satisfies  us  of  its  soundness.  The  point 
of  the  decision  is,  that  the  rancho  of  San  An- 
tonio never  had  any  clearly  defined  boundary 
on  the  east.  In  this  we  concur  with  that  court. 
The  new  claim  now  made  to  extend  that  bound - 
arv  beyond  the  crest  of  the  mountain,  and  to 
take  in  the  eastern  slope  on  the  pretense  that 
the  Leandro  Creek  is  the  boundary  to  its  ulti- 
mate source,  is  itself  conclusive  to  show  the 
uncertainty  with  which  it  has  always  been  in- 
vested. 

Luis  Peralta's  occupation  of  the  rancho  goes 
back  to  1820.  In  that  year  he  presented  to 
Governor  De  Sola  his  petition  for  a  grant,  de- 
scribing the  tract  as  follows:  "At  the  distance 
of  eight  leagues  from  the  mission  of  San  Jose, 
in  a  northerly  or  northwesterly  course,  along 
the  coast,  there  Is  a  creek  named  by  the  rever- 
end fathers  of  the  aforesaid  mission,  San  Lean- 
dro; and  from  this  to  a  little  hill,  adjoining  the 
sea- beach,  in  the  same  direction  and  along  the 
coast — there  may  be  four  or  five  leagues,  more 
or  less,  or  about — which  place  and  land  he  asks 
and  solicits  may  be  granted  to  him  that  he  may 
establish  a  rancho."  Here,  certainly,  is  nothing 
definite.  Supposing  the  creek.  San  Leandro, 
as  the  point  of  beginning,  and  the  little  hill 
four  or  five  leagues  beyond,  as  fixed  and  ascer- 
tained points;  and  supposing  the  shore  of  the 
bay  on  the  west  to  be  meant  ^r  the  boundary  on 
that  side,  there  is  no  hint  of  a  boundary  on  the 
east.  Nor  is  the  quantity  specified.  Had  that 
been  done,  perhaps  it  might  have  enabled  &  sur- 
veyor to  fix  a  boundary  by  relation.  This  is 
the  first  and  original  document  on  which  the 
title  is  based— the  foundation  of  all  the  rest. 

Upon  this  petition,  the  Governor,  by  an  or- 
der of  August  8,  1820,  directs  Captain  Argu- 
ello  to  appomt  an  officer  to  put  Sergeant  Luis 
Peralta  in  possession  of  the  lands  petitioned 
for,  and  to  '*  place  landmarks  on  the  four  points 
of  the  compass,  that  it  may  be  known  at  all 
times  the  extent  of  said  lands  which  have  been 
granted  to  him."  Lieutenant  Martinez  being 
detailed  for  this  service,  on  the  inth  of  August, 
1820,  reports  his  action  as  follows:  '*The 
boundaries  which  separate  his  land  were  marked 
to  him,  to  wit:  the  deep  creek  called  San 
Leandro,  and  at  a  distance  from  this  (say  about 
five  leagues)  there  are  two  small  mountains 
(cerritos).  The  first  is  close  to  the  beach ;  next 
to  it  follows  that  of  San  Antonio,  serving  as 
boundaries,  the  rivulet  which  issues  from  the 
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mountain  ranges,  and  runs  along  the  foot  of 
said  small  mountain  of  San  Antonio,  dividing 
or  separating  the  land;  and  at  the  entrance  of 
^.  the  little  gulch  there  is  a  rock  elevating  itself 
in  the  form  of  a  monument. and  looking  towards 
the  north.  On  both  boundaries  were  fixed  firm 
landmarks.  *  *  *  ♦  I  put  in  possession  of  the 
said  land  the  above  named  Luis  Peralta." 
Here  we  have,  again,  the  two  extremities  of 
the  tract  along  the  bay,  the  creek  San  Leandro, 
at  one  end,  and  the  rivulet  that  runs  by  the 
cerritos,  at  the  other;  and  nothing  more. 

Next;  we  have  a  complaint  of  the  fathers  of 
the  San  Francisco  Mission,  that  Peralta  has 
been  put  in  possession  of  a  portion  of  their 
land  at  the  north  end  of  the  tract;  the  result  of 
which  is  that  Peralta  is  limited,  on  the  north, 
to  the  Temescal  Creek,  or  Willow  Grove  Creek, 
about  a  league  and  a  half  south  of  the  cerritos. 
This  occurred  in  September,  1820. 

On  the  18th  of  October  an  entry  was  made 
in  the  public  records  to  the  effect,  that  '*  This 
day  was  issued  in  favor  of  Sergeant  Luis  Per- 
alta, by  the  Governor  of  this  Province,  the  cer 
tifying  document  for  the  land  which  has  b^en 
granted  to  him,  as  appears  in  this  folio  by  the 
writ  of  possession,  which  the  lieutenant  of  his 
company,  Don  Ignacio  Martinez,  gave  him 
agreeably  to  an  order  issued  by  the  govern- 
ment." We  also  have  the  certifying  document 
itself  of  the  same  date,  which  adds  nothing  to 
the  definiteness  of  the  description. 

Now,  the  grant  on  which  the  appellant's 
counsel  relies  as  conferring  perfect  title  is  not 
the  certifying  document  at^ve  referred  to,  but 
the  previous  act  of  directing  possession  to  be 
given  to  Peralta,  and  the  actual  delivery  of 
possession  to  him.  It  is  perfectly  manifest  that 
Peralta  could  not  have  been  put  into  manual 
possession  of  several  leagues  of  land.  He  could 
only  have  been  put  into  possession  of  a  certain 
part  or  parts  in  the  name  of  all;  and  the  exte- 
rior boundaries  of  the  tract  must  have  been  in- 
dicated by  language  or  monuments.  But  we 
have  no  evidence  of  any  descripton  of  bounda 
ries,  or  monuments  to  designate  them,  except 
the  bay  on  one  side,  and  the  extreme  limits  of 
the  tract  along  the  bay.  The  interior  line  be- 
tween those  limits  is  entirely  wanting  in  all 
the  documents  thus  far  presented.  The  title 
relied  on,  therefore,  is  necessarily  imperfect, 
and  requires  some  authoritative  survey  to  distin- 
guish what  was  intended  to  be  granted  from 
what  remained  in  the  public  domain. 

If  we  examine  the  remaining  documents  we 
shall  not  derive  any  material  aid  to  help  us  out 
of  the  difficulty. 

In  October,  1820,  Peralta  addressed  a  remon- 
strance to  the  Governor  against  the  curtailing 
of  his  tract  on  the  north.  The  only  expression 
which  this  paper  contains  going  to  show  what 
the  tract  was  which  Peralta  supposed  was 
granted  to  him,  are  the  following:  "  The  rev- 
erend father  says  to  the  Honorable  Governor 
that  I  do  not  need  the  land,  and  that  I  occupv  a 
great  extent;  but  I  would  represent  that  five 
leagues  does  not  seem  to  me  much  in  a  narrow 
tract,  as  you  know  it  is,  from  the  beach  to  the 
mountain  range,  and  that  not  all  of  it  is  good, 
as  my  lieutenant  is  aware,  for  great  portions 
contain  hills,  creeks  and  ravines,  not  fit  for 
the  purpose."    This  would  seem  to  indicate 
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that  the  rancho  extended  from  the  bay  to  the 
foot  of  the  mountain. 

In  1828,  whilst  the  revolution  was  in  prog- 
ress, Peralta's  captain,  Arguello,  had  become 
Ck)vemor  of  California,  and  Peralta  renewed  his 
application  to  have  the  curtailment  of  his  raneho 
annulled.  He  speaks  of  the  tract  which  he 
originally  applied  for.as  follows:  "Which  tract 
of  land,  though  it  appears  to  be  large  is  not  so. 
for  two  reasons:  1.  Because  it  is  situate  on 
the  coast,  and  the  space  between  the  beach  and 
the  top  of  the  mountain  is  too  narrow."  This 
would  indicate  the  top  of  the  mountain  as  his 
supposed  boundary.  The  Governor  promptly 
made  an  order  that  the  part  which  had  l^n 
taken  from  him  should  be  restored,  and  Lieu- 
tenant Martinez  put  him  in  possession  accord- 
ingly ;  but  nothing  yet  appears  in  the  lieuten- 
ant's return  or  elsewhere  to  identify  or  fix  the 
eastern  boundary  of  the  raticho,  much  less  to 
fix  it  beyond  the  eastern  slope  of  the  mountain, 
as  since  claimed  by  the  parties. 

In  1827  some  new  regulations  made  it  neces- 
sary  for  every  proprietor  to  make  a  return  of 
all  lands  occupied  by  him,  with  the  titles  an- 
nexed ;  and,  in  December  of  that  year.  Peralta 
made  a  return  accordingly,  describing  his  ran- 
eho  as  follows:  "Along  the  coast  oi  the  mis- 
sion of  San  Jose,  in  a  northwesterly  course, 
there  is  a  deep  creek  called  San  Leandro,  form- 
ing the  dividing  boundary  of  said  Mission  of 
San  Jose;  thence  to  a  small  round  mountain 
called  San  Antonio,  the  dividing  boundary 
with  my  neighbor  Francisco  Castro;  which 
space  is  a  little  over  four  leagues  long  and,  as 
it  is  the  narrowest  portion  of  the  coast,  it  at 
most  contains  half  a  league  in  breadth  from  the 
mountain  to  the  sea." 

In  1844  Ignacio  Peralta,  on  behalf  of  his 
father,  whose  title  papers  he  says  were  mislaid, 
petitioned  the  then  Governor,  Micheltorena,  to 
order  the  issue  of  a  new  title,  extending  to  the 
top  of  the  range,  and  accompanies  his  petition, 
with  a  diseflG  or  rough  map  of  the  property. 
The  Governor  ordered  a  grant  to  issue,  as  re- 
quested, extending  to  the  top  of  the  hill  range, 
but  not  to  prohibit  the  inhabitants  of  the  (hn- 
tra  Costa  from  cutting  wood  for  their  own  use. 
This  order  was  not  signed  by  the  Governor,and 
seems  never  to  have  been  carried  into  execu- 
cution.  And  this  is  the  last  of  the  documents 
on  which  the  plaintiff,  the  now  appellant,  relied 
for  a  perfect  title.  Iieaving  out  the  proceed- 
ings of  1844,  which  are  admitted  to  be  imper- 
fect, no  human  being  can  tell,  from  the  lan- 
guage of  the  various  documents,  what  was  the 
eastern  boundary  of  the  rancho.  It  certainly 
would  seem  not  to  embrace  the  eastern  slope  of 
the  hills,  as  is  now  claimed;  but  what  it  dia  em- 
brace or  where  it  did  run  is  not  ascertainable 
from  any  of  the  documents  which  have  been  ad- 
duced; and  no  parol  testimony  can  aid  this  de- 
fect as  regards  the  question  now  under  consid- 
eration. Parol  testimony  was  very  properly 
adduced  before  the  commissioners  for  the  pur- 
pose of  showing  where  equity  required  that  the 
line  should  be  run,  in  order  to  separate  the 
rancho  from  the  public  domain.  But  it  cannot 
make  that  title  perfect  which  was  not  perfect 
before. 

The  Supreme  Court  of  California,  in  BanSu 
▼.  Moreno,  89  Cal.,  289,  240,  well  obeerred: 
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"  The  precise  point  under  discussion  is,  whether 
or  not  the  title  of  Peralta,  as  exhibited  by  the 
plaintiff,  was  a  perfect  title  conveying  the  fee, 
and  which  invested  him  with  absolute  domin- 
ion over  a  specific  parcel  of  land  without  any 
further  action  on  the  part  of  the  United  States; 
or  whether,  at  the  time  of  the  cession  of  Califor- 
nia, something  remained  to  be  done  by  the 
government  which  was  necessary  to  invest  Per- 
alta  with  a  complete  legal  title  to  the,  specific 
tract. 

In  every  complete  grant  conveying  a  perfect 
title  it  is  essential  that  the  thing  granted  be 
sufficiently  described  to  enable  it  to  be  identi- 
fied. In  grants  of  real  estate  it  is  not  always 
necessary  to  describe  it  by  metes  and  bounds,  or 
by  a  reference  to  actual  or  artificial  monuments, 
nor  by  courses  and  distances.  If  the  tract 
granted  have  a  "well  known  name,  and  the 
boundaries  of  the  tract  known  by  that  name  are 
notorious  and  well  defined,  a  grant  of  the  tract 
by  its  name  would,  doubtless,  convey  the  title 
to  the  whole.  In  like  manner,  a  grant  de- 
scribing the  tract  by  reference  to  the  known  oc- 
cupation of  the  grantor  or  another— or  to  an- 
other instrument  containing  a  sufficient  descrip 
tlon  of  the  premises — would  be  sufficient.  In 
short,  any  description  will  suffice  which  identi- 
fies the  land  granted  with  such  certainty  that  the 
specific  parcel  intended  to  be  granted  can  be  as 
certained  either  by  the  calls  of  the  instrument,  as 
applied  to  the  land,  or  by  aid  of  the  descriptive 
portions  of  the  grant.  But  it  is  equally  certain 
that,  to  constitute  a  complete  and  perfect  grant 
to  a  specific  parcel  of  land,  it  must,  in  some 
method,  appear  on  the  face  of  the  instrument, 
or  by  the  aid  of  its  descriptive  portions — not 
only  that  a  specific  parcel  was  intended  to  be 
granted,  but  it  must  also  be  so  described  that 
the  particular  tract  intended  to  be  granted  can 
be  identified  with  reasonable  certainty.  It 
would  be  a  contradiction  in  terms  to  say  that  a 
specific  tract  was  granted  if  there  was  nothing 
in  the  grant  by  which  it  could  be  ascertained 
with  reasonable  certainty  what  particular  parcel 
was  intended  to  be  conveyed." 

We  entirely  concur  in  these  views  and,  there- 
fore, hold  that  the  title  of  Peralta  was  an  im- 
pjerfect  title,  and  necessarily  required  confirma- 
tion in  order  to  vest  a  full  legal  estate  in  private 
parties. 

But  it  is  claimed  that  the  confirmation  of  the 
title  inured  to  the  benefit  of  the  parties  really 
interested,  both  at  law  and  in  equity,  and  not 
merelv  to  the  benefit  of  the  confirmees.  This 
is  undoubtedly  true  so  far  as  the  segregation  of 
the  lands  from  the  public  domain  and  the  ex- 
ting;uishment  of  the  government  title  or  claim 
of  title  is  concerned ;  but  as  it  respects  the  legal 
estate,  the  confirmation  inures  to  the  confirmees 
alone.  The  8th  and  9th  sections  of  the  Act 
require  the  claimant  to  show  not  only  the  orig 
inal  title,  but  his  own  title  by  deraignment 
therefrom.  Having  established  these,  the  object 
of  the  inquest  is  attained.  It  satisfactorily  ap 
pears  that  the  land  does  not  belong  to  the  gov- 
ernment, and  the  claimant  appears  to  be  the 
person  prima  facie  entitled  to  the  legal  title. 
Uence  the  18th  section  goes  on  to  declare  that 
for  all  claims  finally  confirmed  a  patent  shall 
issue  to  the  claimant  upon  his  presenting  to 
the  General  Land  Office  an  authentic  certificate 
of  such  confirmation  and  a  plat  or  survey  of 
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the  said  land  duly  certified  and  approved  by  the 
Surveyor  General  of  California,  whose  duty  it 
shall  be  to  cause  all  private  claims  which  shall 
be  finally  confirmed  to  be  accurately  surveyed 
and  t4  furnish  plats  of  the  same. 

This  language  is  utterly  irreconcilable  with 
the  hypothesis  that  the  legal  estate  devolves, 
upon  the  confirmation,  to  any  other  parties  than 
the  confirmees.  The  patent  is  to  be  given  to 
them,  and  the  legal  title  cannot  be  separated 
from  the  patent. 

It  is  true  that  the  15th  section  of  the  Act  de- 
clares that  the  decree  of  confirmation  shall  be 
conclusive  between  the  United  States  and  the 
claimants  only,  and  shall  not  affect  the  interests 
of  third  persons.  But  this  was  intended  to  save 
the  rights  of  third  persons  not  parties  to  the 
proceedings,  who  might  have  Spanish  or  Mexi- 
can claims  independent  of  or  superior  to  that 
presented  bv  the  claimant;  or  the  equitable 
rights  of  other  parties  having  rightful  claims 
under  the  title  confirmed.  The  former  class 
still  present  their  claims  without  prejudice  with- 
in the  time  limited  by  the  statute.  The  latter 
class,  those  equitably  entitled  to  rights  in  the 
land  under  the  title  confirmed,  were  not  to  be 
cut  off.  Their  equities  were  reserved.  But  they 
must  seek  them  by  a  proceeding  appropriate 
to  their  nature  and  condition.  The  legal  tide 
is  vested  in  the  confirmees,  or  will  be  when 
the  requisite  conditions  are  performed.  It  is 
not  in  these  equitable  claimants.  They  cannot 
maintain  an  action  of  ejectment  against  the  con- 
firmees, or  those  claiming  under  them;  but 
must  go  into  c(^uity,  where  their  rights  can  be 
properly  investigated  with  a  due  regard  to  the 
rights  of  others.  Had  the  daughters  as  well  as 
the  sons  of  Luis  Peralta  gone  before  the  com- 
missioners, it  is  possible  that  they  would  have 
participated  in  the  legal  advantages  of  the  con- 
firmation. It  may  now  be  inequitable  on  the 
part  of  the  sons  to  withhold  from  them  a  due 
share  of  their  father's  estate.  But  other  rights 
may  have  grown  up  in  the  meantime;  rights  of 
horui  fide  purchasers  and  others  ignorant  of  the 
equities  existing  between  the  original  parties, 
which  it  would  be  unjust  to  disturb.  These 
questions  can  be  much  better  examined  in  an 
et^uitable  proceeding  than  they  can  be  in  this 
action,  in  which,  indeed,  they  are  entirely  inad- 
missible. 

This  view  of  the  relative  position  of  the  par- 
ties is  supported  by  the  weight  of  authority. 
The  case  of  Wilton  v.  Cmtro,  31  Cal.,  420,  is 
directly  in  point  to  show  the  form  of  proceed- 
ing proper  for  those  who  claim  against  the  con- 
firmee. In  that  case  the  claim  was  confirmed 
to  the  widow,  who  really  had  no  interest.  The 
brother  and  sister  of  the  owner,  as  his  heirs  at 
law,  brought  a  suit  in  equity  against  the  widow, 
and  obt-aincd  a  decree  declaring  her  to  be  seised, 
as  trustee,  for  their  use.  In  Estrada  v.  Murphy, 
19  Cal..  272,  the  court  says:  *'A  court  of  equity 
will  control  the  legal  title  in  his  (the  confirmee's) 
bands,  so  as  to  protect  the  just  rights  of  others. 
Bui  in  ejectment  the  legal  title  must  prevail ;" 
and  it  decided  the  case  accordingly  against  the 
plaintiff  in  ejectment.  In  Banks  v.  Moreno,  39 
Cal.,  233,  the  same  conclusion  wa.v  reached.  In 
that  ca.se,  as  in  this,  the  plaintiff  claimed  under 
the  daughters  of  Louis  Peralla;  the  defendant 
under  the  sons;  and  it  was  held  that  the  action 
did  not  lie.    The  same  view  was  taken  by  this 
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court  in  Beard  v.  Federj/,  3  Wall.,  478  [70  U. 
8.,  XVIII.,  88]  and  TawriMnd  v.  Qreeley,  5 
Wall,  836  [73  tJ.  S..  XVIII.,  547].  In  the  last 
case  the  court  uses  this  language:  '*  The  con 
flrmalion  only  inures  to  the  benefit  of  the  con- 
firmee so  far  as  the  le^l  title  is  concerned.  It 
establishes  the  legal  title  in  him,  but  it  does  not 
determine  the  equitable  relations  between  him 
and  third  parties." 

The  case  is  somewhat  analogous  to  that  of 
patents  granted  upon  a  preemption  right  for 
public  land.  Whilst  the  patent  in  that  case  con- 
ters  the  legal  title,  and  admits  of  no  averment 
to  the  contrary,  the  patentee  may  be  subjected 
in  equity  to  any  Justclaimof  a  third  party, even 
to  the  extent  of  holding  the  title  for  his  sole 
use.  The  grounds  of  equitable  jurisdiction  in 
such  cases  are  stated  in  the  opinion  of  this  court 
in  the  recent  case  of  Johnson  v.  Tow^Uy,  [ante, 
4851  decided  at  this  term. 

The  action  of  ejectment  in  thin  ease  cannot  be 
maintained.  The  Judgment  of  the  Circuit  Court 
is  affirmed. 


IRA  G.  FRENCH.  Plff.  in  Err,, 

THOMAS  EDWARDS  et  al. 

(See  S.  C,  18  Wall.,  50(^17.) 

Statutory  regulations  for  officers,  when  directory, 
when  mandatory — salts  for  taxes — recitals  in 
tax  deeds,  how  Jar  evidence — bUl  of  exceptions. 

*l.  Statutory  requirements  Intended  for  the 
truide  of  ofllcers  in  the  conduct  of  business  de- 
volved upou  them  and  deBlflrned  to  secure  order, 
system  and  dispatch  In  proceedings,  and  by  disre- 
gard of  which  the  rights  of  parties  interested  can- 
not be  injuriouc«ly  attected,  are  not  usually  re- 
garded as  mandatory  unless  accompanied  by  nega- 
tive wordSi  importing  that  the  acts  required  shall 
not  be  done  in  any  other  manner  or  time  than  that 
designated.  But  requirements  intended  for  the 
protection  of  the  citizen,  and  to  prevent  a  sacrifice 
of  his  property,  and  by  a  disregard  of  which  his 
rights  might  be  and  generally  wuuld  be  injuriously 
affected,  are  not  directory,  but  mandatory.  The 
power  of  the  officer,  in  such  cases,  is  limited  by  the 
manner  and  conditions  prescribed  for  its  exercise. 

2.  The  provision  of  the  Statute  of  Calil'ornia.that 
the  sheriff  in  selling  property  upon  a  Judgment 
recovered  by  the  State  against  the  property,  for 
delinquent  taxes,  shall  only  sell  the  smallest  quan- 
tity of  the  property  which  any  purchaser  will  take 
and  pay  the  Judgment  and  costs,  was  intended  for 
the  protection  of  the  tax  payer,  and  is  mandatory 
upon  theotllcer,  and  not  directory  merely. 

8.  The  recitals  in  a  deed,  of  a  sheriff  as  to  the 
manner  In  which  he  executed  a  Judgment  directing 
a  sale  of  property,  are  evidence  against  the  grantee 
and  parties  claiming  under  him.  Accordingly,  the 
deed  of  this  officer  reciting  a  sale  of  property  un- 
der a  Judgment  for  taxes,  to  the  highest  bidder, 
when  he  was  authorized  by  the  statute  uuly  to  sell 
the  smallest  quantity  of  the  property  which  anyone 
would  take,  and  pay  the  Judgment  and  costs,  was 
held  to  be  void  on  Its  face. 

i.  A  bill  of  exceptions  dated  during  the  term  at 
which  the  trial  was  had,though  some  da>s  after  the 
trial,  is  sufficient  to  show  that  the  exceptions  were 
taken  at  the  trial. 

[No.  59.] 
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This  was  an  action  of  ejectment  brought  in 
the  court  below  by  the  plaintiff  in  error. 

The  case  is  stated  by  the  court. 

Messrs.  John  Reynolds,  8.  8.  Sogers  and  S.  O. 
Hou^litont  for  plaintiff  in  error: 

The  deed  is  void  upon  its  face.  The  statute 
regulatinc^  sales  under  decrees  for  the  fore- 
closure of  liens  for  taxes,  provides  that  •*  The 
sheriff,  in  selling  said  property,  shall  only  sell 
the  smallest  quantity  that  any  purchaser  will 
take  axid  pay  the  Judgments  and  all  coBis." 
Stat,  of  1861. 435.  sec.  45. 

This  deed,  as  well  as  the  sheriffs  return,  de- 
clares that  the  whole  land  was  sold  to  the  highest 
bidder  for  $175.42,  that  being  the  largest  sum 
bid. 

Ferris  V.  Ooover,  10  Cal.,  633;  Mayhew  t. 
Davis,  4  McLean,  218;  Culver  v.  Bayden,  1 
Vt..  359;  8harp  v.  Johnson,  4  Hill.,  99;  Corwin 
V.  MerrUt.  3  Barb.,  343;  Atkins  v.  Kinnan,  20 
Wend.,  249;  8tead  v.  Course,  4  Cranch.  403; 
Moore  v.  Brown,  4  McLean,  211;  5.  C7.,  11 
How.,  414;  FarrarY.  Eastman,  10  Me.,  191; 
Ilogins  v.  Brashears,  8  £ng. .  242. 

Messrs.  Delos  Lake  and  E.  CasBerljr«  for 
defendant  in  error. 

Mr.  Justice  Field  delivered  the  opinion  of 
the  court: 

This  was  an  action  for  the  possession  of  a  tract 
of  land  situated  in  the  County  of  Sacramento, 
in  the  State  of  California.  The  plaintiff  derived 
liis  title  by  deed  from  one  R.  H  Vance,  dated 
March  1,  1862.  Vance  acquired  his  title 
through  sundry  mesne  conveyances  from  John 
A.  Suiter,  to  whom  a  grant  of  land  including 
the  premises  in  controversy  was  made  in  June. 
1841,  by  the  then  Gk>vernor  of  the  Department 
of  California.  This  grant  was,  in  March,  1853, 
submitted  to  investigation  under  the  Act  of 
Congress  of  March  3,  1851,  to  ascertain  and 
settle  private  land  claims  in  California,  and  was 
adjud>]:ed  valid  and  confirmed  by  a  decree  of 
the  Board  of  Commissioners  created  under  that 
Act,  and  by  the  District  Court  and  the  Supreme 
Court  of  the  United  States,  to  which  the  de- 
cision of  the  Board  was  carried  on  appeal.  A 
patent  of  the  United  States  pursuant  to  the  de- 
cree followed,  to  the  grantee,  bearing  date  in 
June,  1866.  As  this  patent  took  effect  by  re- 
lation as  of  the  day  when  the  proceedings  for 
its  acquisition  were  instituted,  in  March,  1852. 
all  the  title  and  rights  which  it  conferred  to 
the  premises  in  controversy,  inured  to  the  l)ene- 
fitof  the  plaintiff,  claiming  under  the  patentee, 
although  the  deed  to  him  was  executed  before 
the  patent  was  issued. 

The  defendants  asserted  title  to  the  premises 
under  a  deed  executed  by  the  sheriff  of  Sac 
ramento  County,  upon  a  sale  on  a  Judgment 
rendered  for  unpaid  taxes  assessed  on  the  prop- 
erty for  the  year  IB^SA;  and  the  whole  case 
turned  upon  the  validity  of  this  tax  deed. 

By  an  Act  of  California,  passed  in  1861,  the 
district  attorneys  of  the  several  counties  of 
the  State  are  authorized  and  required  to  com- 
mence actions  for  the  recovery  of  taxes  assessed 
upon  real  property  and  improvements  thereon, 
which  remain  unpaid  after  a  prescribed  period. 

Act  to  provide  revenue  for  the  support  of 
the  Government  of  the  State,  approved  May 
17,  1861,  sec.  39,  Stat.  Cal.  of  1861,  p.  482. 

Such  actions  are  to  be  brought  in  the  name 
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of  the  people  in  the  courts  having  jurisdiction 
of  the  amount  claimed  in  the  county  where  the 
property  is  situated,  against  the  parties  delin- 
quent, the  real  property  and  improvements  as- 
sessed, and  against  all  owners  or  claimants 
of  the  same,  known  or  unknown.  The  manner 
in  which  process  issued  in  such  actions  shall  be 
served  actually  upon  the  defendants  if  found, 
and  constructively  upon  defendants  absent  from 
the  county,  and  upon  the  real  property  and  im- 
provements, is  speciallv  prescribed.  The  an- 
swers which  shall  be  allowed  therein  are  also 
designated,'  and  all  acts  required  between  the 
assessment  of  the  taxes  and  the  commencement 
of  the  actions  are  declared  to  be  directory 
merely.  Personal  judgments  are  only  authori- 
zed against  defendants  who  are  actually  served 
with  process,  or  who  appear  in  the  action; 
but  judgments  can  be  rendered  upon  service 
of  process  by  posting  against  the  real  estate 
and  improvements  for  taxes  assessed,  severally 
against  each,  if  they  belong  to  different  owners 
and  are  separately  assessed,  and  jointly  against 
both,  if  they  belong  to  the  same  owners. 

The  Act  "regulating  proceedings  in  civil  cases 
generally  in  tne  courts  of  the  State,  passed  in 
1851,  and  its  several  amendments,  so  far  as 
thev  are  not  inconsistent  with  the  special  pro- 
vision  of  the  Act  of  1861,  are  made  applicable 
to  prooeedines  under  the  later  Act  for  the  re- 
covery of  dennquent  taxes,  subject  to  the  pro- 
viso that  the  sheriff  in  selling  the  property  un- 
der the  judgment ' '  shall  only  sell  the  smallest 
quantity  that  any  purchaser  will  take  and  pay 
the  judgments  and  all  costs."  By  the  Act  of 
1851,  the  sheriff  is  required  to  sell  property 
under  ordinary  judgments  to  the  highest  bidder. 

A  further  Act  of  the  State,  passed  in  May, 
1862,  in  relation  to  suits  of  this  character,  pro- 
vides for  service  of  process  by  publication  in 
a  newspaper,  as  well  as  by  posting,  and  au- 
thorizes the  court,  in  enforcing  the  lien  for 
taxes,  to  exercise  all  the  powers  which  pertain 
to  a  court  of  equity  in  the  foreclosure  of  mort- 
gages; but  at  the  same  time  it  declares  that, 
when  the  decree  of  the  court  contains  no  spe- 
cial directions  as  to  the  mode  of  selling  '*  no 
more  of  the  property  shall  be  sold  than  is  nec- 
essary to  pay  the  judgment  and  costs."  Stat. 
1862.  p.  520. 

The  judgment  under  which  the  sale  was 
made  for  which  the  deed  in  suit  was  executed 
to  the  defendant,  was  rendered  in  October, 
1865,  in  an  action  brought  against  R.  H.  Vance, 
who  had  transferred  his  interest  to  the  plaintiff 
in  March,  1862,  and  against  John  Doe,  Kichard 
Hoe,  and  the  real  estate  in  controversy.  It 
found  that  $118.75  of  taxes  were  due  on  the 
property  for  the  year  1864,  and  for  that  sum 
and  the  taxed  costs,  $37.65  and  accruing  costs, 
it  directed  that  a  sale  of  the  property,  or  so 
much  thereof  as  might  be  necessary,  should  be 
made  in  accordance  with  the  statute,  and  the 
proceeds  applied  to  pay  the  judgment  and  costs. 

The  deed  of  the  sheriff  does  not  show  a 
compliance  in  the  sale  of  the  property  with 
the  requirements  of  the  statutes  mentioned. 
It  does  not  show  that  the  smallest  quantity  of 
the  property  was  sold  for  which  the  purchaser 
would  pay  the  judgment  and  costs;  or  that  any 
less  than  the  whole  property  was  ever  offered  to 
bidders;  or  that  any  opportunity  was  afforded 
to  take  any  less  than  the  entire  tract  and  pay 
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the  judgments  and  costs.  The  recitals  of  the 
deed  are  that  the  sheriff  sold  the  land  described 
to  the  highest  bidder,  and  for  the  largest  sum 
bid  for  the  properW;  language  which  imports 
that  the  tract  was  offered  in  one  body,  and  that 
there  were  more  than  one  bidder,  and  of  course 
that  different  sums  were  bid  for  it  in  this  form. 

And  the  question  is,  whether  this  departure 
of  the  officer  from  the  requirements  of  the 
statute  rendered  the  sale  invalid. 

There  are, undoubtedly,  many  statutory  requi- 
sitions intended  for  the  guide  of  officers  in  the 
conduct  of  business  devolved  upon  them,  which 
do  not  limit  their  power  or  render  its  exercise 
in  disregard  of  the  reouisitions  ineffectual. 
Such,  generally,  are  regulations  designed  to  de- 
cure  order,  system  and  dispatch  in  proceedings, 
and  by  a  disregard  of  which  the  rights  of  par- 
ties interested  cannot  be  injuriously  affected. 
Provisions  of  this  character  are  not  usually  re- 
garded as  mandatory  unless  accompanied  by 
negative  words  importing  that  the  acts  required 
shall  not  be  done  m  any  other  manner  or  time 
than  that  designated.  But  when  the  reouisitions 
prescribed  are  intended  for  the  protection  of  the 
citizen,  and  to  prevent  a  sacrifice  of  his  prop- 
erty, and  by  a  disregard  of  which  his  nghts 
might  be  and  generally  would  be  injuriously 
affected,  they  are  not  directory  but  mandatory. 
They  must  he  followed  or  the  acts  done  will 
be  invalid.  The  power  of  the  officer  in  all  such 
cases  is  limited  by  the  manner  and  conditions 
prescribed  for  its  exercise. 

These  positions  will  be  found  illustrated  in 
numerous  cases  scattered  through  the  reports  of 
the  courts  of  England  and  of  this  country. 
They  are  cited  in  Sedgwick's  Treatise  on  Stat- 
utory and  Constitutional  Law,  pp.  868-ii78,  and 
in  Cooley's  Treatise  on  Constitutional  Limita- 
tions, chap.  IV..  pp.  74-78. 

Tested  by  them  the  sale  of  the  sheriff  in  the 
case  before  us  cannot  be  upheld.  The  provision 
of  the  statute,  that  he  shall  only  sell  the  small- 
est quantity  of  the  property  which  any  pur- 
chaser will  take  and  pay  the  judgment  and  costs, 
is  intended  for  the  protection  of  the  tax  payer. 
It  is  almost  the  only  security  afforded  him 
against  the  sacrifice  of  his  property  in  his  ab- 
sence, even  though  the  assessment  be  irregular 
and  the  tax  illegal.  The  proceedings  in  the  ac- 
tions for  delinquent  taxes  are,  as  a^^st  absent 
or  unknown  owners,  generally  ex  parte^  and 
judgments  usually  follow  upon  the  production 
of  the  delinquent  list  of  the  county  showing  an 
unpaid  tax  against  the  property  described. 
Constructive  service  of  the  process  in  such  ac- 
tions by  posting  or  publication  is  all  that  is  re- 
auired  to  give  the  court  jurisdiction ;  and  the  de- 
nquent  list  certified  by  the  county  auditor  is 
made  prima  facte  evidence  to  prove  the  assess- 
ment upon  the  property,  the  delinquency,  the 
amount  of  taxes  due  and  unpaid,  and  that  all 
the  forms  of  law  in  relation  to  the  assessment 
and  levy  of  such  taxes  have  been  complied  with. 
When  the  owner  of  the  property  is  absent  and 
no  appearance  is  made  for  him,  \h\a  prima  facie 
evidence  is  conclusive,  and  judgment  follows 
as  a  matter  of  course.  From  the  sale  which 
ensues  no  redemption  is  permitted  unless  made 
within  six  months  after wards,except  in  the  case 
of  minors  and  persons  laboring  under  some 
legal  disability. 

It  is  evident  from  this  brief  statement  of  the 
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character  of  the  proceedings  and  of  the  evidence 
permitted  in  these  actions  for  delinquent  taxes, 
that  the  provision  in  question  is  of  the  utmost 
importance  to  non-resident  or  absent  tax  payers, 
ana  Uiat  in  many  cases  it  affords  the  only  se- 
curity they  have  against  a  confiscation  of  their 
property  under  the  forms  of  law. 

It  is  plain  to  us,  upon  a  consideration  of  the 
different  statutes  of  California  upon  this  sub- 
ject, that  whilst  the  Legislature  of  that  State  in- 
tended to  prevent  by  the  strictest  proceedings 
the  possibility  of  any  property  escaping  its  pro- 
portional burden  of  taxation,  it  also  intended 
by  the  provision  in  question  to  guard  against  a 
wanton  sacrifice  of  the  property  of  the  tax- 
payer. 

In  the  present  case,  real  property  situated 
near  the  second  city  in  size  of  California,  and 
the  capitol  of  the  State,  extending  one  half  a 
mile  along  the  River  Sacramento,  and  running 
back  one  mile,  was  sold,  according  to  the  re- 
citals of  the  deed,  in  one  bo<ly,  for  less  than 
one  twentieth  of  its  assessed  value.  It  is  hardly 
credible  that  a  less  portion  than  the  whole  of 
this  large  tract  would  not  have  been  readily  ac 
ccpted  and  the  judgment  and  costs,  amounting 
to  only  $155.40,  been  paid.had  any  opportunity 
to  take  less  than  the  entire  tract  been  afforded 
to  purchasers.  Be  this,  however,  as  it  may,  it 
was  incumbent  upon  the  officer  to  afford  such 
opportunity,  and  not  to  offer  the  whole  tract  at 
once  to  the  highest  bidder. 

By  the  laws  of  Georgia,  of  1790  and  1791.  the 
collector  of  taxes  in  that  State  was  authorized 
to  sell  the  land  of  the  delinquent  only  on  the 
deficiency  of  personal  estate,  and  then  only  so 
much  thereof  as  would  pay  the  amount  of  the 
taxes  due,  with  costs.  In  8tead*8  Executors  v. 
Course,  4  Cranch.  408,  which  came  before  this 
court,  it  appeared  that  a  sale  was  made  under 
these  laws  of  an  entire  tract  of  four  hundred 
and  fifty  acres,  without  specifying  the  amount 
of  taxes  actually  due  for  which  the  land  was 
liable;  and  the  court  said,  Mr.  Chief  Justice 
Marshall  delivering  its  opinion,  that  the  sale 
ought  to  have  been  of  so  much  of  the  land  as 
would  satisfy  the  tax  in  arrear;  and  if  the  whole 
tract  was  sold  when  a  smaller  part  would  have 
been  sufficient,  the  collector  exceeded  his  au- 
thority; and  a  plea  founded  upon  the  supposed 
validity  of  the  title  conferred  by  the  sale  could 
not  be  sustained. 

By  a  law  of  New  Hampshire,  in  force  in  1848, 
it  was  provided  that  so  much  of  the  delinquent 
tax  payer's  estate  should  be  sold  as  would  pay 
the  taxes  and  incidental  charges.  In  Ainsworm 
V.  Dean,  1  Fost.,  400,  which  came  before  the 
Supreme  Court  of  that  State,  it  appeared  that 
a  fifty  acre  lot  was  offered  and  sold  in  one  body, 
and  the  court  held  the  sale  to  be  void,  observ- 
ing that  no  regard  appeared  to  have  been  paid 
to  the  provision  mentioned  in  the  statute,  and 
that  no  reason  was  given  why  the  law  was  not 
complied  with,  '*if,indeed,  any  reason  could  be 
considered  as  sufficient. "  A  similar  decision  was 
made  by  the  Supreme  Court  of  Maine  upon  a 
similar  clause  in  one  of  the  statutes  of  that  State. 
Loomis  V.  Pingree,  48  Me.,  811.  And  numerous 
analogous  adjudications  will  be  found  in  the 
reporte.  Blackw.  Tax  Titles,  XV.,  p.  286. 
They  all  proceed  on  the  principle  stated  by  the 
Supreme  Court  of  Michigan,  that  "wiiat  the 
law  requires  to  be  done  for  the  protection  of 
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the  tax  payer  is  mandatory,  and  cannot  be  re> 
garded  as  directory  merely."  Clark  v.  Crane, 
5  Mich.,  154. 

But  it  is  contended  that,{nasmuch  as  the  sale 
in  the  present  case  was  had  under  a  decree  of 
a  court,  the  same  presumptions  must  be  in- 
dulged to  sustain  the  action  of  the  sheriff  that 
would  be  entertained  to  uphold  ordinary  sales 
made  by  him  under  execution ;  and  that  he  is 
not  to  be  held  to  the  same  strictness  in  his  pro- 
ceedings that  he  would  be  if  he  had  acted  with- 
out the  decree,  solely  under  the  statute.  And 
several  cases  are  cited  from  the  reports  of  the 
Supreme  Court  of  California,  showing  that  all 
reasonable  presumptions  are  indulged  in  sup- 
port of  sales  on  execution,  and  that  such  sales 
are  not  rendered  invalid  by  reason  of  a  want  of 
conformity  to  statutory  provisions  as  to  the 
time,  notice  and.  in  some  particulars,  manner 
of  the  sale.  San  Francisco  v.  Pixiey,  31  Cal., 
58;  Blood  v.  Light^^S  Cal.,  649;  Hunt  v.  Louekt, 
»8  Cal.,  875. 

But  the  obvious  answer  to  this  position  ii, 
that  here  there  in  no  room  for  presumptiona. 
The  officer  recites  in  his  deed  the  manner  in 
which  he  sold  the  property,  and  from  the  re- 
citals it  appears  that  the  sale  was  made  in  oon- 
formltv  with  directions  which  the  statute,  ap- 
plicable to  the  case,  in  effect  declares  shall  not 
govern   sales  upon  judgments  for  delinquent 
taxes.    Presumptions  are  not  indulged  to  sus- 
tain irregular  proceedings  of  this  character, 
when  the  irregularity  is  manifest.     Presump- 
tions are  indulged  to  supply  the  place  of  that 
which  is  not  apparent,  not  to  give  a  new  char- 
acter to  that  which  is  seen  to  be  defective.   The 
courses  prescribed  for  the  officer  in  the  conduct 
of  sales  upon  ordinary  judgments  under  the  Act 
of  1851,  and  upon  judgments  for  delinquent 
taxes  under  the  Act  of  1861,  are  entirelytinlike, 
and  usually  lead  to  different  results.    The  gen- 
eral authority  of  the  officer  in  judicial  sales  un- 
der the  Act  of  1851,  in  the  exercise  of  which 
he  has  a  large  discretion,  is  limited  and  defined 
when  applied  to  sales  under  Judgments  for  de- 
linquent taxes,  by  the  provision  declaring  thai 
the  sheriff  in  selling  the  property  assessed  **ahall 
only  sell  the  smallest  quantity  that  any  pur- 
chaser will  take,  and  pay  the  judgment  and  all 
costs  " — language  which  imports  a  negative  up- 
on a  sale  in  any  other  way.    The  fact  that  in 
some  cases  no  purchaser  at  the  sale  may,  per- 
haps, be  willing  to  take  less  than  the  whole 
property  and  pav  that  amount,  does  not  dis- 
pense with  the  duty  of  the  officer  to  comply 
with  the  law. 

It  is  also  contended  that  the  recitals  in  the 
deed  were  not  required  and,  therefore,  do  not 
vitiate  the  deed,  but  the  cases  cited  fail  to  sup- 
port the  position  as  broadly  as  here  statra. 
They  only  show  that  a  defective  or  erroneoos 
recital  of  the  execution,  under  which  a  sheriff 
has  acted,  will  not  vitiate  his  deed  if  the  exe- 
cution be  sufficiently  identified.  Every  deed 
executed  under  a  power  must  refer  to  the  pow- 
er. As  an  independent  instrument  of  the  hold- 
er of  the  power  it  would  not  convey  the  inter- 
est intended.  The  deed  of  a  sheriff  forms  no 
exception  to  the  rule.  But  it  is  not  essential 
that  the  execution,  or  judgment  under  which 
he  acted,  should  be  set  out  in  fuU,  or  that  his 
proceedings  on  the  sale  should  be  detailed  at 
length.    U  is  sufficient  if  they  be  r^erred  to 
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with  convenient  certainly,  and  any  misdescrip- 
tion not  actually  misleading  the  grantee  would, 
undoubt^ly.be  considered  immaterial.  But  if 
the  manner  in  which  the  power  is  exercised  is 
recited,  it  being  a  proper  matter  for  recital,  then 
the  recital  is  eyidence,  not  against  strangers, 
but  against  the  grantee  and  parties  claiming 
under  him.  Thus,  if  a  sheriff  should  refer  in 
his  deed  to  an  execution  issued  to  him,  and  re- 
cite that,  in  obedience  to  it  and  the  statute  in 
such  case  provided,  he  had  sold  the  property  to 
the  highest  bidder,  it  would  be  presumed  that 
he  had  done  his  duty  in  the  premises,  given  the 
proper  advertisement  and  made  the  sale  at  pub- 
lic auction  in  the  proper  manner.  But  if  he 
should  go  further  and  recite  that  he  had  sold 
the  property,  not  at  public  auction,  but  at  a  pri- 
vate sale,  the  deed  would  be  void  on  its  face, 
the  sale  by  auction  being  essential  to  a  valid  ex 
ecution  of  the  authority  of  the  sheriff.  The 
vendee,  by  accepting  the  conveyance  with  this 
solemn  declaration  of  the  officer  as  to  the  man- 
ner in  which  his  power  was  exercised,  would 
be  estopped  from  denying  that  the  fact  was  as 
recited.  Bobiruon  v.  Hardcastle,  2  T.  R.,  252; 
Jaekwn  v.  BoberU,  11  Wend.,  427-485;  DenY. 
Morse,  7HalBt..  881. 

It  is  unnecessary  to  express  an  opinion 
whether  in  any  case  of  a  sale  on  a  Judgment  for 
taxes  under  the  special  provision  of  the  Statute 
of  California,  any  presumption  can  be  indulged 
that  the  officer  haa  complied  with  its  directions 
when  the  fact  does  not  affirmatively  appear.  It 
is  sufficient  that  the  recitals  in  his  deed  of  what 
he  did  with  respect  to  the  sale  under  consider- 
ation show  that  these  directions  were  disregard 
ed  by  him  in  that  case.  It  may  also  be  s^ded 
that  the  return  of  the  officer  corresponds  with 
these  recitals. 

The  objection  to  the  bill  of  exceptions,  that 
it  does  not  purport  to  have  been  tendered  and 
signed  during  the  trial,  is  not  tenable.  It  shows 
that  the  exceptions  were  taken  at  the  trial,  and 
that  is  sufficient.  It  is  dated  durine  the  term 
and  was,  in  fact,  filed  before  the  judgment  on 
the  verdict  was  entered. 

The  judgment  must  be  retersed  and  the  cause 
remanded  for  a  new  trial;  and  it  is  so  ordered. 


Mr.  Justice  Miller*  dissenting: 

I  do  not  agree  that  when  the  State  obtains  a 
judgment  on  the  taxes  due  her  by  regular  pro- 
ceedings in  the  courts,  that  the  sale  under  that 
judgment  is  open  to  all  the  rigid  rules  which 
apply  to  tax  sales  made  ex  parte  and  without 
the  aid  of  such  judgment.  The  judgment  in 
this  case  is  not  assailed  by  the  court,  and  the 
sale  under  it  is  a  judicial  sale  and  entitled  to 
all  the  presumptions  which  the  law  makes  in 
favor  of  a  purchaser  at  such  a  sale. 

The  law  of  Califoroia,  while  it  required  the 
sheriff  to  offer  the  smallest  portion  of  the  land 
which  anyone  would  take  and  pay  the  judgment 
and  costs,  undoubtedly  contemplated  that  if  no 
one  would  take  any  less  than  the  whole  of  the 
land  and  pay  the  judgment  and  costs,  that  then 
it  should  be  sold  to  the  highest  bidder.  If  this 
were  not  so,  the  Slate  could  not  collect  the 
taxes  in  half  the  cases,  because  the  ri^ht  of  re- 
demption left  no  inducement  to  bidders  for  a 
amsJler  amount  than  the  whole. 

It  is,  therefore,  a  fair  presumption  from  the 
recital  in  the  deed,  that  although  the  sheriff 
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sold  the  land  to  the  highest  bidder,  it  was  be- 
cause no  one  would  take  less  than  the  whole 
and  pay  the  taxes  and  costs.  And  the  recital 
that  is  made,  as  well  as  that  which  is  omitted, 
are  neither  of  them  necessary  to  the  validity  of 
a  deed  made  in  a  judicial  sale. 

Cited— 105  U.  8.,  6U ;  107  IT.  S.,  884 ;  110  U.  8..  88 ; 
6  Sawy.,  104,  268,  270 ;  7  Sawy.,  4e0 ;  2  Wood.  882 ; 
61Cal.,  194, -5710(1.,  207. 
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Fbreman  of  carpenters  entitled  to  additional  com- 
pensation under  resolution  of  Congress. 

Foreman  of  carpenters  on  tbe  Oapitol  extension 
is  an  employs  in  tbe  civil  service  in  the  Department 
of  the  Interior,  and  entitled  to  the  additional  com- 
pensation given  by  tbe  Joint  Resolution  of  Con- 
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APPEAL  from  the  Court  of  Claims. 
The  case  is  stated  by  the  court. 
Messrs.  Geo.  H.  Williams,  Atty  Gen.,  C«  H. 
Hill*  Asst.  Atty  Gen.,  and  B.  U.  Bristow,  So- 
licitor Gen.,  for  appellant. 
Meevrs.  Cliipman  dk  Hosmer,  for  appellee. 

Mr.  Justice  ClUTord  delivered  the  opinion 
of  the  court: 

Judgment  for  the  claimant  was  rendered  in 
this  case  by  the  Court  of  Claims,  under  the 
Joint  Resolution  of  Congress  giving  additional 
compensation  to  certain  emphyis  of  the  Gov- 
ernment in  the  civil  service  in  this  city.  Pre- 
ceding the  entry  of  the  judgment  is  a  finding 
of  the  facts,  which  is  also  agreed  to  by  the 
counsel  of  the  parties,  as  follows  :  (1)  That 
the  claimant  was  appointed  foreman  of  car- 
penters by  the  Secretary  of  the  Interior,  at  a 
salary  of  $1,800.  and  that  he  was  in  the  serv- 
ice of  the  United  States,  in  connection  with  the 
Capitol  Extension,  continuously  for  one  year 
at  that  salary.  (2)  That  he  was  paid  monthly, 
as  in  the  case  of  other  salaried  officers  ;  that  he 
received  materials  for  the  work  upon  the  Cap- 
itol building,  made  up  daily  reports,  had  the 
charge  of  workmen,  and  performed  such  duties 
as  were  assigned  him  by  the  architect  of  the 
Capitol  Extension,  and  that  he  was  paid  out  of 
the  same  appropriation  as  the  architect,  clerks, 
and  others  connected  with  that  work. 

Several  defenses  were  set  up  by  the  appel- 
lants, as  follows:  (1)  That  he  is  not  an  ap- 
pointee of  the  Secretary  of  the  Interior,  and 
that  he  was  not  an  employS  in  the  civil  service. 
(2)  That  he  does  not  show  himself  to  have  been 
an  employ^  in  the  ofiice  of  the  Capitol  Exten- 
sion. (3)  That  he  was  not  an  employi  in  any 
of  the  departments  specified  in  the  Joint  Reso- 
lution. 

Support  to  first  proposition  is  supposed  to  be 
derived  from  the  fact  alleged-  in  argument, 
which  is  not  found  by  the  court,  that  the  claim- 
ant was  employed  m  the  first  place  at  a  com- 
pensation of  $5  per  day,  exclusive  of  Sundays, 
and  from  the  copy  of  a  letter  not  introduced  in 
evidence,  addressed  by  the  Secretary  of  the  In- 
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terior  to  the  dibbursiog  agent  of  the  Capitol 
Extension,  in  which  he  gives  authority  to  that 
agent  to  pay  the  claimant  from  that  date  as 
timekeeper,  etc.,  on  the  Capitol  Extension,  at 
the  rate  of  $150  per  month  for  the  time  he 
actually  worked  until  further  orders. 

Two  remarks  will  afford  a  sufficient  reply  to 
those  suggestions:  (1)  That  such  evidence 
cannot  be  received  in  this  court  to  contradict 
the  finding  of  the  Court  of  Claims.  (2)  Sup- 
pose it  could ;  it  would  constitute  no  defense  to 
the  claim,  as  it  only  shows  a  mistake  in  the  ap- 
pellation given  by  the  €K)vernment  to  the  em- 
ployment. Enough  appears  in  the  letter  to 
show  that  he  was  employed  by  authority  of  the 
Secretary  of  the  Interior,  and  that  his  compen- 
sation was  fixed  as  alleged,  by  the  head  of  that 
department.  Grant  that  the  letter  does  not 
amount  to  a  warrant  of  appointment,  still,  if  it 
be  admitted  as  evidence,  it  clearly  shows  that 
he  was  employed  by  the  authority  of  the  Sec- 
retanr,  which,  instead  of  contradicting,  actu- 
ally fortifies  the  finding  of  the  court. 

Sufficient  has  already  been  remarked  in  dis- 
posing of  the  first  defense  set  up  by  the  appel- 
lants, to  show  that  the  second  cannot  be  sus- 
tained, as  the  claimant  does  show  that  he  was 
employed  in  the  public  service  on  the  Capitol 
Extension.  Employed  as  he  was  by  the  au- 
thority of  the  Secretary  of  the  Interior,  it  is 
clear  that  he  was  an  employi  in  the  civil  serv- 
ice in  that  department,  as  neither  a  commission 
nor  a  warrant  of  appointment  is  required  to 
evidence  such  an  employment. 

Argument  to  show  that  the  work  designated 
by  the  words  "  Capitol  Extension  "  was  under 
the  supervision  of  the  Secretary  of  the  Interior 
is  unnecessary,  as  the  Act  of  Congress  of  the 
16th  of  April,  1862,  provides  that  the  super- 
vision of  the  Capitol  Extension  and  the  erection 
of  the  new  dome  be,  and  the  same  is  hereby 
transferred  from  the  War  Department  to  the 
Department  of  the  Interior. 

None  of  the  errors  amgned  can  be  sustained 
and  they  are,  accordingly,  overruled.  Judgment 
afflrvied. 


UNITED  STATES.  Appt., 

c. 

CHARLES  H.  MANNING. 

(See'S.C.  '*Twentu  per  cent,  Caseti**  18  Wall.,  578-680. 

Watchman  or  guard  at  jail  in  District  of  Co 
lumbia  entitled  to  additional  pay  under  Joint 
Resolution  of  Congress. 

1.  A  watchman  or  sruardat  the  jail  in  Washinff- 
ton,  is  an  emylny^  in  the  bureau  or  division  of  the 
tnterlor  Department. 

2.  Persons  euipluyed  in  a  bureau  or  division  of  a 
department,  are  employes  in  the  Department  with- 
in the  meaninK  of  the  Joint  Resolution  of  Con- 
irress  of  Fob.  28, 1867,and  entitled  to  the  W  per  cent, 
additional  pay  under  said  Uesolutiou. 

[No.  207.J 

Argued  Apr.  23,  1872.      Decided  May  6,  1872. 

APPEAL  from  the  Court  of  Claims. 
This  was  a  claim  for  twenty  per  cent,  ad- 
ditional pay  bv  the  appellee,  under  the  Joint 
Resolution  of  ^eb.  28.  1867 

The  case  appears  in  the  opinion. 
MesHrs.  Geo.    U.  Williams,  Atty  Gen.,  C.  H. 
Hill.  Aitst.  Ally  Gen.  and  B.  U.  Brintow,  Solici- 
tor-Oen.,  for  appellant. 
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Messrs  1a.  P.  PolaAd  and  J.  Danlel«»  for 

appellee. 

Mr.  JuaUos  Clifford  delivered  the  opinion 
of  the  court: 

Persons  to  act  as  watchmen  or  guards  at  the 
jails  in  this  District  are  usually  selected  by  the 
warden  of  the  jail,  subject  to  the  approval  of 
the  head  of  the  department,  but  their  number 
and  the  amount  of  their  compensation  are  fixed 
by  the  Secretary  of  the  Interior,  as  they  are 
paid  out  of  the  judiciary  fund,  over  which  he 
exercises  control. 

By  the  Act  of  the  27th  of  February,  1801, 
the  custody  of  the  jails  was  intrusted  to  the 
Marshal  of  the  District,  and  he  was  made  ac- 
countable for  the  safe  keeping  of  the  prisoners. 
2 Stat,  at  L.,  106. 

Congress,  however,  on  the  20th  of  February. 
1864,  created  the  office  of  warden  of  the  Jail, 
and  enacted  that  he  should  have  all  the  power 
and  should  discharge  all  the  duties  previously 
exercised  and  discharged  over  the  jail  and  the 
prisoners  by  the  Marshal.    18  Stat,  at  L.,  12. 

Supervisory  power  over  the  accounts  of 
Marshals  is  given  by  the  Act  of  Confreas 
upon  the  subject  to  the  Secretary  of  the  Inte- 
rior, and  the  express  provision  is  that  the  ward- 
en shall  annually,  in  the  month  of  November, 
make  a  detailea  report  to  the  Secretary  of  the 
Interior.  13  Stat,  at  L.,  12;  9  Stat,  at  L..  395. 

Judgment  was  rendered  for  the  claimant, 
and  the  court  below  made  the  following  find- 
ing of  facts:  (1)  That  the  claimant  was  em- 
ployed as  watchman  or  guard  at  the  jail  in 
this  city  for  one  year,  at  a  salary  of  $1,200 
per  year,  paid  to  him  monthly  by  the  disburs- 
mg  officer  of  the  Department  of  the  Interior, 
and  it  is  conceded  by  the  appellants  that  the 
pay  of  such  employes  was  fixed  at  that  rate  by 
the  Secretary  of  that  department.  (2)  That 
he  made  application  to  the  first  Comptroller  of 
the  Treasury  for  the  additional  compensation, 
which  is  the  subject  of  controversy,  and  that 
his  application  was  refused. 

1.  Objection  is  made  in  this  case,  as  in  those 
previously  decided,  that  the  claimant  does  not 
show  that  he  was  an  employes  in  any  one  of 
the  departments,  or  in  any  bureau  or  division 
thereof,  or  in  any  office  named  in  the  Joint 
Resolution.  His  appointment,  it  is  said,  is  not 
authorized  by  statute,  nor  is  his  compensation 
prescribed  by  any  appropriation  Act ;  and  the 
argument  is  that,  inasmuch  as  neither  his  em- 
ployment nor  his  compensation  is  directly 
known  to  any  Act  of  Congress,  he  cannot  be 
regarded  as  an  employes  in  the  civil  service  of 
the  United  States;  but  the  court  is  entirely  of 
a  different  opinion,  as  the  office  of  warden  is 
an  office  created  by  law,and  the  appointee  of  the 
office  is  required  to  report  to  the  Secretary  nf 
the  Interior. 

Guards  at  the  jail  are  selected  bv  the  warden. 
but  their  compensation  is  fixed  by  the  Secre- 
tary of  the  Interior,  and  they  are  paid  by  liim, 
and  it  makes  no  difference  whether  the  pay  is 
charged  to  the  appropriation  for  the  depiart- 
ment  or  to  the  judiciary  fund,  as  the  fact  re- 
mains that  the  whole  subject  is  under  the  su- 
pervision of  the  head  of  that  department; 
whether  their  pay  is  charged  to  the  one  fund  r)r 
to  the  other,  the  charge  for  their  services  must  be 
approved  by  the  warden,  and  must  be  included 
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in  his  report  to  the  Secretary  of  the  Interior, 
where  the  same  is  subject  to  a  further  re- 
▼ision.  Evidently  they  are  einphyis  in  a  bu- 
reau or  divifion  of  the  Interior  Department, 
as  their  compensation  is  fixed  by  the  head  of 
that  department,  and  the  officer  by  whom  they 
are  employed  is  required  annually  to  make  a 
detailed  report  to  that  department  of  all  his 
official  acts. 

Persons  employed  in  a  bureau  or  division  of 
a  department  are  as  much  employes  in  the  de- 
partment, within  the  meaning  of  the  Joint  Res- 
olution, as  the  messengers  and  others  render- 
ing seryice  under  the  Immediate  supervision  of 
the  Secretary,  or  those  specially  named  in  the 
provision  as  entitled  to  its  benefits.  Unques- 
tionably, guards  of  the  Jail  are  employes  of  the 
warden,  and  the  office  of  warden  of  the  Jail  is 
a  bureau  or  division  of  the  Department  of  the 
Interior. 

Viewed  in  that  light,  as  the  case  must  be,  it 
is  clear  that  the  claim  is  well  founded,  and  we 
are  all  of  the  opinion  that  the  Judgment  should 
be  affirmed. 

Judgment  affirmed, 

Cited-290  WaU.,  IM,  91 U.  B.,  307,  319,  9&  U.  8.,  749. 


UNITED  STATES,  Appt., 

THOMAS  A.  FITZPATRICK. 

SAME.  Afypt., 
u. 

GEORGE  W.  HALL. 
SAME,  Aj^U, 

JOHN  BOHN. 
SAME,  ATivpt., 

V. 

THOMAS  E.  LYTLE. 
SAME,  Appt., 

V, 

CHARLES  F.  HOLBROOK. 
SAME,  AppL, 

V, 

LORENZO  D.  LaRIEN. 
SAME,  Appt., 

V. 

JOHN  G.  RICHARDS. 
SAME,  Appt., 

V. 

WILLIAM  A.  NEWMAN. 
(See 8. C,  ^'Twenty percent.  Cases'*  13  Wall.,  668-676.) 

Besoluiion  for  additional  pay,  eonstraeiionof— 
who  are  employes. 

1.  Under  the  Joint  Resolution  of  Feb.  28, 1867,  al- 
lowing additional  pay  to  per8t)ns  in  the  civil  serv- 
ice, neither  a  eomaiiattion  nor  a  warrant  of  ap- 

E ointment  la  necessary  to  entitle  an  employs  to  Its 
enr*Ut,  provided  tie  was  actually  and  properly  em- 
ployed in  the  executive  raausion,  or  in  any  of  the 
departments  or  In  the  office  of  the  Commissioner  of 
Public  Build inKS. 

2.  Persons  so  employed  are  properly  in  the  serv- 

8ee  18  Wall. 


ice,  even  though  their  particular  employment  may 
not  be  desiflrnated  in  an  Appropriation  Act. 

8.  Persons  employee  in  a  bureau  or  division  of  a 
department,  are  employSs  in  the  department. 

[Nos.  208,  209,  210.  211,  212.  218.  214.  215.] 
Argued  Apr.  SS,  1872.    Decided  May  6,  187t, 

APPEALS  from  the  Court  of  Claima. 
The  cases  are  stated  in  the  opinion. 
Mesm-s.  Geo.  H.  WiUiams,  AUyOen.,  C.  H. 
Hill,  Asst  AttyQen.,  and  B.  H.  Bristow,  Solio- 
itor-Oen.,  for  appellant. 

Messrs.  L.  P.  Poland  and  J.  Daniels,  for 
appellee. 

Mr.  Justice  ClUTord  delivered  the  opinion 
of  the  court: 

Twenty  per  cent,  additional  pay  is  allowed 
by  the  Joint  Reaolulion  of  the  28th  of  February, 
1867.  to  certain  persons  or  classes  of  persons 
therein  describea,  who  are  employed  in  the 
civil  service  of  the  United  States  in  this  city, 
whose  salaries,  as  fixed  by  law,  do  not  exceed 
$3,500  per  annum,  to  be  paid  out  of  any  money 
in  the  Treasury  not  otherwise  appropriated.  14 
Stat.  atL.,  569. 

Objection  is  made  in  several  of  the  pending 
cases  arising  under  that  Resolution  that  the 
claimant  does  not  show  himself  to  be  an  employ^ 
in  the  civil  service  of  the  United  States,  which, 
it  is  said,  is  the  primary  condition  and  the  one 
required  to  be  shown  in  every  case  before  the 
party  can  lawfully  claim  the  prescribed  addi- 
tional compensation,  and  the  attempt  is  made 
by  the  appellants  to  restrict  the  meaning  of  the 
term  ''civil  service"  so  as  to  exclude  all  persons 
from  the  benefits  of  the  provision  except  such 
as  have  been  appointed  to  office  or  hold  ap- 
pointments of  some  kind  in  that  service.  They 
contend  that  the  words  "in  the  civil  service 
were  not  employed  merely  to  contradistinguish 
the  service  described  from  that  of  the  military 
or  naval  service  of  the  United  States,  but  also 
to  show  that  the  persons  entitled  to  the  benefits 
of  the  enactment  must  be  persons  filling  offices 
or  holding  appointments  established  by  law. 

Beyond  doubt,  those  words  were  intended  to 
contradistinguish  the  service  described  from 
that  of  the  military  or  naval  service,  but  the 
court  is  unable  to  concur  in  the  proposition  that 
they  were  also  intended  to  restrict  the  operation 
of  the  Resolution  to  persons  in  office  in  the  civil 
service,  or  to  persons  holding  appointmenta  in 
that  service  as  salaried  officers. 

Certain  described  persons  and  classes  of  per- 
sons are  plainly  entitled  to  the  benefit  of  the 
provision,  whether  regarded  as  officers  or  as 
mere  employes,  and  it  is  no  valid  argument 
against  the  proposition  to  show  that  there  are 
or  may  be  other  employes  or  persons  in  the  civil 
service  here  who  are  not  within  that  description, 
as  the  terms  of  the  enactment  are  special  and 
do  not  extend  to  every  employment  in  that  serv- 
ice, but  only  to  the  described  persons  and 
classes  of  persons  therein  mentioned. 

Civil  officers,  whose  salaries,  as  fixed  by  law, 
do  not  exceed  $3,500  per  annum,  are  clearly 
within  the  terms  of  the  Resolution,  and  so  are 
temporary  and  other  clerks,  raedsengers  and 
watchmen,  including  enlisted  men  detailed  as 
such,  and  employes,  male  and  female,  in  the 
executive  mansion,  and  in  the  State,  Treasury, 
War,  Navy,  Interior  and  Postoffice  Depart- 
ments, and  the  Department  of  Justice,  or  in 
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any  bureau  or  division  of  such  a  department, 
including  the  agricultural  bureau;  and  all  civil 
offlcers,  whether  permanent  or  temporary,  in 
the  offices  of  the  coast  survey,  naval  observa- 
tory, navy  yard,  arsenal,  paymaster  general, 
commissary  general  of  prisoners,  bureau  of  ref- 
ugees, freedmen  and  abandoned  lands,  office 
of  quartermaster,  capitol  and  treasury  exten- 
sion, city  postoffice  and  commissioner  of  pub 
lie  building,  and  the  other  officers  and  em- 
ploySs  described  in  the  same  Resolution. 

By  the  finding  of  the  Court  of  Claims  it  ap- 
pears that  Fitzpatrick  was  an  employe  in  the  of - 
nee  of  the  commissioner  of  public  buildings,  as 
keeper  of  the  western  gate  of  the  Capitol ;  that 
Hall  was  an  employe  in  the  office  of  the  com- 
miissioner  of  public  buildings,  in  that  part  of 
the  Capitol  called  the  crvpt ;  that  Bohn  was  an 
employe  in  the  office  of  the  commissioner  of 
public  buildings,  as  a  laborer  on  the  public 

grounds;  that  Lytle  was  an  employe  in  the  of- 
ce  of  the  commissioner  of  public  buildings,  as 
watchman  in  the  east  grounds  of  the  Capitol; 
that  Holbrook  was  an  etnplaye  in  the  office  of  the 
commissioner  of  pul)lic  buildings,  as  watchman 
at  the  stables;  that  Richards  was  an  employe  in 
the  office  of  the  commissioner  of  public  build- 
ings, as  watchman  on  the  Capitol  dome;  and 
that  Newman  was  an  employe  in  the  office  of 
the  commissioner  of  put)lic  buildings,  as  cap- 
tain of  the  Capitol  police.  Employes  in  the  of 
fic«  of  the  commissioner  of  public  buildings  be- 
ing within  the  very  words  of  the  Joint  Resolu- 
tion, the  Court  of  Claims  in  each  of  these  cases 
rendered  judgment  for  the  claimant,  and  the 
United  States  appealed  to  this  court. 

Most  of  the  defenses  to  the  several  claims 
have  already  been  considered  in  the  remarks 
preceding  the  statement  of  the  case,  but  there 
are  also  certain  special  objections  which  de- 
serve some  consideration,  as,  for  example,  it  is 
insisted  that  the  question  whether  the  claimant 
was  or  was  not  not  an  employe  in  the  office  of 
the  commissioner  is  a  question  of  law  and  not 
a  question  of  fact,  and  that  being  a  question  of 
law  it  may  be  re  examined  in  this  court. 

Whether  the  claimant  was  or  was  not  em- 
ployed by  the  commissioner  of  public  buildings 
IS  c^'riainly  a  question  of  fact;  but  the  question 
as  to  what  relation  he  sustained  to  that  office 
may,  perhaps,  be  a  question  of  law.  as  assumed 
by  the  United  States.  What  they  contend  is. 
that  the  words  of  the  Act  "in  the  office  of" 
have  respect  to  another  class  of  employes,  that 
those  words  refer  to  the  clerks  and  messenger 
and  the  like,  but  the  court  is  of  a  different 
opinion,  as  clerks  and  messenger  are  specially 
mentioned  in  the  same  enactment,  which  shows 
that  the  words  '^employes  in  the  office  of  were 
intended  to  embrace  a  class  of  persons  other 
and  different  from  the  persons  having  appoint 
ments  as  officers  in  the  building  assigned  to  the 
commissioner.  Such  an  interpretation  would 
be  too  restricted  to  comport  with  the  general 
scope  and  object  of  the  Resolution, or  with  any 
of  the  canons  of  construction  usually  applied 
in  ascertaining  the  meaning  of  a  remedial  law. 

Offices  may  be  and  usually  are  divided  into 
two  classes — civil  and  military.  Civil  offices 
are  also  usually  divided  into"  three  classes — 
political,  judicial  and  ministerial.  Political  of- 
fices are  such  as  are  not  immediately  connected 
with  the  administration  of  justice,  or  with  the 
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execution  of  the  mandates  of  a  superior,  as  the 
President  or  head  of  a  department.  Jadiciai 
offices  are  those  which  relate  to  the  administra- 
tion of  justice,  and  which  must  be  exercised  bj 
the  persons  appointed  for  that  purpose  and  not 
bv  oeputies.  Alinisterial  offices  are  those  which 
give  the  officer  no  power  to  judge  of  the  naat- 
ter  to  be  done,  and  which  require  him  to  obey 
some  superior,  many  of  which  are  merely  em- 
ployments requiring  neither  a  commission  nor  a 
warrant  of  appointment,  as  temporary  clerks  or 
messengers.  Mallory's  case,  8  Nott  ix  H.,  257; 
Kirhy^s  case,  8  Nott  &  H.,  265. 

Neither  a  commission  nor  a  warrant  of  ap- 
pointment is  necessary  to  entitle  an  employe  to 
the  benefit  of  the  provision  under  consideration 
provided  he  was  actually  and  properly  em- 
ployed in  the  executive  mansion,  or  in  an^  of 
the  departments,  or  in  any  bureau  or  division 
thereof,  or  in  the  office  of  the  Capitol  or  Treasury 
Extension, or  in  the  office  of  the  commissioner  of 
public  buildings,  or  in  any  other  of  the  offices 
therein  mentioned,  if  it  appears  that  he  is  one  of 
the  persons  or  class  of  persons  described  in  the 
joint  resolution.  Persons  so  employed  are  prop- 
erly  in  the  service  if  they  were  employed  bj  the 
head  of  the  department  or  of  the  bureau  or  any 
division  of  the  department  charged  with  that 
duty  and  authorized  to  make  such  contracts 
and  fix  the  compensation  of  the  person  em- 
ployed, even  though  the  particular  employ- 
ment  may  not  be  designated  in  an  appropria- 
tion Act. 

Many  persons  not  employed  as  clerks  or  mes- 
sengers of  a  department,  are  in  the  public  serv- 
ice by  virtue  or  an  employment  by  the  bead 
of  the  department  or  by  the  head  of  some  bureau 
of  the  department  authorized  by  law  to  make 
such  contracts,  and  such  persons  are  as  much 
in  the  civil  service  within  the  meaning  of  the 
Joint  Resolution  as  the  clerks  and  messengtrs 
employed  in  the  rooms  of  the  department  build- 
ing. U.  S.  V.  BeUiD,  2  Brock.,  280;  Orahnm 
V.  U.8A  Nott  &  H.,  1580;  Com,  v.  Sutiur- 
land,  8S.  &R.,  149. 

Tested  by  these  rules,  it  is  clear  that  each  of 
the  eight  claimants  whose  cases  are  under  con- 
sideration were  employes  in  the  office  of  the 
commissioner  of  public  buildings,  and  that  the 
judgment  of  the  Court  of  Claims  in  each  case 
was  correct. 

The  judgment  in  each  ease  affirmed. 


THE  HOME  INSURANCE  CO.,  of  the  Cm" 
OF  New^  York,  Hff.  in  Brr., 

V. 

ELIAS  R,  BARTON. 

(See  S.  C,  18  Wall.,  603, 604.) 

Deeision  on  motion  for  new  triai,  not  grovml  rf/ 

error. 

The  granting:  or  oremilinff  of  a  motion  for  a  d«-v 
trial  in  the  court  below  Is  not  around  of  errur. 

[No.  132.] 
Argtied  Mar.  7,  187^,        Decided  May  6,  /-»r?i. 

IN  ERROR  to  the  Circuit  Court  of  the  Tnii 
ed  States  for  the  District  of  Missouri. 
The  case  is  stated  by  the  court. 
Messrs.  M.  H.  Carpenter  and  J.  O.  Bnhtd- 
head,  for  plaintiff  in  error. 
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Me$9r$,  F.  A.  Dick  &  Blair,  for  defendant 
in  error. 

Mr,  Justice  Swayne  delivered  the  opinion 
of  the  court: 

The  defendant  in  error  was  the  plaintiff,  and 
the  plaintiff  in  error  was  the  defendant,  in  the 
court  below. 

The  suit  was  brought  by  Barton  upon  a  pol- 
icy of  insurance.  Upon  looking  into  the  record 
we  find  that  the  case  was  tried  by  a  Jury;  that 
evidence  was  adduced  by  both  parties;  that  the 
court  instructed  the  juiy,  and  that  they  found 
a  verdict  for  the  plaintiff,upon  which  judgment 
was  duly  entered.  All  this  was  done  without 
any  exception  being  taken  by  the  defendant. 
The  assurers  then  moved  the  court  to  set  aside 
the  verdict  and  grant  a  new  trial  upon  the  fol- 
lowing grounds: 

That  the  verdict  was  against  the  evidence; 
that  it  was  against  the  law  and  the  instructions 
of  the  court;  because  the  verdict  was  uncertain 
and  insufficient.  The  court  overruled  the  mo- 
tion. To  this  the  assurers  excepted,  and  in  their 
bill  of  exceptions  have  set  out  all  the  evidence 
given  in  the  case.  The  only  point  to  which  our 
attention  has  been  called  by  their  counsel  in  this 
Courtis:  that,  according  to  the  evidence  thus 
set  out,  the  plaintiff  was  clearly  not  entitled  to 
recover. 

The  granting  or  overruling  of  a  motion  for  a 
new  trial  in  the  courts  of  the  United  States  rests 
wholly  in  the  discretion  of  the  court  to  which 
the  motion  is  addressed.  This  is  so  well  settled 
1  hat  it  is  unnecessary  to  remark  further  upon 
the  subject.  Henderson  v.  Monre^  5  Cranch,  1 1 ; 
Barry.  Qratz's  Heirs,  4  Wheat.,  220;  Domcell 
v.  De  La  Lanzo,  20  How.,  29  [61  U.  8.,  XV., 
^4l:SchuchardtY.  Aliens,  1  Wall.,  871  [68  U. 
8.,  XVII.,  646]. 

The  judgment  of  the  Circuit  Court  is  affirmed. 

Citnd-lOe  U.  8.,  120. 


EDWARD  WINSLOW  PAIGE,  CLARA  K. 
PAIGE  AND  SAMUEL  W.  JACKSON, 
Executors  of  Alomzo  C.  Paiob,  Deceased, 

Appts.,  ^ 

DAVID  BANKS,  Jr..  et  al. 

(See  S.  C,  18  Wall.,  606-616.) 

Bffeet  of  agreemeni  as  to  copyright — construction 
of  by  parties,  evidence  of  intention. 

1.  Ad  agreement  to  furnisb,  In  manusorlpt,  the 
reports  or  a  court  for  publicHtton.  and  that  the  pub- 
lishers ''shall  have  the  oopyrisrht  of  said  reports  to 
them  and  their  asffigros  foreveri"  gttve  the  publish- 
ers the  benefit  of  the  Act  of  Feb.,  1831,  ffrantlnfr  an 
additional  extension  of  fourteen  years,  and  vested 
in  the  publishers  a  full  rig-ht  of  property  thereto. 

8.  Acquiescence  for  ten  year8,by  the  parties,  iu  a 
certain  construction  of  a  contract,  is  evidence  of 
the  intention  of  the  parties  In  making  It. 

[No.  167.] 
Argued  Apr.  16,  1872.      Decided  May  6,  187S. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Southern  District  of  New 
York. 
The  case  is  stated  by  the  court. 
Messrs.  William  W.  CampbeU,  R.  D.  Benedict, 
Jos.  Bell,  Dou^l&s  CampbeU  and  C.  N. 
Potter»  for  appcllanls: 

Bee  lit  Wall. 


Were  this  a  simple  assignment  of  the  copy- 
right, that  is,  had  Mr.  Paige  taken  out  the  copy- 
right in  1830.  and  assigned  it  to  Gould  &  Banks, 
nothing  would  have  passed  but  the  first  term. 

This  seems  to  be  settled  beyond  controversy. 

Pierpont  v.  FtmU.  2  Wood.  «&  M.,  23;  Cawen 
V.  Banks,  24  How.  Pr.,  73. 

At  the  time  that  Mr.  Paige's  contract  was 
made,  182d,  this  last  term  was  not  provided  for 
by  the  statute.  The  Act  of  1831  created  It,  and 
gives  it  specifically  to  the  author,  if  living;  to 
his  familv,  if  dead.  Assignees  are  not  men- 
tioned in  It,  nor  provided  for. 

Curtis,  in  his  work  on  copyright,  p.  235,  ques- 
tions whethertheauthor  by  any  assignmentcould 
dispose  of  this  contingent  interest,  so  as  to  de- 
prive his  widow  and  children  of  the  right,  in 
case  of  his  death. 

A  similar  provision  in  the  patent  law  has  been 
so  construed  by  this  court. 

Wilson  V.  Rousseau,  4  How.,  646;  Bloomer  v. 
McQuewan,  14  How.,  5^9;  see,  also,  Hodge  v. 
R.  R.,  6Blatchf.,  85. 

The  agreement  in  this  case  was  only  an  as- 
signment of  the  copyright  and,  therefore,  con- 
veyed only  the  original  term. 

The  intention  of  the  parties,  to  be  collected 
from  the  whole  agreement,  was  simply  to  con- 
vey the  copyright,  although  it  be  admitted  for 
the  sake  of  the  argument  that  the  agreement 
contains  provisions  sufl3cientto  create  a  license, 
if  the  copyright  had  not  been  specifically  con- 
veyed. 

Clark  V.  Price,  Wils.  Cas.  in  Ch.,  pt.  2,  157. 

If  the  agreement  is  regarded  as  conveying  a 
license  in  addition  to  the  copyright,  it  is  neither 
harmonious  nor  consistent. 

The  construction  contended  for  by  the  de- 
fendants is  opposed  to  the  maxim:  "  Verba 
generalia  restringuntur  ad  habiUtatem  rei  vdap- 
titudinem  persona"  2  Corny  n.  Con  t.,  533,  n. 
7;  Story.  Cont.,  sec.  641,  a;  Chit.  Cont.,  10th 
Am.  ed.,  90,  91,  in  force  in  New  York,  by  the 
law  of  which  the  agreement  is  to  be  construed 
as  to  everything  except  the  copyright. 

Van  Hagen  v.  Van  Rensselaer,  18  Johns., 
423;  ElmendorfY.  Lansing,  6  Cow.,  470. 

The  appellants  urge  their  construction  of  this 
agreement  with  the  more  confidence,  that  an  in- 
strument of  this  same  character  has  been  con- 
strued by  His  Honor,  Justice  Nelson,  sitting  at 
circuit,  in  an  action  argued  before  him  by  sev- 
eral of  the  ablest  counsel  at  the  New  York  Bar. 

Cowen  V.  Banks,  21  How.  Pr. ,  73. 

Messrs.  Joseph  Larocqae,  E.  Ellery  Anderson 
and  Anderson  ft  Mann*  for  appellees: 

This  is  not  the  ordinary  case  of  an  author 
who  perfects  his  own  copyright  and  then  sells 
it.  This  is  the  case  of  an  author  who,  for  a 
stipulated  gross  sum,  sells  his  book  In  manu- 
script for  publication.  The  decisions,  there- 
fore, that  have  been  made  in  cases  arising  on 
construction  of  agreements  for  sales  of  copyright 
have  no  application  to  the  present  case.  ^, 
Pierpont  v.  Fowle,  2  Wood.  &  M.,  23. 

That  an  author  has  at  common  law  an  abso- 
lute title  to  the  manuscript  of  his  book  before 
publication,  is  entirely  settled.  The  effect  of 
the  statutes  on  his  rights  after  publication,  has 
been  very  much  discussed ;  but  the  cases  all  con- 
cur in  sustaining  the  title  before  publication. 

Wheaton  v.  Peters,  8  Pet.,  657;  Pierpont  v. 
Fowle,  2  Wood.  &  M.,  45. 
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The  manuscript  being  then  the  author's  per- 
sonal property  and  being,  as  such  properly, sub- 
ject to  his  absolute  control  and  to  his  right  of 
disposing  of  the  same,  the  question  presented 
by  this  case  Is :  what  is  the  lesral  effect  of  an 
agreement  b^  an  author  to  furnish  and  deliver 
his  manuscript  to  a  publisher  for  publication, 
at  an  agreed  price  per  volume? 

Waiving  the  consideration  of  the  question 
whether,  under  such  an  agreement,  the  author 
would  retain,  concurrently  with  the  publisher, 
the  right  to  publish  and  sell  his  books, it  seems 
to  be  a  necessary  sequence  of  this  statement  of 
the  case,  that  the  publisher  has  the  right  to  pub- 
lish and  sell  the  book  at  all  times. 

This  right  is  not  dependent  on  nor  derived 
from  the  author's  copyright.  It  would  exist 
equally  if  no  copyright  were  ever  taken  out. 
The  consideration  they  are  to  pay  for  this  privi- 
lege is  fixed,  by  the  act  of  the  parties  them- 
selves, at  $1,000.  For  this  sum  they  are  to 
have  the  manuscript  delivered  to  them  for  pub- 
lication ;  not  for  one  year  nor  for  five  years, 
but  without  limit  as  to  time. 

The  contract  must  be  construed  according  to 
the  expressed  intention  of  the  parties.  It  does  not 
say  "for  publication  during  the  copyright;"  but 
it  simply  says  "for  publication."  It  is  impossi- 
ble to  fix  a  limitation  to  this  privilege,  without 
interpolating  into  the  contract  words  of  limita- 
tion that  do  not  exist  in  it. 

Is  the  right  of  the  appellees  to  publish  this 
book  in  any  way  restricted  by  the  provision  in 
the  contract,  that  "They  shall  have  the  copy- 
right of  said  reports  to  them  and  their  heirs  and 
assigns  forever    ? 

This  is  not  a  provision  inserted  for  the  bene- 
fit of  the  author.  There  is  no  covenant  that  the 
publishers  shall  take  out  a  copyright,  cither  for 
their  own  benefit  or  for  the  benefit  of  the  author. 
Had  they  chosen  not  to  take  out  the  copyright, 
they  would  have  had,  as  against  Mr.  Paige,  the 
perpetual  right  to  print,  publish  and  sell  the  re- 
ports. How,  then,  can  this  clause  of  the  agree- 
ment, inserted  for  the  purpose  of  making  it 
clear  that  the  publishers  were  to  be  the  proper 
parties  to  take  out  the  copyright,  have  the  ef- 
fect of  limiting  or  restricting  tlieir  right,  de- 
rived from  the  sale  of  the  manuscript  to  them 
for  publication?  There  is  no  copyright  sold  to 
them,  or  conveyed  to  them,  oragrecd  to  be  sold 
or  conveyed  to  them. 

Regarding  the  sale  of  the  manuscript  for  pub- 
lication as  a  mere  license  to  publish,  it  would 
pass  to  the  appellees  the  right  to  publish  and 
sell  the  book,  even  though  the  author  had  ex- 
pressly reserved  to  himself  the  right  to  the  copy- 
right. This  right  being  unlimited  in  time, 
would  be  as  valid  during  the  renewal  of  the 
copyright  as  during  the  original  term. 

Curt.  Copy r., 222;  RundeU Y.Murray, J Bcobs, 
811. 

The  following  cases  are  referred  to  as  illus- 
trating the  nature  of  an  author's  title  to  the 
manuscript  of  his  book  before  publication,  and 
the  manner  in  which  his  rights  may  be  affected 
by  assignment  or  license  t^)  publish: 

LUtley.  (^aaW.  2Blatchf..l65;  rAttUY.HaU, 
18  How.,  165  (59  U.  8.,  XV.,  328);  Pulte  v. 
Derby,  5  McLean,  828;  Palmer  v.  DeWitt,  N. 
Y.  Times,  March  13,  1872;  see,  7  Rob.  (N.  Y. 
Sup.  Ct.),  580. 

All  the  cases  agree  that  if  the  intention  to 
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pass  the  entire  interest  of  the  author  appears  in 
the  transfer,  the  assignee  will  acquire  the  right 
to  the  original  term  and  to  all  renewals. 

Caman  v.  Bowleti^  2  Bro.  (C.  C),  80;  1  Hawk. 
PI.  C.  477,  n.  7,  6th  Dublin  ed. 

In  any  event,  the  acquiescence  of  the  author 
for  ten  years  (and  until  his  death)  after  his  al- 
leged right  accrued  in  the  publication  and  sale 
of  his  work,  must  be  held  to  be  an  abandon- 
ment of  his  property  in  this  work,  if  any  he 
had. 

Bundell  v.  Murray,  Jacobs.  811;  BartUtU  v. 
CritUnden,  4  McLean.  800;  4 Burr.,  2845;  Piatt 
V.  Button,  19  Ves,.  447;  Folsom  v.  Mar$h,  2 
Story,  100;  Curt.  Copyr..  223. 

Mr.  Juitiee  Da^is  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  from  the  decree  of  the  Cir- 
cuit Court  for  the  Southern  District  of  New 
York,  dismissing  the  bill  filed  by  the  appellants 
against  the  appellees,  to  enjoin  them  from  the 
publication  and  sale  of  the  first  volume  of 
Paige's  Chancery  Reports,  and  for  an  account. 
The  whole  controversy  turnis  upon  the  true  in- 
terpretation of  the  agreement  made  on  the  7th 
October.  1(528,  between  Alonzo  C.  Paige  and 
Gould  &  Banks,  by  which  it  is  stipulated  that, 
"  During  the  term  of  five  years  from  the  28tli 
April  last,  if  the  said  Alonzo  shall  so  long  re- 
main reporter  of  the  Court  of  Chancery,  he 
shall  and  will  furnish  the  said  Gould  &  Banks, 
in  manuscript,  the  reports  of  said  court  for  pub- 
lication, and  that  the  said  Gould  &  Banks 
shall  have  the  copyright  of  the  said  reports  to 
them  and  their  heirs  and  assigns  forever;  and 
the  said  William  Gould  and  David  Banks  cove- 
nant and  agree  to  and  with  the  said  Alonzo. 
that  they  will  publish  said  reports  in  royal 
octavo  volumes  of  between  six  and  seven  hun- 
dred pages,  on  paper  and  type  suitable  for  such  a 
work;  that  they  will  deliver  to  said  Alonzo  twelve 
copies  free  of  expense;  and  they  will  sell  said 
reports  to  the  members  of  the  Bar  of  New  York. 
at  a  sum  not  exceeding  $6  per  volume,  bound 
in  calf,  for  each  volume  they  shall  so  sell  with- 
in one  year  next  subsequent  to  the  publication 
of  such  volume;  and  the  said  Gk>uld  &  Banks 
agree  to  pay  to  the  said  Alonzo  $1 ,000  per  volume 
for  every  volume  they  shall  publish,  and  at  the 
same  rate  for  less  than  a  volume,  within  six 
months  after  the  publication  of  each  volume. 
It  is  understood  that  the  said  Alonzo  C.  Paige 
is  to  read  and  correct  the  proof  sheets  of  said 
report,  as  the  same  are  furnished  to  him." 

Independent  of  any  statutorv  provision,  the 
right  of  an  author  in  and  to  his  unpublished 
manuscripts  is  full  and  complete.  It  is  his  prop 
erty  and,  like  any  other  property,  is  subject  to 
his  disposal.  He  may  assign  a  qualified  interest 
in  it.  or  make  an  absolute  conveyance  of  tlie 
whole  interest. 

The  question  to  be  solved  is:  do  the  terms  of 
this  agreement  show  the  intent  to  part  with  the 
whole  interest  in  the  publication  of  this  book, 
or  with  a  partial  and  limited  interest? 

The  agreement  on  the  one  side  is  "to  furnish, 
in  manuscript,  the  reports  of  said  court  ftv 
publication'  with  an  additional  clause  that  the 
publishers  "shall  have  the  copyright  of  said 
reports  to  them  and  their  assigns  forever."  The 
cause  or  consideration  of  this  agreement  is  a 
stipulation  by  the  other  side  for  a  certain  sum 
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of  money,  and  the  performance  of  certain  duties 
in  connection  with  the  publication. 

It  is  insisted  by  the  appellants  that  a  Just  in- 
terpretation confines  the  agreement  to  a  mere 
assignment  of  the  interest  in  such  copyright,  as 
is  provided  for  in  the  Act  of  31st  May.  1790  (1 
Stat,  at  L..  124);  that  this  was  the  law  in  force 
when  the  contract  was  entered  into;  that  the 
fourteen  years  therein  provided  for,  with  the 
right  to  a  prolongation  of  fourteen  years  more, 
is  all  that  the  publishers,  at  most,  are  entitled 
to,  and  that  they  are  excluded  necessarily  from 
the  benefit  of  the  provisions  conferred  by  the 
Act  of  the  8d  February,  1831  (4  Stat,  at  L.,  436), 
granting  to  authors  an  additional  extension  of 
fourteen  years. 

In  our  view,  this  is  too  narrow  a  construc- 
tion. The  fair  and  just  interpretation  of  the 
terms  of  the  agreement  indicate,  unmistakably, 
that  the  author  of  the  manuscript,  in  agreeing 
to  deliver  it  for  publication  at  a  stipulated  com- 
pensation, intended  to  vest  in  the  publishers  a 
full  right  of  property  thereto. 

Theimanuscript  is  delivered  under  the  terms 
of  the  agreement  "for  publication."  No  length 
of  time  IS  assigned  to  the,  exercise  of  this  right, 
nor  is  the  right  to  publish  limited  to  any  num- 
ber of  copies.  The  consideration  is  a  fixed  sum 
of  $1,000.  Whether  one  or  one  hundred  thou- 
sand copies  were  published  the  author  was  en- 
titled to  receive,  and  the  publishers  bound  to 
pay,  this  precise  amount. 

As  between  the  parties  to  the  agreement,  the 
absolute  interest  was  conveyed  by  the  stipula- 
tion of  Paige,  that  he  would  furnish  the  manu- 
script for  publication.  Paige  could  no  longer 
do  any  act  after  such  delivery  for  publication 
inconsistent  with  the  absolute  ownership  of  the 
publishers.  But  it  was  proper,  for  the  protec 
tioh  of  the  publishers,  that  they  shoula  be  in 
position  to  assert  the  remedies  given  by  the  law 
against  intruders,  and  it  is  to  this  end  it  is  added 
in  the  agreement,  *  'And  the  said  Gould  &  Banlu 
shall  have  the  copyright  of  said  reports  to  them, 
their  heirs  and  assigns  forever."  It  is  not 
covenanted  that  the  publishers  should  take  out 
the  copyright,  nor  is  there  any  express  a^ree 
ment  fur  an  assignment  to  them  by  Paige,  if  he 
should  take  it  out.  Undoubtedly, the  provision, 
that  the  publishers  "should  have  the  copy 
right,"  would  authorize  them  to  apply  for  it, 
and  if  Paige  had  taken  it  out  in  his  own  name 
it  would  have  inured  to  their  benefit.  But,  as 
between  Paige  and  the  publishers,  the  rights  of 
the  latter  could  not  be  estimated  differently, 
whether  they  had  or  had  not  availed  themselves 
of  the  provisions  of  the  Act. 

We  have  been  referred  to  the  case  of  Cotoen 
V.  Banks,  24  How.  Pr.,  7i,  in  which  Mr.  Justice 
Nelson,  on  a  similar  agreement,  expressed  the 
opinion  that  the  construction  now  contended 
for  by  the  appellants  was  the  true  one.  No 
reason  is  assigned  by  the  judge  for  his  opinion, 
and  the  case  was  such  that  it  was  not  necessair 
that  this  point  should  be  maturely  considereci. 
It  appeared  in  the  case  that  the  bill  was  filed  by 
the  executrix  of  Judge  Cowen  for  an  injunction 
and  an  account  against  the  publishers.  The 
hearing  of  the  deposition  of  the  judge  given  in 
the  prior  suit  brought  by  the  publishers  against 
one  Hastings,  as  a  violator  of  the  copyright, 
was  read  in  evidence.  In  this  deposition  the 
Judge  testifies  "  that  it  was  his  intention,  by 
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the  agreement,  to  convey  his  whole  interest  in 
the  copyright  of  the  work"  and  he  adds:  "  I 
suppose  the  book  to  belong  to  my  assignees, 
as  soon  as  made,  including  all  that  was  in  it.  I 
would  not  have  taken  the  ofiSce  of  reporter  with 
its  salaries  and  duties,  unless  I  was  to  have  a 
proprietary  right  which  I  could  use  or  dispose 
of.  The  practical  construction.by  Judge  Cowen 
of  his  own  contract,  in  opposition  to  his  inter- 
est, is  cited  in  the  decision  to  which  we  are  now 
referring,  together  with  the  fact  that  the  judge 
died  in  1844,  three  years  after  the  expiration  of 
the  first  term  of  the  copyright.  On  this  it  is 
said,  with  some  emphasis,  "that  he  had  all  this 
time  acquiesced  in  the  claim  of  the  assignee." 
The  decree  was  that  the  contract  be  reformed 
accordingly. 

In  the  case  now  before  us  the  construction 
contended  for  by  the  appellants  was,  for  the 
first  time,  urged*  by  letter  of  Mr.  Paige,  18th 
January,  1858,  addressed  to  the  appellees,  who 
replied  on  8d  February  following,  asserting 
their  absolute  right  of  ownership,  with  an  un- 
limited license  to  publish  and  sell.  The  parties 
lived  together  after  this  in  the  same  State  un- 
til 31st  March,  1868,  when  Paige  died,  a  period 
of  ten  years,  during  which  no  further  notice 
was  ever  taken  of  this  subject,  and  no  attempt 
by  Paige,  by  act  or  protest,  to  interfere  with 
the  exercise  of  the  right  of  the  appellees  to  pub- 
lish and  sell.  It  is  difflcult  to  account  for  this 
long  acquiescence  upon  any  assumption  that 
Paige,  after  the  receipt  of  the  reply  to  the  pub- 
lishers, had  faith  in  the  construction  now  urged. 
If  this  agreement  needed  any  extraneous  aid  to 
indicate  the  intention  of  the  parties,  this  ac- 
quiescence would  certainly  be  persuasive  of  the 
view  we  have  taken  of  it. 

Decree  afflrmed. 


EDWARD  PUGH,  Appt., 

V, 

UNITED  STATES. 

(See  S.  C.«  18  Wall.,  6S8-<86.) 

Court  of.  Claims  has  no  jurisdiction  of  a  claim 
for  property  destroyed  during  the  war — claim 
for  rent. 

The  Court  of  Clalras  has  no  jurisdiction  of  a 
claim  for  the  destruction  of  property  during  the 
war  In  one  of  tbe  States  eniraffca  in  the  ret>enion, 
by  the  military  forces  of  the  IJ nlted  States,  nor  of 
a  claim  for  rent  of  a  plantation,  where  the  leaslmr 
was  an  incident  only  to  the  unlawful  appropriation 
and  spoliation  of  the  plantation. 

[No.  146.  J 
Argued  Mar.  £6,  1872.      Decided  May  6,  187£. 

APPEAL  from  the  Court  of  Claims. 
The  case  is  stated  by  the  court. 
Mr.  Thomas  J.  Darant,  for  appellant. 
Mr.  C.  II.  mu,  Asst.  Atty  Oen.,  for  appel- 
lee. 

Mr.  Chief  Justice  Chase  delivered  the  opin- 
ion of  the  court : 

This  is  an  appeal  from  the  Court  of  Claims. 

The  substantial  averments  of  the  petition  are 
these  I 

First.  That  the  United  States,  during  the 
period  of  the  late  civil  war,  illegally,  violently 
and  forcibly  took  possession  of  the  petitioner  s 
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plantation  in  the  State  of  Louisiana,  on  the 
false  pretext  that  it  had  been  abandoned  by  the 
owner,  and  held  it  until  January,  I806.  during 
which  time  the  United  States  and  the  agents 
placed  in  charge  of  the  plantation,  destroyed 
and  carried  awav  the  property  of  the  petitioner 
to  the  value  of  $43,508;  and, 

Second.  That  the  United  States,  during  the 
same  period,  rented  the  plantation  to  sundry 
persons  who  made  large  crops  worth  $15,000 
or  $30,000. 

This  petition  was  dismissed  by  the  Court  of 
Claims  for  want  of  jurisdiction. 

The  destruction  of  property  complained  of 
was  during  the  war  and  in  one  of  the  States  en- 
gaged in  the  rebellion,  and  the  presumption,  in 
the  absence  of  inconsistent  allegations,  is,  that  it 
was  bv  the  military  forces  of  the  United  States. 
It  is  clear  that  a  petition  for  compensation  for 
injuries  of  this  character  could  not  be  sustained 
in  the  Court  of  Claims,  for  the  demand  plainly 
grows  '  *  out  of  the  destruction  or  appropriation 
of  or  damage  to  property  by  the  army  or  navy 
engaged  in  the  suppression  of  the  rebellion 
and  IS  excluded  from  the  cognizance  of  that 

712 


court  by  the  express  terms  of  the  Act  of  July 
4,  1864.     IS  Stat,  at  L.,  381. 

But  it  is  insisted  that  the  court  had  at  least 
jurisdiction  of  the  case  made  by  the  petition  in 
respect  to  the  leasing  of  the  plantation,  tinder 
the  amendment  to  the  Captured  and  Abandoned 
Property  Act  made  by  the  2d  and  8d  sections  of 
the  Act  of  July  2.  1864.  13  Stat,  at  L.,  875. 
These  sections  provide  for  leasing  abandoned 
lands  by  the  agents  of  the  Treasury  department, 
and  the  payment  of  the  net  amounts  of  rents 
collected  into  the  Treasury.  But  the  petition 
in  this  case  makes  the  leasing  an  incident  only 
to  the  unlawful  appropriation  and  spoliation  of 
the  plantation.  It  does  not  allege  any  leasing 
by  the  agents  of  the  Treasury  Department,  or 
that  any  rents  were  collected  by  them  or  paid 
into  the  Treasury. 

It  is  plain,  therefore,  that  the  petition  does 
not  state  a  case  within  the  jurisdiction  of  the 
Court  of  Claims.  If  the  petitioner  has  any 
claim  upon  the  Government  he  must  seek  relief 
from  Congress. 

Ths  deotee  dimiimng  the  petUion  mugt  be  af- 
firmed, 
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JOSEPH  C.  WILLARD,  Appt,, 

GEORGE  G.  PRE8BTJRY,  Jr.,  et  al. 
(See  8.  C,  14  WaU.,  676-48SB.) 
WcuihiTigUm  City  may  asseu  a4j<nning  proprie- 
tors for  paving  streeU — biU^  uruustained  by 
(^proofs. 

CongreBB  may  authorize  Washtiisrton  City  to  as- 
sess toe  expense  of  repairing  streets  with  a  new 
and  different  pavement,  or  of  repairing  an  old  one, 
upon  the  adjacent  proprietors  of  lots. 

Bill  to  compel  the  lessor  to  pay  the  tax  levied  on 
a  hotel  (of  which  the  appellees  are  lessees,  and 
bound  by  the  iroovenant  to  pay  the  same)  upon  the 
ground  that  the  lessor  procured  the  passage  of  the 
city  ordl  nances  to  make  the  improvement  in  the 
street  by  fraudulent  misrepresentations ;  held,  un- 
sustalned  bv.the  proofs.    - 

[No.  91  of  Dec.  Term,  1869.] 
Argued  Feb.  an,  1870.      Decided  Mar.  7,  1870, 

APPEMi  from  the  Supreme  Court  of  the  Dis- 
trict of  Columbia. 

The^biU  in  this  case  was  filed  in  the  court  be- 
low by  the  appellees,  to  obtain  an  injunction 
agaiost  the  collection  of  a  certain  tax,  or  a  de- 
cree for  the  payment  of  the  same  by  the  appel- 
lant. 

TUe  court  having  entered  a  decree  in  favor  of 
the  petitioners  and  for  the  payment  of  said 
tax  by  the  respondent,  Joseph  C.  WiUard,  the 
said  respondent  took  an  appeal  to  this  court. 

The  case  is  fully  stated  by  the  court. 

MeeBn.  W,  F.  Mattingly  and  TT.  D.  Damdge, 
for  appellant: 

1.  In  a  suit  between  private  individuals,  the 
court  will  not  inquire  as  to  the  motives  which 
actuated  legislators  in  passing  a  law,  and  de- 
clare a  law  a  nullity  because  it  was  obtained  by 
fraud. 

Fletcher  v.  Peck,  6  Cranch.  180. 

2.  The  decree  is  not  warranted  by  the  evi- 
dence. 

There  is  not  a  scintilla  of  evidence  to  prove 
the  contract  between  the  Corporation  and  Wil- 
lard,  alleged  in  the  bills;  on  the  contrary,  the 
Mayor  of  the  City,  R.  Wallach,  Esq.,  their 
own  witness,  swears  that  there  was  no  agree- 
ment by  which  Mr.  WiUard  was  to  be  person- 
ally responsible  for  the  cost  of  the  pavement. 

The  complainants  had  a  plain,  adequate  and 
complete  rem&dij  at  law.  They  should  have 
paid  the  tax  ana  sued  WiUard  at  law. 

See  14  WaU. 


Buseell  v.  Clark,  7  Cranch,  88: 1  Story,  Eq.. 
sec.  69,  n.  2;  Jems  GoUege  v.  Bloom,  8  Atk., 
262;  Hardwick  v.  FiyH)ee,  1  Bibb,  212;  Fbwle  v. 
Lawraeon,  case  of  account,  5  Pet.,  508;  Orane 
V.  Bunnell,  10  Paige,  840. 

The  Act  passed  May  26,  1824,  amending  the 
charter  of  1820,  in  section  18,  authorizes  the 
tenant,  when  made  liable  for  taxes,  to  deduct 
the  same  from  the  rent,  with  twenty-five  per 
centum  additional,  thus  giving  tJie  appellees 
an  undoubted  remedy  at  law. 

Mesara,  Sichard  T,  Merrick  and  Bobert  J, 
Brent,  for  appellees: 

The  appellant  took  no  evidence,  and  the 
proof  taken  by  the  appeUees  is  uncontradicted. 

A  corporation  is  but  a  person  in  law,  and  if 
its  agents  or  officers  act  fraudulently,  it  is  the 
fraud  of  the  corporation,  and  subjects  it  to  the 
same  remedy  as  if  it  were  a  natural  person. 

Ang.  &  Ames,  Corp.,  sec.  887;  PhOa.,  WU. 
db  BaU.  B.  B.  Co.  v.  Q*^loy,  21  How. ,  202  (62 
U,  S.,  XVI.,  78). 

Where  a  street  is  once  opened  and  paved,  and 
has  become  one  of  the  pubUc  highways  of  the 
city,  repaving[  it  with  a  new  and  aifferent  pave- 
ment, or  repairing  the  old  one  when  necessary, 
is  a  part  of  the  general  duty  of  the  corporation, 
and  for  which  special  assessments  cannot  be 
levied  on  the  adioining  property. 

Hammei  v.  PnHa.,  S.  C.  of  ra.,  reported  in 
the  Law  Register,  July,  1869. 

Joseph  C.  WUlard  having  obtained  the  pas- 
sage of  the  ordinance  to  repave  the  street,  by  mis- 
representation if  not  fraud,  a  court  of  chancery 
will  compel  him  to  pay  the  amount  of  the  assess- 
ment he  thereby  caused  to  be  levied  on  the 
property  of  the  appellees. 

&ate  V.  Beed,  4  H.  &  McH.,  6. 

The  court  may  and  should  protect  them  by 
ordering  the  assessment  to  be  levied  on  the  re- 
versionary estate  of  Joseph  C.  WiUard  in  the 
premises,  on  the  principle  of  marshaling  secu- 
rities. 

1  Story,  Eq.,sec.  688. 

The  lease  from  Joseph  C.  WiUard  to  the  ap- 
pellees contains  a  covenant  that  the  lessees  shaU 
pay  all  taxes  and  special  assessments;  and  said 
WiUard  having  caused  and  procured  a  special 
assessment  to  l)e  levied  on  said  premises  by 
representing  that  he  was  liable  to  pay  the  same, 
should  be  held  to  the  UabiUty  assumed  by  him, 
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and  decreed  to  pay  the  aasessment  levied  upon 
the  premiBes. 

1  Story,  ch.  VI.,  aec.  256,  and  cases  there 
cited. 

Mr,  Justice  Nelson  delivered  the  opinion  of 
the  court: 

This  is  an  appeiail  from  a  decree  of  the  Su- 
preme Court  of  Uie  District  of  Columbia. 

The  bill  was  filed  by  the  appellees  against 
Willard,  the  appellant,  and  the  mayor,  alder- 
men and  common  council  of  the  City  of  Wash- 
ington, to  compel  the  former  to  pay  a  certain 
municipal  tax  or  assessment  for  paving  streets, 
and  to  enjoin  the  latter  from  collecting  the 
same  from  the  complainants.  Thebiil  charges 
that  they  are  the  lessees  of  Joseph  C.  and 
Henry  A.  Willard,  of  the  premises  known  as 
Willard's  Hotel,  in  this  city,  situate  on  the 
corner  of  Pennsylvania  Avenneand  14th  Street, 
and  that  the  lease  contains  a  covenant  that  the 
lessees  shall  pay  all  taxes  imposed  by  Congress, 
or  by  the  municipal  authorities  of  the  city^ 
That  the  portion  of  14th  Street  in  front  of  the 
premises  had  been  graded  and  paved,  and  the 
pavement  was  in  good  condition  and  repair;  that 
notwithstanding  this  the  common  council  of 
the  city  passed  an  ordinance,  October  12,  1865, 
directing  that  14th  Street,  including  the  portion 
referred  to,  should  be  regraded  and  repaved, 
although  as  to  this  portion  it  was  wholly  un- 
necessary, and  had  not  been  called  for  by  the 
adjacent  proprietors  of  lots;  that  the  ordinance, 
as  originally  drafted,  omitted  this  portion,  and 
would  have  thus  been  adopted  had  it  not  been 
for  the  misrepresentations  of  Joseph  C.  Willard, 
the  appellant,  and  his  contract  with  the  mayor 
and  common  council  in  respect  to  the  payment 
of  the  expenses;  that  said  Willard  persuaded 
the  authorities  to  improve  the  portion  of  the 
street  mentioned,  by  representing  that  he  and  his 
brothers  were  the  exclusive  owners  of  all  the 
property  contiguous  to  it;  that  they  all  desired 
the  work  to  be  done ;  and  that  he  and  they  would 
be  required  to  pay  all  the  assessments,  well 
knowing  that  said  representations  were  untrue, 
and  that  said  work  was  not  necessary  and  was 
not  desired  by  the  adjacent  owners;  and  also 
well  knowing  that  by  the  appellees'  covenant  in 
their  lease,  they  would  be  required  to  pay  the 
assessment.  The  bill  further  charges  that  the 
appellant  agreed  with  the  mayor  and  common 
council,  that  if  they  would  pass  the  ordinance 
requiring  the  work  to  be  done,  he  would  pay 
the  full  amount  of  the  expense  assessed ;  Uiat 
the  grading  and  paving  has  since  been  com- 
plete, and  the  assessments  made  upon  the  ad- 
jacent owners,  and  the  sum  of  $1,885.08  has 
been  charged  upon  the  property  included  in  the 
lease  which  the  said  appellant  refuses  to  pay, 
and  caused  the  same  to  be  demanded  of  the  ap 
peliies.  The  bill  prays  the  common  council 
be  enjoined  from  collecting  the  assessment,  or 
that  it  be  set  aside  for  irregularity ;  or  if  not, 
tbat  the  appellant  be  decreed  to  pay  it. 

There  were  four  witnesses  examined  in  the 
caHe.  Mr.  Wallach,  the  mayor  at  the  time  the 
ordinance  was  passed  and  the  work  done,  who 
states,  in  substance,  that  Willard,  the  appellant, 
had  an  interview  with  him  while  the  ordinance 
was  pending  in  the  city  council,  and  expressed 
great  anxiety  for  its  passage;  that  he  made  no 
representations  to  him  wlule  the  bill  was  pend- 
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ing;  that  after  the  ordinance  was  passed  and 
while  the  work  was  in  progress,  it  was  not  the 
intention  of  the  witness  to  regrade  and  repave 
the  portion  of  the  street  between  the  avenue  and 
F  Street,  to  which  Willard's  Hotel  is  adjacent; 
that  had  been  paved  within  a  few  years  with 
cobble  stone;  that  the  appellant  ureed  him  to 
pave  it  with  the  new  material;  and  as  an  in- 
ducement, he  said  he  had  the  entire  portion  of 
one  side  to  pay  for;  and  tliat  he  and  his  brother 
owned  a  larger  portion  of  the  property  fronting 
on  it  than  any  one  person.      On  the  witnee? 
suggestion  that  there  might  be  objections  on  the 
part  of  Mife.  Famum  and  Mrs.  Burke,  the  own- 
ers of  the  remaining  portion,  he  said  if  ihey 
objected  he  would  m  responsible  for  their  as- 
sessments.   The  witness  thinks  that  he  would 
not  have  had  the  paving  done  at  that  time  had 
it  not  been  for  the  representations  and  ui^^ent 
request  of  the  appellant;  that  he  had  full  poorer 
in  the  matter  given  him  in  the  ordinance.   The 
witness  also  states  there  was  no  agreement  be- 
tween him  and'  the  appellant  that  he  was  to  be 
personally  responsible  for  the  assessments  or 
cost  of  the  pavement.    Willard  gave  him   to 
understand  that  he  would  have  to  bear  the  ex- 
pense of  the  pavement  in  front  of  his  property, 

Mr.  Owen,  an  alderman  at  the  time,  a  wit- 
ness, states  that  he  drew  the  original  ordinance 
for  paving  the  street,  and  omitted  the  jpovtion 
of  14th  Street  between  the  avenue  and  F  Street 
to  which  Willard's  Hotel  is  adjacent;  that  the 
appellant  presented  an  ordinance  which  in- 
cluded this  portion,  and  witness  amended  his 
so  as  to  include  it.  He  had  omitted  tUa  portion 
as  it  was  well  enough  paved  with  cobble  stonea. 
He  had  a  conversation  with  the  appellant  while 
the  ordinance  was  pending.  He  seemed  vexed 
at  the  delay,  and  said  he  and  his  brother  would 
have  to  pay  for  moat  of  the  work,  and  that  the 
other  property  owners  were  fully  able  to  pav 
for  their  proportion,  except  as  to  the  Burdli 
property  and,  if  that  was  any  objection,  he 
would  pay  it  himself.  The  witness  states  that 
he  knew  of  no  inducements  held  out  by  Willard 
to  procure  the  passage  of  the  ordinance,  except 
what  he  had  stated. 

Mr.  Chadwick,  one  of  the  appelleea,  was 
called  as  a  witness.  He  states  that  before  taking 
the  lease  he  took  a  full  survey  of  the  property 
and  its  surroundings;  thiU  the  pavement  of  14th 
Street  in  front  was  in  good  condition,  and  when 
taken  up  was  the  best  in  the  citv.  He  received 
a  notice  from  J.  C.  and  H.  A.  Willard,  the 
landlords,  to  take  up  the  pavement  of  the  street 
and  put  a  new  one  down,  at  which  he  was 
greatly  surprised ;  and  that,  shortlv  after,  work- 
men proceeded  to  take  up  the  old  pavement; 
that  he  had  no  knowledge  of  the  ordinance  nn- 
till  the  work  was  begun;  that  the  street  at  the 
time  needed  no  repair. 

Mr.  Ball,  called  as  a  witness,  simply  8tated,xn 
answer  to  a  question,  that  the  street,  at  the  time 
the  old  pavement  was  taken  up,  was  in  the  best 
condition. 

The  court,  upon  this  evidence,  decreed  that 
Willard,  the  appellant, should  be  liable  persoo* 
ally  to  pay  the  assessments  levied  upon  the 
premises  leased  to  the  appellees,  directing  thai. 
if  not  paid  in  ten  days,  the  city  authorities 
should  proceed  and  sell  his  reversionary  intereat 
therein,  to  pay  the  same. 

The  Act  of  Congress  passed  February,  18S5, 
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provided  "That  the  corporation  (of  the  City  of 
Washington)  sfatall  have  full  power  and  author- 
ity to  levT  taxes  on  particular  wards,  parts  or  sec- 
tions of  the  city,  for  (heir  particular  local  improve- 
ment, and  to  cause  the  curbstones  to  be  set,  the 
foot  and  carriageways  (or  so  much  thereof  as 
they  may  deem  oest)  to  be  graded  and  paved." 
Another  clause  in  the  same  Act  provides  "  That 
the  corporation, etc.,  is  hereby  authorized  to  lay 
and  collect  a  tax  upon  all  property  borderioff 
upon  each  street  or  alley  that  may  be  paved, 
sewered,  lighted,  cleaned  or  watered  by  said 
corporation,  in  accordance  with  the  provisions 
of  this  Act." 

On  the  12th  October,  1865.  the  city  author 
ities  passed  an  ordinance  which  provided  for 
the  fl;rading  and  paving  of  14th  Street  from  the 
norm  side  of  Canal  Street  to  the  north  side  of 
H  Street,  including  the  section  of  the  street  in 
dispute,  with  the  same  kind  of  pavement  as  is 
now  laid  in  F  Street  North;  to  replace  or  re- 
set the  curb-stones,  repair  or  renew  the  side- 
walks or  foot  pavement,  etc. ;  and  to  defray  the 
expenses  incurred,  it  directed  a  special  tax  to  be 
levied,  under  authority  of  the  Act  of  Congress 
of  38d  February,  1865,  on  all  lots  or  parts  of 
lots  along  the  said  14th  Street,  the  said  taxes  to 
be  ass^sed  and  collected  in  the  same  manner  as 
provided  by  the  Act  of  May  28,  1858. 

Some  question  has  been  made  by  the  counsel 
for  the  appellees  as  to  the  power  of  Congress  to 
confer  upon  the  city  authority  to  assess  upon 
the  adjacent  proprietors  of  lots  the  expense  of 
repairing  streets  with  a  new  and  different  pave- 
ment or  repairing  an  old  one.  It  is  asserted 
that  this  should  be  a  general  tax  on  the  city. 
But  the  power,  we  think,  cannot  well  be  denied. 
The  Constitution  confers  upon  Coneress  the  au- 
thority to  exercise  exclusive  legislation  over  this 
District.    Art.  1,  sec.  8. 

The  bill  seeks  to  compel  Willard  to  pay  the 
tax  levied  on  the  hotel  (of  which  the  appellees 
are  lessees,  and  bound  by  their  covenant  to  pay 
the  same),  upon  the  grounds: 

1.  That  he  procured  the  passage  of  the  city 
ordinance  to  make  the  improvement  in  the 
street  by  fraudulent  misrepresentations  to  the 
mayor  and  common  council,  with  the  intent  to 
cast  upon  the  lessees  the  burden  of  the  tax,  and 
to  benefit  his  own  reversionary  interest  in  the 
premises;  and, 

2.  That  he  had  agreed  with  the  mayor  and 
common  council,  if  they  would  pass  the  ordi- 
nance requiring  the  improvements  to  be  made, 
he  would  pay  the  full  amount  of  any  assess- 
ments or  tax  for  and  on  account  of  the  expense 
of  the  same.  * 

On  looking  into  the  proofs  in  the  record  it 
will  be  seen  that  this  second  ^und  for  charg- 
ing Willard,  the  appellant,  with  the  expense  of 
the  improvements  la  wholly  unsustaineid.  No 
such  agreement  was  made  as  alleged  in  the  bill. 

And  as  it  respects  the  first  ground,  the  only 
evidence  in  support  of  it  is  that,  pending  the 
ordinance  before  the  city  council,  m  a  conver- 
sation with  Alderman  Owen,  he  said  that  he  and 
his  brothers  would  have  to  pay  for  most  of  the 
work,  and  that  the  other  propertv  owners  along 
there  were  fully  able  to  pay  their  proportions, 
except  as  to  the  Burch  property,  and  if  there 
was  any  objection  as  to  that  he  would  pay  for 
it  himself — that  portion  of  it.  The  witness  said 
that  he  knew  of  no  inducements  held  out  by 
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Willard  to  procure  the  passage  of  the  ordinance, 
except  as  stated  above. 

Without  stopping  to  inquire  whether  a  mis- 
representation simply  to  one  of  the  aldermen 
constituting  the  Board, to  induce  him  to  pass  an 
ordinance  for  the  improvement  of  a  street, 
could  be  regarded  as  making  out  a  case  of  mis- 
representation that  would  subject  the  guilty 
pe^y  to  any  responsibility  for  its  passage,  or 
whether,  if  such  responsibilitv  was  established, 
the  appropriate  remedy  would  not  be  an  ac- 
tion at  law,  it  is  sutflcient  to  say,  in  the  present 
case,  that  there  ia  no  evidence  in  the  record 
showing  that  the  representations  made  were  un- 
true, and  hence  the  first  ground  for  subjecting 
the  appellant  also  fails. 

We  say  nothing  as  to  the  representations 
made  to  the  mayor  after  the  passage  of  the 
ordinance  and  while  the  work  was  in  progress, 
or  how  far  these  miffht  subject  the  appellant  to 
liability,  as  that  evidence  is  not  pertinent  to  the 
issue  made  in  the  bill  before  us. 

I%e  decree  below  reverted',  cause  remiUed,  toUh 
directions  to  dismiss  the  hiU, 


ALEXANDER  CROSS,  Appt, 

UNITED  STATES. 

(See  8.  C,  U  WaU.,  47M84.) 

Be-trial  in  Court  of  Claims — successive  suits  for 
rent — plea  of  former  recovery. 

1.  Where  Conorress  directed  the  Court  of  Claims 
to  rehear  a  olafm  which  had  been  decided  against 
by  that  court  on  account  of  the  Informality  of  the 
papers:  held,  that  Congress  intended  that  such 
court  should  wholly  disregard  such  intormality. 

2.  In  covenant  for  non-payment  of  rent,  payable 
at  different  times,  a  new  action  lies  as  often  as  the 
respective  sums  become  due  and  payable. 

8.  Where  the  suit  is  for  installments  of  rent  not 
due  when  a  former  suit  was  instituted,  and  they 
were  not  included  in  it  in  any  stage  of  the  proceed- 
ing, the  plea  of  former  recovery  is  no  bar. 

[No.  I960 
Argued  Oct.  SI,  1879.     Bedded  Nov.  11,  187S. 

APPEAL  from  the  Court  of  Claims. 
The  case  is  stated  b^  the  court. 
Mr.  J.  J.  Coombs*  for  appellant. 
Mr.  Geo.  H.  Williamst  AttyOen.,  C.H. 
WM^Assi.  Atty-Oen.,  for  appellee. 

Mr.  Justice  Davis  delivered  the  opinion  of 
the  court: 

The  only  question  in  this  case  relates  to  the 
proper  construction  of  the  Joint  Resolution  of 
Congress  of  July  2d.  1864,  for  the  relief  of 
Alexander  Cross.  The  action  of  Congress  was 
based  on  the  following  state  of  facts: 

One  Daniel  Saffarans,  in  1851,  according  to 
the  forms  of  law, leased  to  the  United  States  for 
a  period  of  ten  years,  at  a  certain  monthly  rent, 
a  warehouse  in  San  Francisco.  The  claimant. 
Cross,  advanced  the  money  to  complete  the 
building  and  was  compelled,  for  his  own  pro- 
tection, to  purchase  the  property  and  the  con- 
tract of  lease.  The  contract  was  assigned  to 
him  and  the  warehouse  occupied  by  the  Gov- 
ernment for  a  period  of  three  years,  when  Mr. 
Guthrie,  the  Secretary  of  the  Treasury,  against 
his  written  protest,  rescinded  the  contract. 

On  the  15th  of  November,  1856,  Cross  peti- 
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tioned  the  Court  of  Claims  for  relief,  but  failed 
to  obtain  it,  on  the  ground  that  the  assignment 
of  the  lease  was  defective  and  insufficient  to 
vest  in  him  a  legal  title  to  the  accruing  rents. 
This  adverse  decision,  in  conformity  with  the 
law  at  that  time,  was  reported  to  Congress,  and 
while  the  proceeding  was  pending  there,  the 
Joint  Resolution  referred  to  was  passed. 

This  Resolution,  after  reciting  that  the  de- 
cision in  question  was  rendered  on  the  sole 
ground  of  an  alleged  technical  defect  in  the 
release,  directs  that  the  case  be  remanded  to 
the  Court  of  Claims  for  a  further  authority 
to  render  judgment  for  the  petitioner,  if  he 
were  found  to  be  the^  equitable  owner  of  the 
lease,  notwithstanding  the  defective  assignment, 
on  condition  that  he  secure  the  Government  by 
a  proper  indemnifying  bond  against  any  claim 
which  the  heirs  or  representatives  of  Saffarans, 
who  was  then  deceased,  should  make  on  ac- 
count of  the  "contract  or  lease."  In  accord- 
ance with  these  directions.  Cross,  in  July,  1864. 
by  a  supplemental  petition,  asked  the  Court  of 
Claims  to  rehear  the  cause  and  give  him  judg- 
ment for  the  installments  of  rent  claimed  m  his 
original  petition,  embracing  the  periods  of  time 
between  the  14th  day  of  August,  1853,  and  the 
14th  day  of  November,  1856.  This  was  done, 
and  the  present  action  was  brought  two  years 
afterwarc»,  to  recover  the  installments  of  rent 
which  were  not  included  in  the  first  suit. 

The  court  below  held,  that  this  suit  could 
not  be  maintained,  because  the  power  and  au- 
thority conferred  upon  it  by  the  Joint  Resolu- 
tion had  been  exhausted  when  it  reheard  the 
cause  and  rendered  judgment. 

Was  this  ruling  correct? 

This  would  be  to  take  a  narrow  view  of  the 
legislative  intention  in  this  case  and  to  give 
substantial  effect  to  the  technical  defenses 
whicd^  have  distinguished  this  litigation.  There 
is  no  defense  now  on  the  merits,  nor  was  there 
when  the  case  went  to  Congress.  It  went 
there,  not  because  the  United  States  was  not 
bound  by  the  covenants  of  the  lease,  but  for 
the  reason  that,  in  the  opinion  of  the  Court  of 
Claims,  Cross  had  not  the  legal  right  to  enforce 
the  obligation.  Saffarans  had  undertaken  to 
assign  the  lease  to  Cross,  and  no  question  was 
made  as  to  his  ownership  until  the  Secretary  of 
the  Treasury  attempted  to  rescind  the  contract. 
Then  it  was  discovered  that  the  assignment 
lacked  legal  formality,  and  the  Government 
availed  itself  of  this  defense,  and  this  only,  in 
the  Court  of  Claims  to  defeat  the  action.  In 
this  state  of  case  Congress  was  called  upon  to  act. 

The  technical  defect  in  the  mode  of  assign- 
ment was  the  only  obstacle  encountered  by 
Cross  in  the  prosecution  of  his  claim,  yet  while 
it  remained  it  was  effectual  to  prevent  a  recov- 
ery. To  remove  it  and  allow  a  trial  on  the 
merits  required  the  assent  of  Congress,  and  this 
was  given.  That  the  waiver  by  Congress  of 
the  right  of  the  United  States  to  make  this  de- 
fense was  not  limited  to  any  particular  suit, 
but  was  extended  to  the  entire  controversy  re- 
specting the  lease,  seems  clear  enough  from  the 
language  of  the  Resolution  itself.  The  Court 
of  Claims  was  told  if  it  found  Cross  to  be  the 
equitable  owner  of  the  lease,  and  in  justice  and 
equity  entitled  to  the  rents  (if  any)  due  thereon 
from  the  United  States,  to  render  judgment  in 
his  favor,  notwithstanding  any  technical  defect 
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in  the  asdffnment  of  the  lease.  And  to  leave 
no  room  for  doubt  on  the  subject,  the  court 
was  directed  further  to  take  bond  from  Cross 
to  indemnify  the  Govemmeat  "  against  any  de> 
mand  which  may  be  set  up  and  established  by 
or  on  behalf  of  the  heirs  or  representatiyes  of 
Saffarans  under  or  by  virtue  of  said  contract 
or  lease."  Wh^  the  extent  of  this  require- 
ment, if  the  waiver  was  only  applicable  to  the 
rents  in  controversy  in  the  proceeding  then 
pending  before  Congress?  We  cannot  sup- 
pose, without  an  express  declaration  to  that 
effect,  that  Congress  intended  to  legislate  in  a 
manner  that  would  enable  a  creditor  of  the 
Gk>vemment  to  obtain  only  a  part  of  his  claim 
when  the  whole  of  it  was  deemed  by  the  court 
that  tried  the  case  to  be  meritorious. 

It  Is  true  the  lease  was  at  an  end  when  Con- 
gress actea  and  the  court  reheard  the  cause, 
and  Cross  could,  by  proper  amendmmt  to  his 
petition,  have  embraced  also  that  portion  of 
his  demand  for  which  he  now  sues;  and  that 
would  have  been  the  proper  course  for  him  to 
have  pursued,  but  he  was  not  compelled  to  take 
it.  In  covenant  for  non  payment  of  rent,  pay- 
able at  different  times,  a  new  action  lies  as 
often  as  the  respective  sums  become  due  and 
payable.  As  this  suit  is  for  installments  of 
rent  not  due  When  the  first  suit  was.  instituted, 
and  as  they  were  not  included  in  it  in  any  stage 
of  the  proceeding,  the  plea  of  former  recovery 
has  no  application. 

On  the  finding  of  facts  by  the  court  below, 
judgment  should  have  been  rendered  for  the 
claimant  for  $69,515.01. 

It  i8,  therefore,  ordered  that  the  judgment  be 
reversed  and  the  eavee  remanded  to  the  Court  of 
Clainu,  with  directions  to  enter  judgment  for  that 
sum,. 


JOHN  DIRST,  Plff,  in  Brr„ 
«. 

WILLIAM  B.  MORRIS. 

(See  S.  C.  U  Wall.,  484-^1.) 

Beeord,  when  admiesible  to  show  title — error ^ 
when  reviewed— priority  of  mortgage  under 
recording  acts, 

1.  Record  in  a  foreolosure  suit  is  admissible  In  evf. 
dence.  in  eBtabliahinff  title,  althoujrli  one  of  tne  de> 
fendants  iiaanot  been  served  with  prooes4a  the 
case. 

&  This  court,  sitting  as  a  court  of  error,  cannot 
pass  upon  the  weight  or  suf&denosr  of  the  evidence, 
as  it  does  in  equity  appeals. 

8.  In  suob  a  ca8e,wDere  there  was  no  medal  flnd> 
Inff  of  the  facts,  if  a  jury  is  waived  and  the  court 
chooses  to  find  generally  for  one  side  or  the  other, 
the  losing  party  has  no  redress  on  error,  except  for 
the  wrongful  admission  or  rejectloo  of  evidence. 

4.  Where  there  was  no  proof  that  the  mortga^ree, 
when  the  mortgage  was  given,  had  any  notloe  of  a 
prior  unrecorded  deed,  the  mortgage  has  priority. 

[No.  IbO.l 
Argued  Oct.  29,  1872,    DeMed  Nov,  11,  1S?£, 

IN  ERROR  to  the  Circuit  Cou^  of  the  Uaited 
States  for  the  Northern  District  of  Illinoia, 
The  case  is  stated  by  the  court. 
Mr.  Samuel  W.  Fuller,  for  plaintiff  in  er- 
ror. 

Messrs.  Thomas  Dent,  J.  M.  CarUtle  and  J, 
D.  MePherson,  for  defendant  in  error. 
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Mr,  JusHes  Bradlcgr  delivered  the  opinion 
-of  the  court: 

This  was  an  action  of  ejectment  brought  by 
Morris,  the  defendant  in  error,  against  Dirst, 
the  plaintiff  in  error,  for  the  recovery  of  a  cer- 
tain quarter  section  of  land  in  Kendall  County, 
Illinois.  In  1S37,  the  lot  belonged  to  one  Rus- 
^1,  and  the  plaintiff  in  ejectment  clainl&d  title 
through  a  mortgage  given  by  Russell  to  the  So- 
licitor of  the  Treasury,  in  December  of  that 
year,  upon  that  and  other  lands,  to  secure  a 
debt  due  from  him  to  the  United  States.  Rus- 
sell had  previously,  in  May.  1887,  given  a  deed 
for  the  land  in  question  to  one  Breese;  but  this 
•deed  was  not  recorded  in  the  proper  ofQce  un- 
til 1804;  and  there  is  no  evidence  that  it  was 
known  to  the  agents  of  the  government  when 
the  mortgage  was  jpven.  The  plaintiff  in  er- 
ror claims  under  this  deed  to  Breese.  In  1840, 
the  mortgage  given  to  the  government  was 
foreclosed  and  the  property  sold,  the  govern- 
ment being  the  purchaser;  from  which  the  de- 
fendant in  error  deraigns  title  by  intermediate 
<»nveyance8. 

On  the  trial  of  the  cause  before  the  court,  a 
jury  having  been  waived,  the  plaintiff  in  eject- 
ment, having 'first  put  in  the  mortgage  to  the 
government,  offered  in  evidence  the  record  of 
the  foreclosure  suit ;  to  which  the  defendant  ob- 
jected on  the  ground,  amongst  others,  that 
Breese  had  not  Men  served  with  process  in  the 
cause.  To  prove  this  he  referred  to  the  record 
itself,  and  auo  proved  ^y  parol  that  Breese  was 
not  in  Chicago  m  1840,  but  was  in  Kew  York; 
and  further  produced  the  original  subpoenas 
and  files  in  the  cause.  The  papers  showed  that 
Breese  was  made  a  party  to  the  bill,  and  that 
his  name  had  been  included  in  the  subpcsna, 
and  the  record  recited  that  the  subpoena  was  re- 
turned by  the  Marshal  into  the  clerk's  office, 
executed  by  all  the  defendants;  but  the  return 
of  the  subpoena  did  not  show  any  service  on 
Breese.  Nevertheless,  the  court  admitted  the 
record  in  evidence,  and  the  defendant  excepted. 

We  think  there  was  no  error  in  admitting 
this  evidence,  whether  Breese  was  served  with 
the  subpoena  or  not.  If  he  was  not  served,  and 
•could  show  that  fact,  he  was  not  bound  by  the 
decree.  But  the  decree  and  sale  formed  a  link 
in  the  plaintiff's  chain  of  title  from  Russell,  and 
at  this  stage  of  the  cause  the  deed  from  Russell 
to  Breese  had  not  been  given  in  evidence.  So 
far  as  yet  appeared,  the  evidence  was  not  only 
admissible,  but  effective  to  transfer  the  title. 
But  it  was  admissible  in  anv  view,  for  it  tended 
to  show  title  from  a  party  formerly  seised,  and 
the  plaintiff  had  a  right  to  exhibit  it.  subject  to 
such  decision  with  regard  to  its  effect  as  might 
becf^me  necessary  after  all  the  evidence  was  In. 

The  same  remarks  apply  to  the  admission  of 
the  deed  from  the  Solicitor  of  the  Treasury  to 
the  plaintiff's  grantor. 

The  only  other  alleged  error  necessary  to  be 
noticed  is  the  ruling  of  the  court  at  the  close  of 
the  tnal. 

The  defendant,  on  his  part,  had  produced 
Breese's  deed,  and  fnesne  conveyances  to  him- 
self, and  evidence  to  show  that  under  this  title 
in  1864,  he  had  taken  possession  of  the  prop- 
erty, which,  till  then, was  unoccupied.  He  now 
insisted  that  his  right  was  paramount  to  that  of 
the  plaintiff.  But  the  court  decided  that  the 
plaintiff  wasentitled  to  recover, notwithstanding 
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the  possession  taken  by  the  defendant,  and 
found  the  iasuesgenerally  in  the  plaintiff's  favor. 

The  particular  reason  why  or  ground  on 
which  this  decision  was  made  is  not  specified. 
The  court  was  exercising  the  functions  of  both 
court  and  lurv,  and  whether,  as  matter  of  fact, 
it  regarded  the  proof  sufficient  to  show  that 
Breese  had  been  served  with  process  in  the 
foreclosure  suit,  or  whether,  as  matter  of  law, 
it  regarded  that  fact  as  not  material,  or  what 
other  view  of  the  case  it  may  have  taken,  does 
not  appear  and,  therefore, no  error  can  be  asserted 
in  the  decision.  This  court,  silting  as  a  court  of 
error, cannot  pass  as  it  does  in  equity  appeals,  up- 
on the  weight  or  sufficiency  of  the  evidence ;  and 
there  was  no  special  finding  of  the  facts.  Had 
there  been  a  jury,  the  de&ndant  might  have 
called  upon  the  court  for  instructions,  and  thus 
raised  the  questions  of  law  which  he  deemed 
material.  Or  had  the  law,  which  authorizes 
the  waiver  of  a  jury,  allowed  the  parties  to  re- 
quire a  s^ial  finding  of  the  facts,  then  the  le- 
gal questions  could  have  been  raised  and  pre- 
sented here  upon  such  findings  as  upon  a  spe- 
cial verdict.  But  as  the  law  stands,  if  a  jury 
is  waived  and  the  court  chooses  to  find  gener- 
ally for  one  side  or  the  other,  the  losing  party 
has  no  redress  on  error,  except  for  the  wrong- 
ful admission  or  rejection  of  evidence. 

However,  as  there  was  no  proof  that  the  gov- 
ernment agents,  when  the  mortgage  was  given, 
had  any  notice  of  Breese's  unrecorded  deed, 
and  as  the  mortgage  in  such  case  would  have 
the  superior  efficacy,  and  would  entitle  the 
mortgagee  or  his  assigns  to  possession  of  the 
land  on  non  payment  of  the  money  at  maturity, 
we  do  not  see  on  what  possible  ground  the  de* 
fendant  could  have  claimed  to  succeed. 

No  error  appearing  on  the  record,  the  judg- 
meni  of  the  court  below  ie  affirmed. 

Clted—lS  WaU.,  TXO-WL ;  19  WalL,  TO ;  22  WaU.  181, 
131, 188;  96  U.S.,  189. 


JOSHUA  COLLINS  bt  al.,  Plffe.  in  Err., 
LAURASON  RIGGS. 

CSee  S.  C,  U  Wall..  491-498.) 

Redemption  from    mortgage    sale — tender    of 
amount — distribution  of, 

1.  To  redeem  proper^  which  has  been  sold  under 
a  mort^a^,  it  Is  not  sumoient  to  tender  the  amount 
of  the  sale  where  it  is  less  than  the  mortfraflre  debt. 
The  whole  mortflra^e  debt  must  be  tendered  or 
paid  into  court. 

2.  Such  money  will  be  subject  to  distribution  be- 
tween the  mortflra^ee  and  the  purchaser  at  the 
mortflrafire  sale  in  equitable  proportions,  so  as  to  re- 
imburse the  latter  nis  purchase  monesr,  and  pay 
the  former  the  balance  of  his  debt. 

[No.  181.] 

Submitted  Oct,  29,  isn.  Decided  Nov,  11,  1872, 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Illinois. 
The  case  is  sufficiently  stated  by  the  court. 
Mr,  B.  C.  Cook*  for  plaintiffs  in  error. 
Messrs.  Thomas  Dent*  Carljrle  &  Mc- 
Phersont  for  defendant  in  error. 

Mr  Justice  Bradley  delivered  the  opinion 
of  the  court: 
This  case  is,  substantially,  similar  to  that  of 
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Dint  v.  Morris  [ante,  722]  and  raises  the  same 
question.  It  has,  however,  the  additional  feat- 
ure of  proof  offered  by  the  defendants  in  eject- 
ment, to  show  that  they  had  tendered  to  the 
plaintiff  during  the  pendency  of  the  action,  a 
certain  sum  as  redemption  money  for  the  prem- 
ises in  controversy,  from  the  mort^»ge  ^ven  by 
Russell  as  described  in  Dirtt  ^v.  Moms.  The 
amount  tendered  was  the  amount  for  which  the 
lot  was  struck  off  at  the  Marshal's  sale  under 
the  decree  of  foreclosure,  together  with  taxes, 
interest  and  costs.  The  court  simply  decided 
that  the  evidence,  as  presented,  was  not  com- 
petent or  sufficient  to  constitute  a  defense  to 
the  action ;  but  upon  what  ground,  whether  of 
fact  or  law,  does  not  appear.  Clearly  the  cri- 
terion was  incorrect  by  which  the  amount  tend- 
ered was  gauged. 

To  redeem  property  which  has  been  sold 
under  a  mortgage  for  less  than  the  mortgage 
debt,  it  is  not  sufficient  to  tender  the  amount  of 
the  sale.  The  whole  mortgage  debt  must  be 
tendered  or  paid  into  court.  The  party  offer- 
ing to  redeem,  proceeds  upon  the  hypothesis 
that,  as  to  him,  the  mortg^  has  never  been 
foreclosed  and  is  still  in  existence.  Therefore 
he  can  only  lift  it  by  pairing  it.  The  money 
will  be  subject  to  diistribution  between  the 
mortgagee  and  the  purchaser,  in  equitable  pro- 
portions, so  as  to  re-imburse  the  latter  his  pur- 
chase money  and  pay  the  former  the  balance  of 
his  debt. 

The  judgment  must  be  affirmed. 

Cited— 23  Minn.,  16. 


DAVID  TURNER,  Plff,  in  Err., 

V. 

JAMES  M.  SMITH. 

(See  8.  C,  U  WaU.,  668-664.) 

StUe  of  lands  for  t€uees — commissioner  not  re- 
quired to  sell  personal  propertf^ — rent  charge 
cut  off  by  sale. 

1.  Under  the  amendment  to  the  7th  section  of  the 
Act  of  June  7. 186SS,  passed  Feb.  6, 1868,  where  a  pri- 
vate person  bid  a  sum  sufficient  to  pay  the  tax.  in- 
terest and  cost,  the  commissioner  is  not  bound  to 
bid  off  the  land  for  a  sum  not  exoeedinflr  two  thirds 
its  value,  or  to  make  it  brin^  that  much. . 

2.  The  Statute  does  not  require  the  Tax  Commis- 
sioners to  hunt  up  the  owner  nor  to  make  the  tax 
out  of  personal  property. 

8.  The  tax  is  a  direct  tax  on  the  land,  and  on  all 
the  estates,  interests  and  claims  connected  with  or 
growinir  out  of  the  land,  and  a  rent  char^  was  cut 
off  and  destroyed  by  it. 

[No.  202.] 
Argued  Oct.  SI,  187S.       Decided  Nov.  11,  187g. 

IN  ERROR  to  the  Supreme  Court  of  Appeals 
of  the  Commonwealth  of  Virginia. 
In  May,  1861,  R.  M.  &  J.  M.  Smith  were  the 
occupants,  and  claimed  to  be  the  owners,  of  a 
house  and  lot  of  ground  situate  in  the  City  of 
Alexandria,  Va.  At  the  commencement  of  the 
civil  war,  thev  abandoned  their  residence  and 
went  within  the  military  lines  of  the  Confeder- 
ate States.  Mar.  1,  1804,  the  said  property  was 
sold  by  the  Tax  Commissioners,  under  author- 
ity of  the  Act  of  Congress  for  the  collection  of  di- 
rect taxes  in  insurrectionary  districts  within  the 
United  titates,  and  for  other  purposes;  and  was 
purchased  by  the  appellant,  David  Turner,  to 
whom  a  tax  sale  certificate  was  executed  by  said 
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commissioners.  Turner  was  thereupon  placed 
in  possession  of  the  property,  and  still  continnea^ 
in  possession. 

After  the  close  of  the  war,  the  Smiths  insti- 
tuted a  proceeding  against  Turner  upon  a  war- 
rant of  distress  for  rent,  claiming  that  they  were 
the  owners  of  a  yearly  rent  diarge  oi  fSi^„ 
issuiuTOut  of  and  charged  upon  said  house  and 
lot.  The  warrant  was  levied  upon  the  property 
of  Turner,  who  gave  a  forthcoming  bond,  which 
being  forfeited,  proceeding  were  taken  to  ob- 
tain judgment  thereon.  Turner,  under  author- 
ity of  the  Statute  of  Virginia,  made  defense, 
claiming  that  there  was  no  rent  due  the  Smiths, 
and  that  the  distress  was  otherwise  illegal.  The 
jury  found  a  special  verdict,  upon  which  the 
court  rendered  a  judgment  in  favor  of  plaintiffs. 
To  this  ludgment  Turner  obtained  a  writ  of 
error  to  the  Fourth  Judicial  District  Court,  and 
afterwards  to  the  Supreme  Court  of  Appeals  of 
Virginia.  Both  of  these  affirmed  the  aecision 
of  the  lower  courts.    See,  18  Grat.,  880. 

The  case  further  appears  in  the  opinion. 

Mr.  Franeis  L.  Smitli,  for  plaintiff  in. 
error. 

Messrs.  C.  W.  Wattles  and  G.  W,  Brent^ 
for  defendant  in  error. 

Mr.  JutiUee  Miller  delivered  the  opinion  of 
the  court: 

This  is  a  writ  of  error  to  the  Supreme  Court 
of  Appeals  of  the  Commonwealth  of  Virnnia^ 
and  Uie  suit  in  that  court  involved  title  to  land. 
The  plaintiff  in  error  claimed  title  under  a  Bale 
for  taxes,  made  by  authoritv  of  the  several  Acta 
of  Congriess  of  1861  and  1862,  for  imposing  and 
collecting  a  direct  tax .  The  decision  was  against 
the  title  thus  set  up,  and  it  is,  therefore,  prop- 
erly before  us  for  review. 

Two  propositions  are  relied  on  to  defeat  that 
title; 

1.  That  the  land  was  sold  at  the  tax  sale  for 
less  than  two  thirds  of  its  assessed  value. 

2.  That  the  plaintiffs  below,  in  whoee  favor 
the  judgment  was  rendered,  were  the  owners 
of  a  rent  charge  on  the  land,  which  was  not 
extinguished  by  the  sale  for  the  unpaid  taxes. 

1.  The  first  of  these  propositions  is  founded 
on  the  amendment  to  the  7th  section  of  the  Act 
of  1862  passed  February  6,  1868.  12  Stat,  at 
L.,  640.  The  latter  Act  undoubtedly  was  in- 
tended to  be  a  substitute  for  the  7th  section 
of  the  former,  and  to  supersede  it  entirely.  In 
a  case  of  doubtful  construction  it  is,  therefore, 
important  to  consider  what  changes  are  made 
by  the  latter  in  regard  to  the  matter  now  in  con- 
troversy. By  the  original  section  the  oomoiis- 
sioners  who  were  appointed  for  the  collection 
of  the  tax  were  required,  at  the  time  and  fllace 
of  sale,  to  cause  the  lots  and  lands  to  be  severally 
sold  to  the  highest  bidder  for  a  sum  not  las 
than  the  tax,  i)e.nalty  and  costs,  and  ten  per 
centum  per  annum  interest  on  said  tax,  pursuant 
to  notice,  and  to  strike  off  the  same  severally  to 
the  United  States  at  that  sum,  unless  some  per- 
son should  bid  the  same  or  a  larger  sum. 

The  amendment  says  that  the  oomminioneni 
shall  be  required,  "At  the  time  and  place  of 
sale,  to  cause  the  same  to  be  severally  sold  to 
the  highest  bidder  for  a  sum  not  less  than  the 
taxes,  penalty  and  costs,  and  ten  per  centum 
per  annum  interest  on  said  tax,  pursuant  to 
notice ;  in  ail  cases  where  the  owners  of  said  lots 
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or  parcels  of  ground  shall  not,  on  or  before  the 
day  of  sale,  appear  in  person  before  the  Board 
of  Commissioners  and  pay  the  amount  of  said 
tax,  with  ten  per  centum  interest  thereon,  with 
costs  of  advertising  the  same,  or  request  the 
same  to  be  struck  off  to  a  purchaser  for  less 
than  two  thirds  of  the  ass^sed  value  of  said 
several  lots  or  parcels  of  ground,  the  said  com- 
missioners shall  be  authorized,  at  said  sale,  to 
bid  off  the  same  to  the  United  States  at  a  sum  not 
exceeding  two  thirds  of  the  assessed  value  there- 
of, unless  some  person  shall  bid  a  larger  sum/* 

The  first  Act  and  the  second  are  ali^e  in  the 
provision  that  the  land  shall  be  sold  to  the  high- 
eat  bidder  for  a  sum  not  less  than  what  is  due  on 
it  for  tax,  interest  and  cost.  This,  in  both  cases, 
refers  to  bids  by  others  than  the  United  States. 
In  reference  to  bids  made  by  the  commissioners 
on  behalf  of  the  United  States,  there  is  a  change. 
The  first  statute  made  it  imperative  that  the  com- 
missioner should  strike  off  the  land  to  the  Unit- 
ed States  at  the  amount  of  the  tax,  interest 
and  costs,  unless  others  bid  that  or  a  larger  sum; 
and  it  is  a  fair  inference  that  the  commissioners 
were  not  authorized  to  bid  at  all  for  the  land, 
unless  it  be  called  a  bid  to  strike  it  off  to  the 
government,  when  no  one  else  would  take  it, 
for  the  tax,  interest  and  costs. 

The  second  statute  makes  a  material  change 
in  this  part  of  the  law.  When  the  owner  does 
not  pav.  or  request  the  same  to  be  struck  off  to 
a  purchaser  for  a  less  sum  than  two  thirds  of  its 
value,  the  commissioners  are  authorized  to  bid 
off  the  same  to  the  United  States  at  a  sum  not 
exceeding  two  thirds  of  such  assessed  value. 

The  intention  in  making  Uiis  change  seems  to 
us  to  be  to  remove  the  restriction  by  which  the 
United  States  must  either  take  the  land  for  the 
taxes  or  let  it  go  to  whoever  would  pay  the 
taxes,  or  any  greater  sum,  if  he  was  the  highest 
bidder.  After  the  amount  due  was  offered,  the 
government,  wa^  by  the  first  statute,  no  longer 
a  competing  bidder,  and  the  owner  was  at  the 
mercy  of  private  bidders.  Under  the  new  stat- 
ute the  commissioner  could  become  a  competitor 
after  the  amount  of  the  tax  was  bid,  with  two 
limitations.  First,  he  should  not  bid  against  a 
purchaser  whom  the  owner,  by  request,  pre- 
ferred. And,  second,  he  should  not  bid  beyond 
two  thirds  of  the  value. 

Instead  of  being  bound  to  bid  that  sum,  he 
was  authorized  to  bid  any  sum  not  exceeding 
that,  and  could  not  bid  that  if  the  purchaser 
requested  that  it  might  be  struck  off  to  a  friend 
for  less  than  that  sum.  If  the  language  had 
been  that  he  was  authorized  to  bid  it  off  at  two 
thirds,  it  would  be  a  forced  and  unnatural  con- 
struction of  the  section  to  hold  that  the  words 
were  imperative.  The  language  which  would 
express  that  idea  would  be  that  he  was  required 
to  do  it,  or  that  he  should  not  bid  it  off  for  a 
less  sum.  But  here,  while  he  is  authorized  to 
bid,  that  bid  may  be  for  any  sum  not  exce^ing 
two  thirds  its  value. 

But  the  sale  in  this  case  comes  within  "the  first 
cate^ry.  The  United  States  did  not  bid  at  aJl. 
A  private  person  bid  a  sum  sufficient  to  pay  the 
tax,  interest  and  costs,  and  the  commissioner 
let  him  have  it,  and  we  see  nothing  in  the  stat- 
ute which  forbids  it.  Certainly  we  cannot  in- 
fer because  the  United  States  authorized  the 
coomiissioner  in  a  defined  contingency  to  bid 
off  the  land  for  a  sum  not  exceeding  two  thirds 

See  14  Wall. 


its  value,  that  he  was,  therefore,  bound,  in  all 
cases  to  make  it  bring  that  much. 

We  think  there  was  error  in  the  Appellate- 
Court  of  Virginia  in  holding  the  sale  void  be- 
cause this  was  not  done. 

2.  In  the  Act  of  August  5,  1861,  apportion- 
ing the  tax  of  $20,000,000  among  the  States, 
according  to  population,  provision  is  made  for 
its  collecuon  out  of  the  lanas  within  those  States, 
if  not  paid  by  the  States.  Under  tJie  provisions 
of  that  Act  it  mi^ht  admit  of  some  doubt  whether 
the  tax  was  in  its  essence  a  tax  on  the  land,  and 
on  all  the  various  estates  into  which  the  fee  may 
have  been  divided,  or  was  a  tax  on  the  owner 
of  the  land,  and  levied  on  the  interest  of  the 
owner  in  it,  and  on  no  other  subordinate  or  In- 
corporeal interest.  But  no  tax  was  ever  collected, 
or  any  land  sold  under  that  Act.  The  States. 
which,  in  the  war  for  the  support  of  which  thi» 
tax  was  levied,  supported  the  General  Gk)vem- 
ment,  assumed  and  paid  the  portion  allotted 
to  each.  With  regard  to  the  States  which  were 
in  insurrection.  Congress  passed  a  new  law  for 
the  assessment  and  collection  of  their  portion 
under  which  the  sale  in  this  case  was  made. 
That  Act,  the  Statute  of  1862,  to  which  we  have 
already  referred,  directed  the  commissioners  to- 
whom  the  collection  of  the  tax  was  intrusted, 
to  take  the  last  assessment  of  the  value  of  the 
lands  made  in  each  State  for  state  taxation 
as  the  basis  on  which  the  tax  charged  to  that 
State  by  the  Act  of  1861  should  be  apportioned 
among  the  several  lots  and  parcels  within  that 
State,  and  a  i)enalty  of  fifty  per  cent,  was  added 
in  each  case  for  non-payment.  The  President 
was  directed  to  declare  by  his  Proclamation 
what  States  or  parts  of  States  were  in  insurrec- 
tion, and  "thereupon  the  said  several  lots  or 
parcels  of  land  became  charged  respectively 
with  their  respective  portions  of  said  direct 
tax,  and  the  same,  together  with  the  penalty, 
became  a  lien  thereon  without  any  further 
proceedings  whatever."  12  Stat,  at  L.,  422. 
Section  3  gave  a  time  in  which  this  tax  might 
be  paid,  and  Section  4  proceeds  to  say  that  *  'the 
title  of,  in,  and  to  each  and  every  parcel  of 
land  upon  which  said  tax  has  not  been  paid  a» 
above  provided,  shall  thereupon  b«!ome  for- 
feited to  the  United  States,  and  upon  the  sale 
hereinafter  provided  for  shall  vest  in  the  United 
States,  or  in  the  purchaser  at  such  sale,  in  fee 
simple,  free  and  discharged  from  all  liens,  in- 
cumbrances, ri^ht,  title  and  claim  whatsoevef."' 

There  is  notbmg  in  the  statute  which  requires 
the  Tax  Commissioners  to  hunt  up  the  owner,  or 
to  make  the  tax  out  of  personal  propertv  of  his, 
or  which  may  be  found  upon  the  land.  It  ia 
clearly  a  direct  tax  on  the  land,  and  on  all  the 
estates,  interests  and  claims  connected  with  or 
growing«out  of  the  land.  All  this  was  forfeited 
to  the  United  States  on  nonpavment  of  the  taxes^  * 
and  passed  with  the  sale  to  the  purchaser,  sub- 
ject alone  to  the  right  of  redemption,  which  th& 
law  allowed.  In  that  respect  it  was  a  defeasible 
title,  but  in  all  other  respects  perfect,  complete, 
and  entire.  The  language  of  the  statute  is  ex- 
plicit to  this  purport,  and  the  policy  and  neces- 
sity of  the  government,  which  could  not  look 
after  the  fugitive  and  hostile  owners,  required 
such  a  tax,  and  such  a  mode  of  collecting  it. 

We  are  of  opinion,  therefore,  that  the  sale 
being  a  valid  one,  the  rent  charge  of  thedefend> 
ant  in  error  was  cut  off  and  destroyed  by  it. 
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The  judgment  of  the  Court  of  Appeals  is  re- 
ijersed,  arid  the  cause  remanded  for  further  pro- 
ceedings in  conformity  to  this  opinion. 

Cited— 99  U.  S.,  445;  106  U.  S.,  803. 


UNITED  STATES,  Plff.  in  Err., 

V. 

JAMES  W.  POWELL  bt  al. 

(See  S.  a.  14  WaU.,  49S-604.) 

Distiller's  bond — distillery  warehouse— suretieSy 

how  far  bound, 

1.  Where  a  distiller  ffave  a  bond,  conditioned 
that  be  should  faithfully  oomply  with  all  the  pro- 
visions of  law  in  relation  to  the  duties  and  busi- 
ness of  distillers,  he  is  bound  to  pay  the  wag-es  of 
the  storekeepers  placed  by  the  government  In 
oharffe  of  his  distillery  warehouse,  as  required  by 
a  Joint  Resolution  of  Congress,  passed  after  the 
execution  of  his  bond. 

2.  A  distillery  warehouse  Is  a  bonded  warehouse 
within  the  meaning  of  the  Joint  Resolution. 

3.  Such  distiller  must  pay  the  governmeni;  for 
work  done  by  the  storekeepers,  or  for  money  paid 
for  their  per  diem  wages,  on  Sunday. 

4.  The  sureties  in  such  bond  are  bound  in  the 
4Mune  manner  as  their  principals. 

[No.  188.] 
Submitted  Oct.  29, 1872,    Decided  Nov,  11, 1872. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Middle  District  of  Tennessee. 

This  was  an  action  of  debt  brought  by  the 
United  States  against  the  defendants  in  error, 
as  principals  and  sureties,  on  two  distillers' 
bonds  given  under  the  7th  section  of  the  Inter- 
nal Revenue  Law  of  July  20.  1868.  15  Stat,  at 
L.,  127,  one  of  which  bore  date  Doc.  1.  1868, 
and  the  other  Apr.  29, 1869,  and  each  of  which 
was  conditioned  as  follows:  that  '*  If  the  said 
James  W.  Powell  and  Henry  J.  Hildebrand 
shall,  in  all  respects,  faithfully  comply  with  all 
the  providons  of  law  in  relation  to  the  duties 
4md  business  of  distillers,  and  shall  pay  all  pen- 
alties incurred  or  fines  imposed  on  them  for 
•a  violation  of  an^  of  the  said  provisions,  etc.. 
then  this  obligation  shall  be  void ;  otherwise  it 
«hall  remain  in  full  force."  The  condition  of 
the  bond  dated  Dec.  1.  1868.  was  preceded  by 
A  recital  stating  that  said  Powell  and  Hilde- 
brand intended,  on  and  after  that  date,  to  en- 
gage in  the  business  of  distilling,  etc. ;  and  the 
•condition  of  the  other  bond  was  preceded  by  a 
similar  recital,  that  they  intended  to  engage  in 
the  same  business  on  and  after  May  1,  1869. 

The  15th  section  of  the  said  Act.  16  Stat,  at 
It.,  180,  enacts  that  every  distiller  shall  provide 
a  warehouse,  to  be  used  only  for  the  storage  of 
spirits  of  his  own  manufacture,  and  also  de- 
•Clares  such  warehouse,  when  approved  by  the 
Commissioners  of  Internal  Revenue  on  report 
rof  the  Collector,  to  be  a  "  bonded  warehouse." 
•etc.,  and  that  it  shall  be  in  charge  of  an  inter- 
nal revenue  storekeeper,  assign^  thereto,  etc. 
And  by  a  proviso  to  the  Joint  Resolution  of 
Mar.  29,  1869,  16  Stat,  at  L..  52,  the  proprie- 
tors of  "all  internal  revenue  bonded  ware- 
houses "  are  thereafter  required  to  re-imburse 
the  United  States  the  expenses  and  salaries  of 
all  storekeepers  or  other  officers  in  charge  of 
«uch  warehouses. 

The  declaration  contains  two  counts.  The 
first  count  alleges  that,  under  the  first  bond, 
the  said  Powell  and  Hildebrand  engaged  in  the 
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business  of  distilling,  Dec.  l,1868,and  continued 
so  enga^d  until  Apr.  90.  1869.  during  which 
month  a  certain  internal  revenue  storekeeper 
was  duly  in  charge  of  their  warehouse,  at  a  sal- 
ary of  $4  per  diem  for  28  days,  which  was  paid 
to  him  by  the  plaintifTs.  The  second  count  al- 
leges that,  under  the  second  bond,  the  said 
Powell  and  Hildebrand  engaged  in  the  busi- 
ness of  distilling  on  May  1,  1869,  and  con- 
tinued so  engaged  until  after  Apr.  80.  1870. 
during  which  time  certain  internal  revenue 
storekeepers  were  duly  in  charge  of  their  ware- 
house at  different  periods  stated,  at  a  salary  of 
$4  per  diem,  which  was  paid  to  tiiem  by  the 
plaintiffs.  The  amounts  so  paid,  as  aforesaid, 
were  demanded  in  re-imbursement  of  the  plaint- 
iffs, and  the  breaches  assigned  in  the  declara- 
tion are.  the  refusal  of  the  said  Powell  and  Hil- 
debrand to  pay  the  plaintiffs  those  amounts,  or 
any  part  thereof. 

The  defendants  put  in  a  general  plea  of  per- 
formance, accompanied  by  a  number  of  special 
pleas,  setting  up: 

1.  That  at  the  time  of  the  execution  of  the 
bonds,  or  at  any  time  since,  the  said  Powell  & 
Hildebrand,  as  distillers,  were  not  bound  to 
pay  the  wages  of  the  storekeepers  who  had 
charge  of  their  distillery  warehouse,  etc. 

2.  That  the  warehouse  attached  to  their 
distillery  Is  not  a  bonded  warehouse  in  contem- 
plation of  law,  etc. 

8.  That  the  plaintiff  paid  the  said  store- 
keepers for  working  on  Sunday,  etc. 

4.  That  at  the  date  of  the  bond  dated  Dec. 
1,  1868,  plaintiff  was  bound  to  pay  the  said 
storekeepers,  and  that  the  Act  of  Mar.  29, 18^, 
if  applicable  to  distillery  warehouses,  cannot 
change  or  alter  the  liability  of  the  sureties,  nor 
increase  their  responsibility,  etc. 

A  replication  was  filed  by  plaintiff,  contain- 
ing a  general  denial,  and  issue  was  Joined. 
The  parties  then  went  to  trial,  and  a  verdict 
was  rendered  for  defendants. 

Among  other  charges  the  court  gave  the  fol- 
lowing, to  which  exception  was  taken  by  the 
district  attorney : 

1 .  "  That  under  the  first  of  said  bonds,  given 
before  the  public  Resolution  of  March.  18SD, 
neither  the  distillers  nor  their  securities  were  lia- 
ble for  re  imburseraent  of  the  storekeepers'  sal- 
aries, either  before  or  after  the  passage  of  said 
Resolution. 

2.  That  the  re-imbursement  to  the  United 
States  by  the  distiller,  of  the  salaries  of  store- 
keepers, was  not  one  of  the  duties  of  the  dis- 
tillers, for  the  performance  of  which  the  sec 
ond  bond  was  given,  and  that  neither  the  dis- 
tillers nor  their  sureties  were  liable  upon  said 
bond  for  the  failure  of  the  di^illers  to  make 
such  re-imbursement,  although,  perhaps,  the 
distillers  might  be  liable  in  an  action  for  debt 
or  assumpsit,  brought  against  them  alone  for 
said  reimbursement. 

8.  That,  at  any  rate,  no  recoTerv  could  be 
had  of  the  amount  paid  to  the  storekeepers  for 
services  performed  by  them  on  Sundays,  as  the 
law  did  not  contemplate  their  employment  upon 
Sunday. 

Messrs.  Geo,  H,  WHUams,  AttyOen.,  and 
C,  H.  mil.  Asst.  AUy-Gen,,  for  plaintiff  in 
error: 

The  condition  that  the  principals  "ShaS 
faithfully  comply  with  all  the  provisions  of 
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law  in  relation  to  the  duties  and  business  of  dis- 
tillers "  is  to  be  understood  as  embracing  such 
provisions  of  law  as  may  be  in  force  during  the 
period  for  which  the  lx)nd  is  given,  whether 
enacted  before  or  after  the  execution  of  the 
bond. 

King  v.  Nichols,  16  Ohio  St.,  88;  Boody  v. 
U.  5..1  Woodb.  &M.,  168. 

That  the  condition  of  a  bond  given  under 
the  7th  section  of  the  Act  of  1868,  applies  to 
provisions  of  law  concerning  the  duties  and 
business  of  distillers  enacted  subsequently  to 
the  date  of  that  Act,  but  prior  to  the  execution 
of  the  bond,  can  admit  of  no  doubt. 

See,  Farrv.  HoUis,  9  Bam.  &  C,  815;  State 
V.  BradBha^o,  10  Ired..  229. 

The  Act  of  Mar.  29,  1869,  reauiring  propri- 
etors of  all  internal  revenue  bonded  warehouses 
to  re  imburse  the  United  States  the  expenses 
and  salaries  of  all  storekeepers  in  charsre  of 
auch  warehouses,  clearly  extends  to  distillers. 

The  appointment  of  storekeepers  for  distil- 
lery warehouses  is  provided  for  by  the  52d  sec- 
tion of  the  Act  of  tJuly  20.  1866, 16  Stat,  at  L., 
145,  and  their  duties  are  prescribed  by  that,and 
the  21st  section  of  the  same  Act.  From  the  nat- 
ure of  these  duties,  which  embrace,  among 
other  things,  the  custody  of  the  warehouse, 
they  woula  seem  to  be  in  some  respects,  if  not 
in  all,  continuous  from  day  to  day  throughout 
the  entire  week  or  month.  Sundays  included, 
as  long  as  the  storekeeper  remains  in  office; 
and,  so  far  from  the  law  not  contemplating  his 
employment  upon  Sunday,  Just  the  contrary  is 
manifestly  its  intent. 

(No  counsel  appeared  for  defendant  in  error.) 

Mr,  Justice  Clifford  delivered  the  opinion 
of  the  court:' 

Persons  intending  to  engage  in  the  business 
of  a  distiller  are  required  to  give  notice  in  writ- 
ing to  the  assessor  of  the  district,  stating  their 
names  and  places  of  residence  and  the  place  or 
places  where  the  business  is  to  be  carried  on ; 
and  before  proceeding  with  the  business  they 
are  required  to  make  and  execute  a  bond  in  the 
form  prescribed  by  the  commissioner,  with  at 
least  two  sureties  to  be  approved  by  the  assess- 
or of  the  district,  conditioned  that  the  princi- 
pal shall  faithfully  comply  with  all  the  pro- 
visions of  law  in  relation  to  the  duties  and  busi- 
ness of  distillers,  and  that  he  will  pay  all  pen- 
alties incurred  or  fines  imposed  on  him  ror  a 
violation  of  any  of  the  said  provisions.  15  Stat, 
at  L.,  127. 

Pursuant  to  that  requirement  the  two  defend- 
ants first  named  in  the  declaration  made  and 
executed  the  two  bonds  therein  described,  con- 
ditioned in  the  very  words  of  the  7th  section  of 
the  Act  containing  the  requirement,  as  appears 
by  the  record. 

Distillers  are  also  required  by  the  15th  section 
of  the  Act  to  provide  at  their  own  expense  a 
warehouse,  situated  on  and  to  constitute  a  part 
of  their  distillery  premises,  to  be  used  only  for 
the  storage  of  distilled  spirits  of  their  own  man 
ufacture;  and  the  provision  is  that  such  ware- 
house, when  approved  by  the  commissioner,  on 
report  of  the  collector,  shall  be  deemed  to  be  a 
bonded  warehouse  of  the  United  States  and  be 
known  as  a  distillery  warehouse;  and  that  it 
shall  be  under  the  direction  and  control  of  the 
collector  of  the  district  and  in  charge  of  an  in- 
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ternal  revenue  storekeeper  assigned  thereto  by 
the  oommissioner. 

Provision  is  also  made  by  the  Joint  Resolu- 
tion of  the  29th  of  March,  1869,  that  the  pro- 
Erietors  of  all  internal  revenue  bonded  ware- 
ouses  shall  re-imburse  to  the  United  States  the 
expenses  and  salary  of  all  storekeepers  or  other 
oflSoers  in  charge  of  such  warehouses,  and  that 
the  same  shall  be  paid  into  the  Treasury  and 
accounted  for  like  other  public  moneys.  16 
Stat.  atL.,  52. 

Most  of  the  material  facts  are  either  admitted 
or  not  controverted  by  the  pleadings.  It  is  con- 
ceded as  follows:  (1)  That  the  principal  de- 
fendants engaged  in  the  business  of  a  distiller 
for  the  periocU  mentioned  in  the  declaration. 
(2)  That  they  constructed  warehouses  for  tUe 
storage  of  distilled  spirits  of  their  own  manu- 
facture. (8)  That  the  warehouses  were  in  charge 
of  internal  revenue  storekeepers  assigned  there- 
to by  the  commissioner.  (4)  That  the  plaintiffs 
paid  the  per  diem  wages  of  the  storekeepers, 
and  that  they  demanded  of  the  defendants  to 
be  re  imbursed  the  amount  so  paid  for  that  serv- 
ice, and  that  the  defendants  refused  to  pay  as 
requested,  and  that  the  bonds  described  in  the 
declaration  were  duly  executed. 

Payment  being  refused,  the  plaintiffs  brought 
an  action  of  debt  to  recover  the  amount.  Serv- 
ice having  been  made  the  defendants  appeared 
and  pleaoed  as  follows:  (1)  Performance.  (2) 
That  they  were  not  bound  to  pay  the  wages  of 
the  storekeepers  in  chargeof  their  distillery  ware- 
house; that  the  storekeeper  was  an  officer  ap- 
pointed and  selected  by  the  plaintiffs,  and  that  he 
was  placed  by  them  in  the  distillery  warehouse  of 
the  defendants ;  and  that  they  .the  plaintiffs,  were 
bound  to  pay  his  per  diem  wa^.  (8)  That  the 
warehouse  attached  to  their  distillery  is  known 
as  a  distillery  warehouse,  and  not  as' 'a  bonded 
warehouse,  as  it  constitutes  a  part  of  their  dis- 
tillery premises,  and  that  the  defendants  are 
not  bound  to  pay  the  wages  of  the  storekeeper. 
(4)  That  the  plaintiffs  have  no  right  to  be  re- 
imbursed for  the  wages  they  paid  to  the  store- 
keeper for  service  rendered  or  work  done  on 
Sunday  or  the  Lord's  day.  (5)  Su];>eradded  is 
also  the  separate  plea  of  the  sureties — ^that  the 
plaintiffs  at  the  time  the  first  bond  was  executed 
were  bound  to  pay  the  storekeeper  in  charge  of 
the  warehouse,  and  that  the  subsequent  Act, 
even  if  applicable  to  distillery  warehouses,  can- 
not change  or  alter  their  liabilitv  as  sureties, 
nor  can  it  increase  their  responsibility. 

1.  Performance,  certainly,  is  not  proved  as 
matter  of  fact,  as  it  is  not  pretended  that  the 
defendants  have  re-imbursed  the  plaintiffs  for 
any  part  of  the  amount  which  the  latter  paid  to 
the  storekeepers  for  their  per  diem  wages  while 
they  were  in  charge  of  the  defendants'  distillery 
warehouses,  which  is  all  that  need  be  remarked 
in  respect  to  that  defense. 

2.  Undoubted Iv,  the  storekeeper  is  an  officer 
appointed  and  selected  by  the  plaintiffs,  but  the 
question  whether  the  defendants  are  bound  to 
re-imburse  the  plaintiffs  the  amount  paid  for 
their  per  diem  wages  while  in  charge  of  their 
distillery  warehouses  is  a  question  of  law  de- 
pending upon  the  construction  of  the  Joint  Reso- 
lution to  which  reference  has  been  made.  Argu- 
ment to  show  that  the  question  must  be  an- 
swered in  the  affirmative,  if  the  Joint  Resolu- 
tion is  applicable  to  the  case,  is  hardly  neces- 
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sary,  as  the  language  is  explicit  that  the  pro- 
prietors of  all  internal  revenue  bonded  ware- 
houses shall  reimburse  to  the  United  States  the 
expenses  and  salary  of  all  storekeepers  or  other 
officers  in  charge  of  such  warehouses. 

8.  Attempt  is  made  to  show  that  a  distillery 
warehouse  is  not  a  bonded  warehouse  within 
the  meaning  of  the  Joint  Resolution,  but  the 
proposition  cannot  be  maintained,  as  the  Act  of 
Congress  provides  that  such  a  warehouse,  when 
approved  by  the  commissioner,  on  report  of  the 
collector,  shall  be  deemed  a  bonded  warehouse 
of  the  United  States;  and  it  matters  not  that  the 
Act  provides  that  it  shall  be  known  as  a  dis- 
tillery warehouse,  as  the  requirement  of  the  Act 
is  that  it  shall  be  under  the  direction  and  con- 
trol of  the  collector  of  the  district,  and  be  in 
charge  of  an  internal  revenue  storekeeper  as- 
signed thereto  by  the  commissioner.  Beyond 
alTdoubt,  therefore,  the  internal  revenue  bonded 
warehouse  referred  to  in  the  Joint  Resolution 
includes  the  bonded  warehouse  known  as  the 
distillery  warehouse  described  in  the  15th  sec- 
tion of  the  Act  imposing  taxes  on  distilled  spirits. 
15  Stat.  atL.,  180. 

4.  Suppose  that  it  is  so,  still  it  is  contended 
by  the  defendants  that  they  are  not  bound  by 
the  first  bond  to  re  imburse  the  plaintiffs  for  the 
amount  paid  to  the  storekeeper  for  that  service, 
because  the  bond  was  made  and  executed  be- 
fore the  passage  of  the  Joint  Resolution. 

It  must  be  admitted  that  anv  substantial  ad- 
dition bv  law  to  the  duties  of  the  obligor  of  a 
bond,  after  the  execution  of  the  instrument,  ma- 
terially enlarging  his  liabilities,  will  not  im- 
pose any  additional  resposibility  upon  his  sure- 
ties, unless  the  words  of  the  bond,  by  a  fair  and 
reasonable  construction,  bring  such  subsequent- 
ly imposed  duties  within  its  provisons.  Farr 
V.  HoJUi,  9  B.  &  C,  8ii2.  Conceding  that  rule 
to  be  correct,  it  becomes  necessarv  to  examine 
the  recitals  and  condition  of  the  bond  first  de- 
scribed in  the  declaration,  as  the  question  must 
depend  very  largely  upon  the  construction  of 
the  language  there  employed.  By  the  recital 
of  the  bond  it  appears  that  the  principals  there- 
in named  intended,  on  and  after  that  date,  to  be 
engapred  in  the  business  of  distillers  within  the 
Fifth  Collection  District  of  the  State,  and  the 
condition  of  the  bond  is  that  they  shall  in  all  re- 
spects faithfully  comply  with  all  the  provisions 
of  law  in  relation  to  the  duties  and  business  of 
distillers,  and  that  they  shall  pay  all  penalties 
incurred  or  fines  imposed  on  them  for  a  viola- 
tion of  any  of  the  said  provisions.  Stronger 
language  to  signify  an  intention  to  stipulate 
that  the  principals  in  the  bond  should  comply 
with  duties  subsecjuently  imposed  by  law  in  re- 
lation to  the  busmess  of  a  distiller  could  not 
well  be  employed,  as  the  language  of  the  bond 
is  that  they  shall  faithfully  comply  with  all  the 
provisions  of  law  in  relation  to  the  duties  and 
business  of  distillers,  knowing,  as  all  the  obli 
gorsdid,  that  Congress  might  at  any  time  enact 
new  provisions  imposing  new  duties  or  vary 
those  already  imposed.  Bartlette  v.  Oovernor, 
2  Bibb,  686;  Minor  v.  Meeh,  Bk.,  1  Pet.,  73. 
Both  parties,  it  must  be  assumed,  knew  that 
changes  might  be  made  in  that  behalf  at  any 
time,  and  the  defendants  must  have  understood 
that  it  never  could  have  been  intended  that  a 
new  bond  should  be  required  with  every  modi- 
fication made  in  relation  to  the  duties  and  busi- 
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ness  in  which  the  principals  in  the  bond  were 
about  to  engage.  Where  a  person  was  elected 
sheriff  and  executed  a  bond  to  the  county,  con- 
ditioned that  he  would  well  and  faithnilly  in 
all  things  discharge  the  duties  of  the  office  dur- 
ing his  continuance  in  the  same  by  virtue  of 
his  said  election,  the  Supreme  Court  of  Ohio 
held  that  the  language^  of  the  bond  was  broad 
enough,  not  only  to  embrace  any  duty  imposed 
at  the  date  of  the  bond,  but  any  also  that  might 
be  imposed  upon  the  officer  by  law  during  the 
term  for  which  the  bond  was  given.  King  v. 
Nichola,  16  O.  St.,  82;  U.  8.  v.  Bradleif,  10 
Pet.,  848;  Cam&ran  v.  CampbeU,  8  Hawks,  285. 
Bonds  in  such  cases,  as  well  as  in  cases  like  the 
one  before  the  court,  are  required  to  secure  the 
faithful  discharge  of  the  duties  ordinarily  im- 
posed upon  the  principal  obligor,  without  ref- 
erence to  the  time  when  the  law  was  passed  im- 
posing the  duty;  and  where,  as  in  this  case,  the 
language  of  the  bond  is  sufficiently  comprehen- 
sive to  embrace  duties  subsequently  imposed, 
of  a  character  corresponding  with  those  re- 
quired at  the  date  of  the  bond,  the  construction 
which  gives  a  prospective  as  well  as  a  retro- 
spective operation  to  the  condition  of  the  bond 
may  well  be  adopted  as  both  reasonable  and 
just  to  all  concerned.  White  v.  Fox,  23  Me., 
841 ;  U.  8.  V.  Hadsan,  10  Wall.,  406  [77  U.  S., 
XIX.,  939];  U.  8.  v.  Tingey,  5  Pet..  127. 

Exceptional  cases  may,  doubtless,  arise,  aa 
where  the  condition  of  the  bond  is,  in  terms, 
or  by  a  fair  and  reasonable  construction,  lim- 
ited to  existing  duties,or  where  the  appointment 
is  a  temporary  one,  to  expire  at  the  end  of  Uie 
next  session  of  the  Senate.  Different  rules  are 
applied  in  the  case  of  a  temporary  appointment, 
as  the  commission  is  for  a  different  tenure,  and 
unless  there  is  something  in  the  Act  under 
which  the  first  commission  issued  showing  that 
it  contemplated  a  permanent  and  continuing  re- 
sponsibility under  laws  subsequently  passed, 
the  rule  is  that  the  llabilitv  of  sureties  must  be 
strictly  confined  to  the  auties  created  by  the 
Acts  passed  antecedent  to  the  date  of  the  bond. 
U,  8.  V.  Kirkpatriek,  9  Wheat..  730. 

Given,  as  the  second  bond  was,  subsequent 
to  the  passage  of  the  Joint  Resolution,  the  de- 
fense that  the  bond  is  not  etnbraced  in  that  pro- 
vision is  entirely  without  merit  and  is.  accord- 
ingly, overruled. 

5.  Reimbursement  for  services  rendered  or 
work  done  by  the  storekeepers,  or  for  money 
paid  for  their  per  diem  wages  on  Sunday  or  the 
Lord's  day,  it  is  insisted  cannot  be  lawfully 
claimed,  because  the  law,  it  is  said,  did  not 
contemplate  their  employment  on  that  day. 

Storekeepers,  of  the  kind,  may  be  appointed 
by  the  Secretary  of  the  Treasury,  in  such  num- 
bers as  may  be  necessary,  with  such  compensa- 
tion, not  exceeding  $5  per  day,  as  shall  be  de- 
termined by  the  commissioner.  They  are  re- 
Quired  to  take  an  oath  faithfully  to  periorm  the 
auties  of  their  office,  and  to  give  a  bond  to  be 
approved  by  the  commissioner  for  the  faithful 
discharge  of  their  duties,  and  they  are  to  have 
charge  of  the  warehouses  to  which  they  may 
be  respectively  assi^ed,  under  the  direction  of 
the  collector  controlling  the  same,  which  ware- 
house, it  is  provided,  shall  be  in  the  Joint  cus- 
tody of  such  storekeeper  and  the  proprietor 
thereof;  and  the  provision  is  that  the  ware- 
houses shall  be  kept  securely  locked,  and  shall 
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at  no  time  be  unlocked  or  opened,  or  remain 
open,  unless  in  the  presence  of  such  storekeep- 
er or  other  person  who  may  be  designated  to 
ACt  for  him,  by  the  collector,  in  case  of  absence 
from  sickness  or  from  any  other  cause.  Vd  Htat. 
at  L.,  146.  Safe  custody  of  the  arUcles  depos- 
ited in  the  warehouse  is  one  of  the  primary  du- 
ties of  the  storekeeper,  and  it  is  clear  that  he  is 
required  to  perform  that  duty  on  Sunday  as 
well  as  on  every  ordinary  working  day  of  the 
week,  as  such  custody  is  a  work  of  necessity 
and,  therefore,  is  not  unlawful,  even  in  Juris- 
dictions where  worldly  labor  or  business  on  the 
Lord's  day  is  forbidden  by  law.  Powh^iUan  8. 
Co,  V.  Appomattox  B,  B.  Oo,,2i  How.,  255  [65 
U.S..  XVI.,  686]. 

6.  Sufficient  has  already  been  remarked  to 
flhow  that  the  defense  set  up  in  the  separate 
plea  filed  by  Uie  sureties  cannot  be  maintained, 
as  the  language  employed  in  the  conditions  of 
^e  respective  bonds  is  comprehensive  enough 
to  bring  the  case  within  the  duty  imposed  upon 
the  proprietors  of  internal  revenue  bonded  ware- 
houses by  the  Joint  Resolution  which  requires 
such  proprietors  to  re-imburse  the  United  States 
for  the  expenses  and  salary  paid  to  such  store- 
keepers or  other  officers  in  charge  of  such  ware- 
houses. 

Diametrically  opposite  views  were  entertained 
by  the  presiding  justice  in  the  circuit  court, 
and  he  accordingly  instructed  the  Jury  that  nei* 
ther  the  distillers  nor  their  sureties  were  liable 
to  the  plaintiffs  under  the  first  bond.  (2)  That 
the  re-imbursement  to  the  plaintilT8,by  the  dis- 
tillers, of  the  salaries  of  storekeepers  was  not 
one  of  the  duties  of  the  distillers  for  which  the 
second  bond  was  given.  WhUe  v.  Fox,  22 Me., 
Ml;  8taUv.  Bradshaw,  10  Ired.,  282.  (8)  That 
the  plaintiffs  could  not  recover  the  amount  paid 
to  the  storekeepers  for  services  performed  by 
them  on  Sundays,  as  the  law  did  not  contem- 
plate their  employment  on  that  day. 

Under  those  instructions  the  Jury  returned 
their  verdict  for  the  defendants,  and  the  plaint- 
iffs excepted  and  removed  the  cause  in  this 
court.  Having  determined  that  the  instrui- 
tions  were  erroneous,  it  only  remains  to  remark 
that  thejudffment  must  be  reversed,  and  the  cause 
remanded,  with  directions  to  issue  a  new  venire. 

Cited-16  WalL,  123 ;  100  U.  8.,  IL 


THE  PH(ENIX  INSURANCE  COMPANY 
OP  BROOKLYN,  NEW  YORK,  Plff,  in 
Err.,  ^ 

VINCENT  HAMILTON  et  al. 
(See  8.  C.  U  Wail.,  604-610.) 
Insurance  by  partner — on  grain  in  store. 

1.  Insurance  can  be  effected  in  the  name  of  a  nom- 
inal partnership  where  the  buslncw  Is  carried  on  by 
and  for  the  use  of  one  of  the  partners,  especially 
where  the  policy  was  effected  mainly  for  the  benefit 
of  the  owners  <}i  ^raia  held  by  the  nominal  partner- 
ship on  commission. 

2.  Where  the  grain  Insured  was  in  the  sole  custody 
and  care  of  a  railroad  oompany,and  the  a^rent  of  the 
insurers  made  no  inquiry,  as  to  who  were  the  own- 

"SOTE.  — Insurance ;  malerial  misrtprasenlaiUms 
aiooid  policy.  See  note  to  Columbian  Ins.  Co.  v. 
Lawrence,  sS7  U.  S.  (2  PeU,  85. 
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ers  or  interested  therein,  the  omission  to  notify  the 
defendant  of  the  dissolution  of  the  partnei«blp  was 
not  a  concealment  which  would  avoid  the  policy. 

[No.  150] 
Argued  Apr.  23,  H.  i87S.  Decided  Nov.lS,  1872. 

F  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Ohio. 

This  action  was  commenced  hy  the  defend- 
ants in  error  in  the  Court  of  Common  Pleas,  Lu- 
cas Co.,  Ohio,  upon  a  policy  of  insurance,  is- 
sued by  the  plaintiff  in  error.  Upon  petition  of 
the  Insurance  Company,  the  case  was  removed 
to  the  United  States  Circuit  Court.  Trial  was 
had  in  that  court,  which  resulted  in  verdict  and 
judgment  for  the  plaintiffs.  The  defendant 
brought  the  case  to  this  court  bv  writ  of  error. 

The  case  appears  in  the  opinion. 

Messrs.  Alvin  C.  Bradley  and  E.  0.  Ben- 
edict, for  plaintiff  in  error: 

A  policy  on  the  interest  of  two,cannot  be  sup- 
ported by  proof  of  interest  in  only  one.  It  makes 
no  difference  whether  the  joint  interest  had 
ceased  before  the  policy  or  had  never  existed, or 
whether,  existing  at  the  date  of  the  policy,  it 
was  afterwards  terminated  by  one,  witnout  con- 
sent of  the  insurer,  selling  his  interest. 

Worky.  Ins.  Co.,  11  Cush.,  271;  Graves  v. 
Ins.  Co.,  aCranch,  419;  Tate  v.  Ins.  Co.,  18 
Gray,  79;  Burgher  v.  2ns.  Co.,  17  Barb.,  274; 
Wood  V.  Ins.  Co.,  81  Vt.,  652;  Aidler's  Co.  v. 
Babeoek,  1  Wils.,  10; 5. (7.,  2  Atk..  554;  Howard 
V.  Ins.  Co.,  3  Den.,  801;  Murdoch  v.  Ins.  Co., 
2  N.  Y.,  220;  TUlou  v.  Ins.  Co.,  5  N.  Y.,  405; 
CatUU  V.  Ins.  Co.,  1  Paine,  594;  BeU  v.  Anslty, 
16  East,  141. 

Cook,  alone,  at  the  date  of  the  ]X)licy  and  of 
the  fire,  held  the  grain  in  question  in  trust  or  on 
commission.  He  alone  was  the  bailee,  and 
alone  had  an  insurable  interest.  Hamilton  had 
no  custody,  was  no  bailee,  and  had  no  insurable 
interest.  No  action,  therefore,  can  be  main- 
tained; not  a  joint  action,  because  the  interest 
was  sole;  nor  a  sole  action,  because  the  policy 
was  joint. 

The  i)oliey  was  void  for  fraud. 

All  untruth  uttered  with  intent  to  deceive 
others  for  the  benefit  of  the  deceiver,  is  contra 
bonos  mores.  The  untruth  of  the  continuance 
of  this  firm  was  kepi  up,that  Cook  mi^ht  profit 
by  "the  prestige"  and  that  Hamilton  might  have 
what  little  he  did,  done  without  commission. 
To  speculate  out  of  the  deception  was  in  both 
minds.  In  New  York  and  Georgia,  such  a  use 
of  names  is  a  statutory  misdemeanor  (8  Kent, 
Com.,  81,  n.  a)  and  it  is  hard  to  say  why  every 
consignment  thus  obtained  was  not  a  feiony,in 
which  Cook  was  principal  and  Hamilton  acces- 
sory. True,  they  remained  liable,  just  as  if  they 
had  been  partners;  but  Hamilton  himself  had 
withdrawn  whatever  he  had  that  made  his  name 
attractive.  But  the  name  remained,  and  busi- 
ness continued  to  follow  it.  It  increased  the  de- 
mand for  insurance.  Had  Cook  been  left  to 
himself  in  name,as  he  was  in  resource8,he  would 
have  needed  less;  and  the  defendant,  while  it 
would  certainly  have  been  invited  to  a  smaller 
risk,  might  possibly  have  refused  altogether. 
This  deception,  concerted  malo  animo  et  causa 
lucri,  increased  risk  and  loss  and,  perhaps,  was 
at  the  bottom  of  both. 

Messrs.  M.  B.  A.  B.  Waite,'P.  PhilUps,  Bis- 
sell  A  Oorrill,  for  defendants  in  error: 

The  agreement  whereby  the  name  and  credit 
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of  Hamilton  were  loaned  to  Cook, created  a  part- 
nership in  every  matter  thereafter  transacted  by 
^  eiUier  with  others,  under  said  Arm  name,  and 
wiUiin  the  scope  of  said  business.  It  was  what 
the  law  defines  as  a  nominal  partnership.  Pars. 
Part.,  81. 

Such  afipreement  was  lawful.  Every  man  may 
as  properly  lend  his  name  and  credit  as  any 
other  thing  which  he  owns.     Pars.  Part.,  llo. 

The  nominal  partnership  once  created,  the 
right  of  either  partner  to  bind  the  other  in  all 
matters  appertaining  to  the  business  carried  on 
in  said  firm  name,  is  precisely  the  same  as  if  the 
partnership  were  actual.  The  firm  is  as  to  all 
the  world,  except  the  partners  themsely^,  an 
.actual  copartnership. 

Pars.  Part.,  41,  61, 115-119, 184, 135. 95, 418, 
414. 

Hamilton  had  an  insurable  interest.  He  would 
have  been  responsible  to  the  owners  of  the  grain, 
had  no  insurance  been  efifected. 

Batem.  Com.  L.,  sec.  471;  Buek  v.  Ins,  Co., 
1  Pet.,  151. 

Insurance  effected  by  Cook  under  the  author- 
ity which  Hamilton  had  conferred,  inured  to 
Amilton's  benefit. 

1  Pha  Ins.,  sec.  26;  3  Phil.  Ins.,  1861. 

To  remove  every  possible  objection, we  at  the 
trial  withdrew  our  claim  for  the  value  of  Hamil- 
tion  and  Cook's  individual  grain. 

We  certainly  are  entitled  to  our  verdict  for 
the  value  of  goods  consigned  to  Hamilton  and 
Cook  under  mstructions  to  insure. 

2  Phil.  Ins.,  sees.  1958. 1906; Ins, Co.  v.  Jack- 
son, 16  B.  Mon.,  258-261;  1  Phil.  Ins.,  sees. 
885,660. 

This  action  was  commenced  in  the  state  court, 
and  was  properly  brought  in  the  name  of  Ham- 
ilton, as  well  as  Cook.  2  Saund.  &  C.  Ohio 
St.,  958,  sec.  27;  Pars.  Part.,  184,  185;  Coll. 
Part.,  sec.  96. 

The  Insurance  Company  did  not  expect  any 
action  from  Hamilton  in  protecting  the  grain 
against  loss  by  fire.  The  sole  custody  and  care 
devolved  upon  the  railroad  company. 

The  bar^n  between  him  and  Cook, whereby 
the  latter  was  to  have  all  the  profits  and,  as  be- 
tween themselves,  pay  all  the  losses,  is  in  no 
way  material  to  the  risks  against  which  plaint- 
iff agreed  to  insure. 

There  was,  therefore,  no  obligation  on  the 
part  of  Cook  to  disclose  to  plaintiff  in  error  the 
exact  nature  of  the  partnership  relation.  This 
silence  does  not  come  within  the  legal  definition 
of  a  concealment. 

1  Phil.  Ins.,  sees.  581, 676, 571, 578,  588,  640, 
660;  Pars.  Part.,  414. 

For  the  same  reason  there  was  nothing  which 
can  be  considered  a  misrepresentation.  Plaint- 
iff made  no  inquiries;  nor  did  defendants  in  er- 
ror upon  this  ]X)int  make  any  statement  what 
ever.    1  Phil.  Ins.,  sees.  524,  589. 

Mr,  Justice  Bradley  delivered  the  opinion 
of  the  court: 

Hamilton  and  Cook  were  partners  in  the  grain 
commission  business  at  Toledo,  Ohio,  and  kept 
their  consignments  of  erain  in  store  in  an  eleva- 
tor at  that  place,  belonging  to  the  Michigan 
Southern  Railroad  Company,  whose  employes 
had  the  entire  charge  of  it.  Hamilton  retired 
from  the  firm  in  Jmy,  1867, but  no  notice  of  the 
dissolution  was  given  and,  by  mutual  agree- 
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men t,  Cook  was  allowed  to  carry  on  the  buainesa 
in  the  partnership  name  until  the  end  of  the 
year.  During  this  period,  insurance  to  the 
amount  of  $10,000  was  effected  with  the  plaint- 
iffs in  error,  in  the  name  of  the  firm,  Hamilton 
&  Cook,  against  loss  or  damage  bv  fire  on  the 
"grain  in  store;  their  own.  or  held  by  them  in 
trust,  or  on  commission,  or  sold  and  not  deliv- 
ered"; this  being  the  usual  method  of  takine  in- 
surance amone  commiBsion  merchants  in  Tole- 
do; and  the  loss  for  which  this  action  was 
brought  by  Hamilton  &  Cook,  occurred  on  the 
21st  of  December,  whilst  the  policy  was  running. 
The  defense  set  up  was:  first,  want  of  insura- 
ble interest  in  Hamilton;  and  second,  misrepre- 
sentation and  concealment  with  regard  to  the 
interest.  The  case  comes  upon  exceptions  to  the 
charge  of  the  court,  which  was  in  favor  of  the 
plaintiffs  below;  and  the  principal  question  is: 
whether  insurance  can  be  effected  in  the  name 
of  a  nominal  partnership  where  the  busineas  is 
carried  on  by  and  for  the  use  of  one  of  the  part- 
ners. 

Hamilton  was  a  nominal  partner,  held  out  to 
the  world  as  a  member  of  the  firm  by  his  own 
consent,  and  affected  with  every  liability  of  a 
partner — to  consignors  creditors,  and  all  per- 
sons dealing  with  the  concern.  The  plaintifb 
claimed  that  this  was  a  sufficient  interest  to  sup- 
port the  policy,  at  least,  in  a  commission  busi- 
ness where  insurance  was  effected  for  the  bene- 
fit of  the  real  owners  of  the  ^oods.  It  is  ob- 
jected that  a  nominal  partner  is  only  held  such, 
adversely,  for  the  purpose  of  subjecting  him  to 
liability  as  a  partner,  and  not  for  the  purpose 
of  giving  him  the  benefits  and  advantages  of 
a  partner.  But  whilst  this  is  generally  true,  the 
interest  of  a  nominal  partner  in  the  liabilities 
of  the  firm  is  such  as  should  entitle  him,  in  the 
absence  of  any  attempt  to  defraud,  to  join  with 
the  other  members  of  the  firm  in  effecting  in- 
surance on  the  property  of  the  concern.  As 
Chief  Justice  Jones  remarked  in  De  Fore^  v. 
FuUon  Ins,  Co,,  1  Hall,  110:  ''It  does  not 
always  require  either  the  legal  title  or  beneficial 
interest  in  the  propert]^  to  entitle  a  party  other- 
wise connected  with  it  to  effect  a  valla  insur- 
ance upon  it.  A  carrier  may  insure  goods  he 
contracts  to  convey,  yet  he  has  neither  the  legal 
title  nor  the  beneficial  interest  in  them,  but  he 
is  responsible  for  their  loss.*' 

But  the  case  of  a  nominal  partnership  carried 
on  for  the  benefit  of  one  or  more  members  of 
the  firm,  seems  to  be  still  stronger.  For  it  may 
be  said  that  the  legal  interest  in  the  business  is 
in  the  firm,  whilst  the  beneficial  interest  is  in 
the  member  or  members  for  whose  use  it  is  car- 
ried on.  In  the  case  before  us,  as  to  all  the 
world  except  themselves,  the  legal  interest  of 
the  business  was  in  the  firm  of  Hamilton  & 
Cook,  the  beneficial  interest  in  Cook  alone. 
And  as  it  is  well  settled  that  a  trustee  or  agvnt 
may  insure  the  property  held  in  that  capacity 
for  the  benefit  of  all  concerned,  there  seems  to 
be  no  valid  reason  why  persons  constituting  a 
nominal  partnership  should  not  be  competent 
to  effect  insurance  as  well  as  transact  the  other 
business  in  the  partnership  name.  In  this  case 
the  intimate  connection  of  Hamilton  with  the 
business,  and  the  fact  that  as  between  him  and 
the  consignors  of  the  grain  insured,  the  rail- 
road company  with  whom  it  was  stored,  and 
all  other  persons  dealing  with  it,  he  Was  act 
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ually  a  partner,  and  incurred  all  the  responai- 
bilitj  and  risk  attaching  to  that  relation,  con- 
stituted, in  our  Judgment,  a  sufficient  basis  of 
Intlrest  for  effecting  insurance  in  the  name  of 
the  firm.  The  doctrine,  established  by  a  num- 
ber of  cases,  that  nominal  partners  are  proper 
plaintiffs,  as  well  as  proper  defend^ts,  in  ac- 
tions by  and  against  the  firm,  lends  support 
to  this  view.  Pars.  Part.,  184;  Story,  Part., 
sees.  241,  242;  1  Smith,  L.  Cas.,  1100. 

The  case  before  us  is  an  especially  strone 
one,  from  the  fact  that  the  policy  was  effected 
mainly  for  the  benefit  of  the  owners  of  grain 
held  by  Hamilton  &  Cook  on  commission.  The 
action  was  prosecuted  solely  for  their  benefit. 
The  plaintiffs,  on  the  trial,  expressly  waived 
any  claim  for  grain  belonging  to  themselves, 
inaividually,  and  asked  a  verdict  only  for  the 
value  of  the  grain  which  was  received  on  com- 
mission, claiming  to  recover  this  amount  for 
the  use  and  benefit  of  the  owners.  The  liber- 
ality with  which  policies  of  this  character,  is- 
sued to  trustees  aod  agents  for  the  benefit 
of  parties  really  interested,  are  sustained  by 
the  courts,  is  stated  and  illustrated  in  the  case 
of  His  Insurance  Company  v.  Chase,  5  WaU., 
009  [12  U.  S.,  XYIIL,  624].  decided  bj  this 
court  in  December  Term,  18<)6.  As  lookmg  in 
the  same  direction,  we  may  refer  to  the  cases 
in  New  York  which  decide  that  a  sale  by  a  re- 
tiring partner,  to  his  copartners,  of  his  interest 
in  the  firm,  is  not  a  breach  of  the  condition 
that  the  policy  shall  be  void  if  the  property  is 
conveyea  without  the  consent  of  the  Insurance 
Company.  Hoffman  v.  uStna  Ins.  Co,,  82  N. 
Y.,  406. 

The  other  ground  of  defense  was  that  there 
was  misrepresentation  and  concealment,  as  to 
the  interest,  which  vitiated  the  policv.  It  is 
laid  down  by  this  court  in  The  Chlumhian  Ins, 
Co,  V.  Latnrenee,  2  Pet,  40,  that  an  applicant 
for  insurance  is  bound  to  fair  dealing  with  the 
underwriters  and,  in  his  representations,  should 
omit  nothing  which  it  is  material  for  them  to 
know;  nothmg  which  would  probablv  influ- 
ence the  mind  of  the  underwriter  in  forming 
or  declining  the  contract.  This  doctrine  is  re- 
peated in  several  subsequent  cases,  and  is.  un- 
doubtedly, the  well  established  law.  But  its 
application  will  depend  upon  the  circumstances 
of  each  case.  Generally  speaking, it  is  undoubt- 
edly true  that  any  misrepresentation  with  re- 
gard to  the  ownership  of  the  property  insured 
will  suffice  to  vitiate  the  policy.  But  policies 
are  constantly  applied  for  and  granted  on  gen- 
eral stocks  of  goods,  held  in  trust  or  on  con- 
signment for  numerous  and  unknown  parties. 
In  such  cases  it  is  not  expected,  nor  would  it 
be  possible,  that  the  insurers  should  be  in- 
formed as  to  the  ownership.  They  are  content 
to  insure  for  the  benefit  of  whom  it  may  con- 
cern. Of  course  an  omission  to  disclose  the 
ownership  in  such  cases  cannot  be  regarded  as 
an  improper  concealment.  In  some  cases  it  is 
important  to  the  insurers  to  know  who  is  inter- 
ested in  the  property,  in  order  that  they  mav 
form  a  Judgment  as  to  the  probable  care  which 
will  be  bestowed  in  its  custody  and  preserva- 
tion. In  other  cases  this  knowledge  may  be  a 
oiatter  of  little  importance.  In  the  case  before 
us  the  grain  insured  was  in  the  sole  custody 
and  care  of  the  railroad  company,  and  the  in- 
surers were  little  concerned,  as,  in  fact,  their 
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agent  made  no  inquiry,  who  were  the  owners  or 
interested  therein;  and  no  representation  was 
made  on  the  subject,  further  than  to  make  the 
application  in  the  name  of  Hamilton  &  Cook, 
and  to  ask  for  a  general  insurance  on  the  grain 
in  the  elevator,  whether  their  own,  or  held  by 
them  in  trust,  or  on  commission,  etc.  Under 
the  circumsti^ices  of  the  case  we  do  not  see 
that  anything  material  for  the  insurers  to  know, 
or  that  would  have  had  a  bearing  on  taking  the 
risk  or  fixing  the  premium,  was  concealed  or 
withheld.  On  this  subject  the  court,  at  the  re- 
quest of  the  plaintiffs^  counsel,  charged  the 
jury  that  if  no  representations  were  made  with 
regard  to  the  individuals  who  composed  the 
firm  of  Hamilton  &  Cook,  there  was  no  mis- 
representation which  could  avoid  the  policy, 
and  that  if  Hamilton  &  Cook  had  no  actual 
care  or  custody  of  the  sprain,  but  that  so  far  as 
regards  its  preservation  from  fire,  it  was  entirely 
in  the  control  of  the  railroad  company,  and  so 
understood  by  the  defendant's  agent  when  the 
policy  was  effected,  the  omission  to  notify  the 
defendant  of  the  agreement  of  dissolution  could 
not  be  considered  a  concealment  which  would 
avoid  the  policy.  Under  the  circumstances  of 
the  case,  we  do  not  think  there  was  any  error 
in  this  charge. 
The  judgment  is  ajfirmed. 

Dissenting,  Ifr,  Justice  ClilTord. 
Cited— 96  Am.  Rep.,  801  (47  Texas,  406.) 


THE  GORHAM  MANUFACTURING  COM- 
PANY, Appt,, 
V, 

GEORGE  C.  WHITE. 

(See  8.  C,  14  Wall..  611-ISl.) 

Patent  for  designs— identity  of— test  of  infringe- 
ment, 

n.  The  Acts  of  CoDffreas  which  authorise  the 
grant  of  a  patent  for  designs,  contemplate  not  so 
much  utility  as  appearance;  and  the  thing  in- 
vented or  produced  for  which  a  patent  is  given,  is 
that  which  gives  a  peculiar  or  distinctive  appear- 
ance to  the  manufacture  or  article  to  which  it  Is  ap- 
plied. 

2,  It  is  the  appearance  to  the  eve  that  constitutes 
mainly,  if  not  entirely,  the  contribution  to  the  pub- 
lic which  the  law  deems  worthy  of  recompense, 
and  identity  of  appearance,  or  sameness  of  effect 
upon  the  eye,  is  the  main  test  of  substantial  iden- 
tity of  design. 

3.  It  is  cot  essential  to  identity  of  design  that  the 
appearance  should  be  the  same  to  the  eye  of  an  ex- 
pert. If,  in  the  eye  of  an  ordinary  observer  siTing 
such  attention  as  a  purchaser  usually  giveis,  two 
designs  are  substantially  the  same ;  If  the  resem- 
blance is  such  as  to  deceive  such  an  observer  and 
sufficient  to  induce  him  to  purchase one,8uppo6iog 
it  to  be  the  other,  the  one  first  patented  is  infringed 
by  the  other. 

[No.  168.] 

Argued  Apr,  24, 26J872,  Decided  Nod.  18, 1872. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Southern  District  of  New 
York. 

This  action  was  commenced  in  the  court  be- 
low by  the  appellant,  upon  letters  patent  eranted 
to  John  Gorham,  Gorham  Thurber  and  Lewis 
Dexter,  Jr.,  for  a  new  design  for  spoon  and 
fork  handles.    It  is  in  the  usual  form,  and  sets 
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forth  the  grant  of  the  patent,  ite  assignment  to 
the  complainant,  and  the  infringement  by  the  de- 
fendant, and  prays  for  an  injunction  and  ac- 
<x>unt. 

The  dicuit  court  rendered  a  decree  in  favor 
of  the  defendant,  and  the  complainant  appealed 
to  this  court.  The  answer  admitted  the  grant 
of  the  patent,  but  denied  infrin^ment. 

The  case  is  stated  in  the  opinion. 

Mewn,  C.  M.  Keller  and  C.  F.  Blake, 
for  appellant: 

It  is  not  pretended  by  the  plaintiff  that  the 
defendant's  pattern  is  exactly  like  theirs;  but  it 
is  claimed  thai  the  differences  are  immaterial, 
have  no  effect  upon  the  artistic  result  of  the  de- 
signs, and  that  the  patterns  are  so  much  alike 
that,  in  the  language  of  the  court  in  Orawshay 
v.  ITufmpaon,  4  Man.  &  G.,  8G8,  the  infringing 
goods  are  **  calculated  to  deceive  the  unwary, 
or  persons  moderately  skilled  in  the  article,  and 
to  injure  the  sale  of  the  plaintiff's  ^oods." 

The  question,  then,  is:  is  the  imitation  close 
enough  to  amount  to  an  infringement  of  the 
patent?  It  is  agreed  on  all  hands  that,  so  far 
as  the  outline  of  the  handles  goes,  Uie  two 
classes  of  exhibits  are  substantially  alike,  and 
that  the  differences  which  have  been  pointed 
out  relate  only  to  the  ornamentation. 

We  start,  then,  with  the  plain  spoon  of  the 
pl^ntiff's  outline,  without  ornament,  and  pro- 
ceed to  compare  it  with  the  plaintiff's  and  de- 
fendant's ornamentation.  The  first  thing  that 
strikes  Uie  eye  is,  that  each  differs  from  the 
plain  handle  in  this:  that  in  each  there  is  a 
ahoulder,  and  at  each  shoulder  a  scroll.  In  the 
plaintiff's  design  the  scroll  is  on  the  outer 
thread;  in  the  defendant's  it  is  upon  the  inner 
thread,  which  proceeds  downwards  from  the 
upper  part  of  the  handle;  but  both  are  scrolls; 
both  brefikk  the  monotony  of  the  surface ;  one 
scroll  turns  in  one  direction,  the  other  scroll 
turns  in  the  opposite  direction,  but  both  make 
little  bosses  which  are,  at  first  sight,  a  striking 
feature  of  the  plaintiff's  design.  "The  top  of 
both  exhibits  is  crowned  bv  the  meeting  of  the 
lines  of  Uie  threads.  In  the  plaintiff's  design 
they  turn  outwards;  in  the  defendant's  they 
turn  inwards.  In  the  plaintiff's  design  a  boss 
of  metal  surmounts  these  two  scrolls;  m  the  de- 
fendant's a  boss,  a  little  larger,  shaped  like  a 
shield,  crowns  the  in-turning  bosses;  but  both 
break  the  outline  of  the  top  of  the  handle,  and 
both  liave  a  broken  surface,  which  is  a  relief 
to  the  eye  of  the  observer. 

In  the  plaintiff's  design  there  are  two  threads 
which  surround  the  handle;  in  the  defendant's 
there  is  but  one.  But  the  defendant's  thread 
is  nearly  of  equal  width  with  the  two  threads 
of  the  plaintiff's  and  produces  substantially 
the  same  effect  upon  the  eye,  to  wit:  to  relieve 
the  bald  surface  of  the  shank,  and  to  give  it 
lightness  and  elegance.  In  defendant's,  the 
shank  terminates  at  the  bowl  In  a  point;  in  the 
plaintiff's,  the  end  of  the  shank  is  rounded; 
but  the  difference  is  very  slight,  and  requires 
close  examination  to  see  it. 

It  is  nowhere  pretended  that  a  spoon  or  fork 
with  the  threaded  handle,  having  bosses  at  the 
shoulder  and  crowned  by  the  meeting  of  the 
threads,  and  with  a  boss  surmounting  this 
crown,  was  ever  known  before;  and  it  is  sub- 
mitted that  in  this  state  of  the  art,  to  use  one 
wider  thread  for  two  tlireads,  and  in-turning 

788 


scrolls  for  out-turning  scrolls,  is  a  mere  color- 
able evasion,  and  not  substantially  a  different 
design.  In  other  words,  that  the  devices  of  Ihe 
defendant  are  simply  the  equivalents  of  the 
plaintiff's  design,  in  an  artistic  point  of  view. 

How  is  (his  to  be  decided?  Is  it  by  consid- 
ering each  line  and  scroll  an  independent  de- 
vice, and  regarding  the  patent  as  being  a  pat- 
ent for  the  combination  of  them  as  instrumen- 
talities? Or  is  it  for  the  design  as  a  whole, to 
produce  a  certain  artistic  effect  upon  the  eye? 

To  answer  this  question,  it  is  needful  to 
consider  the  purpose  of  the  Act  of  Congress  un- 
der which  this  patent  was  granted.  It  was  de- 
signed to  foster  and  encourage  the  decorative 
arts.  The  decorative  arts  appeal  solely  to  the 
eye.  Threads,  bosses,  scrolls,  tips,  consid^^ 
individually  and  apart,  have  no  special  artistic 
value  or  effect  upon  the  eye.  It  is  their  relation 
to  tliat  which  they  are  employed  to  decorate, 
and  to  the  parts  with  which  they  are  united  to 
prrjduce  the  ^neral  effect,  which  gives  them 
their  artistic  signification.  It  is  the  eye  of  the 
observer  which  is  to  determine  whether  or  not 
the  design,  as  a  whole,  is  or  is  not  artistic,  and 
whether  or  not  it  embodies  the  same  artistic 
idea  or  thought. 

The  means  proposed  to  encourage  the  dec- 
orative arts  is,  to  secure  to  those  who  devote  to 
them  time,  stud^  and  attention,  the  reward  of 
a  market  for  their  productions.  This  market  is 
made  up,  not  of  professional  experts,  but  of  per- 
sons who  purchase  the  articles  either  for  sale  or 
for  use.  It  is  uncontradicted  that  this  latter 
class  would,  going  to  the  market  to  purchase 
silverware,  purchase  one  of  these  patterns,  sup- 
posing they  were  purchasing  the  other. 

The  learned  judge  who  tried  the  case  below, 
treated  this  patent  as  being  for  a  combination 
of  instrumentalities,  precisely  as  he  would  treat 
a  patent  for  a  combined  machine,  as  beinjr  for 
a  combination  of  its  operative  parts.  Now, 
looking  at  the  matter  technically,  there  can  be 
no  doubt  that,  even  in  this  point  of  view,  if  the 
devices  used  by  the  defendant  are  the  equiva- 
lents of  those  used  by  the  plaintiff  (that  is  to 
say,  producing  substantially  the  same  effect  in 
substantially  Uie  same  manner),  then  they  are 
within  the  patent. 

Take  the  threads  of  the  plaintiff  and  the 
threads  of  the  defendant;  what  is  the  function 
of  each  when  it  is  placed  upon  the  spoon  or 
fork?  Clearly  to  break  its  blank  surface  and 
rive  it  variety,  lightness  and  elegance.  Do  not 
both  operate  upon  the  eye  in  the  same  manner, 
to  wit:  by  narrowing  the  plain  surface  of  the 
shank  and  the  upper  part  of  the  handle? 
Wliat  is  the  office  of  the  scrolls  at  the  shoulder? 
To  break  the  monotony  of  the  thread  and  to 
give  Uie  eye  something  to  rest  upon;  and  the 
same  office  is  performed  in  the  same  way  by 
the  ornamentation  at  the  top  of  both.  A.11  these 
effects  are  produced  upon  the  eye.  fuid  are  tlM 
functions  of  the  devices  in  both  patents. 

The  court  below  also  erred  in  the  construc- 
tion of  the  statute. 

Patents  for  designs  are  granted  under  the 
provisions  of  section  3  of  the  Patent  Act  ci 
Aug.  29, 1843,  as  amended  by  section  It  of  the 
Patent  Act  of  Mar.  2,  18tf  1.  The  hist  named 
Act  differs  only  from  the  former,  as  to  tiie  dura- 
tion of  such  grants,  and  the  fees  to  be  paid  to 
the  government  therefor. 

81  IJ.8. 
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Section  8  of  the  Act  of  1842  authorizes  the 
ffrant  of  letters  patent  for  any  new  and  original 
aesign  for  a  manufacture,  whether  of  metal  or 
other  material  or  materials,  and  after  enumer- 
ating various  other  designs,  or  any  new  and 
original  shape  or  configuration  of  any  article  of 
manufacture. 

The  court  helow  says:  "A  design  for  a  con- 
figuration of  an  article  of  manu&;ture  is  em- 
braced  within  the  statu  teas  a  patentable  design, 
as  well  as  a  desien  for  an  ornament  to  be  placed 
on  an  article  oi  manufacture.  The  object  of 
the  former  may  solely  be  increased  utility,  while 
the  object  of  the  latter  may  solely  be  increased 
gratification  to  a  cultivated  taste  addressed 
Uirough  the  eye." 

ThS,  we  submit,  is  error. 

The  sole  purpose  of  this  provision  of  the  stat- 
ute is  to  encourage  the  development  of  beauty 
and  taste  in  matters  of  art.  whether  as  applied 
to  the  fine  arts  or  to  manufactures. 

As  applied  to  manufactures,  it  is  to  add  to 
what  is  useful,  beauty  of  configuration  and  or- 
namentation. 

A  change  of  form  which  produces  a  useful 
result,  is  the  subject-matter  of  patent  as  an  in- 
vention.   Davis y.  Palmer,  2  Brock..  298. 

A  configuration  addressed  to  the  eye  may  in- 
cidentally increase  utility,  and  still  be  patentable 
as  a  design ;  but  if  the  object  be  increased  util- 
ity alone,  it  is  not  patentable  as  a  design. 

If  the  defendant's  spoons  and  forks  are  so 
close  an  imitation  of  plaintiff's  design  that  pur- 
chasers will  mistake  the  one  for  the  other,  it 
must  be  for  the  reason  that  the  configuration 
and  ornamentation  of  the  two  are  substantially 
alike. 

Designs  have  characteristic  features  which 
impress  the  eye  as  the  characteristic  features  of 
a  mechanical  organization  impress  the  reason. 
And  in  the  one  case  as  in  the  other,  the  minor 
details  may  be  varied  to  any  extent.  So  long 
as  they  do  not  vary  the  impression  on  the  eye  in 
the  one  case,  and  the  impression  on  the  reason 
in  the  other  case,  the  design  as  the  mechanical 
organization  will  remain,  in  substance.the  same. 

Each  produces  the  same  result  in  precisely 
the  same  way,  and  each,  as  applied  to  a  plain 
spoon  of  the  outline  of  both,  has  substantially 
the  same  artistic  result;  and  so  within  the  strict- 
est definition  of  the  law  of  equivalents,  the  de- 
fendant's ornamentation  as  applied  to  the  plain 
spoon  of  this  outline,  must  be  regarded  as  the 
equivalent  of  the  plaintiff's  ornamentation,  when 
80  applied. 

The  decided  cases  in  England  and  in  this 
country  contain  but  little  which  is  authority 
upon  the  question  involved  in  this  case.  In  ad 
dition  to  the  chancery  suit  above  cited,  there  is 
onlv  the  case  of  Boot  v.  Ball,  4  McLean,  177. 
which  has  a  direct  bearing  uoon  it.  and  that  de- 
cides that  a  design  which  produces  substantially 
the  same  appearance  as  that  described  in  the 
patent  is  an  infringement.  The  law  of  trade- 
mark is  this:  *'  that  no  person  shall  use  upon 
his  goods  a  mark  which  has  been  adopted  by 
another,  and  become  known  in  the  market  as  in- 
dicating that  the  goods  so  marked  are  his.  These 
trade-marks,  like  designs,  appeal  to  the  eye, 
and  are  to  be  judged  solely  by  the  effect  they 
produce  upon  the  mind  of  the  ordinary  pur- 
chaser. Their  purpose  is  to  secure  to  the  person 
using  the  traae  mark  his  market,  and  the  pur- 
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pose  or  design  of  the  patent  is  to  secure  the  in- 
ventor his  market;  but  it  has  long  been  recog- 
nized that  a  trade-mark  would  be  of  no  value  if 
it  was  not  infringed,  unless  it  was  copied  ex- 
actly and  accurately.  The  courts  have  long  held 
the  rule  which  is  laid  down  in  the  case  oi  8eixo 
V.  Prortezende,  L.  R.,  1   Ch..  App.,  192. 

"  What  degree  of  resemblance  is  necessary, 
from  the  nature  of  things,  is  a  matter  incapable 
of  determination  a  priori.  All  that  a  court  of 
justice  can  do  is  to  see  that  no  trader  can  adopt 
a  trade-mark  so  resembling  that  of  a  rival  that 
ordinary  purchasers,  purchasing  with  ordinary 
caution,  would  be  likely  to  be  misled.  It  would 
be  a  mistake  to  suppose  that  the  resemblance 
must  be  such  as  to  deceive  persons  who  should 
see  the  two  marks  placed  side  by  side.  The 
rule  so  restricted  would  be  of  no  practical  use." 

WaUon  V.  Crowley,  8  Blatchf.,  440;  EdetsUn 
V.  EdeUUn,  1  De.  G.  J.  &  S..  185;  KnoU  v.  Mor- 
gan, 2  Keen.  218;  Clement  v.  Roddick,  22  Law, 
428;  Croft  v.  Day,  7  Beav.,  84;  Clark  v.  Clark, 
25  Barb.,  76. 

The  construction  of  designs  contended  for  by 
defendant's  patents  would  make  them  of  no 
practical  use  to  designers.  The  law  intends  to 
reward  him  who  has  produced  a  new  and  beau- 
tiful ornament,  with  the  pecuniary  fruits  which 
would  result  from  the  piiblic  desire  to  possess 
that  ornament.  The  human  eye  is  so  constructed 
that  it  is  not  affected  by  a  series  of  details  as  in- 
dividual parts;  but  in  'looking  at  works  of  art 
it  erasps  the  whole  as  an  entirety.  To  allow  an- 
other to  produce  sul>stantially  the  same  artistic 
effect,  to  give  substantially  the  same  pleasure  to 
the  eye,  by  preserviog  the  spirit  and  effect  of 
the  new  design,  while  deviating  from  it  in  de- 
tails which  are  not  readily  perceived,  would 
render  nugatory  the  whole  purpose  of  the  stat- 
ute, and  falsify  the  promise  of  reward  which  it 
holds  out  to  artists. 

Not  only  this;  the  introduction  of  a  new  de- 
sign in  silver  is  attended  with  very  serious  ex- 
penses. Mr.  Sperry  says  that,  to  one  in  the  trade 
to  introduce  a  new  design,  would  cost  for  dies 
and  other  tools,  from  $3,000  to  $4,000,  and  that 
to  parties  not  in  the  business  it  would  cost  at 
least  $6,000. 

In  view  of  this  fact  and  of  the  comparatively 
small  number  of  patterns  which  are  a  success, 
no  manufacturer  would  be  justified  as  a  busi- 
ness man,  in  risking  his  money  in  bringing  out 
new  designs  if.  as  soon  as  they  were  a  success, 
they  could,  under  the  law,  be  successfully  imi- 
tated by  making  small  variations  in  details,  not 
noticeable  to  the  general  public,  which  would 
thus  take  away  the  market  from  his  goods. 

Mesffrs.  Geo.  Giflbrd  and  W,  C.  Witter, 
for  appellee: 

The  law  applicable  to  inventions  in  machinery 
and  to  the  infringement  of  patents  for  inven- 
tions in  machinery,  is  applicable  also  to  inven- 
tions of  designs  and  to  the  infringement  of  pat- 
ents for  designs. 

An  invention  of  a  machine  usually  consists  of 

I  parts  and  the  relation  of  parts,  or  the  relation 

I  of  parts  only,  resulting  in  a  particular  mode  of 

operation,  which  is  the  characterizing  feature 

of  the  invention. 

The  invention  of  a  process  usually  consists  of 
successive  steps  in  the  mode  of  procedure,  pro- 
ducing successive  intermediate  results  which 
tend  to  and  terminate  in  the  final  result.    This 
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final  result  may  be  a  new  product  or  substance, 
or  it  may  be  an  old  but  improved  product  or 
substance,  or  il  may  be  an  old  product  produced 
in  a  more  advantageous  way. 

The  object  to  be  attained  by  a  desi^  is  not 
always  limited  to  mere  appearance;  the  end  may 
be  utility.  Improvements,  where  mere  changes 
of  form  are  useful,  may  be  patented  as  designs, 
and  because  useful,  and  not  because  of  greater 
beauty  or  a  more  agreeable  appearance. 

The  statute  distinctly  provides  for  such  de- 
signs; the  words  of  the  statute  are:  *'  any  new, 
useful  and  original  shape  or  configuration  of 
any  article  of  manufacture." 

X  design  is  claimed  as  a  unity,  but  it  is  made 
up  of  parts, nevertheless,  like  inventions  in  ma- 
chinery, all  of  the  parts  in  combination  consti- 
tuting the  unity.  The  law,  therefore,  appli- 
cable to  an  invention  in  machinery  is  In  like 
munner  applicable  to  inventions  of  designs. 

Booth  V.  QarreUy,  1  Blatchf.,  247;  Ja»<  v. 
Ball,  4  McLean,  177;  Woasterv, Crane,  2  Fish., 
588. 

In  determining  the  question  of  infringement 
of  a  patent  for  a  desif;n,  the  same  principles  and 
rules  must  be  applied  as  are  applicable  in  de- 
termining the  (question  of  infringement  of  a  pat- 
ent for  a  combmation  in  machinery. 

If  the  patented  design  consists  of  a  new  ad- 
dition to  some  old  design,  then  any  other  per 
son  has  a  right  to  take  the  same  old  part  and 
add  thereto  a  part  substantially  different  from 
that  added  by  the  patentee,  and  the  use  of  the 
design  so  composed  would  not  infringe  the  pat- 
ent.    Boot  V.  Ball  (hupra). 

The  court,  in  determining  the  questioti  of  in- 
fringement of  a  patent  for  a  design,  should  be 
governed  by  the  same  rules  as  to  similarities 
and  dilTerences  that  the  Commissioner  of  Pat- 
ents is  in  granting  a  patent. 

The  court,  in  comparing  designs  to  deter- 
mine the  question  of  infnngement,  must  be 
governedby  some  principle  or  rule.  It  can 
not  say  that  because  two  articles  resemble  each 
other  in  general  appearance,  and  because  one 
may  be  mistaken  for  the  other  by  a  cursory 
observer,  therefore,  one  of  them  is  an  in- 
fringement of  a  patent  for  the  other.  Such 
resemblance  may  be  due  to  something  not  in 
vented  by  the  patentee  and  not  patented.  Two 
articles  may  resemble  each  other  in  general  ap 
pearance.  whc«i  one  of  them  in  some  part  con 
tains  a  patented  design  and  the  other  has  no 
such  part,  or  anj'thing  corresponding  therewith. 
Two  spoons  of  corresponding  size  resemble 
each  other,  because  tliey  are  spoons  and  have 
the  form  of  spoons.  This  might  be  true,  not- 
withBtanding  one  might  contain  an  ornament 
of  one  design,  and  the  other  an  ornament  of 
an  entirely  different  design.  So  a  spoon  or  fork- 
handle  may  have  an  old  form  in  reference  to 
the  outline  or  general  sh»pe,  and  yet  contain  a 
patented  design  of  an  ornament  on  some  part 
of  it,  which  would  not  he  noticed  without  hav- 
ing attention  specially  called  to  it.  In  such  a 
case,  evidence  of  a  general  resemblance  of  the 
two  articles  and  that  one  might  l3e  mistaken 
for  the  other  would  not  prove  anything  of 
uee. 

This  is  exactly  the  mistake  made  by  the  com- 
ploinants  in  the  examination  of  their  witne&«cs 
in  this  case.  They  have  examined  in  respect 
to  general  appearances,  which  are  not  due  to 
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the  additions  made  by  the  patentee  to  the  old 
article. 

There  must  be  reference  not  only  to  the  gen- 
eral appearance  of  the  article,  but  to  the  means 
of  causing  that  general  appearance. 

The  commissioner,  in  determining  whether  or 
not  to  allow  a  patent  in  such  case,  passes  from 
the  general  appearance  of  the  article  on  which 
the  ornament  is  placed,  to  the  ornament  it 
self,  to  ascertain  what  the  applicant  has  dooe: 
that  is,  to  ascertain  what  figures  or  parts  he  has 
added,  and  which  enter  into  the  constructioa 
of  the  ornament;  because  if  all  that  the  appli- 
cant has  done  is  to  add  a  peculiar  ornament  to 
the  old  article,  then  any  other  person  may  add 
a  substantially  different  ornament  to  the  old 
article  and  not  infringe. 

The  patent  is  granted  for  the  novelty  of  the 
parts  and  the  relation  of  the  parts  constituting 
the  design,  the  same  as  for  combinations  of 
mechanism.  In  a  machine,  the  parts  and  rela- 
tions of  parts  are  the  means  which  produce  the 
result ;  the  result  is  the  mode  of  operation  or 
capacity  of  the  machine.  In  like  manner  in  a 
design,  the  parts  and  relations  of  parts  are  the 
means  which  produce  the  result;  but  in  adesi^^n 
the  usual  result  is  appearance.  The  result,  in 
case  of  a  machine,  is  addressed  to  the  judg- 
ment; while  in  case  of  a  design,  the  result  is  in 
most  instances,  but  not  always,  addressed  to  the 
eye.  In  neither  case  is  the  result  patented  or 
patentable;  it  is  the  means  only  that  is  the  sub- 
ject of  a  patent.  O'BeiUy  v.  Mor%e,  15  How..  62. 

When  White  applied  for  his  first  patent,  the 
complainant's  patent  having  then  been  issued, 
White  was  required  to  describe  in  his  specifica- 
tion the  several  parts  which  entered  into  the 
construction  of  his  design,  and  which  would 
and  did  distinguish  it  from  that  of  the  com- 
plainant, and  from  everything  else  then  known, 
and  it  was  for  a  design  so  identified  that  he 
obtained  his  patent. 

When  White  applied  for  his  second  patent, 
he  was  required  to  descril)e  and  did  describe 
peculiarities  which  distinguished  the  design 
for  which  he  asked  a  patent,  from  the  design 
which  he  had  previously  patented,  and  al«) 
from  the  complainant's  design,  and  from  all 
others  then  known. 

These  three  patents  (that  is:  the  two  While 
patents  and  the  complainant's  patent)  were  all 
distinct  from  and  independent  of  each  other. 

The  design  covered  by  complainant's  paten' 
consists  of  the  combination  of  two  general  di- 
visions; one  is  the  outline  or  the  contour  of  the 
edge  of  the  handle,  and  the  other  is  the  orna- 
ments on  the  sides  of  the  handle. 

As  nothing  less  than  the  whole  is  patente<i. 
there  can  be  no  infringement  of  the  patent  un- 
less both  of  those  divisions  of  forms  be  sub- 
stantially employed.  If  the  outline  be  use^l 
with  substantiallv  different  side  ornaments,  or 
the  side  ornaments  be  used  with  a  substantially 
different  outline  of  the  edge,  then  only  one  of 
the  two  elements  constituting  the  patented  com- 
bination would  be  used,  and  that,  by  well  set- 
tled principles,  would  not  be  an  infringement 
of  the  combination. 

The  complainant's  patent  is  expressly  lim- 
ited to  peculiarities  which  the  defendant's  han- 
dles do  not  contain. 

Complainant's  patent  do?cri bos.  an  pornllin 
ties  of  their  design,   at    least    iwcKc  ibitu'^ 
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none  of  which  are  in  any  design  used  by  the  de- 
fendant. 

The  following  are  described  and  represented 
as  peculiarities  of  the  design  coverea  by  com- 
plainant's patent,  and  none  of  these  features 
are  in  any  of  the  designs  used  by  the  defendant : 

1.  Three  protuberances  united  form  the  up- 
per tip  of  the  handle. 

2.  A  thread  on  the  boundary  of  the  handle, 
broken  at  the  shoulders  of  the  handle. 

8.  The  boundary  thread  is  turned  at  the 
shoulders  into  the  form  of  rosettes  having  the 
appearance  of  two  parts  twisted  together. 

4.  The  stem  of  the  handle  lH;tween  the 
shoulders  and  the  bowl  has  two  threads  on  each 
edge. 

6.  On  each  ed^re  of  the  leaf  or  palm  of  the 
handle  is  a  thread  inside  of  the  boundary  thread. 

6.  These  threads  on  the  leaf  or  palm  of  the 
handle,  and  which  are  inside  of  the  boundary 
thread  towards  the  end  of  the  handle,  turn  out- 
ward from  each  other, forming  diverging  scrolls. 

7.  These  scrolls  of  the  inner  threads  form  a 
part  of  the  outline  or  boundary  of  the  handle. 

8.  The  extreme  upper  end  of  the  handle  is 
formed  by  a  tip  inserted  between  these  two 
scrolls. 

9.  The  inner  threads  of  the  leaf  or  palm  of 
the  handle  abut  against  the  rosettes  formed  by 
the  outer  threads  at  the  shoulders  of  the  handle. 

10.  The  surface  of  the  handle,  between  the 
shoulder  swells, which  sv^ell  gradually,  flattens 
towards  the  widest  part  of  the  leaf  of  the  han- 
dle. 

11.  The  inner  threads  on  the  stem  of  the 
handle  unite  near  the  bowl  in  a  swell  or  boss. 

12.  On  the  under  side  of  the  handle  a  small 
raised  leaf  is  inserted  between  the  two  threads 
on  both  sides. 

Nothing  is  used  by  the  defendant  which  is 
patented  by  complainant's  patent.  Nothing  less 
than  the  whole  of  the  parts  in  combination  is 
patented, and  that  is  not  used  by  the  defendant. 

It  is  proved  and  conceded  that  none  of  these 
peculiarities  of  complainant's  side  ornaments 
are  in  the  defendant's  design.  A  larce  number 
of  witnesses  on  the  part  of  the  defendant  swear 
and  give  their  reasons  in  detail;  and  there  is 
not  a  single  witness  on  either  side,  who  swears 
to  the  contrary  or  who  has  pretended  that  the 
side  ornaments  in  defendant's  design,  in  them- 
selves considered,  are  the  same,  or  substantially 
the  same,  as  the  side  ornaments  in  the  com- 
plainant's design. 

The  design  patented  bv  White  in  his  first 
patent,  and  which  for  a  short  time  was  used  by 
the  defendant,  did  not  contain,  as  appears  by 
the  patent  itself,  the  complainant's  sine  orna- 
ments; and  it  not  only  had  side  ornaments 
which  were  substantially  different  from  those 
of  the  complainant,  but  they  were  patented  as 
being  different. 

The  design  patented  by  White  in  his  second 
patent,  and  which  is  the  one  since  used  by  the 
defendant,  has  neither  the  complainant's  out- 
line of  the  handle  of  the  spoon  nor  the  side 
ornaments;  that  is,  it  has  neither  of  the  two 
classes  of  elements  which  constitute  the  design 
of  the  complainant. 

The  design  patented  to  White  by  his  first  pat- 
ent, which  was  dated  Jan.  15,  1867,  not  con- 
taining the  complainant's  side  ornaments,  could 
not  infringe  complainant's  patent,  even  assum- 
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ing  that  it  had  the  outline  or  edge  contour  used 
by  the  complainant,  because  in  that  case  it 
would  contain  only  one  of  the  elements  of  the 
combination  patented. 

Thejsomplainant  in  the  court  below  relied 
chiefly  on  the  decisions  in  cases  of  trade- marks. 
It  assumed  that  a  trade-mark  was  so  nearly  the 
same  as  the  subject-matter  of  a  patent  for  a  de- 
sign as  to  make  an  adjudicated  case  in  one,  an 
authority  for  the  other. 

This  is  a  mistake. 

The  law  applicable  to  trademarks  is  not  the 
law  which  is  applicable  to  letters  patent. 

A  patent  for  a  design,  like  a  patent  for  any- 
thing else,  must  be  governed  by  the  law  of  pat- 
ents. When  a  patent  is  taken,  the  patentee 
voluntarily  commits  the  subject-matter  of  his 
patent  to  the  province  of  the  patent  law.  He 
voluntarilv  puts  it  in  that  class  of  property.  He 
invokes  the  aid  of  the  patent  law  for  its  pro- 
tection, and  he,  therefore,  voluntarily  submits 
to,  and  must  abide  by  that  law. 

Again ;  the  subject-matter  of  a  patent  and 
that  of  trade  mar Ks  are  not  only  governed  by 
different  law,  but  they  are  entirely  different 
things.  A  design  does  not  perform  the  office  of 
a  trade-mark;  a  trade  mark  does  not  perform 
the  office  of  a  design.  A  trade  mark  forms  no 
part  of  the  article  on  which  it  is  placed ;  it  is  a 
mere  sign  and  has  no  reference  to  any  change 
in  the  article  on  which  it  is  used.  A  tracfe- 
mark  is  placed  on  the  article,  not  to  change  or 
affect  the  article,  but  to  indicate  the  origin  or 
ownership  of  the  article.  Such  is  not  the  func- 
tion or  office  of  a  design.  A  design  becomes 
and  is  a  part  of  the  article  itself;  it  is  incorpora- 
ted with  the  article,  and  is  bought  and  sold 
and  used  as  a  certain  part  of  the  article,  just  as 
much  as  if  it  were  a  new  mechanical  combina- 
tion. A  design  has  reference  to  some  alteration 
in  the  character  of  the  article,  a  trade-mark  has 
no  such  properly. 

The  use  of  an  infringing  trade-mark  is  to 
fraudulently  deceive  the  purchaser,  causing  him 
to  believe  that  he  is  purchasing  goods  of  one 
manufacturer,  when  in  fact  they  were  made  by 
another.  It  is,  therefore,  a  fraud,  and  intend- 
ed to  deceive  and  cheat  the  purchaser.  The  use 
of  the  White  design  by  the  defendant  does  not 
and  cannot  have  any  such  effect.  It  has  no 
result  of  such  a  kind.  It  is  not  used  to  deceive, 
and  cannot  be.  No  such  result  is  claimed 
by  the  complainant.  All  it  claims  or  pre- 
tends to  claim  is,  that  the  design  used  by  the 
defendant  is  upon  plated  articles,  and  that 
theirs  is  upon  silver  articles;  and  that  because 
of  some  resemblance  in  general  appearance  to 
a  cursory  observer,  parties  will  not  so  readilv 
purchase  their  articles,  for  fear  somebody  will 
suppose  that  they  have  plated  articles;  that  is. 
their  claim  is  that  the  defendant's  design  must 
be  suppressed  because  it  is  on  plated  articles 
and  theirs  is  on  silver  articles.  All  that  they 
complain  of  is,  that  the  defendant's  design  be- 
ing used  upon  plated  articles  will  render  It  so 
common  in  the  estimation  of  some,  that  they 
would  not  like  to  purchase  a  silver  article, 
which,  from  general  appearance,  might  seem 
to  a  cursory  observer  to  be  a  similar  thing. 

They  do  not  claim  that  anyone  is  deceived 
by  the  use  of  defendant's  design,  nor  that  there 
is  any  attempt  to  deceive  anyone  by  such 
use. 
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What  purchaser's  eye  is  deceived  by  the  de- 
fendant's use  of  his  designs?  Does  any  pur- 
chaser of  the  plated  goods,  having  on  them  the 
defendant's  design,  suppose  he  is  buying  silver 
goods?  Does  any  purchaser  of  a  spoon  sold  as 
a  plated  article  for  fifty  cents,  suppose  ilfht  he 
is  buying  a  silver  spoon  worth  $4?  Does  a 
purchaser,  when  buying  a  plated  spoon  which 
is  marked  and  sold  as  the  manufacture  of  Rog- 
ers &  Brother,  suppose  that  he  is  purchasing  a 
silver  spoon  manufactured  by  the  Gorham 
Manufacturing  Company? 

But  even  if  the  design  patented  by  complain- 
ant's patent  were  a  trade- mark,  and  the  uesigc 
used  by  the  defendant  were  a  trade- mark  so  as 
make  It  a  question  between  two  trade  marks, 
the  latter  would  not  be  an  infringement  on  the 
former.  It  is  true  that  as  between  a  trade  mark 
and  an  imitation  of  it,  such  general  resemblance 
as  would  mislead  buyers  who  exercise  the  usual 
amountof  prudence  and  caution, may  constitute 
an  infringement;  but  in  such  case,  the  resem- 
blance must  be  between  the  two  trade- marks 
which  are  placed  on  the  article;  that, is  the  imi 
tation  trade- mark  must  in  itself  have  a  resem- 
blance to  the  genuine  trade  mark.  The  two 
thinars  in  such  case  to  be  compared  is  the  indi- 
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In  making  the  comparison,  neither  the  imita 
tion  nor  the  genuine  article  can  include  in  its 
appearance  the  form  or  any  other  characteris- 
tic of  the  article  on  which  the  mark  is  placed. 
The  general  appearance  referred  to  in  such  case, 
must  be  limited  to  the  general  appearance  of 
the  trade-mark,  and  cannot  comprehend  there- 
in the  appearance  of  the  article  on  which  the 
trade  mark  is  placed. 

Jfr.  Justice  Strong  delivered  the  opinion  of 
the  court: 

The  complainants  are  the  owners  of  a  patent 
granted  on  the  16th  day  of  Julv,  1861.  to  John 
Gorham,  Gorham  Thurber  and  Lewis  Dexter, 
Jr.,  for  a  new  design  for  the  handles  of  table 
spoons  and  forks,  and  their  bill  charges  that 
their  patent  has  been  infringed  by  the  defend 
ant.  The  validity  of  the  patent  is  not  denied, 
nor  is  it  controverted  that  the  defendant  has 
sold  spoons  and  forks  which  had  upon  them  de- 
signs bearing  some  resemblance  to  the  design 
described  in  the  complainant's  patent.  But  it 
is  contended  that  none  of  the  designs  on  these 
articles  thus  sold  are  substantially  the  same  as 
the  design  covered  by  the  patent,  and  that  they 
are  all  independent  of  anything  secured  to  Gor- 
ham, Thurber  and  Dexter,  the  patentees. 

The  sole  question,  therefore,  is  one  of  fact. 
Has  there  been  an  infringement?  Are  the  de. 
signs  used  by  the  defendant  substantially  the* 
same  as  that  owned  by  the  complainants?  To 
answer  these  questions  correctly,  it  is  indispen- 
sable to  understand  what  constitutes  identity 
of  design,  and  what  amounts  to  infringement? 

The  Acts  of  Congress  which  authorize  the 
granting  of  patents  for  designs  were  plainly  in- 
tended to  give  encouragement  to  the  decora- 
tive arts.  They  contemplate  not  so  much  util- 
ity as  appearance,  and  that,  not  an  abstract 
impression  or  picture,  but  an  aspect  ^ven  to 
those  objects  mentioned  in  the  Acts.  It  is  a  new 
and  original  design  for  a  manufacture,  wheth- 
er of  metal  or  other  material ;  a  new  and  origi- 
nal design  for  a  bust,  statue,  ba$  relief,  or  com- 
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position  in  (Uto  or  bcuao  reliew;  a  new  or  origi- 
nal impression  or  ornament  to  be  placed  on  any 
article  of  manufacture:  a  new  and  original  de- 
sign for  the  printing  of  woolen,  silk,  cotton  or 
other  fabrics;  a  new  and  useful  pattern,print  or 
picture,  to  be  either  worked  into  or  on  any  ar- 
ticle of  manufacture;  or  a  new  and  original 
shape  or  configuration  of  any  article  of  mana- 
facture — it  is  one  or  all  of  these  that  the  law 
has  in  view.  And  the  thing  invented  or  pro- 
duced, for  which  a  patent  is  given,  is  that 
which  gives  a  peculiar  or  distinctive  appear- 
ance to  the  manufacture,  or  article  to  which  it 
may  be  applied ,  or  to  which  it  gives  form.  The 
law  manifestly  contemplates  that  giving  cer- 
tain new  and  original  appearances  to  a  manu- 
factured article  may  enhance  its  salable  value, 
may  enlarge  the  demand  for  it,  and  may  be  a 
meritorious  service  to  the  public.  It,  therefore, 
proposes  to  secure  for  a  limited  time  to  the  in- 
genious producer  of  those  appearances  the  ad- 
vantages flowing  from  them.  Manifestly,  the 
mode  in  which  those  appearances  are  produced 
has  very  little,  if  anything,  to  do  with  ^viog 
increased  salableness  to  the  article.  It  is  the 
appearance  itself  which  attracts  attention  and 
calls  out  favor  or  dislike.    It  is  the  appearance 


caused,  that  constitutes  mainly,  if  not  entirely, 
the  contribution  to  the  public  which  the  law 
deems  worthy    of  recompense.    The  appear- 
ance may  be  the  result  oi  peculiarity  of  con- 
figuration, or  of  ornament  alone,  or  of  both 
conjointly ;  but,  in  whatever  way  produced,  it 
is  the  new  thing,  or  product,  which  the  patent 
law  regards.    To  speak  of  the  invention  as  a 
combination  or  process,  or  to  treat  it  as  such, 
is  to  overlook  its  peculiarities.    As  the  Acts  of 
Congress  embrace  only  designs  applied  or  to 
be  applied,  they  must  refer  to  finished  prod- 
ucts of  invention  rather  than  to  the  process  of 
finishing  them,  or  to  the  agencies  by  which 
they  are  developed.    A  patent  for  a  product  is 
a  distinct  thing  from  a  patent  for  the  elements 
entering  into  it,  or  for  the  ingredients  of  which 
it  is   composed,   or  for  the  combination  that 
causes  it.    We  do  not  say  that  in  determining 
whether  two  designs  are  substantially  the  same, 
differences  in  the  lines,  the  configuration,  or 
the  modes  by  which  the  aspects  uev  exhibit 
are  not  to  be  considered;  but  wo  think  the  con- 
trolling consideration  is   the  resultant  effect. 
Such  was  the   opinion   of  Lord    Chancellor 
Hatherly  in  McCrea  v.  Holdsworth.  6  Ch.  Ap. 
Law  Rep.,  418.  That  was  a  suit  uf  restrain  an 
infringement  of  a  design  for  ornamenting  a 
woven  fabric.    The  defense  was  a  denial  &%>% 
the  design  used  by  the  defendants  was  the 
same  as  tnat  to  which  the  plaintiff  was  entitled. 
The  ornament  on  both  was,  in  part,  a  star,  but 
on  one  it  was  turned  in  an  opposite  direction 
from  that  in  the  other;  yet  the  effect  of  the  or- 
nament was  the  same  to  the  eye.    The  Lord 
Chancellor  held   the  important  inquiry  was 
whether  there  was  any  difference  in  the  effect 
of  the  designs,  not  whether  there  were  differ- 
ences in  the  details  of  ornament     "If,"  said 
he,  '*  the  designs  are  used  in  exactly  the  same 
manner,  and  have  the  same  effect,  or  nearly 
the  same  effect,    then,   of  course,  the  shift- 
ing or  turning  round   of  a  star,   as  in  thia 
particular    case,  cannot    be  allowed  to  pro- 
tect the  defendants  from  the  consequences  of 

81  C.8. 


1871. 


GoBHAH  Mfg.  Co.  v.  Whitk. 


511-531 


the  piracy."  TIiIb  seems  most  reasonable,  for, 
as  we  have  said,  it  is  the  effect  upon  the  eye 
which  adds  value  to  articles  of  trade  or  com 
merce.  So  in  Holdsworth  v.  MeOrea,  2  Ap. 
Cas..  H.  L.,  888.  Lord  Westbuiy  said:  "Now, 
in  the  case  of  those  things  in  which  the  merit 
of  the  invention  lies  in  the  drawing,or  in  forms 
that  can  be  copied,  the  appeal  is  to  the  e^e, 
and  the  eye  alone  is  the  juage  of  the  identity 
of  the  two  things.  Whether,  therefore,  there 
be  piracy  or  not  is  referred  to  an  unerring 
judge,  namely:  the  eye,  which  takes  the  one 
ngure  and  the  other  figure,  and  ascertains 
whether  they  are  or  are  not  the  same."  This 
was  said  in  a  case  where  there  was  nothing  but 
a  drawing  of  the  design. 

We  are  now  prepared  to  inquire  what  is  the 
true  test  of  identity  of  design.  Plainly,  it  must 
be  sameness  of  appearance,  and  mere  difference 
of  lines  in  the  drawing  or  sketch,  a  greater  or 
smaller  number  of  lines,  or  slight  variances  in 
configuration,  if  insufficient  to  change  the  ef- 
fect upon  the  eye,  will  not  destroy  the  substan- 
tial identity.  An  engraving  which  has  many 
lines  may  present  to  the  eve  the  same  picture, 
and  to  the  mind  the  same  idea  or  conception  as 
another  with  much  fewer  lines.  The  design, 
however,  would  be  the  same.  So,  a  pattern  for 
a  carpet  or  a  print,  may  be  made  up  of  wreaths 
of  flowers  arranged  in  a  particular  manner.  An- 
other carpet  may  have  similar  wreaths.arranged 
in  a  like  manner,  so  that  none  but  very  acute 
observers  could  detect  a  difference.  Tet  in  the 
wreaths  upon  one  there  mav  be  fewer  flowers, 
and  the  wreaths  may  be  placed  at  wider  dis 
tances  from  each  other.  Surely  in  such  a  case  the 
designs  are  alike.  The  same  conception  was  in 
the  mind  of  the  designer,  and  to  that  concep- 
tion he  gave  expression. 

If,  then,  identity  of  appearances,  or  as  ex- 
pressed in  McGrea  v.  Etjidmorth  \9upra'\t  same- 
ness of  effect  upon  the  eye,  is  the  main  test  of 
substantial  identity  of  design,  the  only  remain- 
ing question  upon  this  part  of  the  case  is, 
whether  it  is  essential  that  the  appearance  should 
be  the  same  to  the  eye  of  an  expert.  The  court 
below  was  of  opinion  that  the  test  of  a  patent 
for  a  design  is  not  the  eye  of  an  ordinarv  observer. 
The  learned  judge  thought  there  could  be  no  in- 
fringement unless  there  was  "substantial  iden- 
tity '*  in  view  of  the  observation  of  a  person 
versed  jn  designs  in  the  particular  trade  in 
question — of  a  person  engaged  in  the  manufact- 
ure or  sale  of  articles  containing  such  designs — 
of  a  person  accustomed  to  compare  such  de- 
signs one  with  another,  and  who  sees  and  ex- 
amines the  articles  containing  them  side  by 
side."  There  must,  he  thought,  be  a  compan 
son  of  the  features  which  make  up  the  two  de- 
signs. With  this  we  cannot  concur.  Such  a 
test  would  destroy  all  the  protection  which  the 
Act  of  Congress  intended  to  give.  There  never 
could  be  piracy  of  a  patented  design,for  human 
ingenuity  ha?  never  yet  produced  a  design,  in 
all  its  details,  exactly  like  another,  so  like,  that 
an  expert  could  not  distinguish  them.  No 
counterfeit  bank  note  is  so  identical  in  appear- 
ance with  the  true  that  an  experiencf^d  artist 
cannot  discern  a  difference.  It  is  said  an  en 
graver  distinguishes  impressions  made  by  the 
same  plate.  Lxpcrts,  therefore,  are  not  the  per- 
sons to  be  deceived.  Much  less  than  that  which 
would   be   substantial  identity  in  their  eyes 
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would  be  undistinguishable  iu  the  eyes  of  men 
generally,  of  observers  of  ordinary  acuteness, 
bringing  to  the  examination  of  the  article  upon 
which  the  design  has  been  placed  that  degree  of 
observation  which  men  of  ordinary  intelligence 
give.  It  is  persons  of  the  latter  class  who  are  the 
principal  purchasers  of  the  articles  to  which  de- 
signs have  given  novel  appearances,  and  if  they 
are  minted,  and  induced  to  purchase  what  is  not 
the  article  they  supposed  it  to  be;  if,  for  ex- 
ample, they  are  led  to  purchase  forks  or  spoons, 
deceived  by  an  apparent  resemblance  into  the 
belief  that  they  bear  the  '*  cottage  "  design  and, 
therefore,  are  the  production  of  the  holders  of 
the  Gorham.  Thurber  and  Dexter  patent,  when 
in  fact  they  are  not,  the  patentees  are  injured, 
and  that  advantage  of  a  market  which  the  pat- 
ent was  granted  to  secure  is  destroyed.  The 
purpose  of  the  law  must  be  effected  if  possible; 
but,  plainly,  it  cannot  be  if,  wliile  the  general 
appearance  of  the  design  is  preserved,  minoi 
differences  of  detail  in  the  manner  in  which  the 
appearance  is  produced,  observable  by  experts 
but  not  noticed  by  ordinair  observers,  by  those 
who  buy  and  use,  are  sufficient  to  relieve  an 
imitating  design  from  condemnation  as  an  in- 
fringement. 

We  hold,  therefore,  that  if,  in  the  eye  of  an 
ordinary  observer,  giving  such  attention  as  a 
purchaser  usually  gives,  two  designs  are  sub- 
stantially the  same,  if  the  resemblance  is  such 
as  to  deceive  such  an  observer,  inducing  him  to 
purchase  one  supposing  it  to  be  the  other,  the 
first  one  patentee!  is  infringed  by  the  other. 

Applying  this  rule  to  the  facts  of  the  present 
case,  there  is  very  little  difficulty  in  coming  to 
a  satisfactory  conclusion.  The  Oorham,  Thur- 
ber and  Dexter  design,  and  the  two  designs  sold 
by  the  defendant,  whiqh  were  patented  to  Le- 
roy  8.  White,  one  in  18o7,  and  the  other  in 
1868,  are  alike  the  result  of  peculiarities  of  out- 
line or  configuration,  and  of  ornamentation. 
These  make  up  whatever  is  distinctive  in  ap- 
pearance, and  of  these,  the  outline  or  configura- 
tion is  most  impressive  to  the  eye.  Comparing 
the  figure  or  outline  of  the  plaintiff's  design 
with  that  of  the  White  design  of  1867,  it  is  ap- 
pearent  there  is  no  substantial  difference.  This 
IS  in  the  main  conceded.  Even  the  minor  differ- 
ences are  so  minute  as  to  escape  observation  un- 
less observation  is  stimulated  by  a  suspicion 
that  there  may  be  diversity.  And  there  are  the 
same  resemblances  between  the  plaintiff's  design 
and  the  White  design  of  1868,  and,  with  asint^le 
addition ,  the  minor  differences  are  the  same.  That 
additional  one  consists  in  this:  at  the  upper 
part  of  the  handle,  immediately  above  the  point 
where  the  broader  part  widens  from  the  stem 
with  a  rounder  shoulder,  while  the  external 
lines  of  both  designs  are  first  concave, and  then, 
gradually  become  convex,  the  degree  of  con- 
cavity is  greater  in  the  While  design.  How 
much  effect  this  variance  has  must  be  deter- 
mined by  the  evidence.  In  all  the  designs,  the 
ornament  is,  in  part,  a  rounded  molding  or 
bead  along  the  edge  with  scrolls  at  the  shoul- 
ders and  near  the  top.  There  are, however,  some 
diversities  in  this  ornament,  which  are  discov- 
erable when  attention  is  called  to  them.  In  the 
plaintiffs',  the  bead  is  interrupted  at  the  shoul- 
ders and  at  the  tip  by  the  scrolls,  while  in  both 
the  designs  of  Wiiite  it  is  continued  unbroken 
around  the  scrolls.  In  the  plaintiffs',  the  scrolls 

7«7 


581-53^ 


SupBBMB  Court  of  the  Unitbd  Statss. 


DiBC.  Tkbm, 


turn  inward  at  the  shoulders  and  outward  at  the 
tip.  In  the  White  design  they  turn  inward  both 
at  the  shoulders  and  at  the  upper  end.  But  there 
are  the  same  number  of  scrolls  in  all  the  de- 
signs, and  they  are  similarly  located,  all  having 
the  appearance  of  rosettes.  In  all,  the  external 
bead  is  formed  by  a  depressed  line  running  near 
the  edge  of  the  handle,  but  in  the  plaintiffs' 
there  is  an  inner  line,  making  a  second  very 
thin  bead,  nearly  parallel  to  the  external  bead 
common  to  them  all.  In  the  White  designs  this 
inner  line  is  wanting  on  the  stem  of  the  handle, 
though  not  on  the  broad  part,  but  as  the  single 
line  is  wider  it  presents  much  the  same  appear- 
ance as  it  would  present  if  divided  into  two. 
There  arc  other  small  differences  which  it  is 
needless  to  specify.  What  we  have  mentioned 
are  the  most  prominent.  No  doubt  to  the  eye  of 
an  expert  they  are  all  real.  Still,  though  vari- 
ances in  the  ornament  are  discoverable,  the  ques- 
tion remsins:  is  the  effect  of  the  whole  design 
substantially  the  same?  Is  the  adornment  in  the 
White  design  used  mstrumentally  to  produce  an 
appearance,  a  distinct  device,  or  does  it  work 
the  same  result  in  the  same  way, and  isit,there 
fore,  a  colorable  evasion  of  the  prior  patent, 
amounting  sA  most  to  a  mere  equivalent?  In  re- 
gard to  this  we  have  little  doubt,  in  view  of  the 
evidence.  Both  the  White  designs,  we  think,are 
proved  to  be  infringements  of  the  Qorham  pat- 
ent. A.  large  number  of  witnesses,  familiar  with 
designs,  and  must  of  them  engaged  in  the  trade, 
testily  that,  in  their  opinion,  there  is  no  sub- 
stantial difference  in  the  three  designs,  and  that 
ordinary  purchasers  would  be  likely  to  mistake 
the  While  designs  for  the  "cottage  "  (viz. :  that 
of  the  plaintiffs).  This  opinion  is  repeated  in 
many  forms  of  expression,  as,  that  they  are  the 
same  pattern ;  that  the  essential  features  are  the 
same;  that  seven  out  of  ten  customers  who  buy 
silverware  would  consider  them  the  same;  that 
manufacturers  as  well  as  customers  would  con- 
sider them  the  same;  that  the  trade  generally 
would  so  consider  them;  that,  though  there  are 
differences,  they  would  not  be  noticed  without 
a  critical  exammation;  that  they  are  one  and 
the  same  pattern,  etc. .  etc.  This  is  the  testimony 
of  men  who,  if  there  were  a  substantial  differ- 
ence in  the  appearance  or  in  the  effect,  would 
most  readily  appreciate  it.  Some  think  the 
White  designs  were  intended  to  imitate  the 
other,  and  they  all  agree  that  they  are  so  nearly 
identical  that  ordinary  purchasers  of  silverware 
would  mistake  one  for  the  other.  On  the  other 
hand  a  large  number  of  wiUiesses  have  testified 
on  behalf  of  the  defendant  that  the  designs  are 
substuniiully  unlike,  but  when  they  attempt  to 
define  the  dissimilarity  they  specify  only  the 
minor  differences  in  the  ornamentation. of  which 
we  have  heretofore  spoken.  Not  one  of  them 
denies  that  the  appearance  of  the  designs  is  sub 
stautially  the  same,  or  asserts  that  the  effect 
upon  the  eye  of  an  observer  is  different,  or  that 
ordinary  purcliasers,  or  even  persons  in  the 
trade,  would  not  be  led  by  their  similarity  to 
mistake  one  for  another.  Their  idea  of  what 
constitutes  identity  of  design  seems  to  be  that 
it  is  the  possibility  of  being  struck  from  the  same 
die,  which,  of  course,  cannot  be  if  there  exists 
the  sligiiiest  variation  in  a  single  line.  They  give 
little  importance  to  configuration,  and  none  to 
general  aspect.  Such  evidence  is  not  an  answer 
to  the  complainants'  case.  It  leaves  unOisputed 
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the  facts  that  whatever  differences  there  may  be 
between  the  plaintiffs'  design  and  those  of  the 
defendant  in  details  of  ornament,  they  are  still 
the  same  in  general  appearance  and  effect;  so 
much  alike  that  in  the  market  and  with  pur- 
chasers they  would  pass  for  the  same  thing — so 
much  alike  that  even  persons  in  the  trade  would 
be  in  danger  of  being  deceived. 

Unless,  therefore, the  patent  is  to  receive  such 
a  construction  that  the  Act  of  Ck>ngres8  will  af- 
ford no  protection  to  a  designer  against  imita- 
tions of  his  invention,  we  must  hold  that  the 
sale  by  the  defendant  of  spoons  and  forks  bear- 
ing the  designs  patented  to  Leroy  S.  White  in 
1867  and  18H8  is  an  infringement  of  the  com- 
plainants' rights. 

Tfie  decree  of  tlie  Circuit  Court  it  rewned^and 
the  caunie  in  remitted,  with  instructions  to  enter  a 
decree  in  accordance  with  this  opinion. 

Mr.  Justice  Miller*  Mr.  Justice  Field  and 
Mr.  Justice  Bradley  dissented  in  this  case. 

Cited-96  U.  S.,  256;  101  U.  8.,  64  ;  19  Blatchf .,  t\» ; 
2  McA.,  167 ;  i  Cliff.,  478 :  37  Am.  Rep.,  8d6  (129  Mass., 

THOMAS  P.  MORGAN  et  al..  Appts.. 

UNITBD  STATES. 

(See  S.  C,  14  Wall.,  RSl-^iaS.) 

Court  of  Glnims  cannot  render  judgment  for  tori 
— when.  Oovemment  not  liable  for  loss  of  hirai 

vessel, 

\.  Claimants  cannot  recover  in  the  Court  of 
Claims,  on  tbo  grround  that  the  injuries  to  their  ves- 
BOl  were  occasioned  by  the  tortious  act  of  an  officer 
of  the  Goveramcnt  in  compelllDg  their  master, 
airaiiint  his  l)etter  Judgment,  to  proceed  to  sea. 

2.  Where  the  Uuitedf  States  hired  a  vossel  to  traud- 
port  troops  and  munitions  of  war.  the  United  States 
assuming  the  war  risk,  while  the  owners  of  the 
boat  agreed  to  t>eHr  the  marine  risk,  the  stranding 
of  the  boat  in  going  over  a  iMir  was  owing  to  a  peril 
of  the  sea,  and  her  owners  and  not  the  Oovem- 
ment must  bear  the  loss. 

3.  The  peremptory  order  of  the  quartermaster  to 
proceed  to  sea  is  outside  the  contract,  and  no  re- 
covery can  be  had  thereon,  by  reason  thereof,  in 
such  court. 

[No.  -425.] 
Argued  Nov.  8,  1872.       Decided  Not.  18,  187S. 

A  PPEAL  from  the  Court  of  Claims. 
ijL    The  appellants  hired.  Mar.  1.  1865,  a  ves- 
sel to  the  United  Slates  by  charter  party. 

The  owners  were  to  keep  the  Teasel  stanch, 
tight,  manned,  victualed,  appareled  and  fit  for 
merchant  service. 

The  United  States  was  to  pay  them  $182.25 
per  day,  except  for  time  lost  in  consequence 
of  the  failure  of  the  claimants  to  perform  their 
covenant  next  above. 

The  United  States  was  to  employ  the  yessel 
and  pay  the  per  diem  "  Until  the  said  Tessel  is 
returned  to  the  said  party  of  the  first  part,  in 
Philadelphia,  in  the  same  order  as  when  re- 
ceived, ordinary  wear  and  tear,  damage  by  the 
elements,  collision  at  sea  or  in  port,  bursting  of 
boilers  and  breaRage  of  machinery  excepted. *' 
The  charter  was  to  continue  in  force  as  long  as 
the  War  Department  required  the  vessel. 

The  owners  were  to  bear  the  marine  risks. 

The  United  States  was  to  bear  the  war  risk. 

The  vea«el  being  at  Brazos.  St.  lago,  Texa«. 
under  this  charter,  was  ordered  by  the  United 
States  Quartermaster  there  to  put  to  sea.  She 
was  in  charge  of  a  government  pilot,  aad  was 
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towed  by  a  goveroDient  tug.  Ou  the  first  at- 
tempt it  was  found  that  the  water  in  the  bar 
was  too  shallow  to  float  the  vessel;  she  struck; 
the  tow  line  parted f  and  after  sustainingsome 
damage,  she  returned  to  her  landing.  Then, 
against  the  judgment  of  the  master  and  pilot, 
and  with  a  full  knowledge  of  the  danger,  the 
quartermaster  required  the  attempt  to  be  re- 
newed, the  exigency  of  the  service,  in  his  judg- 
ment, justifying  the  order. 

The  attempt  was  renewed,  in  obedience  to 
this  order,  and  the  vessel  was  dragsred  over  the 
bar  sustaining  such  injuries  as  cost  $6,890.80  to 
repair,  and  451  days  of  time  were  occupied  in 
repairs,  in  which  time  a  per  diem  of  $8,292.37 
accrued.  The  Government  paid  $4,283.20  of 
the  repairs  and  $2,281.06  of  the  ;>er(2i^m,  be- 
ing the  amount  of  wages  and  board  of  master 
and  crew  who  were  employed  on  the  repairs  of 
the  vessel. 

The  Court  of  Claims  ruled  that  the  Govern- 
ment  was  not  liable  to  pay  any  more. 

MeMrs.  J.  M,  CarlisUf  J*  u,  McPherson 
and  ^.  P.  Chipman,  for  appellants: 

The  court  erred  in  holding  that  the  United 
States  was  not  liable  for  the  whole  amount  of 
the  per  diem  and  repairs;  and  that  the  United 
States  was  not  liable  to  pay  any  more  than  they 
had  paid. 

Under  the  terms  of  the  charter-party  the 
United  States  were,  pro  hoe  vice,  the  owners  of 
the  vessel 

TrinUy  House  v.  Clark,  4  M.  &  S..  288;  Bel- 
cher V.  Capper,  4  M.  &  G.,  602;  Netoberry  v, 
Colvin,  7  Bing.,  190;  8.  C,  1  CI.  &  F..  283; 
Morgan  v.  IT.  8.,  6  Ct.  CI.,  182;  Lander  v. 
Clark,  1  Hall.,  855. 

The  United  States  was  bound  to  pay  the  per 
diem  unless  the  owners  were  in  default. 

It  is  true  that  the  owners  did  not  keep  the 
vessel  stanch  and  tight  during  all  the  time. 
But  this  they  did  in  part  and  as  to  part  were 
prevented  from  doin^  so  by  the  act  of  the 
United  States,  and  their  failure  cannot  be  set  up 
to  bar  their  action. 

1  Ch.  PL.  358;  Young  v.  Preston,  4  Cranch, 
289. 

Mr.  C.  H.  Hill,  Asst,  AttyOen.,  for  appel- 
lee. 

Mr.  Justice  Davis  delivered  the  opinion  of 
the  court. 

These  claimants  cannot  recover  on  the  ground 
that  the  injuries  to  their  vessel  were  occasioned 
by  the  tortious  act  of  the  quartermaster  at 
Brazos  in  compelling  their  master.against  his  bet- 
ter judgment,  to  proceed  to  sea;  nor  would  theif 
condition  be  improved  if  the  vessel  had  been 
actually  impressed  into  the  service  of  the  United 
States,  for  in  neither  case  would  the  Court 
of  Claims  have  jurisdiction.  Beed  v.  U.  8., 
[anU,  220];  U.  8.  v.  KimbaZ  [anU.  507].  Con- 
gress has  wisely  reserved  to  itself  the  right  to 
give  or  witlihold  relief  where  the  claim  is  found- 
ed on  the  wrongful  proceedings  of  an  officer  of 
the  Government. 

The  case,  therefore,  rests  wholly  on  the  con- 
tract of  affreightment,  and  the  inquiry  is:  which 
of  the  parties  to  it  must  bear  the  loss  caused  by 
the  stranding  of  the  claimants'  vessel  on  the  bar 
at  the  mouth  of  the  harbor  of  Brazos. 

The  stipulations  in  the  contract  applicable  to 
this  subject  leave  no  room  for  doubt  how  the 
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question  should  be  answered.  The  United 
States,  being  in  a  state  of  war,  found  it  neces- 
sary to  hire  the  injured  vessel  for  the  purpose  of 
transporting  troops  and  munitions  of  war  to  dif- 
ferent ports  and  places,  and  entered  into  a  con- 
tract withher  owners  to  carry  this  purpose  into 
effect.  The  vedsel  was  to  be  officered  and  man- 
ned bv  the  owners,  who  agreed  at  all  times  to 
keep  her  in  repair  and  fit  for  the  service  in 
which  she  was  engaged.  In  no  sense  were  the 
United  States  the  owners  of  the  vessel,  for  they 
had  nothing  to  do  with  her  management,  and 
only  reserved  to  themselves  the  right  to  say  she 
should  be  loaded  and  where  she  should  go.  In 
the  condition  of  things  then  existing  it  became 
necessary  to  make  provision  for  two  classes  of 
perils.  This  was  done;  the  United  States  as- 
suming the  war  risk,  while  the  owners  of  the 
boat  agreed  to  bear  the  marine  risk.  If,  there- 
fore, tne  stranding  of  the  boat  in  going  over  the 
bar  was  owins  to  a  peril  of  the  sea,  her  owners 
and  not  the  Government  must  bear  the  loss. 

That  the  high  wind  and  low  stage  of  water 
were  the  efficient  agents  in  producing  this  dis- 
aster are  too  plain  for  controversy.  They  were 
the  proximate  causes  of  it,  and  in  obedience  to 
the  rule  **  Causa  proxima  nan  remota  spectcUur  " 
we  cannot  proceed  further  in  order  to  find  out 
whether  the  fact  of  war  did  not  create  the  exi- 
gency which  compelled  the  employment  of  the 
vessel ;  if  it  did,  it  was  known  to  the  owners 
when  the  charter-party  was  formed,  who,  with 
this  knowledge,  became  their  own  insurers 
against  the  usual  sea  risks,  and  must  abide  the 
consequences  of  their  stipulation. 

There  is  a  certain  degree  of  hardship  in  this 
case  growing  out  of  the  peremptory  order  of 
the  quartermaster  to  proceed  to  sea,  but  this  is 
outside  of  the  contract  and,  if  worthy  of  be- 
ing considered  at  all,  must  be  addre^ised  to  an- 
other department  of  the  Government. 

The  judgment  of  the  Court  of  Claims  is  af- 
firmed. 

Cited— 15  Wall.,  206. 


UNITED  STATES,  Appt., 

V. 

HENRY  J.  HUNT. 

(See  S.  C,  14  Wall.,  6504163.) 

Oeneral  ranks  higher  than  brevet-general. 

Under  the  Act  of  Mar.  3, 1866,  increasiDg  the  oom- 
mutatlon  pHoe  of  the  rations  of  any  offioer  no 
above  the  rank  of  brevet  brigadier-general,  a  brig, 
adler-general  is  above  such  rank.  ' 

[No.  221.1 
Argued  Nov.  8,  1872.     Decked  Nov.  18,  1872. 

APPEAL  from  the  Court  of  Claims. 
The  petitioner,  a  brigadier-general  of  volun- 
teers, claimed  commutation  pay  under  the  3d 
section  of  the  Act  of  Mar.  3,  1865, 13  Stat,  at  L., 
497. 

The  Court  of  Claims  gave  judgment  in  his 
favor,  and  the  United  States  appealed  and  as- 
signed as  error  that  a  brigadier  general  is  not 
entitled  to  the  benefit  of  this  provision. 

Mr.  C.  H.  HU1»  Asst.  AttyOen.,  for  appel- 
lants. 

Mr.  T.  J,  D.  Fuller,  for  appellee, 
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Mr.  Chief  Justice  Chase  delivered  the  opia 
ion  of  the  court: 

The  only  question  in  this  case  arises  under 
the  Act  of  Congress  of  March  8.  1865.  That 
Act  increased  the  commutation  price  of  offi- 
cers' subsistence  during  the  continuance  of  the 
rebellion,  to  50  cents  per  ration,  with  the  pro 
viso  that  the  increase  should  not  apply  to  any 
officer  above  the  rank  of  brevet  brigadier-gen- 
eral .  nor  any  officer  entitled  to  commutation 
for  fuel  and  quarters. 

The  demurrer  to  the  petition  admits  that  the 
petitioner  was  a  brigadier  general  during  the 
recent  civil  war,  and  was  not.  entitled  to  com- 
mutation for  fuel  and  quarters.  He  wa:^  then 
entitled  to  the  increased  commutation  of  sub- 
sistence if  his  rank  of  brigadier  was  not  above 
the  rank  of  brevet  brigadier. 

The  question  is,  was  it  puch? 

Our  duty  in  construing  Acts  of  Congress  is  to 
give  the  meaning  to  words  which  Conio'ess  ob- 
viously intended.  It  may  be  that  in  the  strict 
sense  of  the  military  term  the  rank  of  brigadier 
and  brevet  brigadier  is  the  same,  but  it  is  well 
known  that  practically  they  are  by  no  means 
identical,  and  that  the  position  of  the  former  is, 
in  many  respects,  better  than  that  of  the  latter. 
Brevet  rank  is  conferred,  in  theory  at  least,  for 
special  and  meritorious  services  b^  commission 
from  the  President,  under  authoritv  of  an  Act 
of  Congress.  It  does  not  entitle  the  holder  to 
corresponding  pay  or  command,  except  under 
special  circumstances  defined  by  law.  When 
an  officer  holding  rank  by  brevet  receives  a 
regular  commission  of  the  same  grade,  he  is  said 
to  be  promoted  and  to  become  a  full  officer  of 
that  rank.  These  circumstances  make  it  evi 
dent  that  there  is  a  difference  of  military  posi- 
tion between  an  officer  by  brevet  and  an  officer 
bv  regular  commission,  and  that  the  one  is  less 
eligible  than  the  other.  And  Congress  seems  to 
have  referred  to  this  distinction  of  position  rath- 
er than  to  technical  rank  in  the  provision  under 
consideration.  If  they  did  not,  why  employ 
the  word  *'  brevet"  at  aJl?  Why  use  the  term 
*'  brevet  brigadier*'  when  it  was  so  easy  to  say 
brigadier,  and  thus  avoid  all  ambiguity?  We 
think  that  Congress  had  in  view  the  distinction 
between  brevet  rank  and  regular  rank,  to 
which  we  have  referred,  and  regarded  the  lat- 
ter as  above  the  former.  The  practice  of  the 
Department  of  War,  as  we  understand,  and  of 
the  accounting  officers,  has  been  in  accordance 
with  this  view,  and  seems  to  us  correct. 

The  judgment  of  the  Court  of  Clainu  must, 
therrfore,  be  reversed: 


RICHARD  GREGG,  Plff.  in  Err,, 

V. 

WILLIAM  8.  MOSS. 

(See  S.  C.  14  Wall..  664-669.) 

Jiefection  of  immaterial  evidence — charge  to  jury, 

iJDiien  sufficient. 

1.  It  is  not  error  which  should  reverse  a  Judgment, 
to  reject  evidence  where  ito  rejection  worked  no 
harm  to  the  party,  whether  It  was  strictly  admlfr- 
sible  or  not. 

2.  This  court  cannot  review  a  flndlnfl:  of  a  Jury 
upon  a  question  of  fact. 

8.  Where  the  charsre  puts  the  case  to  the  Jury  on 
fair  grounds,  and  this  court  can  see  no  objection  to 
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the  Icval  propositions  stated  by  the  court  and  ex- 
cepted to  by  counsel,  the  court  will  not  reverse  on 
account  of  the  charsre. 

[No.  18S.] 
Submitted  Oct.  £9,  187S.  Decided  Nov.  18,  187t, 

IN  ERROR  to  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Northern  District  of  li- 
hnois. 

This  was  an  action  of  assumpsit,  brought  in 
the  court  below  by  the  plaintiff  in  error  against 
the  defendant  in  error,  to  recover  the  sum  of 
$10,000  alleged  to  have  been  loaned  by  him  to 
the  defendant  and  one  William  Kellogg,  Dec. 
23,  1856,  together  with  interest  thereon.  Four 
trials  were  bad.  The  first  resulted  in  a  verdict 
for  plaintiff  for  $17,112.88.  In  the  second  trial 
the  jury  disagreed.  On  the  third,  the  Jury  found 
for  the  plaintiff  for  $17,850.  On  the  fourth 
trial, the  jury  found  for  defendant.  A  motion  for 
anew  trial  was  made  and  overruled,  and  the 
plaintiff  brought  the  case  to  this  court  by  writ 
of  error.  Errors  are  alleged  in  the  rulings  of 
the  court  below,  as  to  evidence  and  the  in- 
struction by  the  court  to  the  jury.  The  nature 
of  the  exceptions  as  to  the  evidence  appears  in 
the  opinion.  The  charge  of  the  court  to  the 
jury  was  as  follows: 

"This  is  an  action  by  the  plaintiff  to  recover 
of  the  defendant  $10,000  which  he  claims  to 
have  advanced  to  one  Kellogg  and  Mr.  Moas.on 
the  23d  of  December,  1865.  It  is  alleged  on 
the  part  of  the  plaintiff  that,  on  and  for  some 
time  before  and  after  the  23d  December.  1856, 
there  existed  a  business  firm  in  Peona,  in  this 
State,  by  the  firm  name  of  Kelloeg,  Moss  & 
Co.,  of  which  the  plaintiff  and  detedant  and 
one  William  Kellogg,  with  several  other  per- 
sons, were  members;  that,  on  the  2Sd  day  of 
December.  1856.  said  firm  had  drafts  maturing 
on  the  24th  of  December,  the  next  day,  to  the 
amount  of  $10,000  in  St.  Louis,  upon  which  one 
Elder  was  an  accommodation  indorser;  that  on 
the  23d  of  December,  1866.  Elder  called  on 
Kellogg,  who  was  the  financial  and  active  mem- 
ber of  said  firm,  for  funds  with  which  to  meet 
the  drafts  maturing  the  next  day;  that  the  firm 
not  having  the  money,  Kelloffg  and  Moas  united 
in  a  letter  addressed  to  the  plaintiff,  Gregg  (the 
letter  which  was  introduced  In  evidence  and 
which  you  have  all  examined)  by  which  they 
promised,  if  the  plaintiff  would  furnish  two 
drafts  of  $5,000  each,  at  sixty  days,  they  would 
see  him  paid.  That,  upon  the  faith  of  the  prom- 
ise contained  in  this  letter,  he.  the  plaintiff, 
advanced  to  Kellogg  and  Moss  the  sum  of  $10,* 
000.  There  is  some  conflict  of  testimony  as  to 
•whether  the  proposition  contained  in  this  letter 
was  accepted  and  the  money  paid  by  Oregg  or 
not.  Upon  this  question  of  lact  you  are  the 
judges.  But  if  you  shall  be  satisfied,  fivHn  the 
evidence,  that  Oregg  did  advance  the  money  on 
this  letter  as  he  says,  with  the  distinct  under- 
stand in  c:  that  Kellogg  and  Moss  should  be  in- 
dividually liable  therefor,  as  alleged,  then  I 
am  of  opinion  he  can  maintain  this  action  for 
it.  Kellogg  and  Moss  might  have  made  them- 
selves individuallv  liable  to  pay  this  money,  al- 
though it  was  really  obtained  to  pay  a  debt  of 
the  firm.  It  is  for  you  to  say  whether  they  did  so. 
If  they  promised  to  be  individually  responsible 
for  the  amount  obtained,  they  are  liable  on  sncfa 
promise.  It  is  objected  on  the  part  of  the 
defendant  that  the  letter  only  asks  for  drafts, 
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and  that  the  plaintiff  must  show  a  literal  com- 
pliance with  the  terms  of  the  letter  before  he 
can  recover;  that  is  to  say.  he  cannot,  upon  a 
request  to  furnish  drafts,  furnish  money  instead 
of  drafts  and  hold  Moss  for  the  money.    But 
the  court  is  of  opinion  that  the  payment  of 
money  is  a  substantial  compliance  with  the  re- 
quest contained  in  the  letter.    The  object  of 
the  letter  was  to  obtain  funds  to  meet  the  drafts 
maturing  the  next  day,  and  it  seems  to  me  too 
strict  and  technical  a  construction  to  insist  that 
the  plaintiff  cannot  recover  on  this  letter  be- 
cause he   paid  money  instead  of  drafts,  the 
money  having  been  accepted  by  one  of  the 
Joint  promisors  in  the  letter.    This  is  substan- 
tially the  plaintiff's  case,  and  if  you  are  satis- 
fled  from  the  evidence  that  Grcgja;  did  advance 
the  money  in  question  on  the  faith  of  the  in- 
dividual promises  of  Kellogg  and  Moss,  con 
tained  in  their  letter,  the  court  instructs  you, 
as  a  matter  of  law.  that  such  facts  make  out  a 
case  for  the  plaintiff  and  he  will  be  entitled  to 
a  verdict  at  your  hands,  unless  you  shall  be  sat- 
isfied that  the  defendant  has  made  out  the  de- 
fense set  up.    But  you  must  be  satisfied  from 
the  evidence  that  plaintiff  paid  the  same  on  the 
credit  of  Kellogg  and  Moss,  antl  not  as  an  ad 
vance  to  the  firm  of  which  the^  were  all  mem 
bers.    The  defense  is  substantially  (in  addition 
to  the  denial  of  plaintiff's  case  which  is  in 
volved  in  the  plea  of  general  issue  which  puts 
the  plaintiff  on  proof  of  his  case)  that,  on  the 
Ist  of  December,  1857,  an  agreement  was  en- 
tered into  between  the  members  of  the  old  firm 
of  Kellogg,  Moss  &  Co..  and  certain  other  par- 
ties, among  whom  was  Gen.  A.  C.  Harding,  by 
which  it  was  agreed  that  the  moneys  theretofore 
advanced  by  each  member  of  the*  firm  of  Kel 
logg,  Moss  &  Co.,  and  put  into  its  capital  stock, 
should  be  funded  and  provided  for  as  partic- 
ularly   set  forth  in  the  agreement ;  that  is  to 
say,  whatever  money  had  been  put  in  as  capital 
stock,  or  by  way  of  advancement  to  the  firm,  by 
each  individual  member  thereof,    should    be 
funded,  and  that  the  plaintiff,  at  the  time  of  be- 
coming a  party  to  this  agreement,  agreed  that 
this  sum  of  $10,000,  which  he  had  advanced  for 
the  purpose  of  paying  Elder  for  the  purpose  of 
meeting  drafts  in  St.  Louis,  should  be  considered 
as  part  of  the  capital  put  into  the  firm  by  Gregg 
and  funded  by  him  in  the  manner  provided  in  the 
contract.  There  can  be  no  doubt  that  this  $10,- 
000,  if  advanced  by  Gregg  on  this  letter  of  Kel- 
logg and  Moss,  was  money  paid  for  the  use  of 
aaidf  firm  of  Kellogg,  Moss&  Co.,  and  which  he 
was  entitled  to  treat  at  least  in  ecjuity  as  a  debt 
against  said  firm.The  letter  explains  the  transac- 
tion in  that  regard  very  fully,  so  that  there  is  no 
mistake  or  escape  from  it.     Whatever  funds 
-were  advanced  on  that  letter  were  to  be  ad- 
vanced for  the  pur]K)se  of  paying  liabilities  of 
the  firm  of  which  Gregg  was  a  member.  It  was 
an  advance  to  meet  an  indebtedness  of  the  firm; 
to  protect  its  commercial  honor;  and  although 
Kellogg  and  Moss  may  have  made  themselves 
personally  liable  to  pay  the  money  within  sixty 
days  to  Gregg,  yet  Gregg  was  at  liberty  to  deem 
the  firm  also  liable  for  it,  especially  if  not  paid 
within  sixty  days.    If  they  made  default,  did 
not  make  payment  or  cause  it  to  be  made  with 
in  sixty  days,  he  might  say  that,  having  gone 
to  increase  the  assets  of  the  firm,  the  firm  was 
liable,  as  well  as  Kellogg  and  Moss,  for  the 
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payment  of  the  money.  Gregg,  the  plaintiff, 
had  his  election  to  hold  the  firm  as  well  as 
Kellogg  and  Moss,  to  consider  it  as  capital  put 
with  the  firm  by  himself." 

And  to  the  foregoing  charge  of  the  court  re- 
lating to  the  right  of  Gregg  to  have  this  election 
to  hoJd  the  firm  as  well  as  Kellogg  and  Moss, 
the  plaintiff,  by  his  counsel,  then  and  there 
excepted ;  and  the  court  continued  its  charge  as 
follows: 

*'It  was  also  competent  fOT  Gregg  to  release  or 
waive  his  claim  against  Kellogg  and  Moss  for 
the  payment  of  this  $10,000,  and  rely  solely  on 
the  firm  for  his  re  advancement,  or  upon  any 
agreement  which  the  firm  might  make  for  re- 
imbursement to  the  members  thereof  for  the 
capital  they  had  put  in. 

The  agreement  of  Dec.  1,  1857,  is  between 
the  members  of  the  old  firm  of  Kellogg,  Moss 
&  Co.,  and  certain  other  parties  by  which  it  is 
substantiullv  agreed  that  the  old  members  of* 
the  firm  of  "Kellogg,  Moss  &  Co.  should  fund 
their  respective  advances  to  the  old  firm.  The 
amount  which  each  member  of  the  old  firm 
was  thus  to  have  funded  to  be  made  up  from  a 
statement  or  vouchers  to  be  made  and  furnished 
by  each  member  of  the  old  firm  of  the  cash  ad- 
vances made  by  them  respectively.  Having  a 
right  to  treat  this  $10,000,  as  a  part  of  his  ad- 
vances to  said  firm,  it  is  for  you  to  say,  under 
the  evidence,  whether  the  plaintiff  did  so,  or 
agreed  to  do  so." 

And  to  the  foregoing  part  of  the  charge, 
which  says  that  Gregg  had  a  right  to  treat  the 
$10,000  aa  a  part  of  his  advances  to  the  ^id 
tjrm,  the  plaintiff,  by  his  counsel,  then  and 
there  excepted.  And  the  court  continued  its 
charge  as  foUowe : 

"By  the  agreement  of  December  1,  1857,  the 
new  firm  not  only  assumes  to  pay  the  outstand- 
ing liabilities  of  the  old  firm  of  Kellogg.  Moss 
&  Co.  out  of  the  earnings  of  the  Peoria  & 
Oquawka  Railroad. but  also  to  pay  in  their  order 
future  advances,  the  operating  expenses  and 
funded  capital  of  the  members  of  the  old  firm 
of  Kellogg,  Moss  &  Co.  And  this  undertaking 
on  the  part  of  the  new  firm  is  a  sufllcient  con- 
sideration to  sustain  the  agreement  to  treat  this 
$10,000  as  a  claim  against  the  old  firm  instead  of 
a  claim  against  Kellogg  and  Moss  individually." 

And  to  the  foregoing  part  of  the  charge,  say- 
ing that  "this  undertaking  on  the  part  of  the 
new  firm  is  a  sufficient  consideration  to  treat 
the  $10,000  as  a  claim  against  the  old  firm  in- 
stead of  a  claim  against  Kellogg  and  Moss  in- 
dividually," the  plaintiff,by  his  counsel,  then  and 
there  excepted ;  and  the  court  proceeded  with 
the  charge  as  follows : 

"If,  therefore,  the  evidence  in  the  case  satis- 
fies you  that  Gregg,  at  the  time  the  agreement 
of  the  Ist  of  December,  1857,  was  made,  as- 
sented to  treat  this  i  1 0,000  as  a  part  of  his  ad- 
vances to  the  firm  of  Kellogg,  Moss  &  Co. ,  and 
to  have  the  same  funded  as  contemplated  in 
said  agreement,  such  assent  on  hii  part  is  bind- 
ing  upon  him,  and  releases  Kellogg  &  Moss  from 
their  promise  to  pay  the  said  sum  or  see  the 
same  paid.  It  is  a  substitution  of  the  liability 
of  the  new  firm  to  ultimately  reimburse  this 
amount  as  a  part  of  the  capital  put  into  the  old 
firm  by  Gregg  for  the  individual  liability  of 
Kellogg  &  Muss  to  Gregg.  But  it  is  for  you  to 
say,  under  the  evidence,  whether  such  assent  or 
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agreement  to  fund  was, in  fact,  made  or  not.  If 
made,  the  defense  is  made  out." 

And  to  the  foregoing  part  of  the  charge  of 
the  court,  relating  to  the  effect  of  Gregg  s  as- 
sent to  treat  the  $10,000  as  having  been  funded, 
and  thereby  releasing  Kellogg  &  Moss  from 
their  promise  to  pay  said  sum.  the  plaintiff  by 
his  counsel  then  and  there  excepted:  and  the 
court  proceeded  with  the  charge  as  follows: 

"If  not  made,  that  is  to  say,  if  Gregg  did  not 
assent  thus  to  fund  thisspecific  sum  of  $10,000, 
and  agree  that  he  would  treat  this  $10,000  as  a 
part  of  his  capital,  then  it  is  otherwise.  Nor  is 
it  material  whether  the  plaintiff  afterwards  in- 
cluded this  amount  in  his  statement  of  advances 
to  the  old  firm  or  not.  It  is  enough  if  you  should 
be  satisfied  that  he  agreed  to  do  so.  Granting 
that  Kellogg  &  Moss  were  liable  to  make  it  good 
to  him  in  December,  1857,  still  if  Gregg  agreed 
that  the  sum  for  which  they  were  so  liable  should 
be  carried  over  to  his  capital  stock  with  Kel- 
logg, Moss  &  Co.,  then  the  agreement  is  bind- 
ing on  the  plainjtiff  because  this  sum  had  al- 
ready clearly  been  put  into  the  affairs  of  the 
firm,  and  either  the  plaintiff  or  Kellogg  &  Moss 
were  entitled  to  have  it  charged  up  as  part  of 
the  assets  furnished  and  sunk  in  the  past  busi- 
ness of  the  firm." 

And  to  the  foregoing  part  of  the  charge  of 
the  court,  holding  that  it  was  not  material 
whether  the  plaintiff  afterwards  included  this 
amount  of  $10,000  in  his  statement  of  advances 
to  the  old  firm  or  not,  the  plantiff  by  his  coun- 
sel then  and  there  excepted;  and  the  court  pro- 
ceeded with  the  charge  as  follows: 

"  If  the  plaintiff  agreed  to  charge  it  with  his 
account  against  the  firm,  he  thereby  put  Kel- 
logg &  Moss  at  rest  in  regard  to  this  claim,  and 
cannot  now  set  up  his  failure  or  neglect  to  put 
this  claim  into  his  account  as  a  reason  to  re- 
cover in  this  case.  It  is  his  own  fault  if  he  did 
not  include  this  item  in  his  account  to  be  funded 
against  the  old  firm,  and  he  cannot  take  ad 
vantage  of  his  own  neglect  in  this  particular. 
If  he  made  a  mistake  in  this  regard,  the  defend- 
ant cannot  be  held  liable  for  that  mistake  in  this 
action.  If  they  (Kellogg  &  Moss)  had  under- 
stood that  their  liability  still  existed  on  this  let- 
ter, they  might  have  taken  action  themselves  to 
have  had  the  claims  provided  for  and  funded 
to  their  credit  among  the  accounts  of  the  old 
firm." 

And  to  the  foregoing  part  of  the  charge,  hold 
ing  that  it  is  the  plaintiff's  own  fault  that  he 
did  not  include  this  item  in  his  account  to  be 
funded  against  the  old  firm,  and  as  the  defend- 
ant's right  to  regard  himself  as  put  at  rest  as  to 
the  said  claim,  the  plaintiff  by  his  counsel  then 
and  there  excepted;  and  the  court  proceeded  in 
its  charge  as  follows : 

**Nor  is  it  your  or  my  province  to  go  into  an 
inquiry  as  to  the  fairness  of  this  contract  of  the 
1st  of  December,  1857.  The  firm  of  Kellogg, 
Moss  &  Co.  was  then  conceded  to  be  seriously 
embarrassed  if  not  ^  insolvent.  Other  parties 
proposed  to  come  in  and  take  charge  of  the  af- 
fairs of  the  firm.  Some  of  the  old  partners 
chose  to  step  out  and  take  bonds  of  indemnity 
against  the  liabilities  of  the  old  firm.  The  terms 
upon  which  all  this  should  be  done  were  agreed 
upon,  and  their  fairness  or  unfairnciss  is  not  in- 
volved in  any  inquiry  that  we  are  to  make. 
There  is  one  point,  and  that  is  as  to  interest, 

742 


upon  which  no  question  has  been  made.  If 
you  find  for  the  plaintiff,  he  is  entitled  to  in- 
terest on  the  claim  from  the  time  that  he  made 
his  advances;  if  not,  you  will  simply  say  you 
find  for  the  defendant." 

Mr.  Obadiah  Jackson,  for  plaintiff  in 
error: 

Messrs.  Harding  &  McCoy,  for  defendant 


m  error. 


delivered  the  opinion  of 


Mr.  Justice 
the  court : 

This  cause  has  been  submitted  to  us  on  printed 
arguments  on  each  side,  with  replies  and  coun- 
ter replies,  none  of  which  contains  any  tegular 
assignment  of  errors,  as  required  by  the  twenty- 
first  Hule  of  this  court.  The  record  presents  a 
bill  of  exceptions  of  thirty  printed  pages  of  t^ 
timony,  which  is  certified  to  be  all  that  was 
given  on  the  trial,  and  the  arguments  address 
themselves  to  the  entire  merits  on  this  evidence. 

We  have  felt  very  much  inclined  to  dismisa 
the  writ  of  error  or  afiirm  the  judgment,  with- 
out an  attempt  to  look  up  the  questions  of  law 
which  might  possibly  be  involved  in  the  rec- 
ord, for  the  number  of  cases  coming  to  this  court 
in  which  the  bill  of  exceptions  embodies  all  the 
evidence  offered,  and  counsel,  tempted  by  this, 
argue  before  us  the  whole  case  as  if  the  verdict 
concluded  nothing,  requires  a  decisive  remedy. 

As  far  as  we  are  able  to  see,  there  are  but  two 
questions  of  law  raised  by  the  record. 

The  first  relates  to  the  exclusion  of  a  single 
item  of  evidence  offered  by  the  plaintiff,  and 
the  second  to  the  charge  of  the  court. 

The  action  is  brought  on  a  written  statement 
dated  in  1856,  and  signed  by  defendant  and 
Wm.  Kellogg.  It  is  in  the  form  of  a  letter,  re- 
questing plaintiff  to  furnish  them  with  money 
to  the  amount  of  $10,000,  which  they  wish  to 
place  in  the  hands  of  Mr.  Elder,  for  immediate 
use,  and  they  promise  to  repay  it  within  sixty 
days.  No  question  is  made  but  that  the  money 
or  its  equivalent  was  advanced  by  plaintiff. 
But  it  seems  that  there  existed  at  that  time  in 
Peoria,  where  the  transaction  occurred,  and 
where  all  the  parties  resided,  a  partnership, 
styled  Kellogg,  Moss  &  Co.,  of  which  plaintiff 
and  defendant  and  Kellogg  and  others  were 
members,  and  that  the  money  furnished  by 
Gregg  was  used  for  the  benefit  of  this  partner- 
ship. The  defendant  alleged  that  the  money 
was  advanced  by  plaintiff  to  the  partnership 
and  on  its  credit,  and  not  on  the  individual  credit 
of  Kellogg  and  Moss ;  and  if  this  were  not  so  at 
the  time,  that  the  plaintiff  afterwards  agreed 
that  this  sum,  with  others  advanced  by  him  to 
the  partnership,  should  become  capital  in  the 
partnership  business,  and  thus  increase  his  share 
of  the  capital. 

The  plaintiff  proved  the  signatures  to  the  let- 
ter, and  that  the  sum  mentioned  in  it  was  re- 
ceived by  Mr.  Kellogg,  partly  in  money  and 
partly  in  paper  which  answered  the  purpose, 
and  in  the  further  progress  of  his  case  he  offered 
to  prove  by  a  competent  witness  that  oniy  a 
few  minutes  after  Kellogg  had  obtained  the 
money  he  told  the  witness  that  he  had  received 
the  money  from  the  plaintiff,  and  had  fixed 
Elder  off,  and  that  Elder  had  gone  home.  The 
exclusion  of  this  testimony  is  the  occasion  of 
the  first  bill  of  exception. 

We  have  a  learned  argument  on  the  vexed 
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question  o  <iie  admififiibility  of  the  declarations 
of  one  partner,  or  joint  obligor,  against  the 
other,  uni  we  are  of  opinion  that  the  ruling 
of  the  court  presents  no  error  which  should  re- 
verse the  judgment,  because  its  rejection  worked 
no  harm  to  &e  plaintiff.  The  execution  of  the 
paper  was  not  denied,  nor  was  it  controverted, 
except  bv  the  general  form  of  the  pleading,  that 
Kellogg  had  received  the  money.  It  had  already 
been  proved  by  several  other  witnesses  and  was 
at  no  time  made  a  point  in  the  case.  The  whole 
controversy  before  the  jury  turned  on  the  ques 
tion  whether  the  money  so  received  was  ad- 
vanced by  Qregg  on  the  credit  of  Kellogg  and 
Moss  alone,  and  if  so,  whether  he  had  after- 
wards agreed  to  convert  it  into  capital.  The 
admission  of  Kellogg  that  he  had  received  the 
money  from  Gregg  gave  no  light  on  either  of 
these  questions.  The  judgment  should  not  be 
reversed  for  the  I'cjection  of  this  testimon^r, 
whether  it  was  in  strict  legal  principle  admissi- 
ble or  not. 

The  brief  of  the  plaintiff  proceeds  to  argue 
that  the  evidence  before  the  jury  does  not  sus- 
tain either  of  the  allegations  of  advancing  the 
money  to  the  partnership,  or  the  agreement  of 
the  plaintiff  to  convert  it  into  capital  of  the  part- 
nership. With  this  we  can  have  nothing  to  do. 
It  was  the  province  of  the  jury  to  determine 
whether  either  of  these  allegations  was  proved, 
for  either  of  them  was  a  valid  defense  to  this 
action,  and  they  have  found  in  favor  of  defend- 
ant. 

It  is  claimed,  however,  that  the  instructions 
of  the  court  on  this  branch  of  the  subject  were 
erroneous— to  the  prejudice  of  the  plaintiff. 

We  have  examined  carefully  the  points  of  the 
charge  objected  to  as  well  as  the  other  parts  of 
it  and,  without  elaborating  the  matter,  we  are 
of  opinion  that  it  puts  this,  the  turning  point  of 
the  case,  to  the  jury  on  fair  grounds,  and  w( 
can  see  no  objection  to  the  legal  propositions 
stated  by  the  court  and  excepted  to  by  counsel. 

The  judgment «,  there/are,  affirmed. 

Clted-iU  U.  8.,  394 ;  15  Blatohf .,  643. 


BRIAN  PHILPOT  bt  al.,  IHffs.  in  Err., 

V. 

ALICE  B.  GRUNINGER,   Exrx.   of  Law- 
RBNCB  Gruningbr,  Deceased. 

(See  S.  C.  14  WaU.,  670-578.) 

GomidercUion  of  contract — motive,  and  expecta- 
tion— note,  consideration  of— rejection  of  im- 
material evidence. 

1.  There  is  a  clear  distinction  sometimefi  between 
the  motive  that  may  induce  to  enter! ngr  into  a  con- 
tract, aud  the  considcratiun  of  the  contract. 

2.  An  expectation  of  results  ofteu  leads  to  the 
formation  of  a  contract;  but  neither  the  expecta- 
tion nor  the  result  is  the  ca,u9e  or  meritorious  oc- 
casion requirlnir  a  mutual  recompense  in  fact  or 
in  law. 

8.  A  conveyance  of  the  property  made  to  a  firm, 
is  an  adequate  consideration  for  a  note  ^ivon  by 
one  of  the  lirm  tor  the  s^ame. 

4.  The  rejection  of  evidence  which  did  not  Injure 
the  defendants,  is  no  ground  of  error. 

[No.  177.1 
Argy^d  Oct.  28,  1872.      Decided  Not.  18,  187B, 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Illinois. 

deo  14  Waxji, 


This  was  an  action  of  asiumpnt,  brought  by 
Lawrence  Gruninger,  and  after  his  death  prose- 
cuted by  his  widow,  against  the  plaintifiEs  in 
error,  as  copartners,  in  the  Circuit  Court  of  the 
United  States  for  the  Northern  District  of  Illi- 
nois, on  a  promissory  note  for  $3,000  made  by 
plaintiffs  in  their  firm  name,  at  Philadelphia, 
Pa.,  May  6,  1865,  and  payable  on  demand  to 
the  testator,  Lawrence  Gruninger,  or  order. 
Plaintiffs  pleaded  a  total  and  also  a  partial  fail- 
ure of  consideration.  Philpot  and  Picket  plead- 
ed jointly;  Sherman  separately.  Verdict  and 
judgment  were  rendered  for  defendant  in  error, 
and  plaintiffs  prosecuted  this  writ. 

The  facts  are  stated  in  the  charge  of  His 
Honor,  Judge  Drummond,  to  the  juiy,  as  fol- 
lows: "  These  parlies,  the  deceased.  Lawrence 
Gruninger,  and  Philpot  and  Picket,  the  defend- 
ants, and  Sherman,  but  particularly  Philpot 
and  Picket,  seem  to  have  been  concerned,  in 
the  fall  of  1864,  in  oil  operations  in  Pennsylva- 
nia, and  Oct.  19  of  that  year,  Gruninger  sold 
to  Philpot  and  Picket,  in  consideration  of  a 
certain  sum  of  money,  paid  and  to  be  paid 
thereafter,  his  interest  and  claim  in  a  lease  of 
lot  15,  on  the  Smith  farm,  on  Cherry  Run, 
Venanffo  Co. ,  upon  which  there  was  a  nowing 
well  of  about  one  hundred  barrels  of  oil,  more 
or  less  per  day,  his  claim  being  one  half  of  the 
working  interest,  or  one  quarter  of  all  the  oil 
produced  upon  tlie  lot. 

On  the  same  day  Gruninger  sold  to  Philpot 
and  Picket  his  interest  in  a  weU  in  the  Coombs 
lease,  on  the  Blood  farm — the  claim  being  one 
eighth  of  the  working  interest,  in  consideration 
of  a  certain  sum  of  money  to  be  paid  by  Phil- 
pot and  Picket. 

Feb.  24,  1865,  Picket  wrote  a  letter  to  Grun- 
inger, in  which  he  said  he  had  Just  heard  that 
Gruninger  had  returned  from  Massachusetts; 
that  he  had  received  a  letter  from  Gruninger 
which  he  intended  to  answer  at  once.  He  says, 
further,  that  he  was  glad  to  learn  that  Grun- 
inger had  got  back  among  them,  and  hoped 
that  he  would  be  able  to  come  and  see  them 
before  long.  The  letter  ends  with  this  para- 
graph: "I  think  we  can  fix  up  that  Blood 
farm  matter  satisfactorily  when  you  come  up. 
If  we  can  do  anything  to  your  advantage,  we 
shall  be  glad  to  do  so. 

April  21,  some  parties,among  whom  were  Phil- 
pot, Sherman  <&  Co.,  entered  into  an  agree- 
ment by  which  they  were  to  put  certain  inter- 
ests in. lands,  oil  wells,  etc.,  into  a  concern 
which  was  to  form  a  joint  stock  company. 

May  6,  1865,  the  date  of  the  note  given  by 
the  defendants,  this  memorandum  was  added 
by  Gruninger  to  the  agreement  between  Phil- 
pot, Sherman  &  Co.,  and  the  other  parties; 
"  May  6,  1865.  It  is  agreed  this  day  that  Law- 
rence Gruninger  is  to  put  into  the  company 
one  half  the  working  interest,  it  being  one 
quarter  of  all  the  oil  on  or  to  be  produced  on 
the  lease  of  lot  11,  on  Smith's  farm,  on 
Cherry  Run,  on  the  same  terms  and  conditions 
as  the  balance  of  the  parties,"  etc.  And  also 
to  take  the  same  proportion  or  pro  rata  of  the 
profits  in  said  company,  at  and  for  the  sum  of 
$30,000.  And,  on  the  same  day,  Gruninger 
sold  to  Philpot,  Sherman  &  Co.,  one  eighth 
of  the  working  interest,  being  one  sixteenth  of 
all  the  oil  produced  from  well  No.  2,  lot  7,  of 
Oil  Creek,  Blood  farm.    And  on  the  same  day 

748 


670-578 


BUFBEMS  CotmT  OV  THB  UnTIAD  BtATB8. 


Dsc.  Tkiui. 


nlso,  the  rlefcDdauts  executed  to  GruniDgcr,  Ibe 
note  which  is  the  subject  of  controversy  in  this 
case,  by  which  they  agreed  to  pay  to  Gnininger 
on  demand  the  sum  or  $3,000. 

This  is  all  the  documentary  evidence  that  we 
have  between  these  parties,  up  to  the  time  of 
the  execution  of  this  note." 

The  claim  of  the  plaintiffs  in  error  is,  that 
the  note  was  given  by  them  to  Qruninger  in 
consideration  of  the  agreement  of  Qruninger 
that  he  would  become  a  member  of  this  pro- 
posed oil  company,  and  jjut  certain  property  in 
It;  and  also  in  consideration  of  the  transfer  to 
them  of  the  Coombs  lease,  Blood  farm,  well 
No.  2,  and  that  he  had  failed  and  refused  to 
perform  his  agreement. 

Defendant  in  error  claimed  that  it  was  given 
in  consideration  of  the  said  transactions  of  Oct. 
19,  1864,  in  settlement  of  an  existing  indebted- 
ness. 

The  case  further  appears  in  the  opinion. 

Messrs.  Samuel  B.  Gookins  and  James 
H«  Roberts,  for  plaintiffs  in  error. 

Messrs.  O.  K.  Hutchinson  and  Luff,  for 
defendant  in  error. 

Mr.  Justice  Strong^  delivered  the  opinion  of 
the  court: 

The  defense  set  up  in  the  court  below  was 
failure  of  consideration,  and  the  principal  con- 
Iroversjr  arose  over  the  question,  what  the  con- 
sideration of  the  note  really  waA.  The  plaintiff 
asserted  it  to  have  been  solely  a  previously  ex- 
isting indebtedness)  of  the  defendants  or  of 
some  of  them  to  the  plaintiff's  intestate.  On 
the  other  side,  it  was  contended,  that  the  con- 
sideration was  in  part  an  agreement  of  the 
promisee,  made  on  a  day  when  the  note  was 
given,  to  contribute  certain  properties  of  his  to 
the  formation  of  a  joint  stock  company,  which 
the  promisors,  with  others,  proposed  thereafter 
to  form.  Whether  it  was  the  one  or  the  other, 
was  plainly  submitted  to  the  jury. 

There  was  evidence  that  Piiilpot  and  Picket, 
two  of  the  defendants,  were  indebted  to  Gnin- 
inger in  a  sum  greater  than  the  amount  of  the 
note  before  it  was  given.  Six  months  at  least 
prior  to  its  date  they  had  purchased  from  him 
an  oil  well,  and  the  purchase  money  remained 
unpaid.  When  afterwards  the  parties  met  (Sher- 
man, the  third  defendant,  having  become  in- 
terested with  Philpot  and  Picket  if  he  was 
not  from  the  first)  all  three  of  the  defendants 
had  entered  into  a  contract  with  other  persons 
for  ihe  formation  of  a  stock  company,  to  which 
the  several  contracting  parties  had  aCTeed  to 
contribute  certain  interests  at  stipulated  prices. 

Qruninger  then  agreed  to  put  into  the  com- 
pany certain  properties  of  his  at  a  price  men- 
tioned in  his  aij^reement,  and  on  the  same  day 
the  note  was  given  which  is  now  in  suit. 

That  a  part  of  the  coixsideration  of  the  note 
was  the  debt  due  for  tlie  oil  well  which  Grun 
inger  had  sold  six  months  before  to  Philpot  and 
Picket,  or  that  the  note  was  intended  as  an  ad- 
justment of  that  debt,  is  but  faintly  denied;  but 
the  plaintiffs  in  error  insist  that  a  part  at  least 
of  the  consideration  was  the  agreement  of  the 
promisee  to  coutribute  to  the  formation  of  the 
proposed  company,  an  agreement  which  they 
allege  he  has  failed  to  perform;  and  they  com- 
plain that  the  jury  were  misled  by  an  instruc- 
tion that  they  might  consider  whether  the  sign- 
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iDg  of  the  agreement,  or  the  undertaking  of 
Gruninger  to  put  into  the  company  the  interests 
mentioned,  was  anything  more  than  an  induce- 
ment to  the  making  of  the  note  by  the  defend- 
ants, furnishing  a  motive  for  giving  it,  but  cx«- 
stitutinff  no  part  of  the  consideration. 

It  is,  nowever,  not  easy  to  see  how  the  jury 
could  have  been  misled,  to  the  injury  of  the 
plaintiffs  in  error,  by  calling  attention  to  a  po»- 
sible  distinction  between  the  motive  which  may 
have  induced  giving  the  note  and  its  consider- 
ation, even  if  no  such  distinction  can  be  made. 
For  if  it  be  assumed,  as  was  claimed,  that  the 
promisee's  undertaking  to  unite  in  the  formation 
of  a  joint  stock  company  was  a  part  of  the  con- 
sideration, it  could  not  aid  the  promisors.  It 
would  not  be  a  step  toward  showing  that  the 
consideration  had  failed.  Gruninger's  neglect 
or  refusal  to  perform  his  agreement  is  not  to  be 
confounded  with  the  agreement  itself.  The  lat- 
ter was  the  consideration,  not  its  performance. 
He  might  be  answerable  in  damages  for  non- 
performance, but  his  undertaking  to  perform 
would  have  been  the  price  of  the  defendants' 
promise.  That  undertaking  they  still  ha  ve«  and 
with  it  the  full  consideration.  Nothing  is  more 
common  than  a  promise  in  consideration  of  a 
promise,  and  the  defendants'  pleas  in  this  case 
aver  that  Gruninger *8  undertaking  was  the  price 
of  their  stipulation.  Were  it  then  conceded,  as 
the  defendants  claimed,  the  jury  would  not  have 
been  warranted  in  finding  that  the  considetatioD 
of  the  note  had  failed. 

It  is,  however,  not  to  be  doubted  that  there 
is  a  clear  distinction  sometimes  between  the  mo 
tive  that  ma^  induce  to  entering  into  a  contract 
and  the  consideration  of  the  contract.  Nothing 
is  consideration  that  is  not  regarded  as  such  by 
both  parties.  It  is  the  price  voluntarily  paid  for 
a  promisor's  undertaking.  An  expectation  of 
results  often  leads  to  the  K>rmation  of  a  contract, 
but  neither  the  expectation  nor  the  result  is  **tb6 
cause  or  meritorious  occasion  reauiring  a  mnt- 
ual  recompense  in  fact  or  in  law.^'  Dyer,  3006. 
Surely  a  creditor  may  do  a  favor  to  his  debtor, 
or  may  enter  into  a  new  and  independent  con 
tract  with  him,  induced  by  which  the  debtor 
may  assent  to  giving  a  note  for  the  previously 
existing  indebtedness.  Without  the  favor  or  the 
new  contract  there  is  in  such  a  case  a  full  coa 
sideration  for  the  note,and  the  parties  may  not 
have  contemplated  that  the  favor  or  the  new 
contract  was  to  be  paid  for.  To  rmrd  them 
as  entering  into  the  consideration  of  the  not« 
would  be  to  make  a  contract  for  the  parties  to 
which  their  minds  never  assented. 

It  is  argued  that  if  Sherman  did  not  owe  the 
debt  due  from  Philpot  and  Picket  to  Gruninger 
(as  the  jurv  might  have  found),  there  was  lao 
motive  or  inducement,  much  less  even  consider- 
ation, for  his  becoming  a  joint  promisor  in  the 
note,  unless  it  was  Gruninger  a  agreement,  and 
hence  it  is  inferred  that  the  jury  were  misled  in 
beins  allowed  to  consider  that  agreement  ss 
merely  a  motive  or  inducement  to  his  aasump 
tion.  'But  he  was  then  a  partner  of  Philpot  and 
Picket,  and  a  joint  owner  with  them  of  the 
property  for  which  the  debt  had  been  contracted. 
A  consideration  moving  to  his  copromisors  was 
enough  to  support  his  promise.  The  note  wai 
given  for  a  smaller  sum  than  the  price  for  which 
Uie  property  had  been  sold  to  them.  It  was  ac- 
cepted as  a  settlement  of  the  promisee's  cluim, 
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and  a  oonveyance  of  the  property  was  made  to 
ail  the  defendants,  incluoing  Sherman.  There 
was,  then,  adequate  con8iderat4onfor  his  prom- 
ise apart  from  Gruninger's  agreement  to  put 
other  property  into  the  proposed  company.  For 
these  reasons,  we  think,  there  was  no  error  in 
the  instructions  given  by  the  court  to  the  Jury. 

The  second  assignment  is  that  the  court  erred 
in  excluding  articles  of  copartnership  between 
the  defendants,  dated  November  8,1861.  T&ey 
were  offered  to  show  that  the  partnership  did 
not  commence  until  after  the  sale  of  the  oil 
well  was  made  to  Philpot  and  Picket,  which  was 
on  the  19th  of  October,  1864,  and,therefore,that 
Sherman  was  not  a  debtor  to  Gruninger  at  that 
time  or  when  the  note  was  afterwards  given. 
The  proposed  evidence  seems  to  have  been  in- 
tendikl  to  show  that  the  debt  due  for  the  well 
was  not  the  consideration  of  Sherman's  promise, 
and  to  raise  the  inference  that  Gruninger's  agree- 
ment to  join  in  forming  the  stock  company  was. 
We  have  already  considered  that, and  from  what 
we  have  said  it  appears  that  the  rejection  of  the 
evidence  did  not  injure  the  defendants.  That 
there  was  error  in  the  rejection  has  not  been  se- 
riously contended. 

The  next  assignment  of  error  is  that  the  court 
overruled  the  motion  of  the  defendants  for  leave 
to  open  and  conclude  the  argument  to  the  Jury. 
It  is  a  sufficient  answer  to  this  to  say  that  the 
bill  of  exceptions  does  not  show  that  any  such 
motion  was  overruled  or  even  made. 

In  reply  to  the  fourth  assignment  it  is  only  nec- 
essary to  say,  what*  has  many  times  been  said, 
that  unless  there  has  been  a  request  to  give  to 
the  Jury  defined  instructions,  it  is  no  ground  for 
complaint  that  the  court  failed  to  eive  them. 

And  it  may  be  added,in  conclusion,  that  a  re- 
fusal to  sustain  a  motion  for  a  new  trial  is  never 
assignable  for  error. 

JnejudffmerU  is  affirmed. 


GEORGE  Q  ERSKINE,  Collector  op  In- 
TEHNAL  Revenue,  Plff.  in  Err,, 
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ROBERT  HOHNBACH. 

(See  S.  C,  U  WaU..  613-<S0.) 

Appeal  from  avmttmerU  of  taxee-^coUectofs  an- 
thority — immaterial  isnue — repUeation  de  in- 
juria— motion  for  new  trial. 


1.  An  appeal  to  the  Commiflsioner  of  Internal 
Revenue,  from  an  assessment,  is  only  a  condition 
precedent  to  an  action  for  the  recovery  of  taxes 
paid.  It  is  not  a  condition  precedent  to  any  other 
action  where  such  action  is  perml^Ible. 

2.  The  asseflsment,  duly  certified,  is  the  collector*A 
authority  to  proceed,  and  if  regrular  on  its  face  and 
Issued  by  h  tribunal  hatrin^  Jurisdiction  of  the  sub- 
ject-matter, constitutes  his  protection. 

8.  In  an  action  of  trespass  acralnst  a  collector  for 
a  seizure  of  property  by  him,  a  replication  to  a 
special  plea  which,  if  true,  would  only  have  shown 
that  the  assessor  bad  erred  in  his  judflrment  in 
malcing  the  assessment,  and  could  not  nave  con- 
trolled the  action  of  the  collector  nor  have  justified 
him  in  suspendin^r  the  enforcement  of  the  tax, 
tenders  an  nnmateriai  issue. 

4.  The  replication  of  de  injuria  interposed  to  a 
plea  puts  in  issue  the  material  averments  of  that 
plea  and  throws  upon  the  defendant  the  burden  of 
provlnsr  so  much  of  the  plea  as  constitutes  a  de- 
fense to  the  action. 

6.  The  g-rantiuar  or  refusing  a  motion  for  a  new 
trial  rests  in  the  discretion  of  the  court  k)elow,  with 
which  this  court  will  not  interfere. 

6.  The  objection  to  the  sufficiency  of  a  replica- 
tion to  put  the  averments  of  the  plea  in  issue,  can- 
not be  raised  after  verdict. 

[No.  187.] 

Argued  Oct,  e9,  IS7£,      Decided  Nov.  18,  187e. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Wisconsin. 

The  case  is  stated  by  the  court. 

Mewra.  C.  H.  Hill,  AMt.  AityOen.,  and  M. 
H,  Carpenter,  for  plaintiff  in  error: 

1.  It  is  a  well  settled  principle  of  the  com- 
mon law  that  an  action  of  trespass  will  not  lie 
against  an  officer  for  obeying  a  warrant  issued 
by  a  tribunal  of  competent  Jurisdiction,  and 
valid  upon  its  face. 

Case  of  The  Marshdleea,  10  Co.,  76;  Com. 
Dig.,  Imprisonment,  H.  8;  Pleader,  8.  M,  24; 
LuddingUm  v.  Peek,  2  Conn.,  700;  KerUn  v. 
Heaeoek,  8  Binn.,  215;  BecUy  v.  Perkins,  6 
Wend.,  882. 

And  this  principle  applies  to  collectors  of 
taxes  acting  under  warrants  from  assessors  and 
Boards  of  public  officers  whose  duty  it  is  to 
assess  taxes. 

Thurston  v.  Martin^  5  Mas.,  500;  8pra>guev. 
BaU4sy.  19  Pick.,  486;  Hays  v.  Drake,  6  Gray, 
887;  Howard  v.  Proctor,  7  Gray,  128;  Prince 
V.  Tlwmas,  H  Conn.,  472. 

The  law  requires  the  assessor  to  furnish  the 
collector  with  a  list  of  the  persons  liable  to  pay 
taxes,  and  upon  receiving  Buch  list  it  becomes 
the  dutv  of  the  collector  to  collect  the  taxes  in- 
cluded "therein.     14  Stat,  at  L..  108,  104,  106. 

The  list  thus  furnished  must,  like  a  warrant, 


None.— Jfinlsteriol  ojflcer  proteeUd  in  the  exeeu- 
tttm  of  regular  process. 

A  ministerial  ofBcer  is  protected  in  the  execution 
of  process  regular  on  its  face  and  appearintr  to  be 
issued  by  a  court  of  competent  Jurisdiction,  thouR-h 
her  have  knowledge  oi  facts  rendcrlnjor  it  void. 
O'Shaughnessy  v.  Baxter,  121  Mass.,  51.*) ;  Orr  v.  Box, 
22  Minn.,  486;  People  v.  Warren,  5  Hill,  440 ;  Dynes 
v.  Hoover,  61  U.  8.  (20  How.),  66;  Smith  v.  Miles, 
Hemp..  34;  Slade  v.  Minor,  2  Cranch,  C.  C,  189;  La- 
mar v.  Dana,  18  Int.  Kev.  Rec^  163.  C*)ntra,  Sum- 
ner V.  Beeler,  .50  Ind..  341 ;  8.  C.,  19  Am.  Rep.,  718; 
Grace  v.  Mitchell, 31  Wis..  645 ;  lieachman  v.  Doufirh- 
ertv,  81  111.,  324. 

Where  a  ministerial  officer,  acting  in  good  faith, 
does  an  Injury,  he  is  only  liable  for  the  actual  loss, 
and  not  to  exemplary  damages.  Plummer  v.  Har- 
but,  6  Clarke,  306;  Tracy  v.  Swartwout,  36  U.  S.  (10 
Pot.),  80;  Fierce  v.  Strickland,  2  Story,  C.  C,  292; 
Murray  v.  The  Charming  Betsey,  6  U.  8.  (2  Cranch), 
64,124. 

A  warrant  of  arrest  which  does  not  contain  the 
christian  name  of  the  defendant  will  not  protect 
the  officer  who  serves  it.  Prell  v.  McDonald,  7 
Kan.,  496:  S.  C,  12  Am.  Rep.,  423. 

An  officer  is  not  protected  by  an  order  or  process 

See  14  Wall. 


void  for  want  of  Jurisdiction  in  the  court  or  Judge 
issuing  it.  Duncan  v.  Darst,  42  U.  S.  (1  How.),  301 ; 
Leadbetter  v.  Kendall,  Hemp.,  302;  Thurston  v. 
Martin,  6  Mason,  497. 

Where  a  regular  process  points  out  the  specific 
property  or  thing  to  be  seized,  the  officer  is  pro- 
tected in  its  due  execution.  Where  it  commands 
him  to  make  or  levy  certain  sums  of  money  out  of 
the  property  of  a  party  named,  he  is  liable  for  his 
mistakes  in  taking  property.  Buck  v.  Colbath,  70 
V.  8.,  XVIII.,  257. 

Military  officer  may  Justify  trespass  under  or- 
ders of  superior.  Despau  v.  Olney,  1  Curt.  C.  C, 
306;  Luther  v.  Borden,  48  U.  8.  (7  How.),  1. 

Inferior  officer  cannot  Justify  act  he  knows  or 
should  know  to  be  Illegal  by  orders  from  superior. 
Mitchell  v.  Harmony,  54  U.  8.  (13  How.),  115;  U.  8. 
V.  Jones,  8  Wash.,  200. 

Sentence  of  a  court-martial  in  a  case  clearly  with- 
out its  Jurisdiction  will  not  protect  the  officer  who 
executes  it.    Wise  v.  Withers,  9  U.  S.  (3  Cranch),  331. 

A  writ  regular  on  its  face  protects  an  officer  to 
whom  it  is  addressed  in  all  lawful  acts  under  it,  but 
not  a  party  who  procured  the  writ  by  fraud.  Ex 
parte  Thompson,  15  Am.  L.  Reg.,  522. 
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protect  the  collector  acting  in  accordance  there- 
with when  valid  on  itfi  face  and  issued  by  a 
person  actually  exercising  the  duties  of  assessor 
of  that  collection  district. 

The  remedy  of  the  tax  payer  is  to  pay  his 
tax  under  protest  and  bring  an  action  of  as- 
munpsit  to  recover  it  back. 

Phila.  V.  CoUeetor,  «  Wall.,  731  (72  U.  S.. 
XVIII.,  fil6i)  Lincoln  v.  Woreeiter,  S  Cash., 
55. 

Upon  the  third  plea  and  the  replication 
thereto,  this  action,  therefore,  will  not  lie,  and 
judgment  should  have  been  arrested. 

2.  The  replication  to  the  third  plea  is  bad,  as 
it  omits  to  allege  an  appeal  to  the  Commis 
sioner  of  Internal  Revenue  for  an  abatement  of 
the  tax.  This  is  a  condition  precedent  to  an 
action  to  recover  back  the  tax.  CoUectar  v. 
Hubbard  {ante). 

This  defect  is  fatal  to  the  maintenance  of  the 
action  and  is  not  aided  by  verdict,  because  it 
was  a  matter  collateral  to  the  issue  tried  and 
covered  by  the  verdict,  and  cannot  be  presumed 
to  have  been  proved  at  the  trial. 

1  Wms.  Saund. ,  228.  a,  228,  h ;  Rushton  v. 
Aspinall,  2  Doug.,  679;  Jackson  v.  Pesked,  1 
M.  &  8.,  284;  Smith  v.  Jackson,  1  Paine  (C. 
CX  488. 

The  defendant  in  error  cannot  take  advan- 
tage of  allegations  or  recitals  in  other  parts  of 
the  record  not  connected  therewith,  to  make 
good  any  defect  in  his  replication.  That  must 
stand  or  fall  by  itself. 

1  Chit.  PL,  8th  Am.  ed.,  568;  Da/oies  v. 
Pcnton,  6B.  &C.,  216. 

Messrs.  Smitfi  A  Stark,  for  defendant  in 
error: 

The  collector  is  liable  to  an  action  by  a  per- 
son whose  property  has  been  taken  by  the  col- 
lector for  a  tax  not  owing  to  the  United  States. 

The  Internal  Revenue  Act  clearly  recognizes 
the  right  of  action. 

Act  of  June  80, 1864,  sec.  44,  18  Stat,  at  L., 
289,  as  amended  by  sec.  9  of  the  Act  of  July 
18,  1866;  14  Stat,  at  L.,  Ill;  PJiila.  v.  Col- 
lector (supra). 

Although  the  error  be  made  by  the  assessor, 
he  is  not  liable  where  he  had  jurisdiction,  but 
the  collector  who  commits  the  wrongful  act  is 
the  proper  defendant. 

AMessors  v.  O»born€s,  9  Wall.,  567  (76  U.  8., 
XIX..  748). 

The  lasl  point  made  by  the  counsel  for  de- 
fendant below,  and  that  on  which  he  chiefly 
relied,  was  that  the  replication  to  the  third  plea 
does  not  allege  that  the  plaintiff  took  an  appeal 
from  the  assessment  to  the  Commissioner  of 
Internal  Revenue. 

The  argument  for  the  plaintiff  in  error  is 
understood  to  be  based  on  the  principle  that 
where  a  right  of  action  is  given  b^  a  statute  the 
declaration  thereon  must  negative  the  excep- 
tions in  the  statute.  The  exception  in  this 
statute  is  claimed  to  be  created  by  section  19, 
Act  of  July  13,  1866,  14  Stat,  at  L.,  152. 

The  rule  of  pleading  on  which  the  objection 
18  grounded,  is  thus  accurately  and  carefully 
stated  by  Chitty  (1  Chit.  PI.,  255): 

'*  In  pleading  upon  statutes  where  there  is  an 
exception  in  the  enacting  clause,  the  plaintiff 
must  show  that  the  defendant  is  not  within  the 
exception;  but  if  there  be  an  exception  in  a 
subsequent  clause,  that  is  a  matter  of  defense, 
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and  the  other  party  must  show  it,  to  exempt 
himself  from  the  penalty." 

There  are  several  answers  to  this  argiiment : 

First.  This  provision  of  section  19  is  not  in 
the  enacting  clause  of  section  44.  The  laM 
named  section  was  in  the  first  internal  rev- 
enue Act,  passed  in  1864.  and  has  remained  in 
force,  except  as  amended  hy  the  Act  of  1 8^0, 
14  ^t.  at  L.,  p.  Ill,  in  particulars  immaterial 
to  the  present  question.  The  provision  relied 
upon  by  the  plaintiff  in  error  was  enacted  two 
years  afterwards,  and  is  not  in  form  or  eub^ 
stance  an  amendment  to  section  44,  nor  an  ex- 
ception thereto.  It  is  by  no  means,  therefore, 
within  the  rules  above  laid  down. 

Second.  The  provision  of  section  19  is  a  re- 
striction or  limitation  upon  the  right  to  s<ue 
theretofore  existing.  It  is,  therefore,  matter  of 
defense.  If  available  in  this  case  as  a  bar  to 
the  action,  it  should  have  been  set  up  by  the 
defendant  in  his  plea  or  rejoinder. 

Bex  y.HaU,  1  T.  R..  320;  cited.  1  Saund., 262; 
R.R.  Co.  V.  Hanks,  86  111.,  281;  Chit.  PL. 
254. 

Third.  The  limitation  relied  upon  by  the  de 
fense  does  not  apply  at  all  to  this  action.  It 
relates  exclusively  to  suits  "  for  the  recovery 
of  any  tax  alleged  to  have  been  erroneously  or 
illegally  assessed  or  collected. "  It  cannot  fairly 
be  stretched  so  as  to  include  this  action  of  tres- 
pass de  bonis. 

Fourth.  The  third  plea  is  defective  in  not 
alleging  that  the  tax  in  question  was  lawful  or 
owing  by  the  plaintiff.  In  a  direct  action 
against  the  collector,  there  is  no  presumption 
in  favor  of  the  validity  of  this  assessment. 

Fifth.  If  the  replication  be  defective,  yet  the 
fault  is  cured  by  the  verdict.  The  defendant 
below  should  have  demurred.  The  omission  to 
set  up  the  appeal  to  the  commissioner  might 
have  been  baa  on  general  demurrer,  and  yt-i 
good  after  verdict. 

Renner  v.  Bk.,  9  Wheat.,  681;  Dobmn  v. 
Campbell,  1  Sumn..  819;  Stockton  v.  Bi»hop,  4 
How.,  155;  Brown  v.  Barry,  8  Dall..  865;  Rob 
ertsY.  Graham,  6  Wall.,  578  (73  U.  8..  XVIIL. 
791);  Machmurdo  v.  Smith,  7  T.  R,  517;  Wet^ 
ton  V.  Mason,  8  Burr.,  1725:  Carson  v.  Hood,  4 
Dall,  108;  Smith  v.  U.  S.,  1  Gall..  261;  Jack 
son  V.  Pesked,  1  M.  &  S.,  237;  Dobson  v.  C*»mp 
bell,  1  Sumn.,  319;  Townsend  v.  Jemison,  7 
How.,  706. 

By  going  to  trial,  the  defendant  below  waived 
the  point  he  ought  to  have  made  on  a  demurrer. 

Townsend  v.  Jemison,  7  How.,  706;  Aurt^ra 
City  V.  West,  7  Wall.,  82  (74  U.  8.,  XIX:.  42-. 

Mr.  Justice  Field  delivered  the  opinion  ^f 
the  court: 

This  was  an  action  of  trespass,  for  the  seizure 
by  the  defendant  and  conversion  to  his  use.  of 
certain  personal  property  of  the  alleged  value 
of  $10,000  belonging  to  the  plaintiff.  It  wa< 
commenced  in  a  court  of  the  State  of  Wiswon 
sin,  and  was  thence  transferred,  on  a  writ  of 
certiorari^  to  the  Circuit  Court  of  the  Uniteii 
States. 

The  declaration  is  in  the  usual  form  in  such 
cases,  and  alleges  that  the  seizure  and  oonversion 
were  made  in  May,  1869,  at  Milwaukee,  in  (be 
State  of  Wisconsin.  To  this  the  defendant 
pleaded  the  general  issue  and  two  special  pleas, 
in  which  he  justified  the  acts  compUined  of. 
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on  the  ground  that  they  were  done  by  him  as 
Collector  of  Internal  Revenue  of  the  First  Col- 
lection District  of  Wisconsin,  in  the  enforce- 
ment of  an  assessment  chargeable  against  the 
plaintiff,  duly  made  by  the  assessor  of  the  dis- 
trict and  certified  to  him  with  an  order  directing 
its  collection.  Both  pleas  set  up  the  same  de- 
fense of  justification  as  Collector  of  Internal 
Revenue,  differing  only  in  the  particularity 
with  which  the  facts  of  assessment  and  dis- 
traint and  sale  of  the  property  were  detailed. 

To  the  first  special  plea  the  plaintiff  replied, 
de  injuria  ma  propria  absque  tale  eausa,  that 
the  defendant  committed  the  several  trespasses 
mentioned  in  the  declaration  of  his  own  wrong, 
and  without  the  cause  alleged  by  him;  and  upon 
this  replication  issue  was  joined. 

To  the  second  special  plea  the  plaintiff  re- 
plied, that  the  tax  assessed,  which  was  upon 
tobacco  sold  and  materials  used  in  its  manu- 
facture, was  never  chargeable  to  him,  inasmuch 
as  he  did  not  manufacture  and  sell  or  remove 
within  the  period  mentioned  in  the  assessment, 
the  tobacco  described  or  any  part  thereof,  and 
that  he  had  paid  all  the  taxes  chargeable  against 
him  upon  the  tobacco  manufactured  by  him 
and  sold  or  removed  for  consumption  or  use 
during  that  period.  To  this  replication  the  de- 
fendant rejoined,  that  the  plaintiff  had  not  paid 
the  sum  assessed  against  him  as  stated  in  the 
plea,  for  the  tobacco  thus  manufactured  by  him 
and  sold  or  removed  for  consumption.  The 
conclusion  was  to  the  country,  and  the  plaintiff 
joined  in  the  issue. 

On  the  trial  which  followed,  the  jury  found 
the  several  issues  in  favor  of  the  plaintiff,  and 
assessed  his  damages  accordingly. 

The  defendant  then  moved  in  arrest  of  judg 
ment  and,  the  motion  being  denied,  brought 
the  case  here  on  error. 

Several  grounds  were  stated  for  the  motion, 
but  they  amounted  substantially  to  this:  that 
the  second  special  plea,  designated  in  the 
record  as  the  third  plea,  set  forth  a  good  defense 
to  the  action,  inasmuch  as  it  showed  that  the 
seizure  and  conversion  complained  of  were 
made  by  the  defendant  as  Collector  of  Internal 
Revenue,  in  the  enforcement  of  a  tax  regularly 
and  legally  assessed  against  the  plaintiff;  and 
that  the  replication  did  not  answer  this  plea, 
Ijecause  it  did  not  allege  that  the  plaintiff  had 
taken  an  appeal  from  the  assessment  to  the 
Commissioner  of  Internal  Revenue,  without 
which  the  action  was  not  maintainable. 

We  do  not  think  that  the  omission  mentioned 
affected  the  character  of  the  replication,  or 
that  the  insertion  of  the  allegation  would  have 
aided  it.  The  defect  of  the  replication  con- 
sisted in  the  fact  that  it  raised  an  immaterial 
issue.  An  appeal  to  the  Commissioner  of  In 
ternal  Revenue  from  an  assessment  is  only  a 
condition  precedent  to  an  action  for  the  recov- 
ery of  taxes  paid.  It  is  not  a  condition  pre- 
cedent to  any  other  action  where  such  action  is 
permissible. 

The  Collector  could  not  revise  nor  refuse  to 
enforce  the  assessment  regularly  made  by  the 
assessor  In  the  exercise  of  the  latter's  jurisdic- 
tion. The  duties  of  the  Collector  in  the  en- 
forcement of  the  tax  assessed  were  purely  min- 
isterial. The  assessment  duly  certified  to  him, 
was  his  authority  to  proceed  and,  like  an  execu 
tion  to  a  sheriff,  regular  on  its  face,  issued  by 
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a  tribunal  having  jurisdiction  of  the  subject- 
matter,  constituted  his  protection. 

Whatever  may  have  been  the  confiict  at  one 
time,  in  the  adjudged  cases,  as  to  the  extent  of 
protection  afforded  to  ministerial  officers  acting 
m  obedience  to  process,  or  orders  issued  to  them 
by  tribunals  or  officers  invested  by  law  with 
authority  to  pass  upon  and  determine  particular 
facts,  and  render  judgment  thereon,  it  is  well 
settled  now,  that  if  the  officer  or  tribunal  pos- 
sess jurisdiction  over  the  subject  matter  upon 
which  judgment  is  passed,  with  power  to  iBsue 
an  order  or  process  for  the  enforcement  of  such 
judgment,  and  the  order  or  process  issued 
thereon  to  the  ministerial  officer  is  regular  on 
its  face,  showing  no  departure  from  the  law,  or 
defect  of  jurisdiction  over  the  person  or  property 
affected,  then,  and  in  such  cases,  the  order  or 
process  will  give  full  and  entire  protection  to 
the  ministerial  officer  in  its  regular  enforce- 
ment against  any  prosecution  which  the  party 
aggrieved  thereby  may  institute  against  him, 
although  serious  errors  may  have  been  com- 
mitted by  the  officer  or  tribunal  in  reaching  the 
conclusion  or  judgment  upon  which  the  order 
or  process  is  issued.  JSavaeool  v.  Boughton,  5 
Wend.,  171;  Earl  v.  Camp,  16  Wend..  663; 
Chegaray  v.  Jenkins.  5  N.  Y..  876;  Bpragvs  v. 
Birchard,  1  Wis.,  457. 

Now,  the  replication  to  the  second  special 
plea  did  not  deny  the  jurisdiction  of  the  as- 
sessor to  make  an  assessment  under  the  circum- 
stances alleged  in  the  plea;  nor  that  the  assess- 
ment made  by  him  was  duly  certified  to  the 
defendant  as  Collector  of  the  district,  with  an 
order  to  proceed  to  enforce  it,  nor  that  the 
property  assessed  was  subject  to  taxation ;  but 
only  averred  that  the  assessment  made  was  not 
chargeable  against  the  plaintiff,  because  he  had 
not  manufactured  and  sold  or  removed  the  prop- 
erty assessed  within  the  period  mentioned,  and 
had  paid  all  the  taxes  chargeable  against  him 
upon  such  property — an  averment  which,  if 
true,  would  only  have  shown  that  the  assessor 
had  erred  in  his  judgment  in  making  the  assess- 
ment, and  could  not  have  controlled  the  action 
of  the  Collector,  nor  have  justified  him  in  sus- 
pendincT  the  enforcement  of  the  tax.  A  judg- 
ment debtor  might  as  well  complain  of  the  en- 
forcement of  an  execution  b;^  a  sheriff  on  the 
ground  that  the  court  erred  in  finding  that  he 
was  indebted  to  the  plaintiff  and  so  giving 
judgment  against  him. 

An  immaterial  issue  having  been  thus  tend- 
ered, the  proper  course  for  the  defendant  to 
pursue  was  to  demur  to  the  replication,  and 
thus  force  the  plaintiff  to  join  issue  on  the  mer- 
its of  the  defense  pleaded, or  to  allow  judgment 
to  pass  against  him.  Had  the  issue  here  made 
been  the  only  one  in  the  case  tendered  to  the 
defense  pleaded  by  the  second  special  plea,  the 
defendant,  not  being  able  to  set  up  that  defense 
under  the  general  issue,  would  have  been  enti- 
tled after  verdict  to  an  arrest  of  judficment  and 
an  award  of  repleader.  Gould,  Plead., *jch. 
X. ,  sec.  29.  But  such  was  not  the  fact  here. 
The  first  special  plea  set  up  the  same  defense  as 
the  second.  In  both  of  the  special  pleas  the 
defendant  justified  the  seizure  and  conversion 
of  the  property,  described  in  the  declaration,  as 
Collector  of  Internal  Revenue,  under  an  assess- 
ment against  the  plaintiff  duly  made  by  the  as- 
sessor of  the  district  and  certified  to  him.    The 
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difference  in  the  language  used  in  the  two 
pleas,  and  in  the  particularity  with  which  the 
assessment  of  the  tax  and  the  distraint  and  sale 
of  the  property  were  set  forth,  did  not  change 
the  substantial  identity  of  the  defense  made. 
•  Now, the  replication  of  de  «*w;wrea, which  was 
interposed  to  the  first  special  plea,  put  in  issue 
the  material  averments  of  that  plea/  It  threw 
upon  the  defendant  the  burden  of  proving  so 
much  of  the  plea  as  constituted  a  defense  to  the 
action.  As  no  error  in  the  ruling  of  the  court 
on  the  trial  is  presented,  we  are  forced  to  pre- 
sume that  the  defendant  was  afforded  every  op- 
portunity allowed  by  law  to  establish  the  "facts 
averred  by  him.  To  arrest  judgment  upon  the 
verdict  rendered  on  this  issue  because  an  im- 
material issue  was  formed  upon  a  replication 
to  another  plea  setting  up  the  same  defense,  and 
award  a  repleader,  would  be,  in  effect,  to  allow 
the  same  matter  to  be  twice  tried.  Such  being  the 
case,  the  granting  or  refusing  the  motion  rested 
in  the  discretion  of  the  court  below,  with  which 
this  court  will  not  interfere. 

We  are  aware  of  numerous  decisions  in  this 
country  to  the  effect  that  the  replication  dein 
juria  is  only  a  good  replication  where  the  plea 
seta  up  matter  of  excuse,  and  is  not  good  where 
the  plea  sets  up  matter  of  justification, although 
the  justification  be  under  process  from  a  court 
not  of  record,  or  rest  upon  some  authority  of 
law  other  than  a  judgment  of  a  court,  ouch 
are  the  decisions  of  the  Supreme  Court  of 
New  York  {Gruwold  v.  Sedgwick,  1  Wend., 
131;  Cobum  v.  Hopkins,  4  Wend.,  577)  and 
they  proceed  upon  the  supposed  doctrine  of 
the  resolutions  m  Crogate*s  case,  8  Coke,  132. 
But  an  examination  of  that  case  will  show 
that  the  doctrine  is  not  supported  to  the  extent 
laid  down  in  the  New  York  decisions.  The 
third  resolution  in  Grogate's  case  does  state  that 
a  replication  de  injuria  is  bad  where  the  justi- 
fication is  under  authority  of  law,  but,  as  ob- 
served by  Mr.  Justice  Patteson,  in  Selby  v.  Bar- 
dans,  8  Barn.  &  Ad.,  1,  this,  if  taken  to  the  full 
extent  of  the  terms  used,  is  inconsistent  with 
that  part  of  the  first  resolution  which  states  that 
where  the  plea  justifies  und(3r  proceedings  of 
a  court  not  of  record  the  replication  may  be 
used.  In  that  case  the  dcclnrulion  was  in  replevin 
for  goods  and  chattels.  The  avowry  of  the  de 
fendant  stated  that  the  plaintiff  was  an  inhabit- 
ant and  occupier  of  a  tenement  in  a  certain  par- 
ish; that  a  rate  for  the  relief  of  the  poor  of  the 
parish  was  duly  made  and  published,  in  which 
the  plaintiff  was  rated  at  £7,  that  he  had 
notice  of  the  rate  and  was  required  by  the 
defendant,  as  Collector,  to  pay  the  same,  which 
he  refused;  that  he  was  then  summoned  before 
two  justices  to  show  cause  why  he  refused; 
that  he  appeared,  but  showing  no  cause,  the 
justices  issued  a  warrant  to  the  defendant  to 
distrain  the  plaintiff  s  goods  and  chattels,  un- 
der which  he,  and  the  other  defendant  as  his 
bailiff,  took  the  goods  and  chattels  mentioned 
in  the  declaration.  To  this  avowry  the  plaintiff 
filed  the  plea  of  de  injuria,  to  which  a  special 
demurrer  was  interposed,  assigning  for  cause 
that  the  plea  offered  to  put  in  issue  several  dis- 
tinct matters,  and  was  pleaded  as  if  the  avowry 
consisted  wholly  in  excuse  of  the  taking  and 
detaining  and  not  as  a  justification  and  claim 
of  right.  The  court  considered  at  length  both 
causes,  and  held  that  the  plea  was  good.     On 
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error  to  the  Court  of  Exchequer  Chamber  this 
ruling  was  afiirmed  (3  Tyr.,  430)  and  the  de- 
cision, it  is  believed,  has  never  been  departed 
from  in  the  Engli&h  courts.  The  ple&  de  inju- 
ria in  this  case  to  the  avowry  stands  like  the 
replication  de  injuria  to  a  plea  setting  up  simi- 
lar matter  in  an  action  of  trespass.  There  is  no 
distinction  in  the  effect  of  theplea  in  one  case 
the  replication  in  the  other.  This  was  held  by 
the  King's  Bench  in  the  case  cited,  and  by  the 
Court  01  Exchequer  Chamber  on  error. 

This  case  is  authority  for  the  sufficiency  of 
the  replication  to  the  first  special  plea.  Other 
cases  might  be  cited  to  the  same  purport.  The 
decisions  in  England  on  this  point  will  be  found 
collected  in  a  learned  note  to  OrogaU^e  case  by 
Mr.  Smith  in  his  Leading  Cases,  and  the  de- 
cisions in  this  country  will  be  found  collected 
in  an  equally  learned  note  by  the  American  ed- 
itors of  that  work. 

But  aside  from  the  considerations  mentioned, 
however  the  replication  might  be  regarded  in 
some  courts  on  special  demurrer,  its  defective 
character,  if  at  all  defective,  was  cured  by  the 
verdict.  The  objection  to  its  sufficiency  to  put 
the  averments  of  the  plea  in  issue  cannot  be 
raised  after  verdict  Lyile  v.  Lee,  5  Johns., 112. 
and  the  cases  there  cited. 

Judgment  affirmed. 

Cited— 15  Wall.,  676 ;  19  Blatobf .,  2i8 : 2  Dill.,  186 : 
58  Ind..  108 ;  hi  111.,  328;  88  Mich.,  82;  14  Am.  Bep^ 
575  (61  Me.,  4S»U 


JAMES  R.  SMITH,  Appt, 

9. 

GEORGE  MASON,  Assignee  of  Frbdkbick 
P.  Sawyer,  et  aij. 

(See  8.  C,  14  Wall,  41(M38.} 

Summary  proceedings  in  bankruptcy — when  9uU 
necessary'-partiea, 

1.  W  here  a  fund  was  transferred  by  a  firm,  one  of 
whom  subsequently  become  bankrupt,  a  ocmtest 
for  the  fund  between  the  transferee  and  the  a»> 
si^nee  in  bankruptcy,  cannot  be  determined  Id  a 
fiurnmary  way  by  the  District  Oourt  sitting  in  bank- 
ruptcy, without  due  process  of  law,  but  only  by  a 
suit  in  equity  or  an  action  at  law. 

2.  An  appeal  in  such  case  may  be  taken  from  the 
Supreme  Court  of  the  District  of  Columbia  totbis 
court. 

3.  Strangers  to  tho  proceedings  In  bankruptcy 
not  served  with  process,  and  who  have  not  voluo- 
tarily  appeared  and  become  parties  to  such  a  Uti- 
^tion.  cannot  be  compelled  to  come  Into  court 
under  a  petition  for  a  rule  to  show  cause. 

[No.  198.1 
Argued  Nov,  8,  187 L      Beaded  Noc,  fl9.  187L 

APPEAL  from  the  Supreme  Court  of  the  Dis- 
trict of  Columbia. 
The  petition  in  this  case  was  filed  in  the  coart 
below  by  the  appellee,  as  a  bankrupt  asngnee 
to  restrain  George  Taylor  from  p^ingouta 
certain  sum  of  money  alleged  to  be  due  to  the 
ban  kr u  pt.  Sawyer.  Subsequently  an  order  was 
made  against  the  appellant,  as  claimine  some 
interest  in  said  fund,  to  show  cause  why  said 
money  should  not  be  paid  to  the  said  appellee. 
An  intervention  was  made  bv  Risher  &  Hall, 
as  surviving  partners  of  said  bankrupt,  alio 
claiming  said  fund.  An  order  was  made  by 
said  court  that  (Jeorge  Taylor  pay  over  said 
money  to  the  assignee, appellant ;  but  on  appeal. 
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the  (General  Term  of  said  court  reversed  said 
order,  and  entered  a  decree  declarin|[  that  the 
appellant,  8mith,had  no  right  to  the  said  money, 
And  ordering  said  Qeor^  Taylor  to  pay  over 
the  same  to  the  sarvivins  partners,  Kisher  & 
Hall.  Whereupon  the  said  Smith  took  an  ap- 
peal to  this  court. 

The  case  is  further  stated  in  the  opinion  of 
the  court. 

Messrs.  More  d  Bright  and  Oeorgs  Taylor, 
for  appellant : 

1.  The  court  in  bankruptcy  could  not  take 
Jurisdiction  in  cases  like  this,  by  mere  order 
served  on  strangers  to  come  in  and  answer. 
Neither  Taylor  nor  Smith  claimed  anything 
from  the  bankrupt's  estate,  and  neither  of  them 
was  before  the  court  claiming  any  debt  or  de- 
mand under  the  bankruptcy. 

Sec.  1  of  the.  Act  establishing  the  system;  Sx 
parte  Bacon,  2  Dea.  &  Chit.,  181;  2  Mallory, 
441,  and  other  references  in  Taylor's  Bankrupt 
X,.,pp.  61.62. 

2.  The  assignee  of  Sawyer  had  no  right  to 
sue  for  or  recover  the  funds  of  the  partners, 
Sawyer,  Risher  &  Hall.  He  had  no  right  to 
interfere  with  the  partnership  property  or  assets 
until  the  partnership  debts  were  fully  paid,  and 
then  only  on  an  accounting  between  the  part- 
ners, and  so  far  as  the  individual  interests  of 
Sawyer  existed.  And  in  any  action  for  the  re- 
covery of  partnership  claims,  the  assignee  and 
solvent  partners  should  join.  See,  ackhardt 
V.  Wilson,  8  T.  R.,  140;  Taylor.  Bankrupt 
L.  and  references,  p.  96. 

8.  The  court  below  erred  in  going  into  an 
examination  of  the  accounts  between  Sawyer, 
Kisher  &  Hall  and  George  E.  Biddle  &  Go. 
No  notice  of  any  kind  was  ever  served  on  Bid- 
die  &  Co. ;  and  yet  it  will  be  seen  in  the  record 
that  the  court  went  into  the  examination  of 
their  accounts,  and  iu  their  absence  and  with- 
out notice,  decided  that  the  claim  of  Biddle  & 
4&  Co.  had  bc^en  paid  and  discharged,  and  that 
they  were  bound  to  return  the  order  on  and  ac- 
ceptance of  Taylor  to  the  firm  of  Sawyer,  Risher 
^  Hall,  and  swear  that  Smith  had  no  right  to 
the  funds  in  dispute.  One  of  the  fundamental 
principles  of  law  is,  that  the  rights  of  persons 
shall  not  be  prejudiced  without  due  notice. 

R.  R.  Co.  V.  Tnmble,  10  Wall.,  377  (77  U. 
8.,  XIX..  951). 

4.  The  court  in  banc,  on  appeal,  erred  in 
making  a  decree  in  the  case.  It  had  appellate 
jurisdiction  only,  and  should  have  returned  the 
case  to  the  court  of  bankruptcy  for  further  pro- 
ceedings; but  their  decree  shows  the  impro- 
priety and  irregularity  of  the  whole  proceeding, 
for  the  court  decreed  the  funds  to  Risher  & 
Hall,  the  solvent  and  surviving  partners,  tis 
against  Smith  a  stranger  in  the  court. 

Sec.  1  of  the  Act,  and  references  in  Taylor, 
Bankrupt  L.,  pp.  61,  62. 

Mr,  Geo.  W.  Paschalf  for  appellees: 

As  we  understand  it,  Smith  objects  to  the 
Jurisdiction  of  the  court  over  the  subject-matter 
and  the  parties. 

But  to  this  we  answer,  that  it  is  our  desire, 
as  we  had  supposed  it  to  be  his,  to  have  this 
court  settle  the  right.  And  if  the  question  of 
jurisdiction  is  to  be  raised,  we  suggest  that  un- 
derlying the  whole  is  the  principle,  that  no  ap- 
peal lies  in  such  a  case  from  the  General  Term 
of  the  Supreme  Court  of  the  District  of  Colum- 

See  14  Wall.  U.  8.,  Book  20. 


bla  to  this  court,  in  a  strictly  bankrupt  pro- 
ceeding. To  this  we  might  cite  the  Bankrupt 
Statute  and  the  great  case.  Ex  parte  OUy  Bank 
of  New  Orleans,  5  How.,311,  etseg,;  2  Brightly, 
Dig.,  p.  76,  sec.  6. 

The  principle  that  this  court  can  only  exer- 
cise appellate  jurisdiction  in  pursuance  to  Acts 
of  Congress,  is  not  an  open  question.  Barry 
V.  M&reein,  6  How.,  119. 

If  it  be  conceded  that  section  9  of  the  Bank- 
rupt Act  of  1867  (2  Brightly,  t)ig.,  p.  78,  sec. 
17)  is  a  negative  pregnant  and  that  it  allows 
appeals  from  the  circuit  court  to  the  Supreme 
Court,  in  all  cases  where  the  matter  in  contro- 
versy exceeds  $1,000,  it  does  not  follow  that 
such  appeal  lies  from  the  Supreme  Court  of  the 
District  of  Columbia;  much  less  that  such 
power  has  been  exercised  in  a  manner  to  give 
this  court  jurisdiction. 

There  is,  in  fact,  no  appeal  order  by  the  court; 
there  is  no  appeal  bond,  such  as  is  required  by 
the  statute;  there  is  no  notice  of  appeal ;  and  no 
evidence  that  the  appeal  was  taken  in  term,  or 
ever,  in  fact,  taken  at  all.  These  are  all  juris- 
dictional facta. 

Washington  Co,  v.  Durant,f  Wall.. 694  (74 U. 
S..  XIX.,  164);  Castro  v.  U,S.,S  Wall.,  49(70 
U.  S.,  XVIII.,  163);  The  San  Pedro,  2  Wheat,., 
132;  Villabolos  v.  U.  8.,  6  How.,  90;  Bacon  v. 
Hart,  1  Black,  88  (66  U.S.,  XVU.,  52). 

We  insist,  however,  that  under  the  1st  and 
2d  sections  of  the  Bankrupt  Act,  and  the  broad 
principles  of  the  Bk.  ofJylO.,  the  court  in  the 
exercise  of  the  powers  given,  has  the  right  to  do 
precisely  what  was  done  in  this  case;  that  is,  to 
determine  the  right  of  the  claimants  to  a  fund 
in  which  the  bankrupt  estate  had  an  interest. 

2  Brightly,  Dig.  p.  74,  sees.  1,  2,  and  notes; 
same  law,  14  Stat,  at  L.,  517,  sec.  1;  and  see 
particularly  the  conclusion.  £!x  parte  Bank, 
[supra). 

The  suit  was  brought  originallv  by  the  as- 
signee against  the  partners  of  the  bankrupt  for 
account.  This  fund  was  in  the  district,  in  the 
hands  of  the  attorney  of  the  firm,  and  the  as- 
signee brought  the  suit  to  enjoin  the  payment, 
either  to  the  non  accounting  partners  or  to 
Smith,  who  was  understood  to  have  set  up  some 
claim  to  the  fund.  Smith  was  properly  cited 
to  assert  his  claim  to  the  fund.  At  this  point 
the  surviving  partners  intervened  and  set  up 
their  rights. 

The  bankrupt  court,  in  the  exercise  of  its  le- 
gitimate powers,  acquired  a  summary  equita- 
ble jurisdiction  over  the  subject-matter  and  the 
parties;  and  having  become  thus  possessed  of 
the.  cause,  it  might  fully  proceed  to  adjudicate 
the  right. 

We  are  not  limited  to  the  English  principles. 
In  re  Klein,  1  How.,  277;  mtcfuU  v.  Great 
Works  Mm.  Mfg.  Co.,  2  Story.  648;  Ex  parte 
Bowie,  15  Pitta.  L.  J.,  448;  8.  C.,\  Bank  Reg.. 
Iii5;  JEx  parte  Alexander,  8  Am.  Law  R.  (N. 
S.).  423;  /J?.  C.,3  Bank.  Reg.,  6;  2  Brightly, 
Fed.  Dig.,  p.  28. 

The  appellant  objects  to  the  jurisdiction,  be- 
cause neither  Smith  nor  Risher  &  Hall  were 
creditors  of  the  bankrupt,  urging  a  claim  against 
the  estate.  But  they  were  claiming  an  interest 
in  the  bankrupt's  assets,  and  no  disposition 
could  be  made  of  this  fund  until  the  rights  of 
these  claimants  should  be  settled.  The  juris- 
diction expressly  extends  to  the  collection  of  all 
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assets  of  the  bankrupt ;  to  the  marshaling  and 
disposition  of  the  different  funds  and  assets 
amonc;  all  th<^  creditors;  and  to  all  acts,  matters 
and  things  to  be  done  under  and  in  virtue  of 
the  bankruptcy,  until  the  final  distribution  and 
settlement  of  the  bankrupt's  estate,  and  the 
close  of  the  proceedings  in  bankruptcy.  The 
circuit  and  district  courts  have  given  an  en- 
larged interpretation  to  this  section,  as  may  be 
seen  by  reference  to  2  Brightly,  Dig.,  p.  74. 
notea,  a,  6,  e. 

The  appellant  objects,  that  the  court  heaid 
evidence  o!  the  state  of  the  accounts  between 
the  firms  of  Sawyer,  Risher  &  Hall, and  George 
E.  Biddle  &  Co.,  without  the  latter  having 
been  made  parties.    But  to  this  it  is  answered : 

1.  That  no  such  objection  was  urged  or  con- 
sidered in  the  court  below  and,  therefore,  it 
cannot  be  considered  here.  2.  That  as  they  had 
delivered  the  paper  in  controversy  to  Smith,  to 
whom  they  had  indorsed  it,  they  were  not  nec- 
essary parties.  8.  That  they  were  heard  by 
afiSdavits.  without  the  power  of  cross  examina- 
tion by  Risher  &  Hall.  4.  That,  as  their  pos- 
session was  but  a  hypothecation,  and  Smith 
only  claims  by  hypothecation,  and  under  the 
the  Act  of  Congress  of  1852,  neither  could  ob- 
tain the  money,  except  through  the  indorse- 
ment of  Sawyer,  Risher  &  Hal],it  was  perfectly 
right  to  hear  proof  to  show  that  the  contin- 
gency upon  which  the  money  should  become 
theirs  had  never  happened  and  was  impossible. 
6.  They  were,  in  fact,  represented  by  Smith. 

The  decree  that  the  fund  did  not  belong  to 
Smith  was  perfectly  correct.  The  paper  T^as 
not  stamped  and,  therefore,  had  no  validity  as 
a  contract.  It  had  no  element  of  negotiability ; 
not  being  for  any  certain  sum ;  it  had  no  nego- 
tiable words.  Smith's  evidence  showed  that  ne 
paid  nothing  for  it;  he  had  parted  with  nothing; 
he  only  took  it  as  a  collateral  security  for  a  debt 
due  him  by  Biddle  &  Co. ;  gave  them  no  credit 
for  it,  nor  was  he  to  give  any  until  he  should 
realize  the  money;  and,  therefore,  there  was  no 
element  of  good  faith  in  his  possession, nothing 
that  would  have  enabled  him  to  maintain  an 
action  against  Taylor  in  his  own  name,  or  to 
urge  an  equity  against  Sawyer,  Risher  &  Hall. 

The  most  that  ever  could  have  been  said  of 
the  paper,  had  it  been  stamped,  is,  that  it  was 
an  appointment  in  favor  of  Biddle  &  Co. ;  but 
an  appointment  legally  and  necessarily  subject 
to  the  control  of  Sawyer,  Risher  &  Hall. 

Mr.  Justice  Clifford  delivered  the  opinion 
of  the  court: 

Jurisdiction,  power  and  authority  in  cases  in 
bankruptcy,  when  the  bankrupt  resides  in  this 
District,  are  conferred  upon  and  vested  in  the 
Supreme  Court  of  the  District,  to  the  same  ex- 
tent and  subject  to  the  same  rules,  regulations 
and  restrictions  as  are  enacted  and  prescribed  in 
respect  to  the  jurisdiction,  power  and  authority 
of  the  District  Courts  of  the  United  States, 
where  the  bankrupt  resides  in  any  one  of  the 
judicial  districts  within  the  several  States.  14 
Stat,  at  L.,  541. 

By  the  terms  of  the  Act  establishing  the  Su- 
preme Court  of  the  District  the  court  consists 
of  four  justices,  any  three  of  whom  may  hold 
a  general  term,  and  any  one  of  them  may  hold 
a  circuit  court  or  special  term  for  the  purposes 
and  under  the  conditions  therein  prescritx^,  or 
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may  hold  a  District  Court  of  the  United  States, 
in  the  same  manner  and  with  the  same  powers 
and  jurisdiction  as  are  possessed  and  exercised 
by  the  Federal  District  Courts  within  Uie  sev- 
eral States.     12  Stat,  at  L.,  768. 

Enough  appears  in  the  record  to  show  that 
one  Frederick  P.  Sawyer,  of  the  firm  of  Sawver, 
Risher  &  Hall,  was  adjudged  bankrupt  by' the 
Supreme  Court  of  this  District  sitting  in  bank- 
ruptcy, and  that  George  Mason,  the  appellee  in 
this  case,  was  appointed  assignee  of  his  estate 
by  decree  of  the  bankrupt  court     He  com- 
menced the  proceeding  in  this  case  by  the  pe- 
tition exhibited  in  the  transcript,  in  which  he 
represents  that  George  Taylor,  as  agent  of  that 
firm,  had  collected  from  the  United  States  the 
sum  of  $4,744.19  for  the  firm,  and  that  other 
funds  due  to  the  firm,  it  was  expected,  would 
soon  come  into  his  hands;  that  Risher  &  Hall, 
the  other  two  members  of  the  firm  prior  to  the 
bankruptcy  of  the  senior  partner,  made  an  as- 
signment of  the  claim,  from  which  that  amount 
was  realized,  to  George  E.  Biddle  &  Co.,  as 
collateral  security  for  the  payment  of  a  certain 
indebtedness  of  their  firm  to  the  said  assignees, 
which  indebtedness  the  petitioner  believes  has^ 
been  paid ;  that  the  assignees  of  the  claim  after- 
wards made  an  assignment  of  their  interest  in 
the  same  to  James  K.  Smith,  as  collateral  se 
curity  for  their  indebtedness  to  him,  which,  aa 
the  petitioner  believes,  has  also  been  paid: 
wherefore  he  prayed  that  the  said  George  Tay- 
lor might  be  restrained  from  paying  out  said 
money,  or  any  other  money  which  might  come 
into  his  hands  belonging  to  the  same  firm, 
pending  the  petition,  and  that  the  respondent 
might  be  required  to  give  bond  for  the  safe- 
keeping of  tlie  money  and  for  its  production  in 
court  when  ordered. 

Such  an  order  was  issued,  and  the  party  hold- 
ing the  money  was  en  joined  and  requir^  to  give 
bond  HS  prayed.  Subsequently  the  petitioner 
presented  another  petition  to  the  same  court,  in 
which  he  represented  that  James  R.  Smith  also 
claimed  an  interest  in  the  fund  in  question,  and 
prayed  that  an  order  might  be  made  requiring 
him  to  8how  cause  on  a  day  therein  named  whv 
the  fund  should  not  be  paid  to  the  petitioner. 
Smith  appeared  and  filed  an  answer  to  the  rale, 
to  the  effect  following:  (1)  That  the  court  had 
no  Jurisdiction  to  proceed  against  him  in  that 
mode.  (2)  That  the  money  enjoined  came  U> 
him  by  regular  assignment  for  a  valuable  con- 
sideration oef  ore  the  senior  partner  of  the  firm 
was  adjudged  bankrupt,  and  that  he  was.  and 
is,  the  bona  fide  owner  of  the  claim.  (3)  That 
neither  the  assignee  of  the  bankrupt's  estate  nor 
his  creditors  have  any  right  to  any  part  of  said 
funds. 

Before  the  hearing  the  other  partners  of  the 
firm,  to  wit:  Risher  &  Hall,  intervened  and  al- 
leged that  the  money  enjoined  rightfully  be- 
longed to  them  and  not  to  the  respondent  in  the 
rule,  because  the  assignment  of  the  claim,  as 
they  represented,  was  made  by  the  senior  part- 
ner of  their  firm  merely  as  a  security  to  the 
said  assignees,  to  be  applied  by  them  to  the 
payment  of  the  debt  due  by  their  firm  to  those 
assignees;  that  it  was  expressly  understood  that 
if  the  assignors  paid  the  debt  before  the  claim 
was  collected  from  the  United  States  the  claim 
should  revert  to  them,  the  assignors;  that  they 
paid  their  entire  debt  to  those  parties  before 
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the  claim  was  allowed  at  the  Treasury  Depart- 
ment, and  that  they,  as  the  representatives  of 
the  firm  since  the  bankruptcy  of  the  senior 
partner,  are  entitled  to  the  money:  wherefore 
they  pray  that  an  order  may  be  passed  directing 
the  depositary  to  pay  the  same  to  them,  or,  if 
it  be  paid  to  the  said  assignees,  that  it  be  so 
paid  to  their  use. 

Evidence  was  introduced  by  the  intervenors 
tending  to  show  that  the  indebtedness  of  the 
original  owners  of  the  claim  to  the  assignees  of 
the  same  had  been  paid,  and  that  the  respondent 
in  the  rule  held  the  claim  merely  as  collateral 
security  for  his  assignors.  On  the  other  hand, 
the  respondent  in  the  rule  was  examined,  and 
he  testified  that  he  obtained  the  assignment  of 
the  claim  in  eood  faith  and  for  value,  without 
notice  that  his  assignors  held  it  subject  to  any 
conditions,  or  that  it  was  not  their  property  in 
case  the  indebtedness  of  their  assignors  was  dis- 
charged before  the  claim  was  collected.  He 
produced  the  assignment  duly  executed  by  the 
original  owners,  directing  the  depositary  to  pay 
the'amount  to  the  assignees  .when  collected  at 
the  proper  department,  and  also  introduced  the 
deposition  of  the  senior  partner  of  the  firm  to 
which  the  claim  was  assigned,  and  he  deposed 
that  his  firm  transferred  and  assigned  the  same 
to  the  respondent  in  the  rule  with  the  knowl- 
edge and  consent  of  the  original  owners;  that 
they,  the  assignees,  took  the  order  or  draft  at 
its  date  in  the  regular  course  of  business,  and 
that  they  assigned  the  same  for  value  to  the  re- 
spondent, and  that  the  accounts  of  the  original 
owners  with  his  firm  have  never  been  settled, 
but  that  they  are  still  largely  indebted  to  his 
firm.  Hearing  was  had,  but  the  court  was  of 
the  opinion  t^t  the  respondent  took  the  order 
or  draft  merely  as  collateral  security ;  that  he 
was  not  a  bona  fide  purchaser  of  the  same;  that 
he  was  to  credit  the  proceeds  when  collected  to 
bis  assignors,  and  that  they  were  to  credit  the 
same  to  the  original  owners. 

Pursuant  to  Uiat  finding  the  court  entered  a 
decretal  order  that  the  depositaiy  of  the  claim 
should  pay  the  net  balance  in  his  hands  to  the 
assignee  in  bankruptcy  for  the  benefit  of  the 
creditors  of  the  original  owners.  Immediate 
application  was  made  by  the  respondent  for  an 
appeal  to  the  general  term,  which  was  granted 
on  the  following  day.  Due  appearance  was  en- 
tered not  only  by  the  appellant  but  also  by  the 
intervenors  as  well  as  by  the  assignee  in  bank- 
ruptcy, and  they  were  again  hea^  before  all 
the  justices  of  the  court;  and  the  court  being  of 
opinion  that  there  was  error  in  the  decree  and 
that  the  intervenors,  as  the  solvebt  partners  of 
their  firm,  were  entitled  to  the  money,  entered 
a  decree  dissolving  the  injunction,  and  direct 
iug  the  depositary  of  the  money  to  pay  the  net 
balance  in  his  bands  to  those  parties  as  the  sur 
vivors  of  the  original  owners  of  the  claim; 
thereupon  ihe  respondent  appealed  to  this 
court 

Instituted  as  the  proceeding  was  to  restrain 
the  depositary  of  the  claim  from  paying  out  the 
money  which  he  had  collected,  or  any  which 
might  thereafter  come  into  his  hands,  it  is  quite 
clear  that  the  alleged  purpose  of  the  petitioner 
-was  accomplished  when  the  injunction  was 
granted  as  prayed  in  the  petition,  as  the  party 
respondent  in  that  proceeding  hever  filed  any 
answer  and  testified  in  the  case  that  the  order 
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restraining  him  from  paying  out  the  monev  was 
procured  by  him  so  that  he  might  not  be  re- 
quired to  act  without  the  directions  of  the  court. 
Had  the  matters  terminated  there  the  appellant 
would  not  have  had  any  right  of  appeal  to  this 
court,  as  he  was  an  utter  stranger  to  the  pro- 
ceedings. He  was  not  made  a  party  to  the  pe- 
tition nor  was  he  served  with  process,  nor  did 
he  voluntarily  appear.  Whatever  the  purpose 
of  the  petition  was,  or  by  whomsoever  the  in- 
junction was  procured,  the  proceeding  was  com- 
menced and  terminated  without  the  knowledge 
of  the  appellant,  and  before  any  steps  were  taken 
by  the  petitioner  or  anyone  else  to  connect  the 
appellant  with  the  litigation.  More  than  a  year 
and  a  half  before  that  petition  was  filed  the 
original  owners  of  the  claim  had  assigned  and 
transferred  the  same  to  the  assignors  of  the  ap- 
pellant, and  had  directed,  in  writing,  the  de- 
positaiy in  whose  hands  they  had  placed  it  for 
collection  to  pay  the  same  when  collected  to 
their  said  transferees; and  the  record  shows  that 
the  depositary  of  the  claim  accepted  the  draft 
or  order  at  the  time  and  agreed  to  pay  the  same 
as  directed  whenever  the  same  ^ould  come 
into  his  hands,  less  expenses  and  commissions. 
None  of  these  facts  are  contradicted,  and  the 
appellant  proved  that  the  assignees  of  the  claim, 
within  a  few  days  after  receiving  the  same,  as- 
signed and  transferred  the  same  to  him  for  full 
value  in  the  usual  course  of  business. 

Beyond  all  doubt,  therefore,  the  case  is  one 
where  (be  appellant  claimed  absolute  title  to 
and  dominion  over  the  matter  in  controversy 
between  him  and  the  assignee  of  the  bankrupt's 
estate.  Absolute  title  to  the  matter  in  contro- 
versy is  also  claimed  by  the  assignee  in  bank- 
ruptcy, as  appears  by  his  second  petition,  in 
which  he  prayed  that  the  appellant  miffht  be 
summoned  to  show  cause  why  the  fund  Siould 
not  be  paid  to  him  as  such  assignee. 

Suggestion  may  be  made  that  the  decree  gives 
the  fund  to  the  intervenors,  but  the  court  will 
at  present  re-examine  the  case  as  between  the 
parties  first  made  in  the  second  petition,  before 
the  solvent  members  of  the  firm  to  which  the 
claim  originally  belonged  were  permitted  to  in- 
tervene in  the  litigation,  as  it  is  quite  obvious 
that  the  whole  proceeding  subsequent  to  their 
intervention  is  irregular,  and  that  the  decree 
must  be  reversed  V  it  be  held  that  the  bank- 
rupt court  had  no  jurisdiction  to  proceed  and 
determine  the  right  of  property  as  between  the 
assignee  and  the  transferee  of  the  same  for  value 
in  that  mode  of  proceeding. 

Neither  the  depositary  of  the  fund  nor  the 
appellant  claimed  anything  from  the  estate  of 
the  bankrupt,  and  the  appellant  contends  that 
the  bankrupt  court  cannot  take  jurisdiction  in 
such  a  case  by  a  rule  to  show  cause,  served  on 
a  stranger  to  come  in  and  answer  in  support  of 
his  title  or  claim  to  such  a  fund  or  to  any  other 
property  over  which  he  claims  absolute  domin- 
ion. 

Power  and  jurisdiction  in  all  matters  and  pro- 
ceedings in  bankruptcy  are  conferred  upon  the 
district  courts,  and  those  courts  as  courts  of 
bankruptcy  are  authorized  to  hear  and  adjudi- 
cate upon  the  same  according  to  the  provisions 
of  the  Bankrupt  Act.  Examined  separately  the 
clause  of  the  Ist  section  of  the  Act,  which  pro- 
vides that  the  powers  and  jurisdiction  therein 
granted  and  conferred  may  be  exercised  as  well 
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in  vacation  as  in  term  time,  and  that  a  judge 
sitting  in  chambers  shall  have  the  same  powers 
and  jurisdiction  as  when  sitting  in  court,would 
seem  to  afford  some  support  to  the  views  of  the 
assignee  in  this  case,  that  all  the  powers  and 
jurisdiction  of  the  district  courts,  when  sitting 
88  courts  in  bankruptcy,  may  be  exercised  in  a 
summary  way  without  process,  as  by  a  rule 
to  show  cause,  as  in  a  motion  to  set  aside  a 
verdict  in  an  action  at  common  law,  or  in  a  col- 
lateral proceeding  in  a  suit  in  equity.  Most 
matters  and  proceedings  in  bankruptcy  may. 
doubtless,  be  heard  and  adjudicated  by  the  dis- 
trict court  in  that  way,  but  that  general  clause 
in  the  Ist  section,  which  is  referred  to  as  sup- 
porting the  unlimited  scope  of  that  power  and 
jurisdiction,  must  be  considered  in  connection 
with  all  the  other  provisions  of  the  Bankrupt 
Act,  as  is  expressly  required  by  the  preceding 
clause  of  the  same  section,  in  which  it  is  enacted 
that  the  district  courts  shall  hear  and  adjudicate 
upon  all  matters  and  proceedings  in  bankruptcy 
according  to  the  provisions  of  the  Bankrupt 
Act.  Superadded  to  that  general  clause,  and  as 
an  exposition  of  the  same,  is  another  and  more 
important  clause,  in  which  is  given  a  specific 
enumeration  of  the  cases  and  controversies  to 
which  that  general  jurisdiction  extends,  and  it 
is  plain  that  the  enumeration  does  not  include 
* 'suits  at  law  or  in  equity  which  may  or  shall  be 
brought  by  the  assignee  in  bankruptcy  against 
any  person  claiming  an  adverse  interest,  or  by 
such  person  against  such  assignee  touching  any 
property  or  rights  of  property  of  said  bankrupt 
transferable  to  or  vested  m  such  assignee.'*  On 
the  contrary,  the  third  clause  of  the  2d  sec 
tion  expressly  enacts  that  ciradt  courts  shall 
have  concurrent  jurisdiction  with  the  district 
courts  of  all  such  suits  at  law  or  in  equity,  pro 
vided  the  suit  at  law  or  bill  in  equity  shall  be 
brought  within  two  years  from  the  time  the 
cause  of  action  accrued.  14  Stat,  at  L.,  518; 
Marfan  v.  ThomhiU  [ante  03]. 

Controversies,  in  order  that  they  may  be  cog- 
nizable either  in  the  circuit  or  district  court 
under  that  Act,  must  have  respect  to  some 
property  or  rights  of  property  of  the  bankrupt 
transferable  to  or  vested  in  such  assignee;  and 
the  suit,  whether  it  be  a  suit  at  law  or  m  equity, 
must  be  in  the  name  of  one  of  the  two  parties 
described  in  that  clause  and  against  the  other, 
as  appears  by  the  express  words  of  the  provis 
ion.  Such  a  suit,  whether  at  law  or  in  equity, 
may  be  commenced  either  in  the  district  or  cir 
cuit  court,  at  the  election  of  the  party  suing; 
and  if  in  the  former,  it  is  clear  that  the  case, 
when  it  has  proceeded  to  final  judgment  or  de- 
cree, may  be  removed  into  the  circuit  court  for 
re-examination  bv  writ  of  error,  if  it  was  an 
action  at  law,  or  by  appeal  if  it  was  a  suit  in 
equity,  provided  the  debt  or  damages  claimed 
amount  to  more  than  $500  and  the  writ  of  er- 
ror is  seasonably  sued  out,  or  the  appeal  is 
claimed  and  the  required  notices  are  given 
within  ten  days  from  the  rendition  of  the  iudg 
ment  or  decree.  Knight  v.  Cheney,^  Nat.  tf .  R. , 
809.  None  of  those  regulations,  however,  ap 
ply  to  petitions  for  revision  under  the  first 
clause  of  the  2d  section,  nor  does  the  Bankrupt 
Act  fix  any  precise  limitation  to  the  right  of  a 
party  aggrieved  by  the  ruling,  decision  or  de- 
cree of  the  district  court  to  file  a  petition  for 
that  purpose  in  the  circuit  court.    Power  to  re- 
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vise  all  cases  and  questions  which  arise  in  the 
district  courts,  in  such  a  proceeding,  "  except 
when  special  provision  is  otherwise  made."  is 
conferred  upon  the  circuit  courts  by  the  first 
clause  of  the  same  section,  but  the  court  is  of 
the  opinion  that  the  power  conferred  by  that 
clause  does  not  extend  to  any  case  where  spe- 
cial provision  for  the  revision  of  the  case  is  other- 
wise made,  as  where  it  is  provided  that  an  ap- 
peal will  lie  from  the  district  court  to  the  cir- 
cuit court,  or  where  a  writ  of  error  will  lie  from 
the  circuit  court  to  the  district  court  in  the  man- 
ner provided  in  the  laws  of  Congreea  allowing 
appeals  and  writs  of  error.    5  Ibid.,  810. 

Special  provision  is  made  for  the  revision  in 
the  circuit  court  of  controversies  like  the  one 
exhibited  in  this  record,  and  the  court  is  of  the 
opinion  that  such  causes  cannot  be  commenced 
by  a  petition  for  a  rule  to  show  cause,  as  in  this 
case,  nor  be  determined  in  a  summary  way  by 
the  district  court  sitting  in  bankruptcy,  with- 
out due  process  of  law.  Ex  parte  Bacon,  2 
Moll.,  441.  Cases  of  the  kind  before  the  court 
fall  directly  within  the  third  clause  of  the  st^c- 
tion  under  consideration,  and  must,  in  the 
judgment  of  the  court,  be  determined  bj  a  suit 
m  equity  or  an  action  at  law,  as  the  case  may 
be;  and  where  an  action  at  law  is  the  proper 
remedy  the  parties  are  entitled  to  a  trial  by 
jury  if  the  value  in  controversy  shall  exceed 
$20.  Concurrent  jurisdiction  in  such  cases,  it 
must  be  conceded,  is  vested  in  the  circuit  and 
district  courts,  and  it  is  equally  clear  that  either 
party,  where  the  proceeding  is  correct,  may  re- 
move the  cause,  in  a  proper  case,  when  it  has 
proceeded  to  final  judgment  or  decree,  into  the 
Supreme  Court  for  re  examination,  as  provided 
in  other  causes  outside  of  the  Bankrupt  Act. 

Possession  and  control  of  the  claim  had  been 
surrendered  by  the  original  owners  long  l)efort% 
the  senior  partner  of  the  firm  was  adjudgt-d 
bankrupt,  and  the  depositary  of  the  same  had 
duly  accepted  the  order  or  draft  transferriog 
the  proceeds  of  the  same  to  the  assignora  of  the 
appellant,  showing  that  the  assignee  in  bank- 
ruptcy had  neither  the  possession  nor  the  right 
of  possession  to  the  same  at  the  time  the  peti- 
tion for  the  rule  was  filed.  Independent  of  th« 
injunction,  which  was  granted  without  notict? 
to  the  appellant,  he  was  apparently  entitli-d. 
and  if  the  evidence  he  introduced  is  believed, 
he  was,  in  fact,  entitled  to  demand  and  to  re- 
ceive the  whole  fund  as  his  own  property.  Suf- 
fice it  to  say,  without  expressing  any  opinion  a^ 
to  the  weight  of  the  evidence,  the  appellaoi 
claimed  the  fund  as  his  own  property,  and  if 
his  claim  is  just  and  legal,  the  possession  of  \ht 
depositary  was  his  possession,  and  if  the  as^ 
signee  in  bankruptcy  would  devest  him  of  tbc' 
possession  and  control  of  the  fund  he  must  il'« 
it  by  a  suit  at  law  or  in  equity,  as  provided  iu 
the  third  clause  of  the  2d  section  of  the  B!ink- 
rupt  Act.  Equity  would  certainly  have  jun>- 
diction  in  such  a  case,  as  in  that  mode  of  pnv 
ceeding  all  the  parties  could  be  brought  beforv 
the  court.  Extended  remarks  in  respect  to  tLir 
decree  in  the  case  appear  to  be  unneoessarr. 
as  it  is  as  clear  as  anything  in  legal  deci&i-^ 
can  be  that  the  intervenors  could  not  claim  u^ 
devest  the  appellant  of  his  interest  in  the  fuiM:^ 
by  becoming  parties  to  a  rule  like  the  one  ht^ 
fore  the  court,  nor  in  any  other  manner  tiun 
by  due  process  of  law. 
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Objection  is  also  made  that  the  appeal  is  ir- 
regular, as  havinx  been  prosecuted  irom  the 
Supreme  Court  of  the  District,  but  the  regula- 
tions of  the  49th  section  of  the  Act  afford  a  sat- 
isfactory answer  to  that  objection,  which  is  all 
that  need  be  said  upon  the  sublect.  Want  of 
notice  of  the  appeal  comes  too  fate  after  a  gen- 
eral appearance,  but  the  record  shows  that  the 
appeal  was  duly  claimed  and  that  the  appel- 
lant filed  his  appeal  bond  in  open  court  and  that 
the  same  was  duly  approved  by  the  Chirf  Jus- 
tice who  presided  at  the  hearing  when  the  final 
decree  was  entered  in  the  cause. 

Strangers  to  the  proceedings  in  bankruptcy, 
not  served  with  process,  and  who  have  not  vol 
uDtarily  appeared  and  become  parties  to  such  a 
litigation,  cannot  be  compelled  to  come  into 
court  under  a  petition  for  a  rule  to  show  cause, 
as  in  this  case;  nor  is  the  exercise  of  such  a 
jurisdiction  necessary,  as  the  third  clause  of  the 
2d  section  of  the  Bankrupt  Act  affords  the  as- 
signee a  convenient,  constitutional  and  suffi- 
cient remedy  to  contest  every  adverse  claim 
made  by  any  person  to  any  property  or  rights 
of  property  transferable  to,  or  vested  in,  such 
assignee. 

Decree  revereed  and  eatue  remanded  for  fur- 
tfier  proceedings,  in  conformity  to  the  opinion  of 
this  eatirt 

S.  C.-^  Bank.  Rev.,  1. 

Clted-16  Wall.,  556;  19  Walh,  286;  28  WaU.,  180; 
91  U.  8.,  526;  93  U.  S.,  83 ;  98  U.  8.,  23,  349, 372, 878 : 
1  Holmes,  452;  1  Huffhes,  201-688;  8  Huffhes,  288 ;  2 
Sawy..  683 ;  6  Sawy.,  501 ;  6  Ben.,  426 :  6  Ben.,  402, 602 ; 
8  Bank.  Reg.,  23,  24:  9  Bank.  Reff.,2e7;  11  Bank. 
Keflr.,  108, 129 ;  12.BaDk.  Beg.,  188-190;  13  Bank.  Refir., 
650;  14  Bank.  Reg.,  17,  562;  15  Bank.  Bjeg.,  188, 201, 
407,  450;  16  Bank.  Recr.,  251;  74  N.  Y^  150 ;  18  Am. 
Rep.,  368  (20  Minn.,  86) ;  22  Am.  Rep.,  688  (40  Wis. 
131). 


UNITED  STATES,  Appt, 

PHILIP  8.  JUSTICE. 

(See  S.  C,  14  WaU.,  685-560.) 

Acceptance  of  sum  in  satisfaction  of  disputed 

claim. 

Where  a  claim  aerainst  the  Oovemment  was  re- 
ferred to  a  commission  and  the  party  whose  claim 
was  disputed  went  before  it,  participated  in  its  pro- 
ccedings  and  took  the  sum  found  to  bedueoim 
without  protest,  he  will  be  held  to  have  aooepted  it 
In  full  satisfaction  of  his  demand. 

[No.  322.] 
Argued  Nov.  8,  1872.      Decided  Nov.  U,  187iS. 

APPEAL  from  the  Court  of  Claims. 
The  suit  of  Philip  S.  Justice  was  brought 
in  the  Court  of  Claims,  to  recover  a  balance  of 
$10,870,  alleged  to  be  due  him  for  certain  arms 
alleged  to  have  been  furnislied  the  United 
States,  under  a  contract  with  the  Ordnance  De- 
partment. 

The  Court  of  Claims  gave  judgment  for  the 
claimant  for  $10,870,  from  which  this  appeal 
is  taken. 

The  facts  of  the  case  are  sufficiently  set  forth 
in  the  opinion  of  the  court. 

Mewrs.  Geo.  H.  WUliams,  William  Mc- 
Michael  and  C«  H.  Hill,  for  appellant: 

In  caliber  and  quality,  the  arms  were  not  ac- 
cordinK  to  contract.  They  were  not  serviceable, 
Dor  did  they  equal  the  sample  furnished  by  the 
contractor;  the  Court  of  Claims  having  found, 

See  14  WaU. 


as  a  fact,  that  "these  arms,  furnished  by  claim- 
ant, were  not,  in  all  respects,  similar  to  the 
sample  arm,"  which,  although  qualified  by  the 
subsequent  language  of  the  court,  nevertheless 

foes  to  show  a  failure  to  comply  with  the  con- 
ition  of  Lieutenant  Treadwell's  letter  of  Aug. 
17, 1861,  which  provides  that  the  muskets  shall 
be  equal  in  all  respects  to  the  sample  deposited 
with  him. 

These  arms  were  furnished  directly  bv  the 
claimant  The  presumption  is  that  he  knew 
their  defective  character,  and  he  cannot  take 
advantage  of  a  nominal  inspection  at  the  arse- 
nal by  subordinates,  to  screen  himself  from  the 
consequences  of  the  careful  inspection  subse- 
quentljr  made  by  the  responsible  officers.  The 
obligation  of  his  contract  with  the  United  States 
was,  not  that  his  arms  should  pass  an  inspec- 
tion, but  that  they  should  be  of  a  certain  caliber, 
quality  and  standard,  and  this  obligation  he 
failed  to  fulfill. 

He  assented  to  the  retention  of  the  defective 
arms  by  the  United  States  at  the  rate  which, 
although  less  than  the  contract  price,  was  fully 
equal  to  their  value.  He  was  not  entitled  to 
more. 

1  Pars.  Cont.,  691;  Qermainev,  Burton,  3 
Stark.,  82;  Ca/ry^.  Oruman,  4  Hill  (N.Y.),  625; 
Daws  ▼.  Durfee,  10  Barb.,  213;  Hitchcock  v. 
Hunt,  28  Conn. ,  843. 

The  result  of  the  examination  of  Mr.  Justice's 
claim  by  the  commission,  was  a  settlement  bv 
which  he  was  allowed  at  the  rate  of  $15  each 
for  the  defective  arms.  This  was  in  full  of  his 
account. 

Mr.  Justice  accepted  the  sum  allowed  after 
having  attended  the  meetings  of  the  commission, 
and  with  full  knowledge  mat  it  was  intended 
as  a  final  payment  of  his  account;  and  by  this 
action  he  was  concluded  from  making  any  fur- 
ther claim  on  the  United  States. 

U.  8.  V.  Adams,  7  Wall.,  463  (74  U.  S.,XIX., 
249);  U.  8.  v.  Child  {ante,  362);  U.  8.  v.  Clyde 
{ante,  479). 

The  final  settlement  was  made  in  December, 
1862.  The  petition  in  this  case  was  sworn  to 
Oct.  12,  1867,  and  there  is  no  evidence  of  any 
protest  or  complaint  on  the  part  of  the  claim- 
ant until  the  filing  of  this  petition.  He  ac- 
quiesced in  the  finu  settlement  for  nearly  five 
years. 

Mr.  J.  Hubley  Ashton,  for  appellee : 

1.  The  claimant  here  had  an  executory  con- 
tract, the  validity  and  regularity  of  which  no- 
body ever  doubted,  to  furnish  a  number  of 
arms  of  a  certain  description  at  a  fixed  price. 
It  was  made  upon  the  exhibition  of  a  sample 
which  proved  satisfactory  to  the  agents  and  ex- 
perts of  the  (Government.  The  arms  were  to 
be  inspected  by  those  agents  and  experts  ac- 
cording to  that  sample,  and  they  were  to  be  re- 
jected if  found  unsatisfactory  and  accepted  if 
found  satisfactory.  Arms  of  the  kind  con- 
tracted for  were  delivered  and  the  requisite 
number,  upon  full  inspection  by  the  experts  of 
the  United  States,  was  accepted  and  appropri- 
ated to  the  contract. 

Complaints  being  made  against  the  arms  by 
the  troops  who  had  used  them,  the  Ordnance 
Bureau  stopped  the  payment  of  this  voucher. 
The  arms  yet  in  store  were  re-inspected  by 
Lieutenant  Treadwell,  and  he  again  certified  to 
their  character  and  quality  as  conformable  to 
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the  COD  tract.  Then  an  investigation  was  un- 
dertaken by  a  Board  of  civilians.  Inspections 
directed  by  them  also  show  the  arms  to  be,  on 
<an  average,  equal  to  the  sample.  They  first 
make  a  report  condemning  all  the  claimant's 
Arms  as  unserviceable,  and  suggesting  a  de- 
duction from  the  whole  contract  price  of  the 
entire  lot;  and  then,  nearly  a  month  after,  they 
take  this  back,  and  find  that  only  about  half  of 
the  arms  had  been  the  subject  of  the  complaint. 
This  report,  on  its  face,  is  founded  on  a  total 
misconception  of  the  contract  of  the  claimant, 
viz. :  that  it  was  to  furnish  what  they  call  a 
*•  serviceable"  arm,  when  he  expressly  stipu- 
lated to  supply  an  arm  equal  to  the  sample. 
When  the  claimant  exposes  the  error  of  the  first 
report,  he  protests  against  any  repudiation  of 
the  contract  on  the  part  of  the  Government. 
Afterwards  he  receives,  in  due  course  of  busi- 
ness, from  the  Treasury  Department,  a  draft  for 
$^.U01.25  and  certificates  of  indebtedness  for 
$6,000  and  in  a  letter  to  the  United  States  Treas- 
urer, he  acknowledges  the  receipt  of  this  draft 
and  these  certificates,  amounting  in  all  to  $8,- 
801.26. 

He  gives  no  other  receipt  or  acquittance. 

He  IS  not  required  to  take  the  Treasury  draft 
and  the  certificates  of  indebtedness,  or  the 
amount  payable  on  them,  in  full  satisfaction  of 
the  whole  claim,  and  he  never  acknowledged 
that  amount  to  be  in  full  satisfaction  of  the 
whole  claim.  No  such  condition  is  imposed  or 
fulfilled. 

Plainly,  then,  the  doctrine  of  the  Fremont 
contract  cases,  and  the  Clyde  case  does  not  ap- 
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[n  U.  8.  V.  Chiid  {ante,  362)  Mr.  Juitiee 
Miller  rests  the  decision  upon  the  effect  of  the 
receipt  in  full,  required  by  the  Government  be- 
fore payment,  and  executed  by  the  claimant 
contemporaneously  with  the  payment  of  the 
amount  allowed. 

Mr.  Justice  Bradley,  in  U.  8.  v.  Clyde  {ante, 
470).  rests  the  decision  there  also  upon  the  re- 
ceipt in  full. 

But  there  are  other  and  manifest  legal  differ 
ences  between  this  case  and  the  preceding  cases, 
which  render  the  decisions  in  the  latter  totally 
inapplicable  to  the  former. 

In  the  first  place,  the  nature  and  character  of 
the  demand  here  involved  were  different  from 
those  asserted  in  the  cases  cited. 

The  present  demand  here  was  for  an  ascer- 
tained and  liquidated  and  an  undisputed  amount. 
It  was  liauidated  by  the  legal  voucher  of  the 
proper  officer;  acknowledging  the  fact  of  the 
contract,  the  receipt  of  the  arms,  their  charac- 
ter as  in  compliance  with  the  contract,  the  price 
payable,  and  the  sum  due.  It  was  liquidated 
m  the  full  and  absolute  sense  of  the  rule  of  the 
common  law,  that  the  payment  of  a  smaller  sum 
cannot  be  in  accord  and  satisfaction  of  a  larger 
debt  which  is  fixed  and  liquidated. 

By  that  rule  such  a  debt  as  this  cannot  be 
discharged  by  the  payment  of  a  less  sum,  even 
though  it  be  acknowledged  to  be  received  in 
full  satisfaction. 

Cumber  v.  Wane,  1  Str.,  426;  1  Smith  L.  Cas.. 
part  1,  489. 

AfoTtwri,  it  cannot  be  discharged  by  the  re- 
ceipt of  a  less  sum,  which  is  not  agreed  to  be 
taken  in  full  satisfaction. 

Neither  in  the  Adams,  nor  in  the  C?Uld,  nor 
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the  Clyde  case  was  the  claim  liquidated  in  any 
absolute  sense. 

It  may  be  mentioned,  also,  though  it  is  scarce- 
ly necessary  to  do  so,  that  the  circumstances 
attending  the  payment  of  the  sum  remitted  to 
the  present  claimant  by  the  Treasury  Depart- 
ment, were  wholly  different  from  thoae  attend- 
ing the  payment  of  the  amounts  allowed  intbe 
previous  cases. 

There  is  nothing  in  what  occurred  in  refer- 
ence to  this  payment,  certainly  nothing  brought 
home  to  the  knowledge  of  the  claimant,  even 
tending  to  show  that  the  Executive  Department 
intended  that  it  should  be  regarded  as  any- 
thing else  than  what  it  was  in  fact — a  partial 
payment  of  the  amount  liquidated  by  the 
voucher. 

But  if  the  proceedings  of  the  accounting  of- 
ficers could  be  presume  to  have  been  known 
to  the  claimant,  the  character  and  amount  of 
the  deduction  from  the  face  of  the  voucher  pre 
elude  the  idea  that  he  took,  or  meant  to  take, 
the  reduced  amount  in  satisfaction  of  this  debt. 

Such  a  presumption  would  be  contrary  to  all 
experience  of  human  ni^ure.  For  by  the  man- 
ner of  stating  this  account  in  the  Auditor's  Of- 
fice, the  Government  proposed  to  enforce  resti- 
tution of  over  $8,000,  already  in  the  pocket  of 
the  claimant,  for  arms  not  embraced  at  all  in 
this  voucher.  A  reduction  of  the  price  was 
made,  not  only  of  the  472  muskets  in  ibis 
voucher,  but  of  over  800  other  muskets  long 
since  paid  for;  and  the  supposed  overpavment 
on  account  of  these  latter  was  deducted  from 
the  amount  certified  to  be  payable  in  the  last 
voucher. 

The  appearance  of  the  claimant  before  the 
Ordnance  Board  cannot,  of  course,  prejudice 
his  right  to  recover  this  debt. 

The  Board  took  cognizance  of  the  matter 
solely  upon  the  action  of  the  War  Department. 
The  claimant  protested  before  it  that,  as  his 
arms  were  accepted  after  inspection  by  Govern- 
ment authority,  the  United  States  could  not 
rightfully  decline  to  pav  for  all  so  accepted.  In 
other  words,  he  deniea  there,  as  he  bad  the 
riffht  to  do,  that  there  was  power  anywhere  to 
release  the  Gk)vemment  from  the  obligation  of 
its  contract  with  him. 

He  was,  at  the  same  time,  not  unwilling  to 
aid  the  Board  or  the  War  Diepartment  in  any 
proper  investigation  of  the  facts  of  the  case. 

Mr,  Justice  Davis  delivered  the  opinion  of 
the  court: 

It  is  impossible  to  escape  the  conclu8lon,after 
reading  the  evidence  which  the  Court  of  Claims 
incorporates  with  its  finding  of  facts  in  t&ls 
case,  that  the  arms  obtained  by  the  Government 
from  Justice  were  unserviceable  and  even  un- 
safe for  the  troops  to  handle,  whether  thry 
were  equal  to  the  sample  arm  f  umiahed  by  him 
or  not.  It  is  true  they  had  been  accepted  by 
Lieutenant  Tread  well,  with  whom  the  contract 
of  purchase  was  made,  after  inspection  by  sab^ 
ordinates  appointed  by  him;  but  when  difliculty 
arose  in  relation  to  them  he  said,  in  Justification 
of  his  conduct,  and  to  show  his  interpretation 
of  the  contract,  that  he  had  instructed  these  in- 
specting officers  to  reject  all  the  arms  that,  in 
their  opinion,  were  not  good  and  In  all  respecu 
fit  for  use  in  the  field.  That  the  duty  with 
which  these  officers  was  charged  was,  to  say  the 
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least,  negligently  performed  is  evident  from  the 
result  of  the  subsequent  inspection  which  was 
ordered.  This  inspeotion  was  in  response  to 
serious  complaints  from  three  regiments  of 
Pennsylvania  volunteers  which  had  been  armed 
with  the  muskets  in  controversy.  The  arms  of 
each  regiment  were  inspectea  by  a  separate 
commissioned  officer  of  experience,  and  all 
united  in  condemning  them  as  worthless  and, 
indeed,  dangerous  to  those  using  them. 

In  this  state  of  case,  the  Chief  of  the  Ordnance 
Bureau  informed  the  Secretary  of  War  that  he 
•deemed  it  his  duty  to  withhold  payment  of  one 
of  the  vouchers  given  for  these  arms  until  the 
matter  could  be  further  investigated,  and  rec- 
ommended reference  of  the  entire  subject  to 
the  commission  then  sitting  in  Washington, 
which  had  been  constituted  by  the  proper  au- 
thority "to  audit  and  adjust  all  contracts,  or- 
ders and  claims  on  the  War  Department  in  re- 
spect to  ordnance,  arms  and  ammunition."  In 
accordance  with  this  recommendation  the  case 
was  referred  to  this  commission,  which,  after 
full  investigation  and  a  patient  hearing  given  to 
Justice,  reported  that  he  had  not  fullfllled  his 
obligation  to  furnish  "a  serviceable  arm"  to  the 
Government,  and  fixed  a  basis  on  which  the  ac- 
count should  be  settled.  This  basis  of  settle- 
ment was  adopted,  and  in  accordance  with  it 
the  Secretary  of  the  Treasury,  on  the  8th  of  De- 
cember, 1862.  pursuant  to  a  requisition  of  the 
War  Department,  drew  his  warrant  on  the  Treas- 
urer of  the  United  States  in  favor  of  Justice  for 
the  amount  found  due  by  the  accounting  offi- 
cers, which  was  transmitted  to  him,  and  receipt 
-of  it  acknowledged  by  letter.  A.fter  waiting 
until  the  five  years'  limitation  to  actions  of  this 
kind  had  nearly  expired,  he  brings  this  suit  to 
recover  the  balance  of  the  claim,  according  to 
the  original  contract  price,  and  the  question  is. 
can  he  maintain  it? 

In  the  nature  of  things,  during  such  a  war 
as  we  have  just  passed  through, contracts  would 
in  many  instances  be  made  by  some  of  the  nu- 
merous subordinates  intrusted  with  that  duty,  in 
disregard  of  the  righU  of  the  Gk)vemment.  or  if 
properly  made,  would  be  so  unfaithfully  exe- 
cuted that  the  public  service  would  sufFer  unless 
their  further  execution  were  arrested.  Although 
every  just  government  is  desirous  of  making 
full  compensation  to  its  creditors  in  all  cases  of 
fair  dealing,  it  cannot  afford  to  recognize  this 
rule  where  an  imposition  has  been  practiced 
upon  it.  Of  necessity  it  acts  through  agents, 
and  cannot,  therefore,  assure  its  own  protection 
as  natural  persons  in  dealing  with  each  other. 
What,  then,  was  the  proper  course  for  the  Gov- 
ernment to  pursue  in  relation  to  these  disputed 
claims?  To  pay  them,  in  the  existing  condition 
of  the  country,  would  set  a  bad  example  and 
lead  to  the  most  ruinous  consequences,  and  to 
withhold  payment  altogether  until  Congress  or 
the  Court  of  Claims  should  act,  would  be,  in 
•case  the  claim  should  prove  to  be  meritorious, 
a  hardship.  Common  fairness  required  that 
some  mode  should  be  adopted  for  the  sp€«dy  ad- 
justment of  these  differences  between  the  cred- 
itor and  the  Government,  and  what  better  mode 
for  the  accomplishment  of  this  object  than  the 
.appointment  of  a  commission  of  intelligent  and 
disinterested  persons  to  hear  the  respective  par 
ties  and  to  settle  the  allowance  to  be  made?  We 
>know  by  the  history  of  the  times,  that  several 
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commissions  for  this  purpose  were  appointed 
during  the  war,  and  the  record  discloses  the 
fact  that  when  this  controversy  arose  there  was 
one  sitting  in  this  city,  constituted  by  the  Sec- 
retary of  War  under  the  authority  of  the  Presi- 
dent, to  audit  and  adjust  claims  of  like  charac- 
ter. It  is  fair  to  presume,  in  the  absence  of  any- 
thing in  the  record  to  the  contrary,  that  the 
creation  of  this  commission  was  a  necessity  pro- 
duced by  the  number  and  magnitude  of  the 
claims  presented  to  the  Ordnance  Bureau  which 
the  head  of  it  deemed  unjust  and  was,  there- 
fore, unwilling  to  pay.  This  commission,  like 
all  others  with  similar  authority,  possessed  no 
judicial  power,  nor  did  it  attempt  to  exercise 
any.  It  could  not  compel  a  claimant  to  appear 
before  it  and  submit  to  its  action,  nor  would  its 
decision,  in  case  there  were  no  adversary  party, 
have  any  conclusive  effect.  If,  on  the  contrary, 
the  party  whose  claim  was  disputed  went  before 
it,  participated  in  its  proceedings,  and  took  the 
sum  found  to  be  due  him  without  protest,  he 
cannot  afterwards  be  heard  to  say  that  he  did 
not  accept  this  in  full  satisfaction  of  his  demand. 
This  voluntary  submission  and  reception  of  the 
money  is  an  acceptance  on  the  part  of  the  claim- 
ant of  the  mode  tendered  him  by  the  Govern- 
ment for  the  settlement  of  his  disputed  claim, 
and  precludes  him  from  any  further  litigation. 

It  is  always  in  the  power  of  parties  to  Com- 
promise their  differences.  One  way  of  doing 
this  is  by  arbitrators,  mutually  chosen ;  but  from 
such  submission  neither  party  is  at  liberty  to 
withdraw  after  the  award  is  made.  The  con- 
dition of  the  Government  creditor  is  better  than 
this,  for  if  dissatisfied  with  the  allowance  made 
him  by  the  commission,  he  can  refuse  to  receive 
it,  or  can  accompany  his  receipt  of  it,  if  he 
chooses  to  take  it.  with  a  proper  protest.  This 
protest  is  necessary  to  inform  the  Government 
that  the  compromise  is  rejected,  and  that  this 
rejection  leaves  the  claimant  free  to  litigate  the 
matter  in  dispute  before  the  Court  of  Claims. 
If  with  this  knowledge  and  under  these  circum- 
stances the  money  is  paid,  there  can  be  no  just 
cause  of  complaint  on  either  side,  and  the  status 
of  the  parties  is  not  affected  by  anything  which 
transpired  before  the  commission. 

These  views  dispose  of  this  case.  If  it  be 
conc<Hled  that  the  guns  obtained  from  Justice 
were  equal  to  the  sample  furnished,  still  it  is 
manifest  they  were  not  a  serviceable  arm, 
and  were  besides  unsafe,  and  that  the  Govern- 
ment withheld  the  payment  of  the  voucher  be- 
cause the  contract,  in  the  opinion  of  the  Ord- 
nance Bureau,  was  unfaithfully  executed.  The 
contract,  with  the  accompanying  papers,  were 
referred  to  the  Ordnance  Commission.  Justice 
appeared  before  it  to  contest  the  position  of  the 
Cfovernment  and,  although  he  offered  no  evi- 
dence, argued  his  case  in  writing.  And  as  if  to 
leave  no  doubt  of  his  intention  to  abide  the  re- 
sult, he  succeeded,  two  weeks  after  the  com- 
mission had  reported  on  the  matter  to  the  Chief 
of  Ordnance,  in  getting  an  error  against  htm 
corrected.  And  when  this  was  done,  and  the 
account  stated  in  conformity  with  this  correc- 
tion, he  receives  the  amount  allowed  him  with- 
out an  intimation  of  dissatisfaction.  It  is  diffi- 
cult to  suppose  that  at  this  time  he  had  any 
other  purpose  than  to  acquiesce  in  the  decii^ioa 
which  was  made.  If  his  purpose  were  differ- 
ent, why  the  long  delay  in  instituting  suit?    It 
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is  hard  to  belieye  that  the  course  subsequently 
taken  was  not  the  result  of  an  afterthought. 

Tlie  recent  cases  in  this  court'  of  U.  8.  y. 
Adams,  7  Wall..  468  I74U.  8..  XIX..  249], and 
U.  8.  y.  Child  [ante,  862].  are  like  this  in  prin- 
ciple, although  they  contain  some  elements  not 
applicable  here. 

The  judgment  of  the  Court  of  CUmM  «  reversed, 
and  this  cause  is  remanded  to  that  Courts  with  in- 
struetions  to  dismiss  the  petition. 

Cited— 17  WaU.,T3:  22  WaU.,60Q;  92 U.  8., 888;  94 
U.S.,  404;  106  (J.  8..G96. 


ARTHUR  LEARY  bt  al.,  AppU., 

V. 

UNITED  STATES. 

(See  8.  C.  14  Wall..  607-613.) 

Charterer,  when  considered  owner  of  vessel — con- 
struction of. 

1.  If  the  charter-party  let  the  entire  vessel  with 
a  transfer  of  its  oommand  and  posseeslon  and  con- 
sequent control  over  its  navlffatfon  to  the  charterer, 
he  will  generally  be  considered  as  owner  for  the 
voyadfe  or  service  stipulated. 

2.  Tr  the  charter-party  let  only  the  use  of  the  ves- 
sel, the  owner  at  toe  same  time  retaining  its  oom- 
mand and  possession,  and  control  over  its  naviga- 
tion, the  charterer  is  a  mere  contractor  for  a  desig- 
nated service,  and  the  duties  and  responsibilities  of 
the  owner  are  not  changed. 

8.  Stipulations  in  a  charter  of  a  vessel  to  the  Gov- 
ernment that  the  general  owners  shall  keep  the  ves- 
sel in  good  condition  during  the  existence  of  the 
charter  and  receive  on  board  certain  goods  at  the 
request  of  the  Government,  and  refuse  to  receive 
other  goods  without  its  assent,  are  conclusive  that 
the  possession  and  control  of  the  vessel  had  not 
passed  to  the  Government,  but  had  been  retained 
by  the  general  owner. 

4.  Under  a  clause  in  the  charter-party,  by  which 
the  Government  agreed  that  in  case  the  vessel 
should  be  destroyed  or  damaged  by  any  extraordin- 
ary marine  risk.the  owners  should  be  indemnified : 
held,  that  a  collision  with  a  sunken  anchor  in  the 
harbor  was  an  ordinary  risk  for  which  the  Govern- 
ment is  not  liable. 

[No.  282.] 

Arffued  Nov.  U,  1872.    Bedded  Nob.  26,  1872. 

APPEAL  from  the  Court  of  Claims. 
The  petitioners  in  the  court  below  claimed 
$95,687.15.  for  damages  growing  out  of  the 
charter  to  the  United  States  of  their  steamer 
called  The  Mattano. 

Nov.  19.  1862.  thev  chartered  to  the  United 
States,  the  steamer  Mattano,  for  the  military 
service  of  the  Government,  at  the  rate  of  $250 
per  day  for  every  day  the  vessel  should  be  re- 
tained In  service.  The  substance  of  the  char 
ter  is  given  in  the  opinion. 

During  the  charter,  while  The  Mattano  was 
lying  at  a  wharf  at  Port  Royal.  S.  C. ,  the  mili- 
tary harbor  master  ordered  the  master  of  The 
Mattano  to  bacls  out  his  boat,  to  make  room  for 
another.  The  master  of  The  Mattano  objected 
to  doing  so,  as  it  was  dangerous:  but  he  was 
ordered  peremptorily  to  do  it.  In  executing 
this  order.  The  Mattano  struck  on  the  fluke  of 
a  sunken  anchor,  which  caused  her  to  sink. 

This  accident  was  not  due  to  any  want  of 
skill  on  the  part  of  the  master  and  crew  of  The 
Mattano. 

The  Court  of  Claims  rendered  a  decree  ad- 
verse to  the  petitioners,  and  they  appealed  to 
this  court. 
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Messrs.  Chipman  and  Hosmer  and  Thoos* 
as  J*  Dvrantf  for  appellants. 

Messrs.  Geo.  H.  wllliamim  Atty.Oen,,  C. 
H.  Hill,  Asst.  Atty-Gen.,  for  appellee. 

Mr.  Justice  Field  delivered  the  opinion  of 
the  court: 

The  appellants  seek  a  reversal  of  the  decree 
in  this  case,  on  grounds  which  amount  substan- 
tially  to  these:  1.  That  the  United  States  were 
the  owners  of  the  injured  vessel,  by  the  terms, 
of  the  charter-party,  during  the  continuance  of 
the  service  stipulated,  and.  were  consequently » 
responsible  for  the  damages  sustained  by  the 
vessel,  whilst  engaged  in  the  service.  2.  That 
the  damages  to  the  vessel  were  occasioned  bj 
her  running  an  eztraordinai^  marine  risk  un> 
der  oompubion  from  the  United  States  and  for 
indemnity  against  such  damages  the  charter- 
party  stipulated. 

There  is  no  doubt  that  under  some  forms  of 
a  charter-party  the  charterer  becomes  the  own- 
er of  the  vessel  chartered  for  the  voyage  or  serv- 
ice stipulated  and.  consequently,  becomes  sub- 
ject to  the  duties  and  respoosibilities  of  owner- 
ship. Whether  in  any  pArticular  case  such  re- 
sult follows  must  depend  upon  the  terms  of  the 
charter-party  considered  in  connection  with  the 
nature  of  the  service  rendered.  The  question 
as  to  the  character  in  which  the  charterer  is  to 
be  treated  is.  in  all  cases,  one  of  construction.  If 
the  charter-party  let  the  entire  vessel  to  the 
charterer  with  a  transfer  to  him  of  its  oommand 
and  possession  and  consequent  control  over  iia 
navigation,  he  will  generally  be  considered  a» 
owner  for  the  voyage  or  service  stipulated. 
But.  on  the  other  hand,  if  the  charter-party  let 
only  the  use  of  the  vessel,  the  owner  at  the 
same  tlmeretainingitscommand  and  possession 
and  control  over  its  navigation,  the  charterer  is 
regarded  as  a  mere  contractor  for  a  designated 
service,  and  the  duties  and  responsibilities  of 
the  owner  are  not  changed.  In  the  first  case, 
the  charter-party  is  a  contract  for  the  lease  of 
the  vessel;  in  the  other,  it  is  a  contract  for  tt 
special  service  to  be  rendered  by  the  owner  of 
the  vessel. 

In  examining  the  adjudged  cases  on  this  sub- 
ject we  find  some  diiierences  of  opinion,  es- 
pecially in  the  earlier  cases,  as  to  the  effect  to 
be  given  to  certain  technical  terms  used  in  the 
charter-party  in  determininf^  whether  the  in- 
strument parts  with  the  entire  possession  and 
control  of  the  vessel,  but  no  difference  as  to  the 
rule  of  law  applicable  when  the  construction  is 
settled.  All  the  cases  agree  that  entire  oom- 
mand and  possession  of  the  vessel,  and  conse- 
quent control  over  its  navigation,  must  be  sur- 
rendered to  the  charterer  before  he  can  be  held 
as  special  owner  for  the  voyage  or  other  serv- 
ice mentioned.  The  retention  by  the  gineral 
owner  of  such  command,  possession  and  con- 
trol is  incompatible  with  the  existence  at  the 
same  time  of  such  special  ownership  in  the  char- 
terer. Christie  v.  Letois,  2  Brod.  &  B. .  410.  434 ; 
Marcardier  v.  The  Chesapeake  Ins,  Qf,,  8 
Cranch,  89.  49;  The  Volunteer,  1  Sumn..  551, 
556;  Drinkwater  v.  The  Spartan.  Ware,  14^. 
154;  Donahoe  v.  KetteU,  1  Cliff.,  135;  Holi. 
Ship.,  461-471. 

If.  now.  in  the  light  of  these  observations,  we 
look  at  the  charter-party  in  this  case,  we  shall 
find  little  difficulty  hi' disposing  of  the   firsi 
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ground  for  reyersal  presented  by  the  appellants. 
The  vessel  here  was  chartered  for  th?  purpose 
of  plving  in  the  harbor  of  Port  Royal,  in  South 
Carolina,  or  for  such  other  service  as  the  Gov- 
ernment might  designate,  and  the  provisions 
which  the  charter-party  contains  on  the  p^rt  of 
the  owners  sound  onjy  in  covenant.  But  if 
they  engage  that  during  the  existence  of  the 
charter  the  vessel  shall  be  kept  tight,  stanch, 
well  fitted,  tackled  and  provided  with  every 
requisite,  and  with  the  necessary  men  and  pro- 
visions; that  the  whole  of  the  vessel,  with  the 
exception  of  the  necessary  room  for  the  accom- 
modation of  thei  crew  and  the  storage  for  the 
cables  and  provisions,  shall  be  at  the  sole  use 
and  disposal  of  the  Government;  that  no  goods 
or  merchandise  shall  be  laden  on  board  other- 
wise than  from  the  Gk)vemment,  or  with  the  as- 
sent of  its  agent,  on  pain  of  forfeiture  of  the 
amount  that  may  become  due  on  the  charter; 
and  that  the  owners  will  receive  on  board  all 
lawful  goods  and  merchandise  which  the  Gov- 
ernment may  think  proper  to  ship.  In  consid- 
eration of  these  stipulations  the  United  States 
agree  that  the  owners  shall  receive  the  sum  of 
$250  per  day  for  each  day  the  vessel  is  retained 
under  the  charter,  and  that  they  will  supply 
the  vessel  with  coal;  and  in  case  the  vessel, 
whilst  executing  the  orders  of  the  Ck>vernment, 
shall  be  destroyed  or  damaged  by  a  hostile  force 
or  by  being  compelled  to  run  any  extraordinary 
Ferine  risK,  that  the  owners  shaU  be  indenmi- 
ficd. 

The  stipulations  here  designated  on  the  part 
of  the  owners  imply  the  poraession  and  com- 
mand of  the  vessel  by  Uiem,  and  would  be  in- 
consistent with  such  possession  and  command 
by  the  Government. 

Stipulations  that  the  general  owners  shall 
keep  the  vessel  in  good  condition  during  the 
existence  of  the  charter  and  receive  on  board 
certain  goods  at  the  request  of  the  (government 
and  refuse  to  receive  other  goods  without  its 
assent,  would  be  out  of  place  and  inappropriate 
if  the  Government  were,  at  the  same  time,  special 
owners  of  the  vessel  for  the  service  stipulated, 
having  the  vessel  in  its  entire  possession  and 
control.  Great  weight  was  given  to  similar 
clauses  by  the  King's  Bench,  in  Campion  v.  Sa- 
viUe,  2  Barn.  &  A.ld.,  511,  and  by  the  Supreme 
Court  of  New  York,  in  CUvrkaon  v.  Ede»,  4 
Cow.,  477.  In  each  of  these  cases  they  were 
held  conclusive  that  the  possession  and  control 
of  the  vessel  had  not  passed  to  the  charterer, 
but  had  been  retained  by  the  general  owner. 

The  fact  that  the  service  stipulated  in  the 
present  case  was  to  be  rendered  for  the  Govern- 
ment cannot  alter  the  natural  import  of  the 
terms  used  in  the  charter-party,  or  change  its 
construction,  although  in  a  doubtful  case  that 
fact  might  be  entitled  to  much  consideration. 

2.  The  second  ground  presented  by  the  ap- 
pellants for  a  reversal  of  the  decree  is  readily 
answered.  The  risk  that  the  vessel  incurred  in 
complying  with  the  orders  of  the  harbor  mas- 
ter was  not  an  extraordinary  marine  risk  with- 
in the  meaning  of  the  charter  imrty.  The  term 
extraordinary  is  there  used  to  distinguish  an  un- 
usual risk  which  the  vessel  might  be  compelled 
to  run  by  order  of  the  Government,  from  those 
risks  which  would  be  covered  bv  an  ordinary 
marine  policy,  and  which  mi^ht  be  expected  to 
arise  from  the  service  in  which  the  vessel  was 

See  14  Wall. 


engaged.  The  contract  of  the  (government  was 
not  intended  to  apply  to  the  usual  risks  attend- 
ant upon  the  performance  of  a  service  such  as 
was  here  mentioned,  bnt  the  risks  outside  and 
beyond  them. 

The  risk  incurred  was  of  a  possible  collision 
with  a  sunken  anchor  in  the  harbor.  This  was 
an  ordinary  risk  which  every  vessel  must  run 
that  enters  a  harbor,  and  is  one  which  every 
marine  policy  covers. 

Decree  affirmed, 

Cited-78  N,  Y.,  61;  20  Am.  Bep.,  731  (05  Me..  643> 


JOHN  T.  DELMA8,  Plff,  in  Err,, 

MERCHANTS'    MUTUAL    INSURANCE 

COMPANY,  JOHN  HENDERSON  bt  al. 

(See  S.  C,  14  Wall.,  061-670.) 

Stats  Court  dscitum  a»  to  control  payable  in 
Confederate  money,  when  reviewable  in  t?ii^ 
court — subeequent  ConstitutioncU  protidon — 
9tamp$,  when  not  necessary  to  contract. 

1.  A  dpcfslon  of  a  State  Court,  that  a  oontraot  of 
which  the  coDSlderatlon  was  Gonfederate  money 
was  void,  does  not  of  itself  raise  one  of  those  fed* 
eral  questions  which  belong  to  this  court  to  settle, 
when  made  upon  the  general  prindplee  of  public 
policy. 

2.  But  when  the  court  expressly  rests  its  decision 
of  the  same  question  on  a  state  constitutional  pro- 
vision, which  declares  all  contracts,  the  considera> 
tion  of  which  was  (Confederate  money,  to  be  void» 
and  on  no  other  ground,  this  court  has  Jurisdiction 
of  the  question  whether  that  provision  is  in  con- 
flict with  the  (Constitution  of  the  United  States. 

3.  Where  the  contract  was  valid  when  made,  any 
subsequent  constitutional  provision  which  make» 
it  void,  is  in  violation  of  the  Federal  Oonstitution 
on  the  subject  of  impairing  the  obll(ration  of  con- 
tracts. 

4.  The  State  Court  erred  in  deciding  that  the  con* 
tract  was  void  by  reason  of  the  said  subsequent 
constitutional  provision  of  the  State  concerning 
contracts  for  which  Confederate  notes  were  the 
consideration. 

5.  Stamps  are  not  necessary  on  the  extension  of 
time  for  the  payment  of  a  note,  and  on  the  re> 
inscription  of  a  mortgage. 

[No.  227.] 
Argued  Nov.  IS,  187B,    Decided  Nov.  25, 187S, 

IN  ERROR  to  the  Supreme  Court  of  the  State 
of  Louisiana. 

In  the  Fifth  District  Court  of  New  Orleans,. 
Bressole  Gilbert  and  wife  brought  suit  against 
one  Joseph  Menard,  and  procured  an  order  to 
sell  certain  real  property  belonging  to  him,  to 
satisfy  their  claim. 

The  property  of  Joseph  Menard  was  sold  by 
the  sheriff  to  John  Henderson,  for  $5,625  cash,, 
and  according  to  the  practice  in  Louisiana, 
Henderson  paid  to  the  sheriff  the  amount  due 
to  the  judgment  creditor,  with  costs,  charges, 
taxes,  etc.,  and  retained  in  his  own  hands  the 
remainder,  $3,499.07,  to  be  by  him  applied  to 
the  payment  of  the  mortgages  subsequent  to 
those  of  the  judgment  creditor.  This  sale  took 
place  July  1,  1867. 

Aug.  1,  1867,  The  Merchants'  Mutual  Insur- 
ance Company  of  New  Orleans  brought  suit 

Note.— Contract*  payable  in  Confederate  notes: 
tender  of.  See  note  to  Thorington  v.  Smith,  75  U. 
S.,  XIX.,  381. 

WJiat  latDs  are  void  as  impairing  the  obUaatUm  of 
contracts.  See  note  to  Fletcher  v.  Peck,  10  IT.  8.  (6 
Cranch),  67. 
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in  the  Fifth  District  Court  of  New  Orleans,  in 
a  form  of  action  peculiar  to  the  Louisiana 
practice,  alleging  themselves  to  be  owners  of  a 
promissory  note  of  $5,000,  sub^'cribed  by  Jo 
fleph  Menard,  dated  May  28,  1857,  at  one  year, 
and  that  the  note  was  secured  by  mortgage  on  the 
same  property  which  Henderson  had  bought  at 
sheriff's  sale;  the^  prayed  for  judgment  against 
Henderson,  makmg  the  property  he  had  pur- 
•chased  liable  for  their  claim. 

In  consequence  of  this  proceeding  of  the 
Merchants'  Mutual  Insurance  Company,  Au- 
gust 9,  following,  Henderson  applied  by  peti- 
tion to  the  fifth  district  court  from  which  the 
writ  he  purchased  under  had  issued,  setting  out 
the  fact  of  his  purchase,  its  terms  and  condi- 
tions. He  set  out  that  various  mortgages  ex- 
isted on  the  property  subsequent  in  date  to  the 
one  under  which  he  had  purchased  and  de* 
^ilared  himself  ready  to  pay  to  the  parties  the 
•$8,4i49.07  he  had  retained,  but  was  unable  to 
•decide  on  their  conflicting  claims. 

He  also  alleged  that  the  Merchants'  Mutual 
Insurance  Company  had  instituted  in  the  Fifth 
District  Court  of  New  Orleans  a  suit  against 
him,  Henderson,  and  Joseph  Menard,  to  make 
the  same  property  he  (Henderson)  had  pur- 
•chased  at  the  sheriff's  sale  subject  to  a  mort- 
gage of  $5,000,  made  May  19, 1857. 

He  further  alleged  that  he  had  been  garnished 
by  John  T.  Defmas,  a  mortgage  creditor  of 
Joseph  Menard  in  the  sum  of  $4,560. 

He  prayed  for  an  injunction  against  the  Mer- 
•chants'  Mutual  Insurance  Company  restraining 
it  from  proceeding  against  the  property,  and 
for  an  order  to  all  the  parties  setting  up  claims 
against  the  property  to  interplead  as  to  the  bal- 
ance in  his  hands,  of  $8,499.07. 

John  T.  Delmas  answered  that  he  obtained  a 
judgment  against  Joseph  Menard  in  the  Second 
District  Court  of  New  Orleans,  and  on  fl.  fa. 
issued  on  said  judgment,  seized  the  surplus  of 
the  price  of  the  property  in  the  hands  of  John 
Henderson,  which  he  (Henderson)  had  bought 
under  the  execution  against  Menard;  and  that 
by  reason  of  his  judgment,  the  said  seizure,  and 
his  mortgage,  he  was  entitled  to  the  money  in 
Henderson^  hands.    That  his  mortgage  had 

firecedence  over  that  of  the  Merchants'  Mutual 
nsurance  Company. 

He  answered  further,  that  the  mortgage 
•claimed  by  the  said  Company  was  null  and  void 
and  barred,  as  well  as  the  note  it  was  given  to 
secure,  by  prescription.  He  prayed  that  he 
might  be  declared  entitled  to  the  money  in 
Henderson's  hands,  in  preference  to  the  Mer 
chants'  Mutual  Insurance  Company,  and  all 
others. 

The  Merchants'  Mutual  Insurance  Company 
answered  by  a  general  denial,  prayed  that  it 
might  be  paid  by  preference  as  special  mort- 
gagee, and  that  the  claim  of  Henderson,  the 
plaintiff,  and  of  Delmas  and  others,  the  in- 
terveners might  be  rejected. 

They  filed  a  further  answer,  alleging  that  the 
Judgment  obtained  against  Menard  and  Vig- 
naud  was  of  no  validity,  because  the  consider- 
ation of  the  obligation  or  claim  of  Delmas 
against  Menard  was  Confederate  currency,  al- 
though no  such  plea  was  interposed  by  Men- 
ard; that  the  judgment  was  not  res  judicata 
against  respondent,  the  Merchants'  Mutual  In- 
surance Company,  who  claimed  the  right  to 
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interpose  the  illegality  of  the  original  transscv 
tion  in  bar  of  Delmas'  claim  to  be  paid  by  prvt- 
erence;  they  prayed  that  Deknas'  judgment 
should  be  declared  void  and  of  no  effect. 

Other  parties  also  put  in  answers. 

These  issues  were  tried  in  the  Fifth  District 
Court  of  New  Orieans,  May  9.  1868,  when 
judgment  was  rendered  against  Henderson,  Del- 
mas and  others,  and  in  favor  of  the  Merchants' 
Mutual  Insurance  Company. 

The  main  contest  was  between  the  Merchants* 
Mutual  Insurance  Company  and  John  T.  Del- 
mas, the  fifth  district  court  arriving  at  its  conclu- 
sion by  treating  the  Judgment  rendered  by  the 
second  district  court  m  favor  of  Delmas  as  an  ab- 
solute nullity,  on  the  ground  that  the  contract 
involved  in  tlie  suit  in  which  said  judgment  had 
been  rendered  was  based  upon  Confederate 
money. 

When  Delmas  offered  the  record  frooi  the 
second  district  court,  showing  his  judgment, 
the  Merchants'  Mutual  Insurance  Company  of- 
fered to  prove  by  oral  testimony  that  the  judg- 
ment was  based  upon  a  contract,  the  consider- 
ation of  which  was  Confederate  money, to  which 
testimony  Delmas'  counsel  objected  on  the 
pound  that  the  matter  could  not  be  inquired 
mto  collaterally  in  another  court  for  the  pur- 
pose of  treating  the  judgment  as  a  nullity,  but 
the  fifth  district  court  overruled  the  objection, 
and  Delmas'  counsel  took  his  bill  of  excep- 
tions. 

The  defendant,  John  T.  Delmas.  then  ap- 
pealed to  the  Supreme  Court  of  Louiaiana, 
where  the  judgment  of  the  fifth  district  court, 
so  far  as  he,  Delmas,  was  concerned,  was  af> 
firmed. 

Delmas  then  sued  out  a  writ  of  error  to  bring 
the  case  here. 

Mr.  ThoButs  J.  Durant*  for  plaintiff  in 
error. 

Mr.  A.  G.  Riddle*  for  defendant  in  error. 

Mr.  Justice  Miller  delivered  the  opinion  of 
the  court : 

By  the  Civil  Code  of  Louisiana, the  purchaser 
of  property  sold  under  a  mortga^,  retains  in 
his  own  hand  the  amount  which  his  bid  may  ex- 
ceed the  sum  necessary  to  satisfy  the  mortgage, 
and  costs  of  the  proceeding  under  which  it  was 
sold.  For  this  surplus,  he  is  responsible  to  the 
holders  of  other  liens,  if  there  be  any  on  the 
same  property. 

The  case  before  us  is  a  petition  in  the  nature 
of  the  equitable  bill  of  interpleader,  brought  by 
Henderson  to  have  it  determined  by  the  court 
to  which  of  several  claimants  such  a  surplus  in 
his  hands  should  rightfully  be  paid. 

The  contest  finally  became  narrowed  to  Del- 
mas on  one  side  and  the  Insurance  Company 
on  the  other;  and  this  contest  was  decided  by 
the  Supreme  Court  of  Louisiana,  in  favor  of  the 
latter. 

Delmas  has  prosecuted  a  writ  of  error,  and 
relies  upon  two  propositions  ruled  against  him 
by  that  court,  as  brmging  the  case  within  the 
revisory  power  of  this  court. 

1.  The  first  of  these  is  that  the  court  below 
decided  that  a  judgment  in  his  favor,  which  was 
otherwise  conceded  to  be  a  valid  prior  lien,  was 
void  because  the  consideration  of  the  contract 
on  which  the  judgment  was  rendered  was  Con- 
federate money. 
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2.  That  tbe  note  under  which  the  Insurance 
Company  claimed  had  been  extended  as  to  time 
of  payment,  and  the  mortage  given  to  secure 
it  re-inscribed,  without  haying  the  stamps  affixed 
^hich  such  aereements  required. 

1.  In  regard  to  the  first  of  these  propositions 
this  court  has  decided,  in  the  case  of  Thoring 
ion  V.  Smith,  8  Wall.,  I  [76  U.  S.,  XIX.,  361J, 
that  a  contract  was  not  void  because  payable  m 
Confederate  money ;  and,  notwithstanding  the 
apparent  division  of  opinion  on  this  question  in 
the  case  of  ffananer  v.  Woodruff,  10  Wall., 482 
{77  U.  8.,  XIX..  991].  we  are  of  opinion  that 
on  the  ffeneral  principle  announced  in  Tharing- 
Xon  V.  Smith  the  notes  of  the  Ck>nfederacy  actu- 
ally circulating  as  money  at  the  time  a  contract 
was  made  may  constitute  a  valid  consideration 
for  such  contract. 

The  proposition  involved  in  this  conclusion, 
however,  does  not  of  itself  raise  one  of  those 
federal  questions  which  belong  to  this  court  to 
•settle  conclusively  for  all  other  courts.  When 
a  decision  on  that  point,  whether  holding  such 
contract  valid  or  void, is  made  upon  the  general 
principles  by  which  courts  determine  whether 
-a  consideration  is  good  or  bad  on  principles  of 
public  policy,  the  decision  is  one  we  are  not  au- 
thorized to  review.  Like  in  many  other  ques- 
tions of  the  same  character,  the  Federal  Courts 
-and  the  State  Courts,  each  within  their  own 
spheres,  deciding  on  their  own  judgment,  aie 
not  amenable  to  each  other. 

Accordingly,  in  several  cases  coming  here  on 
writ  of  error  to  the  State  Courts  where  the  same 
question  of  the  sufficiency  of  Confederate  mon- 
ey and  the  sale  of  slaves  as  a  consideration  for 
a  contract  was  the  error  complained  of, we  have 
dismissed  the  writ  because  it  appeared  that  the 
State  Court  had  rested  its  decision  on  this  ground 
of  public  policy,  tested  by  which  the  contract 
was  void  when  made.  Bethel  ▼,  Demaret,  10 
Wall..  637  [77  U.  8..  XIX..  1007J;  Bk.  of  W. 
Tenn.  v.  Tfie  Citizens'  Bk.[anU,  5141;  W(yrthy  v. 
Marstan  [p<?*<,82ti] ;  Setder  v.  Haskell  [  ;x»<,827] ; 
Jcteoway  v.  Denton  [ante,  645],  not  reported. 

In  BetJiel  v.  Dema/ret,  the  first  of  these  cases, 
the  opinion  of  the  Supreme  Court  of  the  State 
was  expressly  based  on  the  general  doctrine  and 
the  previous  decisions  of  that  court,  and  not  on 
the  constitutional  provision.  In  the  next  case. 
The  Bk.  of  W,  Tenn,  v.  Oit  Bk,  of  La,,  that 
court  speaks  both  of  the  constitutional  provision 
and  the  adjudications  of  that  court  made  prior 
to  the  adoption  of  the  article  127  of  the  Consti- 
tution. And  as  it  was  apparent  from  the  rec 
ord  that  the  Judgment  of  the  court  of  original 
Jurisdiction  was  rendered  before  that  article  was 
adopted,  we  could  not  entertain  jurisdiction 
when  the  decision  in  that  particular  point  was 
placed  on  a  ground  which  existed  as  a  fact  and 
was  beyond  our  control  and  was  sufficient  to 
support  the  judgment,  because  another  reason 
was  given  which,  if  it  had  been  the  only  one, 
we  could  review  and  might  reverse. 

In  the  case  before  us  tUat  court  say, in  express 
language,  that  they  hold  the  judgment  of  the 
plaintiff  in  error  void  because  the  127th  section 
of  the  State  Constitution  declares  that  it  shall 
be  so  held.  That  article  reads  as  follows:  "All 
agreements, the  consideration  of  which  was  Con- 
federate money,  notes  or  bonds,  are  null  and 
void,  and  shall  not  be  enforced  by  the  courts  of 
this  State."  This  provision  was  made  a  part  of 
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the  Constitution  of  Louisiana  after  the  contract 
now  in  dispute  was  made,  and  if  the  contract 
was  valid  then,  this  provision  clearly  not  only 
impairs  but  absolutelv  destrovs  its  obligation 
within  the  meaning  of  the  10th  section  of  the 
first  article  of  the  Constitution  of  the  United 
States. 

It  has  long  been  settled  that  under  the  Act  of 
Congress  of  1824.  and  by  reason  of  the  pecul- 
iarity of  the  practice  in  the  courts  of  that  State, 
the  opinions  delivered  by  the  appellate  court  of 
Louisiana  are  treated  by  us  as  part  of  the  rec- 
ord, and  are  looked  into  to  learn  what  they  de- 
cided when  their  judgments  are  brought  here 
by  writs  of  error.  Cousin  v.  Blane,  19  How  , 
207  [60  U.  S..  XV.,  604] ;  Almonester  v.  Kenton, 
9  How. ,  9.  So  long  as  they  in  those  opinions 
placed  the  invalidity  of  this  class  of  contracts 
on  the  ground  of  a  public  policy  existing  at  the 
time  the  contract  was  made,  or  so  long  as  they 
left  us  to  infer  that  such  was  the  sround,  hav- 
ing once  before  so  decided ,  the  decision  pre- 
sented no  question  over  which  we  had  any  re- 
visory power.  But  when,  going  a  step  further, 
they  expressly  rest  the  decision  of  the  same 
question  on  the  constitutional  provision  we  have 
quoted,  and  on  no  other  ground,  the  question 
necessarily  arises,  is  that  provision  in  conflict 
with  the  Constitution  of  the  United  States?  And 
the  answer  to  this  question  depends  solely  on 
the  validity  of  the  contract  when  made;  for,  if 
valid,  then  the  Federal  Constitution  protects  it 
from  (Ul  subsequent  Acts  of  state  legislation, 
whether  in  the  form  of  constitutional  or  ordi- 
nary legislative  enactments.  Hart  v.  White 
[ante,  6»6]. 

It  may  he  said  that  since  we  know  that  the 
Supreme  Court  of  Louisiana  has  in  other  cases 
held  this  class  of  contracts  void  in  their  incep- 
tion, for  the  very  reasons  for  which  the  Consti- 
tution annuls  them,  we  are  bound  to  follow  the 
State  Courts  in  that  decision.  But,as  we  have 
already  said,  this  is  not  the  class  of  questions  in 
which  we  are  bound  to  follow  the  State  Courts. 
It  is  not  based  on  a  statute  of  tbe  State,  or  on  a 
construction  of  such  a  statute,  nor  on  any  rule 
of  law  affecting  title  to  lands,  nor  any  principle 
which  has  become  a  settled  rule  of  property,  but 
on  those  principles  of  public  policy  designed  for 
the  protection  of  the  State  or  the  public,of  which 
WR  must  judge  for  ourselves,  as  they  do  when 
the  question  is  fairly  presented. 

Besides,  this  court  has  always  jealously  as- 
serted the  right,  when  the  question  before  it 
was  the  impairing  of  the  obligation  of  a  con- 
tract by  state  legislation,  to  ascertain  for  itself 
whether  there  was  a  contract  to  be  impaired. 
If  it  were  not  so,  the  constitutional  provision 
could  always  be  evaded  by  the  State  Courts  giv- 
ing such  construction  to  the  contract,  or  such 
decisions  concerning  its  validity,  as  to  render 
the  power  of  this  court  of  no  avail  in  uphold- 
ing it  a^inst  unconstitutional  state  legislation. 
Bridge  Prop.  v.  Hoboken  Co..  1  Wall.,  145  [68 
U.  S.,  XVIL,  5761;  J:  B.  Hkv.  SkeUy,!  Black, 
436  [66  U.  S.,  XVII.,  178J. 

These  views  are  in  precise  conformity  to 
what  has  been  held  by  this  court  in  the  analo- 
gous subject  of  slaves  as  a  consideration  of  con- 
tracts made  before  the  abolition  of  slaverjr. 
The  case  of  Worthy  v.  Marston,  decided  at  this 
term,  was  a  writ  of  error  to  the  Supreme  Court 
of  Louisiana,  on  the  ground  that  that  court  had 
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held  such  a  contract  yoid.  And  it  was  urged 
that  it  was  so  held  by  that  court  under  section 
125  of  the  Louisiana  Constitution,  which  de 
clared  contracts  for  slaves  void,  in  the  same 
terms  that  section  127  declared  contracts  for 
Confederate  money  void;  but  this  court  dis- 
'  missed  the  writ  of  error  for  want  of  jurisdiction, 
because  the  Supreme  Court  of  Louisiana  had 
said  in  its  opinion  that  it  did  not  place  the  de- 
cision on  the  constitutional  provision,  but  on 
the  ground  that  the  same  principle  had  been 
promulgated  and  acted  on  in  that  court  before 
the  constitutional  provision  was  adopted. 

Yet,in  the  case  of  Ha/rt  v.  WMte  [ant«,685].  in 
which  the  Supreme  Court  of  the  State  of  Geor- 
gia held  such  a  contract  void  by  reason  of  a 
provision  in  the  Constitution  of  that  State, 
adopted  after  the  contract  was  made,  this  court 
entertained  jurisdiction  and  reversed  the  judg- 
ment. This  was  done  on  the  ground  taken  m 
the  present  case,  namely:  that  the  contract  be- 
ing in  our  judgment  valid  when  made,  any  con- 
stitutional provision  which  made  it  void  was  in 
violation  of  the  Federal  Constitution  on  the 
subject  of  impairing  the  obligation  of  contracts; 
and  any  judgment  of  a  State  Court  resting  on 
such  enactment  of  a  State  Constitution,  after 
the  date  of  the  contract,  must  be  reversed  in 
this  court  on  error. 

We  are  of  opinion, for  these  reasons, that  there 
was  error  in  the  Supreme  Court  of  Louisiana 
in  deciding  tfiat  the  judgment  of  Delmas  was 
void  by  reason  of  the  constitutional  provision 
of  that  State  concerning  contracts  for  which 
Confederate  notes  were  the  consideration. 

As  the  case  must  be  reversed  for  this  reason, 
we  might  pass  without  examination  the  ques- 
tion raised  in  regard  to  the  necessity  of  stamps 
on  the  extension  of  time  for  the  payment  of  the 
note,  and  on  the  re-inscription  of  the  mortgage: 
but  as  that  may  arise  again  in  the  further 
progress  of  the  case,  we  will  dispose  of  it  now. 
As  regards  the  latter,  which  is  the  mere  act  of 
the  party  who  holds  the  mortgage,  wc  are  at  a 
loss  to  perceive  any  ground  on  which  this  act 
of  re-inscription — the  same  as  recording  a  deed 
the  second  time — can  be  held  to  be  an  agree- 
ment requiring  a  stamp.  The  assent  of  the  mort- 
gagor is  not  necessary,  nor  was  it  asked  or 
given.  Nor  do  we  believe  it  was  the  purpose  of 
the  Stamp  Act  to  hold  a  mere  extension  of 
the  time  of  payment,  indorsed  on  the  note, 
without  an V  consideration  for  such  extension, 
or  change  m  any  other  term  or  condition  of 
the  contract,  to  be  an  agreement  requiring  a 
stamp. 

In  the  case  of  Pugh  v.  MeCormiek  [post], 
decided  at  the  present  term,  it  was  held  that 
the  indorsement  of  a  note  by  which  the  bill 
passed  to  the  indorsee,  did  not  require  a  stamp, 
apd  also  that  a  writing  on  the  back  of  the  note 
by  the  indorser  waivmg  demand,  protest  and 
notice,  and  agreeing  to  be  liable  without  them, 
was  good  without  a  stamp.  We  think  this  am 
pie  authority  for  holding  that  a  gratuitous  ex- 
tension of  time  did  not  require  a  stamp,  as  both 
the  writings  relied  on  in  that  case  have  more  of 
the  elements  of  an  agreement  than  the  one  be- 
fore us.  In  the  matter  of  the  stamp,  we  think 
the  court  committed  no  error. 

Bui  for  the  error  first  considered  the  judgment 
is  reversed,  and  the  case  remanded  for  further 
proceedings,  in  cot^ormUy  to  this  opinion, 
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THE  NEW  BEDFORD  AND  NEW  YORK 

STEAM  PROPELLER  COMPANY. 

Appt., 

UNITED  STATES. 
(See  8.  C.  14  Wall.,  670-676.) 
Contract,  tohen  vests  ownership  of  vessel — extent 
of  doomages  for  loss  of  vessel. 

An  agreement  between  the  plaintiff  and  the  Unit^ 
ed  States,  where  the  transmission  of  the  ownership 
of  the  vessel  to  the  United  States  was  oootemplated 
at  the  option  of  the  United  States,ls  not  a  mere  oon^ 
tract  of  affreightment. 

Where  the  plaintiff  was  to  have  no  more  than 
$40, 000  for  the  vessel  If  the  United  States  took  her, 
and  this  sum  mig-ht  be  paid  bv  the  perdian  hire,  ia 
which  case  the  vessel  was  to  beoome  the  property 
of  the  Governmeiit,  the  contract  vested  an  equita- 
ble ownership  in  the  Government. 

Where  the  United  States  became  insurer  against, 
war  risks,  and  the  vessel  was  destroyed  by  such 
risk  before  the  freight  earned  amounted  to  the  ap> 

E raised  value  or  price,  the  plaintiff's  loss  could  not 
ave  exceeded  what  remained  unpaid  of  that  sum, 
and  when  the  plaintiff  has  already  received  that 
sum  it  can  have  no  further  claim. 

[No.  228.] 
Argued  Nov.  IS,  187i.     Decided  Nov.  S5, 1872, 

APPEAL  from  the  Court  of  Claims. 
The  appellants  chartered  the  steamer  Thorn 
to  the  Gk)vernment  by  a  charter  party,  dated 
Apr.  6,  1864,  containing  these  clauses: 

"The  war  risk  to  be  borne  by  the  United 
States,  the  marine  risk  to  be  borne  by  the  owner, 
for  a  period  of  thirty  days,  aqd  as  much  longer 
as  her  services  may  be  required,  to  be  employed 
in  such  service  as  party  of  the  second  part  may 
direct." 

'*The  said  vessel  is  valued  and  appraised  at 
the  sum  of  $40,000.  and  should  she  be  retained 
so  long  in  the  service  of  the  United  States  that 
the  money  paid  and  due  on  account  of  said 
charter  (deducting  therefrom  the  actual  cost  of 
running  and  keeping  in  repair  the  said  veasel 
during  the  said  time,  together  with  a  net  profit 
of  thirty-three  per  cent,  per  annum  oo  satd  ap- 
praised value)  shall  be  equal  to  said  appraised 
value,  then  the  said  vessel  shall  become  the 
property  of  the  United  States,  without  further 
payment  except  such  sum  as  may  then  be  due 
on  account  of  the  services  of  said  vessel,  ren- 
dered under  the  said  vessel's  charter." 

"And  further:  if,  at  any  time  during  the  con- 
tinuance of  this  charter,  the  United  States  shall 
elect  to  purchase  the  said  vessel,  then  they 
shall  have  the  right  to  take  her  at  the  appraised 
value  at  the  date  of  charter,  and  all  money  then 
already  paid  and  due  on  account  of  said  charter 
(deducting  therefrom  the  actual  cost  of  running 
and  keeping  in  repair  the  said  vessel  during  the 
said  time,  together  with  a  net  profit  of  thuty> 
three  per  cent,  per  annum  on  the  original  ap- 
praised value)  shall  apply  on  account  of  the  said 
purchase." 

The  said  steamer  remained  in  the  military 
service  of  the  defendants  until  Mar.  4,  1865, 
when  she  was  sunk  in  Cape  Fear  River,  by  the 
explosion  of  a  torpedo  placed  there  by  the 
enemy.  The  owners  presented  to  the  Govern- 
ment a  claim  of  $40,000  for  the  loss  of  said 
steamer.    This  cl^m  was  transmitted  by  the 
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QaartermaBterOeDeraJ  to  the  Third  Auditor 
Peb.  14,  1866,  by  letter,  as  follows: 

Quartbrmastbr-Oeneral's  Office,  ) 
Washington,  D.  C.  ,  Feb.  U,  1866.  ) 
Sir: 

I  have  the  honor  to  transmit  herewith,  for 
your  information  and  ofQcial  action,  the  final 
account  for  purchase  of  steamer  Thorn,  as  fol- 
lows: 

For  purchase  of  steamer 
Thorn.  By  valuation  as 

per  charter $40,000.00 

By  83  per  cent,  per  annum 
from  12  M.  April  5, 
1864.  to  4  P.  M.  March 

4,  *65 $11,996.11 

By  running  expenses,  11 
months,  at  $2,100  per 
month  $28,100.00 

$75,096.11 
To  amount  received  from 

U.  S.  for  services  from 

12  M.  April  5,  1864,  to 

March  4,  1866  4  P.  M., 

being  333  7-24  days,  at 

$150         $49,975.00 

Less  28  5-24  days  lost. .  .$  8.481.25 

$46,493.75 
Balance  due $28,602.86 

This  vessel  was  sunk  March  4,  1864,4  P.  M., 
near  Fort  Anderson,  it  is  supposed,  by  the  ex- 
plosion of  a  torpedo. 

This  office  is  unofficially  informed  that  ad- 
ditional papers  relating  to  this  claim  have  been 
filed  in  the  office  of  the  Third  Auditor. 
By  order  of  the  Quartermaster- General. 
Very  respectfully,  your  obedient  servant, 

Geo.  D.  Wise, 
Bvt.  Brig. -Gen.  and  Q.  M.  in  charge  8d  Div. 
Hon.  John  Wilson, 

Third  Auditor  Treasury  Department." 

And  June  15,  1866,  the  Third  Auditor  made 
the  following  adjudication : 

Trkasurt  Department,  ) 

Third  Auditor's  Office.  June  15,  1866.  f 

In  pursuance  of  an  Act  of  Congress,  approved 
8d  of  March.  1849,  entitled  ''An  Act  to  Pro- 
vide for  the  Payment  of  Horses  and  Other  Prop- 
erty Lost  or  Destroyed  in  the  Military  Service 
of  the  United  States,'  as  amended  and  corrected 
by  the  5th  section  of  this  Act  of  March  8. 1868. 
it  is  adjudged  by  me  that  there  is  due  from  the 
United  States  to  the  New  Bedford  and  New 
York  Steam  Propeller  Company, for  the  steamer 
Thorn,  destroyed  by  a  torpedo  on  the  4th  day 
of  March,  18(i5,  near  Fort  Anderson,  in  Cape 
Fear  River,  N.  C. ,  while  in  the  military  service 
of  the  United  States,  the  sum  of  twenty-eight 
thousand  six  hundred  and  two  dollars  and  thir- 
ty-six cents  ($28,602.86). 

John  Wilson. 
Third  Auditor." 

The  amount,  so  adjudged  bv  the  Third  Au- 
ditor, was  paid  and  received  by  the  claimant, 
and  no  other  further  sum  was  ever  paid  on  ac- 
count of  the  loss  of  said  steamer. 

The  Court  of  Claims  found  that  the  said 
steamer  when  she  entered  the  service,  and  at 
the  time  of  her  loss,  was  of  the  value  of  $40,000; 
that  the  United  States  never  at  any  time  notified 
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the  claimant  of  their  election  to  purchase  said 
vessel,  or  to  take  her  under  the  accruing  or 
purchase  clauses  of  the  charter-party,  above 
quoted. 

As  a  conclusion  of  law  upon  these  facts,  the 
Court  of  Claims  held  that  the  United  States, 
under  such  a  charter  party,  became  the  equita- 
ble owner  of  the  vessel  to  the  extent  of  the  sum 
earned  over  and  above  the  expenses  and  profits 
stipulated  for,  and  that,  to  the  extent  of  such 
sum,  the  owners  had  received  payment  on  the 
price  of  the  vessel,  and  that  whether  she  was 
taken  by  the  United  States  under  the  option 
given  to  purchase  at  any  time,  or  perished  by 
one  of  the  perils  against  which  the  United  States 
engaged  to  insure,  this  accruing  clause  was 
equally  applicable.  It  was  only  the  balance  due 
on  the  price  of  the  vessel  which  the  original 
owner  could  claim,  and  not  the  amount  of  the 
amount  of  the  valuation. 

The  claimants  appealed. 

Mes$rs.  N.  P.  Chipman  d^  ffasmer,  Thom- 
as J.  Durajitand  C.  F.  Peck,  for  appellant. 

ifeMTf.  WiUianuit^^  6^^.  and  C,  H.  HiU, 
for  appellee. 

Mr.  Jtutiee  Strong^  delivered  the  opinion  of 
the  court: 

The  agreement  between  the  plaintiflfs  and  the 
United  States  was  not  a  mere  contract  of  af- 
freightment. The  vessel,  it  is  true,  was  let  to 
hire  for  an  indefinite  period,  not  less  than  thirty 
days,  and  the  charterers  undertook  to  pay  $150 
for  each  and  every  day  she  might  be  employed 
under  the  contract,  and  to  bear  the  war  risk, 
the  marine  risk  being  borne  bv  the  plaintiffs. 
But,  beyond  this,  the  contract  looked  to  a  sale 
of  the  vessel  to  the  charterers  at  a  stipulated 
price.  Her  value  was  fixed  at  $40,000,  and  it 
was  agreed  that  should  she  be  retained  in  the 
service  of  the  United  States  until  the  money 
paid  and  due  on  account  of  the  charter  should 
be  equal  to  such  value  (after  deducting  there- 
from the  cost  of  running  and  keeping  her  in  re- 
pair, together  with  a  percentage  on  her  ap- 
praised value),  she  should  become  the  property 
of  the  United  States  without  further  payment, 
except  of  such  sum  as  might  then  be  due  on 
account  of  her  hire  under  the  charter.  Another 
clause  in  the  agreement  stipulated,  in  effect, 
that  at  any  time  during  the  continuance  of  the 
charter,  namely:  while  the  vessel  was  employed 
by  the  charterers,  and  until  she  should  be  re- 
turned to  the  owners  at  New  York,  the  United 
States  might  elect  to  purchase  her,  they  might 
take  her  at  her  appraised  value  (viz. :  $40,000), 
in  which  case  all  money  paid  and  due  on  ac- 
count of  the  charter,  aiter  making  the  deduc- 
tions above  mentioned,  it  was  agr^  should  be 
applied  on  account  of  the  purchase.  The  plain 
meaning  of  these  stipulations  is  that  transmis- 
sion of  the  ownership  of  the  vessel  to  the  United 
States  was  contemplated ;  that  the  transmission 
of  ownership  was  to  be  at  the  option  of  the 
United  States ;  that  in  no  event  were  the  plaint- 
iffs to  have  more  than  $40,000  for  her,  and  that 
this  sum  might  be  paid  in  full  by  the  per  diem 
hire,  in  which  case  the  vessel  was  to  become  the 
property  of  the  Government  so  soon  as  the  hire, 
less  the  specified  deductions,  should  equal  in 
amount  the  price  named,  or  at  such  earlier  time 
as  the  United  States  mi^ht  elect  to  take  her  at 
that  price.    The  plaintiffs,  therefore,  were  in 
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no  coDtiogency  entitled  to  more  than  the  price 
fixed  for  the  vessel  by  the  contract.  Whether 
received  as  freight  or  in  direct  payment  of  the 
stipulated  price,  all  money  which  was  paid  them 
or  became  due  to  them,  was  consideration  for 
the  transmission  of  title,  if  the  United  States 
chose  so  to  regard  it.  In  effect,  therefore,  the 
contract  vest^  an  equitable  ownership  in  the 
defendants,  proportioned  to  the  money  paid  and 
due  under  the  charter.  Had  a  third  party,  with 
knowledge  of  the  agreement,  bought  the  vessel 
from  the  plaintiffs,  he  would  doubtless  have  ac- 
quired only  a  right  to  the  purchase  money  re 
maining  unpaid  at  the  time  of  his  purchasie.  If 
the  charterers  had  afterwards  elected  to  take 
the  vessel  during  her  retention  as  purchasers, 
or  had  retained  her  until  the  freight  equaled 
the  price  agreed  upon. 

It  is  true  the  United  States  became  insurers 
against  war  risks,  and  the  vessel  was  de- 
stroyed by  such  a  risk  before  the  freight  earned 
amounted  to  the  appraised  value  or  price.  But 
as  insurers  the^  were  onl^  bound  to  make  good 
the  loss  the  plaintiffs  sustained,  and  as  the  plaint 
iffs  had  agreed  to  sell  for  $40,000,  that  loss 
could  not  have  exceeded  what  remained  unpaid 
of  that  sum.  It  cannot  be  doubted  that  the 
United  States  had  also  under  the  contract  an 
insurable  interest.  Suppose  both  they  and  the 
plaintiffs  had  insured  severally  for  their  inter- 
ests, as  they  might  have  done, with  another  un- 
derwriter, could  more  than  $40,000,  the  value 
of  the  vessel,  have  been  recovered  on  both  the 
ix)licie8?  Hiatwill  not  be  maintained.  Or,  sup 
pose  the  plaintiffs  bad  insured  against  marine 
risks,  ana  the  vessel  had  been  lost  by  one  of 
them.  By  the  contract  they  undertook  such 
risks.  If  the  vessel  had  been  lost  on  the  day 
before  the  freight,  less  the  deductions  agreed 
upon,  would  have  amounted  to  her  entire  value, 
could  the  plaintiffs  have  recovered  the  whole 
$40,000,  and  have  retained  it,  together  with  the 
$89,850  paid  or  due  for  freight?  Would  not  the 
policy  have  inured  to  the  benefit  of  the  United 
States  to  the  extent  of  the  pavments  madeT  To 
hold  that  it  would  not  would  be  giving  to  the 
contract  a  most  unreasonable  construction.  And 
if  not,  how  can  the  plaintiffs  now  be  entitled  to 
the  whole  value  of  the  vessel,  in  addition  to  all 
they  have  received  for  her  hire,  as  if  no  part  of 
her  price  had  been  paid,  or  as  if  the  United 
States  had  no  interest?  We  think  they  are  not 
thus  entitled.  In  our  opinion  the  Government 
had  an  equitable  interest  in  the  vessel  at  the 
time  she  was  lost,  and  as  the  interest  of  the 
plaintiffs  amounted  to  no  more  than  $40,000, 
which  sum  they  have  already  received,  they 
have  no  further  just  claim. 

The  judgment  is  affirmed. 


HARRY  H.  CHRISTMAS  bt  al.,  Appts., 

V. 

W.  A.  GAINES  AND  H.  S.  JULIEN,  Exrs. 

of  John  W.  Russell,  Deceased,  et  al. 

(See  8.  C,  "Christmas  v.  RusselV*  14  Wall.,  89-84.) 

Original  bill — equitable  assignment,  what  is — biU 
of  exchange  or  cheek  is  not — an  order  is, 

'SofTE,— Assignment  of  fund,  etc.,  by  arder^  draft, 
or  check  on  it,  and  in  other  manner.  See  note  to 
Tiernan  v.  Jaokson,  aO  U.  S.  (6  Pet.),  680. 

762 


1.  Where  a  bill  is  easentiaUy  an  orliriaal  one,  and 
not  auxiliary  to  an  action  at  law,  as  where  other 
parties  are  made  in  the  bill  and  different  intereeta 
involved,  the  Jurisdiction  of  the  drouit  oourt  must 
depend  upon  the  citizenship  of  the  parties. 

2.  An  airreement  to  pay  out  of  a  particular  fmid* 
however  clear  in  its  terms,  is  not  an  equitable  as- 
Bicmment. 

8.  To  constitute  an  equitable  assisiiment,  the 
transfer  must  be  such  that  the  fundholder  can 
safely  pay  the  assig'nee.  and  is  compellable  to  do  so, 
althouflrh  forbidden  by  the  assignor. 

4.  A  Dill  of  ezchan^  or  check  is  not  an  equitable 
assignment  nro  tanto  of  the  funds  of  the  drawer  in 
the  hands  of  the  drawee,  but  an  order  to  pay  out  of 
a  specified  fund  is. 

[No.  75.J 
Argued  Nov.  16,  1871.    Decided  Jan.  2i,  1872. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Southern  District  of 
Mississippi. 
The  case  is  stated  by  the  court. 
Messrs.   P.  Phillips  and  /.   2>.  Freeman, 
for  appellants. 

Messrs.  W.  P.  Harris,  J.  H.  Ashion  and 
T.  N.  lAndsey,  tot  appellees. 

Mr,  Justice  Swajme  delivered  the  opinion 
of  the  court: 

This  is  an  appeal  in  equity  from  the  decree 
of  the  Circuit  Court  of  the  United  States  for 
the  Southern  District  of  Mississippi. 

Two  questions  have  been  argued  and  are  pre 
sented  for  our  consideration.    They  are: 

Whether  the  residence  of  the  parties  as  dis- 
closed in  the  record  was  such  as  gave  Uie  court 
below  jurisdiction  of  the  case.  And, 

Whether  William  Yerger  and  Warren  P. 
Anderson  had  such  a  lien,  by  equitable  assign- 
ment, upon  the  fund  in  controversy  as  war- 
ranted the  decree  appealed  from. 

The  solution  of  these  questions  requires  a 
brief  statement  of  the  case  as  it  appears  in  the 
record. 

Richard  Christmas  held  three  notes  of  Lyons 
payable  to  himself,  all  dated  November  90, 1859, 
each  for  the  sum  of  $16,666.50,  and  payable 
respectively,  one,  two  and  three  years  from 
date.  Richard  Christmas  assigned  and  de- 
livered them  to  his  son,  H.  H.  Christmas.  H. 
H.  Christmas  made  a  compromise  with  Lyons 
whereby  these  notes  were  delivered  up  to  the 
maker,  and  he  executed  to  H.  H.  Christmas,  in 
their  stead,  two  notes,  each  for  $8,839.90,  one 
payable  December  1,  1866,  the  other  February 
1,  lt568.  Both  were  secured  by  a  mortgage 
upon  real  estate.  H.  fi.  Christmas  hypothe- 
cated one  of  the  notes  to  Payne,  Huntington  ^ 
Co.,  of  New  Orleans,  to  secure  a  debt  which  he 
owed  them.  Suits  upon  the  notes  were  insti- 
tuted in  the  court  where  this  bill  was  filed.  The 
suit  upon  one  of  the  notes  was  in  the  name  of 
U.  H.  Ctiristmas  for  his  own  use.  The  other 
was  in  his  name  for  the  use  of  Pavne,  Hunt- 
ington &  Co.  A  bill  was  also  filed  m  the  same 
court  to  foreclose  the  mortgage.  It  set  out  the 
rights  of  H.  H.  Christmas  and  of  Payne,  Hunt- 
ington &  Co.  touching  the  notes.  On  the  Ist 
of  May,  1868,H.  H.  Christmas  entered  into  an 
agreement  with  Mary  Christmas,  whereby  in 
consideration  of  her  assuming  the  pavment  of 
the  debt  due  to  Payne,  HunUngton  &  Co.,  he 
transferred  to  her  the  note  hypothecated  to 
them.  Payment  to  them  was  made  out  of  her 
means,  and  they  delivered  up  the  note.  The 
foreclosure  bill  was  amended  by  the  subsUtotion 
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of  her  name  for  that  of  Payne.  Huntington  & 
Co.,  and  an  application,  which  is  still  pending, 
was  made  for  the  like  substitution  in  the  suit 
at  law  upon  the  note  transferred  to  her.  A 
Judgment  was  recovered  upon  the  other  note. 

In  this  condition  of  things  the  complainants 
Hied  their  bill.  It  sieges  the  following  state  of 
facts:  Russell,  now  deceased,  for  himself  and 
the  use  of  the  complainants  other  than  his  ex- 
ecutors, recovered  a  judgment  against  Richard 
Christmas,  which  was  taken  to  the  Supreme 
Court  of  the  United  States  by  a  writ  of  error. 
William  Yerger  and  Warren  P.  Anderson  be- 
came his  sureties  in  the  error  bond.  The  judg- 
ment was  affirmed  by  this  court,  and  the  sure- 
ties thus  became  liable  on  their  bond.  The 
sureties  executed  the  bond  upon  a  promise  of 
indemnity  by  their  principal.  He  subsequently 
gave  them  a  lien  for  this  purpose  upon 
one  of  the  original  notes  of  Lyons.  It  is 
claimed  that  this  lien  attaches  to  the  notes  taken 
in  substitution  for  them.  Richard  Christmas 
is  hopeless! V  insolvent,  and  has  gone  into  bank- 
ruptcy. The  complainants  seek  to  be  subro- 
gated to  the  rights  of  the  sureties  and  to  en- 
force the  alleged  lien  for  the  saiisfaction  of  the 
judgment.  The  bill  alleges  that  the  complain- 
ants are  all  residents  of  the  State  of  Kentucky; 
that  the  defendants.  Richard,  H.  H.  and  Mary 
Christmas,  are  all  residents  of  the  same  State. 
and  that  the  defendants,  Yerger  and  the  legal 
representatives  of  Anderson  and  Lyons,  are 
residents  of  the  State  of  Mississippi. 

No  party  to  the  original  suits  has  had  any 
connection  with  the  filing  of  this  bill .  Lyons, 
the  defendant  in  these  suits,  asks  no  protection 
against  them.  He  did  not  answer  the  bill,  but 
allowed  a  decree  pro  eonfesto  to  go  against  him. 
The  case  which  the  bill  makes  is  wholly  out- 
side of  the  litigation  in  the  suits  at  law.  It  is 
alien  to  every tning  involved  in  those  proceed- 
ings. It  alleges  a  lien  upon  the  liability  of 
Lyons,  prior  and  paramount  to  the  right  of  H. 
H.  Christmas  as  plaintiff  for  his  own  oenefit  in 
one  of  the  suits  at  law,  and  to  that  of  Mary  E. 
Cluistmas  as  cestui  que  vm  in  the  other.  The 
controversy  is  wholly  between  them  and  the 
complainants.  The  bill  is  essentially  an  origi- 
nal one.  In  no  sense  can  it  be  held  to  be  aux 
iliary  or  ancillary  to  the  action  at  law.  Can 
such  a  bill  be  maintained? 

The  Constitution*  article  8,  limits  the  judicial 
power  of  the  United  States  to  ''controversies 
between  citizens  of  different  States."  There 
are  exceptions  which  do  not  affect  this  case, 
and  need  not.  therefore,  be  more  particularly 
adverted  to.  The  Act  of  1789.  sec.  11. 1  Stat,  at 
L.,  78.  declares  that  "no  civil  suit  shall  be 
brought  *  *  *  against  an  inhabitant  of  the 
United  States  by  any  original  process  in  any 
other  district  than  that  whereof  he  is  an  inhab- 
itant or  in  which  he  shall  be  found  at  the  time 
of  serving  the  writ."  The  Act  of  1889,  6 
Stat,  at  L.,  821,  authorizes  the  voluntary  ap- 
pearance of  parties  in  regard  to  whom  there  is 
no  inherent  and  insuperable  jurisdictional  ob- 
jection, in  suits  elsewhere  than  in  the  district 
m  which  they  reside,  or  in  which  they  may  be 
found. 

In  the  light  of  these  provisions  it  is  clear  that 
this  bill  cannot  be  maintained  as  an  original 
one;  and  we  think  it  equally  clear  that  it  can- 
not be  maintained  as  an  auxiliary  or  supplement- 
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ary  bill,  because  it  is  not  one  of  that  character. 
The  casiB  falls  clearly  within  the  rules  laid  down 
by  this  court,  upon  the  subject  of  parties,  in 
Shields y,  Barrow,  17  How.,  180  [58  U.  S..  XV.. 
158].  The  several  adjudications  of  this  court 
upon  the  point  under  consideration  have  been 
referred  to  by  the  counsel  on  both  sides.  Logan 
V.  Patrick,  5  Cranch.  288;  Simms  v.  Quthrie,  9 
Cranch,  19;  Dunn  v.  Clarke,  8  Pet..  1 ;  Clark  v. 
Mathewson,  12  Pet..  170;  Dunlap  v.  Stetson,  4 
Mas..  aA;  Freeman  v.  Howe,  24  How..  450  [65 
U.  8.,  XVL,7491;  Jones y,  Andrewe,  10  WeAl, 
831  [77  U.  8..  XIX.,  9861.  Those  case«  call 
for  a  few  remarks.  In  tne  five  earliest  cases 
the  defendants  in  the  suits  at  law  were  com- 
plainants in  the  suits  in  equity.  In  one  of  them. 
Dunn  V.  Clark,  a  judgment  had  been  recovered 
against  Dunn  and  others  in  the  Circuit  Court  for 
the  District  of  Ohio.  The  plaintiff,  who  was  a 
citizen  of  Virginia,  had  died.  Thp  defendants 
filed  their  bill  in  the  same  court,  praying  for  an 
inlunction  and  a  conveyance  of  the  premises. 
All  the  complainants  and  all  the  defendants  in 
the  chancery  suit  were  citizens  of  Ohio.  This 
court  said:  "The  injunction  bill  is  not  con- 
sidered an  ori^nal  bill  between  the  same  par- 
ties as  at  law,  out  if  other  parties  are  made  in 
the  bill  and  different  interests  involved,  it  must 
be  considered  to  that  extent  at  least  an  original 
bill,  and  the  jurisdiction  of  the  circuit  court 
must  depend  upon  the  citizenship  of  the  par- 
ties." It  was  further  said,  that  as  there  ap- 
peared to  be  matters  of  equity  in  the  case  which 
could  be  investigated  by  a  state  court  it  would 
be  reasonable  and  just  to  stay  all  proceedings 
on  the  judgment  until  the  complainants  should 
have  time  to  seek  relief  from  a  state  tribunal. 
The  decree  of  the  circuit  court  was  modified 
accordingly.  See,  also,  Wilhams  v.  Byrne, 
Hemp.,  478. 

In  Freeman  v.  Hotee,  it  appears  that  White 
had  sued  in  the  Circuit  Court  of  the  United 
States  for  Massachusetts  and  attached  certain 
property  of  the  defendant.  The  propertv  was 
taken  from  the  possession  of  the  Marshal  by  a 
writ  of  replevin  issued  from  a  state  court.  The 
Marshal  appeared  in  that  court  and  set  up  as  a 
defense  that  he  held  the  property  when  it  was 
taken  from  him,  by  virtue  of  process  issued 
from  the  circuit  court.  This  defense  was  over- 
ruled and  the  judgment  against  him  was  af- 
firmed bv  the  Supreme  Court  of  the  State. 
That  judgment  was  reversed  by  this  court 
upon  the  ground  that  the  circuit  court,  having 
first  acquired  possession  of  the  res,  could  not  be 
deprived  of  that  possession  until  the  litigation 
there  was  brought  to  a  close.  This  was  the 
only  'point  involved  in  the  case  and  the  only 
one  decided.  The  learned  judge  who  delivered 
the  opinion  remarked  that  the  Marshal's  pos- 
session might  have  been  protected  by  a  pro- 
ceeding in  equity.  In  that  connection  he  made 
certain  remarks  which  were  entirely  proper  as 
regards  the  facts  of  the  case  before  him,  but  it 
is  a  misapprehension  to  suppose  they  are  of 
universal  application  or  that  they  can  affect  a 
case  of  the  character  of  the  one  under  consid- 
eration. Buck  V.  Colbath,  8  Wall.,  8M  [70  U. 
S..  XVin..257]. 

The  last  of  this  series  of  cases  is  Jones  v. 
Andrews  [supra].  Andrews,  a  citizen  of  New 
York,  recovered  a  judgment  in  the  Circuit 
Court  of  the  United  States  for  the  Western  Dis- 
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trict  of  Tennessee  against  Heed  &  Bryson,  by 
default.  For  the  satisfaction  of  that  jud^ent 
he  sued  out  a  writ  of  garnishment  to  seize  in 
the  hands  of  the  judgment  debtors  the  notes 
to  them  of  Jones,  a  citizen  of  Georgia.  There- 
upon Jones  filed  a  bill  in  equity  in  the  same 
court,  wherein  he  alleged  that  Reed  &  Bryson 
had  transferred  the  notes  to  Andrews  in  pay- 
ment of  their  debt  to  him;  that  they  owed  An- 
drews nothing  when  he  sued  them;  that  the 
judgment  was  obtained  by  collusion  ,*'iimd  that 
the  writ  of  garnishment  was  a  contrivance  to 
enable  Andrews  to  avoid  the  necessity  of  a 
direct  suit  against  Jones,  and  to  deprive  Jones 
of  a  valid  defense  which  he  had  against  the 
notes.  Andrews  appeared  in  the  case  volun- 
tarily. This  court  held  that  the  bill  was  well 
brought  as  an  original  one  under  the  Act  of 
1889rand  also  as  one  incidental  and  auxiliary 
to  the  ffam^hment  proceeding.  On  both  points 
the  judgment  was  correctly  given.  According 
to  the  face  of  the  bill  Jones  was  to  be  as  much 
affected  by  the  garnishment  proceeding,  and  a 
bill  was  as  necessary  for  his  protection  and  to 
the  due  administration  of  justice  as  if  he  had 
been  a  party  to  the  record  in  the  garnishment 
case. 

The  course  indicated  in  Dunn  v.  Clarke 
should  have  been  pursued  in  this  case.  The  bill 
should  have  been  filed  in  the  proper  state  court 
and  an  application  should  have  been  made  to 
the  circuit  court  to  hold  the  proceeds  of  the 
suits  at  law  under  its  control  until  the  right 
to  them  should  have  been  settled  by  an  adju- 
dication of  the  state  court  between  the  con- 
flicting claimants.  There  would  be  no  more 
inconsistency  or  embarrassment  in  these  differ- 
ent proceedings  than  there  is  where  a  mortgagor 
resorts  in  different  courts  to  the  several  remedies 
which  he  is  entitled  to  pursue  at  the  same  time. 
He  may  file  a  bill  to  foreclose  in  one  court,  sue 
at  law  to  recover  his  debt  in  another,  and  bring 
an  action  of  ejectment  to  recover  possession  qi 
the  mortgaged  premises  in  a  third.  Each  of 
such  courts  will  see  in  the  end  that  its  process 
is  not  abused  and  that  no  wrong  is  done  to  the 
debtor. 

The  evidence  relied  upon  to  support  the  al- 
leged lien,  consists,  so  far  as  it  is  necessary  to 
consider  it,  of  letters  from  Richard  Christmas 
to  Yerger,  written  before  Richard  transferred 
to  H.  H.  Christmas  the  notes  originally  given 
to  Richard  by  Lyons.  In  a  letter  of  the  2Sth 
of  October.  1865,  Richard  said:  "I  feel  great 
uneasiness  about  your  liability  on  the  bond  in 
suit  of  Russell  against  me.  I  have  ever  held 
the  Lyons  note  as  sacred  for  the  p^ment  of 
this  debt,  and  have  it  now  in  New  York,  en- 
deavoring to  sell  it  with  the  mortise,  to  pay 
this  debt;  I  expect  to  hear  from  it  daily.  If 
not  sold  I  will  send  it  to  you  as  soon  as  I  re- 
turn." On  the  Uth  of  February,  1866,  he  wrote: 
''  I  could  not  safely  send  you  the  Lyons  note 
by  mail  as  it  is  payable  to  me  or  bearer — hence 
if  lost  might  put  me  to  much  trouble."  On 
the  2l6t  of  the  same  month  he  said:  "You  may 
rest  assured  I  will  protect  you  with  the  Lyons 
note."  In  the  next  letter,  of  the  12th  of  May 
following,  he  announced  the  transfer  of  the 
notes  to  H.  H.  Christmas,  and  said:  *'  In  this  I 
hope  I  have  not  lost  sight  of  my  purpose  to 
protect  you."  These  letters  contain  no  words 
of  transfer,  and  nothing  which  by  construction 
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or  otherwise  can  have  any  effect  Ib  that  way. 
At  most  they  are  only  evidence  of  a  promise  to 
pay  the  judgment,  if  afilrmed,  out  of  the  pro- 
ceeds of  one  of  the  notes,  and  to  send  the  note, 
if  not  sold,  to  Yerger. 

An  agreement  to  pay  out  of  a  particular 
fund,  however  clear  in  its  terms,  is  not  an 
equitable  assignment;  a  covenant  in  the  most 
solemn  form  £u  no  greater  effect  The  phrase- 
ology employed  is  not  material  provided  the  in- 
tent to  transfer  is  manifested.  Such  an  intent 
and  its  execution  are  indispensable.  The  as- 
signor must  not  retain  any  control  over  the 
fund — any  authority  to  collect,  or  any  power 
of  revocation.  If  he  do,  it  is  fatal  to  the 
claim  of  the  assignee.  The  transfer  most  be 
of  such  a  character  that  the  fund-holder  can 
safely  pay.  and  is  compellable  to  do  so,  though 
forbidden  by  the  assignor.  Where  the  trans^ 
is  of  the  character  described,  the  fund-holder  * 
is  bound  from  the  time  of  notice.  Boffert  v. 
Hosack,  18  Wend.,  334;  ITofft  v.  Siory,  3 
Barb..  268;  Dickewon  v.  PkOUps,  I  Barb.,  461; 
Clayton  v.  Fatocet,  2  Leigh,  19;  Hopkins  v.  Bee- 
be,  26  Pa.  St.,  85:  HoUy.  Jackson,  20  Pick..  194. 
A  bill  of  exchange  or  check  is  not  an  equital>le 
assignment  pro  tanto  of  the  funds  of  the  drawer 
in  the  hands  of  the  drawee.  Qmperthtoaite  v. 
Sheffield,  3  X.  Y.,  248.  But  an  order  to  pay 
out  of  a  specified  fund  has  always  been  held 
to  be  a  valid  assignment  in  equity  and  to  fulfill 
all  the  requirements  of  the  law.  Knapp  v. 
Aliford,  10  Paige,  205;  Teates  v.  Orotea,  1  Ves.. 
Jr.,  280;  Bow  v.  Dateson,  1  Ves.,  331;  Morion 
V.  Naylor,  1  Hill. ,  585.  These  views  are  fatal 
to  the  claim  asserted  by  the  complainants  in 
behalf  of*  the  sureties  on  the  bond. 

Upon  both  the  grounds  tohich  have  been  con- 
nderedy  the  decree  of  the  Circuit  Court  must  be 
reversed,  and  the  biU  dismissed.  The  cause  tciU 
be  remanded  with  directions  to  proceed  accord- 
ingly, 

Cited-21  Wall..  440;  100  U.  8.,  477;  9  BeD.,aaB;  B 
Bank.  Reg.,  395 :  18  Bank.  Rog.,  161 :  89  N.  Y.,  518 :  91 
N .  T.,  31 ;  ^  Am.  Hep.,  417  (11  R.  I.,  88) ;  26  Am.  Sep., 
649  (124  Mass.,  61} ;  40  Am.  Rep.,  3K  (73  Me.,  486). 


ELIZA  J.  MAHAN  et  al.,  Appts,, 

V. 

UNITED  STATES. 

(See  8.  C,  14  Wall.,  109-112.) 

Appeals  from  Court  of  Claims—findings  of  fart 

— refusal  to  find. 

1.  The  rules  reg-ulatioff  appeals  from  the  Court  of 
Claims,  allow  nothing  to  be  brought  to  this  court 
for  review  but  questioos  of  law,  leaTlng*  the  Court 
of  Claims  to  find  the  facts. 

2.  If  the  court  does  not  find  the  fact  to  be  as  a 
party  claims  it,  he  cannot,  for  that  reaaon,  briny 
the  whole  testimoay  here  to  show  that  be  was  right. 

3.  If  the  Court  of  Claims  refuses  to  find  as  prayed, 
the  prayer  and  refusal  must  be  made  part  of  the 
record,  so  that  this  court  may  be  able  to  determine 
whether  the  question  Is  one  so  necessary  to  the  de- 
cision of  the  case  that  it  will  send  It  back  for  such 
finding. 

[No.  491.] 

Argued  Dec,  2$,  1871.     Decided  Jan.  tt.  lS7t 

APPEAL  from  the  Court  of  Claims. 
The  case  is  sufficiently  stated  in  the  opdo- 
ion. 
Mr.  R.  M.  Comrine*  for  appellants 
Mr.  B.  H.  Bristow,  SoUdtor-Gen.,  in  op- 
position to  motion. 

81  C.  S. 
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Ahmstrono  v.  Mobhill. 


120-151 


Mr.  Justice  Miller  delivered  the  opinion  of 
the  court: 

The  appellant,  Eliza  J.  Mahan,  alleges  that 
she  filed  a  written  request  to  the  Court  of  Claims 
before  its  decree  was  rendered,  that  it  would 
find,  as  a  matter  of  fact,  that  the  title  and  own- 
ership of  the  property  in  question  was  in  her, 
and  Uiat  she  was  entitled  to  recover  the  proceeds 
thereof,  now  in  the  Treasury ;  and  that  the  court 
refused  to  do  this,  but  found,  to  the  contrary, 
that  she  was  not  the  owner  of  the  captured 
property,  and  was  not  entitled  to  the  proceeds 
of  it  in  the  Treasury. 

Her  counsel  here  claim  that  under  Rule  five. 
reguUiting  appeals  from  the  Court  of  Claims, 
she  is  ndl entitled  to  have  all  the  evidence  which 
was  before  the  Court  of  Claims  brought  here, 
and  have  this  court  decide  the  question  which 
she  propounded  to  that  court. 

And  It  is  argued  that  these  rules,  by  which 
is  probably  meant  the  f^rth  and  fifth  Rules 
regulating  appeals  from  the  Court  of  Claims, 
were  adopted  in  order  and  to  the  end  that  dis- 
puted questions  of  fact  might  be  brought  here 
for  review. 

This  is  a  total  misconception  of  their  spirit  if 
not  of  their  letter.  It  is  not  possible  to  look  at 
the  first  three  rules  adopted  when  the  appellate 
jurisdiction  of  this  court  was  first  Exercised, 
without  seeing  that  the  purpose  was  to  bring 
nothing  here  for  review  but  questions  of  law, 
leaving  the  Court  of  Claims  to  exercise  the 
functions  of  a  jury  in  finding  facts,  equivalent 
to  a  special  verdict,  and  with  like  effect. 

In  practice  it  was  found  that  the  Court  of 
Claims  did  not,  in  many  cases,  make  the  neces- 
sary findmg  of  facts  until  after  they  had  ren- 
dered their  decree,  and  complaints  were  made 
here  that  the  findings  were  often  insutflcient  to 
present  the  law  points  on  which  parties  relied, 
and  of  which  they  desired  a  review  in  this  court. 

To  remedy  these  evils  the  fourth  and  fifth 
Rules  were  adopted  at  the  December  Term,  A. 
D.  1869. 

The  fourth  rec[uires  the  Court  of  Claims  to 
make  and  file  their  finding  of  facts  in  all  cases 
where  an  appeal  can  be  taken,  in  open  court, 
at  or  t)efore  tne  time  of  entering  their  judgment. 
The  fifth  Rule  enables  a  party  to  obtain  a  find- 
ing of  that  court  on  any  question  of  fact  arising 
in  the  case  and  deemed  by  him  essential  to  its 
decision.  He  has  only  to  file  a  written  request 
that,  as  to  that  point,  the  court  will  make  a 
finding.  But  it  was  never  supposed  that  the 
party  would  ask  or  the  court  must  find  the  fact 
to  be  as  the  party  claimed  it,  and  if  they  did 
not,  that  he  could,  for  that  reason,  bring  the 
whole  testimony  here  to  show  that  he  was  right. 
To  do  this  would  be  to  render  useless  all  the 
rules  adopted  by  this  court,  and  to  reverse  the 
system  on  which  we  have  proceeded  from  the 
first. 

*  The  rule  does  say  that  if  the  Court  of  Claims 
refuses  to  find  as  prayed,  the  prayer  and  refusal 
must  be  made  part  of  the  record.  The  remedial 
purpose  of  this  rule  is  that  when  a  party  has. 
in  writing,  indicated  a  specific  question  of  fact 
on  which  he  desires  the  Court  of  Claims  to  make 
a  finding,  and  the  court  has  neglected  or  refused 
to  do  so,  this  court  may  be  able  to  determine 
whether  the  question  is  one  so  necessary  to  the 
decision  of  the  case  that  it  will  send  it  back  for 
huch  finding. 

See  14  Wall.  U,  S.,  Book  20, 


In  the  present  case  the  Court  of  Claims  did 
make  a  very  explicit  finding  on  the  question  of 
fact  presented  bv  the  request  of  plaintiff,  and 
this  IS  all  the  rule  required,  though  the  finding 
Ib  contrary  to  her  averment. 

The  motion  is  ovemUed, 


JAMES  ARMSTRONG  bt  Ah^Piffs.  in  Err,, 

V. 

LOTT  M.  MORRILL. 

(See  S.  C,  U  WaU.,  120-151.) 

Judgment  in  efeetment — aeeeptanee  oftrust^ur- 
tl^er  instructions  to  jury — land  excepted  from 
patent — no  time  runs  againut  theffovemment — 
adverse  possession — continuity  of  possession, 

1.  A  Judgment  for  Dlaintiff  in  ejectment  is  ffood, 
although  it  does  not  find  for  or  against  all  the  par- 
ties mentioned  in  the  different  counts  of  the  deoiara- 
tioD,  if  the  flndiag  conforms  to  two  of  the  counts, 
and  no  motion  in  arrest  of  Judgment  was  made  In 
the  court  l>elow. 

2.  The  mere  making  of  a  trust  deed,  without  any 
acceptance,  expressed  or  implied,  by  the  trustees, 
is  not  sufficient  to  vest  in  the  trustee  the  title  to  the 
land,  and  parol  proof  is  admissible  to  show  that  the 
trust  was  never  accepted. 

3.  Where  the  instructions  given Iwere  in  all  re- 
spects sufficient  to  dispose  of  the  controversy,  it  is 
not  error  to  refuse  to  give  further  instructions. 

4.  Under  the  Virginia  Act  of  June  2, 1788,  the  Gov- 
emor  mav  issue  grants  of  land,  with  reservations  of 
claims  to  lands  Included  in  the  survey,  which  grants 
pass  no  legal  title  to  the  lands  excepted  from  the 
grants.  * 

5.  No  laches  is  to  be  imputed  to  the  government 
and  no  time  runs  against  it,  so  as  to  bar  the  public 
rights.         . 

tf.  Possession,  in  order  that  it  may  bar  a  recovery, 
must  be  continuous  and  uninterrupted,  as  well  as 
open,  notorious,  actual,  exclusive  and  adverse. 

7.  Forfeiture  to  the  State  within  the  period  nec- 
essary to  give  effect  to  the  statute,  has  the  effect  to 
break  the  continuity  of  adverse  possession,  and 
prevents  the  operation  of  the  statute  bar. 

[No.  10.] 
iir^i^  Dec,  5,  6,  1871,  Decided  Jan,  SB,  1872, 

IN  ERROR  to  the  District  Court  of  the  United 
States  for  the  District  of  West  Virginia. 

This  was  an  action  of  ejectment  brought  in 
the  court  below  (originally  in  the  western  dis- 
trict of  Vin^inia.  and  after  the  formation  of  the 
State  of  West  Vir^nia,  prosecuted  in  the  dis- 
trict of  West  Virginia)  for  the  recovery  of  a 
trust  of  fifteen  hundred  acres  of  land,  by  Lott 
M.  Morrill  and  others,  plaintiffs,  against  James 
Armstrong  and  others,  defendants. 

The  defendants  requested  the  court  to  give 
the  following  instructions  to  the  jury,  which 
were  refused : 

First.  That  the  reservation  in  the  patent  to 
Samuel  M.  Hopkins,  dated  July  1,  1796,  was 
of  lands  the  titles  to  which  were  inchoate,  and 
not  of  lands  which  had  been  granted  by  patent 
previous  to  the  date  of  Samuel  M.  Hopkins' 
survey  and  entry. 

Second.  That  said  patent  to  Samuel  M.  Hop- 
kins covered  all  lands  lying  within  the  exterior 
boundaries  of  his  survey,  for  which  patents  had 
issued  previous  to  his  entry,  survey  and  patent, 
and  became  a  junior  grant  to  that  issued  to  A.1- 

XoTS.— .^drerse  poMecwi'm,  what  n&ceeaary  to  con- 
stitute; reciuisites  of.  See  note  to  Rlcard  v.  WiU- 
iama.  20  U.  0.  (7  Wheat.),  59. 

Occupancy  necesMry  to  constitute  advene  posses' 
sion,  8ec  note  to  Swing  v.  Burnet,  86  U.  B.  (11 
Pet.),  41. 
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bert  Gallatin,  and  under  wliich  the  plaintiffs  in 
this  suit  claim. 

Third.  That,  if  the  jiiry  Bliall  believe  from  the 
evidence  that  James  T.  Watison  was  the  owner 
of  the  land  described  in  the  patent  to  Samuel 
M.  Hopkins  at  the  time  the  land  in  controversy 
became  forfeited  to  the  Commonwealth  as  afore- 
said; that  he  was,  Feb.  27.  1835,  and  up  to 
the  time  of  the  forfeiture,  in  the  actual  bona 
fde  possession,  by  himself  r>r  tenant,  of  the  land 
in  controversy  or  any  pnrt  thereof,  under  the 
Hopkins'  patent  aforesaid :  and  that  said  Wat- 
son had. at  thedate  of  such  forfeiture,  discharged 
all  taxes  and  damages  duly  assessed  and  charged 
against  him  on  said  lands,  and  all  such  taxes 
and  damages  as  ought  to  have  been  charged 
thereon  against  him;  then  the  title  of  those  un- 
der whom  the  plaintiffs  claim  the  land  in  con- 
troversy inured  to  and  vested  in  the  said  Wat- 
son, and  the  plaintiffs  cannot  maintain  this  ac 
tion. 

Fourth.  If  the  jury  are  satisfied  from  the 
evidence  that  adversary  possession  commenced 
before  Nov.  1,  1886,  and  the  same  possession 
continued  during  the  time  of  the  forfeiture,  as 
well  as  from  May  8,  1(545.  the  time  of  redemp- 
tion up  to  the  time  of  the  institution  of  this  suit, 
and  by  adding  the  time  of  adverse  possession 
before  forfeiture  to  the  adverse  possession  aft- 
er redemption,  makes  a  period  of  fourteen  years; 
then  they  must  find  for  the  defendants,  or  such 
of  the  defendants  as  make  out  the  fourteen  years 
as  aforesaid. 

Fifth.  That  the  Act  of  1844.  which  author- 
ized Dundas  &  Kugler  to  redeem  the  lands 
therein  specified,  did  not  so  operate  as  to  relieve 
them  from  effect  of  the  Statute  of  Limitations, 
which  had  commenced  running  for  defendants 
before  the  forfeiture,  for  the  time  the  land  in 
controversy  was  so  forfeited,  if  the  Jury  believe 
that  the  defendants  continued  their  possession 
without  interruption  during  the  forfeiture,  and 
up  to  the  time  of  redemption ;  and  that  the  de- 
fendants continued  the  possession  to  the  time  of 
the  institution  of  this  suit. 

The  instructions  given  by  the  court  and  ex- 
cepted to  by  the  delendants  are  as  follows: 

(a)  The  plaintiffs  having  offered  in  evidence 
the  certificate  of  the  auditor  of  public  accounts 
of  Virgmia,  dated  Feb.  22,  1869.  for  the  pur- 
pose of  showing  that  the  tract  of  fifteen  hun- 
dred acres  of  land  patented  to  Albert  Gallatin 
Apr.  10,  1786,  had  been  entered  on  the  com- 
missioner's books  in  the  names  of  Dundas  and 
Kugler,  and  that  the  taxes  had  been  assessed 
thereon  and  paid  by  the  said  Dundas  and  Kug 
ler,  so  as  to  entitle  them  to  the  benefits  of  an 
Act  passed  Feb.  12;  1844,  by  the  General  As- 
sembly of  Virginia.  Upon  this  state  of  facts,  the 
plaintiff  moved  the  court  to  instruct  the  jury 
that  the  certificate  must  be  held  as  conclusive 
respecting  the  entry  of  said  lands,  assessment 
of  taxes  and  payment  thereof,  unless  disproved 
by  evidence  in  the  cause;  which  was  given. 

(6)  To  defeat  a  recovery  in  this  cause,  under 
4he  Statute  of  Limitations,  the  defendant  must 
have  held  unbroken  and  uninterrupted  adverse 
possession  of  the  premises  in  controversy,  for  a 
period  of  fourteen  years  prior  to  the  institution 
of  this  suit.  To  constitute  such  adverse  posses- 
sion, the  defendant  must  have  held  possession 
of  the  premises  by  residence,  improvement,  cul- 
tivation, or  other  open,  notorious  and  habitual 
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acts  of  owner8hip,for  fourteen  years  previous  to 
the  institution  of  this  suit.  If  the  Jury  believe 
from  the  evidence  that  the  defendant,  Armstmng 
was  a  resident  and  owner  of  the  lot  in  the  Town 
of  Ripley,  and  in  the  immediate  vicinity  thereof 
he  owned  a  tract  of  woodland,  being  part  of 
the  land  in  controversy,  from  which  land.claim- 
ing  it  as  his  own,  he.  from  the  beginning  of  the 
year  1833. openly, notoriously  and  habitual]  v  cut 
and  hauled  his  necessarv  supply  of  fuel, and  aI?)o 
the  timber  necessary  for  the  construction  of 
various  houses  on  his  lot  aforesaid;  and  also 
did  cut  and  carry  away  saw-logs  and  all  the  tan- 
bark  which  he  used  in  his  tan-yanl  on  his  lot 
aforesaid;  and  after  three  or  four  years'  use  of 
it,  in  that  way  inclosed  portions  of  said  land, 
such  acts  and  use  are  equivalent  to  adversary 
possession  from  the  time  such  use  commenced. 

(c)  If  the  defendant,  Carney,  claimed  title  to 
the  tract  of  land  described  in  the  declaration.or 
any  part  thereof,  at  the  time  of  the  inatitution 
of  this  suit,  and  the  plaintiffs  or  either  of  them 
had  the  right  to  the  possession  thereof,  this  ac- 
tion mav  be  maintained  against  them. 

{d)  The  grant  to  Hopkins,  embracing  within 
its  exterior  boundaries  227,460  acres  of  land, 
which  is  reserved  and  excepted  to  prior  claim- 
ants, does  not  operate  to  devest  them  of  their 
title,  unl^  they  fail  to  show  themselves  enti- 
tled to  the  land  under  said  reservation:  nor  does 
the  said  grant  pass  any  legal  title  to  the  grantee 
of  lands  so  reserved  and  excepted  by  it.  where 
the  same  had  been  previously  appropriated  and 
granted  by  the  Commonwealth,  inasmuch  as  it 
appears  that  the  patentee  gets  all  the  lands  he 
paid  for,  or  for  which  he  is  chargeable  with 
taxes. 

(6)  To  secure  to  the  defendants  or  those  who 
claim  under  the  Watson  title,  the  benefit  of  the 
forfeiture  of  the  Gallatin  title,  the  jury  most  be 
satisfied  that  the  Hopkins  grant  is  the  younger, 
and  covers  and  includes  the  land  in  controversy ; 
and  that  Watson  and  those  claiming  under  hi'm 
were  in  the  actual  possession  of  the  said  land, 
claiming  the  same  in  good  faith,  having  dis- 
charged all  the  taxes  due  to  the  State, duly  as 
sessed  and  charged  against  said  land,  as  well  as 
all  taxes  that  should  have  been  assessed  and 
charged  against  the  same  from  the  date  of  the 
deed  from  Hopkins  to  Watson;  otherwise,  the 
forfeiture  of  the  Gallatin  title  would  not,  under 
the  Act  of  the  General  Assembly  passed  in  1833. 
be  transferred  to  the  said  Watson  or  thoee  claim- 
ing under  him. 

(/)  If  the  jury  believe  from  the  evidence  thai 
Watson,  or  those  claiming  under  him.  entered 
upon  the  fifteen  hundred  acres  claimed  by  the 
plaintiffs  in  1832,  1833, 1834.  1885  or  1836,  and 
that  the  same  tiecame  forfeited  by  the  f ailun*  of 
the  owners  to  enter  the  same  on  the  books  of 
the  Commissioner  of  the  Revenue,  of  the  proper 
county,  and  pay  the  taxes  properly  chargeable 
thereon,  the  same  became  vested  in  the  Common- 
wealth by  operation  of  law.Nov.  1, 1836,and  the 
possession  of  the  defendants  upon  the  said  Xov, 
1, 1836  terminated, and  the  possession  of  the  land 
passed  to  and  remained  in  the  Commonwealth 
until  the  same  was  transferred  to  James  Dundni* 
and  Benjamin  Kugler  by  the  Act  of  Feb.  Id. 
1844;  and  the  adverse  possession  acquired  by 
the  said  defendants  before  Nov.  1. 18>:)tf,  cannot 
be  connected  with  the  adverse  possession  ac- 
quired by  the  defendants  after  Dundas  and 
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Kugler  became  revested  with  the  title  of  the 
Commonwealth,  under  the  Act  passed  for  their 
relief  Feb.  12,  1844. 

The  verdict  of  the  jury  was  ^ven  for  the 
plaintiff,  Lott  M.  Morrill,  for  the  lands  claimed, 
with  the  exception  of  a  parcel  of  about  forty 
acres.  Judgment  having  been  entered,  the  de- 
fendants brought  the  case  to  this  court  by  writ 
of  error. 

A  further  statement  of  the  case  appears  in  the 
opinion. 

Me^sTH.  Benjamin  H.  Smith,  8.  A.  Miller 
and  William  M.  Evarts,  for  the  plaintiffs  in 
error: 

As  relates  to  the  construction  of  the  patent  to 
S»\muel  M.  Hopkins,  dated  July  1.  1796,  we 
maintain: 

That  the  patent  by  its  terms  covers  all  land 
lying  within  its  exterior  boundaries, except  such 
as  come  within  the  reservation  contained  there- 
in, and  that  I  he  burden  was  on  the  api)ellee  to 
8how  himself  within  the  reservation,  which  he 
failed  to  do. 

Hopkins  v.  Ward,  6  Munf.,  38. 

That  only  lands  held  by  inchoate  ec^uitable 
titles  not  carried  into  grant  when  Hopkms*  en- 
tries and  surveys  were  made,  come  within  the 
reservation ;  and  if  the  terms  of  the  reservation 
bad  authorized  the  inclusion  of  any  lands  pre- 
viously patented,  which  we  deny,  in  order  to 
make  up  the  quantity  purporting  to  be  reserved, 
viz. :  227,460  acres,  there  was  no  evidence  show- 
ing that  the  land  in  controversy  was  part  of  it, 
but  all  the  evidence  tended  to  show  the  reverse. 

That  land  lying  within  the  exterior  bounda- 
ries of  the  Hopkins  grant,  which  had  l)een  pat- 
ented prior  to  Hopkins'  entry,  survey  and  grant, 
would,  upon  becoming  forfeited  to  the  Slate  of 
Virginia,  inure  to  and  vest  in  the  owner  of  the 
Hopkins  patent,  provided  such  owner  had  com- 
plied with  the  other  conditions  mentioned  in  said 
Act. 

See,  Wild  v.  SerpeU,  10  Qratt.,  406;  StaaUy. 
Board,  lOGratt.,400;  AtkiiuY.  I^wis,  14Gratt., 
3U. 

The  pi  oof  shows  that  Watson  did  all  that  the 
blatute  required  to  entitle  him  to  the  benefit  of 
the  forfeit«»d  title. 

Hale  V.  Branncum,  10  Gratt.,  418;  Leraaser 
v.   Watt/ibunt,  11  Gratt.,  572. 

It  follows  that  the  three  instructions  asked 
for  by  tiie  plaintiffs  in  error  and  refused  by  the 
court  below,  should  have  been  given. 

Instruction  given  by  the  court  marked  b,  was 
wrong,  because  it  assumed,  as  matter  of  law, 
that  227,460  acres  were  reserved  absolutely  by 
the  patent  to  Hopkins,  irrespective  of  the  actual 
quantity  then  in  fact  held  by  inchoate  equita- 
ble tit  I*  s  coming  within  the  terms  of  thH  reserva- 
I'um,  iwil  because  it  is  assumed  that  the  reserva- 
tion dkl  include  lands  appropriated  and  granted 
bv  the  Commonwealth  prior  to  Hopkins' entry, 
survey  and  patent;  that  the  patentee,  Hopkins, 
and  his  assigns  had  already  gotten  all  the  land 
1  hey  were  entitled  to.  or  paid  taxes  on ;  and  by 
necessary  implication,  that  such  reservation  in- 
cluded the  land  in  controversy.  This  instruc- 
tion was  confused,  foreign  to  the  issue,  and 
misled  the  jury. 

Graham,  New  Trials,  271 ;  Harris  v.  Wilson, 
7  Wend.,  67;  HoUister  v.  Johnson,  4  Wend., 
6;<9;  Levingswarth  v.  For,  2  Bay,  620. 

The  instruction  marked  e  is  erroneous. 

See  14  Wall. 


1.  Because  it  submits  to  the  determination 
of  the  jury  the  question,  whether  or  not  the 
patent  to  Hopkins  covered  and  included  in  its 
terms  the  land  in  question,  which  determi- 
nation involved  an  interpretation  of  the  language 
of  the  patent,  which  is  purely  a  matter  of  law. 

2  Because  it  makes  bona  fide  possession  of 
the  whole  land  in  controversy  indispensable  to 
receiving  the  benefit  of  the  forfeiture;  whereas, 
such  possession  of  "any  part  thereof"  satisfies 
the  requirement  of  the  Act  of  Feb.  27,  1835. 

3.  Because  it  expressly  excludes  the  defend- 
a'nts,  claiming  under  Watson,  from  the  benefit 
of  the  forfeiture  of  the  Gallatin  title,  unless  the 
patent  to  Hopkins  actually  covered  and  in- 
cluded the  land  in  controversy,  when  the  pro- 
viso in  the  Act  of  1^44,  permitting  Dundas  and 
Kugler  to  redeem,  secured  such  benefit  to  the 
holders,  if  they  otherwise  held  by  equitable  title 
under  the  State.  Such  equitable  title  to  the  land 
in  controversy,  the  purchase  and  payment  of 
the  purchase  money  to  the  State  by  Hopkins 
and  payment  of  taxes  and  continued  occupancy 
by  him  and  his  assigns  since,  would  give  to  the 
appellants,  unless  shown  that  Hopkins  and 
those  claiming  under  him  had  gotten  their  200,- 
000  acres  without  it. 

Levy  V.  Oadsby,  8  Cranch,  180;  FowleY.  Bigs- 
low,  10  Mass  ,  384;  McCoy  y.  Lightner,  2  Watts, 
347;  Welch  v.  Dusar,  3  Binn.,  337;  Denison  v. 
Wirtz,  7  Serg.  &  R,  372;  Roth  v.  Miller,  15 
Serg.  &  R,  100;  4  Serg.  &  R,  270;  Adams  v. 
Befz,  1  WatU.  426;  Doe  v.  Patn«.  4  Hawks,  64; 
CockreU  v.  McQuinn,  4  Mon.,  61;  Hurley  v. 
Morgan,  1  Dev.  &  B. ,  426 ;  Waterman  v.  John- 
son, 13  Pick.,  261;  PayUmy.  Dixon,Feck,  148; 
Hart  V.  Johnson,  6  Ohio,  87;  EtHng  v.  i?A;.,  11 
Wheat.,  59;  Cherry  v.  Blade,  3  Mur.,  82;  Car- 
roll V.  Norwood,  6  Har.  <&  J.,  163;  Pennington 
v.  Bordley,  4  Har.  &  J..  458. 

The  plaintiffs  in  error  further  insist  that  tlie 
court  erred  in  not  giving  the  fourth  and  fifth 
instructions  asked  lor. 

The  fourth  instruction  asks  the  court  to  unite 
the  adverse  possession  which  occurred  before 
forfeiture,  with  the  possession  after  redemption. 
It  is  thought  that  this  falls  short  of  the  legal 
rights  of  the  defendants.  When  time  com- 
mences to  run,  there  is  no  law  that  stops  it. 
But  suppose  it  stops  for  the  State,  it  does  not 
follow  that  it  stops  for  the  defaulter.  So  far 
as  it  has  run,  it  is  valid.  After  the  redemption, 
the  time  run  is  also  valid.  Is  it  not  just,  then,  to 
unite  them  ?  By  the  instruction  the  plaintiff  gains 
the  time  of  forfeiture.  But  that  gain,  obtained 
by  sheltering  under  the  State,  has  no  such  merit 
as  to  avoid  the  valid  time  which  precedes  the 
forfeiture. 

As  to  the  fifth  instruction,  it  is  claimed  to  be 
good.  If  this  was  a  suit  with  the  State  or  a 
purchaser  from  the  State,  the  statute  might  not 
be  a  bar.  But  it  is  a  suit  between  individuals, 
one  of  whom  for  a  time  had  lost  his  estate  by 
neglect  of  duty;  yet,  by  the  leniency  of  the 
government,  he  is  allowed  to  be  remitted  to  his 
former  estate  without  prejudice  to  his  rights  by 
the  State.  He  pays  taxes  and  redeems.  ^  He 
does  not  hold  under  the  State,  but  under  bis 
own  title,  which  he  has  redeemed.  He  pays  no 
consideration  to  the  State.  He  pays  a  debt  for 
which  the  State  held  a  lien  on  the  land.  He 
cannot  and  ought  not  to  lie  permitted  to  thrust 
the  State  between  him  and  the  defendants. 

767 


120-151 


Supreme  Court  of  the  United  States. 


DiEC  Term. 


Mr.  Gideon  D.  Camden,  for  defendant  in 
error. 

Mr.  Justice  Clifford  delivered  the  opinion 
of  the  court: 

Absolute  title  and  the  right  of  possession  are 
claimed  by  the  plaintiff  to  the  tract  of  land  in 
controversy,  and  the  actual  possession  of  the 
same  being  in  the  four  defendants  named  in  Ihe 
declaration,  he  brought  an  action  of  electment 
against  them  to  recover  possession  of  the  tract. 
He  alleges  in  the  first  count  of  the  original  dec- 
laration that  on  the  day  therein  named  he  was 
possessed  in  fee  simple  of  the  tract;  that, on  the 
8th  of  October  following,  the  defendants  entered 
into  the  premises,  and  that  they  unlawfully 
withhold  from  him  the  described  tract.  Quite 
unlike  that,  the  second  count  alleges  that  the 

Srimary  possession  of  the  tract  was  in  one  James 
^undas  and  one  Benjamin  Kueler,  and  that  the 
defendants  unlawfully  withhold  the  possession 
from  those  parties.  Process  was  served  and  the 
defendants  appeared  and  demurred  to  the  dec- 
laration, and  the  court  sustained  the  demurrer 
as  to  the  second  count  but  overruled  it  as  to  the 
first.  Leave  to  amend  was  granted,  and  an 
amended  declaration  was  filed,  containing  three 
counts,  of  which  the  first  is  in  the  name  of  the 
plaintiff  and  the  other  two  persons  named  in 
the  second  count  of  the  original  declaration. 
All  three  sue  in  that  count  as  joint  plaintiffs, 
but  the  second  count  corresponds  in  all  respects 
with  the  first  count  in  the  original  declaration, 
which  renders  it  unnecessary  to  describe  the 
third,  except  to  say  that  the  other  two  persons 
are  alleged  to  have  been  the  primary  possessors 
of  the  tract,  and  that  the  claim  to  recover  pos- 
session is  made  in  their  names,  as  well  as  the 
claim  for  damages.  Both  parties  acquiesced  in 
the  decision  of  the  court  overruling  the  demur*, 
rer  to  the  first  count  and  sustaining  it  as  to  the 
second  of  the  original  declaration,  and  the  de- 
fendants pleaded  to  the  merits  that  they  were 
not  guilty  of  withholding  the  premises  as  al- 
leged in  the  new  counts  fifed  by  leave  of  court. 
Issue  was  tendered  and  joined,  but  the  plaint- 
iffs, before  trial,  obtained  leave  to  file  a  fourth 
count,  in  which  it  is  alleged  that  one  William 
M.  Tilghman  was  the  primary  possessor  of  the 
tract;  and  the  charge,  in  that  count,  is  that  the 
defendants  unlawfully  withhold  from  him  the 
actual  possession  of  the  same  described  tract  of 
land.  Subsequently  the  parties  went  to  trial 
and  the  verdict  was  for  the  plaintiff,  as  de- 
scribed in  the  first  count  of  the  original  decla- 
ration, and  also  in  the  second  count  of  the 
amended  declaration. 

By  the  verdict  the  jury  found  that  the  plaint- 
iff. Lot  M.  Morrill,  had  an  estate  in  fee  simple 
in  the  premises,  except  as  to  a  small  parcel  there- 
in described,  and  thev  also  assessed  nominal 
damages  for  the  plaintiff.  Judgment  was  duly 
rendered  against  the  first  three  defendants,  the 
death  of  the  other  having  been  suggested  be- 
fore the  trial,  and  the  survivors  sued  out  a 
writ  of  error  and  removed  the  record  into  this 
court. 

To  sustain  the  issue  on  their  part  the  plaint- 
iffs gave  in  evidence:  (i)  A.  copy  of  a  survey 
made  by  the  surveyor  of  the  proper  county  of 
the  State  for  Albert  Gallatin,  assignee  of  Ste- 
phen Lacoste,  of  fifteen  hundred  acres  of  land, 
part  of  a  land  ofiice  warrant  of  five  thousand 
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acres,  dated  June  37,  1770,  bounded  as  therein 
described.  (2)  Copy  of  the  patent  to  Albert 
Gallatin,  dated  February  10, 1786.  for  the  tract 
of  land  described  in  the  survey.  (3)  Also  copy 
of  a  deed  from  Albert  Gallatin,  dated  May  7, 
1794,  to  Robert  Morris,  conveying  the  same 
land.  (4)  Deed  from  Robert  Morris  and  others 
to  Thomas  Willing.  John  Nixon  and  John  Bar- 
clay, dated  March  5. 1795,  conveying  the  prem- 
ises to  them  and  the  survivor  and  survivors  of 
them,  and  the  heirs  of  the  survivor  in  trust,  as 
more  fully  set  forth  in  the  deed  exhibited  in  the 
record.  (5)  Certificate  of  William  P.  Taylor, 
auditor  of  public  accounts  for  the  State,  show- 
ing that  James  Dundas  and  Benjamin  Kugler» 
trustees  as  aforesaid,  on  the  8th  of  May,  1845. 
redeemed  the  lands  in  question  by  the  payment 
of  the  required  sum  into  the  Treasury,  in  manner 
and  form  as  more  fully  set  forth  in  that  certifi- 
cate, and  certain  others  also  introduced  by  the 
plaintiff  and  exhibited  in  the  bill  of  exceptions. 
(6)  Disclaimer  of  Thomas  Willing,  dated  De- 
cember 19.  1806,  in  which  he  states  that  he  did 
positively  refuse  to  accept  or  act  under  the  trust, 
and  that  he  has  not  at  any  time  since  accepted 
the  said  trust,  or  acted  in  anywise  as  tmatee. 
under  that  deed.  (7)  Also  deed  dated  June  17, 
1845,  from  John  M.  Barclay  and  others  to  James 
Dundas  and  Benjamin  Eu^ler,  conveying  to 
them  all  the  ri^ht,  title  and  interest  of  the  two 
trustees  who  did  accept  the  trust  created  by  the 
preceding  deed.  (8)  Deed  dated  December  1 , 
1854,  from  James  Dundas  and  Benjamin  Kug- 
ler,  trustees  of  the  North  American  Land  Com- 
pany.  to  the  plaintiff,  in  whose  favor  the  judg- 
ment was  rendered. 

Evidence  was  also  introduced  by  the  plaint- 
iffs showing  that  the  land  in  controversy,  on  the 
first  day  of  l^ovember,  1836,  became  forfeited 
to  the  State  by  virtue  of  the  2d  section  of  the 
Statute  of  the  State  passed  on  the  27th  of  Febm 
ary,  1835,  as  construed  by  the  Supreme  Court 
or  Court  of  Appeals  of  that  State.    Sess.  Acts, 
1835,  p.  12;  ^oatB  v.  Board,  10  Gratt.,  400. 
Forfeiture  In  such  a  case  became  absolute  and 
complete  by  the  failure  to  enter  and  pay  the 
taxes  on  the  land  and  the  damages,  in  the  man- 
ner therein  prescribed,  and  no  inquisitiou  or 
judicial  proceeding  or  inquest  or  finding  of  any 
kind  was  required  to  consummate  such  a  for- 
feiture.    WUde  V.  Serpdl,  10  Gratt..  405;  HftU 
V.  Brarucum,  10  Gratt.,  418.    Owners  or  pro- 
prietors of  any  tract  of  land  iving  west  of  the 
Alleghany  Mountains,  granted  by  the  State  be- 
fore the  first  day  of  April,  1831, were  required 
by  the  Act  of  the  27th  of  February,  1835,  to 
enter  or  cause  to  be  entered,  on  or  before  the 
first  day  of  July  of  the  succeeding  year, on  the 
books  of  the  Commissioners  of  the  Revenue  for 
the  county  wherein  any  such  tract  or  parcel  of 
land  may  lie,  all  such  lands  as  he  or  they  owned 
or  claimed,  through  title  derived,  mediat^y  or 
immediately,  from  the  dtate,  and  have  the  same 
charged  with  all  taxes  and  damages  in  arrear  or 
properly  chargeable  thereon.    They  were  also 
required  to  pay  and  satisfy  all  such  taxes  and 
damages  which  would  not  have  been  relin- 
quished and  exonerated  by  the  2d  section  of  the 
Act  of  the  10th  of  March,  1882.  had  they  been 
returned  for  their  dehnquency  prior  to  the  pas- 
sage of  that  Act,  and  the  provision  was  that  if 
thev  failed  to  comply  with  those  requireroeot* 
*'  all  such  lands  or  parcels  thereof  not  then  In 
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the  actual  possession  of  such  owner  or  proprie- 
tor, by  himself  or  his  tenant  in  possession, shall 
become  forfeited  to  the  Commonwealth  after 
the  first  day  of  July.eighteen  hundred  and  thir- 
ty-six, except  only  as  hereinafter  excepted." 

Provision  is  also  made  by  the  8d  section  of 
the  Act  that  all  right,  title  and  interest  vested 
in  the  State  by  the  preceding  section  of  the  Act 
shall  be  transferred  and  absolutely  vested  in 
any  and  every  person  or  persons,  other  than 
those  for  whose  default  the  same  have  been  for- 
feited, their  heirs  or  devisees,  now  in  actual 
possession  of  said  lands,  or  any  part  or  parcel 
of  the  same,  for  so  much  thereof  as  such  person 
or  persons  have  lust  title  or  claim  to,  legal  or 
equitable,  bona  fide  claimed,  held  or  derived 
from  or  under  any  grant  of  the  State  bearing 
date  previous  to  the  period  of  time  mentioned 
in  the  preamble  to  the  2d  section,  who  shall 
have  discharged  all  taxes  duly  assessed  and 
charged  against  him  or  them  upon  such  lands, 
and  all  taxes  that  ought  to  have  been  assessed 
and  charged  thereon  from  the  time  he  or  they 
acquired  title  thereto,  whether  legal  or  equita- 
ble. Appended  to  that  section,  however,  is  a 
proviso  that  nothing  therein  contained  shall  be 
so  construed  as  to  impair  the  right  or  title  of 
any  person  or  persons  who  have  obtained  grants 
from  the  State  for  the  same  land  and  have  reg- 
ularly paid  the  taxes  thereon. 

Section  4  provides,  among  other  things, 
that  the  proprietors  of  such  lands,  their  attor- 
ney or  agent,  of  the  land  returned  delinquent 
for  non-jMiyment  of  taxes  for  the  years  eighteen 
hundred  and  thirty- two  and  the  succeeding 
vear,  may  pay  the  taxes  and  charges  upon  said 
lands  for  each  of  those  years  to  the  sheriff  of 
the  county  where  the  lands  lie,  and  take  his  re- 
ceipt therefor  and  deliver  the  same,  on  or  before 
the  first  day  of  November,  1836,  to  the  clerk  of 
the  County  Court  of  said  County.  Sess.  Acts, 
1835,  pp.  12, 18. 

Beyond  all  doubt  the  lands  described  in  the 
deed  of  Robert  Morris  and  others  to  the  grant- 
ors of  the  plaintiff,  became  forfeited  to  the 
State  bv  reason  of  the  failure  to  enter  the  same 
on  the  books  of  the  Commissioners  of  the  Rev- 
enue, as  recited  in  the  preamble  to  the  Act  of 
the  12th  of  February,  1844.  in  which  it  is  also 
stated  that  the  grantors  of  the  plaintiff  peti- 
tioned "  the  General  Assembly, for  permission 
to  redeem  the  said  lands  upon  the  payment  of 
all  the  taxes  and  damages  due  thereon."  Sess. 
Act8»  1843-4,  p.  108.  fiy  the  1st  section  of  that 
Act  they  were  empowered  "  to  redeem  the 
whole  or  any  part  of  the  aforesaid  lands  by 
having  the  same  entered  upon  the  books  of  the 
Commissioners  of  the  Revenue  of  the  county 
wherein  the  land  may  lie,  and  assessed  with  all 
taxes  due  thereon,  to  be  ascertained  in  the  same 
manner  that  the  back  taxes  on  omitted  lands 
are  now  ascertained  by  the  several  commission- 
ers of  delinouent  and  forfeited  lands,  and  pay- 
ing into  the  Treasury  of  the  State,  on  or  before 
the  first  day  of  June  "  of  the  succeeding  year, 
"  the  amount  of  the  taxes  so  assessed,  together 
with  six  per  centum  per  annum  damages  there- 
on." They  complied  with  those  conditions,  and 
the  2d  section  of  the  Act  provided,  "  that  up- 
on the  payment  of  the  taxes  and  damages 
aforesaid,  all  the  right,  title  and  interest  which 
may  have  vested  in  the  president  and  directors 
of  the  Literary  Fund,  by  the  said  forfeiture,  to 
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such  part  or  parts  of  the  said  lauds  as  may  be 
redeemed  as  aforesaid,  shall  be  and  the  same 
are  hereby  released  unto  the  said  James  Dundas 
and  Benjamin  Kugler,  *  *  *  for  the  use  and 
benefit  of  the  shareholders  of  the  said  North 
American  Land  Company."  Annexed  to  that, 
however,  is  a  proviso  that  "nothing  herein  con- 
tained shall  be  construed  to  deprive  any  person 
or  persons  having  a  legal  or  equitable  title  to 
any  of  these  lands  by  virtue  oi  a  subsequent 
grant  from  the  Stale  or  otherwise,  of  his  or 
their  richt,  title  or  interest,  but  the  rights  of 
such  claimants  shall  remain  the  same  as  if  this 
Act  had  never  been  passed." 

Documentary  evidences  of  title  were  also  in- 
troduced by  the  defendants,  as  follows:  (1)  The 
plat  and  certificate  of  a  survey  made  for  Sam- 
uel M.  Hopkins  for  two  hundred  thousand 
acres  of  land  in  the  County  of  Kanawha,  dated 
the  10th  of  December,  1795,  as  more  fully  set 
forth  in  the  record,  which  contains  the  follow- 
ing certificate:  "Surveyed  for  Samuel  M. 
Hopkins  two  hundred  thousand  acres  of  land  in 
the  County  of  Kanawha,  by  virtue  of  two  land 
office  treasury  warrants,  each  for  one  hundred 
thousand  acres;"  and  then  follows  the  bound- 
aries, at  the  close  of  which  is  the  following 
statement:  **  An  allowance  of  two  hundred 
and  twenty-seven  thousand  four  hundred  and 
sixty  acres  is  made  in  the  calculation  of  the 
area  of  this  plat  for  prior  claims  contained  in 
(the)  boundary  thereof."  (2)  The  patent,  dated 
July  1,  1796, 'issued  on  that  survey  to  Samuel 
M.  Hopkins  for  two  hundred  thousand  acres 
by  the  Governor  of  the  State.  Founded,  as 
the  patent  is,  upon  the  certificate  of  survey,  it 
contains  the  same  boundaries  and  concludes  as 
follows:  '*  But  it  is  always  to  be  understood 
that  the  survey  upon  which  this  grant  is  found- 
ed, includes  two  hundred  and  twenty- seven 
thotisand  four  hundred  and  sixty  acres,"  ex- 
clusive of  the  above  quantity  of  two  hundred 
thousand  acres,  "  all  of  which  having  a  prefer- 
ence by  law  to  the  warrants  and  rights  upon 
which  this  grant  is  founded,  liberty  is  reserved 
that  the  same  shall  be  firm  and  valid,  and  may 
be  carried  into  grant  or  grants,"  and  ihis  grant 
shall  be  no  bar  in  either  law  or  equity  to  the 
confirmation  of  the  title  or  titles  to  the  same, 
as  before  mentioned  and  reserved,  with  the  ap- 
purtenances. (8)  Deed  from  Oliver  Wolcott 
and  others  to  James  T.  Watson,  dated  June  22, 
1808,  conveying  to  him,  among  other  things, 
the  lands  embraced  in  the  patent  to  Samuel  M. 
Hopkins.  (4)  Evidence  tending  to  show  that 
the  patent  to  Samuel  M.  Hoplkins  embraced 
within  its  exterior  boundaries  the  entire  tract 
claimed  by  the  plaintiff,  as  shown  by  certain 
plats  which  were  also  introduced.  (5)  Parol 
evidence  was  also  introduced  by  the  defendants 
tending  to  prove  that  James  T.  Watson,  claim- 
ing under  the  patent  to  Samuel  M.  Hopkins 
and  the  deed  to  himself,  took  actual  and  bona 
fide  possession  in  the  year  1827,  of  the  lands  in 
controversy,  as  well  as  of  the  coterminous  sur- 
veys of  Savary  and  Gallatin,  previously  intro- 
duced in  evidence;  and  that  he,  as  early  as  the 
month  of  September.  1834,  discharged  all  taxes 
and  damages  rendered  against  him  upon  said 
two  hundred  thousand  acres  of  land,  and  all 
that  ought  to  have  been  charged  against  him 
up  to  the  year  1840,  as  the  same  became  due. 
(6)  Other  evidence  was  also  introduced  by  the 
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defendants,  deraigning  the  title  from  the  last 
named  grantee  to  them  or  one  of  them,  which 
it  is  not  important  to  notice,  as  it  is  not  the  sub 
ject  of  controversy. 

First  objection  to  the  judgment  has  respect 
to  the  form  of  the  verdict,  because  it  docs  not 
find  for  or  against  all  the  parties  mentioned  in 
the  different  counts  of  the  declaration,  but  the 
court  is  of  the  opinion  that  the  objection  is 
without  merit,  as  the  finding  conforms  to  the 
first  count  in  the  original  declaration  and  to  the 
second  count  in  the  amended  declaration.  No 
motion  in  arrest  of  judgment  was  made,  and 
as  no  such  question  was  raised  in  the  court  be- 
ow,  and  as  the  finding  is  fully  justified  by  two 
of  the  counts  and  b}*  the  evidence  reported,  the 
objection  is  overruled. 

Adopting  the  order  of  events  at  the  trial,  the 
next  question  arises  from  the  exception  of  the 
defendants  to  the  ruling  of  the  court  In  admit- 
ting in  evidence  the  paper  writing  called  the 
disclaimer  of  Thomas  Willing,  in  which  he 
states,  under  date  of  the  19th  of  December, 
1800,  to  the  effect  that  he  positively  refused  to 
accept  the  trust  intended  to  be  created  by  the 
before  mentioned  deed  tf»  John  Nixon,  John 
Barclay  and  himself,  and  thai  he  never  did 
accept  the  same  or  in  anywise  act  as  trustee 
under  that  instrument.  Before  offering  that 
paper  the  plaintiff  introduced  the  deed  to  which 
it  relates,  and  having  proved  the  signature  of 
the  signer,  the  plaintiff  offered  the  paper  as 
tending  to  show  that  the  signer  never  accepted 
the  trust  described  in  that  deed.  Two  objec- 
tions were  made  to  the  admissibility  of  the  pa 
per:  (1)  That  it  was  insufficient  as  a  disclaimer 
as  it  was  not  under  seal;  but  the  paper  was 
offered  merely  as  evidence  to  show  that  the 
signer  never  accepted  the  trust,  and  not  as  an 
instrument  releasing  a  vested  risht,  which  is 
all  that  need  be  said  in  reply  to  that  objection. 
(2)  That  it  was  not  admissible  as  evidence  that 
he  never  accepted  the  trust,  because  it  was  nut 
under  oath.  Appended  to  that  paper  are  the 
affidavits  of  three  witnesses  proving  that  the 
signature  of  the  signer  is  genuine.  Annexed 
to  that  is  the  certificate  of  an  examiner  of  the 
Supreme  Court  of  the  State  of  Pennsylva 
nia,  dated  the  3d  of  March,  1844.  that  the  sig- 
nature of  the  signer  of  the  paper  was  proved 
before  him  in  due  form  of  law.  and  also  the 
certificate  of  the  clerk  of  Cabell  County  Court, 
Virginia,  under  date  of  the  29th  of  March, 
1856,  that  the  instrument,  together  with  the 
certificates  of  proof,  was  admitted  to  record. 

Authorities  are  hardly  nec&ssary  to  show  that 
the  mere  making  of  a  trust  deed,  like  the  one 
in  question,  without  any  acceptance,  express  or 
implied,  by  the  trustee  is  not  sufficient  to  vest  in 
the  trustee  the  title  to  the  land  mentioned  in  the 
deed,  and  that  parol  proof  is  admissible  in  such  a 
case  to  show  that  the  trust  was  never  accepted. 
On  the  other  hand,  it  is  equally  clear  that  if  the 
trust  is  accepted,  though  but  for  a  moment, 
parol  proof  to  show  a  release  of  the  title  to  the 
trust  estate  cannot  be  admitted.  Lewin,  Trusts 
(4ih  ed.)  150;  RobiruKm  v.  Pett,  8  P.  W.,  251; 
I}<>ey,  Harris,  16  Mees.  &  VV.,5i7;  DoyU  v. 
IJlake,  2  Sch.  &  L..  239;  Staci/  v.  Elph,  1  M. 
«k  K.,  195;  Tiff.  &  Bull.  Trusts,  532.  Offered 
as  the  paper  writing  was,  not  as  the  release  of 
a  vested  right,  but  merely  as  evidence  tending 
to  prove  that  the  signer  never  accepted  the 
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trust  created  by  the  deed,  no  doubt  is  enter- 
tained that  the  evidence  was  properly  admittetl 
as  it  is  well  settled  law  that  every  conveyance 
which  depends  upon  the  act  of  the  parties  t« 
imperfect  for  vesting  the  title,  without  the  &» 
sent  of  the  parties  to  the  same,  either  exprt^^ 
or  implied.  Smith  v.  W?tseUr,  1  VenL,  12*^. 
Two  of  the  trustees  accepted  the  trust  and  pro- 
ceeded to  execute  it,  but  it  does  not  appear  th«t 
the  signer  of  the  certificate  ever  joined  with 
them  m  any  act.  either  in  managing  or  dispos- 
ing of  the  estate.  Obviously  the  weight  of  the 
evidence  was  for  the  jury,  nor  does  it  appear 
that  other  testimony  to  the  same  point  was  not 
introduced,  as  only  so  much  is  reported  in  the 
bill  of  exceptions  as  was  necessary  to  raise  the 
question  of  law.  Admitted  as  it  was,  as  a  rer 
bal  act  tendin&r  to  show  that  the  trust  was  not 
accepted,  no  doubt  is  entertained  that  the  rul- 
ing was  correct. 

llxceptions  were  also  taken  by  the  defendants 
to  the  refusal  of  the  court  to  instruct  the  jurr 
as  requested,  and  also  to  the  instructions  given 
in  respect  to  the  merits  of  the  controversy. 
Very  great  doubts  are  entertained  whether  ihr 
evidence  introduced  by  the  defendants  wsa 
such  that  the  court  would  have  been  warranted 
in  givine  the  first,  second  or  third  instruction? 
as  requested;  but  the  judgment  of  the  court  will 
not  be  placed  upon  that  ground,  as  it  is  clear 
that  the  instructions  given,  if  correct,  were  ic 
all  respects  sufficient  to  dispose  of  the  contro- 
versy, and  as  the  verdict  was  for  the  plaintiff 
the  only  material  inquiry  remaining  is  whether 
the  law  was  correctly  given  to  the  jury  in  tho>e 
instructions.  • 

Two  hundred  and  twenty-seven  thousand 
four  hundred  and  sixty  acres  of  land  were  em 
braced  in  the  patent  to  Samuel  M.  Hopkin» 
which  was  reserved  and  excepted  to  prior 
claimants,  and  the  court,  in  its  fourth  instruc- 
tion, told  the  jury  that  the  patent  did  not  oper- 
ate to  devest  such  prior  claimants  of  their  titk 
unless  they  failed  to  show  themselvos  e-ntitlr«i 
to  the  land  under  the  said  reservation;  that  the 
patent  did  not  pass  any  legal  title' to  the  patent 
ee  of  said  lands,  so  reserved  and  excepted  by 
it,  where  the  same  had  been  previously  appro- 
priated and  granted  by  the  State,  inasmoch  as 
it  appeared  that  the  patentee  got  all  the  lands 
he  paid  for  or  for  which  he  was  charged  with 
taxes.  What  the  defendants  claimed  was  that 
the  title  under  the  Gallatin  patent  was  forfeited 
and  merged  in  the  Watson  claim  under  the  Act 
of  the  27th  of  February.  1835,  but  the  jury 
were  instructed  that  the  defendants  could  not 
derive  any  benefit  from  the  supposed  forfeiture 
unless  the  jury  were  satisfied  that  the  patent  of 
Hopkins,  which  was  the  junior  patent,  covend 
and  included  the  land  in  controversy,  and  that 
Watson  and  those  claiming  under  him  were  in 
the  actual  possession  of  the  said  land,  claimm^ 
the  same  in  good  faith,  having  discharged  all 
the  taxes  due  to  the  State,  duly  asseMed  and 
charged  against  the  same,  from  the  date  of  \hc 
deed  from  Hopkins  to  Watson. 

Apart  from  the  merits  the  defendants  set  up 
the  Statute  of  Limitations,  and  insisted  that  the 
action  could  not  be  maintained  because,  as  they 
alleged,  they  had  "held  unbroken  and  uninter- 
rupted adverse  possession  of  the  premises  m 
controversy  for  a  period  of  fourteen  years  prior 
to  tlie  iDsUtution  of  the  stiit."*  Pursuant  to  thai 
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claim  the  jury  were  instructed,  in  the  first  place, 
that  the  defcDdants,  to  sustaia  that  defense, 
"must  have  held  possession  of  the  premises  by 
residence,  improvement,  cultivation,  or  other 
open,  notorious  and  habitual  acts  of  owner 
ship,  for  fourteen  years"  before  the  commence- 
ment of  the  action ;  but  if  the  jury  find  that  the 
defendant,  Armstrong,  resided  there  and  was 
the  owner  of  a  lot  in  the  Town  of  Ripley,  and 
in  the  immediate  vicinity  thereof  he  owned  a 
tract  of  woodland,  part  of  the  land  in  contro- 
versy, from  which  land,  claiming  it  as  his  own, 
he,  for  the  time  mentioned,  openly  cat  and 
hauled  his  necessary  supply  of  fuel,  and  also 
the  timber  necessary  for  the  construction  of 
various  houses  on  the  lot,  and  also  inclosed  cer- 
tain portions  of  the  land,  such  acts  and  use 
are  equivalent  to  adversary  possession  from  the 
time  such  acts  and  use  were  commenced. 

But  the  evidence  showed  that  the  ]and,on  the 
first  day  of  November,  1836,  became  forfeited 
to  the  8tate,  as  matter  of  law,  by  the  failure  of 
the  owners  to  enter  the  same  upon  the  books 
of  the  Commissioners  of  the  Revenue  of  the 
proper  county  and  pay  the  taxes  properly 
chargeable  thereon;  and  the  court  upon  that 
subject  instructed  the  jury  that  if  they  so  found 
from  the  evidence,  and  that  the  possession 
passed  into  and  remained  in  the  State  until  the 
title  was  transferred  to  the  grantors  of  the 
plaintiff.the  defense  under  the  Statute  of  Limita 
lions  was  not  sustained,  as  the  adverse  posses- 
sion acQuired  by  the  defendants  before  the  first 
day  of  November,  1886,  cannot  be  connected 
with  the  adverse  possession  acquired  by  them 
after  the  grantors  of  the  plaintiff  became  vested 
with  the  title  of  the  State,  under  the  before 
mentioned  Act  of  the  Assembly  passed  for  their 
relief. 

Two  principal  errors  are  alleged  in  the  instruc- 
tions: (1)  That  the  court  did  not  instruct  the 
jury  that  the  lanc^.when  it  became  forfeited  for 
non-entry  on  the  books  of  the  Commissioners  of 
the  Revenue,  and  for  non  payment  of  taxes  and 
damages,  was  transferred  to  and  became  vested 
in  the  owners  of  the  Hopkins  patent,  under  the 
Sd  section  of  the  Act  declaring  the  forfeiture. 
(2)  That  the  court  erred  in  the  instruction  to  the 
jury  that  the  Statute  of  Limitations  ceased  to 
run  when  the  land  became  forfeited  to  the  State, 
and  that  the  period  of  adverse  possession  before 
the  forfeiture  took  place  could  not  be  added  to 
the  period  which  elapsed  before  the  suit  was 
commenced,  subsequent  to  the  time  the  title 
under  the  Act  of  the  Assembly  was  conveyed 
to  the  plaintiff's  grantors,  to  miake  the  required 
term  of  fourteen  years  to  bar  the  title. 

Such  a  construction  of  the  Act  of  Assembly 
as  the  one  fiist  claimed, certainly  could  not  have 
been  adopted  unless  it  can  be  held  that  the  pro- 
viso embraced  in  the  Hopkins  patent  does  not 
afford  any  protection  to  the  owners  of  lands  in- 
cluded in  that  survey,  where  the  patents  had 
been  previously  issued,  which  is  the  construc- 
tion assumed  by  the  defendants.  Tbev  contend 
that  the  proviso  only  excludes  from  the  opera- 
tion of  the  grant,  the  ''lands  within  its  exterior 
boundaries,  the  titles  to  which  were  inchoate, 
and  not  lands  which  had  been  granted  by  pat- 
ents previous  to  the  date  of  that  survey  and  en- 
try, "  which  is  a  construction  not  to  be  sustained  if 
another,  consistent  with  the  language  employed 
can  be  adopted  better  calculated  to  promote  jus- 
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tice  and  to  carry  into  effect  the  plain  intent  of 
the  lawgiver. 

On  the  other  hand,the  plaintiff  contends  that 
the  reservation  excludes  from  the  operation  of 
the  patent  all  lands  held  by  them  at  the  date  of 
the  survey,  within  the  exterior  boundary  of  the 
patent,  whether  the  title  was  only  inchoate  or 
had  been  perfected  by  grants,  which  seems  to 
be  the  more  reasonable  construction,and»not  in- 
consistent with  the  language  employed. 

By  the  terms  of  the  reservation  it  is  stated  that 
the  survey  includes  two  hundred  and  twenty- 
seven  thousand  four  hundred  and  sixty  acres 
beyond  the  quantity  granted  to  the  patentee,  in 
respect  to  all  of  which  "liberty  is  reserved  that 
the  same  shall  be  firm  and  valid,  and  may  be 
carried  into  grant  or  grants,"  which  means  that 
all  shall  be  firm  and  valid,  whether  held  by  com- 
plete or  incomplete  titles,  but  that  such  parts 
as  are  held  by  incomplete  titles  may  be  carried 
into  grant,  and  that  the  patent  founded  on  that 
survey  shall  be  no  bar,  in  either  law  or  equity, 
to  the  confirmation  of  the  titles  to  the  reserved 
lands  included  within  the  exterior  bounds  of 
that  survey. 

Surveys  had  been  made  in  different  parts  of 
the  State,  subsequent  to  the  Treaty  of  Peace, 
that  included  smaller  tracts  of  prior  claimants 
within  their  exterior  boundaries, and  which  were 
reserved  to  such  claimants  in  the  cerliticates 
granted  by  the  surveyors.  Doubts  arose  as  to 
the  authority  of  the  Governor  to  grant  patents 
in  such  cases,  and  to  remove  those  doubts  the 
General  Assembly,  June  2,  1778,  enacted  that 
it  phall  and  may  be  lawful  for  the  Governor  to 
issue  grants  with  reservation  of  claims  to  lands 
included  in  such  surveys,  anything  in  any  law 
to  the  contrary  notwithstanding.  2  Rev.  Code, 
Ya.,  484.  Prior  to  the  passage  of  that  law  the 
authority  to  issue  such  grants  was  at  least  doubt- 
ful, even  if  the  power  existed  at  all,  and  it  is 
clear  that  the  Assembly  never  intended  that  any 
such  grani  should  cover  any  prior  title,  whether 
complete  or  incomplete,  within  the  exterior 
boundaries  of  the  survey.  2  Rev.  Code,  Ya. ,  350, 
483;  2  Rev.  Code,  Ya.,  865.  Supported  as  the 
proposition  is  by  repeated  decisions  of  the  state 
court,  it  is  adopted  without  hesitation,  as  any 
other  rule  would  work  very  great  injustice.  Hop- 
kins v.  Ward,  6  Munf.,38.  Where  the  exterior 
boandaricsofasurvey  under  that  law  upon  which 
a  patent  is  founded  includes  tracts  belonging  to 
prior  claimants,  the  patentee  cannot  in  such  a 
case  recover  in  ejectment  without  showing  that 
the  tract  claimed  by  the  defendant  is  not  within 
the  bounds  of  the  excluded  claims,  which  is  a  di- 
rect authority  that  the  reserved  lands  in  a  case  like 
the  present  did  not  pass  to  the  patentee.  MadUon 
Y.QmeM3lA\X,  Sel.Ca8.,281.  Even  more  decis- 
ive, also.isthecaseofiN^i^^  v.  Covey, \RdxA.  ,365, 
in  which  it  is  determmed  that  where  a  patent  is 
issued  in  pursuance  of  the  Act  of  the  2d  of  June, 
1788,  which  includes  in  its  general  courses  a 
prior  claim,  it  does  not  pass  to  the  patentee  the 
title  of  the  State  to  the  lands  covered  by  such 
prior  claim.  On  the  contrary,  the  title  of  the 
patentee  in  respect  to  such  a  tract  is  not  onl^ 
subject  to  the  title  of  the  prior  claimant,  but  if 
that  title  is  only  a  prior  entry  and  it  becomes  va- 
cated by  neglect  to  procure  a  survey  and  return 
the  plat,anyone  may  lay  a  warrant  on  the  same, 
as  in  other  cases  of  vacant  and  unappropriated 
lands.    Exactly  the  same  rule  is  laid  down  by 
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this  court  in  the  case  of  ScoU  v.  UaiUffe 
5  Pet.,  86,  in  which  the  opinion  was  given 
by  the' Chief  Justice.  He  saia  such  patents  have 
been  always  held  valid,  so  far  as  respects  the 
land  not  excluded,  but  to  pass  no  legal  title  to 
the  land  excepted  from  the  grant,  as  the  lands 
are  in  this  case  in  the  habendum  of  the  patent ; 
and  not  a  doubt  is  entertained  that  the  rule  there 
laid  d«wn  is  the  correct  rule  upon  the  subject. 
Kenna  v.  Quarrier,  8  W.  Va.,  212;  Hdrdman 
Y.  BoardmanA  Leigh  (Va.),  882. 

2.  Sufficient  evidence  was  introduced  by  the 
defendants  to  show  that  they  or  some  of  them 
took  adversary  possession  of  the  premises  in  con- 
troversy, prior  to  the  forfeiture  of  the  same  to 
the  8tate,and  that  they  continued  to  occupy  the 
same  throughout  the  period  that  the  title  was 
vested  in  the  State,  and  after  the  State  conveyed 
the  tract  to  the  grantors  of  the  plaintiff  to  the 
time  when  the  suit  was  instituted:  but  it  is  con- 
ceded that  such  adversary  possession  before  the 
forfeiture  was  not  for  the  period  of  fourteen 
years,  the  time  then  required  by  law  to  bar  a  re- 
covery, nor  did  such  adversary  possession  sub- 
sequent to  the  date  of  the  conveyance  by  the 
State  to  the  grantors  of  the  plaintiff  and  before 
the  service  or  process,  continue  long  enough  to 
bar  a  recovery.  Both  combined  would  maintain 
the  defense,  and  of  course,  if  the  statute  contin- 
ued to  run  during  the  period  the  title  was  vested 
in  the  State  by  the  forfeiture,  the  instruction 
given  to  the  jury  was  erroneous  and  the  judg- 
ment must  be  reversed.  Adverse  possession  was 
the  defense  in  the  case  of  Stoughion  v.  Baker,  4 
Mass.,  526,  where  the  question  arose  in  respect 
to  the  right  of  the  defendant  to  an  ancient  grant 
which  was  subject  to  an  implied  limitation,  and 
it  was  contended  that  he  hiul  been  so  long  pos- 
sessed of  the  premises  that  the  State  had  no  right 
to  interfere  in  any  form  of  legal  remedy.  Pos- 
session and  uninterrupted  enjoyment  for  a  very 
long  period  was  proved  in  that  case,  but  the 
court  held  that  the  limitation  could^ot  be  ex- 
tinguished by  any  inattention  or  neglect  in  com- 
pelling the  owner  to  comply  with  it.  for  no  laches 
IS  to  &  imputed  to  the  government  and  against 
it  no  time  runs  so  as  to  oar  the  public  rights, 
which  is  no  more  nor  less  than  another  form  of 
words  for  expressing  the  ancient  rule  of  the  com- 
mon law,  that  time  does  not  run  against  the 
State.  U.  a.  V.  Hoar,  2  Mas.,  312;  Lindsey  v. 
MiUer,  6  Pet.,  673. 

Argument  to  show  that  the  Statute  of  Limit 
ations  ceased  to  run  when  the  forfeiture  at- 
tached and  the  title  became  vested  in  the  State 
can  hardly  be  necessary,  as  the  rule  that  time 
does  not  run  against  the  State  has  been  settled 
for  centuries,  and  is  supported  by  all  courts  in 
all  civilized  countries.  Ang.  Lim. ,  5th  ed.,  28. 
Suppose  that  is  so,  still  it  is  insisted  that  the 
two  periods,  that  is,  the  period  of  adverse  pos- 
session before  the  forfeiture  and  the  period  sub- 
sequent to  the  conveyance  by  the  State  to  the 
Elaintiff  or  those  under  whom  he  claims,  may 
e  added  together  and  considered  as  one  entire 
period,  for  the  purp>ose  of  maintaining  the  de 
Tense,  it  is  clear  if  that  proposition  is  cor- 
rect the  instruction  given  was  erroneous.  But 
the  proposition  cannot  be  admitted,  as  it  is 
well  settled  law  that  the  possession,  in  order 
that  it  may  bar  the  recovery,  must  be  continu- 
ous and  uninterrupted  as  well  as  open,  notori- 
ous, actual,  exclusive  and   adverse.    Cook  v. 
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Babcock,  11  Cush.,  210.  Such  a  possession,  it 
is  conceded,  "if  continued  without  Interrup- 
tion for  the  whole  period  which  is  prescribed 
by  the  statute  for  the  enforcement  oi  the  right 
of  entrv,  is  evidence  of  a  fee"  and  bars  the 
right  of  recovery.  Independently  of  pomtive 
statute  law,  such  a  possession  affonis  a  pre- 
sumption that  all  the  claimants  to  the  land  ac- 
quiesce in  the  claim  so  evidenced  and  eoforoed, 
or  that  they  forbear  for  some  substantial  reason 
to  controvert  the  claim  of  the  possessor  or  to 
disturb  him  in  the  enjoyment  of  the  premises. 
Secret  possession  will  not  do.  as  publicity  and 
notoriety  are  necessary  as  evidence  of  notice 
and  to  put  those  claiming  an  adveise  interest 
upon  inquiry.  BradstreetY,  ffufUington,  5 
Pet.,  402:  Blood  v.  Wood,  1  Met.,  52e$:  Bwing 
Burnet,  11  Pet.,  53.  Mere  occupation  is  noc 
sufficient,  but  the  possession  must  be  adverse. 
as  seisin  and  possession  are  supposed  to  be  co- 
extensive with  the  right,  and  that  the  posses- 
sion continues  till  the  party  is  ousted  thereof 
by  an  actual  possession  in  another  under  a 
claim  of  right.  Ang.  Lim.,  377;  Ofarke  v. 
Courtney,  5  Pet.,  JS4;  Mclwr  v.  Ragan,  2 
Wheat.,  29;  Kirk  v.  8mit?i,  9  Wheat.,  288. 

Continuity  of  possession  is  also  one  of  the 
essential  requisites  to  constitute  such  an  ad- 
verse possession  as  will  be  of  efficacy  under  the 
Statute  of  Limitations  Whenever  a  party  quits 
the  possession,  the  seisin  of  the  true  owner  is 
restored,  and  a  subsequent  wrongful  entry  hj 
another  constitutes  a  new  disseisin,  and  it  is 
equally  well  settled  that  if  the  continuity  of 
possession  is  broken  before  the  exptration  of 
the  period  of  time  prescribed  by  the  Statute  of 
Limitations,  an  entry  within  that  time  destroys 
the  efficacy  of  all  prior  possession,  so  that  to 
gain  a  title  under  the  statute,  a  new  adverse 
possession  for  the  time  limited  must  be  taken 
for  that  purpose.  Brtrnfietd  v.  Carter,  2  Kelly 
(Ga.)  143;  &nggold  v.  MaloU,  1  H.  &  Johns., 
816;  UaU  v.  Oittings,  2  H.  &  Johns.,  112. 

Beyond  all  question,  the  case  last  dted  pre- 
sented the  same  question  as  that  inyolved  in 
the  case  before  the  court,  and  the  dedsioa  was 
that  the  forfeiture  to  the  State  within  the  period 
necessary  to  give  effect  to  the  statute  did  have 
the  effect  to  break  the  continuity  of  adverse 
possession,  and  prevented  the  operation  of  the 
statute  bar.     Taylor  v.  BurnsideSt  1  Gratt..  190. 

Viewed  in  any  light,  the  court  is  of  the  opin- 
ion that  there  is  no  error  in  the  record. 

Judgment  affirmed, 

Mr.  Justice  Stronf^y  dissenting: 

In  the  view  which  a  majority  of  my  breth- 
ren take  of  one  branch  of  this  case,  1  am  un- 
able to  concur. 

The  plaintiff  in  the  court  below  claimed  title 
to  the  land  in  controversy  under  a  patent  of  the 
State  of  Virginia,  grant^  to  Albert  Gkllatin  on 
the  10th  day  of  February,  1786.  It  does  not 
appear  that  any  possession  was  ever  taken  un- 
der this  patent,  but  on  the  1st  of  November, 
1836,  the  lands  were  forfeited  to  the  State  for 
failure,  by  the  owners,  to  make  entry  thereof 
upon  the  commisaoner's  books  for  taxation. 
On  the  12th  of  February,  1844,  however,  an 
Act  of  the  Legislature  was  passed  for  the  relief 
of  Dundas  and  Kugler,  who  had  become  the 
grantees  of  the  Gallatin  right,  by  which  they 
were  allowed  to  redeem  the  lan(u  on  the  pay- 
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ment  of  all  taxes  and  damages  due  thereon, 
and  on  the  8th  dar  of  Maj^,  1845,  the  redemp- 
tion was  made.    The  plaintiff  has  no  other  title. 

The  defendants  claim  as  grantees  by  sundry 
mesne  conveyances  through  James  T.  Watson 
from  Samuel  M.  Hopkins,  who  also  obtained  a 
patent  from  the  State,  dated  July  1,  1796. 

I  agree  that  neither  this  patent  to  Hopkins, 
nor  any  legislation  of  the  State  affecting  it, 
presents  an^  sufficient  defense  to  the  claim  of 
the  plaintiff  under  the  earlier  patent  to  Albert 
Gallatin.  But  the  defendants  set  up  in  the 
court  below  another  defense.  It  was  that  they 
were  protected  by  the  Statute  of  Limitations. 
They  submitted  evidence  tending  to  prove  that 
they,  or  those  through  whom  they  claim,  took 
actual  and  adversary  possession  oi  the  lands  in 
1827,  and  that  such  possession  had  been  con- 
tinued until  the  institution  of  this  suit.  Rely- 
ing upon  this,  they  presented  to  the  court  the 
following  two  points  (among  others)  and  re- 
(^uested  that  they  might  be  given  as  instruc- 
tions to  the  jury : 

"Fourth.  If  the  jury  are  satisfied  from  the 
evidence  that  adversary  possession  commenced 
before  the  1st  of  November,  1886,  and  the  same 
possession  continued  during  the  time  of  t'he 
forfeiture,  as  well  as  from  the  8th  of  May,  1845, 
the  time  of  redemption,  up  to  the  time  of  the 
institution  of  this  suit,  and  by  adding  the  time 
of  adversary  possession  before  forfeiture  to  the 
adversanr  possession  after  redemption  makes  a 
period  of  fourteen  years,  then  they  must  find 
for  the  defendants,  or  such  of  the  defendants 
as  make  out  the  fourteen  years  as  aforesaid. 

Fifth.  That  the  Act  of  1844,  which  au- 
thorized Dundas  and  Eugler  to  redeem  the 
lands  therein  specified,  did  not  so  operate  as  to 
relieve  them  from  the  effect  of  the  Statute  of 
Limitations,  which  had  commenced  running  for 
the  defendants  before  the  forfeiture,  if  the  jury 
believed  the  defendants  continued  their  posses- 
sion without  interruption  during  the  forfeiture, 
and  up  to  the  time  of  redemption,  and  that  the 
defendants  continued  the  possession  up  to  the 
time  of  the  institution  of  this  suit." 

Both  these  points  the  court  refused  to  affirm, 
and,  on  the  contrary,  charged  the  jury  that  on 
the  1st  of  Novemlier,  1886,  the  possession  of 
the  defendants  terminated  and  passed  into  and 
remained  in  the  Commonwealth  until  the  same 
was  transferred  to  Dundas  and  Eugler  by  the 
Act  of  February  12th,  1844,  and  that  the  ad- 
verse possession  acquired  by  the  defendants  be 
fore  November  1,  1836,  could  not  be  con- 
nected with  the  adverse  possession  acquired  by 
the  defendants  after  Dundas  and  Eugler  be 
came  revested  with  the  title  of  the  Common- 
wealth. Herein,  I  think,  was  clear  error. 
Plainly,  had  there  been  no  forfeiture,  the  ad 
versary  possession  of  the  defendants,  kept  up 
continuously  during  fourteen  years,  would 
have  protected  them  against  any  right  of  entry 
by  the  plaintiff.  The  forfeiture  did  not  dis- 
turb their  actual  possession,  nor  their  posses- 
sion under  claim  of  exclusive  right  in  them- 
selves, which  is  what  is  meant  by  adversary. 
I  agree  that  their  possession  between  the  for- 
feiture and  the  redemption  gave  them  no  right 
as  against  the  State.  This  is  not  because  their 
possession  was  not  adversary,  nor  because  the 
actual  possession  was  transferred  by  law  to  the 
Commonwealth,  but  because  adversary  i>osses 
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sion  is  unavailing  to  bar  any  rights  of  the 
State,  it  not  being  subject  to  Statutes  of  Lim- 
itation, unless  expressly  named.  The  defend- 
ants here  are  not  asserting  their  adversary  pos- 
session against  the  State.  The  controversy  is 
between  them  and  one  claiming  under  the  Oal- 
latin  title,  which,  though  at  one  time  forfeited 
to  the  State,  was  allowed  to  be  redeemed. 
They  claim  nothing  against  the  State  on  ac- 
count of  their  possession  from  November  1, 
1886.  to  May  8,  1845.  though  it  was  adversary 
and  uninterrupted,  either  by  abandonment  or 
by  the  entry  oi  the  State  or  of  the  plaintiff. 

But  why  is  not  that  possession  operative 
against  the  plaintiff?  I  think  it  is.  As  between 
him  and  the  defendants,  nothing  but  an  entry 
or  an  action  brought  was  sufficient  to  chang^e 
the  character  of  their  possession  or  break  its 
continuity.  It  is  not,  however,  necessary  to  dis- 
cuss this.  It  is  sufficient  for  this  case  that  the 
defendants  held  actual  and  continuous  posses- 
sion of  the  lands  from  1827  until  1857,  when 
this  suit  was  brought;  that  the  possession  was 
always  adversary  to  the  plaintiff;  that  he  never 
took  anj  steps  to  disturb  it,  and  that  be  has 
had  more  than  fouiteen  years  within  which  he 
might  have  asserted  his  right. 

Concede  that  the  plaintiff's  right  of  entry 
was  suspended  by  the  forfeiture,  still  it  revived 
when  the  lands  were  redeemed,  and  if  the  de- 
fendants' possession  was  adverse  to  his  ri^ht 
and  continuous  during  fourteen  years  in  which 
he  might  have  entered  or  asserted  his  right  by 
action,  I  am  unable  to  perceive  why  he  is  not 
barred. 

The  fact  that  an  owner's  right  of  entry  has 
beensupended,  after  the  statute  has  commenced 
running  acrainst  him,  can  be  of  no  importance, 
if  he  has  had  the  statutory  period  within  which 
to  bring  his  action  against  the  disseisor  in  ad- 
verse possession.  If  this  is  not  so,  then  war 
might  not  only  suspend  the  running  of  the 
statute,  but  render  of  no  effect  all  adverse  pos- 
session held  before  the  war  commenced.  This 
has  never  been  asserted.  It  is  the  uninterrupted 
adverse  possession  alone  which  creates  the  bar. 
It  is  not  essential  to  it  that  the  right  to  enter  or 
to  bring  suit  should  have  suffered  no  interrup- 
tion. 

Every  reason  for  applying  the  statute,  which 
would  have  existed  had  there  been  no  forfeit- 
ure and,  consequently,  no  suspension  of  the 
plaintiff's  right  to  enter,  exists  in  full  force 
now.  Statutes  of  limitation  are  dictated  mainly 
by  two  considerations:  one,  that  it  is  public 
policy  to  discourage  stale  claims,  and  the  other, 
that  it  is  not  to  be  presumed  that  one  having  a 
right  would  delay  asserting  it  for  a  long  period 
in  full  view  of  another's  wrongful  interference 
with  it.  Hence,  the  period  was  fixed  at  four- 
teen years,  in  Virginia  and  West  Virginia, 
within  which  a  party  out  of  possession  may 
bring  his  action  of  ejectment  against  one  in  pos- 
session holding  adversely.  Assuming  that  the 
jury  would  have  found  the  facts  as  stated  in  the 
points  proposed,  the  plaintiff  has  had  that  en- 
tire period ;  and  the  public  pohcy.  as  well  as 
the  presumptions  arising  from  his  laches,  which 
gave  birth  to  the  statute,  apply,  in  all  their  po- 
tency, to  his  case.  And  the  statute  is  not  only 
a  bar  to  the  assertion  of  a  right  of  entry  ujjon 
one  in  adverse  possession  after  the  expiration 
of  the  period  fixed,  but  it  gives  a  title  to  the 

778 


400-4L8 


SnpREMB  Court  of  the  United  States. 


Dec.  Ter3I. 


disseisor.  The  law  casts  title  upon  bim.  and 
assures  to  him  the  privilege  of  asserting  it,  ei- 
ther aggressively  or  defensively.*  For  the  ac- 
Siisition  of  this  right  the  defendants  have  done 
1  that  the  law  contemplates.  They  entered 
under  a  claim  of  exclusive  right,  that  is,  adver- 
sarily,  and  they  held  that  adversary  possession 
continuously  until  this  suit  was  brought.  That 
the  Gallatin  title  was  forfeited  during  their 
occupancy  was  no  fault  of  theirs.  It  was  due 
to  the  wrongful  neglect  of  the  plaintiff,  or  those 
under  whom  he  clsdms,  to  enter  the  lands  upon 
the  commissioners'  books,  and  to  pay  the  taxes. 
Can  he  now  make  use  of  a  forfeiture,  caused  by 
his  own  neglect,  to  obtain  or  preserve  rights 
which,  confessedly,  would  have  no  existence 
but  for  his  neglect?  Yet  this  was,  in  substance, 
the  instruction  given  to  the  jury.  His  laches, 
resulting  in  a  lorfeiture,  is  to  have  the  same 
effect  as  an  entry  would  have  had,  or  as  action 
brought.  Thus  he  is  allowed  to  secure  an  ad 
vantage  through  his  own  default.  Thus  he  is 
allowed  to  maae  use  of  his  own  unlawful  non- 
feasance to  break  the  continuity  of  the  defend- 
ants' hostile  possession. '  I  cannot  assent  to 
Buch  a  view  dt  the  law. 

Had  the  Commonwealth,  after  the  forfeiture 
of  the  GhiUatin  title,  granted  the  land  to  some 
other  grantee.  I  a^ee  that  such  grantee  would 
not  be  affected  bv  any  adverse  possession  of 
the  defendants  held  by  them  before  the  forfeit- 
ure, of  less  duration  than  fourteen  vears.  But 
such  was  not  the  case.  The  holders  of  the 
Gallatin  title  were  allowed  to  redeem.  The  na^ 
ure  of  the  transaction  by  which  they  became 
reinvested  with  the  title  is  plainly  seen  in  the 
Act  of  February  12,  1844,  passed  for  their  re- 
lief. Its  preamble  recited  that  the  lands  had 
become -forfeited  by  reason  of  failure  to  enter 
the  same  on  the  books  of  the  Commissioners  of 
the  Revenue  for  taxation,  and  that  Dundas  and 
Eugler,  the  trustees  of  the  North  American 
Land  Companv,  for  whose  use  the  title  had 
been  held,  had  petitioned  for  permission  to 
''redeem"  said  lands  on  payment  of  the  taxes 
assessed,  together  with  six  per  centum  per  an 
num  damages  thereon.  The  1st  section  author- 
ized them  to  "redeem"  on  those  terms,  on  or 
before  June  1,  1845.  The  2d  section  "released" 
unto  them,  for  the  benefit  of  the  shareholders 
of  the  company,  all  the  right,  title  and  interest 
which  had  been  forfeited  upon  the  payment  of 
said  taxes  and  damages.  The  Sd  section  author- 
ized a  judgment  against  the  lands  for  the 
amount  of  costs  incurred,  and  for  reasonable 
compensation  to  any  commissioner  of  delin- 
quent and  forfeited  lands  by  reason  of  his  hav- 
ing prepared  the  red^med  lands  for  sale ;  and 
the  4th  section  directed  all  proceedings  by  such 
commissioners  to  be  suspended  until  after  June 
1,  1845.  It  thus  appears  that  the  redemption 
was  not  the  acquisition  of  a  new  title.  It  was 
the  common  case  of  a  waiver  of  a  forfeiture. 
Dundas  and  Eugler,  after  the  redemption,  held, 
by  their  old  right,  the  Gallatin  patent,  and  it  was 
this  right  which  the  plaintiff  gave  in  evidence 
and  asserted  in  the  present  action.  No  new  pat 
ent  was  issued  to  Dundas  and  Kugler.  I'he  Act 
of  1844  contains  no  words  of  grant  to  them, 
and  its  avowed  purpose  was  to  place  them  in 
the  same  position,  as  holders  of  the  title  and 
trustees  of  the  company,  which  they  occupied 
before  the  forfeiture. 
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I  am.  therefore,  of  the  opinion  that  the  cir- 
cuit court  erred  in  refusing  to  affirm  the  defend 
ants*  fourth  and  fifth  points,  and  also  in  the  in- 
struction which  was  given  to  the  Jury  respect! qz 
the  effect  of  the  Statute  of  Limitations.  For 
this  reason  I  think  the  Judgment  should  be  re- 
versed, and  that  a  tenire  de  novo  should  be 
awarded. 

I  am  authorized  to  say  that  my  brethren,  Mr. 
Justice l}wLviB  and  Mr,  Justice  Bradley*  con- 
cur in  this  opinion. 


THE  STEAMER  WILLIAM  H.  WEBB,  her 
Tackle,  etc.,  Ooden  Haogbrtt  rt  ax.. 
Claimants,  Appte., 

HENRY  H.  BARLING  and  ABNER  H. 

DAVIS,  Exrs.  of  Edward  Mott  Robinsos, 

Deceased,  et  al. 
(See  8.  C,  "  The  Steamer  Wtbh"  14  Wall.,  40B-Hli«.) 

Agreement  to  tow  a  ship,  effect  of— burden  of 
proof— excuse  for  coUision — new  tibial — exteut 
of  judgment — modification  of  damages, 

1.  An  enfragrement  to  tow  a  ship  does  not  tnip<i^ 
either  an  oblifrutioa  to  insure  or  the  liability  of 
common  carrlore. 

3.  Such  contract  only  requires  in  Its  fulflUment. 
that  decree  of  caution  and  skill  which  prudent  nav-    • 
igrators  usually  employ  in  similar  services. 

3.  The  burden  is  always  upon  him  wboailesro^  the 
breach  of  such  a  contract,  to  show  either  that  there 
has  been  no  attempt  at  performance,  or  that  ih(.re 
has  been  nefirlicrcnce  or  unslcillfulneas  to  his  injury 
in  the  performance. 

4.  Mistakes  in  jud^rment  in  the  management  of 
the  ship  while  attemptinfr  to  escape  from  the  i«oril 

'into  which  slie  was  broui^ht  by  the  tug,  oannot  et> 
C1180  the  tuir. 

5.  A  deposition  which  was  read  before  the  com- 
miiisioner  appointed  to  ascertain  the  damaire8,whi<h 
related  only  to  the  amount  of  danuures,  will  o^it 
cause  the  case  to  be  sent  back  for  a  new  trial. 

6.  Where  the  steamer  was  dlscharircd  from  ar- 
rest, on  stipulation,  the  stipulators  are  bound  only 
to  the  extent  of  their  stipulation. 

7.  Where  the  decree  was  largely  in  excess  of  the 
stipulation,  while  it  is  affirmed  upon  its  merits,  it 
must  be  modified  in  regard  to  the  amount  of  dam- 
ages recoverable  from  the  stipulators. 

[No.  80.] 

Argued  Dee,  14,  1871.     Decided  Jan.  2S,  187 1 

APPEAL  from  the  Circuit  Court  of  the  Unit 
ed  States  for  the  Southern  District  of  Nc  w 
York. 

The  owners  of  the  steamship  Shooting  Star, 
libeled  the  tug  William  H.  Webb.  Apr.  ^. 
1859,  for  $17,500  damages  for  negligently  tow- 
ing the  shin.  The  owners  bonded  the  steamir 
in  the  sum  of  $18,000  for  the  damages,  and 
$250  for  costs. 

The  owners  of  The  William  H.  Webb  tl« 
libeled  The  Shooting  Star,  Aug.  2.  1859.  to  r^ 
cover  the  agreed  price  for  towing  her,  and  for 
extra  services  and  for  the  wages  of  the  pil<>t, 
and  for  a  hawser  and  expenses,  amounting  to 
$2,025. 

The  causes  were  heard  together  as  crobs- 
actions. 

In  each  case  the  district  court  made  a  decree 
for  the  libelants,  with  a  reference  to  a  commi* 
sioner  to  compute  the  damages.  The  commit 
sioner  reported  against  The  Shooting  Star. 
$1,008.15  damages.    The  report  was  exoepteJ 
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to  and  oonflrmed,  and  final  decree  entered  for 
$1,667.24,  Jan.  14, 1867. 

It  was  appealed  to  the  circuit  court  and  af- 
firmed. 

The  commissioner  reported  against  The  Will- 
iam H.  Webb.  $20,378.60. 

The  report  was  excepted  to  and  confirmed, 
and  final  decree  entered  for  $24,590.10,  Apr.  16, 
1867.  It  was  appealed  to  the  circuit  court  and 
affirmed,  with  final  decree,  for  $38,092.21,  Dec. 
2.  1868,  from  which  an  appeal  was  taken  to 
this  court. 

The  facts  are  stated  bv  the  court. 

Mewrti.  E«  C.  Benedict  and  Chas.  Jones, 
for  appellants. 
Mr.  D.  D«  Lord*  for  appNellees. 

Mr,  Justice  Strong^  delivered  the  opinion  of 
the  court : 

This  was  a  libel  filed  by  the  owners  of  the 
ship  Shooting  Star  against  the  steamer  William 
H.  Webb,  for  the  breach  of  a  contract  to  tow 
the  ship  from  Portsmouth,  Kew  Hampshire,  to 
the  Port  of  New  York.   The  libel  charged  neg- 
ligence and  mismanagement  in  the   towage, 
wnereby  the  ship  was  stranded  and  sustained 
serious  injury.     From  the  evidence  it  shows 
that  the  ship  was  taken  in  tow  by  the  steamer 
on  the  morning  of  the  22d  of  March,  1859,  and 
that  they  arrived  safely  off  Handkerchief  Shoal 
in  the  Vineyard  Sound  early  in  the  next  folow- 
ing  morning,  passing  about  one  hundred  yards 
from  Handkerchief  Light.    Here  they  were  in 
their   proper   position.    From    Handkerchief 
Light,  the  correct  route  for  vessels  bound  for 
New  York  is  by  a  single  straight  course  west, 
three  quarters  south  to  Cross  Kip  Light,  distant 
about  eleven  nautical  miles,  or  less  than  thirteen 
statute  miles,  as  appears  by  the  chart  and  by  the 
evidence  of  the  master  of  the  steamer.    The 
steamer  with  her   tow  passed  Handkerchief 
Light  about  two  o'clock  in  the  morning  of  March 
23.    It  could  not  have  been  at  an  earlier  hour; 
it  was  probably  later.   Sherwood,  the  steamer's 
pilot,  testifies  that  they  were  off  Pollock  Rip 
about  one  to  one  and  a  half  o'clock,  and  off 
Shovel  Full  Light  a  half  hour  later.    If  this  is 
correct,  as  the  steamer  was  running  at  the  rate 
of  some  ten  or  twelve  knots  per  hour,  she  could 
not  have  come  opposite  Handkerchief  Shoal  ear- 
lier than  from  two  to  half  past  two.     Hazard, 
the  master  of  the  steamer,  also  testifies  that  it 
was  about  one  as  they  were  approaching  Pol- 
lock Rip,  and  Newcomb,  the  wheelman  of  the 
steamer,  states  it  could  not  have  been  far  from 
three  o'clock  when  they  were  off  the  Handker- 
chief Light.    It  may  then  safely  be  assumed, 
that  when  the  steamer  and  tow  left  Handker- 
chief Shoal  for  Cross  Rip  Light,  it  was  at  least 
two  o'clock  in  the  morning,  and  probably  later. 
From  Handkerchief  Light  the  steamer  ran  with 
her  full  speed  for  some  time,  and  then,  shuttlns^ 
off  her  steam,  ran  with  a  less  rate  of  speed  until 
between  three  and  four  o'clock,  when  the  ship 
took  the  ground  on  theTuckemuck  Shoal,  fully 
three  miles  and  one  third  south  of  the  correct 
course  to  Cross  Rip  Light,  where,  after  some 
vain  endeavors  to  drag  her  off,  the  steamer  left 
her  and  cast  anchor  in  the  neighborhood.  When 
daylight  returned,  a  faint  effort  was  made  to 
reach  the  ship,  and  this  proving  unsuccessful, 
the  steamer  left  for  liklgertown  to  obtain  assist- 
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ance.  It  is  to  recover  the  damages  sustained  by 
Uie  ship  in  consequence  of  this  careless  and  un- 
skillful towage,  that  the  libel  has  been  filed,  and 
the  first  question  is,  whether  the  towage  was 
either  unskillful  or  negligent. 

It  must  be  conceded  that  an  engagement  to 
tow  does  not  impose  either  an  obligation  to  in- 
sure, or  the  liability  of  common  carriers.  The 
burden  is  always  upon  him  who  alleges  the 
breach  of  such  a  contract  to  show  either  that 
there  has  been  no  attempt  at  performance,  or 
that  there  has  been  negligence  or  unskillf  ulness 
to  his  injury  in  the  penormance.  Unlike  the 
case  of  common  carriers,  damage  sustained  by 
the  tow  does  not  ordinarily  raise  a  presumption 
that  the  tug  has  been  in  fault.  The  contract 
requires  no  more  than  that  he  who  undertakes 
to  tow  shall  carry  out  his  undertaking  with 
that  decree  of  caution  and  skill  which  prudent 
navigators  usually  employ  in  similar  services. 
But  there  may  be  cases  in  which  the  result  is  a 
safe  criterion  by  which  to  judge  of  the  charac- 
ter of  the  act  which  has  caused  it.  Had  the 
ship  in  this  case  been  towed  upon  a  shoal  ten 
miles  north  or  ten  miles  east  or  Handkerchief 
Shoal,  after  leaving  that  shoal  for  Cross  Rip.  it 
cannot  be  doubted  that  the  fact  of  the  stranding 
at  such  a  place,  would,  in  the  absence  of  expla- 
nation, be  almost  conclusive  evidence  of  un- 
skillfulness  or  carelessness  in  the  navigation  of 
the  tug.  The  place  where  the  iniury  occur- 
red would  be  considered  in  connection  with  the 
injury  itself,  and  together,  they  would  ver^  sat- 
isfactorily show  a  breach  of  the  contract,  if  no 
excuse  were  given.  At  least  they  would  be  suf- 
ficient to  cast  upon  the  claimants  of  the  tug  the 
burden  of  establishing  some  excuse  for  the  de- 
viation from  the  usum  and  proper  course. 

In  the  present  case  the  aeparture  from  the 
true  course  was  not  so  great,  but  it  was  enough 
to  devolve  upon  the  tug  the  duty  of  explana- 
tion. The  ship  was,  as  we  have  noticed,  towed 
upon  a  shoal  more  than  three  miles  south  of 
the  proper  course  to  Cross  Rip  Li^ht.  Had  the 
course  been  a  long  one  the  deviation  would  not 
have  been  so  remarkable.  But  as  the  entire 
distance  from  Handkerchief  Shoal  to  Cross  Rip 
is  less  than  thirteen  statute  miles,  and  as  the 
ship  was  stranded  when  only  about  three  quar- 
ters of  this  distance  was  passed,  it  is  apparent 
there  must  have  been  either  bad  mani^gement 
of  the  tug,  or  some  unusual  cause  must  have 
operated  to  produce  the  disaster ;  a  cause  against 
which  ordinary  prudence  was  not  bound  to 
guard.  Certainly  this  is  enough  to  impose  upon 
the  tug  the  necessity  of  explaining  how  she 
came  to  be  so  far  off  her  course  in  running  so 
short  a  distance.  We  do  not  say  that  in  order 
to  excuse  her  it  must  be  shown  the  accident 
was  inevitable,  but  it  ought  to  appear  that  so 
remarkable  a  deviation  from  her  correct  course, 
made  so  soon  after  leaving  Handkerchief  Light, 
was  consistent  with  cautious  and  skillful  man- 
agement. ^ 

The  weight  of  the  evidence  is  that  the  ship 
was  run  upon  the  shoal  in  a  little  more  than  an 
hour;  manifestly  not  more  than  an  hour  and  a 
half,  after  she  had  passed  Handkerchief  Light. 
All  the  witnesses  agree  that  it  was  between 
three  and  four  o'clock  when  she  took  ground. 
Captain  Hazard,  of  the  steamer,  testifies,  that 
when  they  first  struck  the  shoal  it  was  between 
three  and  four,  and  he  thinks  about  a  quarter 
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before  four.  It  was  probably  earlier;  for  he 
adds  it  was  a  little  after  four  when  the  steamer 
came  to  anchor,  and  Sherwood,  the  pilot,  states 
the  steamer  came  to  anchor  a  quarter  before 
four.  Yet,  after  the  ship  strucis.  the  steamer 
headed  toward  the  east  and  pulled  upon  the 
ship  fifteen  or  twenty  minutes,  to  drag  her  off. 
She  then  headed  south,  and  finding  herself  in 
shoal  water,  slipped  the  end  of  the  hawser, and 
ten  or  fifteen  minutes  afterwards  let  go  her 
anchor.  It  is  hardlv  probable,  therefore,  that 
it  was  later  than  half  past  three  when  the  ship 
went  upon  the  shoals.  It  follows  that  the  en- 
tire departure  from  the  true  course  was  made 
within  this  period  of  an  hour,  or,  at  most,  an 
hour  and  a  half. 

.  The  excuses  set  up  in  behalf  of  the  steamer 
are  that  the  night  was  foggy  and  dark,  and  that 
the  currents  were  variable,  conflicting  and  im- 
perceptible. There  is  no  evidence  tliat  there 
was  any  wind  which  could  have  caused  embar- 
rassment until  some  time  after  the  ship  had 
stranded.  It  blew  lightly  from  the  south  and 
east,  and  its  tendency,  therefore,  was  to  keep 
the  steamer  up  to  the  northward  of  her  true 
course.  It  was  raining,  but  there  was  no  fog 
until  after  Handkerchief  Light  had  been  passed. 
Soon  afterwards  the  weather  began  to  grow 
misty  and  thick,  and  Captain  Haz^  states  that 
when  they  had  got  about  half  way  from  the 
Handkerchief  to  Cross  Rip,  it  became  so  very 
thick  they  could  barely  see  the  ship  astern  of 
them,  six  hundred  feet  off.  But  he  says  that 
after  passing  the  Handkerchief  three  miles, they 
could  see  the  light  astern,  and  also,  he  thinks, 
the  light  on  the  northeast  corner  of  Nantucket 
(six  miles  distant);  but  that  after  that  it  shut 
down  so  thick  they  could  not  see  the  lights  astern 
or  that  of  Nantucket.  Sherwood,  the  pilot,  says 
that  after  they  had  got  about  a  mile  past  Hand- 
kerchief, it  shut  down  a  dense  fog,  and  they 
could  not  see  the  lights  of  The  Shooting  Star. 
Newcomb,  who  was  at  the  wheel  of  the  steamer, 
testifies  that  "after  passing  Handkerchief,  in 
fifteen  or  twenty  minutes  (when  the  steamer 
must  have  gone  three  or  four  miles)  it  began  to 
close  in  thick.  In  not  to  exceed  half  an  hour 
it  shut  in  very  close;  could  not  see  anv  light  at 
all.  When  it  shut  in  so  dark  we  could  not  see 
light,  we  than  rans  the  bell  to  shut  off."  The 
testimony  of  the  pilot  is  that  they  ran  thirty- 
two  minutes  in  the  fog  before  the  steam  was 
shut  off.  The  clear  preponderance  of  the  testi- 
mony is,  that  it  was  not  until  they  had  passed 
over  about  half  the  distance  to  Cross  Rip,  that 
the  fog  became  so  dense  that  the  light  could  not 
be  seen.  If  this  is  so,  there  was  no  difficulty  in 
determining  the  position  of  the  steamer.  It  is  not 
perceived,  however,  that  this  is  very  material 
The  fog,  whether  dense  or  thin,  was  itself  no 
embarrassment  to  the  steamer's  taking  and  keep 
ing  the  ri^ht  course,  a  course  marked  on  the 
chart,  and  well  known  by  the  pilot  and  by  the 
captain. 

Though  the  currents  were  variable  in  the  di- 
rection of  their  flow,  yet  both  their  direction 
and  their  force  were  well  known.  All  that  was 
needed  was  to  give  them  careful  attention,  and 
to  make  allowances  for  their  operation.  So 
much  prudent  navigation  required.  There  is 
no  evidence  that  they  were  of  unusual  strength 
on  the  night  of  the  disaster,  or  that  they  ran  in 
an  unusual  direction,  and  there  was  nothing  in 
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the  state  of  the  weather  to  cause  a  difference 
from  what  was  common.  Ordinary  skill  was 
quite  sufficient  to  enable  the  pilot  o'f  the  tug  to 
counteract  their  force,  and  to  keep  both  the  tug 
and  the  tow  on  the  proper  course.  It  was  dur- 
ing the  first  third  of  the  tide  that  the  passage 
was  made  over  the  first  third  of  the  course  from 
Handkerchief  Light  to  Cross  Rip,  as  stated  by 
the  pilot.  During  this  time  the  current  or  tide 
was  setting  northwest,  bearing  the  steamer 
northward,  and  on  the  last  halt  of  the  course, 
on  which  she  entered  before  the  steam  was  shut 
off,  the  ebb  tide  was  setting  southwest.  Such 
is  the  evidence,  as  also  that,  after  the  steam  was 
shut  off,  the  motion  of  the  steamer  through  the 
wat«r  was  at  the  rate  of  two  or  three  knots  an 
hour,  and  that  she  was  thus  moving  about 
forty -five  minutes  before  the  ship  struck.  If 
this  is  so,  she  was  constantly  making  westing 
during  that  three  quarters  of  an  hour,if  headed 
right ;  and,  if  she  was  in  the  right  position  when 
the  steam  was  shut  off,  the  calculation  is  easy 
that  shows  a  southwest  current  could  not  have 
carried  her  on  to  Tuckemuck  ShoaL  It  is 
plain,  therefore,  the  stranding  of  the  ship  was 
not  the  fault  of  the  currents.  They  do  not  ac- 
count for  it,  even  if  nothing  was  done  to  coun- 
teract their  known  tendency. 

There  is  nothing  else  in  the  case  that  tends  to 
show  that  the  disaster  was  not  due  to  the  negli- 
gence of  the  tug.  On  the  contrary,  there  is 
very  considerable  evidence  that  her  compasses 
were  untrue,  and  so  deranged  as  on  a  westerly 
course  to  head  her  too  much  to  the  south.  This, 
of  Itself,  would  account  for  the  deviation,  and 
this  of  course  would  be  the  steamer's  fault. 

It  has  been  strenuously  argued  that  the  great 
injury  to  the  ship  was  caused  by  her  own  mis- 
management after  she  had  struck  the  shoal  and 
cast  her  port  anchor.  After  daylight,  when  the 
steamer  was  about  to  back  down  in  order  to 
attach  herself  again  to  the  ship,  which  had  then 
got  off  the  shoal  and  was  riding  at  anchor,  the 
ship's  crew  commenced  heavmg  on  the  anchor; 
and  it  is  alleged  they  hove  short,  so  that  the 
anchor  was  picked  up,  and,  a  gale  coming  on 
to  blow  suddenly,  she  went  again  upon  the 
shoal.  The  anchor,  however,  instead  of  being 
picked  up,  was  lost,  and  it  was  proper  to  heave 
upon  it  in  order  to  bring  the  ship  nearer  the 
stem  of  the  steamer,  and  thus  aid  m  the  effort 
to  renew  attachment  to  the  steamer.  We  do 
not  discover  in  this  any  negligence  on  the  part 
of  the  ship.  What  was  done  was  rendered  pru- 
dent, if  not  necessary,  by  the  prior  misconduct 
of  the  tug.  Nor  was  casting  the  starboard 
anchor,  after  the  ship  broke  adrift,  negiigence 
under  the  circumstances,  though  it  proved  un- 
fortunate, and  though  the  ship  afterwards 
swung  upon  it  and  bilged.  The  port  anchor 
had  Men  lost,  and  the  wind  was  then  blowing 
a  gale.  Probably  the  bilging  was  what  saved 
the  ship  from  total  destruction;  and,  if  casting 
the  starboard  anchor  was  an  act  of  mistaken 
ludgment,  it  cannot  excuse  the  tug,  which  neg- 
ligently brought  the  ship  into  the  peril  from 
which  she  sought  thus  to  escape. 

The  attempt  to  escape  responsibility  under 
the  allegation  that  the  wrong,  if  any,  was  that 
of  the  pilot,  and  that  the  pilot  was  the  empUime 
of  the  ship  and  not  of  the  steamer,  wholly  faik 
Neither  the  written  contract  for  towage  nor 
the  antecedent  negotiation  establishes  any  such 

81  U.H. 


1871. 


Nicholson  Pavement  Co  v.  Jenkins. 


452-457 


thing.  Under  the  engagements  of  the  steamer, 
assumed  before  the  contract  of  towage  was 
made,  it  was  impossible  to  have  any  other  pilot 
than  Sherwood,  who  was  the  pilot  of  the 
steamer,  and  there  is  nothing  to  show  that  the 
ship  undertook  to  run  the  rislE  of  pilotage. 

It  is  finally  objected  that  the  deposition  of 
Levi  Hotchkiss  was  allowed  to  be  read,though 
he  was  incompetent  when  it  was  taken.  It 
does  not  appear  to  have  been  used  in  either  the 
district  or  the  circuit  court,  tho.ugh  it  was  read 
before  the  commissioner  appointea  to  ascertain 
the  damages.  Objection  was  made  to  it  there, 
and  it  must  be  conceded  the  deposition  should 
not  have  been  received,  but  its  reception  can 
hardly  justify  us  in  sending  the  case  back  for 
a  new  trial.  When  the  commissioner  received 
it,  if  it  was  intended  to  insist  upon  the  objec- 
tion, application  should  have  been  made  to  the 
court  for  an  order  to  exclude  it.  This  was  not 
done.  Conceding,  however,  that  the  error  was 
not  thus  cured,  still  the  evidence  before  the 
commissioner  related  only  to  the  amount  of 
damages,  and  without  the  testimony  of  Hotch- 
kiss, the  damages  were  plainly  more  than  the 
libelants  are  entitled  to  recover  in  this  proceed- 
ing. The  libel  was  in  rem  against  the  steamer, 
and  the  decree  cannot  be  for  more  than  is  within 
the  jurisdiction  of  the  court.  The  steamer  was 
discharged  from  arrest,  on  stipulation  in  the 
sum  of  $18,000  for  value,  and  $250  for  costs. 
The  stipulators,  to  the  extent  of  their  stipula- 
tion, have  been  substituted  for  the  steamer,and 
thus  nothing  but  the  $18,000  value  and  $250 
for  costs  is  within  the  control  of  the  court.  To 
that  extent  and  no  greater,  the  stipulators  have 
subjected  themselves  to  the  judgment  of  the 
court,  and  they  cannot  be  made  liable  as  stipu- 
lators beyond  it.  This  was  determined  in  the 
case  of  The  Ann  Caroline,  2  Wall.,  688  [69  U. 
8.,  XVII.,  838],  and  we  need  not  repeat  what 
was  then  said.  The  decree  in  this  case  was 
largely  in  excess  of  the  stipulation,  and  while 
it  is  affirmed  upon  its  merits,  it  must  be  modi- 
fied in  regard  to  the  amount  of  damages  recov- 
erable from  the  stipulators. 

The  decree  of  the  Circuit  Court  viaffirmed,with 
the  modifieation  that  it  be  reduced  to  the  num  0»f 
$18,000  damages  and  $260  costs;  and  it  is  further 
ordered  that  each  party  pay  his  own  costs  in  this 
court, 

ated--g6  U.  8.,  005, 816 ;  00  U.  S.,  86 ;  U  Blatohf .,  3i ; 
2  Sawy.,  601,  602,  606, 607. 


THE    laCHOLSON    PAVEMENT    COM- 
PANY, K/.  in  ^rr., 

CHARLES  E.  JENKINS. 
(Qee  S.  C.  14  Wall.,  468-157.) 

Construction  of  assignment  of  patent— exirmon 

of  patent. 

1.  An  assignment  of  an  interest  in  an  indention 
secured  bj  letters  patent  Is  a  contract,  and  is  to  be 
oonstrued  so  as  to  carry  out  the  Intention  of  the 
parties  to  it. 

2.  The  words,  **  to  the  full  end  of  the  term  for 


V<yt^.—At*iQnment  before  Uimitto  and  re-iMuing 
%KUent:  when  otasignment  tratuiferi^  exUnded  term, 
Sw  wtU  to  Oaylcr  v.  Wilder,  61  IJ.  S.  (10  How.V477. 

See  14  Wall. 


which  the  said  letters  patent  are  or  may  be  oranted" 
In  such  assignment,  necessarily  Import  an  intention 
to  convey  both  a  present  and  a  future  interest,  in- 
cluding a  renewal  and  extension  of  the  patent. 

[No.  68.] 
Argued  Jan.  12,  1872.     Decided  Jan.  29. 1872. 

IN  ERROR  to  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  California. 

This  was  an  action  commenced  in  the  court 
below  by  Jenkins,  to  recover  the  royalty  estab- 
lished by  the  patentee,  for  license  to  lay  down 
the  pavement  known  as  the  Nicholson  pave- 
ment. In  1854,  Samuel  Nicholson  obtained 
letters  patent  for  an  improvement  in  wooden 
pavement.  In  Dec.,  1863.  he  obtained  a  re- issue 
of  the  letters  patent.  In  Dec.,  1864, said  Samuel 
Nicholson  executed  the  following  assignment 
of  an  interest  in  said  invention  and  letters  pat- 
ent, to  Jonathan  Taylor, viz. : 

"Whereas,  I,  Samuel  Nicholson,  of  Boston,  in 
the  State  of  Massachusetts,  invented  a  certain 
new  and  useful  improvement  in  wooden  pave- 
ments, for  which  letters  patent  of  the  United 
States  of  America  (numbered  1584  of  re-issued 
patents,  and  bearing  date  the  1st  day  of  Decem- 
ber, in  the  year  1868),  have  been  granted  to  me, 
giving  to  me  and  my  legal  representatives  the 
exclusive  right  of  making,  using  and  vending 
the  same  invention  throughout  the  said  United 
States,  the  original  patent  being  dated  Aug.  8, 
1858,  and  given  for  the  term  of  fourteen  years. 

And  whereas,  Jonathan  Taylor,  of  Milwau- 
kee, in  the  State  of  Wisconsin,  has  agreed  to 
purchase  from  me  all  the  right,  title  and  inter- 
est which  [  have  in  and  to  the  said  invention, 
for  and  in  the  City  of  San  Francisco  in  the  State 
of  California,  as  secured  by  the  said  letters  pat- 
ent, and  has  paid  to  me  the  sum  of  $1,  the  re- 
ceipt whereof  is  hereby  acknowledged.  Now, 
therefore,  this  indenture  witnesseth,  that,  for 
and  in  consideration  of  the  said  sum  to  me  paid, 
I  have  assigned,  sold  and  set  over,  and  do  here- 
by assijp,  sell  and  set  over,  unto  the  said  Jona- 
than Taylor,  all  the  right,  title  and  interest 
which  I  have  in  said  invention  and  letters  pat- 
ent, for  and  in  the  said  City  of  San  Francisco, 
but  in  no  other  place:  the  same  to  be  held  and 
enjoved  by  the  said  Taylor  for  the  use  and  be- 
hoof of  him  and  his  legal  representatives,  to  the 
full  end  of  the  term  for  which  the  said  letters 
patent  are  or  may  be  granted,  as  fully  and  ef- 
lectivelv  as  the  same  would  have  been  held  and 
enjoyed  by  me  had  this  assignment  never  been 
made.  In  testimony  whereof  I  have  hereunto 
set  my  signature  and  affixed  my  seal,  this  1st 
day  of  December,  A.  D.  1864. 

Samuel  Nicholson." 

The  patent  referred  to  in  said  assignment  is 
the  same  patent  issued  to  Nicholson  in  1854, 
erroneously  referred  to  as  issued  in  1858.  and 
re-issued  in  1868.  Taylor,  prior  to  Aug.,  1868. 
assigned  all  his  interest  in  siiid  patent  acquired 
under  said  assignment  to  the  Nicholson  Pave- 
ment Company,  original  defendant  in  this  suit, 
and  the  said  interest  was  held  by  defendant  at 
the  time  of  the  commencement  of  this  suit. 

In  August,  1867,  said  Nicholson  obtained  an- 
other re  issue  of  the  said  letters  patent,  on  an 
amended  specification.  Nicholson  having  subse- 
quently died, in  January  lb68.and  QeorgeT.  Big* 
elow  having  been  appointed  his  administrator, 
said  Bigelow,  in  his  character  of  administrator, 
in  July.  1868,  procured  from  the  Commissioner 
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of  Patents  a  renewal  or  extension  of  said  letters 
patent  for  seven  years,  from  Aug.  8,  1868»  in 
pursuance  of  the  18tb  section  of  the  Act  of 
CoDgress  of  July  4,  1886,  and  of  May  27, 1848. 
Afterward,  the  plaintiff  below  acquired  through 
asMgnment  from  said  Bigelow  as  administrator 
made  Aug.  14,  1868,  all  his  right,  title  and  in- 
terest in  said  invention  and  patents  for  the  State 
of  California.  Since  said  Aug.  14.  1868,  the  de- 
fendant below,  without  leave  or  license  of 
plaintiff,  has  constructed  and  laid  down  in  the 
City  of  San  Francisco  a  large  amount  of  pave 
ment,  employing  in  its  construction  the  inven 
tion  for  which  said  letters  patent  were  issued. 

The  question  in  this  case  is:  whether  the  as- 
signment from  Nicholson  to  Jonathan  Taylor, 
of  Dec.  1, 1864.  set  out  in  the  statement  of  facts, 
vested  any  estate,  right,  title  or  interest  in  the 
assignee,  in  or  to  the  extended  or  renewed  term, 
which  was  acquired  by  Bigelow  as  administra- 
tor, under  the  Act  of  Congress  subsequent  to 
the  date  of  said  assignment. 

Mes9n,  B.  J.  Brent  and  T.  T.  Crittenden, 
for  plaintiff  in  error: 

1.  The  Commissioner  of  Patents  was  author- 
ized to  grant  extensions  for  seven  years,  and  the 
original  letters  patent  then  became  virtually  a 
patent  for  twenty -one  years. 

5  Stat,  at  L.,  p.  124,  sec,  18;  Oibson  v.  Harris, 
1  Blatchf..  169;  Woodwarth  v.  Edwards,  8 
Woodb.  &M.,125. 

2.  The  inchoate  right  of  the  inventor  to  the 
exclusive  privileges  under  an  extension  of  let- 
ters patent,  is  the  subject  of  a  sale. 

mlson  V.  Bousseau,  4  How.,  646:  WUson  v. 
Turner,  Taney,  C.  C,  278;  affirmed,  4  How.. 
712;  Clum  v.  Brewer,  2  Curt.,  506;  Day  v.  Can 
dee,  3  Fish.,  9;  Aiken  v.  Dolan,  «  Fish.,  197; 
Hartshorn  v.  Bay,  19  How.,  220  (60  U,  S., 
XV.,  610). 

8.  The  words  of  the  assignment  are  appli 
cable  only  to  a  design  to  convey  both  a  present 
and  future  interest. 

Phelps  Y.  Comstock,  4  McLean.  854:  Case  v. 
Bedfteld,  4  McLean,  628;  Nei^mith  v.  Calvert.  1 
W.  &  M.,  34;  Glum  v.  Brewer,  2  Curt..  507; 
Woodwarth  V.  Sherman,  3  Story,  174;  Mitchell 
V.  Winslow,  2  Story,  639;  Chase  v.  Walker,  3 
Fish.,  123;  Bloomer  v.  MiUiriger,  1  Wall  ,  340 
(68  U.  S.,  XVIL.  681);  Cmnrs.v.Whitely,  4 
Wall  .  622(71  U.S.,  XVIIL,  335);  Brooks  v. 
BiekneU,  4  McLean,  64;  Act  of  July  4,  1836,  5 
Stat,  at  L.,  117. 

4.  The  assignment  is  to  be  construed  in  the 
sense  in  which  both  parties  understood  and  in- 
t«»nded  it  at  the  time  it  was  made,  and  to  secure 
to  the  purchaser  the  right  wLl  h  he  intended  to 
buy,  and  supposed  he  had  bought,  and  which 
the  patentee  must  have  intended  to  sell,  and  at 
the  time  of  the  contract  must  have  supposed  he 
had  sold. 

JUessrs.  J.  B,  Sharpstein  and  Matt.  H. 
Carpenter,  for  defendant  in  error: 

The  assignment  to  the  defendant  in  error  is 
of  the  extended  or  renewed  term,  and  it  is  con- 
ceded that  it  vests  in  him  the  right  to  it,  unless 
the  assignment  of  Nicholson  to  Taylor  under 
the  former  term,  embraced  the  extended  as  well 
as  the  original  term.  So  that  it  is  only  impor- 
tant now  to  ascertain  whether  the  assignment  of 
Nicholson  to  Taylor  contains  any  provision 
looking  to  an  interest  beyond  that  which  the 
patentee  bad  then  already  secured.    If  not,  we 
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may  safely  assume  that  those  claiming  under 
Tavlor  take  nothing  under  the  extension. 

Wilson  V.  Rousseau,  4  How.,  682;  Bloomers. 
McQuewin,  14  How.,  549;  Curt.  Pat.,  sec.  203. 

The  conclusion,  therefore,  to  which  the  cases, 
as  well  as  sound  principle,  lead,  is  this:  that  the 
only  presumption  applicable  to  such  instru- 
ments is,  that  the  parties  dealt  for  the  existing 
term,  unless  a  provision  was  inserted  in  the 
grant  or  assignment  looking  to  a  further  inter- 
est. Curt.  Pat.,  sec.  209;  Gibson  v.  Cook,  2 
Blatchf. ,  144 ;  Bloomer  v.  McQuewan  (supra); 
Clum  V.  Brewer,  2  Curt.,  520. 

In  the  assignment  of  Nicholson  to  Taylor,  no 
allusion  is  made  to  an  extension  or  renewal  of 
the  patent  for  a  further  term,  and  the  interest 
assigned  is  clearly  that,  and  that  alone,  which 
the  patentee  had  already  acquired, 

Mr.  Justice  Davia  delivered  the  opinion  of 
the  court: 

The  controversy  in  this  case  rose  out  of  the 
different  views  taken  by  the  parties  to  the  rec- 
ord, of  their  rights  under  the  deed  of  assien- 
ment  of  the  1st  of  December,  1864.  from  Nichol- 
son to  Taylor,  through  whom  the  plaintiff  in 
error  claims.  The  learned  court  below  held  that 
Taylor  and  his  assigns  took  by  it  no  interest  in 
the  renewed  or  extended  term  of  the  patent,  but 
only  such  interest  as  was  covered  by  the  origi- 
nal patent  and  the  rd  issues  of  the  original  term. 

An  assignment  of  an  interest  in  an  invention 
secured  by  letters  patent,  is  a  contract  and.  like 
all  other  contracts,  is  to  be  construed  so  as  to 
carry  out  the  intention  of  the  parties  to  it.  It  is 
well  settled  that  the  title  of  an  inventor  to  oh 
tain  an  extension  may  be  the  subject  of  a  con- 
tract of  sale,  and  the  inquiry  is. whether  the  in- 
strument of  sale  employed  m  this  case  did  se- 
cure to  the  purchaser  an  interest  not  merely  in 
the  original  letters  patent,  but  in  any  subsequent 
extension  of  them.  It  recites  the  invention  and 
the  agreement  of  Taylor  to  purchase  the  right 
to  use  it  in  the  City  of  San  Francisco,  and  then 
conveys  to  him  allthe  title  and  interest  which 
Nicholson  had  in  the  invention  and  letters  patent 
for  and  in  the  said  city ;  to  be  enjoyed  by  Tay- 
lor and  his  legal  representatives  to  the  full  end 
of  the  term  for  which  the  said  letters  patent  are 
or  may  be  granted.  There  is  no  artificial  rule  in 
construing  a  contract,  and  effect,  if  possible,  is 
to  be  given  to  every  part  of  it.  in  order  to  ascer- 
tain the  meaning  of  the  parties  to  it.     Taking 
this  whole  deed  together,  it  is  quite  clear  that 
it  was  intended  to  secure  to  Taylor  nnd  his  as- 
signs the  right  to  use  the  invention  in  San 
Francisco,  as  long  as  Nicholson  and  his  repre- 
sentatives had  the  right  to  use  it  anywhere  eli^ 
Manifestly  something  more  was  intend^^d  to  be 
assigned  than  the  interest  then  sc^cured  by  letters 
patent.  The  words  "to  the  full  end  of  the  term 
for  which  the  said  letters  patent  are  or  may  he 
granted"  necessarily  import  an  intention  to  C4»n 
vey  Doth  a  prc&cnt  and  a  future  interest,  and  it 
would  be  a  narrow  rule  of  construction  to  i<ay 
that  they  were  designed  to  apply  to  a  re-issaV 
merely,  when  the  invention  itself,  by  the  ver)' 
words  of  the  assignment,  is  transferreti.  It  w« 
easy  to  have  restricted  the  right  to  u^  the  in 
vention  to  the  end  of  the  term  of  the  origio.tl 
letters  and  reissues,  but  this  was  not  done;  ami 
in  view  of  the  right  of  the  inventor  in  ceriain 
contingencies  to  a  renewal — which  mu<t  have 
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been  well  known  to  both  buyer  and  seller  of 
this  kind  of  property — we  are  led  to  the  con- 
clusion that  both  parties  contracted  with  tefer- 
ence  to  it.  The  case  of  R,  R.  Co.  y.  Trimble, 
decided  by  this  court  at  its  last  term  (10  Wall., 
367  [77  U.  8.,  XIX.,  948],  is  not  different  in 
principle  from  this,  although  in  that  case  the 
language  used  is  somewhat  broader. 

Judgment  reversed,  and  a  yenire  de  novo 
awarded. 

Cited— 96  U.S.,  553;  1  Holmes,  284:  18  Blatchf., 
131, 132. 


THE  BARK  DELAWARE,   etc.,  Nicholas 

BiucHAKD,  Claimant,  Appt., 

t. 

OREGON  IRON  COMPANY. 
fSee  S.  C,  "  The  Delaimrc"  14  Wall.,  679-006.) 

Goods,  when  not  lost  by  act  of  Ood  or  per  Us  of 
the  sea — hill  of  lading — hovofar  may  be  contra 
dieted — wTien  cannot  be  varied. 

1.  Goods,  though  lost  by  perils  of  the  sea,  if  they 
were  stowed  on  deck  without  the  concnt  of  the  ship 
per,  are  not  regarded  as  eroods  lost  by  the  act  of 
God,  nor  by  perils  of  the  sea  so  as  to  excuse  the 
carrier  from  doliverlDfr  the  ffoods  shipped. 

2.  A  bill  of  ladinK,  in  the  U9ual  form,  is  a  receipt 
for  the  quantity  of  Koods  shipped,  aud  a  promise 
to  transport  and  deliver  the  same  as  therein  stip- 
ulated. 

3.  So  far  as  it  is  a  receipt.  It  may  be  contradicted 
by  oral  tci^imony ;  so  far  as  it  is  evidence  of  a  con- 
tract between  the  parties,  it  stands  on  the  footing 
of  all  other  oontracls  in  writing,  and  cunnot  be 
contradicted  nor  varied  by  parol  evidence. 

4.. If  tho  bill  of  ladinir  Is  silent  as  to  the  mode  of 
stowing  the  goods,  it  imports  that  the  goods  are 
to  be  carried  under  deck,  and  parol  evidence  that 
the  shipper  agreed  that  the  goods  should  be  stowed 
OD  deck,  cannot  be  received. 

[No.  21.] 
Argued  Dec.  11, 1871,      Decided  Jan.  29,  1872. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  California. 

The  libel  in  this  cause  was  filed  in  the  district 
court  by  the  appellees,  for  the  recovery  of  $5,000 
damages,  for  the  non^delivery  of  seventy- 
five  tons  of  pig'iron,  laden  on  board  of  the 
bark  Delaware  at  Portland,  to  be  carried  to  Ban 
Francisco,  at  a  freight  of  $4.50  per  ton.  The 
bill  of  lading  is  in  the  usual  form. 

The  answer  admits  the  shipment  of  the  iron 
as  alleged,  at  Portland  for  San  Francisco,  and 
the  bill  of  lading.  As  a  defense  to  the  non-de- 
livery, it  sets  up  that,  by  agreement  made  be 
tween  the  libelant  and  the  master  of  the  vessel 
before  the  shipment  of  the  iron  or  the  signing 
of  the  bills  of  lading,  the  iron  was  stowed  on 
deck;  that,  being  so  stowed  with  all  proper 
care,  the  greater  part  of  it,  in  fact  all  of  it  but 
18,910  pounds,  was  thrown  overboard  by  way 
of  jettison  during  the  voyage  to  San  Francisco, 
by  reason  of  a  peril  of  the  sea. 

By  the  action  and  decision  of  the  district 
court  the  whole  controversy  finally  resolved  it 
self  into  the  question  of  whether,  under  a  clean 
bill  of  lading,  the  parol  proof  offered  by  the 
ship  to  show  a  previous  agreement  to  stow  on 
deck,  was  admissible.  The  district  court  ruled 
it  all  out. 

The  district  judge  held  the  proof  to  be  that 
of  the  seventy  five  tons  of  iron  shipped,  but  six 
tons  ninety  pounds  were  delivered,  and  that 
the.  other  sixty-eight  tons  and  2,150  pounds 

See  14  Wall. 


were  worth  $50  a  ton,  and  that  the  libelants 
were  entitled  to  a  decree  for  that  amount,  less 
the  freight,  $4.50  per  ton,  on  the  whole  seventy- 
five  tons. 

On  the  appeal  in  the  circuit  court,  the  case 
was  argued  and  submitted  on  the  pleadings 
and  proofs  in  the  district  court,  and  the  decree 
of  that  court  was  in  all  respects  affirmed. 

A  further  statement  appears  in  the  opinion. 

Messrs.  E.  CasBerly  and  MiUon  Andros, 
for  appellant: 

The  parol  evidence  offered  on  the  part 
of  the  vessel  in  the  district  court,  to  prove 
a  consent  by  the  libelant  that  the  iron  might  be 
stowed  on  deck,  was  admissible,  although  the 
bill  of  lading  was  in  the  usual  form;  and  the 
court  erred  in  rejectinj^  it. 

The  rule  as  to  admitting  parol  evidence  where 
there  is  a  written  contract,  is  exactly  stated  as 
the  result  of  the  authorities,  by  our  leading 
text  writer  who  holds  it  with  all  due  strictness. 

*  'Parol  contemporaneous  evidence  is  inadmis- 
sible to  contradict  or  vary  the  terms  of  a  valid 
written  instrument." 

1  Greenl.  Ev..  sec.  275,  and  see  n.  8;  see, 
also,  1  Stark.  Ev.,  by  Sharswoo^,  648.  718;  1 
Duer,  Ins.,  176.  sec.  27;  276,  sec.  70;  2  Duer, 
m&.  sec.  17;  669.  671,  sec.  18. 

How,  then,  did  the  proposed  parol  evidence 
contradict  or  vary  the  terms  of  the  written  in- 
strument, in  this  case  the  bill  of  lading? 

Like  all  other  bills  of  lading  in  the  usual 
form,  its  terms  are  these,  and  these  only:  (1) 
That  the  master  acknowledges  the  receipt  of 
seventy-five  tons  of  pig-iron  marked  as  de- 
scribed :  (2)  which  he  agrees  to  carry  on  tho 
voyage  stated  from  Portland  to  San  Francisco; 
(3)  there  to  deliver  to  the  persons  stated  in  like 
good  order,  etc.,  danger  of  the  seas,  etc.,  ex- 
cepted; (4)  upon  payment  of  the  freight  speci- 
fied. 

By  its  terms,  the  bill  of  lading  makes  no  pro- 
vision whatever  for  stowage  of  Uie  iron  shipped, 
still  less  for  stowage  of  it  in  any  particular 
place,  whether  below  or  upon  deck. 

As  the  bill  of  lading  by  its  terms  provides 
nothing  as  to  stowage;  and  as  the  law  allows 
the  parties  to  make  what  contract  they  choose 
as  to  that*  subject,  and  in  what  manner  they 
choose,  by  writing  or  by  lyord ;  it  is  obviously 
incorrect  to  say  that  parol  proof  of  the  contract, 
or  consent  by  the  shipper  to  stow  on  deck,  is 
within  any  rule  against  parol  proof,  either  as 
contradicting  or  varying  "the  terms  "of  the 
writing,  or  as  substituting  words,  when  the  law 
demands  a  writing. 

It  is  said,  however,  that  though  by  its  terms 
the  common  or  **  clean  '*  bill  of  lading  is  wholly 
silent  as  to  the  stowage,  yet  that  it  imports  that 
the  goods  are  to  be  safely  stowed  under  deck; 
that  this  is  a  condition  tacitly  annexed  to  the  con- 
tract by  operation  of  law ;  and  that  this  implied 
contract  is  so  conclusive,  that  the  law  will  not 
admit  parol  evidence  to  show  that  the  parties 
contracted  for  a  stowage  on  deck.  Such  is.  sub- 
stantially, the  doctrine  of  the  two  principal  cases 
relied  upon  against  us. 

Creery  v.  HoUy,  14  Wend.,  26;  Ths  Waldo, 
Daveis,  167. 

Though  the  learned  district  judge.  Ware,  on 
another  branch  of  the  case,  goes  fully  into  the 
parol  proof  of  the  contract  to  stow  on  deck,  and 
holds  the  contract  not  fulfilled  (Daveis,  169). 
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is  it  in  any  sense  correct  to  say  that  the  com- 
mon bill  of  lading  "imports  a  stowage  safely 
under  deck/'  or  that  such  is  "  the  condition 
tacitly  annexed  to  the  contract  by  operation  of 
law?'^ 

On  the  contrary,  we  confidently  submit  that 
what  the  instrument  imports  or  implies  is  not 
a  stowage  in  any  particular  place  in  the  ship, 
on  or  under  the  deck,  nor  in  any  particular 
manner  more  or  less  safe:  but  simply  a  stowage 
such  as  is  authorized  by  the  custom  or  usage 
of  trade,  whether  in  respect  to  the  particular 
article  of  freight,  or  to  the  particular  voyage 
which  the  ship  is  to  make. 

Prima  fade,  this  and  this  only  is  the  obliga- 
tion of  the  carrier  on  the  bill  o£  lading.  It 
would  be  the  same  on  a  verbal  contract,  in  the 
same  general  words. 

The  whole  question  of  delivery,  time,  mode, 
place,  is  a  question  of  the  custom  of  business 

1  Sm.  Lead.  Cas.,319.  and  cases  cited. 

As  to  where  the  point  was  as  to  the  duty  of 
the  ferryman  to  carry  goods  up  a  slip,  see, 

Sm.  Lead.  Cas.,  304. 

The  express  contract  In  the  bill  of  lading 
here  is  for  a' voyage  from  Portland  to  San 
Francisco.  This  calls  for  a  direct  voyage  and 
without  deviation ;  yet  it  may  be  controlled  by 
proof  of  a  custom  or  usage  to  make  the  devia- 
tion complained  of. 

Lovory  v.  Russdl,  8  Pick..  360,  held,  that 
proof  of  a  usage  to  make  the  deviation,  or  of 
the  shipper's  knowledge  of  the  intent  to  make 
it,  was  admissible. 

The  Mary  Hawee,  U.  S.  Dist.  Ct.,  Mass., 
Lowell.  tA.,  cited  in  1  Pars.  Ship.  &  Adm.,191, 
n.  1. 

Such  is  the  power  of  usage  in  modifying  or 
controlling  the  implied,  and  even  the  expressed 
contract  of  the  common  bill  of  lading.  From 
the  nature  of  stowage,  the  power  of  usage  over 
the  subject  is  at  least  as  great. 

Stowage  is  completely  the  creature  of  usage. 
Hence  it  is,  doubtless,  that  the  common  bill  of 
lading  is  silent  as  to  stpwage.  Under  such  a 
bill  of  lading,  whatever  usage  authorizes,  as  to 
either  the  place  or  manner  of  stowage,  whether 
as  respects  the  particuliir  goods  to  be  carried 
or  other  goods  in  the  same  ship,  or  the  particu- 
lar voyage  in  which  they  are  to  be  carried, 
may  lawtully  be  done  by  the  carrier. 

l)a  Costa  V.  EJdmunds,  4  Camp.,  142;  Brown 
V.  Oorntoell,  1  Root,  60;  Milward  v.  Hibbert,  3 
Ad.&  El.  (N.  8.),  120;  Oould  v.  C/twjr,  4  Bing. 
(N.  C.)  134;  2  Man.  &  Gr.,  208. 

The  usage  to  carry  deck  loads  is  more  fa- 
vored in  the  case  of  a  steamer  plying  coastwise 
than  in  that  of  a  sailing  vessel. 

Harris  v.  Moody,  4  Bosw.,  210;  and  affirmed, 
30  N.  Y.,266. 

What  goods  shall  be  carried  in  the  same  ship, 
and  how  and  where  they  shall  be  stowed  in  ref 
erence  to  each  other,  ia  controlled  by  usage,rath- 
er  than  by  the  greater  or  less  safety  of  the  goods. 

Rich  V.  Latnhei't,  12  How..  358;  CUirk  v. 
BarnweU,  12  How..  281;  Baxter  v.  LeUind,  1 
Blatchf.,  526;  see  n.to  Am.ed..  5  C.  B.  (N.  S). 
164 and  cases  cited;  Abb.  Ship..  287,  Lond. 
ed.,  1854. 

In  the  case  then  of  the  common  bill  of  lading, 
which  is  silent  as  to  stowage,  there  is  no  invari- 
able practice  as  to  the  stowage  of  goods. 

Hence  it  is  not  quite  correct  to  say  that  such 

?S0 


a  bill  of  lading  imports  that  the  goods  are  to  be 
stowed  safely  under  deck;  or  that  such  is  the 
condition  tacitly  annexed  to  the  oontnct  by 
operation  of  law. 

The  common  bill  of  lading,  such  as  that  in 
this  case,  being  silent  on  the  subject  of  stowage, 
neither  imports  nor  implies  any  particular  place 
of  stowage  of  goods.  That  depends  wholly  apoa 
the  custom  of  the  trade  in  regard  to  such  goods, 
on  such  a  voyage. 

When  goods  are  shipped  under  a  bill  of 
lading,  such  as  that  in  this  case,  the  presump- 
tion prima  fade  is,  that  they  are  to  have  such 
place  of  stowage  as  is  according  to  the  custom 
of  the  trade;  which  it  is  concraed.  in  view  of 
the  circumstances  of  this  case,  would  have  beeo 
under  deck,  in  the  absence  of  an  agreement  for 
a  deck  stowage. 

That  the  effect  of  such  a  bUl  of  lading  is 
simply  to  raise  a  presumption  of  the  nature  just 
described,  is  abundantly  clear  on  principle  and 
authority. 

1  Stark.  Ev.,by  Shar8wood,75. 710;  1  Greenl. 
Ev.,  sec.  292;  Best,  Pres.,  132;  IDuer.,  Ins., 
Ledt,  2,  pt.2  p.  244;  1  Am.  Ins.  278  (Lond..  1866); 
Clark  V.  Ins.  Co,,  7  Mass.,  369;  TeaU  v.  Pirn, 
Holt,  N.  P..  95;  Vemard  v.  Hudscm,  8  Sumo., 
405;  7^  Waldo,  Daveis,  161. 

As  a  bill  of  lading  expresses  nothiog  as  to 
stowage,  and  for  its  construction  as  to  tiuit  sub 
ject  requirA  the  extrinsic  fact  of  a  general  cus- 
tom to  stow  under  deck  in  this  case,  out  of 
which  to  raise  the  presumption  of  an  agree- 
ment in  accordance  with  the  custom,  such  a 
presumption  may  be  rebutted  by  parol  proof  of 
a  different  agreement,  namely:  to  stow  under 
deck. 

Undoubtedly,  it  might  be  rebutted  by  proof 
of  a  usa^  to  carry  on  deck.  This  proof  would 
necessarily  be  by  parol.  Every  usage  Is  matter 
of  proof.     1  Duer,  Ins.,  182. 

The  most  general  usages  are,  or  may  be,  es- 
tablished by  that  mode  of  proof  known  as  ju 
dicial  knowledge.  Those  less  genera]  are  proved 
by  the  ordinary  testimony  in  the  courts. 

Most  of  the  cases,  pro  and  eon,  already  cited 
in  this  case  show  this.  Clark  v.  Barnwell,  \i 
How..  281;  Rich  v.  Lambert,  12  How.,  357.  as 
to  a  general  usage;  Baxter  v.  Leland,  1  Blalchf., 
527;  Da  Costa  v.  Edmunds,  4  Camp..  142;  Cba- 
coy's  Wheat.,  3  Wall.,  230  (70  U.  8.,  XVIII.. 
197);  BroadaeU  v.  Butler,  6  McLean.  896;  S 
Redf.  Rw..  60,  65. 

The  usages  there  mentioned  are  necessarily 
matters  of  express-proof  or  admitted  fact 

Lowery  v.  RusseU,  8  Pick.,  362;  The  Mary 
Hawes,  per  Lowell,  /,  in  1  Pars.  Ship.  <&  Adm.. 
191,  71.  1;  2  Pars.  Ins.,  81;  noUe  1.  2;  2 
Pars.  Ins.,  6,  ».  2;  Pianehev.  Fteteher,  I  Doug., 
253;  De  Peyster  v.  Ine.  Co.,  19  N. Y..  274;  Ren 
nery.  Bk.,  9  Wheat..  582. 

Where  a  usage  to  carry  on  deck  is  relied  upon, 
express  proof  is  always  made.  When  made,  its 
effect  is  simply  to  raise  a  presumption  that  the 
goods  in  question  are  so  to  be  earned.  This  proof 
must,  of  course,  be  by  parol.  To  make  it,  does 
not  vitiate  the  rules  against  parol  evidence  io 
contradiction  of  a  written  instrument.  Why  not 
rebut  it  by  parol? 

Upon  what  principle  can  it  be  said  that  a 
presumption,  being  as  it  is  but  a  form  of  proof, 
inferential  proof,  which  is  raised  by  parol,  may 
not  be  cut  down  by  parol?  Once  the  door  ti  open 
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to  parol  proofs  bow  is  it  to  be  cloeed  a^inst 
parol  proof  in  rebuttal?  Especially  as  the  pre- 
sumption raised  on  proof  of  the  usage  is  but  in- 
direct proof,  while  the  express  agreement  to 
rebut  is  direct  proof. 

In  support  of  our  position  that  the  parol 
proof  should  have  been  admitted,  besides  the 
irround  already  urged,  we  have  a  strong  body 
of  authorities  more  or  less  direct  to  the  point. 

Vemofrdv.  Hudson,  8  Sumn.,  405;  1  Blatchf., 
527;  SaywardY,  Stevens,  3  Gray.  97;  AUy  Oen. 
V.  Praprietors,  etc.,  8  Gray  1 ;  Garrwrn  v.  Ins, 
Co.,  19  How.,  813  (eO  U.  8.,  XV..  656);  The 
NinetUi,  Crabbe,  584;  Kmx  ▼.  The  Mnetta, 
Crabbe,  541;  Lawrence  v.  Mintum,  17  How., 
100  (58  U.  8.,  XV..  58);  Qould  v.  OUver,  2 
Man.  &  Gr.,  208;  Baxter  v.  Leland,  1  Blatchf., 
526. 

Messrs.  John  E.  Ward  and  Chaxles  E« 
Whitehead,  for  appellee: 

The  loss  of  the  iron  in  this  case  having  been 
caused  by  its  havine  been  stowed  on  deck,  in- 
stead of  in  the  hold,  and  this  having  been  the 
act  of  the  master,  the  ship  is  liable  tor  all  loss 
occasioned  thereby. 

The  Pcn-tsmauth,  9  Wall.,  684  (76 U.S.,  XIX.. 
755);  Lawrence  v.  Minium,  17  How..  112  (58 
U.  S..  XV.,  63). 

A  master  is  bound  to  stow  goods  under  deck. 
If  he  carries  goods  on  deck  without  consent,  he 
does  it  at  his  risk 

The  Pan-agon,!  Ware,  829;  TheWaldo,  Daveis, 
161 ;  Vemard  v.  Hudson,  8  Sumn. ,  405. 

The  effect  of  a  bill  of  lading  in  usual  form, 
is  to  oblige  the  master  to  carry  goods  under 
deck. 

The  Peyiona,  2  Curt.,  23. 

The  burden  of  proof  is  on  the  ship-owner,  to 
prove  that  shipper  agreed  that  goods  should  be 
carried  on  deck. 

2  Curt.,  21;  Latorence  v.  Minium  (supra). 

A  bill  oi^ading  is  a  contract  and  a  receipt.  So 
far  as  it  is  a  contract,  it  cannot  be  varied  by 
parol  evidence. 

Goodrich  v.  Norris,  1  Abb.  Adm.,  196;  Oreery 
v.  HoUy,  14  Wend.,  26;  BarreU  v.  Rogers,  7 
Mass..  297;  Phil.  Ev.,  8  Cow.  &  H.,  1439. 

Parol  evidence  cannot  be  admitted  to  vary 
bill  of  lading  by  establishing  a  custom. 

Tfve  Beeside, 2  Sumn.,  567. 

Parol  evidence  cannot  be  permitted  to  vary 
the  terms  or  legal  import  of  a  bill  of  lading,  to 
show  that  goods  might  be  stowed  on  deck. 

Gre&ry  v.  HoUy,  14  Wend.,  26;  The  Waido, 
Daveis,  167. 

Mr.  Justice  CUiford  delivered  the  opinion 
of  the  court: 

Shipowners,  as  carriers  of  merchandise,  con- 
tract for  the  safe  custodv,  due  transport  and 
right  delivery  of  the  goods;  and  the  shipper, 
consignee  or  owner  of  the  cargo  coolracts  to 
pay  the  freight  and  charges;  and  by  the  mari- 
time law,  as  expounded  by  the  decisions  of  this 
court,  the  obli^tionsof  the  ship-owner  and  the 
shipper  are  reciprocal,  and  it  is  equally  well  set- 
tlcKi  that  the  maritime  law  creates  reciprocal 
liens  for  the  enforcement  of  those  obligations, 
unless  the  lien  is  waived  by  some  express  stipu 
lation,  or  is  displaced  by  some  inconsistent  and 
irreconcilable  provision  in  the  charter-party  or 
bill  of  lading.  Ths  Eddy,  5  Wall.,  494  [72  U. 
.S..  XVIII.,488];  The  Bird  of  Paradise,  b  Wall, 

See  14  Wall.  U.  S.,  Book  20. 


555  [72  U.  8.,  XVIII..  6641;  Bags  of  Unseed, 
1  Black,  112  [66  U.  8..  XVII.,  871.  Shippers 
should  in  all  cases  require  a  bill  of  lading, 
which  is  to  be  signed  by  the  master,  whether 
the  contract  of  affreightment  is  by  charter- 
party  or  without  any  such  customary  written 
instrument.  Where  the  goods  of  a  consign- 
ment are  not  all  sent  on  board  at  the  same  time, 
it  is  usual  for  the  master,  mate,  or  other  person 
in  charge  of  the  deck,  and  acting  for  the  car- 
rier, to  give  a  receipt  for  the  parcels  as  they  are 
received,  and  when  the  whole  consignment  is 
delivered,  the  master,  upon  those  receipts  being 
given  up,  will  sign  two  or  three,  or,  if  re- 
quested, even  four  bills  of  lading  in  the  usual 
form,  one  being  for  the  ship  and  the  others  for 
the  shipper.  More  than  one  is  required  by  the 
shipper,  as  he  usually  sends  one  by  mail  to  the 
consignee  or  vendee,  and  if  four  are  signed  he 
sends  one  to  his  agent  or  factor,  and  he  should 
always  retain  one  for  his  own  use.  Such  an 
instrument  acknowledges  the  bailment  of  the 
goods,  and  is  evidence  of  a  contract  for  the  safe 
custody,  due  transport  and  right  delivery  of 
the  same,  upon  the  terms  as  to  freight,  therein 
described,  the  extent  of  the  obligation  being 
specified  in  the  instrument.  Where  no  excep- 
tions are  made  in  the  bill  of  lading,  and  in  the 
absence  of  any  legislative  provisions  prescrib- 
ing a  different  rule,  the  carrier  is  bound  to  keep 
and  transport  the  goods  safely,  and  to  make 
right  delivery  of  the  same  at  the  port  of  desti- 
nation unless  he  can  prove  that  the  loss  hap- 
pened from  the  act  of  God  or  the  public  enemy, 
or  bv  the  act  of  the  shipper  or  owner  of  the 
goods.  Stipulations  in  the  nature  of  exceptions 
may  be  made  limiting  the  extent  of  the  obliga- 
tion of  the  carrier,  and  in  that  event  the  bill  of 
lading  is  evidence  of  the  ordinary  contract  of 
affreightment,  subject,  of  course,  to  the  excep- 
tions specified  in  the  inetrument;  and  in  view  of 
that  fact  the  better  description  of  the  obliga- 
tion of  such  a  carrier  is  that,  in  the  absence  of 
anjT  congressional  legislation  upon  the  subject, 
he  is  in  the  nature  of  an  insurer,  and  liable,  in 
all  events  and  for  every  loss  or  damage,  how- 
ever occasioned,  unless  it  happened  by  the  act 
of  God  or  the  public  enemy,  or  by  some  other 
cause  or  accident,  without  any  fault  or  neg- 
ligence on  the  part  of  the  carrier,  and  ex- 
pressly excepted  in  the  bill  of  lading.  T/is 
Gardes,  21  How.,  23  [63  U.  8..  XVI.,  46] ;  Ctark 
V.  BamtoeU,  12  How.,  272;  EUioU  v.  BosseU,  10 
Johns. ,  7. 

Seventy  five  tons  of  pig-iron  were  shipped 
by  the  libelants,  on  the  8th  of  May,  1868.  on 
board  the  barque  Delaware,  then  lying  in  the 
port  of  Portland,  Oregon,  to  be  transported 
from  that  port  to  the  Port  of  San  Prancisco,for 
the  freight  of  $4.50  per  ton,  to  be  delivered  to 
the  shippers  or  their  assigns  at  the  port  of  des- 
tination, they  paying  freight  as  therein  stipu- 
lated, before  delivery  if  required,  with  five  per 
cent,  primage  and  average  accustomed.  Dan- 
gers of  the  seas,  fire  and  collision  were  excepted 
m  the  bill  of  lading,  and  the  statement  at  the 
close  of  the  instrument  was,  *'  vessel  not  ac- 
countable for  breakage,  leakage  or  rust." 

Process  was  served  and  the  claimant  appeared 
and  filed  an  answer,  in  which  he  admits  the 
shipment  of  the  iron  and  the  execution  of  the 
bill  of  lading  exhibited  in  the  record.  SufiScient 
also  appears  in  the  record  to  show  that  the  voy- 
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age  was  performed  and  that  but  a  small  portion 
01  the  iron  shipped,  to  wit:  some  thirteen  or 
fourteen  thousand  pounds,  was  ever  delivered 
to  the  consignees,  and  that  all  the  residue  of 
the  shipment  was  thrown  overboard  as  a  Jettison 
during  the  voyage,  which  became  necessary  by 
a  pern  of  the  sea,  for  the  safety  of  the  other 
associated  interests  and  for  the  preservation  of 
the  lives  of  those  on  board.  Sacrificed  as  all 
that  portion  of  the  shipment  was  as  a  jettison  in 
consequence  of  a  peril  of  the  sea,  excepted  in 
the  bill  of  lading,  the  claimant  insists  that  the 
libelants  have  no  claim  against  the  ship,  and 
that  the  libelants  as  the  shippers  of  the  iron  must 
bear  their  own  loss. 

Evidence  was  exhibited  by  the  claimant  suf- 
ficient to  i^ow  that  the  allegations  of  the  an- 
swer that  the  iron,  not  delivered, was  sacrificed 
during  the  voyage  as  a  jettison,  in  consequence 
of  a  peril  of  the  sea  are  true,  but  the  libelants 
allege  that  the  iron  was  improperly  stowed 
upon  the  deck  of  the  vessel,  and  that  the  neces- 
sity of  sacrificing  it  as  a  jettison  arose  solely 
from  that  fact,  and  that  no  such  necessity  would 
have  arisen  if  it  had  been  properly  stowed  un- 
der deck,  as  it  should  have  been  by  the  terms 
of  the  contract  specified  in  the  bill  of  lading. 
That  the  iron  not  delivered  was  stowed  on 
deck  is  admitted,  and  it  is  also  conceded  that 
where  goods  are  stowed  in  that  way  without 
the  consent  of  the  shipper,  the  carrier  is  liable 
in  all  events  if  the  goods  are  not  delivered,  un- 
less he  can  show  that  the  goods  were  of  that 
description,  which,  bv  the  usage  of  the  particu- 
lar trade,  are  properly  stowed  in  that  way,  or 
that  the  delivery  was  prevented  by  the  act  of 
Qod  or  the  public  enemy ;  or  by  some  other  cause 
or  accident,  without  any  fault  or  negligence  on 
the  part  of  the  carrier,  and  expressly  excepted 
in  the  bill  of  lading. 

Gkx)ds,  though  lost  by  perils  of  the  sea,  if 
they  were  stowed  on  deck  without  the  consent 
of  the  shipper,  are  not  regarded  as  goods  lost 
by  the  act  of  Qod  within  the  meaning  of  the 
maritime  law,  nor  are  such  losses  regarded  as 
losses  bv  perils  of  the  sea  which  will  excuse 
the  earner  from  delivering  the  goods  shipped  to 
the  consignee  unless  it  appears  that  the  man- 
ner in  which  the  ^oods  were  stowed  is  sanc- 
tioned by  commercial  usage,  or  unless  it  affirm 
atively  appears  that  the  manner  of  stowage  did 
not,  in  any  degree,  contribute  to  the  disaster; 
that  the  loss  happened  without  any  fault  or  neg- 
ligence on  the  part  of  the  carrier,  and  that  it 
could  not  have  been  prevented  by  human  skill 
and  prudence,  even  if  the  goods  had  been 
stowed  under  deck,  as  required  by  the  general 
rules  of  the  maritime  law.  Lawrence  v.  Min- 
ium, 17 How.,  114  [58  U.  S.,  XV., 64];  ThsPey- 
tona,  2  Curt.,  23. 

Enough  appears  in  the  record  to  show  that 
all  the  iron  not  delivered  to  the  consignees  was 
stowed  on  deck,  and  there  is  no  proof  in  the 
case  to  show  that  the  usage  of  the  trade  sane 
tioned  such  a  stowage  in  this  case,  or  that  the 
manner  in  which  it  was  stowed  did  not  con- 
tribute both  to  the  disaster  and  to  the  loss  of 
the  goods.  0<nUd  v.  Oliver,  4  Bing.  N.  C,  142; 
Story,  Bail.,  sec.  531. 

None  of  these  principles  are  controverted  by 
the  claimant,  but  he  insists  that  the  iron  not 
delivered  was  stowed  on  deck  by  the  consent 
of  the  shippers  and  in  pursuance  of  an  oral 
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agreement  between  the  carrier  and  the  ship- 
pers consummated  before  the  iron  was  sent  on 
board,  and  before  the  bill  of  lading  w&h  exe- 
cuted by  the  master.  Pursuant  to  that  theory 
testimony  was  offered  in  the  district  court  show- 
ing that  certain  conversations  took  place  be- 
tween the  consignee  of  the  barque  and  the  agent 
of  the  shippers  tending  to  prove  Uiat  the  dip- 
pers consented  that  the  iron  in  question  should 
be  stowed  on  the  deck  of  the  vessel.  Whether 
any  express  exception  to  the  admissibility  of 
the  evidence  was  taken  or  not  does  not  dis- 
tinctlv  appear,  but  it  does  appear  that  the 
question  whether  the  evidence  was  or  was  not 
admissible  was  the  principal  question  examined 
by  the  district  court,  and  the  one  upon  which 
the  decision  in  the  case  chiefly  turned.  Ap- 
parently it  was  also  the  main  point  examin^ 
m  the  circuit  court,  and  it  is  certain  that  it  has 
been  treated  by  both  sides  in  this  court  as  the 
principal  issue  involved  in  the  record,  and  in 
view  of  all  the  circumstances  the  court  here 
decides  that  it  must  be  considered  that  the  ques- 
tion as  to  the  admissibility  of  the  evidence  is 
now  open  for  revision,  as  the  decree  for  the 
libelant  was  equivalent  to  a  ruling  rejecting  the 
evidence  offered  in  defense  or  to  a  ruling  grant- 
ing a  motion  to  strike  it  out  after  it  had  been 
admitted,  which  is  a  course  often  pursued  by 
courts  in  cases  where  the  question  aeserves  ex- 
amination. What  the  claimant  offered  to  prove 
was  that  the  iron  was  stowed  on  deck  with  the 
consent  of  the  shippers;  but  the  libelants  ob- 
jected to  the  evidence  as  repugnant  to  the  con- 
tract set  forth  in  the  bill  of  lading,  and  the  de- 
cree was  for  the  libelants,  which  was  equiva- 
lent to  a  decision  that  the  evidence  off erea  wa& 
incompetent.  Dissatisfied  with  that  decree,  the 
respondent  appealed  to  the  circuit  court,  where 
the  decree  of  the  district  court  was  affirmed, 
and  the  same  party  appealed  from  that  decree 
and  removed  the  cause  into  this  c^urt  for  re- 
examination. 

Even  without  any  further  explanation  it  is  ob- 
vious that  the  only  question  of  any  importance 
in  the  case  is,  whether  the  evidence  offered  to 
show  that  the  iron  in  question  was  stowed  on 
deck  with  the  consent  of  the  shippers  was  or 
was  not  properly  rejected,  as  it  is  clear  if  it  wa^, 
that  the  decree  must  be  affirmed;  and  it  is 
equally  clear,  if  it  should  have  been  admitted, 
that  the  decree  must  be  reversed.  Ang.  Carr., 
sec.  212;  Redf.  Carr..  sec.  247-2(H>;  The  St. 
Cloud,  Br.  &  Lush.  Adm.,  4. 

Different  definitions  of  the  commercial  in- 
strument, called  the  bill  of  lading,  have  been 
given  by  different  courts  and  junsta.  but  the 
correct  one  appears  t«  be  that  it  is  a  written  ac- 
knowledgment, signed  by  the  master,  that  he 
has  received  the  goods  therein  described,  from 
the  shipper,  to  be  transported  on  the  terms 
therein  expressed,  to  the  described  place  of  des- 
tination, and  there  to  be  delivered  to  the  con- 
signee or  parties  therein  designated.  Abb.  Ship. 
(7th  Am.  ed.).  323;  O'Brien  v.  OOehriit,  34  Mc. 
658;  1  Pars.  Ship.,  186;  Macl.  Ship.,  388;  £m 
erigon,  Ins.,  251.  Regularly  the  goods  ought 
to  be  on  board  before  the  bill  of  lading  » 
signed,  but  if  the  bill  of  lading,  through  inad- 
vertence or  otherwise,  is  signed  oefore  the  goods 
are  actually  shipped,  as,if  they  are  received  on 
the  wharf  or  sent  to  the  warehouse  of  the  car 
rier,  or  are  delivered  into  the  custody  of  the 
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master  or  other  agent  of  the  owner  or  charterer 
of  the  vessel  and  are  afterwards  placed  on  board , 
as  and  for  the  goods  embraced  in  the  bill  of 
lading,  it  is  clear  that  the  bill  of  lading  will  op- 
erate on  those  goods  as  between  the  shipper  and 
the  carrier  by  way  of  relation  and  estoppel, and 
that  the  rights  and  obligations  of  all  concerned 
are  the  same  as  if  the  goods  had  been  actually 
shipped  before  the  bill  of  lading  had  been 
signed.  Rowley  ▼.  BigeUno,  12  Pick.,  807:  The 
Eddy,  6  Wall.,  495  [72  U.  8.,  XVIII..  489]. 
Such  an  instrument  is  twofold  in  its  character; 
that  is,  it  is  a  receipt  as  to  the  quantity  and  de- 
scription of  the  goods  shipped,  and  a  contract 
to  transport  and  deliver  the  goods  to  the  con- 
signee or  other  person  therein  desi^ated,  a^d 
upon  the  terms  specified  in  the  same  mstrument. 
Mac!.  Ship.,  888,  889;  Smith's  Mer.  Law  (6th 
ed.),  808.  Beyond  all  doubt  a  bill  of  lading,  in 
the  usual  form,  is  a  receipt  for  the  quantity  of 

goods  shipped  and  a  promise  to  transport  and 
eliver  the  same  as  therein  stipulated.  Bates  v. 
Todd,  1  Moo.  &  Rob.,  106;  Berkley  v.  Wailing, 
7  Ad.  &  E.,  29;WaylandY.  Mosely,  5  Ala..  480; 
Broton  v.  Byrne,  8  E.  &  B..  714;  Blaikie  v. 
Stembridge,  6  C.  B.  (N.  Sj.  907.  Receipts  may 
be  either  a  mere  acknowledgment  of  payment 
or  delivery,  or  they  may  also  contain  a  contract 
to  do  something  in  relation  to  the  thing  deliv- 
ered. In  the  former  case,  and  so  far  as  the  re- 
ceipt goes  only  to  acknowledge  payment  or  de- 
livery, it,  the  receipt,  is  merely  prima  facie  evi- 
dence of  the  fact,  and  not  conclusive,  and  there 
fore  the  fact  which  it  recites  may  be  contra- 
dicted by  oral  testimony,  but  in  so  far  as  it  is 
evidence  of  a  contract  between  the  parties,  it 
stands  on  the  footing  of  all  other  contracts  in 
writing,  and  cannot  be  contradicted  or  varied 
by  parol  evidence.  1  Greenl.  Ev.  (12th  ed.), 
sec.  90!i; Bradley  v.  Dunipacer  1  Hurls.  &  Colt, 
525.  Text  writers  mention  the  bill  of  lading  as 
an  example  of  an  instrument  which  partakes  of 
a  twofold  character,  and  such  commentators 
agree  that  the  instrument  may,  as  between  the 
carrier  and  the  shipper,  be  contradicted  and  ex- 
plained in  its  recital  that  the  goods  were  in 
good  order  and  well  conditioned,  by  showing 
that  their  internal  state  and  condition  was  bad 
or  not  such  as  is  represented  in  the  instrument, 
and  in  like  manner,  in  respect  to  any  other  fact 
which  it  erroneously  recites,  but  in  all  other  re- 
spects it  is  to  be  treated  like  other  written  con- 
tracts. Hastings  v.  Pepper,  11  Pick.,  42:  Cla/rk 
V.  BarnweU,  12  How.,  272;  RUis  v.  WtUard, 
9  N.  Y.,  529;  Babeoek  v.  May,  4  Ohio.  346; 
Adams  v.  Picket  Co.,  5  C.  B.  (N.  8.),  492;  Sack 
V.  Ifbrd,  18  C.  B.  (N.  8.),  100. 

Bills  of  lading,  when  signed  by  the  master, 
duly  executed  in  the  usual  course  of  business, 
bind  the  owners  of  the  vessel  if  the  goods  were 
laden  on  board  or  were  actually  delivered  into 
the  custody  of  the  master,  but  it  is  well  settled 
law  that  the  owners  are  not  liable,  if  the  party 
to  whom  the  bill  of  lading  was  given  had  no 
goods,  or  the  goods  described  in  the  bill  of  lad- 
ing were  never  put  on  board  or  delivered  into 
the  custody  of  the  carrier  or  his  agent.  The 
Freeman,  18  How.,  187  [59  U.  8.,  XV., 
348];  Maude  &  P.  Ship.,  2^;  Grant  v.  N&r 
way,  10  C.  B.,  665;  Zipsy  v.  HiU,  Fost.  & 
Fin.,  578:  Meyer  v.  Dresser,  16  C.  B.  (N.  S.). 
657.  Proof  of  fraud  is  certainly  a  good  defense 
to  an  action  claiming  damages  for  the  non-de- 
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livery  of  the  goods,  but  it  is  settled  law  in  this 
court  that  a  clean  bill  of  lading  imports  that  the 
goods  are  to  be  safely  and  properly  stowed  un- 
der deck,  and  that  it  \b  the  duty  of  the  master 
to  see  that  the  cargo  is  so  stowed  and  arranged 
that  the  different  goods  may  not  be  injured  by 
each  other  or  by  the  motion  or  leakage  of  the 
vessel,  unless  by  agreement  that  service  is  to  be 
performed  by  the  shipper.  The  Oordes,  21 
How.,  28  [62  U.  S..  XVI..  46];  Sandeman  v. 
8curr,  Law  Rep..  2  Q.  B.,  98;  Swainston  v. 
Oa/rrick,  2  Law  Jour.,  N.  S.  Ex.,  95H;  African 
Go.  V.  Lamzed,  Law  Rep.,  1  C.  P.,  229;  Aleton 
V.  Herring,  11  Exch..  822.  Express  contracts 
may  be  made  in  writing  which  will  define  the 
obligations  and  duties  of  the  parties,  but  where 
those  obli^tions  and  duties  are  evidenced  by  a 
clean  bill  of  lading,  that  is.  if  the  bill  of  lading 
is  silent  as  to  the  mode  of  stowing  the  goods, 
and  it  contains  no  exceptions  as  to  the  liability 
of  the  master,  except  the  usual  one  of  the  dan- 
gers of  the  sea,  the  law  provides  that  the  goods 
are  to  be  carried  under  deck,  unless  it  be  shown 
that  the  usage  of  the  particular  trade  takes  the 
case  out  of  the  general  rule  applied  in  such  con> 
troversies.  Abb.  Ship.  (7th  Am.  ed.),845:  Smifh 
V.  Wright,  1  Cai.,  48;  Qould  v.  Oliwr,  2  M.  & 
G.,  2X^',Waring  v.  Morse,  7  Ala.,  848;  FdUcner 
V.  Barle,  8  Best  &  8m. ,  868.  Evidence  of  usage  is 
admissible  in  mercantile  contracts  to  prove  that 
the  words  in  which  the  contract  is  expressed,  in 
the  particular  trade  to  which  the  contract  refers, 
are  used  in  a  particular  sense  and  different  from 
the  sense  which  they  ordinarily  import ;  and  it  is 
also  admissible  in  certain  cases,  for  the  purpose 
of  annexing  incidents  to  the  contract  in  matters 
upon  which  the  contract  is  silent,  but  it  is  never 
admitted  to  make  a  contract  or  to  add  a  new 
element  to  the  terms  of  a  contract  previously 
made  by  the  parties.  Such  evidence  may  be 
introduced  to  explain  what  is  ambiguous,  but 
it  is  never  admissible  to  vary  or  contradict  what 
is  plain.  Evidence  of  the  kind  may  be  admitted 
for  the  purpose  of  defining  what  is  uncertain, 
but  it  is  never  properly  admitted  to  alter  a  gen- 
eral rule  of  law,  nor  to  make  the  legal  rights  or 
liabilities  of  the  parties  other  or  different  from 
what  they  are  by  the  common  law.  Odrieks  v. 
Ford,  28  How.,  68  [64  U.  S..  XVL,  5881;  Bar- 
nard V.  KeUogg,  10  Wall.,  888  [77  U.  S., 
XIX..  987];  Simmons  v.  Law,  8  Keyes.  219; 
Spa/riali  v.  Benecke,  10  C.  B.,  222.  Cases  may 
arise  where  such  evidence  may  be  admissible 
and  material,  but  as  none  such  was  offered  in 
this  case  it  is  not  necessary  to  pursue  that  in- 
quiry. Exceptions  ^so  exist  to  the  rule  that 
parol  evidence  is  not  admissible  to  vary  or  con- 
tradict the  terms  of  a  written  instrument  where 
it  appears  that  the  instrument  was  not  within 
the  Statute  of  Frauds  nor  under  seal,  as  where 
the  evidence  offered  tends  to  prove  a  subsequent 
agreement  upon  ^  new  consideration.  Subse- 
quent oral  agreements  in  respect  to  a  prior  writ- 
ten agreement,  not  falling  within  the  Statute  of 
Frauds,  may  have  the  ef^ct  to  enlarge  the  time 
of  performance,  or  may  vary  any  other  of  its 
terms;  or,  if  founded  upon  a  new  consideration, 
may  waive  and  discharge  it  altogether.  Emerson 
V.  Slater, 22 Uovf., 41;  [n3U.S.,XVI.,4l7];(?OM 
V.  Nugent.  5  Barn.  &  Ad., 65;  Ndson  v.Boynton, 
8  Met. .402;  1  Greenl.  Ev..  803;  Ha/rt>ey  v.  Grab- 
Aam,5  Ad.  &E.,  61.  Verbal  agreements,  however, 
between  the  parties  to  a  written  contract,  made 
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before  or  at  the  time  of  the  execution  of  the 
contract,  are»in  general,  inadmissible  to  contrap 
diet  or  vary  its  terms  or  to  affect  its  construc- 
tion, as  all  such  yerbal  agreements  are  consid- 
ered as  mer|2:ed  in  the  written  contract.  Bum 
▼.  Ins,  Co.,  23  N.Y.,  519;  Wh€elton  v.  Harduty, 
8  Ell.  &  Bl..  296;  2  Sm.  L.  Gas.,  758;  Ang. 
Car.  (4th  ed.),  sec.  229. 

Apply  that  rule  to  the  case  before  the  court 
and  it  is  clear  that  the  ruling  of  the  court  be- 
low was  correct, as  all  the  evidence  offered  con- 
sisted of  conversations  between  the  shippers 
and  the  master  before  or  at  the  time  the  bill  of 
lading  was  executed.  Unless  the  bill  of  lading 
contains  a  special  stipulation  to  that  effect  the 
master  is  not  authorized  to  stow  the  goods  sent 
on  board  as  cargo  on  deck,  as  when  he  signs 
the  bill  of  lading,  if  in  common  form,  he  con- 
tracts to  convey  the  merchandise  safely,  in  the 
usual  mode  of  conveyance,  which,  in  the  ab- 
sence of  proof  of  a  contrary  usage  in  the  partic- 
ular trade,  requires  that  the  goods  shall  be  safe 
ly  sto^red  under  deck ;  and  when  the  master 
departs  from  that  rule  and  stows  them  on  deck, 
he  cannot  exempt  ^either  himself  or  the  vessel 
from  liability,  in  case  of  loss,  by  virtue  of  the 
exception  of  dangers  of  the  seas,  unless  the 
dangers  were  such  as  would  have  occasioned 
the  Toss  even  if  the  goods  had  been  stowed  as 
required  b^  the  contract  of  affreightment.  The 
Rebecca,  Ware,  210;  Dodge  v.  Bartol,  5  Greenl. 
R.,  286;  WokoH  v.  /«#.  (Jo.,  4  Pick.,  42«;  Cop- 
per Co.  V.  Ins.  Co.,  22  Pick.,  108;  Adams  v. 
Ins.  Co.,  22  Pick..  68.  Contracts  of  the  master, 
within  the  scope  of  his  authority  as  such,  bind 
the  vessel  and  and  give  the  creditor  a  lien  upon 
it  for  his  security,  except  for  repairs  and  sup- 
plies purchased  in  the  home  port,  and  the  mas- 
ter .  is  responsible  for  the  safe  stowage  of  the 
cargo  under  deck,  and  if  he  fails  to  fultlll  that 
duty  he  is  responsible  for  the  safety  of  the  goods 
and  if  they  are  sacrificed  for  the  common  safe- 
ty, the  goods  stowed  under  deck  do  not  con- 
tribute to  the  loss.  The  Paragon,  Ware,  3<i9, 
331 :  2  Phil.  Ins..  sec.  704;  Brooks  v.  Ins.  Co., 
7  Pick. ,  259.  Ship-owners,  in  a  contract  by  a 
bill  of  lading  for  the  transportation  of  mer 
chandise,  take  upon  themselves  the  responsibil- 
ties  of  common  carriers,  and  the  master,  as  the 
agent  of  such  owners,  is  bound  to  have  the 
cargo  safely  secured  under  deck,  unless  he  is 
authorized  to  carry  the  goods  on  deck  by  the 
usage  of  the  particular  trade  or  by  the  consent 
of  the  shipper,  and  if  he  would  rely  upon  the 
latter  he  must  take  care  to  require  that  the 
consent  shall  be  expressed  in  a  form  to 
be  available  as  evidence  under  the  gener- 
al rules  of  lew.  The  Waldo,  2  Ware,  162; 
Blackett  v.  Exchange  Co.,  2  Cromp.  &  J.,  250; 
1  Am.  Ins.,  69;  Lenox  v.  Insurance  Co.,  8 
Johns.  Cas.,  178. 

Where  goods  are  stowed  under  deck  the  car- 
rier is  bound  to  prove  the  casualty  or  vis  major 
which  occasioned  the  loss  or  deterioration  of 
the  property  which  he  undertook  to  transport 
and  deliver  in  good  condition  to  the  consignee, 
and  if  he  fails  to  do  so,the  shipper  or  consignee, 
as  a  general  rule,  is  entitled  to  his  remedy  for 
the  non  delivery  of  the  eoods.  No  such  con- 
sequences, however,  follow  if  the  goods  were 
stowed  on  deck  bjr  the  consent  of  the  shipper, 
as  in  that  event  neither  the  master  northeown- 
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er  is  liable  for  any  damage  done  to  the  goods 
by  the  perils  of  the  sea  or  from  the  necessary 
exposure  of  the  property,  but  the  burden  to 
prove  such  consent  is  upon  the  carrier,  and  he 
must  take  care  that  he  has  competent  evidence 
to  prove  the  fact.  Shadd^ord  v.  W^leox,  9  La. 
38.  Parol  evidence,  said  Mr.  Jtutiee  Nelson, 
in  the  case  of  Ore&ry  v.  HoUp,  14  Wend,  28.  is 
inadmissible  to  vary  the  terms  or  legal  import 
of  a  bill  of  lading  free  of  ambiguity,  and  it  was 
accordingly  heldin  that  case  uiat  a  clean  bill 
of  lading  imports  that  the  goods  are  stowed 
under  deck,  and  that  parol  evidence  that  the 
vendor  agreed  that  the  goods  should  be  stowed 
on  deck  could  not  legally  be  received  even  in 
an  action  by  the  vendor  against  the  purchaser 
for  the  price  of  the  goods  which  were  lost  in 
consequence  of  the  stowage  of  the  goods  in 
that  manner  by  the  carrier.  Even  where  it  ap- 
peared that  the  shipper,  or  his  agent  who  de- 
livered the  goods  to  the  carrier,  repeatedly  saw 
them  as  they  were  stowed  in  that  way  and 
made  no  objection  to  their  being  so  stowed, 
the  Supreme  Court  of  Maine  held  that  the  evi- 
dence of  those  facts  was  not  admissible  to  vary 
the  legal  import  of  the  contract  of  shipment; 
that  the  bill  of  lading  being  what  is  called  a 
clean  bill  of  lading,  it  Dound  the  owners  of  the 
vessel  to  carry  the  goods  under  deck,  but  the 
court  admitted  that  where  there  is  a  well 
known  usage  in  reference  to  a  particular  trade 
to  carry  the  goods  as  convenience  may  require, 
either  upon  or  under  deck,  the  bill  of  lading 
may  import  no  more  than  that  the  cargo 
shall  be  carried  In  the  usual  manner.  Sprout 
V.  DonneU,  26  Me.,  187;  2Tay.  Ev.,  sees.  1063, 
imv,  Hope  V.  8UUe  Bank,  4  La.,  212;  1  Anj. 
Ins.,  70;  Lapham  v.  Ins.  Co.,  24  Pick..  1. 
Testimony  to  prove  a  verbal  aereement  that  the 
goods  might  be  showed  on  deck  was  offered  by 
the  defense  in  the  case  of  Barber  v.  Brace,  3 
Conn. ,  14,  but  the  court  rejected  the  testimony, 
holding  that  the  whole  conversation,  both  be- 
fore and  at  the  time  the  writing  war  given,  was 
merged  in  the  written  instrument,  which,  un- 
doubtedly, is  the  correct  rule  upon  the  subject. 
Written  instruments  cannot  be  contradicted  or 
varied  by  evidence  of  oral  conversations  be- 
tween the  parties  which  took  place  before  ur 
at  the  time  the  written  instrument  was  ex<*cut- 
ed ;  but  in  the  case  of  a  bill  of  lading  or  a  char- 
ter-party, evidence  of  usage  in  a  jnrticular 
trade  is  admi^ible  to  show  that  certain  goods 
in  that  trade  may  be  stowed  on  deck,  as  was 
distinctly  decided  in  that  case.  Barber  v.  Brace, 
3  Conn.,  13;  1  Sm.  L.  Cas.,  6th  Am.  ed.. 
837.  But  evidence  of  usage  cannot  be  admit- 
ted to  control  or  vary  the  positive  stipulations 
of  a  bill  of  lading,  or  to  substitute  for  the  ex- 
press terms  of  the  instrument  an  implied  agree- 
ment  or  usage  that  the  carrier  shall  not  t)e 
bound  to  keep,  transport  and  deliver  the  good:% 
in  good  order  and  condition.  The  Beemde,  2 
Sumn.,  570;  1  Duer,  Ins.,  sec.  17. 

Remarks,  it  must  be  admitted,  are  found  in 
the  opinion  of  the  court,  in  the  case  of  Vtr- 
nard  v.  Hudson,  3  Sunm.,  406,  and  also  in  the 
case  of  Say  ward  v.  Stevene,  8  Gray  101,  which 
favor  the  views  of  the  appellant,  but  the  weight 
of  authority  and  all  the  analogies  of  the  rales  of 
evidence  support  the  conclusion  of  the  court  be- 
low, and  the  court  here  adopts  that  conclusion 
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as  the  correct  rule  of  law,  subject  to  the  quali- 
fications herein  expressed. 
Decree  affirmed. 

Cited— 100  U.  8..  »3 ;  06  N.  T.,  110 ;  85  Am.  Rep., 
330, 833  (70  Me.,  200). 


P.  B.  POULKE.  Admr.  of  Jambs  B.  Taylor. 
Deceased,  btal.,  Plffi,  in  Err., 

V. 

W.  H.  ZIMMERMAN  and  E.  E.  NORTON. 

Assignee,  etc.; 

AND 

P.  H.  POULKE,  Admr.  of  Jambb  B.  Taylor, 
Deceased,  bt  al.,     Plffe,  in  Err., 

V. 

LOUIS  HUBERT  and  E.  E.  NORTON,  As- 
signee, etc. 

(See  8.  C.  14  Wall.,  113-116.) 

ProbcUe  of  foreign  wiil  in  LotMana,  fthen  vaUd 
— purchatter  from  devinee,  when  protected — 
oHier  netting  adde  toill,  token  does  not  affect  pur- 
ehaeer. 

*  1.  A  probate  in  Louisiana,  of  the  will  of  a  per- 
son wbo  died  domicileil  in  New  York,  is  valid  until 
set  aside  in  the  Louisiana  court :  though  the  order 
of  the  surrogate  in  New  Yorlc  has  been  reversed  in 
the  Supreme  Court  of  that  State,  on  which  the 
Louisiana  probate  was  founded. 

2.  A  purchaser  from  the  devisee  of  such  will  of 
real  estate  in  Louisiana,  while  the  order  of  the 
Louisiana  court  establishing  the  will  remains  in 
force,  is  an  Innocent  purchaser,  and  is  not  affected 
by  a  subsequent  order  setting  aside  the  will,  to 
which  he  is  not  a  party. 

3.  Such  an  order,  founded  on  a  verdict  and  Judg- 
ment in  New  York  declaring  the  will  void,  obtained 
by  collusion  between  the  devisee  under  the  will  and 
the  heirs  at  law,  cannot  affect  the  purchaser  from 
the  devisee,  made  in  good  faith  before  such  verdict 
and  Judgment. 

[Nos.  881,  882.] 

Submitted  Dee.  12, 1871.    Decided  Feb.  6. 1872. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Louisiana. 

The  case  is  stated  by  the  court 

Mewrs.  Wallaee,  Aeld  and  Handlln,  for 
plaintiffs  in  error: 

John  P.  Clew  could  convey  no  greater  title 
than  he  himself  had,  and  he  acted  in  bad  faith. 
Civ.  Code,  2010. 

A  judgment  duly  authenticated  from  another 
State  imports  full  faith  here,  in  relation  to  the 
matters  embraced. 

Hen.  Dig.,  748. 

The  whole  succession  being  in  litigation,  a 
sale  of  the  property  by  J.  P.  Clew  before  it  was 
decided,  could  give  no  title,  and  the  purchaser 
cannot  plead  ^ood  faith  or  want  of  notice;  no 
notice  is  required  in  such  a  case. 

Civ.  Code,  art.  2428. 

"A  vendee  or  mortgagee,  though  for  a  valua- 
ble consideration  and  without  notice,  express 
or  implied,  of  a  pending  litigation  touching  the 
property,  is  bound  by  the  Judgment  against  his 
vendor  or  mortgagor." 

Hen.  Dig.,  754,  No.  11. 

'  'Pendinj^  a  revocatory  action  to  subject  prop- 
erty to  plaintiff's  claim,  no  alienation  can  be 

*  Head  notes  by  Mr.  Jtutiee  Millbr. 
See  14  Wall. 


made-to  his  prejudice.  The  alienee  is  protected 
neither  by  his  good  faith  nor  want  of  notice." 

Hen.  Dig.,  1826,  12;  8  La.  Ann.,  249;  9  La. 
Ann.,  257. 

But  there  was  full  notice  in  the  proceedings, 
and  in  the  certificate  of  the  Surrogate  to  tne 
copy  of  the  will,  that  there  was  an  appeal  in 
New  York. 

A  title  founded  on  a  will  falls  if  there  was  no 
will,  and  the  law  of  the  domicil  rules. 

Civ.  Code,  arts.  1589,1681-2;  Robert  y.  AUiere, 
17  La.  Ann.,  4;  8.  0.,2  Rob.,  427. 

The  pretended  will  was  no  will  according  to 
the  law  of  Louisiana,  being  neither  olographic, 
nuncupative  nor  mystic,  and  ex  parte  probate 
orders  are  not  binding  on  those  not  parties  to 
them. 

C.  P.,  arts.  985,  989;  2  La.  Ann.,  724. 

To  prescribe  with  good  faith  under  a  title 
valid  in  form  only,  it  Is  necessary  to  possess  as 
owner  (Clew  was  executor  up  to  1866)  and  for 
ten  years. 

Civ.  Code,  8899, 8404,  8409, 8458,  8455.  8476; 
lb.,  8414,  3416,  8487,  495. 

The  seisin  vested  in  the  heirs  at  the  death,  and 
their  title  to  the  property,  in  the  succession  of 
Elizabeth  Clew,  has  never  been  deve^ed. 

Ware  v.  Jonea,  19  La.  Ann.,  428. 

Meeare.  Albert  Voorhiee  and  EU  Billins^ 
for  defendants  in  error  contended : 

I.  That  the  purchasers  acquired  in  good  faith 
from  the  universal  legatee,  who  had  regularly 
administered  as  executor  of  the  succession  of 
Elizabeth  Clew,  deceased,  and  who,  after  his 
final  discharge  as  such,  had  been  placed  in  pos- 
session; that  this  constitutes  a  valid  title  unto 
them ;  and  that  the  subsequent  proceedings  had 
in  that  court,  at  plaintiff's  instance,  can  have 
no  retroactive  effect  upon  the  validity  of  such 
titles — more  especially  as  these  defendants  were 
not  parties  to  these  late  proceedings. 

11  La.  R.,  9;3  R.  R.,  119;  18 La.  Ann.  R..  408. 

II.  That,  by  virtue  of  said  compromise,  the 
matter  of  the  validity  of  the  will  as  affecting  the 
real  estate,  had  ceased  to  be  a  matter  of  litiga- 
tion; and  that,  to  that  extent,  the  will  was  and 
is  now  in  full  force  in  the  Second  District  Court 
of  Louisiana.    Civ.  Code,  arts.  8071,  8038. 

Such  compromise  or  transaction  has  the  force 
of  ree  judieaia.    Civ.  Code,  arts.  8078,  8045. 

III.  That,  by  the  compromise  of  1864,  the 
plaintiffs  became  the  successors  by  particular 
title  of  John  P.  Clew,  under  whom  defendants 
hold  by  virtue  of  sales  with  prior  registry;  and 
they  are  estopped  from  questioning  defendants' 
titles. 

Civ.  Code.  arte.  2285-2289  (2282-2235). 

IV .  That  in  no  event  can  the  litigation  in  the 
mortuaria  of  a  succession  in  another  State  con- 
trol the  mortuaria  of  the  Louisiana  estate,  as 
both  of  said  successions  are  distinct  from  and 
independent  of  each  other. 

y .  John  P.  Clew,  not  being  a  resident  of  New 
Orleans,  having  died  abroad,  and  having  no 
property  in  New  Orleans,  the  second  district 
court  had  no  lurisdiction  whatever  to  open  his 
succession  and  compel  the  public  administrator 
to  appear  as  a  figurant  in  these  proceedings. 

Johnson  V.  Brown.  8  Mart.  (N.  S.)  601;  5 
R.  R.,  9;  6  R.  R..  508;  10  R  R.,  18. 

VI.  It  was  further  incumbent  on  the  plaint- 
iffs, since  the  executor  had  actually  adminis- 
tered under  the  orders  of  the  second  district 
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•court,  to  have  themselves  recognized  as  heirs 
contradictorily  with  him;  and  the  executor's 
-death  did  not  authorize  the  plaintiffs  to  proceed 
against  this  executor's  administrator,  in  order 
to  have  themselves  recognized  as  heirs. 

C.  P.,  art.  1000;  Civ.  Code,  art.  1198  (1181). 

Mr.  JtuUce  Miller  delivered  the  opinion  of 
the  court: 

The  plaintiffs  bring  their  petitions  in  the  Cir 
cuit  Court  for  the  District  or  Louisiana,  in  the 
nature  of  actions  of  ejectment,  to  recover  cer- 
tain lots  in  New  Orleans,  and  also  rents  and 
profits. 

They  claim  as  heirs  at  law  of  Elizabeth  Clew, 
who  died  in  New  York  in  the  year  1859,  and 
there  seems  to  be  no  question  that  they  are  her 
next  of  kin,  or  purchasers  from  them,  and  that 
she  died  seised  of  the  property. 

The  defendants  claim  as  purchasers  from 
John  F.  Clew,  husband  of  said  Elizabeth,  under 
a  will  of  said  Elizabeth,  probated  in  the  proper 
court  of  New  Orleans  in  January.  1861,  which 
will  declared  him  to  be  her  sole  heir  and  uni- 
versal legatee. 

This  will  was  admitted  to  probate  in  Louisi- 
ana on  the  strength  of  an  order  of  the  surrogate 
of  New  York  admitting  it  there,  as  her  last  will 
and  testament,  and  the  record  of  the  Surrogate 
Court  of  New  York,  on  which  the  will  was  pro- 
bated in  New  Orleans,  showed  that  an  appeal 
had  been  taken  from  the  order  establishing  the 
will.  This  appeal  was  prosecuted  to  success, 
so  that  in  February,  1861,  very  soon  after  the 

S rebate  in  New  Orleans,  the  Supreme  Court  of 
Tew  York  reversed  the  order  of  the  surrogate 
and  made  up  certain  issues  of  fact  to  be  tried 
by  a  jury.  The  case  in  New  York  seems  to 
have  remained  in  this  condition  until  Novem- 
ber, 1866,  when  the  trial  was  had  and  verdict 
and  judgment  rendered  that  the  supposed  will 
had  been  revoked  and  that  Elizabeth  Clew  died 
intestate. 

In  the  meantime  John  F.  Clew  had  adminis- 
tered upon  the  estate  in  Louisiana  and  in  August 
1864,  filed  his  final  account,  and  on  the  29th 
March,  1866,  received  from  the  Probate  Court 
an  order  of  final  discharge,  placing  him  in  pos- 
session of  the  property  as  universal  legatee  of 
Elizabeth  Clew.  On  that  day.  and  on  the  11th 
day  of  April,  1866,  just  after  this  order,  John 
F.  Clew  sold  at  public  auction  the  lots  now 
claimed,  by  two  separate  sales,  to  Phelps  and 
to  Laymond,  under  whom  defendants  claim, 
and  the  deeds  were  duly  recorded  in  the  proper 
oflSce.  one  on  the  1 1th  and  the  other  on  the  Idlh 
day  of  April.  All  this  was  before  the  verdict 
and  judgment  declaring  the  will  void  in  New 
York. 

It  also  appears  that  in  the  year  1864,  three 
vears  after  the  issues  of  fact  had  been  ordered 
by  the  Supreme  Court  of  New  York,  and  two 
years  before  those  issues  were  tried,  the  plaint- 
iffs, or  the  heirs  of  Elizabeth  Clew,  under  whom 
they  claim,  made  a  compromise  with  John  F. 
Clew,  and  for  the  consideration  of  $30,000  he 
made  them  a  quitclaim  deed  of  all  his  interest 
in  the  estate  of  Elizabeth  Clew,  of  which  com- 
promise and  deed  the  New  Orleans  purchasers 
had  no  notice,  and  which  was  not  recorded  in 
Louisiana  until  after  their  purchase  and  after 
their  deeds  had  been  recorded.  Nor  does  it  ap- 
pear that  they  were  parties  or  had  notice  of  the 
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proceedings  in  New  York  by  which  the  will  of 
Mrs.  Clew  was  held  void. 

These  facts  are  all  found  by  the  court  as  the 
foundation  of  its  judgment,  with  others  which 
we  do  not  deem  material.  For  instance,  it  is 
found  that  proceedings  were  taken  by  the  heirs 
to  have  the  probate  of  Elizabeth  Clew's  will  in 
New  Orleans  set  aside,  but  as  this  was  after  the 
purchase  under  which  the  defendants  claim 
and  without  notice  to  them,  we  think  they  can- 
not be  bound  by  it. 

Nor  do  we  think  that  the  collusive  trial  in 
New  York  between  John  F.Clew  and  the  heirs 
of  Mrs.  Clew  can  have  any  effect  on  the  rights 
of  the  defendants  derived  under  the  probate  of 
the  will  in  New  Orleans. 

The  facts  found  by  the  court  show  beyond 
doubt  that  this  trial  was  had  two  years  after 
Clew  had  sold  out  the  subject  of  litigation  to 
the  other  parties  to  the  suit,  and  eight  months 
after  the  defendants  had,  in  ignorance  of  this 
sale,  bought  of  him,  as  the  rightful  owner,  so 
establish^  by  the  New  Orleans  court.  There 
can  be  but  little  doubt  that  Clew  defrauded  both 
parties,  and  that  the  defendants  were  innocent 
purchasers  from  him,  and  that  plaintiffs  might 
have  protected  both  themselves  and  the  defend- 
ants by  recording  their  quitclaim  deed,  which 
they  had  withheld  from  record  for  two  years, 
and  that  their  fiulure  to  do  this  enabled  him  to 
commit  the  fraud.  Finding  that  they  had  thus 
lost  the  lots  in  controversy,  so  far  as  any  claim 
through  that  deed  was  concerned,  they  revive 
the  suit  in  New  York  which  had  slumbered  for 
five  years  on  the  issues  ordered  for  a  jury,  and 
now  having  both  sides  of  the  litigation  in  their 
own  hands,  they  procure  a  verdict  setting  aside 
the  will,  to  enable  them  to  claim  the  land  as 
heirs  of  Elizabeth  Clew,  instead  of  purchasers 
under  John  F.  Clew. 

We  think  that  this  cannot  prevail,  though 
supported  by  an  ex  parte  proceeding  in  the  New 
Orleans  court  by  which  the  former  orders  pro- 
bating Mrs.  C]ew*s  will  and  recognizing  John 
F.  Clew  as  sole  heir  and  legatee  were  set  aside. 
The  defendants  were  innocent  purchasers  with- 
out notice  of  anythingwrong,  being  justified  by 
the  judgment  of  the  Probate  Court  in  the  as- 
sumption that  they  purchased  the  legal  UUe ;  and 
if,  by  making  them  parties  to  a  proper  proceed- 
ing, this  probate  and  sale  could,  under  any  cir- 
cumstances, be  set  aside,  we  are  of  opinion  that 
the  proceedings  in  New  York,  on  which  the 
I^uisiana  court  revoked  its  former  action,  were 
collusive  and  fraudulent  as  against  the  defend- 
ants, who,  under  the  facts  found  by  the  court, 
are  entitled  to  be  protected  in  their  poi^aession. 

A$  this  was  the  conclusion  of  the  CireuU  Omtri, 
its  judgment  is  affirmed  in  both  cases. 

Cited— J»  Am.  Bep.,  168  (46  Iowa,  58S). 


MICHAEL  HURLEY,  7^.  in  Err., 

V. 

FRANK  STREET. 

(See  8.  C 14  Wall.,  8fr-97.) 

Jurisdiction  over  state  judgment — when  ease  dis- 

1.  To  give  jurifldiotion  to  this  court  over  itato 
judgments,  it  Is  necessary  to  show  that  aome  ques- 
tion under  the  26tb  section  of  the  JudidaiT  Act 
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was  made  and  decided,  of  which  this  court  hascog- 
-nizance  by  writ  of  error  or  appeal. 

2.  If  it  does  not  appear  from  the  record  that  any 
.^uoh  question  was  either  made  or  decided,  the  case 
will  oe  dismissed. 

[No.  854.] 

Argued  Feb.  16,  187£.      Decided  Feb,  19, 1812. 

IN  ERROR  to  the  Supreme  Court  of  the  State 
of  Iowa. 

Motion  to  dismiss. 

Mt.  Geo.  6.  Wrifl^htt  for  defendant  in  er- 
ror, in  support  of  motion. 

The  counsel  for  the  plaintiff  in  error.  Messrs. 
Lander  <t  Merriman  and  J.  W.  Moore*  in 
opposition  to  the  motion  to  dismiss,  stated  their 
€ase  as  follows: 

This  is  a  writ  of  error  to  the  Supreme  Court 
of  the  State  of  Iowa,  and  allowed  upon  the 
ground  that  in  said  action  the  right  claimed  by 
the  plaintiff,  under  a  patent  issued  by  the 
United  States,  and  the  validity  of  an  authority 
exorcised  under  the  said  State  of  Iowa,  repug 
nant  to  the  Constitution  of  the  United  States, 
was  drawn  in  question,  and  the  decision  of  the 
49aid  Supreme  Court  of  said  State  was  adverse 
to  the  right  so  claimed,  and  in  favor  of  the  va- 
lidity of  said  Statute  of  said  State. 

This  was  an  action  to  try  titles,  the  plaintiff 
claiming  under  an  entry  oi  the  land  dated  May 
10,  1854,  in  favor  of  Frank  Street,  Judge  of 
the  County  Court  of  Potlowotamie  Co. ,  Iowa, 
and  mesne  conveyance  to  plaintiff.  The  de- 
fendant claimed  title  under  a  deed  issued  under 
a  sale  for  taxes,  made  under  the  revenue  Acts  of 
the  State  of  Iowa,  the  74th  section  of  which 
provides  that  such  deed  should  .be  conclusive 
•evidence  of  the  following  facts : 

1.  That  the  property  had  been  listed  and  as- 
sessed at  the  time  and  in  the  manner  required 
by  law. 

2.  That  the  taxes  were  levied  according  to 
law. 

8.  That  the  property  was  advertised  for  sale, 
in  the  manner  and  for  the  length  of  time  re- 
quired by  law. 

4.  That  the  property  was  sold  for  taxes,  as 
stated  in  said  deea. 

5.  That  the  grantee  named  in  the  deed  was 
the  purchaser. 

6.  That  the  sale  was  conducted  in  the  manner 
required  by  law. 

7.  That  all  the  prerequisites  of  the  law  were 
•complied  with  by  all  the  officers  who  had,  or 
whose  duty  it  was  to  have  had,  any  part  or 
action  in  any  transaction  relating  to  or  affecting 
the  title  conveyed,  or  purporting  to  be  conveyed, 
by  the  deed,  from  the  listing  and  valuation  of 
the  propertv  up  to  the  execution  of  the  deed, 
both  inclusive,  and  that  all  things  whatsoever 
required  by  law  to  make  a  good  and  valid  sale, 
and  to  vest  the  title  in  the  purchaser  were  done, 
except  in  regard  to  the  three  points  named  in 
this  section,  wherein  the  deed  should  be  prima 
fade  evidence  only. 

To  the  plea  of  defendant  setting  up  this  title, 
the  plaintiff  interposed  a  demurrer,  the  5th  point 
of  which  was:  "The  law  authorizing  the  sale 
of  real  property  for  delinquent  taxes,  and  under 

Note.— Jiirtodictton  of  XT.  8.  Supreme  Court,  where 
Jederal  question  arises,  or  where  is  draum  in  question 
statute,  treaty  or  Constitution  (jf  U.  S.  See  note  to 
Matthews  v.  Zane,  8  U.  S.  (4  Cranch).  38:3;  note  to 
Martin  v.  Hunter,  14  U.  S.  (1  Wheat.),  304;  and  note 
.to  Williams  v.  Norris,  26  V.  S.  (l&  Wheat.),  U7. 
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Vhich  the  deed  was  made  by  which  defendant 
claims  title,  is  unconstitutional  and  void."  This 
demurrer  was  overruled  by  the  court  and  this 
title  admitted  to  prevail.and  the  Supreme  Court, 
upon  revision  thereof,  held  this  title  valid,  and 
as  showing  an  outstanding  legal  title. 

This  Act  contravenes  the  5th  article  of  the 
Amendment  to  the  Constitution  of  the  United 
States. 

The  title  of  the  plaintiff,  derived  from  the 
United  States,  was  devested  by  the  courts  of 
Iowa,  under  a  law  in  direct  violation  of  the 
clause  of  the  Federal  Constitution  above  cited. 

It  may,  however,  be  contended  that  the  plaint  - 
iff  did  not  bring  this  question  specially  to  the 
notice  of  the  court  below.and  that, therefore,  no 
such  decision  was  rendered  as  is  required  by  the 
Judiciary  Acts  of  Congress.  The  record  is  silent 
upon  the  subject,  except  in  the  pleadings,  where 
the  objection  is  made  to  this  title,  on  account  of 
its  unconstitutionality.  Could  the  title  set  up 
by  the  defendant  have  been  sustained  under  the 
pleadings,  without  its  beine  held  by  the  court 
that  the  law  authorizing  said  deed  was  constitu- 
tional? Clearly  not;  for  upon  that  deed  rested 
the  entire  defense,  and  upon  that  deed  the  court 
declared  the  legal  title  to  this  land  to  be  not  in 
the  defendant,  but  that  the  title  of  defendant 
had  been  devested  b}'  law,  and  that  the  legal 
title  was  in  the  grantee  under  the  tax  deed. 

This  brings  the  case  within  the  purview  of  the 
decisions  of  the  Supreme  Court. 

The  Bridge  Praprs.  v.  Hoboken  Co.,  1  Wall.. 
116  (68  U.  8. .  XVII.,  571);  Furman  v.  Niehol, 
8  Wall.,  44  (75  U.  S..  XIX.,  870);  Armstrong 
V.  Treasurer,  etc.,  16  Pet.,  281;  Crawellv.  Ban- 
deU,  10  Pet..  868. 

Mr.  Chief  Justice  Chase  delivered  the  opin- 
ion of  the  court: 

To  give  jurisdiction  to  this  court  upon  error 
to  the  highest  court  of  the  State  in  which  a  judg- 
ment or  decree  has  been  rendered,  it  is  necessary 
to  show  that  some  question  under  the  25th  sec- 
tion of  the  Judiciary  Act  was  made  and  decided, 
of  which  this  court  has  cognizance  by  writ  of 
error  on  appeal.  This  has  lieen  frequently  ruled. 
Crowell  V.  BandeU,  10  Pet.,  868;  Armstrong  v. 
Treasurer,  16  Pet.,  281;  Phillip's  Practice,  108. 

It  does  not  appear  from  the  record  that  any 
such  question  was  either  made  or  decided. 

Much  expense  to  suitors  would  be  spared  if 
counsel  would  attend  to  the  principle  above 
stated,  and  as  we  have  said,  frequently  laid 
down,  before  advising  their  clients  to  resort  to 
the  appellate  jurisdiction  of  this  court  from  the 
decisions  of  the  state  courts. 

The  writ  of  error  must  be  dismissed. 


THE  STEAMBOAT  BRIDGEPORT,  her 
Tackle,  etc. ,  Charles  Weeks  and  Robert 
Hayoock,  Claimants,  Appts., 

V. 

GEORGE  SHAW  et  al. 

(See  U  Wall.  '*  The  Bridgeport,"  116-120.) 

Lights  on  vessels — steamer,  when  held  in  fault 

1.  When  a  boat  is  anchored  at  night  in  the  path 
of  vessels,  a  light  is  indispensable ;  but  it  is  not  re- 
quired where  the  boat  is  fastened  to  the  shore,  es- 
pecially at  a  place  set  apart  for  such  boats. 

2.  Where  the  question  of  fault  in  a  ooUision  lies 
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between  a  veeael  at  a  wharf,  out  of  the  track  o/ 
other  veflsels,  and  a  steamer  naviiraUng  a  channel 
of  sufBcient  width  for  her  to  move  and  stop  at 
pleasure,  the  fault  generally  will  be  held  to  be 
with  the  steamer. 

[No.  85.] 
Submitted  Jan,  UJS7i.  Decided  Feb,  19,  187i. 

APPEAL  from  the  Circuit  Court  of  the  Unit 
ed  States  for  the  Eastern  District  of  New 
York. 

This  was  a  libel  in  the  District  Court  of  the 
United  States  for  the  Eastern  District  of  New 
York,  filed  by  the  appellees  in  a  case  of  collis- 
ion. The  district  court  decreed  in  favor  of  the 
libelants,  and  the  decree  was  affirmed  by  the 
circuit  court. 

The  facts  are  stated  in  the  opinion. 

Mr.  £•  H.  Owen  ft  Ncuh,  for  appellants. 

Mr.  D.  D.  Lord*  for  appellees. 

Mr.  JusUee  Bradlej'  delivered  the  opinion 
of  the  court: 

On  the  night  of  the  8d  of  September,  1866, 
the  ship  Margaret  Evans,  belonging  to  the  ap- 
pellees, lay  at  a  wharf  at  Corlaer's  Hook,  in 
New  York  in  a  rectangular  recess  outside  of  the 
track  of  vessels  passing  alon?  East  River.  The 
river  here  nearly  makes  a  rignt  angle.  Vessels 
from  Long  Island  Sound  come  down  on  a  south- 
erly course  to  this  point,  and  having  rounded 
the  Hook,  they  then  pursue  a  westerly  and 
southwesterly  course,  to  gain  the  lower  part  of 
the  city. 

On  the  night  in  question,  the  steamer  Bridge- 
port was  running  her  regular  trip  from  Bridge- 
port, Connecticut,  to  the  City  of  New  York, 
Sound  for  her  berth  at  Peck  slip.  She  arrived 
off  the  Houston  Street  ferry  in  East  River, half 
a  mile  above  Corlaer's  Hook, about  three  o'clock 
in  the  morning.  The  night  was  sufficiently 
clear  for  the  persons  in  charge  of  the  steamer 
to  bee  their  location  and  to  maintain  their  usual 
speed.  But  at  this  point  they  struck  a  f  o^-bank 
which,  as  they  entered  it.  shut  out  the  view  of 
the  shore.  They  could  discern  the  nearest  lights 
and  hear  the  bells  at  the  ferry  slips.  The  steam 
was  shut  down, and  the  vessel  proceeded  slowly 
on  her  course.  The  tide  being  flood  and  pretty 
strong,she  had  to  work  against  it;  but  this  ^ave 
her  sufficient  steerage  way  without  necessitat- 
ing much  absolute  speed.  Her  captain  says,  he 
supposes  that  she  was  making  three  or  four 
miles  an  hour  when  she  passed  the  Grand  Street 
ferry,  only  three  or  four  feet  from  Corlaer's 
Hook.  The  ferry  lights  on  the  New  York  side 
were  observed,  and  the  bell  was  distinctlv 
heard.  Neither  lights  nor  bells  on  the  Will- 
iamsburg side  were  noticed.  This  made  mani- 
fest what  her  master  and  crew  admit,  that  she 
was  nearer  to  the  New  York  than  to  the  other 
shore;  and  it  would  seem  to  iDdicate  that  she 
was  hugging  the  New  York  shore  veiy  closely, 
for  such  a  dark  night,  in  such  a  crowded  place. 
When  they  saw  the  lights  on  the  Grand  Street 
ferry,  Smith,  the  wheelman,  says  they  com- 
menced turning  for  the  purpose  of  rounding  the 
point.  "We  judged  ourselves  well  enough  off, 
to  make  our  way ;  pretty  close  in,but  far  enough 

NoTB.— Coai9fon;  right*  of  steam  and  sailing  veS' 
sels  with  reference  to  each  other,  and  in  pacing  and 
meeting.  See  note  to  St.  John  v.  Paine,  51  XJ.  S.  (10 
How.),  667. 

Rules  for  avoiding  eoUision ;  steamer  meeting  steam- 
er. See  note  to  WilllamBon  v.  Barrett,  5i  U.  8.  (18 
How.),  101. 
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to  clear  her."  Unfortunately,  they  shaved  the- 
point  a  little  too  closely.  In  leas  than  two  min- 
utes after  passing  the  ferry  light,  and  about  a 
minute  and  a  half  (as  the  wheelman  thinks) 
after  he  began  to  hold  up  for  change  of  course, 
the  bow  of  the  steamer  struck  the  ship  Margaret 
Evans  on  her  starboard  side,  just  abaft  the  fore- 
"^ging-  8be  was  not  lyine  at  the  front  of  the 
wharf  in  the  open  stream,  but  at  the  end  or  re- 
turn thereof,  as  if  she  were  inside  the  pier,  the- 
wharf  projecting  some  thirty  or  forty  feet  be- 
yond her  into  the  river,  and  a  large  sloop  of 
war  lying  outside  of  that;  so  that  the  point 
where  The  Margaret  Evans  was  struck  by  the 
steamer  was  over  two  hundred  feet  outside 
of  the  open  cliannel  or  passageway  for  ves- 
sels, and  three  or  four  hundrra  feet  from  the 
track  which  the  steamer  ought  to  have  pursued. 
The  latter  had  got  that  much  out  of  her  way  in 
one  and  a  half  or  two  minutes,  whilst  running 
not  more  than  five  or  six  hundred  feet.  It  seems 
almost  impossible  that  she  could  have  gone  so 
far  astray  in  so  short  a  time,  with  points  of  ob- 
servation so  near  at  hand,  without  great  want 
of  skill,  or  great  inattention  to  the  compass  and 
other  indicia  of  course  and  position.  When  off 
the  Grand  Street  ferry,  her  officers  must  have 
known  nearly  her  precise  position  in  the  river. 
Her  deviation  from  the  channel  seems  utterly^ 
inexcusable.  The  only  excuse  which  her  offi- 
cers proffer  is,  that  it  was  so  dark  thev  could  not 
see,  and  they  supposed  they  were  far  enough 
off  from  shore,  and  far  enough  advanced,  to 
change  their  course  for  rounding  the  Hook. 

An  attempt  is  made,  indeed,  to  Uirow  the 
blame  on  The  Margaret  Evans  herself,  because 
she  did  not  have  a  light,  and  because  she  had 
no  anchor  watch.  The  fact  is,  she  had  a  night 
watchman  on  board,  and  as  to  a  light,  we  think 
it  is  hardly  necessary  for  a  vessel  lying  at  a 
wharf,  more  than  two  hundred  feet  outside  of 
the  channel,  to  anticipate  the  visit  of  stray  steam- 
boats in  the  night  time  and  to  make  provision 
for  such  an  exigency.  In  (Mberi^on  v.  Skate. 
18  How.,  584  [59  U.  S.,  XV..  4»8],  Mr.  Justify 
McLean  states  the  law  to  be:  "When  a  boat 
is  anchored  in  the  path  of  vessels,  a  light  is  in- 
dispensable: but  it  is  not  required  where  the 
boat  is  fastened  to  the  shore,  especially  at  a 
place  set  apart  for  such  boats."  If  it  were  shown 
that  the  local  hart)or  regulations  required  it,  the 
case  might  be  different.  But  there  is  no  proof 
that  the  harbor  regulations  of  New  York  re- 
quired vessels  moored  at  a  wharf,  out  of  the 
track  of  other  vessels,  to  carry  a  light;  and 
without  an  express  regulation  to  that  effect  the 
law  does  make  it  incumbent  on  them  to  do  so. 
In  the  case  of  The  GraniU  StaU,  3  Wall.,  3iO 
[70  U.  S.,  XVIII.,  1791,  it  was  shown  that  the 
harbor  regulations  of  New  York  did  not  make 
it  obligatory  on  barges  moored  at  a  wharf  to 
have  either  a  light  or  a  watch;  and  the  colliding 
steamer  in  that  case  was  held  liable,  though  it 
was  so  dark  that  the  barge  could  not  be  aeen 
till  close  to  her,  and  though  at  the  time  the 
steamer  was  seeking  to  avoid  contact  with  other 
vessels  coming  out  of  their  docks.  Where  the 
question  of  fault  in  a  collision  lies  lietween  a 
vessel  at  anchor,  or  at  a  wharf,  out  of  the  track 
of  other  vessels,  and  not  derelict  in  duty,  and 
a  steamer  navigating  a  channel  of  sufficient 
width  for  her  to  move  and  stop  at  pleasure — 
there  being  no  unusual  stress  of  weather  or  su- 
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perior  force  to  drive  the  latter  out  of  her  course 
— it  was  held  in  the  case  Just  cited  tha*  the  fault, 
under  almost  any  circumstances,  would  be  held 
to  be  with  the  steamer.  In  this  case  we  see  no 
fault  at  all  in  The  Margaret  Evans.  She  had  a 
competent  night  watchman  on  board,  and  was 
entitled  to  be  considered  as  safe  from  any  col- 
lision from  vessels  navigating  the  East  River. 
The  decree  i$  affirmed,  with  interest  and  eoete, 

Clted-H)7  U.  8.,  315 ;  8  Ben.,  4% ;  82  Ohio  St.,  106. 


WILLIAM  W.  PUGH,  Plff,  in  Err., 

JAMES  L.  Mccormick. 

(See  8.  C,  li  WaU.,  861-876.) 

Omiegion  of  stamp  on  indorsement — remission  of 
penalty — immaterial  error,  f 

1.  The  Stamp  Act  of  July  li,  1870,  empowers  the 
collector  to  remit  the  penalty  for  omlttioff  to  stamp 
a  note,  although  such  omisnon  occurred  prior  to 
the  passagre  of  the  Act. 

2.  This  cou  rt  will  not  reverse  a  judgment,  where  It 
appears  that  the  error  has  become  immaterial,  and 
that  the  same  party  will  be  entitled  to  Judgment  if 
a  new  trial  is  granted. 

3.  A  stamp  Is  not  required  to  an  indorsement  of 
a  note,  nor  to  a  certificate  waiving  demand,  notice 
and  protest. 

i.  Satisfactory  proof  of  such  waiver  is  in  all  re- 
spects equivalent  in  law  to  a  compliance  with  the 
requirement. 

[No.  98.1 
Argued  Feb.  7,  1872.    Decided  Feb.  19,  1872. 

IN  ERROR  to  the  Supreme  Court  of  the  State 
of  Louisiana. 

The  case  is  stated  by  the  court. 
Mr.  Miles  Taylor,  for  plaintiff  in  error. 
Mr.  Thomas  J.  Darant*  for  defendant  in 
error. 

Mr.  Justice  Clifford  delivered  the  opinion  of 
the  court : 

Reference  will  be  made  to  the  parties  as  they 
existed  in  the  state  court  where  the  suit  was 
com  menced 

Martin,  on  the  12th  of  April,  1868.  by  his 
promissory  note  of  that  date  promised  to  pay, 
twelve  months  after  date,  to  the  order  of  the 
defendant,  at  the  place  mentioned  in  the  note, 
$7,000  with  eight  per  cent,  interest,  and  the 
note  is  indorsed  by  the  defendant  without  date. 

On  the  7th  of  December  of  that  year  the  de- 
fendant paid  $3,000.  which  is  indorsed  on  the 
note,  and  on  the  17th  of  May  following  he 
made  another  payment  of  $3,000,  for  which  a 
receipt  was  given  by  the  plaintiff.  Prior  to 
that,  however,  to  wit:  on  the  16th  of  October  of 
the  preceding  year,  the  following  waiver  of  pro- 
test was  signed  by  the  defendant,  to  wit:  "  No- 
tice of  protest,  demand  and  protest  waived,  and 
all  legal  responsibilities  assumed. " 

When  the  note  was  executed  no  internal  rev- 
enue stamps  were  affixed  to  it,  and  it  remained 
without  any  such  stamps  until  the  7th  of  Oc- 
tober, 1869,  when  such  stamps,  to  the  amount 
of  $3.50,  were,  at  the  request  of  the  plaintiff, 
affixed  to  it,  and  canceled  by  the  Collector  of 
Interna  Revenue  for  the  district,  the  interest 
being  collected  and  the  penalty  remitted  as 
more  fully  appears  by  the  certificate  of  the 
collector  set  forth  in  the  record. 

Payment  being  refused,  the  plaintiff,  as  the 
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holder  and  indorsee  of  the  note  in  good  faith 
and  for  value,  on  the  25th  of  March,  1868,  in- 
stituted the  present  action  of  cusumpsit  to  re- 
cover the  balance  due  on  the  note.  Service 
was  made  and  the  defendant  appeared  and 
pleaded  that  the  plaintiff  acquired  the  note  di- 
rectly from  the  maker  of  the  same;  that  no* 
consideration  ever  passed  between  the  defend- 
ant and  the  plaintiff  or  between  the  defendant 
and  the  maker  of  the  instrument  in  regard  to- 
the  note,  and  the  defendant  also  denied  that 
he  was  ever  legally  bound  by  the  instrument  or 
that  he  ever  at  any  time  rendered  himself  liable 
to  pay  the  amount.  Neither  party  demanding 
a  Jury  the  cause  was  heard  and  determined  by 
the  court,  and  Judgment  was  rendered  for  the 
plaintiff  in  conformity  with  the  declaration. 

Exceptions  were  filed  by  the  defendant,  and 
by  the  exceptions  it  appears  that  the  defendant, 
when  the  plaintiff  offered  the  note  in  evidence, 
objected  to  its  admissibility  upon  three  grounds : 
(1)  because  the  face  of  the  instrument  was  not 
legally  stamped  with  the  internal  revenue 
stamps,  as  required  by  law ;  (2)  because  the  in- 
dorsement on  the  note  was  not  legally  stamped ; 
(8)  because  the  certificate  waiving  demand,  no- 
tice and  protest  was  never  stamped,  and  he  in- 
sisted that  the  note  for  the  want  of  such  stamps 
could  not  be  admitted  in  evidence.  All  three 
objections  were  overruled,  and  Judgment  hav- 
ing been  rendered  for  the  plaintiff  the  defend- 
ant appealed  to  the  Supreme  Court  of  the  State, 
where  the  Judgment  was  affirmed.  Whereupon 
the  defendant  sued  out  a  writ  of  error  to  the 
state  court,  and  removed  the  cause  into  this 
court  for  re- examination. 

Two  principal  questions  are  presented  by  the 
assignment  of  errors:  (1)  Whether  the  stamps 
affixed  to  the  note  were  legally  affixed.  (2> 
Whether  the  certificate  waiving  demand,  no- 
tice and  protest  was  an  instrument  which  the 
internal  revenue  laws  required  should  be 
stamped.  Evidently  a  satisfactory  response  to^ 
these  questions  cannot  be  given  without  a  care- 
ful examination  of  the  several  provisions  in  the 
Acts  of  Congress  imposing  such  revenue  duties, 
and  the  modifications  of  the  same  as  enacted 
by  Congress  prior  to  the  time  when  the  note  and 
the  certificate  of  waiver  were  offered  and  ad- 
mitted in  evidence. 

Promissory  notes,  except  bank  notes  issued 
for  circulation,  where  the  note  was  given  for  a. 
sum  exceeding  $20 and  not  exceeding  $100,  were 
by  the  Act  of  the  1st  of  July,  1862,  subjected 
to  a  stamp  duty  of  five  cents.  Nine  other  gra- 
dations were  prescribed  in  the  same  scheaule 
by  which  the  rate  per  cent,  of  the  duty  was 
somewhat  diminished  as  the  amount  of  the  note 
was  increased.  Where  the  note  exceeded  $5,000 
the  amount  of  the  stamp  duty  imposed  by  that 
schedule  was  $1.50,  and  $1  in  addition  for 
every  $2,500  or  part  of  $2,500  in  excess  of 
$5,000,  which  shows  that  the  note  given  in  evi- 
dence in  this  case  was  subject  under  that  Act 
to  a  stamp  duty  of  $3.50.    12  Stat,  at  L.,  480. 

Persons  who  made  signed,  or  issued,  or 
caused  to  be  made,  signed  or  issued  any  instru- 
ment, document  or  paper  of  any  kind,  without 
the  same  being  duly  stamped,  were  declared  by 
the  Q5th  section  to  be  subject  to  a  penalty  of 
$50,  and  the  further  provision  in  the  same  sec- 
tion  was  that  such  instrument,  document  or 
paper  should  be  deemed  invalid  and  of  no  ef. 
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feet.  Section  100  also  provided  that  if  any  per- 
son made,  signed  or  issued,  or  caused  to  be 
made,  signed  or  issued,  or  accepted  or  paid  or 
•caused  to  be  accepted  or  paid,  with  de8ifl:n  to 
•evade  the  payment  of  any  such  stamp  duty, 
Any  biU  of  exchange,  dratt  or  order,  or  prom 
issory  note  for  the  payment  of  money  and 
liable  to  any  such  duty,  he  should,  for  "^every 
such  bill,  draft,  order  or  note,  forfeit  the  sum 
of  $200.     12  Stat,  at  L.,  476,  477. 

Instruments,  documents,  and  papers  made, 
signed  or  issued  without  being  duly  stamped 
were,  by  the  95th  section  of  that  Act,  declaa*ed 
to  be  invalid  and  of  no  effect,  but  the  24th  sec- 
tion of  the  Act  of  the  14th  of  July  in  the  same 
year  provided  that  no  instrument,  document  or 
paper  made,  signed  or  issued  prior  to  the  first 
day  of  January  then  next  should  be  deemed  in- 
valid or  of  no  effect  because  it  was  made,8igned 
or  issued  without  being  duly  stamped.  Provis- 
ion, however,  was  made  in  the  same  section  that 
no  such  instrument,  document  or  paper  should 
be  admitted  or  used  as  evidence  in  any  court  un- 
til it  was  duly  stamped  nor  until  the  holder 
proved  to  the  satisfaction  of  the  court  that  he 
had  paid  $5  to  the  collector  for  the  use  of  the 
United  States.     12  Stat,  at  L.,  561. 

Exemption  from  such  declared  invalidity  and 
nullity  was  further  extended  tosuch  instruments, 
•documents,  and  papers  made,  signed  or  issued 
prior  to  the  first  day  of  June,  1868.  by  the  16th 
section  of  the  Act  of  the  3d  of  March,  passed  in 
the  same  year,  but  the  same  section  also  provided 
that  no  such  instrument,  document  or  paper, 
•or  any  copy  thereof , should  be  admitted  or  used 
as  evidence  in  any  court  until  the  required 
fitamps  were  afflxed,together  with  the  initials  of 
the  person  affixing  the  stamps  and  the  date  when 
the  same  were  so  aflQxed.      12  Stat,  at  L.,  725. 

All  laws  in  force  in  relation  to  stamp  duties 
when  the  Act  of  the  80th  of  June,  1864,  was 
passed  were  by  that  Act  continued  in  force  un- 
til the  1st  day  of  August  of  that  year,  and  the 
«ame  Act  adopted  a  new  schedule  of  stamp  du- 
ties, which  took  effect  from  and  after  that  day. 
By  that  schedule  persons  making,  signing  or  is- 
suing promissory  notes  not  exceeding  $100  were 
required  to  stamp  the  same  with  a  five  cent 
stamp,  and  to  add  another  of  the  same  amount 
for  every  additional  hundred  dollars  or  fraction- 
al part  of  $100.     18  Stat,  at  L.,  291.  298. 

Neither  deeds,  instruments,  documents  or 
papers,  nor  any  copy  thereof,  not  stamped,  as 
required  by  previous  laws,  could  be  recorded  or 
admitted  or  used  as  evidence  under  that  Act  un- 
til the  same  was  stamped  as  therein  required, 
but  the  Act  provided  that  no  instrument,  docu- 
ment, or  paper  made,  signed  or  issued  prior  to 
the  passage  of  that  Act,  without  being  stamped, 
should  be  deemed  invalid  or  of  no  effect  for  that 
cause  if  the  stamp  or  stamps  required  should  be 
subsequently  afllxed.  and  the  Act  gave  author- 
ity to  the  person  desiring  to  use  or  to  record  any 
such  deed,  instrument,  document,  writing  or 
paper  as  evidence  to  affix  the  stamp  or  stamps 
thereon  required  in  the  presence  of  the  court, 
register  or  recorder.     18  Stat,  at  L.,295. 

But  persons  making,  signing  or  issuing  any 
instrument,  document  or  paper  of  any  kind,  or 
who  caused  the  same  to  be  made,  signed  or  is- 
sued, or  who  accepted  or  paid,  or  caused  to  be 
accepted  or  paid,  any  bill  of  exchange,  draft, 
order  or  promissory  note  without  the  same  be- 
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ing  stamped,  were  by  that  Act  subjected  to  a 
forfeiture  of  $200.  and  the  further  provisioa 
was  that  such  instrument,  document  or  paper, 
bill,  draft,  order  or  note,  should  be  deemed  in- 
valid and  of  no  effect.    18  Stat  at  L.,  294. 

Stamps  were  also  required  by  the  Act  of  the 
81st  of  March,  1865,  where  bills  of  exchange 
and  promissory  notes  were  negotiated  as  well  as 
where  they  were  accepted  and  paid, but  the  for- 
feiture created  by  the  preceding  Act  for  the  in- 
tentional evasion  of  the  requirements  was  re- 
duced to  $50  instead  of  $200,  as  provided  in  the 
prior  law.    18  Stat,  at  L.,  481. 

Provision  was  also  made  that  persons  desirous 
of  aflSxing  stamps  to  instruments,  not  stamped 
as  required  by  prior  laws,  might  appear  before 
the  collector  of  the  proper  district  and  affix  the 
same  upon  paying  the  price  of  the  proper  stamp 
and  the  penalty  of  $50,  with  interest  on  the  stamp 
duty  if  it  exceeded  the  amount  of  the  penalty. 
Sudi  acts  being  done,  that  is,  the  proper  stamp 
being  affixed,  the  penalty  paid,  and  a  note  of 
those  acts  and  the  date  thereof  made  in  the  mar- 
gin of  the  instrument,  the  section  provides  that 
the  instrument  "shall  thereupon  be  deemed  and 
held  to  be  as  valid  to  all  intents  and  purposes 
as  if  stamped  when  made  or  issued."  13  Stat, 
at  L.,  481,  482. 

Fifty  dollars  forfeiture  for  making,  signing, 
or  issuing  such  an  instrument,  or  for  causing 
the  same  to  be  made,  signed  or  issued,  or  for 
accepting,  negotiating  or  paying,  or  causing  to 
be  accepted,  negotiated,  or  paidT  any  bill  of  ex- 
change, draft  or  order  or  promissory  note,  with- 
out the  same  being  duly  stamped,  was  also  im- 
posed by  the  Act  of  the  18th  of  July.  1866,  in 
cases  where  the  act  was  done  with  intent  to 
evade  the  provisions  of  that  Act,  but  the  collector 
was  empowered  by  that  Act  to  remit  the  penal- 
ty and  to  cause  the  instrument  to  be  duly 
stamped  in  all  cases  where  it  appeared  to  his  sat- 
isfaction that  the  omission  to  affix  the  stamp 
happened  by  reason  of  accident,  mistake,  inad- 
vertence, or  urgent  necessity,  and  without  any 
willful  design  to  defraud  the  revenue,  or  to  evade 
or  delay  the  payment  of  the  duty.  Twelve  cal- 
endar months  from  the  first  day  of  August  then 
next  were  allowed  to  the  delinquent  party  by 
that  Act,  to  avail  himself  of  that  provision,  and 
the  section  specifically  points  out  the  acts  to  be 
done  by  the  party  and  the  collector  to  render 
the  instrument  as  valid  as  if  it  had  been  stamped 
at  the  time  it  was  made,  signed  or  issued. 

Original  instruments,  or  a  certified  or  duly 
proved  copy  thereof,  duly  stamped  so  as  to  en- 
title the  same  to  be  recorded,  may  under  that 
Act  be  presented  to  the  clerk,  register  or  re- 
corder, or  other  officer  having  charge  of  the  orig- 
inal record,  and  such  officer  may,  upon  the  pay- 
ment of  the  lawful  fee, make  a  new  record  there- 
of, and  note  upon  the  original  record  the  fact 
that  the  error  or  omission  m  the  stamping  of  the 
original  instrument  has  been  corrected  pursuant 
to  law.  and  the  prdvision  is  that  the  original  in- 
strument, or  such  certified  copy  thereof,  or  the 
record  thereof,  may  in  that  event  be  used  In  all 
courts  and  places,  in  the  same  manner  and  with 
like  effect  as  if  the  instrument  had  been  orig- 
inally stamped.     14  Stat,  at  L.,  143. 

Errors  or  omissions  of  the  kind  which  occur- 
red or  happened  before  the  first  day  of  August, 
1866,  might  be  remedied  under  that  Act  at  any 
time  within  twelve  calendar  months  from  that 

81  U.8. 


1871. 


PUOH  V.  McCORMICK. 


861-375 


date,  and  subsequent  errors  and  omissions  of 
the  kind  might  also  be  remedied  in  the  same 
way  at  any  time  within  twelve  calendar  months 
from  the  time  the  instrument,  document  or 
paper  was  made,  signed  or  issued  without  be- 
ing stamped  as  required  by  law,  but  it  is  quite 
•clear  that  the  case  before  the  court  does  not 
fall  within  that  proviso,  as  the  application  to 
the  collector  was  not  made  in  season  to  bring 
the  case  within  either  of  those  regulations. 

Had  legislation  stopped  there  &e  ruling  ad- 
mitting the  note  in  evidence  would  certainly  be 
erroneous,  but  the  Act  of  the  141h  of  July, 
1870,  amends  the  preceding  Act  by  striking 
out  the  words  "  sixty  six''  in  the  third  proviso, 
and  inserting  in  lieu  thereof  the  words  "seventy- 
one/'  whereby  the  collector  of  the  proper  dis-' 
trict  is  still  empowered  to  remit  penalties  of  the 
kind  occurring  or  happening  under  the  circum- 
stances described  in  the  third  proviso  of  the 
prior  Act. 

dince  the  passage  of  that  Act  it  is  conceded 
that  the  collector  may  remit  the  forfeiture 
therein  imposed  if  it  occurred  "by  reason  of 
accident,  mistake,  inadvertence  or  urgent  ne- 
cessity, and  without  any  willful  design  to  de- 
fraud the  United  States  of  the  stamp  or  to 
«vade  or  delay  the  payment  thereof;"  but  it  is 
insisted  that  the  new  provision  does  not  operate 
retrospectively ;  that  it  does  not  empower  the 
collector  to  remit  the  penalty  for  any  such 
omission  if  it  occurred  prior  to  the  passage  of 
the  Act;  but  the  court  here  is  of  a  different 
opinion  for  several  reasons. 

Special  attention  is  called  in  the  first  place 
to  the  peculiar  phraseology  of  the  new  provis- 
ion, which  is  thatsection  one  hundred  and  flfty- 
•eight  of  the  Act  of  the  80th  of  June,  1864,  as 
amended  bv  the  9th  section  of  the  Act  of  the 
18th  of  July,  1866,  be,  and  is  herebv  amended 
■as  therein  provided.  Three  amenaments  are 
then  made  in  the  last  named  Act,  as  follows: 
<1)  By  striking  out  the  words  "fifty  dollars" 
in  the  second  proviso  and  inserting  in  lieu 
thereof  the  following:  Double  the  amount  of 
the  tax  remaining  unpaid,  but  in  no  case  less 
thanf.'^O.  (2)  By  striking  out  the  words  "sixty- 
six"  in  the  third  proviso  and  inserting  in  lieu 
thereof  the  words  "  seventy  one."  (3)  By 
striking  out  the  words  "sixty-seven"  in  the 
last  proviso  and  inserting  in  fleu  thereof  the 
words  "  seventy  two."    16  Stat,  at  L.,  257. 

Section  158  of  the  Act  first  named  provided 
that  the  forfeiture,  where  the  omission  to  affix 
the  stamp  was  with  the  intent  to  evade  the  duty, 
should  be  $200,  but  the  succeeding  Act  passed 
the  next  year  reduced  the  forfeiture  to  $50.  13 
Stat  at  L.,  208;  13  Stat  at  L  ,  481. 

Such  an  omission  subjected  the  party  to  a 
I>enalty  of  $50,  also  under  the  Act  of  the  18th 
of  July,  1866,  but  the  penalty  under  the  pres- 
ent Act  cannot  exceed  a  sum  which  is  double 
the  amount  of  the  tax  unless  that  sum  is  less 
than  $5. 

Legislation  in  respect  to  the  amount  of  the 
forfeiture  in  the  earlier  Acts  of  Congress  upon 
the  subject  would  have  been  unnecessary  if  it 
had  not  been  intended  to  extend  the  jurisdic- 
tion of  the  collector  or  some  other  officer  to  de- 
linquencies of  the  kind  which  arose  under  the 
Acts  of  Congress  therein  mentioned.  All  agree 
that  the  collector  might,  within  the  period  of 
time  designated  in  those  Acts,  remit  such  for- 
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feitures  or  penalties  for  past  delinquencies  if 
the  application,  as  before  explained,  was  season- 
ably made,  and  the  courtis  unanimously  of  the 
opinion  that  the  better  construction  of  the  Act 
under  consideration  is,  that  Congress  intended 
to  ^ve  such  deUnquent  party  a  further  oppor- 
tunity to  remedy  such  errors  and  omissions  on 
the  terms  and  conditions  prescribed  in  the  new 
provision. 

Extended  argument  in  support  of  the  con- 
clusion does  not  seem  to  be  necessary,  as  the 
reasons  to  support  it  are  apparent  from  its  state- 
ment. Grant  all  that  and  still  it  may  be  sug- 
gested that  the  ruling  in  this  case  was  made 
before  the  present  Act  was  passed,  and  it  must 
be  admitted  that  the  suggestion  is  correct,  but 
the  new  Act  shows  to  a  demonstration  that  the 
ruling  in  question  has  become  immaterial,  hav- 
ing ceased  to  be  prejudicial  to  the  defendant, 
as  the  collector  now  possesses  the  power  to  do 
what  he  then  did,  that  is:  to  affix  the  stamps  to 
the  note,  remit  the  penalty,  and  make  the  proper 
memorandum  of  his  doings;  and  it  is  so  clear 
that  the  plaintiff  would  have  a  right  to  require 
those  acts  to  be  done  if  a  new  trial  were  ordered 
that  the  court  is  unhesitatingly  of  the  opinion 
that  the  judgment  ought  not  to  be  reversed 
for  that  cause,  as  the  proper  stamps  were  affixed 
to  the  instrument  and  the  amount  of  the  re- 
quired duty  was  deposited  in  the  Treasury  be- 
fore the  note  was  used  as  evidence.  CampbeU 
V.  Wilcox,  10  Wall.,  422  [77  U.  S.,  XIX.,  974]; 
Toby  V.  Chipman,  13  Allen,  124;  Oorbin  v. 
Traey,  84  Conn.,  826;  U.  8.  v.  Anderson,  9 
Wall.,  68  r76  U.  S.,  XIX.,  618]. 

Where  the  case  is  brought  here  by  a  writ  of 
error  to  a  state  court  for  re-examination,  the 
court  is  not  inclined  to  reverse  the  judgment 
unless  there  is  some  substantial  error  to  the 
prejudice  of  the  complaining  party,  and  es- 
pecially not  where  it  appears  that  the  error  has 
become  immaterial  and  that  the  same  party  will 
be  entitled  to  judgment  if  a  new  trial  is  granted. 
Payment  of  the  stamp  duty  was  made  to  the 
collector  at  the  time  he  affixed  the  stamps  to 
the  note,  and  inasmuch  as  the  government 
makes  no  complaint,  and  the  whole  transaction 
is  characterized  by  good  faith,  the  court  is  of 
the  opinion  that  the  judgment  of  the  state 
court  may  be  sustained. 

II.  Objection  is  also  made  that  the  note  was 
not  admissible  as  evidence  because  the  indorse- 
ment was  not  stamped,  but  the  court  is  of  the 
opinion  that  the  objection  is  without  merit,  as 
a  stamp  is  not  required  to  such  a  writing.  Tils. 
Stamp,  172;  Richards  v.  Frankum,  9  C.  &  P., 
221 ;  Penny  v.  Innes,  1  Cromp. .  Meee.<St  R. ,  489 ; 
Bacon  v.  Simpson,  8  Mees.  &  W.,  78;  £dw. 
Stamp  (2d  ed.).  140;  Tils.  Dig..  28. 

III.  Whenever  a  party  in  a  suit  upon  a 
bill  of  exchange  or  promissory  note  is  required 
to  prove  demand  ana  notice  or  protest,  he  may 
comply  with  those  conditions  by  proving  that 
the  opposite  party  waived  the  requirement. 

Proof  to  that  effect  was  offered  in  this  case, 
which  consisted  of  the  usual  memorandum 
signed  by  the  party  and  written  on  the  back  of 
the  note,  and  the  statement  in  the  bill  of  ex- 
ceptions is  that  the  defendant,  when  the  note 
was  offered,  objected  to  the  admissibilitv  of 
that  writing,  but  the  court  admitted  it  and  the 
defendant  excepted. 

Satisfactory  proof  of  waiver  in  such  a  case  is 
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in  all  respects  equiyalent  in  law  to  a  compliance 
with  the  requirement.  Taunton  Bk.  ▼.  Rteh- 
a/rd8on,  6  Pick.,  444;  2  Stark.  Ev.,  274;  Wood- 
man Y.  Thvr$ton,  8  Gush.,  157;  Marshall  v. 
MitcfM,  35  Me.,  221;  Coll.  Stamps,  80. 

Such  a  waiver  need  not  be  in  writing,  as  an 
oral  declaration  to  that  effect  would  be  equally 
effectual,  and  it  does  not  appear  that  any  one 
of  the  Internal  Revenue  Acts  contains  any  re 
quirement  if  it  is  in  writing  that  it  should  be 
stamped,  nor  is  any  authority  referred  to  as  a 
support  to  the  objection  taken  to  the  ruling  of 
the  court.  On  the  contrary,  the  Supreme  Court 
of  California  has  decided  the  other  way  and 
this  court  is  of  the  same  opinion.  Pacific  Bk. 
V.  DeBo,  87  Cal..  542;  Chit.  Stamps,  192-200. 

Judgment  affirmed. 

ated— U  Wall.,  <M0;21  Wall.,  8M;  67  Mo.,  444. 


F.  BARTEMEYER.  8b.,  Piff,  in  Err., 

9. 

STATE  OF  IOWA. 

(See  B.  C,  14  Wall.,  S6-28.) 

Juriidietion,  fthenosDomined  into — unit  of  error 
to  State  Court — who  may  allow. 

1.  Where  the  case  Is  submitted  to  this  oourt  on 
printed  arsrument,  the  court  usually  examines  the 
record  to  see  if  it  has  Jurisdiction,  whether  the 
question  is  raised  by  counsel  or  not. 

2.  Where  the  Supreme  Courtof  a  State  which  ren- 
dered the  judgment  complained  of,  is  composed  of 
a  Chitf  JuKticc  and  three  associate  Justices,  and  the 
writ  of  error  is  allowed  by  one  of  the  associate  Jus- 
tices, the  writ  will  be  dismissed. 

8.  When  the  court  is  so  composed,  the  writ  can 
only  be  allowed  by  the  Chief  Justice  of  that  court, 
or  by  a  Justice  of  the  Supremo  Court  of  the  United 
States. 

4.  In  case  of  a  writ  to  a  court  composed  of  a  single 
Judge  or  chancellor,  the  writ  may  be  allowed  by 
that  Judge  or  chancellor,  or  by  a  Justice  of  the  Su- 
preme Court  of  the  United  States. 

[No.  3U4.] 
Suimitted  Feb.  i,  187S.     Decided  Feb.  €6, 1872. 

IN  ERROR  to  the  Supreme  Court  of  the  State 
of  Iowa. 
The  case  is  sufficiently  stated  by  the  court. 
MeefTt.  Wm.  T.  Dittoe  and  C.  Whitaker, 
for  plaintiff  in  error. 

Mr.  Henry  O'Connor,  Atty-Oen,,  of  Iowa, 
for  defendant  in  error. 

Mr,  Justice  Miller  delivered  the  opinion  of 
the  court. 

This  case,  which  is  a  writ  of  error  to  the  Su- 
preme Court  of  Iowa,  is  submitted  to  us  on 
printed  argument. 

In  this  class  of  cases  the  court  has  been  in 
the  habit  of  examining  the  record  to  see  if  it  has 
jurisdiction  whether  the  question  is  raised  by 
counsel  or  not;  and  the  case  before  us  we  find 
ourselves  compelled  to  dismiss,  because  there  is 
no  proper  allowance  of  the  writ  of  error. 

Writs  of  error  to  the  circuit  court,  under  the 
22d  section  of  the  Judiciary  Act,  issue  as  a  mat- 
ter of  course,  and  can  be  obtained  from  the 
clerk  of  the  circuit  court,  and,  when  filed  in  his 
office  by  the  party,  are  duly  served.  But  writs 
of  error  to  the  State  Courts  can  only  issue  when 
one  of  the  questions  mentioned  in  the  25th  sec- 
tion of  that  Act  was  decided  by  the  court  to 
which  the  writ  is  directed,  and'  in  order  that 
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there  may  be  some  security  that  such  a  question 
was  decided  in  the  case,  the  statute  requires 
that  the  citation  must  be  signed  by  the  Ch»^ 
Justice,  or  Judge,  or  chancellor  of  the  court  ren 
dering  or  passing  the  judgment  or  decree  com- 
plained of.  or  by  a  Justice  of  the  Supreme  Court 
of  the  United  States.  It  has  been  the  settltMi 
doctrine  of  this  court  that  a  writ  of  error  to  a 
State  Court  must  be  allowed  by  one  of  the  judges 
above  mentioned,  or  it  will  be  dismisaed  for 
want  of  jurisdiction,  and  the  case  before  us 
raises  the  question  whether  the  writ  has  been 
allowed  by  a  judfire  authorized  to  do  so. 

The  Supreme  Court  of  luwa.  which  rendered 
the  judgment  complained  of,  is  composed  of  a 
Chief  Justice  and  three  associate  justices,  and 
this  writ  is  allowed  by  one  of  the  associate  jus 
tices. 

We  are  of  opinion  that  the  Act  of  Congress 
requires  that,  when  there  is  a  court  so  com- 
posed, the  writ  can  only  be  allowed  by  the  Chief 
JusUee  of  that  court,  or  by  a  justice  of  the  Su- 
preme Court  of  the  United  States.  In  case  of 
a  writ  to  a  court  composed  of  a  single  judge  or 
chancellor,  the  writ  may  be  allowed  bv  that 
judge  or  chancellor,  or  by  a  justice  of  the  Su- 
preme Court  of  the  United  States. 

The  result  of  this  construction  of  the  statute 
is  that  the  associate  justice  of  the  Supreme 
Court  of  Iowa  who  allowed  the  present  writ 
had  no  authority  to  do  so,  and  It  is  accordingly 
dismissed. 

Mr.  Justice  Swaynet  diasenting: 
I  dissent  from  the  opinion  just  read.  Theol>- 
jection  was  not  taken  by  the  counsel  for  the  de- 
fendant in  error.  The  writ  of  error  was  allowed 
by  an  associate  justice  of  the  Supreme  Court  of 
the  State — the  oourt  by  which  the  alleged  error 
was  committed.  This,  I  think,  was  sufficient. 
In  my  judgment  the  construction  given  to  the 
provision  in  question,  of  the  statute,  is  unwar- 
rantably narrow. 

I  am  authorized  to  say  that  the  Chief  Jusiiee 
and  Mr.  Justice  Bradley  concur  in  this  view 
of  the  subject. 
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EBER  B.  WARD,  Plff.  in  Err., 

V. 

UNITED  STATES. 

(See  S.  C.  U  WaU.,  28-44.) 

Written  proposal — when  no  proof  of  verbal  pro- 
posal^error  to  charpefaet  of  which  there  is  no 
proof— court  must  construe  written  proposal. 

*1.  When  a  plalntiflT  presents,  as  an  Important 
part  of  his  case,  a  written  proposal,  he  is  not  at  lib- 
erty to  insist  on  a  recovery,  on  tbe  irround  of  mere 
suspicion  that  there  was  a  vertwl  proposal  dlffering- 
f  rom  the  one  in  writinfr  introduced  bv  plaintiff. 

2.  If  there  is  no  evidence  at  all  of  a  dllfercnt  vrr* 
baX  proposal  It  is  the  duty  of  the  court  to  tell  the 
Jury  there  is  none  when  reqneeted. 

8.  It  is  error  in  the  court  in  such  case  to  cbarve 

■^Head  notes  by  ilfr.  Justice  MiLiiCR. 

Note  -Construction  of  written  contracts,  how  for 
a  quention  for  the  court. 

The  construction  of  written  instruments,  their 
signification  and  leiral  elfect,  are  matters  of  law  for 
the  court.  Brown  v.  Buffer,  62  U.  S.  (21  How.),8Q6; 
Estes  V.  Boothe,  20  Ark.,  683:  Richmond,etc^  Co.  t. 
Farquar,  8  Blackf .,  89 ;  BovUl  v.  Pimm,  88  Bn^.  L. 
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the  jury  tbatthoF  may  find  such  a  verbal  proposi- 
tion when  there  is  nothioir  but  mere  suspicion  on 
-which  tbey  can  do  so. 

i.  Where  there  is  such  a  written  proposal  it  is  the 
duty  of  the  court  at  the  request  of  either  party  to 
<K)nstrue  it,  and  in  doinnr  so  the  admitted  facts  con- 
cerning the  relations  of  the  parties  to  the  transao- 
.  tion  are  to  be  considered. 

[No.  68.] 
Argued  Jan,  18, 22, 1872,  Decided  Feb,  26, 1872, 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Michigan. 

The  case  is  stated  by  the  court. 

Messre.  C.  I.  Walker  and  Geo.  F.  £d- 
miuidBt  for  plaintiff  in  error: 

There  was  no  evidence  tending  in  the  least 
degree  to  prove  that  the  $80,000  was  paid  to 
defendant,  under  any  other  proposition  or  ar- 
rangement than  the  written  one  ot  May  14, 1863. 

The  refusal  to  charge  as  requested,  and  the 
charge  as  given,  could  hardly  fail  to  mislead 
and  confuse.  It  permitted  them  (the  lury)  to 
substitute  conjecture  for  deduction,  and  opened 
a  field  beyond  the  sphere  of  the  case,  where  the 
means  of  error  were  abundant. 

Blackburn  v.  Orawf&rdt,  8  Wall.,  194  (70  U. 
8..  XVIII.,  194)  Chandler  v.  Van  Boeder,  24 
How.,  226  (65  U.  8.,  XVI.,  634). 

But  whatever  may  have  been  the  charac- 
ter of  the  verbal  proposition  madebefore  the 
money  was  paid  over,  there  is  no  evidence 
tending  to  show  that  it  was  actually  paid  over 
to  defendant  upon  any  other  proposition  than 
that  of  May  14,  or  for  any  other  purpose  than 
that  mentioned  therein. 

The  court  erred  in  refusing  to  give  the  con  - 
struct  ion  to  the  written  proposition  or  contract 
of  May  14.  requested,  and  in  refusing  to  give 
.  any  construction  thereto. 

According  to  the  very  theory  of  the  charge 
of  the  court,  the  jury  were  at  liberty  to,  and 
might  well  have  found  that  the  proposition  or 
arrangement  under  which  the  defendant  re- 
ceived the  $80,000,  was  the  written  one  of  May 
14.  On  that  hypothesis,  it  was  clearly  the  duty 
of  the  court  to  give  construction  to  this  written 
instrument.     2  Pars.  Cont..  49,  note. 

The  defendant  was  entitled  to  the  charge  re- 
quested in  relation  to  this  instrument. 

(•)  That  it  did  not,  as  was  claimed  by  plaint- 
iff constiiute  defendant  the  agent  of  the  rail- 
road company,  to  pay  over  to  the  plaintiff  any 


given  sum.  but  he  was  at  liberty  to  make  any 
arrangement  he  saw  fit  with  plaintiff,  for  a  set- 
tlement and  cancellation  of  bonds  held  by  it. 

(6)  That  if  the  jury  found  that  the  $80,000 
was  paid  to  the  defendant  under  said  proposi- 
tion, the  plaintiff  was  not  entitled  to  recover, 
as  it  was  not  paid  to  him  for  the  use  of  the 
plaintiff  but  to  pay  him  in  full  for  his  own  serv- 
ices and  claims,  and  for  procuring  the  settle- 
ment and  cancellation  of  the  bonds  held  by  the 
plaintiff,  and  for  the  delivery  of  the  same  to 
the  railroad  company. 

This  instrument  is,  like  any  other,  to  be  read 
in  the  light  of  surrounding  circumstances.  1 
Greenl.  Ev.,  sec.  275;  2  Pars.  Cont..  549;  Noah 
V.  Towne,  5  Wall.,  689  (72  U.  8..  XVIII..  527); 
Leake,  Cont.,  123. 

The  railroad  company  stood  in  precisely  the 
same  relation  to  the  claim  of  the  defendant  as 
it  did  to  that  of  the  plaintiff,  except  as  to  the 
one  particular  of  entering  it  upon  its  books. 

The  defendant  held  this  claim,  and  was  urg- 
ing the  directors  to  do  something  in  relation  to 
it.  His  name  was  upon  nineteen  of  these  bonds 
hel^  by  the  plaintiff,  and  while  he  denied  his 
liability,  he  was  anxious  to  have  this  claim  as 
well  as  his  own  arranged,  so  that  no  further 
claim,  valid  or  invalid,  could  be  made  upon 
him  in  relation  thereto. 

Each  party  was  in  a  position  where  a  com- 
promise was  desirable  and,  under  these  circum- 
stances, the  defendant  obtained  the  proposi- 
tion, and  it  is  to  be  read  in  the  light  which 
they  furnish.  The  light  thus  furnished  is  in 
perfect  harmony  with  the  language  of  the  in- 
strument itself,,  which  seems  too  clear  to  re- 
quire construction. 

A  compromise  was  contemplated,  not  of  one 
but  of  both  these  claims,  and  to  effect  this  com- 
promise of  both  claims,  the  railroad  company 
was  willing  to  pay  $80,000.  and  proposed  to  de- 
fendant that  if  he  would  discharge  his  own 
claim  and  procure  a  settlement  and  cancella- 
tion of  that  of  the  plaintiff,  it  would  pay  him 
that  amount. 

He  was  entirely  at  liberty  to  make  the  best 
bargain  with  the  plaintiff  that  he  could;  to  pay 
it  in  cash  or  to  get  time,  or  to  pay  in  anything 
else  that  the  plaintiff  would  receive. 

The  money  was  not  to  be  and  was  not  paid 
over  to  the  defendant  to  pay  to  the  United 


&  Eq.,  441 ;  Holman  v.  Crane.  6  Ala.,  570 ;  Kidd  v. 
Cromwell,  17  Ala.,  648 ;  Rogers  v.  Carey,  47  Mo.,  236 ; 
Woodman  v.  Chosley,  99  Me.,  45 ;  Bank  v.  loloes,  7 
Md.,380;  Carpentier  v.  Tbiston,  24  Cal.,  268;  Shep- 
herd V.  Wliite,  11  Tex.,  346:  Adding  ton  v.  Ether- 
idae,  12  Gratt.,  436 ;  Cox  v.  Freediey,  83  Pa.  St.,  124. 

where  the  construction  and  meaning  are  doubt- 
ful and  depend  on  extrinsic  evidence,  it  is  a  ques- 
tion of  fact  for  the  jury  under  instructions  from  the 
court  as  to  the  elfect  of  the  lansruage  as  explained 
by  the  evidence.  Guptill  v.  Damon,  42  Me.,  271 : 
Edelman  v.  Yeakel,  27  Pa.  St.,  28 ;  Morse  v.  Wey- 
mouth, 28  Vt.,  824 ;  Bradford  v.  R.  R.  Co.,  7  Rich., 
201 ;  Yeaton  v.  Yeaton,  86  Me.,  248. 

The  weight  of  papers  as  evidence  and  the  infer- 
ences to  be  drawn  from  them  are  for  the  jury. 
McKean  v.  Waffenblast.  2  Grant,  462:  Primm  v. 
Haren,  27  Mo.,  206 :  Reynolds  v.  Richards,  14  Pa. 
St,  206. 

The  construction  of  a  statute,  and  whether  it  is 
directory  or  imperative,  are  questions  for  the  court. 
Charlotte  v.  Chouteau,  25  Mo.,  466 ;  Board  v.  Heen- 
an,  2  Minn.,  330 ;  Clarke  v.  Marriott,  9  Gill,  381. 

Where  there  are  terms  of  art  or  science  requir- 
ing evidence  to  explain,  or  where  the  terms  are  not 
familiar  or  definite,  and  evidence  is  required  as  to 
their  import,  the  jury  must  of  necessity  pass  upon 

See  U  Wall. 


the  meaning  of  these  words.  Brown  v.  Brown,  8 
Met.,  57H;  Voorhis  v.  McGinnis,  48  N.  Y.,  278;  Pol- 
len V.  LeRoy,  30  N.  Y..649:  Griffiths  v.  Rigby,d7 
Eng.  L.  &  Eq.,  619;  Grand  Lodge  v.  Knox,  vj  Mo., 
316;  Curry  v.  Schmidt.  64  Mo.,  615;  Sllvertborne  v. 
Towle.  4  Jones.  L.,  362;  Darling  v.  Dodge,  36  Me., 
870;  Berry  V.  Billings,  47  Me.,  ^:  RueseTl  v.  Dyer, 
4  N  H.,  173 ;  Byrne  v.  Byrne,  8  Tex.,  886 ;  Savlgnao 
v.  Garrison,  59  U.  S.  (18  How.).  136 :  Bwing  v.  In- 
gram. 4  Zab.,  520;  Martin  v.  Cope,  28  N.  Y.,  180. 

It  is  for  the  judge  to  decide  whether  an  altera- 
tion is  material  or  immaterial;  also,  whether  an 
instrument  is  a  mortgage  or  not.  Bumham  v. 
Aver,  86  N.  H.,  861 ;  Smith  v.  Jones,  13  Ired.,  442. 

How  far  a  subsequent  contract  alters  or  affects  a 
former  one  is  for  the  jury.  Edwards  v.  Goldsmith, 
16  Pa.  St.,  47 :  Cobb  v.  Wallace,  6  Coldw..  640;  Mar- 
tin v.  Angell,  8  Barb.,  407 ;  Coleman  v.  Johnson,  65 
N.  C,  104 :  Coleman  v.  Clements.  23  Cal..  24.5. 

The  validity  of  a  contract  Is  a  question  of  law. 
Whether  a  contract  is  void  because  against  publlo 
policy  for  being  made  on  Sunday,  in  violation  of 
statute,  or  for  want  of  consideration,  are  also 
questions  of  law.  Culver  v.  Banning,  19  Minn.,  308 ; 
Ohapin  V.  Potter,  1  Hilt.,  386;  Fowler  v.  Scull v,  72 
Pa.  St.,  466;  Pierce  v.  Randolph,  12  Tex.,  290;  Hel- 
ler V.  Crawford,  37  Ind.,  279. 
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nient  of  April  was  such  as  is  here  supposed,  or 
that  It  differed  from  the  writing  of  May  14. 
The  plaintiffs  themselves  have  proved  that  they 
were  identical.  It  would  be  a  total  disregard 
of  all  rules  of  evidence  to  allow  them  to  go  to 
the  jury  with  an  argument  founded  on  mere 
suspicion,  a  suspicion  contradicted  by  their  own 
evidence,  and  then  have  the  court  charge  that 
there  was  in  the  testimony  a  foundation  for  this 
suspicion,  a  foundation  so  strong  as  to  render  a 
construction  of  the  only  real  proposition  which 
was  proved,  useless  and  embarrassing  to  them. 

And  if  it  could  for  any  reason  be  conjectured 
that  the  verbal  proposal  differed  from  the  one 
made  in  writing,  there  is  nothing  to  show  what 
that  difference  was,  and  whether  it  might  not 
have  been  even  more  favorable  to  the  defend- 
ant than  the  one  produced  in  writing.  The  jury 
were  left  by  the  court,  and  in  fact  told  to  dis- 
regard the  facts  which  were  proved,  and  in- 
dulge in  the  vagaries  of  their  imagination,  in 
this  the  turning  point  of  the  case. 

Now,  it  is  undeniable  that  Ward  made  a  very 
enormous  profit  in  the  transaction,  and  that  he 
availed  himself  of  a  linowledge  of  facts  unknown 
to  the  officers  of  the  Government,  in  a  manner 
which  was  well  calculated  to  prejudice  the  jury 
against  his  case,  but  this  was  no  reason  why  the 
court  should  authorize  them  to  indulge  this  prej- 
udice by  a  disregard  of  the  established  princi- 
ples of  the  law  of  evidence. 

We  are,  therefore,  of  opinion  that  the  circuit 
court  erred  in  refusing  to  instruct  the  jury  that 
there  was  no  such  evidence,  and  in  charging 
them  that  there  was. 

There  were  several  other  prayers  for  instruc- 
tion asked  by  the  defendant's  counsel  and  re- 
fused by  the  court,  on  which  error  is  assigned 
and  which  we  do  not  deem  necessary  to  notice 
further  than  this:  that  some  of  the  prayers 
seemed  to  require  a  construction  of  the  written 
proposition  found  in  the  record. 

Whether  the  specific  prayers  of  the  defend- 
ant's counsel  were  such  as  should  have  been 
given  or  refused,  we  are  of  opinion  that  it  was 
the  duty  of  the  court  to  have  given  the  jury  a 
construction  of  that  instrument,  and  as  this  duty 
will  probably  arise,  and  the  interpretation  of 
the  writing  become  an  important  element  of  a 
new  trial,  we  will  conbider  it  now. 

The  evidence  makes  it  pretty  clear  that  the 
original  corporation,  the  principal  in  the  ware- 
house bonds,  was  also  indebted  to  the  defend- 
ant in  a  considerable  amount, which  appears  to 
have  never  been  liquidated.  The  corporation 
whose  directors  made  the  proposition  to  Ward, 
while  it  denied  a  direct  liability  either  to  him 
or  to  the  United  States,  found  a  lien  on  their 
property  which  made  them  desire  the  settlement 
of  both  these  claims.  These  facts  are  undis 
puted,  and  in  view  of  them,  and  of  the  other 
fact  that  Ward  was  probably  liable  to  the  Gov- 
ernment for  the  full  amount  unpaid  on  the 
bonds,  we  are  to  determine  what  those  directors 
meant. 

"  The  first  and  important  element  of  their  pro- 
posal is  that  "  We  will  pay  $80, 000  on  account 
of  these  bonds  if  you  can  procure  a  settlement 
and  canceling  of  them  for  a  sum  not  exceeding 
that  amount."  The  second  branch  of  it  is  that 
this  sum  must  include  "  Your  services  in  mak- 
ing this  settlement,  and  any  claim  ^'ou  may 
have  against  the  company  on  account  of  the 
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bonds.  When  this  arrangement  is  made  the 
company  is  ready  to  pay  half  that  sum,  and  the 
other  half  in  thirty  days  thereafter." 

Is  this  a  proposition  to  pay  Ward  $80,000  if 
he  procures  a  settlement  of  both  demands,  leav- 
in^  him  at  liberty  to  keep  as  much  or  as  little 
of  it  as  he  chose,  provided  he  effected  their  pur- 
pose? Or  is  it  a  proposal  to  pay  generally  the 
$80,000  on  the  two  demands,  provided  it  be  ac- 
cepted in  full  satisfaction  of  both? 

The  language  of  the  proposition  is  that  they 
will  pay  that  sum  for  a  settlement  of  both 
claims.  It  does  not  say  that  they  will  pay  it  to 
Ward,  but  wil  Ipay  that  sum  on  account  of  these 
two  demands.  Ward  had  first  called  on  them 
to  do  something  in  the  matter.  This  was  their 
response.  Without  entering  into  any  further 
vei-bal  criticism  of  the  language  of  the  instru- 
ment, but  looking  to  the  relations  of  Ward  to 
the  Government,  and  to  the  railroad  company 
which  made  the  proposal,  we  think  that  its  true 
construction  is,  that  the  $80,000  was  to  be  paid 
in  settlement  of  the  claims  of  the  Government 
on  the  bonds,  and  of  Ward*s  claim  for  becom- 
ing suret}',  and  a  fair  compensation  for  his  serv- 
ices in  obtaining  the  compromise  with  the 
Gk)vernment. 

With  this  construction  of  the  instrument — 
the  only  evidence  before  the  jury  of  the  terms 
on  which  defendant  received  the  money — it 
should  have  been  left  to  them  to  ascertain'how 
much  was  due  the  plaintiffs  on  account  of  the 
bonds  when  the  proposition  was  made,  how 
much  was  due  the  defendant  for  becoming  sure- 
ty for  the  railroad  company,  and  what  was  a 
fair  compension  for  his  services  in  effecting  the 
compromise  with  the  United  States. 

These  facts  being  ascertained,  they  should 
have  been  directed  to  apportion  the  $i$0,000  be- 
tween the  plaintiffs  and  the  defendant,  accord- 
ing to  the  amounts  thus  ascertained  as  due  to 
each,  and  make  this  the  foundation  of  their  ver- 
dict, deducting  from  the  proportion  of  the 
$80,000  falling  to  the  United  s^tates  the  $85,000 
paid  them  by  the  defendant. 

Tfiejvdgment  of  the  CircuU  Court  is  retened, 
and  a  nmo  trial  awarded. 

Mr.  Justice  Bradley,  dissenting: 
I  dissent  from  the  opinion  of  the  court  in 
this  case.  It  seems  to  me  that  the  charge  iif 
the  judge  to  the  jurv  was  correct.  The  defend- 
ant was  surety  for  tlie  Detroit  and  Milwaukee 
Railroad  Company  on  their  re  warehou<uog 
bonds,  given  to  secure  duties  on  railroad  iron, 
for  an  amount  admitted  to  be  $76,000,  besides 
interest.  The  property  of  the  company  was  sold 
under  mortgages,  and  a  new  company  was 
formed  by  the  purchasers,  who  purchased  un- 
der a  stipulation  to  recognize  and  pay  all  sums 
due  the  Federal  Gk)vernment  for  duties  upon 
railroad  iron  which,  it  was  admitted,  then 
amounted  to  $94,000.  The  purchasers,  after 
organization,  gave  a  mortgage  in  November, 
1860,  to  secure  the  payment,  amongst  other 
things,  of  the  duties  owing  to  the  Government 
of  the  United  States,  so  that  the  new  company 
assumed  the  payment  of  the  duties  in  question. 
But  their  assumption  was  not  communicated 
to  the  officers  of  the  Government,  and  was  not 
known  by  them.  In  April,  1868,  Ward,  the 
plaintiff  in  error,  urged  upon  the  new  company 
to  settle  this  claim,  and  also  a  claim  which  he 
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had,  by  way  of  compensation  for  becoming 
surety.  The  Board  of  Directors  verbally  made 
him  a  proposition,  afterwards  put  in  writing, 
to  the  effect  that  jf  he  could  procure  the  settle- 
ment and  cancellation  of  the  bonds  for  a  sum 
not  exceeding  $80,000  currency  (that  sum  to  in- 
clude his  services  and  any  claim  he  had),  they 
would  pay  that  sum— one  half  on  his  making  the 
arrangement,  the  other  half  within  thirtv  days. 
Thereupon  Ward  had  an  interview  with  the 
district  attorney, and  after  dilatine  upon  the  diffi- 
culties which  would  be  met  wim  in  collecting 
the  money,  the  defenses  which  the  company 
had  against  the  claim,  etc. ,  said  that  he  had  been 
urging  the  directors  to  do  something  in  relation 
to  the  bonds;  that  he  thought  they  were  going 
to  have  some  money  that  could  be  applied  to 
this  purpose,  and  that  they  would  do  something 
in  relation  thereto.  He  then  offered  $85,000  in 
full  for  the  bonds,  saying  that  whether  the 
company  did  or  did  not  furnish  any  money,  as 
he  expected  they  would,  he  would  pay  that  sum 
out  01  his  own  funds,  and  that  the  company 
was  apt  to  be  behind  when  money  was  to  be 
paid  out.  He  never  said  one  word  about  the  of 
ler  of  the  company  to  pay  the  $80,000,  and  yet 
he  was  the  surety,  and  was  seeking  to  get  up  ob- 
ligations that  were  his  own  as  well  as  the  com- 
pany's. Under  these  representations  and  this 
suppression  of  the  facts,  the  district  attorney 
was  induced  to  recommend  the  offer  to  the  ac 
ceptance  of  the  department,  and  on  the  34th  of 
July,  1868,  Ward  paid  the  $85,000,  got  posses- 
sion of  the  bonds,  and  the  next  day  delivered 
them  to  the  company  and  received  from  it  the 
$80,000  which  had  been  offered.  Afterwards, 
in  February,  1864,  when  the  district  attorney 
had  discovered  the  deception,  and  demanded 
the  balance  of  $45,000,  Ward  offered  him  a 
check  for  $22,000,  on  the  plea  that  when  the 
compromise  was  made  he  did  not  know  that  the 
company  had  provided  for  the  Government 
claim  in  their  mortgage  of  November,  I860. 

Upon  this  state  of  facts  the  Government 
claimed  that  the  whole  $80,000  was  received 
for  their  use. 

A  singular  feature  of  the  case  is,  that  the  of- 
fer of  the  company,  made  to  Ward  in  April, 
was  not  put  into  writing  until  the  14th  of  May, 
1868,  and  was  then  written  out  at  the  request  of 
Ward,  by  Trowbridge,  an  officer  of  the  railroad 
company,who  was  not  present  when  the  verbal 
proposition  was  made,  but  only  heard  of  it  from 
others.  He  wrote  it  out  in  a  formal  letter  to 
Ward,  dated  May  14th,  1868.  and  this  letter 
and  the  evidence  of  Trowbridge  as  to  what  he 
learned  about  it  from  others,  is  all  the  evidence 
we  have  of  its  precise  terms. 

The  Judge  left  it  to  the  Jury  to  sav  whether 
the  letter  contained  the  precise  oral  arrange- 
ment or  not,  with  liberty  to  take  into  consider- 
ation all  th6  facts  and  circumstances  of  the 
case.  The  plaintiff  in  error  complains  of  this 
feature  of  the  charge.  He  insists  that  there 
was  no  evidence  that  the  oral  agreement  was 
anything  different  from  what  the  letter  stated 
it  to  be. 

It  seems  to  me  that  the  judge  went  quite  as 
far  as  he  was  bound  to  go,  in  favor  of  the  plaint- 
iff in  error.  The  great  controlling  facts  of  the 
case  were  that  the  company  agreed  to  pay  this 
$80,000  to  get  clear  of  the  bonds  and  of  all 
claims  in  regard  to  them;  that  Ward  never  in- 
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formed  the  government  officials  of  this  offer, but 
made  representations  which  entirely  ignored 
any  such  state  of  things — representations, to  say 
the  least,  that  were  disingenuous,  considering 
the  relation  in  which  he  stood  to  the  parties  as 
surety  on  the  bonds.  Upon  these  representa- 
tions he  got  a  compromise,  and  afterwards  had 
the  offer  of  the  railroad  company  put  in  writ- 
ing in  the  shape  in  which  it  now  stands  in 
Trowbridge's  letter.  He  finally  received  the 
money  and  pocketed  it  all,  except  $35,000, 
which  he  paid  to  the  €k>vemment. 

His  conduct  was  surelv  an  estoppel  against 
himself,  so  far  as  the  Government  was  con- 
cerned. He  was  under  an  obligation  to  disclose 
the  offer  which  had  been  made  to  him.  He  ad- 
mits he  received  the  $80,000  on  account  of  the 
bonds.  He  cannot  be  permitted  to  say  that  he 
received  part  of  the  money  for  himself.  If  that 
was  the  arrangement  why  did  he  not  tell  the 
district  attorney  so?  As  between  hifh  and  the 
Government,  the  latter  had  the  prior  right  to 
be  paid  out  of  the  fund.  Ward  was  surety  to 
the  Government  for  the  pavment  of  its  whole 
claim.  He  must  be  deemed  in  law,  under  the 
circumstances,  to  have  received  the  money  for 
the  use  of  the  Government.  Hence  the  Judge 
was  right  in  declining  to  say  what  the  true  con- 
struction of  Trowbridge's  letter  was. 

I  think  the  judgment  should  be  affirmed ; 
and  I  am  authorized  to  say  that  Mr.  Justice 
Clififord  and  Mr.  Justice  DaTls  agree  with 
me  in  this  opinion. 

Cited-03n.S.,2W. 


DAVID  GIBSON,  for  Himself  and  Thomas 
G.  Gatlord  et  al..  Partners,  as  Gatlord, 
Son  &  Company,  Appts., 

AMERICU8  WARDEN  kt  al. 

(i?ee  8.  C,  li  WalL,  244-260.) 

Chattel  mortgage  need  not  be  sealed — on  pari- 
nersliip  property — oMignee  in  bankruptcy,  not 
a  creditor,  purchaser  nor  mortgagee — mortgage 
as  to  whom  vaUdfrom  its  delivery — lien  of,  fit- 
Uncsfund, 

L  It  is  not  necessary  to  the  validity  of  a  chattel 
mortflrage  tbat  it  sbould  be  sealed,  unless  a  seal  is 
ruquirea  by  tbe  Statute  of  the  State. 

2.  A  chattel  morttfaffe  on  partnership  property 
executed  by  one  of  the  partners,  is  good,  if  the 
other  partners  authorized  its  execution,  and  after 
its  execution,  with  full  knowledge,  acquiesced  in 
what  he  had  done. 

3.  The  aasignee  in  bankruptcy  is  not  a  creditor, 
subsequent  purchaser,nor  mortgagee  in  good  faith, 
and  a  chattel  mortgage  is  not  void  as  to  such  as- 
sigaee  by  the  Statute  of  Ohio,  which  was  executed 
before,  but  filed  within  four  months  before  filing 
the  petition  in  bankruptcy. 

4.  As  between  the  mortgagor  and  the  mortgagee 
and  subsequent  mortgagees  and  purchasers  with 

Note.— Poioer  of  partner,  as  a^nt,  to  hind  the 
firm  as  party  to  necrotkible  instruments  and  otherwise. 
See  note  to  LeRoy  v.  Johnson,  27  IT.  S.  (2  Pet.),  186. 

Partnership  reaky^  eonveyanee  of ;  rights  of  part- 
nera  to  convey. 

One  partner  cannot  execute  a  deed  in  the  firm 
name  so  as  to  bind  his  co^partner.  Gerard  v.  BasBC, 
1  U.  S.  a  Dall.),  119;  8.  0, 1  Am,  Dec,  226;  Robin- 
son V.  Crowder,  4  MoCord,  619 ;  S.  C,  17  Am.  Dec., 
7tf2. 

A  partner  has  no  power  to  bind  his  copartner  by 
an  instrument  under  seal  without  special  author, 
ity.  Trimble  v.  Coons,  2  A.  K.  Marsh.,  875 ;  8.  C,  11 
Am.  Dec,  411 ;  Morgan  v.  Scott,  Minor,  81 ;  S.  C,  23 


50 


lU/ 


241-2  V2 


SuruBMjft  CouBT  OF  Tujs  Onitbd  States. 


Djbc.  Tjuuc, 


notice,  the  mortflra^re  was  valid  and  took  effect 
from  the  lime  of  Its  deliveryt  which  was  more  than 
six  months  before  the  fllinsr  of  t  he  petition  in  bank- 
ruptcy. 

5.  W  here  the  mortffasred  premises  have  been  con- 
vertod  into  money,! he  lien  of  tlietnortgafire  follows 
the  fund  into  the  hands  of  the*  assignee,  and  binds 
it  there. 

[No/lOl.] 
Argued  Feb.  8,  187S,         Ih  aided  Fkb.  i6,  187S. 

APPEAL  from  the  Cimilt  Court  of  the  Unit- 
ed States  for  the  Soutliem  District  of  Ohio. 
The  case  is  stated  by  the  court. 
MAssrt.  Aaron  F«  Perrjr*  Rufus  King  and 
T.  J.  Ilendergon,  for  appellants: 

1.  Bona  fide  chattel  mortgages  in  Ohio,  al- 
though leaving  the  possession  ox  the  property  in 
the  mortgagor,  were  valid,  even  as  against  exe- 
cution creditors,  and  60n<i^40  purchasers  with- 
out notice,  before  the  statute  relating  to  chattel 
mortgages. 

HomSeckY.  Van  Metre,  9  Ohio,  158;  CoUinM 
v.  Afyers,  16  Ohio,  652;  Broten  v.  Webb,  20 
Ohio.  8«9;  Webb  v.  Bravm,  8  Ohio  St.,  246. 

2.  The  statute  requiring  such  mortgages  to 
be  filed,  does  not  make  the  filing  if  part  of  the 
execution  of  the  instrument,  nor  necessary  to  its 
validity  against  the  mortgagor  and  subsequent 
mortgagees  and  purchasers  with  notice. 

See,  Statute.  1  S.  f&  C.  475;  WiUmv.  Leelie, 
20  Ohio,  161 ;  SidU  v.  MaxweU,  4^hio  St.,  286; 
Kendall  v.  Ma&on,  7  Ohio  St.,  1^  Qregorg  v. 
Thomas,  20  Wend.,  17;  Dau  v.  Munwn,  14 
Ohio  St.,  488;  Seaman  v.  Eager,  16  Ohio  St., 
2U». 

8.  The  mortgage,  when  filed,  glres  a  prior  lien 
as  against  all  creditors  and  others  who  had  not 
by  execution  levied,  attachment  or  otherwise, be- 
fore the  filing  obtained  a  lien. 

Webb  V.  Brown,  8  Ohio  St..  258;  Swin  v. 
nddridge,  10  Ohio,  282;  WUeon  T.  Leelie,  20 
Ohio,  166;  HaUotoeU  v.  BayUee,  10  Ohio  St., 
537;  Clarke  v.  Strong,  16  Ohio,  822;  Ba/rr  ▼. 
//atcA. 8Ohio,580;  Freeman y. Baweon,^ Ohio 
St.,  1. 


4.  The  mortgage  to  Gay  lord.  Son  &  Co., 
made  on  January  27.  1868.  though  not  filed  ac- 
cording to  the  statute,  was  valid  as  a^in^t 
everybody,  in  the  condition  of  the  liabilities  as 
th^  slood,  from  the  time  it  was  made,  to  the 
filing  of  the  second  mortgage,  on  Mar.  18. 186>^. 
If  the  first  mortgage  had  been  then  filed,  it 
would  have  held  a  prior.lien  against  eTerybody, 
with  the  possible  exception  of  David  Giteoii. 

5.  The  new  mortgage  executed  and  filed  Ifar. 
18.  1S68,  was  sutetituted  for  the  other  and 
coveted  exactly  the  same  property,  with  the  ex- 
ception of  stock  in  trade,  omitted  from  the  last 
mortgage,  but  included  in  the  first.  There  was 
no  provision  in  the  first  mortgage  giving  power 
of  sale  to  ihe  mortgagor  over  the  stock  in  trade, 
and  there  is  no  proof  aUunde^f  an  understand- 
ing that  the  mortgagor  retained  the  right  to  sell 
"stock  in  trade.*'  But  if  such  understanding 
had  been  shown,  it  would  not  invalidate  the 
mortgage  as  to  the  property  covered  by  the  last 
mortgage. 

The  new  mortgage  was  filed  more  than  four 
months;  and  only  three  days  less  than  six 
months,  before  the  petition  in  bankruptcy.  It 
made  no  change  in  the  situation  as  to  the  par- 
ties or  creditors.  No  new  consideration  was  nec- 
essary, but  ample  new  consideration  was  given 
in  the  surreDder  pt  the  first  mortgage,  the  io- 
dorsement  for  |10,000  given,  and  in  forbear- 
ance. 

The  second  mortgage  is  to  be  treated  in  law 
as  if  made  when  the  agreement  for  it  was  made, 
preparatory  to  indorsement,  viz. :  Jan.  23, 186». 
nearly  nine  months  before  the  petition  in  bank- 
ruptcy. 

In  re  Cokmere,  L.  R,  1  Ch.  App.,  128:J/<?r- 
cer  V.  Peterson,  L.  R.  2  Exch.,  804;  Button  v. 
CrittweU,  17  Jur.,  392;  72  Eng.  Com.  L..  15: Ei 
parte  Tempest,  Br.  L.  R.  Eq.  PI.,  Jan.  1. 1871. 
p.  70. 

The  transaction  was  not,  either  as  to  the  firs 
or  second  mortgage,  in  the  sense  of  the  Bankrupt 
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Am.  Dec,  35;  Williams  v.  Hodgson,  t  Har.  &  J., 
474;  8.  C,  8  Am.  Dec,  568;  Overton  v.  TOBler,  7 
Watts.  838. 

Such  authority  may  t>e  given  by  parok  Skinner 
V.  Dayton,  19  Johns..  518;  8.  C,  10  Am.  Dec,  280. 

One  partner  can  convey  no  more  than  his  own 
interest  in  houses  or  other  real  ejitate,  even  where 
they  are  held  for  purposes  of  the  partnership. 
Coles  V.  Coles.  15  Johns..  150;  B.  C.  8  Am.  Dec,  231. 

Property  conveyed  to  a  partnership  vests  in  the 
company— not  in  the  individual  partners;  and  the 
transfer  of  such  property  by  one  of  the  partnsrs 
passes  only  a  contingent  right  to  a  part  after  the 
debts  are  paid  and  the  copartnership  ended.  Don- 
aldson V.  I)k.  of  Cape  Fear,  1  Dev.  Eq.,  108 ;  S.  C,  18 
Am.  Dec,  577. 

Authority  cannot  l>e  given  to  a  partner  by  parol 
to  bind  his  copartners  by  deed.  Hart  v.  Withers,  1 
Penr.  &  W.,  285;  21  Am.  Dec.  382. 

But  a  thing  done  in  another's  presence  and  at  his 
request  Is  his  immediate  act,  and  a  partner  is  bound 
by  a  sealed  instrument  executed  by  a  partner  in 
his  presence  with  his  assent  in  the  firm  name. 
Hart  v.  Withers,  1  Penr.  &  W.,285;  8.  C,  21  Am. 
Dec.  88S ;  Fichthom  v.  Boyer.  5  Watts,  150 ;  S.  C,  80 
Am.  Dec.  800 ;  Hunt  v.  Kline,  2  Miles,  844. 

Partner  may  bind  his  copartner  by  contract  un- 
der seal  made  in  the  name  and  for  the  use  of  the 
tlrm  In  the  course  of  imrtnerehip  business,  pro- 
vided the  copartner  assents  previous  to  its  execu- 
lion,  or  afterward  ratities  and  adopts  it.  Cady  v. 
Shepherd,  11  Pick.,  400;  S.  C,  22  Am.  Dec.  a7»; 
Kusseli  v.  Annable,  lOtf  Mass.,  74;  Holbrook  v. 
ChHuiberiain,  116  Mass.,  161;  Mclntyre  v.  Park,  11 
Oray,  106;  Tapley  v.  Butterfleld.  1  Met.,  517;  Swan 
V.  Stediiian.  4  Met.,  "i52:  Van  Deusen  v.  Blum.  18 
Pick,  sn :  Kendall  v.  GHriand.  5  Cush.,  79 ;  Peine  v. 
Weber,  47  iU.,  45;  McDonald  v.  Eggleston,  %  Vt., 
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154:  Dnimwright  v.  Philpot,16  Oa.,  424:  Bond  v. 
Aitkin,  6  W.  &  8.,  165;  8.  C.,  40  Am.  Dec.  560. 

It  seems  to  be  the  jfi^Xe  that  other  partners  may 
ratify  by  parol  an  nnauthorizcd  signature  of  a 
sealed  instrument  by  a  copartner.  Story,  Part., 
sec  121,  et  »eq.;'  Haynes  v.  Seachrest,  18  la..  4oa: 
Smith  V.  Kerr,  8  N.  Y.,  160;  Worrali  v.  Munn.  5  N. 
Y.,  240;  Wilson  v.  Hunter,  14  Wis.,  083:  Pike  v.  Ifai- 
con,  21  Me.,  280:  Jjowery  v.  Drew,  18  Tex^  Tf^: 
Mackay  v.  Bloodgood,  9  Johns..  286;  Skinner  %. 
Dayton,  19  Johns.,  513:  Johns  «'.  Battin.aO  Pa.  (^U 
84;  McNaughton  v.  Partridge,  U  Ohio,  £23:  Bond 
v.  Aitkin,  6  W.  ft  8.,  165:  S.  C,  40  Am.  Dec.  .Vi<>: 
Owiun  v.  Booker,  Zi  Mo.,  291 :  Anderson  v.Thooip- 
kins,  1  Brock.,  462. 

Partnership  realty  on  the  death  of  a  partner  \* 
not  distributed  as  personal  stocli,  but  descend'*  to 
the  heirs,  certainly  after  ail  debts  of  firm  are  piiti. 
as  in  case  of  any  other  tenancy  in  common.  \  oil- 
man v.  Woods.  6  Yerg.,  20;  8.  C,  27  Am.  Dec,  452: 
McAllister  v.  Montgomery,  3  Hay  w.,  94;  Barcnift 
V.  SnodgrasB,  1  Cold w.,  445:  Piper  v.  Smith,  1  Head, 
98;  Collins  v.  Warren.  29  Miss.,  2W;  Scruggs  t. 
BhUr,  44  Miss.,  406;  Holland  v.  Fuller,  13  Ind.,  )i«; 
Summer  v.  Hampson.  8  Ohio,  858 :  Shearer  v.  Sht'ar* 
er,  98  Mass.,  Ill :  Gray  v.  Palmer,  9  Cat.  639:  G<)4id- 
burn  V.  Stevens,  5  Gill,  1 ;  Wilcox  v.  Wilcox,  13  Al- 
len, 552;  Kice  v.  Barnard.  20  Vt^  479 ;  Lang  v.  War- 
ing, 25  Ala.,  6S5;  Holland  v.  Fuller,  13  Ind.,  mi; 
Piatt  v.  Oliver,  3  McLean,  27 ;  Tillinghaot  v.  L  bap- 
lain,  4  ll^I.,  187 ;  Hauir  v.  Howard,  8  Jonefl,  Bq-.  44'). 

One  partner  cannot  bind  bis  copartner  by  d(^^ 
unless  he  Is  expressly  empowered  by  deed  to  do  n^. 
This  power  cannot  be  proved  by  parol.  MosJy  v. 
Arkansas,  4 Sneed,  327 :  Nanler  v.  Catron,  2  Huinpti., 
f36;  Boyd  v.  liodson,  5  Humph.,  87;  Smith  v.  Dick- 
inson, 6  Humph.. 262:  McNutt  v.  McMahan,  1  H^.t^l 
98;  Cain  v.  Heard,  1  Coldw.,  106. 
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Act,  a  voluntaxy  preference  or  in  violation  of 
the  Act. 

Authorities  cited  to  last  proposition ;  also  Penr 
neU  V.  BBynddB,  103.  Eng.  Com.  L.,  708;  Totes 
V.  Happe,  9  C.  B.,  541 ;  BUtlesUmsv,  Cooke,  6  E. 

6  B..  296:  Green  db  White,  8  Bing.  (N.  C),  59: 
Baxter  v.  Priichard,  1  A.  &  E..  456;  Young  ▼. 
Waud,  8  Exch.,  221;  Tfwmpwn  v.  Freeman,  1 
T.  R.,  156;  8mUh  y.  Payne,  6  Term,  152. 

The  six  months'  clause  of  the  35th  section  of 
the  Bankrupt  Act  does  not  apply  to  this  class  of 
cases.  Bean  v.  Brookrmer,  10  Am.  Law  Reg., 
N.  8.,  181. 

The  mortgage  to  Gibson  was  executed  by 
Robert  Moore  &  Son,  and  was  a  voluntary  pref- 
erence contrary  to  the  Bankrupt  Act. 

Meesre.  George  Hoadley  and  £•  M.  John- 
son, for  David  Gibson,  appellant: 

First.  A  chattel  mortgage  executed  by  one 
partner  in  his  individual  name,  but  sealed  with 
the  seal  of  the  partnership,  will  bind  the  firm  at 
law,  where  the  instrument  itself  shows  conclu 
sively  that  it  was  intended  to  be  executed  in  the 
name  and  as  the  act  of  the  partnership,  and  the 
testimony  proves  that  all  the  partners  consented 
to  the  execution  and  delivery  of  the  instru- 
ment, and  that  the  signing  of  the  same  by  the 
partner  in  his  individual  name  instead  of  that 
of  the  partnership,  was  simply  a  clerical  error 
upon  his  part. 

Montgomery  v,  Dorian,  7  N.  H..  475;  MagiU 
V.  HinedaU,  6  Conn.,  464;  Love  v.  8,  N.  L.  W. 
<fc  M.  Co.,  82  Cal.,  639;  Tenant  v.  Blacker.  27 
Ga.,  418;  Z(meh  v.  WooUtan,  2  Burr.,  1147; 
Rogers  v.  Frost,  14  Tex..  267. 

Second.  A  seal  not  being  required  to  the  valid 
execution  of  a  chattel  mortgage  in  Ohio,  where 
one  is  affixed  to  such  an  instrument,  it  may  be 
entirely  disregarded. 

Puroianee  v.  Sutherland,  2  Ohio  St.,  478 ;  Web- 
ster V.  Harris,  16  Ohio,  490;  Milton  v.  Mosher, 

7  Mete,  244;  Ttipley  v.  Butterfietd,  1  Mete, 
515;  Eureka  Co.  v.  Bailey  Co,  {ante,  209);  11 
Texas,  876;  40  Mo.,  69;  12  N.  H.,  206;  7  M.  & 
W.,  823. 

Third.  If  a  chattel  mortgage  be  executed  by 
one  partner  under  the  circumstances  as  set  forth 
in  point  lirst,  the  seal  may  be  disregarded,  and 
the  instrument  will  be  deemed  and  held  as  bind- 
ing on  the  partnership. 

iShtrman  v.  Fitch,  98  Mass.,  59;  HaskeU  v. 
Cornish,  13  Cal.,  45;  McDonald  y.  B.  B    A  A. 
W.  &  M.  Co.,  13  Cal.,  221;  Dispatch  Line  v. 
BeUamy  Mfg.  Co,,  12  N.  H.,  206. 

Fourth.  A  chattel  mortgage,  executed  under 
the  circumstances  as  set  forih  in  point  first,  if 
it  does  not.  bind  the  partnership  at  law,  does  so 
in  equity;  and  a  court  of  equity  will  decree  its 
rcroiiuuiion,  in  order  to  effect  the  obvious  in- 
tention of  the  parties. 

TM  V.  Hodge,  L.  R.,  5  C.  P.,  73;  Webster  v. 
Han-is,  16  Ohio,  490;  McNaughXen  v.  Partridge, 
11  Ohio,  228;  EeanU  v.  Strode,  11  Ohio,  480; 
HuntY.  Freeman,  1  Ohio,  491;  Hunt  v.  Rhodes, 
1  Pet.,  1. 

Fifth.  An  equitable  chattel  mortgage  in  Ohio 
is  binding  upon  subsequent  purchasers  and 
creditors,  chargeable  with  actual  notice  of  its  ex- 
istence. 

Paine  v.  Mason,  7  Ohio  St.,  199;  Day  v.  Mun 
son,  14  Ohio  St.,  488. 

Sixth.  By  the  provisions  of  the  85lh  section 
of  the  Bankrupt  Act,  a  chattel  mortgage  secur- 
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ing  one  who  is  under  liability 'for  a  failing 
deotor,  can  only  be  attacked  in  bankruptcy  on 
the  ground  of  illegal  purpose,  within  four 
months  from  its  delivery  and  record. 

Bean  v.  Brookmier,  10  Am.  Law  Reg.  N.  S. , 
181. 

Seventh.  After  the  lapse  of  four  months,  the 
preferences  an  insolvent  debtor  may  have  made, 
so  far  as  the  preferred  creditor  is  concerned,  are 
valid  as  against  all  the  world  and  cannot  be 
questioned. 

Bump,  Bankruptcy,  3d  ed..401;  Potter  v. 
GoggesfiaU,  4  B.  R.,  19:  In  re  Wynne,  4  B.  R., 
5:  In  re  Fuller,  4  B.  R.,  29;  Bean  v.  Brook- 
mier,  supra. 

Eighth.  The  validity  of  a  mortgage  cannot  be 
questioned  under  the  Bankrupt  Act,  on  the 
ground  of  illegal  preference,  if  more  than  six 
months  have  elapsed  since  its  execution,  though 
placed  on  record  within  that  period.  In  re 
Wynne,  4B.  R.,  5. 

Mr.  R.  B.  Warden*  for  defendants. 

Mr.  Justice  Swayne  delivered  the  opinion 
of  the  court : 

This  is  an  appeal  in  equity  from  the  decree  of 
the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  Ohio. 

The  appellees  are  the  assignees  in  bank- 
ruptcy of  Robert  Moore  &  Sons,  and  filed  this 
bill  to  compel  such  of  the  defendants  as  claimed 
to  have  liens  upon  certain  effects  of  the  bank- 
rupt firm  to  have  their  respective  rights  touch- 
ing the  property  in  question  ascertained  and 
adjusted  by  the  decree  of  the  court.  The  de- 
cree rendered,  disposed  of  the  several  cases 
litigated  under  the  bill.  All  the  defendants  ac- 
quiesced in  the  decisions  made,  except  David 
Gibson  and  Gaylord,  Son  &  Co.  They  have 
brought  the  decree  of  the  circuit  court,  so  far  as 
it  affects  them,  here  for  review  by  this  appeal. 
Our  examination  of  the  case  will  be  confined  to 
their  respective  claims. 

On  the  8th  of  March,  1868,  Moore  <&  Sons  ex- 
ecuted to  Gibson  a  chattel  mortgage.  It  was 
conditioned  that  if  the  mortgagors  should  pay 
to  Gibson  their  promissory  note  to  him  of  the 
same  date  with  the  mortgage,  for  $6,000,  pay- 
able sixty  days  from  date  at  the  Central 
National  Bank  of  Cincinnati,  the  instrument 
should  be  void.  The  testatum  clause  set  forth 
that  Robert  Moore  &  Sons,  by  Robert  Moore, 
one  of  the  firm,  had  thereto  set  their  hands  and 
seals.  Robert  Moore  alone  affixed  his  name  and 
seal  to  the  document.  The  amount  claimed  by 
Gibson  under  the  mortgage  was  indorsed  and 
sworn  to  by  him,  and  the  instrument  was  filed 
with  the  proper  officer  on  the  18th  of  the  same 
month.  On  the  21st  of  that  month  Moore  & 
Co.  failed  in  business,  and  made  a  general 
assignment  of  all  their  effects  for  the  benefit  of 
their  creditors.  On  the  15lh  of  September, 
1868,  a  petition  in  bankruptcy  was  filed  against 
them,  under  which  they  were  subsequently  ad- 
judged bankrupts,  and  the  appellees  were  ap- 
pointed their  assignees  in  that  proceeding. 

The  note  mentioned  in  the  mortgage  was  in- 
dorsed by  Gibson  for  the  accommodation  of  the 
makers.  They  procured  it  to  be  discounted, 
and  the  proceeds  went  to  their  benefit.  Gibson 
was  compelled  to  pay  it.  The  amount  thus 
^aid,  with  interest,  constitutes  his  claim  under 
the  mortgage. 
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No  statute  of  Ohio  directs  how  a  chattel 
mortgage  shall  be  executed.  The  statutes  regu- 
lating such  instruments  are  silent  upon  the  sub- 
ject. Our  attention  has  been  callea  to  no  local 
adjudication  touching  the  point.  In  an  ele- 
mentary work  prepared  by  an  eminent  jurist  of 
that  State,  the  form  given  purports  a  sealed  in- 
strument, and  has  a  seal  affixed  to  it.  Swan's 
Treatise,  692. 

Such  instruments  in  Ohio  are  usually  under 
seal.  But  the  term  "mortgage"  used  in  the 
statutes  does  not  import  or  imply  that  a  seal  is 
necessary.  In  regard  to  chattels,  it  is  a  mort- 
gage, and  not  a  deed  of  mortgage,  that  is  re- 
quired. The  distinction  between  real  and  per- 
sonal property  and  between  the  means  which 
are  necessary  to  affect  them  is  well  settled. 
Personal  property,  according  to  the  common 
law,  could  always  be  transferred  or  incumbered 
without  the  use  of  a  deed  for  that  purpose.  A 
seal  has  never  been  held  necessary  to  the  valid- 
ity of  a  bill  of  sale.  A  chattel  mortgage  is  only 
a  bill  of  sale  with  a  defeasance  incorporated  in 
it.  The  presence  or  absence  of  that  formality 
is  wholly  immaterial.  In  the  case  before  us  it 
may  be  regarded  as  surplusage.  Milton  v. 
Mother,  7  Met.  ,244 :  Tapley  v.  BuUerfield,  1  Met., 
515;  Dispatch  Line  v.  Bellamy  Mfg.  Co,,  12  N. 
H.,  234. 

There  is  another  view  of  the  subject  that 
must  not  be  overlooked.  There  is  proof  in  the 
record  that  the  partners,  other  than  Robert 
Moore,  authorized  him  in  advance  to  execute 
the  mortgage,  and  after  its  execution,  with  full 
knowledge,  acquiesced  in  what  he  had  done. 
If  the  law  had  required  a  seal,  these  circum- 
stances would  have  made  the  instrument  the 
deed  of  the  firm — as  much  so  as^if  all  the  mem- 
bers had  been  personally  present  and  assented 
to  its  execution  in  that  form.  Story,  Part., 
p.  212,  sec.  122;  Purmance  v.  Sathei'land,  2 
Ohio  St.,  479;  (Tody  v.  SJvepJierd,  11  Pick.,  405; 
Gram  v.  Seion,  1  Hall,  282.  This  is  not  incon- 
sistent with  the  principle,  which  seems  to  be 
too  deep-rooted  in  the  law  to  be  wholly  eradi- 
cated by  judicial  authority,  that  a  sealed  in- 
strument executed  in  the  name  of  a  firm  by  one 
of  its  members,  without  the  proper  authority, 
where  a  seal  is  necessary,  is  the  deed  of  such 
member  only,  and  that  he  alone  is  bound  by  it. 

The  statute  provides  that  every  mortgage  of 
goods  and  chattels,  where  there  is  no  change  in 
the  possession  of  the  things  mortgaged,  '*  shall 
be  absolutely  void,"  as  against  subsequent  pur 
chasers  and  mortgagees  in  good  faith,  **  unless 
the  mortgage,  or  a  true  copy  thereof,  shall  be 
forthwith  deposited"  with  the  proper  officer. 
The  Supreme  Court  of  the  State  has  held  that 
the  omibsion  to  deposit  forthwith  as  directed, 
does  not  avoid  the  mortgage  in  toto,  but  that, 
whenever  deposited,  it  becomes  effective  from 
that  time.  Wiiwn  v.  Le«lie,  20  Ohio,  161. 
That  court  has  also  held  that  actual  notice  to  a 
subsequent  mortgagee,  before  his  mortgage  Is 
taken,  is  conclusive  evidence  of  mala  Jidee  on 
his  part.    Kendall  v.  Mason,  7  Ohio  St.,  199. 

In  cases  like  this  the  assignees  stand  in  the 
place  of  the  bankrupt ;  his  rights  are  their  rights; 
and  theirs,  like  the  liens  of  judgments  at  law, 
are  subordinate  to  all  the  prior  liens,  legal  and 
equitable,  upon  the  property  in  question. 
Ltvipriere  v.  Pasley,  2  T.R.,  4b5;  ifefc/ter  v.  Old- 
Jicld,  ti  Bing.  N.  C,  102;  Doremus  v.  Walker,  8 
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Ala. ,  194 ;  PiBek  y.  Jenne»,  7  How. .  612 ;  FkUiher 
▼.  Morey,  2  Story,  555;  Archb.  Bank.,  814. 

This  mortgage  was  deposited  three  days  less 
than  six  montl^  before  the  filing  of  the  petition 
in  bankruptcy. 

This  raises  a  question  under  the  bankrupt 
statute  which  it  is  necessary  to  consdder. 

The  first  clause  of  the  35th  section  avoids 
certain  acts  of  the  bankrupt  touching  his  effects, 
if  done  within  four  montliB  before  Uie  filing  of 
the  petition  in  bankruptcy.  The  second  clause 
imposes  the  like  result,  if  the  transaction  be 
within  six  months  of  that  time. 

To  bring  a  case  within  the  first  clause  Uie  act 
must  have  been  done  by  a  person  insolvent,  or 
in  contemplation  of  insolvency,  with  a  view  to 
give  a  preference  to  a  creditor  or  person  havinj? 
a  claim  against,  or  who  is  under  a  liability  for, 
the  bankrupt,  and  such  person  must  have  rea- 
son to  believe  that  the  transaction  is  in  fraud  of 
the  statute. 

The  category  of  the  second  clause  contains 
the  same  requirement  of  insolvency,  or  con- 
templation of  insolvency,  on  the  part  of  the 
person  doing  the  act.  The  reci  pient  ma^  be  any- 
one who  has  reason  to  believe  him  insolvent 
or  acting  in  contemplation  of  insolvency,  and 
that  the  act  was  done  by  him  to  prevent  the 
property  from  coming  into  the  hands  of  his 
assignee  in  bankruptcy,  and  from  being  dis- 
tributed under  the  iMinkrupt  law. 

Upon  comparing  the  two  clauses  carefally 
together  we  are  satisfied  that  the  first  clause  was 
intended  to  refer  to  the  past  and  the  second  to 
the  present.  The  language  employed  in  the  first 
clause  imports  clearly  that  the  consideration 
must  be  one  growing  out  of  a  former  transac- 
tion, and  that  the  recipient  must  stand  in -the 
relation  thus  created  to  the  other  party.  It  is 
equally  clear  that  the  second  clause,  enlight- 
ened by  this  construction  of  the  first  one, 
must  be  limited  to  cases  where  the  transaction 
in  question  was  original  and  complete  in  itself 
at  the  time  it  occurred,  and  had  no  reference 
for  its  consideration  to  anything  between  the 
parties  which  had  ffone  before  it.  It  is  only  by 
this  construction  that  the  two  clauses  can  be 
made  to  harmonize  and  full  and  distinct  effect 
be  given  to  each.  Any  other  construction  would 
make  them  cover  the  same  ground  and  obliter- 
ate everything  by  which  one  is  differenced  from 
the  other,  except  the  limitation  of  time  which 
they  respectively  prescribe.  It  is  not  to  be  sup- 
posed that  such  was  the  intention  of  the  law 
making  power.  This  view  of  the  subject  was 
taken  by  the  Circuit  Court  for  the  District  of 
Missouri,  and  subsequently  there  by  one  of  the 
justices  of  this  court.  We  can  see  no  answer  to 
the  conclusion  at  which  they  arrived.  Bean  t. 
Brookmeir,  10  Am.  L.  Reg.  (N.  S.),  161.  Ac- 
cording to  this  construction  the  mortgage  to 
Gibson  falls  within  the  second  category,  as  to 
the  time  within  which  its  validity  could  be 
challenged.  It  is, therefore,  void?  To  this  there 
is  a  conclusive  answer  in  the  negative. 

The  Statute  of  Ohio  deprived  the  mortgage  of 
effect  until  *'  deposited  " — as  to  creditors,  sub< 
sequent  purchasers,  and  mortgagees  in  .euod 
faith.  These  assignees  are  neither.  As  between 
the  mortgagor  and  the  mortgagee  and  subse- 
quent mortgagees  and  purchasers  with  notice. 
the  mortage  was  valid  and  took  effect  from  the 
time  of  Its  delivery  to  Gibson,  which  was  the 
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8th  of  March,  more  than  six  months  before  the 
filinff  of  the  petition  in  bankruptcy. 

The  mortgaged  premises  have  been  converted 
into  money.  But  this  dbes  not  affect  the  rights 
of  the  parties.  The  lien  of  the  mortgage  fol- 
lowed the  fund  into  the  hands  of  the  assignees, 
and  binds  it  there  in  all  respects  as  it  bound,  be- 
fore conversion,  the  property  which  the  fund 
represents.  Astor  v.  MiUer,  2  Paige,  68-78; 
SiMet  V.  JcteoekSf  6  Paige,  855. 

Gaylord,  Son  &  Co.  indorsed  for  Moore  & 
8ons  to  the  extent  of  $10,000,  as  early  as  Mav, 
1867,  which  was  repeated  from  time  to  time,  in 
May,  lb68,  Moor&  &  Sons  applied  to  them  for  a 
definite  arrangement  for  indorsements  to  the  ex 
tent  of  $20,0%,  to  be  secured  by  a  chattel  mort- 
gage. After  inquiry,  they  agreed  to  indorse  for 
|15,000,  and  possibly  $20,000.  their  liability  to 
be  secured  as  proposed.  In  pursuance  of  this 
arrangement,  on  the  28d  of  January,  1868,  they 
indorsed  for  $5,000,  and  afterwards  made  other 
indorsements,  amounting  in  all  to  $17,000.  The 
first  mortgage  was  made  on  the  27th  of  Janu- 
ary, 1868.  It  was  held  by  Qaylord,  Son  &  Co., 
and  not  filed.  Later — probably  in  March — 
Moore  &  Sons  pressed  for  further  indorsements, 
which  were  refused.  Shortly  afterwards  Moore 
&  Sons  advised  Gaylord  that  judgments  were 
about  to  be  taken  against  them,  but  insisted  they 
were  solvent.  The  mortgage  was  shown  to 
counsel,  who  objected  to  it,  but  upon  what 
ground  does  not  appear.  He  advised  that  an- 
other should  be  taken.  This  was  done  on  the 
18th  of  March,  and  the  mortgage  was  deposited 
on  the  same  day  with  the  proper  ofiicer,  but 
some  hours  later  than  the  deposit  of  the  mort- 
gage to  Gibson.  It  appears  by  the  face  of  the 
instrument  that  the  signature  and  seal  of  the 
firm  were  affixed  by  one  of  the  firm  in  the  ab- 
sence of  the  others.  There  was  the  same  prior 
authority  and  subsequent  acquiescence  as  in  the 
case  of  the  Gibson  mortgage.  It  recited  that  Gay- 
lord,  Son  &  Co.  were  liable,  as  indorsers  and 
otherwise,  for  certain  debts  of  Moore  &  Sons; 
that  Moore  &  Sons  were  indebted  to  Gaylord, 
Son  <fe  Co. ;  and  that  Moore  &  Sons  were  desirous 
to  renew  their  paper  with  the  indorsement  of 
Oavlord,  Son  &  Co.,  and  was  conditioned  that 
if  Moore  &  Sons  should  save  Gaylord,  Son  & 
Co.  from  loss  by  reason  of  said  indorsements  and 
debt — Gaylord,  Son  &  Co. agreeing  to  renew  for 
eighteen  months— then  the  mortgage  was  to  be 
void. 

After  the  failure  of  Moore  &  Sons,  Gaylord, 
Son  &  Co.  took  up  notes  which  they  had 
indorsed  for  the  mortgagors,  amounting  to 
$17,000.  The  mortgagees  also  held  a  note  of 
the  mortgagors  for  iron  sold  by  the  former 
to  the  latter,  amounting  to  $400,  making  the 
aggregate  of  the  indebtedness  of  Moore  &  Sons 
to  Gaylord,  Son  &  Co.,  exclusive  of  interest, 
$17,400. 

We  hold  this  mortgage  also  to  be  valid  under 
the  laws  of  Ohio.  The  views  we  have  expressed 
as  to  the  Gibson  mortgage,con8idered  with  ref- 
erence to  the  statutes  of  Ohio,  apply  equally  to 
to  the  one  here  under  consideration,  and  render 
it  needless  to  say  anything  further  upon  the  sub- 
ject. 

Being  founded  upon  a  past  consideration,  it 
falls  within  the  first  clause  of  the  35th  section  of 
the  Bankrupt  Law,  which  limits  the  right  of  at- 
tack upon  such  instruments  to  those  executed 
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within  four  months  prior  to  the  filing  of  the  pe- 
tition in  bankruptcy.  In  respect  to  this  statute 
also  it  must,  therefore,  be  held  valid.  It  was 
upon  the  same  property  as  the  mortgage  to  Gib- 
son. Like  that  mortgage,  its  force  and  effect 
reach  and  bind  the  fund  into  which  the  prop- 
erty has  been  converted. 

It  was  contended  with  great  ability  by  the 
counsel  of  Gaylord,  Son  &  Co. ,  that  as  regards 
the  limitations  of  time  under  the  85th  sect  ion  of 
the  Bankrupt  Law  this  mortgage  must  be  re- 
garded as  if  it  had  been  executed  at  the  date  of  • 
the  prior  one  for  which  it  was  substituted,  and 
numerous  authorities  were  cited  to  sustain  the 
proposition.  The  view  we  have  taken  of  the 
case  has  rendered  it  unnecessary  to  consider  this 
point. 

The  counsel  representing  both  mortgages,  in 
the  argument  in  this  court,  advised  us  that  we 
need  not  decide  the  question  of  priority  as  be 
tween  the  two  instruments,  they  having  made 
an  agreement  which  fixes  their  respective  rights. 
We  liave  not,  therefore,  considered  the  ques- 
tion. If  there  be  any  surplus  after  satisfying 
these  claims  it  must  be  distributed  to  the  general 
creditors. 

So  miieh  of  the  decree  oftJie  Circuit  Court  as  is 
brought  before  us  by  this  appeal,  is  reversed,  and 
the  cause  wUl  he  remanded  to  tftat  court,  with  di- 
rections to  enter  a  decree  in  conformity  to  this 
opinion. 

Cited— 20  Wall.,  576 :  22  Wall.,  178 ;  06  U.  S.,  766 ;  06 
U.  8.,  487  ;  101  U.  8.,  352 ;  1  Hughes,  56 ;  4  Dill.,  135;  2 
Wood.  84 ;  7  Bank.  Beg.,  11 ;  10  Bank.  Begr.,  478 ;  14 
Bank.  Re?,  282,  512 ;  17  Bank.  Be?.,  190.  8!tO ;  16  Bank. 
Ueir.,  496. 497 :  12  Bank.  Reg..  95, 384 ;  12  Biatchf .,  552 ; 
13  Biatchf.,  500;  2  8awy..  216;  4  Sawy.,  97  ;  76  111., 
351 ;  88  Am.  Bep.,  78  (96  111.,  32). 


THE  NEW  HAVEN  8TEA.M  TRANSPOR- 
TATION COMPANY,  Libt.,  Appt., 

V. 

THE  STEAMBOAT  CONTINENTAL,  the 
New  Haven  Steamboat  Company,  Claim- 
ant. 

(See  8.  C,  **  The  Continental"  14  Wall.,  345-861.) 
Lights  on  vessel— defense  to  collision. 

1.  Llerbts  on  vessels  at  n\ght  are  now  required, 
but  the  omission  of  one  vessel  to  oomply  with  the 
requirement  will  not  excuse  the  other  from  the  ex- 
ercise of  all  due  and  reasonable  care  to  prevent  a 
collision. 

2.  When  those  In  chanre  of  the  other  vessel  did 
not  exercise  due  care  and  vlgrilance  to  ascertain  the 
character  of  the  approachhiff  vessel,  and  if  they 
had  done  so,  they  would  have  been  enabled  to 
adopt  reasonable  precautions  to  prevent  the  coU 
lision,  both  vessels  were  held  in  fault,  and  the 
damages  were  equally  apportioned  between  them. 

3.  The  defense  that  one  of  the  steamers  mistook 
the  other  for  a  sail  vessel,  cannot  be  admitted  as 
valid,  unless  it  is  established  by  full  proof. 

[No.  105.1 
Argued  Feb.  i,  187^.     Decided  Feb.  S6,  1872. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  District  of  Connecticut. 
This  was  a  libel  in  rem,  filed  in  the  District 
Court  of  the  United  States  for  the  District  of 
Connecticut,  by  the  appellants  to  recover  dam- 
ages for  a  collision  between  the  propeller  North 
Hampton,  of  the  libelant,  and  the  steamer  Con- 
tinental, owned  by  the  appellee. 
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The  district  court  dismissed  the  libel,  and  the 
circuit  court,  on  appeal,  affirmed  this  decree. 
The  libelant  appealed  to  this  court. 

The  case  is  stated  in  the  opinion. 

Jde9»r9.  C.  Donohue,  -A  8.  Beach  and  C. 
R.  Ing^ersoll,  for  appellant. 

Mem-9.  E.H.  Owen  and  T.  C.  DooUUle,  for 
appellee. 

Mr.  Justice  Clifford  delivered  the  opinion 
of  the  court: 

Ships  and  Vessels  are  held  liable  for  damage 
occasioned  by  collision,  eithei^on  account  of  the 
culpable  neglect  or  complicity,  direct  or  indi- 
rect, of  their  owners,  or  on  account  of  the  neg 
ligence,  unskillful ness  or  carelessness  of  those 
employed  in  their  control  and  navigation. 
When  employed  in  navigation,  ships  and  ves 
sels  should  be  kept  seaworthy  and  be  well 
manned  and  equipped  for  the  voyage,  and  in 
cases  where  they  are  not  seaworthy  or  not  well 
manned  or  equipped,  and  a  collision  ensues  be- 
tween such  a  vessel  and  one  without  fault  in 
that  respect,  the  owners  of  the  vessel  not  sea- 
worthy or  not  well  manned  and  equipped  can- 
not escape  responsibility,  if  it  appears  that  the 
unseaworthiness  of  the  vessel  or  the  want  of  a 
competent  master  or  of  a  sufficient  crew  or  of 
suitable  tackle,  sails,  or  other  motive  power, 
as  the  case  may  be,  caused  or  contributed  to 
the  disaster;  and  as  the  owners  of  the  vessel 
appoint  the  master,and  employ  the  crew,  they 
are  also  held  responsible  for  their  conduct  in 
the  control  and  navigation  of  the  vessel. 

Controversies  growing  out  of  collisions  are 
cognizable  in  the  admiralty,  and  when  prose- 
cuted in  that  jurisdiction,  the  rules  of  decision 
are  different  in  several  respects  from  those 
which  prevail  even  in  similar  controversies 
when  prosecuted  in  the  courts  of  common  law. 
Where  the  collision  occurs  exclusively  from 
natural  causes  and  without  any  fault  on  the 
part  of  the  owners  of  either  vessel  or  those  in- 
trusted with  their  control  and  management,  the 
maritime  rule,  as  defined  by  the  Federal  Courts 
is,  that  the  loss  shall  rest  where  it  falls,  on  the 
principle  that  no  One  is  responsible  for  such  a 
disaster  when  produced  by  causes  over  which 
human  skill  and  prudence  could  exercise  no  con- 
trol. Union  8.  8.  Co.  v.  K  T,  dh  Va.  8.  8.  Co., 
24  How.,  813  [65  U.  8.,  XVI..  701].  Admiralty 
Courts  everywhere  have  now  adopted  that  rule, 
but  it  cannot  be  applied  where  both  or  either  of 
the  vessels  are  in  fault — as  where  the  vessel  of 
the  respondent  is  alone  in  fault  the  libelant  is 
entitled  to  a  decree  for  his  damages;  and  the 
converse  of  the  proposition  is  equally  true,  that 
if  the  vessel  of  the  libelant  is  alone  in  fault, 

f>roof  of  that  fact  is  a  sufficient  defense  to  the 
ibel,  but  if  both  vessels  are  in  fault,  then  the 
damages  must  be  equally  apportioned  between 
the  offending  vessels.  3iuch  uncertainty  often 
attends  the  inquiry  by  which  of  those  rules  a 
given  controversy  should  be  determined,  and 
where  the  evidence  is  conflicting,  the  issue  pre- 
sented is  frequently  one  of  doubt  and  difflcultv. 
Full  damages  are  claimed  by  the  libelants  in 
this  case,  upon  the  ground  that  the  steamboat 
of  the  respondents  was  alone  in  fault,  or  if  that 
theoiT  cannot  be  sustained,  then  they  contend 
that  both  steamers  were  in  fault  and  that  the 
damages  should  be  divided.  On  the  other  hand, 
the  respondents  contend  that  the  vessel  of  the 
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libelants,  the  propeller,  was  wholly  in  fault,  and 
that  the  decree  of  the  circuit  court  dismissiDg 
the  libel  should  be  affirmed.. 

Daily  trips  were  run  l^  the  propeller  between 
the  ports  of  New  Haven  and  New.  York,  carry- 
ing passengers  and  freight,  and  she  was  on  her 
return  trip  from  the  latter  port  and  near  theeD- 
trance  to  the  harbor  of  her  home  port  when  she 
was  struck  by  The  Continental,  the  steamboat 
of  the  respondents,  on  her  port  side,  abaft  her 
midships,  and  damaged  to  such  an  extent  that 
she  sunk  in  half  an  hour.  Corresponding  trips 
were  run  by  the  steamboat  of  the  respondents 
between  the  same  ports.  The  Continental,  how- 
ever, usuallv  leaving  the  Port  of  New  Haven  on 
the  same  day  that  the  propeller.  The  North 
Hampton,  left  New  York  on  her  return  tiip  to 
the  port  where  both  steamers  belonged.  Accus- 
tomed as  they  were  to  start  on  their  respective 
trips  at  stated  hours,  each  knew  pretty  nearly 
when  they  would  meet  and  where  they  would 
pass  each  other  on  the  route,  except  when  one 
or  the  other  was  detailed  by  stress  of  weather 
or  other  special  circumstances,  and  the  proofs 
exhibited  furnish  no  reason  to  suppose  that 
either  of  the  steamers  met  with  any  detention 
during  this  trip.  Testimony  was  taken  on  both 
sides,  and  both  parties  havmg  been  heard,  the 
district  court  entered  a  decree  for  the  respond- 
ents. Prompt  appeal  was  taken  by  the  libelants 
to  the  circuit  court,  but  the  circuit  court  af- 
firmed the  decree  of  the  district  court,  and  the 
libelants  appealed  to  this  court. 

Before  The  Continental  came  out  of  the  lower 
harbor  her  lights  were  seen  by  those  on  board 
the  propeller  when  the  two  steamers  were  four 
or  five  miles  apart.  Distant  from  each  other  as 
they  then  were,  the  better  opinion  is  that  they 
were  not  at  that  time  on  courses  which  involved 
any  risk  of  collision;  but  The  Continental, 
shortly  after  she  came  out  of  the  lower  harbor, 
haulea  up  as  usual  on  her  Sound  course,  head- 
ing more  directly  towards  her  ultimate  destina 
tion,  and  from  that  moment  the  course  of  the 
two  steamers  was  such  that  the  rules  of  navi- 

§ation  as  well  as  the  dictates  of  common  pru- 
ence  made  it  the  duty  of  each  to  adopt  proper 
precautions  to  prevent  a  collision.  Beyond 
doubt  they  were  approaching  each  other  nearly 
end  on,  within  the  maritime  meaning  of  that 
phrase,  and  under  such  circumstances  all  must 
admit  that  the  rules  of  navigation  require  that 
"  the  helms  of  both  shall  be  put  to  port,  so  that 
each  may  pass  on  the  port  side  of  the  other." 
18  Stat,  at  L.,  60. 

Extended  argument  to  establish  that  theory  of 
fact  does  not  appear  to  be  necessary,  as  it  agrees 
with  the  first  finding  of  the  district  judge,  and 
is  supported  bv  all  the  attending  circumstances, 
as  well  as  by  the  weight  of  the  direct  testimony. 
Evidently  the  two  steamers  were  far  enough 
apart  at  that  time  to  have  adopted  whatever  pre- 
cautions were  necessary  to  have  prevented  a  col- 
lision, and  it  is  clear  that  if  each  had  obeyed 
the  rules  of  navigation,  they  would  have  passed 
each  other  in  safety.  Fault  is  imputed  to  the 
steamboat  Continental,  because  she  did  not  port 
her  helm  as  required  by  the  rules  of  navigation 
established  by  the  Act  of  Congress,  but  the  re- 
spondents contend  that  they  were  deceived  and 
misled  as  to  the  character  of  the  approaching 
vessel  and  consequent  nature  of  their  duty  by 
the  failure  of  those  on  board  of  the  propeller  to 
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display  proper  lights,  as  Ihey  alsd  were  required 
to  do  by  the  Rame  Congresstonal  regulations,  as 
amended  by  a  subsequent  Act.  14  Stat,  at  L., 
228. 

Evidence  to  that  effect  was  given  by  one  of 
the  witnesses  called  by  the  libelants.  He  tes- 
tified that  he  was  at  the  wheel  prior  to  the  col- 
lision; that  he  saw  The  Continental  coming 
down  the  harbor  and  f>poke  to  another  seaman 
to  take  his  place;  that  the  seaman  spoken  to  did 
as  requested;  that  he  went  and  called  the  mas 
ter  and  the  mates;  that  he  looked  at  the  lights; 
that  the  bow  light  and  both  the  sidelights  were 
burning  brightly,  but  that  the  stern  light, which 
consisted  of  two  lanterns  and  showed  as  one 
light,  he  found  was  "burning  dim;"  that  he 
went  aft  and  took  down  both  lanterns  and  went 
forward  in  the  passageway  on  the  starboard  side, 
and  having  picked  up  the  wicks  carried  the 
lanterns  back  and  put  them  in  the  box  where 
they  belonged;  that  he  stepped  forward  into  the 
passageway  to  get  out  of  the  draft,  so  that  the 
wind  might  not  blow  the  lights  out,  and  he 
further  states  that  he  heard  the  propeller  give 
one  whistle  just  as  he  was  stepping  into  the 
passageway  with  the  lanterns;  that  he  also 
heard  two  whistles  from  The  Continental  in  re- 
ply just  as  he  was  returning  to  replace  the  lights 
in  the  box;  that  the  propeller,  just  as  he  was 
hoisting  the  lanterns,  again  blew  one  whistle; 
that  after  he  replaced  the  lights  he  saw  The  Con- 
tinental approaching  the  propeller,  when  he 
ran  forward  part  way  and  was  knocked  down 
by  the  concussion. 

Such  a  disaster  could  not  have  occurred  with- 
out fault  on  the  part  of  one  or  both  vessels,  as 
they  had  an  open  sea  and  good  weather,  and 
the  pight,  though  cloudy,  was  not  verv  dark, 
as  fully  appears  from  the  fact  that  those  on 
board  the  propeller  saw  the  lights  of  The  Conti- 
nental when  she  was  at  least  four  miles  distant. 
Coasting  steamers  are  required  to  carry  a  cen- 
tral range  of  two  white  lights  as  well  as  the  red 
and  green  lights  prescribed  for  ocean  going 
steamers,  the  after  light  to  be  carried  at  least 
fifteen  feet  above  the  light  at  the  head  of  the 
vessel,  and  the  requirement  of  the  Act  of  Con- 
gress in  respect  to  it  is  that  it  shall  '*  show  all 
around  the  horizon."  14  Stat.  at.  L.,  228,  229. 
Signal  lights  are  required  by  thelActs  of  Congress 
in  order  that  they  may  be  seen  by  an  approach- 
ing vessel  in  season  to  enable  those  in  charge 
of  the  vessel  to  adopt  the  necessary  precautions 
to  prevent  a  collision  with  the  vessel  whose 
lights  are  so  displayed,  and  when  it  appears 
that  they  were  burning  so  dimly  as  not  to  ful- 
fill the  purpose  and  object  for  which  they  are 
required,  they  cannot  be  regarded  as  constitut- 
ing a  compliance  with  the  prescribed  require- 
ment. Chamberlain  v.  Ward,  21  How.,  5««  [62 
U.  S. ,  XVI. ,  217].  Apply  that  rule  to  the  present 
case  and  it  is  quite  clear  that  the  propeller  was 
in  fault,  and  it  appears  that  the  district  and  cir- 
cuit courts  both  came  to  the  conclusion  that  she 
was  solely  in  fault  and  denied  to  the  libelants 
all  claim  for  damages,  either  as  owners  of  the 
propeller  or  as  bailees  of  the  cargo.  Whether 
that  decision  is  corrector  not  must  depend  upon 
the  evidence,  as  it  is  clear  that  the  absence  of 
one  or  more  of  the  lights  required  by  the  Act  of 
Congress  will  not  necessarily  cast  upon  the  de- 
linquent party  the  entire  consequences  of  such 
a  dkaster.    Absence  of  lights  in  a  case  falling 
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within  the  Acts  of  Congress  renders  the  owners 
of  the  vessel  liable  for  the  consequences  re- 
sulting from  the  omission,  but  it  does  not  con- 
fer any  right  upon  the  other  vessel  to  disregard 
or  violate  any  rule  of  navigation  or  to  neglect 
any  reasonable  or  practicable  precaution  to 
avoid  a  collision  which  the  circumstances  af- 
ford the  means  and  opportunity  to  adopt. 

Steamers  displaving  proper  signal  lights, are 
in  that  respect  without  fault,  but  they  have 
other  duties  to  perform  to  prevent  collision  be- 
sides complying  with  that  requirement,  and  if 
they  neglect  to  perform  such  other  duties  they 
will  not  be  held  blameless  because  they  dis- 
played proper  lights  as  required  by  the  Act  of 
Congress  upon  that  subject.  The  Gray  Eagle, 
9  Wall.,  510  r76  U.  8.,  XIX.,  748J. 

Some  conllict  undoubtedly  exists  in  the  testi- 
mony as  to  t  he  precise  manner  in  which  the  two 
steamers  were  approaching  each  other  after  The 
Continental  came  out  of  the  harbor  and  hauled 
up  upon  her  Sound  course;  but  the  better  opin- 
ion,we  all  think,is  that  they  were  approaching 
each  other  nearly  end  on,  or  substantially  in 
that  manner  as  found  by  the  district  court.  In- 
quiry as  to  what  their  re8[jective  courses  were 
before  that  time  would  he  useless,  as  the  re- 
spondents do  not  claim  that  either  the  lookout 
or  master  of  the  steamboat  saw  the  propeller  or 
her  lights  before  the  steamboat  was  put  upon 
her  Sound  course.  Unquestionably,  the  lights 
of  the  propeller  might  have  been  seen  earlier, 
but  it  is  clear  that  they  were  not,if  the  witnesses 
are  to  be  believed. 

Lookouts  are  required  to  be  vigilant,  and  it 
is  not  doubted  if  the  proper  vigilance  had  been 
exercised  in  this  case  those  on  board  the  steam- 
boat might  have  ascertained  the  character  of  the 
approaching  vessel  in  season  to  have  adopted 
every  necessary  precaution  to  have  avoided  a 
collision.  They  must  have  expected  to  meet 
the  propeller  about  that  time,  and  under  the 
circumstances  they  had  no  right  to  assume  with- 
out a  closer  scrutiny  that  the  approaching  ves- 
sel was  a  sail  vessel  because  she  did  not  show 
a  stem  light.  She  did  sh6w  a  bow  light, 
which  might  well  have  satisfied  them  that  the 
vessel  was  not  a  sail  vessel,  as  it  is  more  reason- 
able to  suppose  that  the  stern  light  of  a  steamer 
has  become  dim  or  extinguished  than  that  a  sail 
vessel  will  show  a  light  not  required  nor  author- 
ized by  the  prescribed  regulations.  Proper  scru- 
tiny as  to  the  character  of  the  approaching 
vessel  would  or  should  have  induced  greater 
caution  on  the  part  of  the  master  of  The  Conti- 
nental, and  if  any  doubt  remained  after  such 
scrutiny  was  made  the  steamboat  should  have 
slackened  her  speed  or  have  stopped  until 
every  reasonable  degree  of  uncertainty  was 
overcome.  Navigators  have  no  right  arbitrarily 
to  assume  under  all  cicumatanccs  that  every 
vessel  approaching  which  does  not  show  botn 
the  dgnal  lights  and  the  central  range  of  two 
white  lights  is  a  sail  vessel  which  is  bound  to 
keep  her  course,  and  that  If  she  does  not,  she 
may  be  run  down  and  sunk. 

Prior  to  the  enactment  of  the  sailing  rules 
neither  steamers  nor  sail  vessels,  except  on  the 
lakes,  were  requhred  to  carr^  lights  of  any 
kind,  and  yet  the  rules  of  navigation  were  sub- 
stantially the  same  as  those  prescribed  in  the  ex- 
isting Acts  of  Congress.  Lights  are  now  re- 
quirol,  but  the  omission  of  one  vessel  to  com- 
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ply  with  the  requiremeDt  will  not  excuse  the 
other  from  the  exercise  of  all  due  and  reasonable 
care  to  prevent  a  collision.  13  Stat,  at  L,  5(5;  9 
Btat.  at  L.,  882;  14  Stat,  at  L..  227:  8.  8.  Co.  v. 
BumbaU,  21  How.,  884  [02  U.  S.,  XVI.,  148]. 
Viewed  in  the  light  of  these  suggestions,  as 
the  case  must  be,  the  court  is  fully  satibfled  that 
those  in  charge  of  the  steamboat  did  not  exer- 
cise due  care  and  vigilance  to  ascertain  the 
character  of  the  approaching  vessel,  and  that  if 
they  had  done  so  they  would  have  been  enabled 
to  have  adopted  reasonable  precautions  to  have 

grevented  the  collision.  Consequently  the  court 
[  of  the  opinion  that  both  vessels  were  in  fault, 
and  that  the  damages  should  be  equally, appor- 
tioned between  the  offending  vessels.  Gaiharine 
V.  Dickiruon,  17  How.,  170  [S8  U.  S.,  XV., 
2881;  1  Pars.  Ship.,  527;  Ihe  Mm^ing  Light, 
2  Wall.,  567  [69  U.  S..  XVII.,  868]. 

Where  two  steamers  are  approachUig  each 
other  in  an  open  sea  on  a  night  when  the  lights 
of  a  vessel  may  be  seen  five  miles,  the  defense 
that  one  of  the  steamers  mistook  the  other  for  a 
sail  vessel  cannot  be  admitted  as  valid,  unless  it 
is  established  by  full  proof;  and  where,  as  in 
this  case,  it  appears  that  the  approaching 
steamer  showed  a  bow  light  in  addition  to  the 
red  and  green  lights,  the  court  will  be  still  less 
inclined  to  give  credence  to  the  theory  as  a 
valid  defense. 

Decree  reveree4t  and  the  eauee  remanded  for 
further  proceedinge  in  eo/tfomdty  to  the  opinion 
of  this  court. 

Cited-01  U.  S.,816;  06 U.S., 819;  4  Cliff.,  687;  6 
Hufflies,  115, 12S ;  7  8awy.,498. 


THE  STEAMSHIP  THAMES,  her  Tackle, 
etc.,  RuBSBLL  Sturois  bt  al.,  Claimants, 
ApptB.,  ^ 

BILLOP  SEAMAN. 
(See  S.  0.,  ''The  Thamee'*  14  WaU..  98-100.) 

Bill  of  Uidinff — effect  of— excuse  for  nondelivery 
—  where  consignee  not  found  —  delivery  to 
stranger. 

1.  The  contract  between  the  ship  and  the  shipper 
is  that  which  is  contained  in  the  bill  of  lading  de- 
livered. 

2.  The  ship's  bill  is  designed  only  for  its  informa- 
tion and  convenience ;  not  for  evidence  as  between 
the  parties  of  what  their  airreement  was.  If  it  dif- 
Jera  frora  the  one  delivered,  the  latter  must  be 
considered  as  the  true  and  only  evidence  of  the 
contract. 

8.  By  issuing  a  bill  of  lading  stipulating  for  a  de- 
livery to  order,  the  ship  becomes  bound  to  deliver 
to  no  one  who  bad  not  the  order  of  the  shipper. 

4.  It  is  no  excuse  for  a  deliverv  to  the  wrong  per- 
sons that  the  indorsee  of  the  bill  of  lading  was  un- 
known or  is  absent  or  cannot  be  found  after  dili- 
gent search. 

6.  If,  after  inquiry,  the  consignee  or  indorsee  of 
a  bill  of  lading  for  delivery  to  order  cannot  be 
found,  the  duty  of  the  carrier  is  to  retain  the  goods 
until  they  are  claimed,  or  to  store  them  on  account 
of  their  owner. 

6.  He  has  no  right  under  any  drcumstanoee  to 
deliver  to  a  stranger. 

7.  The  agent  of  the  absent  owners  may  libel  in 
admiralty,  either  in  his  own  name  or  that  of  his 
principals. 

'SoTK.—Deiivery  by  common  carrier  by  water. 
See  7mU  to  Uichardson  v.  Goddard,  64  U.  8.,  XVI., 
412. 
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Argued  Feb.  5,  187t.        Decided  Mar.  J^  1872. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed  States  for  the  Southern  District  of  New 
York. 

This  cause  comes  up  on  appeal  from  a  decree 
of  the  Circuit  Court  of  the  United  Sutes  for 
the  Southern  District  of  New  York,  affirming 
a  decree  of  the  District  Court,  entered  June  7. 
1869,  in  favor  of  the  libelant  for  $9,268.88. 

The  libelant  filed  his  libel  against  the  steam- 
ship Thames,  Mar.  19. 1868,  claiming  damaces 
in  the  sum  of  $8,000  for  non  delivery  to  htm, 
at  New  York,  of  111  bales  of  cotton  shipped 
by  Gilbert  S.  Van  Pelt,  at  Savannah.  Jan.  28, 
1868.  by  The  Thames,  the  bill  of  lading  for 
which  had  been  assigned  to  libelant  for  a  valu- 
able consideration. 

The  answer  of  the  claimants.  Russell  Sturgis 
and  others,  owners  of  the  steamship  Thames, 
put  in  issue  the  material  alle^tions  of  the  libel, 
and  averred  that  the  111  b^es  of  cotton  men- 
tioned in  the  libel  were  shipped  bv  O.  b.  Van 
Pelt,  by  The  Thames,  for  and  to  be  delivered 
to  Bennett.  Van  Pelt  &  Co..  of  New  York,  and 
were  so  delivered  in  due  course  and  without 
notice  of  the  claim  of  the  libelant,  and  that  no 
claim  for  the  said  cotton  was  ever  made  by  the 
libelant  until  long  after  puch  delivery;  that  the 
alleged  assignment  of  the  bill  of  lading  to  libel- 
ant was  by  way  of  security  for  personal  obliga- 
tions of  Bennett,  Van  Pelt  &  Co.,  who  were 
solvent  merchants,  and  to  whom  libelant  looked 
for  payment  of  such  obligations;  and  tiiat  he 
gave  no  notice,  and  did  no  act  as  assignee  of  the 
bill  of  lading  on  the  arrival  of  the  vessel,  nor 
upon  the  deliverv  of  the  cotton  nor  until  after 
Bennett,  Van  Pelt  &  Co.  had  become  insolvent; 
and  that  by  his  delay  and  laches  he  waived  and 
lost  all  claim  against  the  vessel  and  her  owners. 

The  case  further  appears  in  the  opinion. 

Messrs.  Wm.  Allen  Butler  and  Bajmey, 
Butler  ft  Parsons  for»  appellants: 

I.  The  court  below  erred  in  holding. upon  the 
evidence,  that  the  delivery  of  the  bills  of  lading 
for  the  111  bales  of  cotton  in  question  was  in- 
tended to,  and  did,  transfer  the  cotton  therein 
specified  to  the  libelant  as  security  for  the  pay- 
ment of  the  draft  of  Q.  S.  Van  Pelt  for  $8,300 
on  Bennett,  Van  Pelt  &  Co. 

II.  If  the  bills  of  lading  wer^in  fact  trans- 
ferred to  Brady  &  Moses  as  security  for  the  ac- 
ceptance of  the  draft,  the  libelant  cannot  claim 
any  greater  interest  in  the  property  or  ativ  higher 
rights  under  the  bills  of  lading  than  Brady  & 
yToses  acquired  by  such  transfer.  The  Atlanta 
National  Bank,  the  real  party  in  interest,  had 
full  knowledge  of  the  facts.  Brady  &  Hoses  be- 
ing their  agents  and  the  sole  actors  on  their  be- 
half. The  title  to  the  property  described  in  the 
bills  of  lading,  and  the  right  to  its  possesion  de- 
pends upon,  not  the  mere  indorsement  and  de- 
livery or  the  bills  of  lading,  but  upon  the  facts 
of  the  transaction  and  the  acts  of  the  parties. 

Eibbert  v.  Carter,  1  D.  &  £..  745;  Coxct.  Har- 
den, 4  East,  211;  Qumey  v.  Behrend,  8  £1.  <& 
B. ,  622. 

III.  Even  if  the  transfer  of  the  bills  of  lading 
was  intended  as  claimed  by  the  libelant  and  held 
by  the  court  below,  to  secure  the  payment  of 
the  draft  of  G.  S.  Van  Pelt  on  Bennett,  Van 
Pelt  &  Co. ,  the  libelant  was  not  entitled  to  hold 
the  vessel  and  owners  for  the  non-delivery  of  the 
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eoods.  inasmuch  as,  by  his  own  laches,  he  suf- 
fered the  cotton  to  go  into  the  possession  of  Ben- 
nett, Van  Pelt  &  Co. ,  and  to  remain  in  their  pos- 
session until  after  their  insolvency. 

A  consignee,  by  refusing  or  failing  to  accept 
the  consignment  and  look  after  the  property,  dis- 
claims and  loses  the  position  of  consignee. 

Ihi  Pevrat  V.  Wolfe,  29  N.  Y.,  486;  Grants. 
Shaw,  16  Mass.,  841. 

lY.  The  court  below  erred  in  holding  that 
the  libelant  was  entitled  to  maintain  this  action. 

He  is  not  the  real  party  in  interest,  nor  had 
he  such  title  to  or  interest  in  the  case  as  to  en- 
title him  to  sue  in  admiralty. 

See  Houseman  v.  The  North  Carolina,  15  Pet., 
40;  MeKinlay  v.  Morrish,  21  How.,  855  (62  U. 
S..  XVI.,  104). 

The  indorsement  of  commercial  paper  to  and 
b^  a  bank  cashier,  is  the  act  of  his  bank  and  not 
his  individual  act;  and  the  libelant,  having  no 
individual  property  or  interest,  did  not  stand  in 
any  such  relation  to  the  transaction  as  to  enable 
him  to  maintain  this  action. 

Bk.  of  Qeneeee  v.  PiUchin  Bk.,  19  N.  Y.,  812; 
Folger  v.  C/uue,  18  Pick.,  63;  Bk,  v.  WhUe,  1 
Den.,  608. 

Mr,  B.  F.  Lee*  Jr.»  for  appellee: 

I.  The  indorsement  and  delivery  of  the  bill 
of  ladinsr  passes  all  the  property  in  the  goods. 
Taney,  Oh.  J,,  in  Oibeonv.  Stevens,  8 How.,  399. 
says :  "  It  is  hardly  necessary  to  refer  to  adjudged 
cases  to  prove  a  doctrine  so  familiar  to  the 
courts." 

If  the  bill  of  lading  be  deliverable  to  the  or- 
der of  the  shipper,  or  if  he  is  the  consignee, 
then,  by  the  indorsement  of  the  bill  of  lading, 
he  passes  the  legal  title  to  the  property.  Ang. 
Carr.,  428,  sec.  508,  and  cases  cited. 

By  his  indorsement  of  the  bill  of  lading  to  a 
bona  fide  purchaser  for  valuable  consideration, 
without  notice  of  any  adverse  interest,  the  lat- 
ter becomes,  as  against  all  the  world,  the  owner 
of  the  goods. 

Ang.  Carr.,  422,  sec.  508;  Conardv.  Ins,  Co., 
1  Pet,  886,  445. 

By  such  indorsement  the  property  is  trans- 
ferred to  the  indorsee. 

Abb.  Ship.,  389:  HailU  v.  SmUh,  1  Bos.  &  P., 
663;  Walter  v.  Boss,  2  Wash.  (8.  C),  283;  Sum- 
merU  v.  Elder,  1  Binn.,  106;  Conard  v.  Ins,  Co 
{supra)',  see,  also,  Dows  v.  Perrin,  16  N.  Y., 
834:  Jknos  v.  Oreene,  24  N.  Y.,  641;  Fitzhugh 
V.  Winian,  5  Seld.,  565;  Meyer  v.  Peck,  28  N. 
Y.,  598. 

II.  Where  bills  of  lading  are  to  the  order  of 
the  shipper,  or  to  "  or  order  or  assigns,"  it  is  the 
master's  duty  in  such  cases  to  retain  and  he  can- 
not safely  deliver  the  goods  until  they  are 
claimed  of  him  by  the  holder  of  a  bill  of  lading 
indorsed  by  the  shipper  to  whose  order  be  has 
engaged  to  deliver  them.  1  Conkl.  Adm. ,  248, 
2d.  ed.,  n. 

If  the  master  cannot  find  the  proper  person  to 
whom  he  can  deliver  the  goods,  his  duty  is 
plainly  laid  down  in  1  Conkl.  Adm.,  196,  2d 
ed.:  "The  master  may  discharge  himself  and 
his  employer  from  further  responsibility  bv 
placing  the  goods  in  store  at  the  place  of  desti- 
nation, with  some  responsible  person  engaged 
in  the  kind  of  business  to  which  the  ^ocds  re- 
late, for  and  on  account  of  their  owner;  m  which 
case  the  depositary  will  become  the  agent  or 
bailee  of  the  owner." 

See  14  Wall. 


Fisk  V.  Newton,  1  Den.,  45;  see,  also,  Ostran- 
der  V.  Brown,  15  Johns..  89;  2  Kent,  Com.,  8d 
ed..  606;  Ang.  Carr.,  264,  sec.  298,  and  cases 
cited. 

III.  The  suit  was  properly  brought  in  the 
name  of  the  libelant. 

See.  Bk.  of  Genesee  v.  Patchin  Bk.,  19  N.  Y., 
312  and  cased  there  cited;  Considerant  v.  Bris- 
bane, 22  N.  Y..  889;  Kane  v.  Paul,  14  Pet.,  83. 

It  is  well  settled  in  admiralty  proceedings  that 
the  agent  of  absent  owners  may  libel  either  in 
his  own  name  as  agent  or  in  the  name  of  his 
principals,  as  he  thinks  best. 

MeKinlay  Y,  Morrisk,  21  How..  855(62  U.  S., 
XVI.,  104);  Houseman  v.  The  North  Carolina, 
16  Pet.,  49. 

Mr.  Justice  Strong^  delivered  the  opinion  of 
the  court : 

The  engagement  of  the  ship  with  the  shipper 
was  to  deliver  the  cotton  in  New  York  to  order. 
In  regard  to  this  there  is  no  doubt.  Such  was 
the  express  stipulation  of  the  bills  of  lading 
which  were  given  on  the  28th  of  January,  1868, 
when  the  cotton  was  received  on  shipboard. 
On  that  day  Gilbert  Van  Pelt  purchased  tho 
cotton  in  Savannah  from  Brady  &  Moses,  and 
settled  for  it  by  giving  in  payment  his  draft 
upon  the  firm  of  Bennett,  van  Pelt  &  Co.,  in 
I^w  York, of  which  firm  he  was  a  member.  The 
draft  was  drawn  at  fifteen  days'  sight  in*favor 
of  the  libelant,  Billop  Seaman, cashier,  or  order, 
and  it  was  discounted  by  Brady  &  Moses 
with  money  of  the  Atlanta  National  Bank, 
which  thev  had  in  hand  for  the  purpose  of  pur- 
chasing bills  on  New  York  on  the  bank's  ac- 
count. The  price  of  the  cotton  was  thus,  in 
substance,  paid  by  money  which  Van  Pelt  ob- 
tained from  the  bank,  as  the  proceeds  of  his 
draft.  At  the  time  when  he  drew  the  draft 
he  also  indorsed  upon  the  bills  of  lading 
which  the  ship  had  given  for  the  cotton,  an  or- 
der directing  its  delivery  to  Billop  Seaman, 
cashier,  in  whose  favor  the  draft  was  drawn, 
and  delivered  them  with  the  draft  to  Brady  & 
Moses.  They  were  made  out  in  triplicate,  as  is 
usual,  and,  by  them  all.  the  ship  undertook  to 
deliver  the  cotton  shipped  to  order.  Two  of 
them  had  been  delivered  to  Van  Pelt,  the  ship- 
per, and  the  third  was  retained  by  the  ship. 
That  retained  by  the  ship,  it  is  true,  when  pro- 
duced at  the  trial  in  the  court  below,  was 
found  to  have  at  its  foot,  the  memorandum, 
"for  Bennett,  Van  Pelt  &  Co.."  which  is  not 
upon  those  delivered  to  the  shipper.  How 
that  memorandum  came  there  is  not  explained.* 
No  witness  has  testified  in  whose  handwriting 
it  is,  but  it  is  proved  not  to  have  been  in  that  of 
any  of  the  ship's  agents  at  Savannah  who  signed 
the  bills  of  lading  and  who  made  the  contract 
for  carriage.  This,  however,  is  of  little  impor- 
tance. The  contract  between  the  ship  and  the 
shipper  is  that  which  is  contained  in  the  bills 
of  lading  delivered.  The  ship's  bill  was  de- 
signed only  for  its  information  and  convenience 
not  for  evidence,  as  between  the  parties,  of 
what  their  agreement  was.  If  it  differs  from 
the  others,  they  must  be  considered  as  the  true 
and  only  evidence  of  the  contract. 

The  proofs  in  the  case  leave  no  reasonable 
doubt  that  the  bills  of  lading  were  indorsed  to 
the  libelant  in  order  to  transfer  to  him  the  cot- 
ton as  a  security  for  the  payment  of  the  draft  at 

805 


98-100 


SapRBKB  Court  of  tttr  tTNTncD  Stat80. 


D«c.  Trkm, 


its  maturity.  Gilbert  S.  Van  Pelt  alone  asserts 
the  contrary.  His  testimony,  it  must  be  ad-, 
mltted,  tends  to  show  that  they  were  indorsed 
and  received  as  security  for  the  acceptance  only 
of  the  draft.  But  he  is'directly  contradicted  by 
Moses,  by  Brady,  and  by  Bruen,  neither  of 
whom  has  any  interest  in  this  controversy,  and 
all  of  whom  state  that  the  bills  of  lading  were 
indorsed  to  secure  to  Seaman  the  payment  of 
the  draft  and  not  merely  its  acceptance.  Be- 
sides, their  testimony  is  in  harmony  with  all 
the  probabilities  of  the  case.  It  is  absurd  to 
talk  of  security  for  the  acceptance  of  the  draft. 
No  such  security  was  needed.  It  might  have 
been  accepted  before  it  was  discounted.  Gil- 
bert 8.  Van  Pelt  was  a  member  of  the  firm 
upon  which  it  was  drawn,  and  he  was  at  hand 
when  it  was  discounted.  He  might  then  have 
accepted  it.  In  addition  to  this  it  is  significant 
that  the  invoice  of  the  sale  from  Brad^  & 
Moses  to  Van  Pelt  was  made  out  and  receipted 
as  if  paid  in  cash  (the  draft  having  been  turned 
into  cash  by  a  deduction  of  discount  and  ex- 
change), and  the  advances  made  upon  the  draft 
were  at  once  charged  to  the  Atlanta  National 
Bank.  In  view  of  all  this  it  is  incredible  that 
the  bills  of  lading  were  indorsed  to  Seaman 
merely  to  secure  what  the  maker  of  the  draft 
could  have  given  on  the  instant.  Nor  ought 
the  position  of  Gilbert  8.  Van  Pelt  to  be  over- 
looked. If  the  bills  of  lading  were  indorsed  as 
security  for  payment  of  this  draft,  his  firm  has 
obtained  from  the  ship  delivery  of  the  cotton 
through  a  fraudulent  representation  that  they 
were  the  consignees,  or  entitled  to  the  delivery 
of  possession,  and  they  sold  it  for  cash  on  the 
day  when  it  was  thus  wrongfully  obtained. 
He  is  not,  therefore,  an  unbiawd  witness.  His 
testimony  was  given  while  he  was  under  the  in- 
fluence of  a  temptation,  not  unnatural,  to  vin- 
dicate his  firm  from  the  guilt  of  fraudulently 
abstracting  a  large  amount  of  property  from  its 
rightful  owner.  Standing  as  he  does,  in  such 
a  position,  his  statements  are  not  to  be  credited 
when  in  conflict  with  the  positive  testimony  of 
Brady,  of  Moses,  and  of  Bruen,  and  when  in- 
consistent with  the  strong  probabilities  of  the 
case. 

It  must  be  considered,  then,  that  by  the  indorse- 
ment of  the  bills  of  lading  the  libelant  became 
the  owner  of  the  cotton,  and  that  by  force  of 
the  contract  with  the  ship  it  was  deliverable  at 
New  York  only  to  him,  or  to  his  order.  Ref- 
erence to  authorities  to  show  that  the  effect  of 
the  indorsement  was  to  vest  such  ownership  in 
Seaman  is  quite  unnecessary.  We  may,  how- 
ever, refer  to  a  few. 

Oonard  v.  Lia.  Co,,  1  Pet.,  445;  Gibson  v. 
Stevens,  8  How.,  384;  Thompson  v.  Domiay,  14 
Mees.  &  W.,  403;  OaUiwea  v.  BaU.  1  D.  <te  E.. 
205 ;  Wiight  v.  CampbeU,  4  Burr. ,  2051 ;  Eoam  v. 
MarleU,  1  Ld.  Raym.,  271;  Walter  v.  Koss,  2 
Wash.  C.  C,  283. 

The  ship  arrived  with  the  cotton  at  the  Port 
of  New  York  on  Sunday,  the  2d  day  of  Feb- 
ruary, 1868,  late  in  the  afternoon,  and  on  the 
morning  of  the  3d  deUvered  it  to  Bennett,  Van 
Pelt  &  Co.  on  their  demand,  without  the  pro- 
duction of  either  of  the  bills  of  lading  which 
had  been  given  to  the  shipper,  and  without  any 
order  from  Billop  Seaman,  who  was  the  in- 
dorsee of  the  bills,  and  to  whom  alone,  or  to 
whose  order,  it  could  rightfully  be  delivered. 

»0« 


It  does  not  appear  that  any  notice  of  the  ship's 
arrival  was  given  to  Seaman,  or  that  the  ship 
made  any  inquiry  to  ascertain  to  whom  the  cot- 
ton was  deliverable.  It  would  seem  that,  as- 
suming the  mysterious  memorandum  on  the 
bill  of  lading  retained  by  the  ship  was  equiva- 
lent to  an  oi^er  to  deliver  to  Bennett,  Van  Pelt 
&  Co.,  no  demand  was  made  for  the  presenta- 
tion of  such  an  order,  and  no  further  inquiry 
for  the  consignee  was  set  on  foot.  The  conse- 
quence was  that  Bennett,  Van  Pelt  A  Co.,  hav- 
ing obtained  the  property  without  any  right  to 
it,  sold  it  for  cash  on  the  day  it  was  delivered 
to  them,  and  failed  within  a  few  days  after- 
wards. 

No  argument  is  needed  to  show,  what  is  most 
manifest,  that  the  delivery  which  was  thus 
made  was  a  breach  of  the  ship's  contract.  By 
issuing  bills  of  lading  for  the  cotton,  stipulating 
for  a  delivery  to  order,  the  ship  became  bound 
to  deliver  to  no  one  who  had  not  the  order  of 
the  shipper,  and  this  obligation  was  disregarded 
instantly  on  the  arrival  of  the  ship.  And  it  is 
no  excuse  for  a  delivery  to  the  wrong  persona 
that  the  indorsee  of  the  bills  of  lading  was  un- 
known, if  indeed  he  was,  and  that  notice  of  the 
arrival  of  the  cotton  could  not  be  given.  Dili- 
gent inquiry  for  the  consignee,  at  least,  was  a 
duty,and  no  inquiry  was  made.  Want  of  notice 
is  excused  when  a  consignee  is  unknown,  or  is 
absent,  or  cannot  be  found  after  diligent  search. 
Fi$kv.  NeustonA  Denio,  45;  The  Peytona,  2  Cur- 
tis, 21.  And  if,  after  inquiry,  the  consignee  or 
the  indorsees  of  a  bill  of  lading  for  delivery  to 
order  connot  be  found,  the  duty  of  the  carrier  is 
to  retain  the  goods  until  they  are  claimed  or  to 
store  them  prudently  for  and  on  account  of  their 
owner.  He  may  thus  relieve  himself  from  a 
carrier's  responsibility.  OaUoway  v.  Hughe»,  1 
Bal,  558;  1  Conkl.  Adm.,  196;  Fiaky.  NeteU^n, 
supra.  He  has  no  right  under  any  circum- 
stances to  deliver  to  a  stranger. 

It  is  said,  however,  that  the  libelant  delayed 
presenting  the  bills  of  lading  which  had  been 
indorsed  to  him.  and  delayed  makine  any  de- 
mand for  the  cotton  until  after  the  19ui  of  Feb 
ruary,  when  the  draft  had  fallen  due,  and  when 
it  had  been  dishonored.  But  that  delay  cannot 
justify  the  ship's  delivery  of  the  cotton,  on  the 
day  after  its  arrival,  to  persons  who  had  no  bill 
of  lading  and  no  authority  whatever  to  receive 
it.  Had  the  delay  been  instrumental  in  causing 
such  a  wrongful  delivery;  had  it  been  active 
interposition  to  mislead  the  ship,  a  differs  it 
case  might  possibly  have  been  presented.  Bat 
at  most  the  laches  of  the  libelant  was  mere 
inaction,  and  the  wrong  delivery  was,  in  no  de- 
gree due  to  it.  The  delivery  was.  as  we  have 
stated,  made  on  the  morning  after  the  ship's  ar- 
rival in  port,  and  the  ship's  order  for  delivery 
to  I3ennett,  Van  Pelt  &  Co.  was  issued  before 
the  libelant  could  have  known  of  its  arrival. 
We  say  this,  notwithstanding  the  testimony  of 
James  Van  Pelt,  which  is  plainly  in  conflict 
with  the  proved  and  conceded  facts  of  the  case. 
And  as  the  cotton  was  sold  for  cash  on  the  3J 
of  February,  the  very  day  of  its  delivery, the  fail- 
ure of  the  libelant  to  claim  it  until  some  weeks 
afterwards,  wrought  no  mjury  or  loss  to  tlw 
carrier,  so  far  as  it  appears.  We  are,  therefore, 
of  opinion  that  the  ship  is  clearly  liable  (or  Uk 
cotton  to  the  libelant. 

And  we  thmk  that  the  libel  was  rightly  filed 
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in  the  name  of  Billop  Seaman.  By  the  indone- 
ment  of  the  bills  of  lading  the  legal  ownership 
of  the  cotton  passed  to  him,  as  well  as  the  risht 
to  control  its  delivery.  It  is  a  matter  of  no  im- 
portance that  the  beneficial  interest  may  have 
oeen  in  the  bank  of  which  he  was  cashier. 
FairflOd  v.  Adams,  16  Pick.,  881.  ,The  holder 
of  a  legal  right  may  always  assert  it  by  suit, 
though  he  may  be  accountable  to  another  for 
what  he  may  recover.  A  judgment  in  his  favor 
may  always  be  pleaded  in  bar  against  a  suit  by 
the  beneficial  owner.  Besides,  it  is  settled  that 
the  agent  of  absent  owners  may  libel  in  admi- 
ralty, either  in  his  own  name  or  in  that  of  his 
principals.  Houseman  v.  TJie  N,  C5fir.,  15  Pet., 
49;  MeKifOay  v.  MarrisK  21  How.,  865  [62  U. 
S.,  XVI.,  104]:  LatDrenasY.  MtiUum,  17 How.. 
100r58  D.  8.,  XV.,  58]. 

The  decree  of  the  Giremt  Court  toiU,  therefore, 
be  affirmed, 

Cited~6Sawy.488. 


THE  STEAMSHIP  TELEGRAPH,  her  Tack 
ie,  etc.,   Fredbrick  A.  Potts,  Claimant, 

JOHN  GORDON  BTAL., 

and 

THE  PROPELLER  MARY  J.  VAUGHAN, 
her  Tackle,  etc.,  Thomab  J.  Vauohan, 
Claimant,  Appt., 

V. 

SAME. 

(See  8.  C,  "  The  Vaughan  and  Telegraph*'  14  WaU., 

258-270.) 

Error,  when  waived — effect  of  tranefer  of  btUof 
lading — Ubel  by  coneignee — both  teseels  in  fault 
for  cciUsion — rale  of  damages — decree  in  cur- 
rency— seal  to  chattel  mortgage — mortgage  of 
partnership  property—when  vctUdr—who  is 
creditor — UenfoUows  fund. 

1.  Where  an  appeal  to  this  court  is  wholly  silent 
as  to  exceptions  taken  to  a  Ubel  In  the  district  court, 
and  it  does  not  appear  that  they  were  brought  to 
the  attention  of  the  circuit  court,  or  that  it  acted 
upon  tbein,  they  will  be  held  to  have  been  waived. 

2.  The  transfer  of  a  bill  of  lading  carries  with  it 
the  legal  title  to  the  property  described  in  it. 

8.  A  ooDsiffnee  may  file  a  libel  in  a  court  of  ad- 
miralty of  the  United  States  for  Injuries  to  the  oar- 
KO,  caused  by  a  collision. 

4.  Both  vessels  held  in  fault  for  the  collision 
-where,  without  the  grrossest  neg-liffenceormisman- 
airement,  there  could  be  neither  peril  nor  disaster. 

5»  The  proper  rule  of  damages  where  a  cargo  is 
lost  in  transitu  bv  a  collision  or  other  tort,  is  the 
value  of  the  goods  at  the  time  and  place  of  ship- 
ment. 

6.  Where  a  decree  was  right  when  rendered,  it 
will  not  be  disturbed  although  the  currency  in 
which  it  was  rendered  has  lessened  in  value  since 
its  rendition. 

[No8.  86,  87.1 

Argued  Jan.  f 4.  187S.      Decided  Mar.  4,  l^S. 

APPEALS  from  the  Circuit  Court  of  the 
United  States  for  the  Southern  DiBtrict  of 
Jfevr  York. 

The  case  is  stated  by  the  court. 

N0TR.—B0W  far  eonaionment  of  goods  vestn  the 
ffrnperty  in  consignee,  and  to  whom  the  carrier  is  re- 
monsible  for  Joss  or  injury.  See  note  to  Grove  v. 
Srien,  49  U.  8.  (8  How.)  429. 

See  14  Wall. 


Messrs.  T.  J.  Fithlajn  and  C.  Vaan  Sajnt- 
▼oord*  for  appellants. 

Mr.  Samael  E.  LiyontAlex.  Hamilton,  Jr., 
for  appellees. 

Mr.  Justice  Swajne  delivered  the  opinion 
of  the  court: 

These  are  appeals  in  admiralty  from  the  de- 
cree of  the  Circuit  Court  of  the  United  States 
for  the  Southern  District  of  New  York. 

On  the  25th  of  October,  1864.  the  steam  pro- 
peller Mary  Vaughan,  left  the  City  of  Troy  for 
a  voya^  on  the  Hudson  River  to  the  City  of 
New  York.  She  had  in  tow  two  canal-boats 
laden  with  cargoes  of  barley  under  the  deck 
and  hoop-poles  upon  the  deck.  The  boats  were 
lashed,  one  on  each  side  of  the  propeller.  The 
canal- boat  R.  M.  Adams  was  fastened  to  the 
starboard  side,  and  the  canal -boat  Sherman 
Lewis  upoj^the  port  side.  They  were  attached 
to  the  proplller  by  towing  lines.  The  propel- 
ler was  about  sixty  tons  burden,  and  ninety  feet 
in  length  by  seventeen  wide. 

The  steamboat  Telegraph  left  her  dock  at  the 
City  of  New  York  about  five  o'clock  in  the  aft- 
ernoon of  the  same  day  on  a  voyage  up  the 
river  to  Newburg,  having  in  tow  three  large 
heavy  freight  barges,  to  wit. :  The  Minnesink 
lashed  to  her  port  side,  The  Dutchess  to  her 
starboard  side,  and  The  Insurance  lashed  to 
the  stem  of  the  starboard  barge,  Dutchess. 

On  the  morning  of  the  next  day,  between 
two  and  four  o'clock,  A.  M.,  just  below  Butter 
Hill,  the  barge  Minnesink,  on  the  larboard  side 
of  The  Telegraph,  and  the  canal-boat  Sherman 
Lewis,  on  the  port  side  of  The  Vaughan,  came 
in  collision,  whereby  The  Sherman  Lewis  was 
torn  from  her  fastenings  to  the  propeller,  swung 
round  crosswise  of  the  river,  and  across  the  bow 
of  The  Telegraph  and  her  barges,  and  was  so 
much  injured  that  shortly  afterwards  she  filled 
and  sunk  in  water  from  one  to  two  hundred 
feet  deep,  carrying  down  her  under-deck  cargo 
with  her. 

The  barley  belonged  to  J.  &  O.  Lynch.of  Bu- 
hamois,  Canada,  and  was  shipped  by  them  from 
St. Timothy, Canada,in  the  boat  in  which  it  was 
lost.  The  boat  was  bound  to  Albany  or  New 
York.  The  bill  of  lading  was  riven  to  the  own- 
ers, and  by  them  indorsed  as  follows:  "  Deliv- 
er to  the  order  of  Gordon,  Bruce  &  McAuliffe. 
O.  &  J.  Lynch.''  Gordon,  Bruce  &  McAuliffe 
were  a  firm  of  the  City  of  New  York.  The  bill 
of  lading  was  then  placed  in  the  hands  of  Gor- 
don &  (^.,  and  by  tiiem,  at  the  request  of  Uie 
shippers,  forwarded  to  the  consignees.  Upon 
receiving  it  Gordon  &  Co.,  as  the  agents  of  the 
consignees,  advanced  upon  it  $29.60  for  the 
premium  of  insurance  upon  the  barley;  the  en- 
tire arrangement  with  the  shippers  was  made  by 
Gk>rdon  &  Co.  as  such  agents.  They  had  spe- 
cial authority  to  advance  upon  this  particular 
barley  by  drafts  at  thirty  days  upon  the  consini- 
ees,  and  so  advised  the  shippers  before  the  bill 
of  lading  was  forwarded. 

This  libel  was  filed  by  the  consignees.  It  al- 
leged that  the  disaster  was  caused  *'  by  the  neg- 
ligence, want  of  proper  skill,  and  improper  con- 
duct of  the  persons  navigating  the  said  propel- 
ler, or  by  the  negligence,  want  of  proper  skill, 
and  improper  conduct  of  the  persons  navigat- 
ing said  steamboat,  or  by  their  joint  negli- 
gence, fault  and  improper  conduct." 
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la  the  district  court  both  the  claimanls  ex- 
cepted to  the  libel ;  the  claimant  of  The  Yaughan 
upon  the  grounds  that  the  particular  facts  upon 
which  the  imputation  of  fault  was  founded 
were  not  set  forth,  and  that  the  allegations 
were  not  sufficient  to  entitle  the  libelants  to  a 
decree;  the  claimant  of  The  Telegraph  upon 
the  same  grounds,  and  the  further  ground  that 
a  libel  against  both  vessels  jointly  could  not 
bp  maintained.  The  except  ions  were  overruled. 
The  court  decreed  against  both  vessels,  and 
the  claimants  of  both  appealed  to  the  circuit 
court. 

The  appeals  found  in  the  record  are  wholly 
silent  as  to  these  exceptions.  It  does  not  appear 
that  they  were  brought  to  the  attention  of  the 
circuit  court,  or  that  it  took  any  action  what- 
ever upon  the  subject.  The  appeals  from  the 
circuit  court  to  this  court  are  confined  to  the 
merits  of  the  case.  Neither  of  them  contains 
any  reference  expressly,  or  by  implication,  to 
the  exceptions.  Under  these  circumstances 
the^  must  be  held  to  have  been  conclusively 
waived  by  the  respondents.  To  consider  them 
here  would  be  to  exercise  the  appellate  power 
of  this  tribunal  in  reviewing  the  action,  not  of 
the  circuit,  but  of  the  district  court.  This  we 
have  no  power  to  do.  The  exceptions  must, 
therefore,  be  laid  out  of  view. 

It  was  insisted  in  the  argument  here  by  the 
counsel  for  The  Yaughan  ihat  the  consignees 
had  no  title  to  the  barley,  and  hence  cannot 
maintain  this  libel  for  its  loss.  The  converse  of 
this  proposition  is  too  clear  to  require  discus- 
sion. The  transfer  of  the  bill  of  lading  carried 
the  legal  title  with  it.  The  authority  of  Qor- 
don  &  Co  to  draw  on  the  consignees  for  ad- 
vances upon  receiving  the  bill  of  lading,  and 
the  actual  payment  by  them  as  such  agents  of 
the  premium  for  insurance,  show  such  to  have 
been  the  intention  of  the  parties. 

The  presumption  of  title  in  the  transferee  of 
a  bill  of  lading  which  the  law  raises  upon  the 
transfer  is,  in  this  case,  fully  sustained  bv  the 
facts  developed  in  tlie  proofs.  Orate  v.  Brien, 
8  How..  489;  Lawrence  v.  Minturn,  17  How., 
107  [58  U.  8.,  XY.,  61].  But  aside  from  the 
special  circumstances  referred  to,  we  have  no 
doubt  of  the  right  of  the  consignees  as  such  to 
maintain  this  proceeding.  The  question  is  not 
an  open  one  in  this  court.  In  Houseman  v.  The 
North  Carolina,  15  Pet.,  49,  Chief  Justice  Tan- 
ey, delivering  the  opinion  of  the  court,  said: 
•*  We  consider  it  well  settled  in  admiralty  pro- 
ceedings that  the  agent  of  absent  owners  may 
libel  either  in  his  own  name  as  an  agent,  or  in 
the  name  of  his  principals,  as  he  thinks  best. 
*  *  *  And  that  the  consignees  had  such  an 
interest  in  the  whole  cargo  that  they  may  law- 
fully proceed  in  this  case,  not  only  for  what  be- 
longed to  them,  and  was  shipped  on  their  ac- 
count, but  for  that  portion  also  which  was 
shipped  bjr  Porter  as  his  own  and  consigned  to 
them."  In  McKinlay  v.  Morrish,  21  How., 
865  [62  U.  8.,  XYI.,  104],  it  was  said:  "  What- 
ever may  be  the  uncertainty  concerning  the  con- 
signee's right  to  sue  in  a  court  of  law,  from  the 
conflicting  decisions  to  be  found  on  that  right, 
there  is  none  that  he  may  sue  in  a  court  of  ad- 
miralty in  the  United  States." 

This  brings  us  to  the  consideration  of  the 
merits  of  the  case. 

The  district  court  held  that  both  vessels  were 
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in  fault.  The  circuit  court  came  to  the  same 
conclusion,  and  aflirmed  this  part  of  the  decree 
of  the  district  court.  These  concarring  judg- 
ments are  prima  facie  to  be  deemed  correct. 
Our  examination  of  the  evidence  apart  from 
this  consideration  has  led  our  minds  to  the  same 
results.  Where  the  collision  occurred  the  chan- 
nel was  straight,  wide  and  deep.  The  Digbt 
was  calm  and  clear.  It  was  near  the  end  of 
theebb  tide.  No  disturbing  element  was  present. 
The  circumstances  were  as  favorable  as  posas- 
ble  for  each  vessel  to  pass  the  other  with  its 
tows  in  safety.  Without  the  grossest  Dili- 
gence or  mismanagement  there  could  be  neither 
peril  nor  disaster.  Yet  there  was  a  disaster; 
and  the  colliding  vessels  came  together  with 
such  violence  that  the  canal  boat  was  ¥nrecked 
and  sunk.  Neither  vessel  had  a  lookout.  The 
pilot  and  engineer  of  The  Yaughan  were  ioex 
perienced  and  incompetent.  There  was  at  .the 
time  no  one'on  the  deck  of  The  Telegraph  but 
the  captain.  The  pilot  had  gone  below.  The 
engine  was  in  charge  of  a  fireman.  Other  special 
faults  in  the  conduct  of  each  vessel  are  im- 
puted, and  we  think  the  evidence  establishes 
them.  The  vessels  are  antagonists,  and  one  re- 
markable feature  of  the  case  is  the  zeal  and 
ability  with  which  the  counsel  of  each  has  at- 
tacked the  other  and  labored  to  defend  his  own. 
In  the  former  both  have  been  successful;  in  the 
latter  neither.  The  evidence  is,  to  a  hum  ex- 
tent,conf used  and  contradictory.  It  couldaerve 
no  useful  purpose  to  analyze  and  discuss  it.  It 
is  sufficient  to  remark  that  we  could  add  noth- 
ing to  the  clear  and  able  opinion  of  the  judi^e  of 
the  district  court,  by  whom  this  part  of  the  case 
was  there  disposed  of.  We  concur  in  the  Tiews 
which  he  expressed. 

In  the  district  court  it  was  held  that  the  prop- 
er rule  of  damages  where  a  cargo  is  loet  tn 
transitu  by  a  ccnlision,  or  other  tort,   is  the 
value  of  the  goods  at  the  time  and  place  of 
shipment.    It  was  conceded  that   upon    the 
breach  of  a  contract  for  the  delivery  of  goods 
at  a  particular  place, the  measure  of  damages  is 
the  full  value  of  the  goods  at  such  place.  Both 
propositions  are  correct  and  are  well  settled  m 
our  jurisprudence.    The  place  of  shipment  was 
a  port  in  Canada,  and  the  value  of  the  barley 
there  when  shipped  was  found  to  have  been  70 
cents  per  bushel,  amounting  in  the  aggregate, 
with  interest,  to  $2,436.    The  estimate   was 
made  in  the  currency  of  Canada,  which  was 
equivalent  in  value  to  the  gold  coin  of  the 
United  States.    It  was  admiltS  that  the  decree 
was  solvable  in  legal  tender  notes,  which  were 
then  largely  depreciated,  but  it  was  held  that 
this  was  an  incident  of  the  suit  in  the  forum 
where  it  was  brought,  and  that  the  result  was 
unavoidable.    In  the  circuit  court  the  same  rule 
of  damages  was  applied,  but  the  decree  gave 
the  value  of  the  Canada  currency  in  legal  tend- 
er notes.    These  notes  have  since  largely  ap- 
preciated, so  that  while  the  libelants  would, 
under  the  decree  of  the  district  court,  if  it  had 
been  paid  when  rendered,  have  received  much 
less  than  the  estimated  value  of  the  barley,  they 
will  now,  if  the  decree  of  the  circuit  court  be 
affirmed,  receive  much  more. 

It  is  clear  that  if  the  decree  of  the  circuit 
court  had  been  paid  when  it  was  rendered,  the 
result  to  the  respondents  would  have  been  the 
same  as  if  the  decree  of  the  district  court  bad 
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been  then  affirmed  and  paid  in  specie.  Upon 
the  rule  of  damages  applied  by  both  courts  as 
respects  the  kind  of  currency  in  which  the  value 
of  the  barley  was  estimatea,  the  libelants  were 
entitled,  upon  the  plainest  principles  of  Justice, 
to  be  paid  in  specie  or  its  equivalent.  The  hard- 
ship ariMng  from  the  decree  before  us  is  due  en- 
tirely to  the  delay  in  its  payment  which  has 
since  occurred,  and  the  change  which  time  and 
circumstances  have  wrought  m  the  value  of  the 
legal  tender  currency.  The  decree  was  right 
when  rendered  and,  being  so,  cannot  now  be 
disturbed.  It  is  unnecessary  to  pursue  the  sub- 
ject further.  The  decree,  in  the  particular 
under  consideration,  presents  the  same  question 
which  was  decided  by  this  court  in  the  case  of 
Knox  V.  Lee  [ante,  78'<i].  There  the  court  in- 
structed the  jury  that  in  assessing  the  plaint- 
iff's damages  they  might  take  into  account  the 
fact  that  the  Judgment  could  be  paid  in  legal 
tender  notes.  This  court  upon  error  affirmed 
the  correctness  of  that  instruction.  The  au- 
thority of  that  case  is  conclusive  of  the  question 
here  under  consideration. 

The  decree  of  the  Circuit  Court  is  afflrmed. 

Mr,  Chief  JusOee  dutset  dissenting: 

I  dissent,  and  am  authorized  to  say  that  my 
brothers  Clifford  and  Field  also  dissent,  from 
so  much  of  the  opinion  Just  read  as  relates  to  the 
measure  of  indemnity  for  the  loss  of  the  barley. 

The  barley  was  shipped  from  St.  Timothy, 
Canada  East,  on  the  7th  of  October,  1864,  and 
was  lost  on  the  26th  of  the  same  month. 

We  agree  that  the  loss  was  through  the  fault 
of  both  boats,  and  that  the  libelants  were  enti- 
tled to  indemnity ;  and  we  agree  further  that  the 
measure  of  this  indemnity  was  the  value  of  the 
barley  at  the  time  and  place  of  shipment;  and 
that  this  value  was  $2,436  in  gold.  The  decree 
of  the  district  court,  rendered  on  the  21st  day 
of  February,  1868,  was  for  this  sum,  with  inter- 
est, making  the  whole  amount  of  the  decree 
$^.924.20. 

On  appeal,  the  circuit  court  held  that  in  order 
to  give  full  indemnity  to  the  libelants,  the  value 
in  gold  must  be  converted  into  its  equivalent  in 
legal  tender  notes  on  the  day  of  shipment.  At 
that  time  this  currency  was  so  much  depreciated 
that  $IU0  in  gold  were  worth  $201  in  notes. 
The  $2,436  in  gold  were,  therefore,  converted 
into  iheir  equivalent  in  note  dollars,  making 
the  sum  of  $4,806.36.  The  decree  of  the  dis 
trict  court  was  accordingly  reversed,  and  a  de- 
cree was  entered,  on  the  26ih  of  March,  1870, 
for  the  last  named  sum  and  interest,  in  all 
$6,515,  with  costs. 

This  was  much  more  than  indemnity  at  the 
date  of  the  decree,  and  the  injustice  is  still  more 
apparent  at  this  time,  when  the  value  of  the 
notes  has  so  much  appreciated  that  the  affirm- 
ance of  the  decree  of  the  circuit  court  gives  the 
libelants  almost  double  indemnity. 

This  ease  strikingly  illustrates  the  evil  conse- 
quences of  renderinir  Judgments  payable  in  legal 
tender  currency,  flardly  anything  fluctuates 
in  value  more  than  such  Judgments.  Every  day 
witnesses  a  change.  The  judgment  debtor  gains 
by  depreciation  and  loses  by  appreciation. 

Doubtless,  if  the  legal  tender  clauses  of  the 
Currency  Acts  are  conslttutioual,  such  Judg- 
ments may  be  rendered ;  but  there  is  nothing  in 
those  acts  which  requires  that  judgments  for 
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damages  estimated  in  coin  shall  be  entered  other- 
wise than  for  coin.  On  the  contrary,  we  have 
decided  in  several  cases  (Cheang  Kee  v.  U.  8,,S 
Wall.,  820  [70  U.  S..  XVIII.,  721;  Bronson  v. 
Rodes,  7  Wall.,  245  [74  U.  8..  XIX.,1451;  Svt- 
lerv,  Hanoitz,  7  Wall.,  259  [74  U.  8.,  XIX., 
150];  Trebilcock  v.  WiUon,  [ante,  4G0]:  that 
Judgments  for  coin  debts  may  be  rendered 
payable  in  coin.  In  the  present  case  the  amount 
of  indemnity  was  ascertained  in  gold  and,  in 
our  Judgment,  the  decree  should  have  been  for 
that  amount  payable  in  coin.  This  would  have 
done  exact  Justice  between  the  parties,  and 
would  have  been  in  harmony  with  the  princi- 
ples of  the  cases  referred  to.  It  would  have 
given  indemnity,  and  not  double  indemnity. 

8.  C.~2  Ben.,  47. 

Cited-105  U.  8.,  86 ;  14  Blatohf .,  480 ;  5  Sawy.,  488 ; 
7  Ben.,  ldl;54N.Y.,184. 


CITY  OP  LEXINGTON,  Plff.  in  Err., 

V. 

JOSEPH  C.  BUTLER. 

(See  8.  C,  14  Wall.,  283-297.) 

Municipal  bands  and  coupons — presumption  on 
purchase — coupons  are  negotiable  paper— pri- 
or equities— presumption  of  validityStatute 
of  lAmitation  as  to  coupons. 

1.  Neither  municipal  bonds  nor  the  coupons  an- 
nexed, where  they  are  made  pa^rablo  to  bearer,  or 
are  indorsed  to  bearer  by  the  original  obliarees  or 
payees,  faii  within  the  prohibition  of  the  iTth  sec- 
tion of  the  Judiciary  Act,  as  they  pa£8  from  one 
holder  to  another,  by  delivery,  without  any  formal 
aaaignment. 

&  The  restriction  incorporated  in  the  11th  section 
of  the  Judiciary  Act,  has  no  application  to  cases 
removed  into  the  Circuit  Court  from  a  State  Court. 

3.  Where  the  plaintiff  purchased  municipal  bonds 
in  market  overt,  the  prima  facie  presumption  is 
that  he  acquired  the  bonds  before  they  were  due ; 
that  he  paid  a  valuable  consideration  for  the  same ; 
and  that  he  took  them  without  notice  of  any  dc^feot 
which  would  render  them  Invalid. 

4.  Coupons  attached  as  interest  warrants  to  bonds 
for  the  payment  of  money,  lawfully  issued  by  mu- 
nicipal corporations,  as  well  as  the  bonds  to  which 
they  are  attached,  when  payable  to  order  and  in- 
dorsed in  blank  or  made  payable  to  bearer,  are 
transferable  by  delivery  and  are  subject  to  the 
same  rules  and  regrulations,  so  far  as  respects  the 
title  and  rights  ot  the  holder,  as  negotiable  bills  of 
exchange  and  promissory  notes. 

6.  Holders  of  such  instruments  are  protected 
from  the  defense  of  prior  equitfee  between  the- 
oriffinal  parties,  to  the  same  extent  as  the  holders 
of  any  other  class  of  negotiable  instruments. 

6.  When  a  corporation  has  power,  under  any  cir- 
cumstances, to  issue  negotiable  securities,  the  bona 
fide  holder  has  a  right  to  presume  that  they  were 
issued  under  the  circumstances  which  give  the 
requisite  authority. 

7.  Such  bonds  are  specialties  not  falling  within 
the  Statute  of  Limitations  respecting  simple  con- 
tracts. 

8.  A  suit  upon  a  coupon  is  not  barred  by  the  Stat- 
ute of  Limitations,  unless  the  lapse  of  tiraelssulfi- 
cient  to  also  bar  a  suit  upon  the  bond. 

[No.  107.] 
Argued  Feb  15,  1872.     Decided  Mar.  4,  1872, 

IN  ERROR  to  the  Circuit  Court  of  the  United 
Slates  for  the  District  of  Kentucky. 
The  case  js  stated  by  the  court. 
Mr.  John  F.  Fisk*  for  plaintiff  in  error: 
It  appears  in  the  declaration  that  the  City  of ' 
Lcxiugion  and  the  Lexington  and  Big  Sandy 
Railroad  Company  were  both  incorporated  by 
the  Legislature  of  Kentucky,  and  that  the  bonds 
sued  on  were  made  payable  to  the  order  of  tlie 
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la  the  district  court  both  the  claimants  ex- 
cepted to  the  libel ;  the  claimant  of  The  Vaughan 
upon  the  grounds  that  the  particular  facts  upon 
which  the  imputation  of  fault  was  founded 
were  not  set  forth,  and  that  the  allegations 
were  not  sufficient  to  entitle  the  libelants  to  a 
decree;  the  claimant  of  The  Telegraph  upon 
the  same  grounds,  and  the  further  ground  that 
a  \\be\  against  both  vessels  jointly  could  not 
bp  maintained.  The  excepi  ions  were  overruled. 
The  court  decreed  against  both  vessels,  and 
the  claimants  of  both  appealed  to  the  circuit 
court. 

The  appeals  found  in  the  record  are  wholly 
silent  as  to  these  exceptions.  It  does  not  appear 
that  they  were  brought  to  the  attention  of  the 
circuit  court,  or  that  it  took  any  action  what- 
ever upon  the  subject.  The  appeals  from  the 
circuit  court  to  this  court  are  confined  to  the 
merits  of  the  case.  Neither  of  them  contains 
any  reference  expressly,  or  by  implication,  to 
the  exceptions.  Under  these  circumstances 
thcj  must  be  held  to  have  been  conclusively 
waived  by  the  respondents.  To  consider  them 
here  would  be  to  exercise  the  appellate  power 
of  this  tribunal  in  reviewing  the  action,  not  of 
the  circuit,  but  of  the  district  court.  This  we 
have  no  power  to  do.  The  exceptions  must, 
therefore,  be  laid  out  of  view. 

It  was  insisted  in  the  argument  here  by  the 
counsel  for  The  Vaughan  that  the  consignees 
had  no  title  to  the  barley,  and  hence  cannot 
maintain  this  libel  for  its  loss.  The  converse  of 
this  proposition  is  too  clear  to  require  discus 
sion.  The  transfer  of  the  bill  of  lading  carried 
the  legal  title  with  it.  The  authority  of  Gor- 
don  &  Co  to  draw  on  the  consignees  for  ad- 
vances upon  receiving  the  bill  of  lading,  and 
the  actual  payment  by  them  as  such  agents  of 
the  premium  for  insurance,  show  such  to  have 
been  the  intention  of  the  parties. 

The  presumption  of  title  in  the  transferee  of 
a  bill  of  lading  which  the  law  raises  upon  the 
transfer  is,  in  this  case,  fully  sustained  by  the 
facts  developed  in  the  proofs.  Orate  v.  Brien. 
8  How..  489;  Latorenee  v.  Minturn,  17  How., 
107  [58  U.  8.,  XV..  61].  But  aside  from  the 
special  circumstances  referred  to,  we  have  no 
doubt  of  the  right  of  the  consignees  as  such  to 
maintain  this  proceeding.  The  question  is  not 
an  open  one  in  this  court.  In  Houseman  v.  The 
North  Carolina,  15  Pet.,  49,  Chief  Justice  Tan- 
ey, delivering  the  opinion  of  the  court,  said: 
'*  We  consider  it  well  settled  in  admiralty  pro- 
ceedings that  the  agent  of  absent  owners  may 
libel  either  in  his  own  name  as  an  agent,  or  in 
the  name  of  his  principals,  as  he  thinks  t)est. 
*  *  *  And  that  the  consignees  had  such  an 
interest  in  the  whole  cargo  that  they  may  law- 
fully proceed  in  this  case,  not  only  for  what  be- 
longed to  them,  and  was  shipped  on  their  ac- 
count, but  for  that  portion  also  which  was 
shipped  bjr  Porter  as  his  own  and  consigned  to 
them."  In  McKinlay  v.  Morrish,  21  How., 
855  [62  U.  8.,  XVI.,  104],  it  was  said:  "  What- 
ever  may  be  the  uncertainty  concerning  the  con- 
signee's right  to  sue  in  a  court  of  law,  from  the 
conflicting  decisions  to  be  found  on  that  right, 
there  is  none  that  he  may  sue  in  a  court  of  ad- 
miralty in  the  United  States." 

This  brings  us  to  the  consideration  of  the 
merits  of  the  case. 

The  district  court  held  that  both  vessels  were 

808 


in  fault.    The  circuit  court  came  to  the  saotf 
conclusion,  and  affirmed  this  part  of  the  decree 
of  the  district  court.    These  concurring:  judg- 
ments are  prima  facts  to  be  deemed  correct. 
Our  examination  of  the  evidence  apart  from 
this  consideration  has  led  our  minds  to  the  same 
results.  Where  the  collision  occurred  the  chan- 
nel was  straight,  wide  and  deep.     The  night 
was  calm  and  clear.    It  was  near  the  end  of 
theebb  tide.  Ko  disturbing  element  was  present. 
The  circumstances  were  as  favorable  as  po«t- 
ble  for  each  vessel  to  pass  the  other  with  its 
tows  in  safety.    Without  the  grossest  negli 
gence  or  mismanagement  there  could  be  neither 
peril  nor  disaster.    Yet  there  was  a  disaster; 
and  the  colliding  vessels  came  together  with 
such  violence  that  the  canal  boat  was  wrecked 
and  sunk.    Neither  vessel  had  a  lookout.   The 
pilot  and  engineer  of  The  Vaughan  were  inex 
perienoed  and  incompetent.    There  was  at  the 
time  no  one'on  the  deck  of  The  Telegraph  but 
the  captain.    The  pilot  had  gone  below.     Tbir 
engine  was  in  charge  of  a  fireman.  Other  special 
faults  in  the  conduct  of  each  vessei  are  im- 
puted, and  we  think  the  evidence  establishes 
them.    The  vessels  are  antagonists,  and  one  re 
markable  feature  of  the  case  is  the  zeal  and 
ability  with  which  the  counsel  of  each  has  at- 
tacked the  other  and  labored  to  defend  his  own. 
In  the  former  both  have  been  successful ;  in  tb« 
latter  neither.    The  evidence  is,  to  a  large  ex- 
tent,confused  and  contradictory.  It  could  serve 
no  useful  purpose  to  analyze  and  discuss  it.  It 
is  sufficient  to  remark  that  we  could  add  noth- 
ing to  the  clear  and  able  opinion  of  the  judge  of 
the  di€trict  court,  by  whom  this  part  of  the  caw 
was  there  disposed  of.  We  concur  ia  the  views 
which  he  expressed. 

In  the  district  court  it  was  held  that  the  prop 
er  rule  of  damages  where  a  cargo  is  lost  m 
transitu  by  a  collision,  or  other  tort,  is  the 
value  of  the  goods  at  the  time  and  place  of 
shipment.  It  was  conceded  that  upon  tbt 
breach  of  a  contract  for  the  delivery  of  good» 
at  a  particular  place,the  measure  of  damages  b 
the  full  value  of  the  goods  at  such  place.  Both 
propositions  are  correct  and  are  well  settled  m 
our  jurisprudence.  The  place  of  shipment  wa» 
a  port  in  Canada,  and  the  value  of  the  harley 
there  when  shipped  was  found  to  have  been  7^1 
cents  per  bushel,  amounting  in  the 
with  interest,  to  $2,486.  The  er' 
made  in  the  currency  of  Canada, 
equivalent  in  value  to  the  gold 
United  States.  It  was  admitted 
was  solvable  in  legal  tender  notes* 
then  largely  depreciated,  but  it 
this  was  an  incident  of  the 
where  it  was  brought,  and^ 
unavoidable.  In  the  cir< 
of  damages  was  app^'  d^,^ 
the  value  of  the  Ca' 
er  notes.  These  n 
predated,  so  that 
under  the  decree 
been  paid  when 
less  than  the  est 
will  now,  if  tb 
affirmed,  rece' 

It  is  dear 
court  had  b 
result  to  tb 
same  as  if 
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cause  was  continued.  Subsequently  the  plaint- 
iff filed  a  petition  and  affidavit  for  the  removal 
of  the  cause  into  the  Circuit  Court  of  the  United 
States,  for  trial,  alleging  as  the  ground  of  the 
application  that  he  had  reason  to  believe  and 
did  believe  that  from  preludice  and  local  influ- 
ence he  would  not  be  able  to  obtain  lustice  in 
the  state  court,  and  the  applicant  having  given 
bond  as  required  by  law  the  cause  was  removed 
into  the  Circuit  Court  of  the  United  States  for 
that  district.     U  Stat,  at  L.,  559. 

Two  special  pleas  were  filed  by  the  defend- 
ants in  bar  of  the  action : 

I.  That  the^  were  not  liable  to  pay  either  the 
bonds  or  the  interest  on  the  same  because  the 
conditions  precedent  to  the  right  of  the  corpo- 
ration to  subscribe  for  the  stock  of  the  railroad 
company  and  to  issue  the  bonds  were,  never 
fulfilled;  that  the  conditions  annexed  to  the 
right,  as  enacted  by  the  Legislature,  were  that 
the  proposition  to  subscribe  should  be  submit- 
ted to  the  qualified  voters  of  the  corporation, 
and  that  it  should  be  approved  by  a  majority 
of  the  persons  voting  on  the  question ;  that  three 
conditions  were  embodied  in  the  proposition  as 
submitted  to  the  voters,  as  specifically  set  forth 
in  the  plea;  that  the  proposition  as  submitted 
did  not  authorize  a  subscription  unless  a  million 
of  dollars  were  previously  subscribed  by  other 
parties;  that  other  parties  not  having  subscribed 
that  amount  the  authorities  of  the  corporation 
refused  to  make  the  subscription,  and  that  the 
state  court  on  the  application  of  the  railroad 
company  issued  a  mandamus  and  compelled  the 
authorities  of  the  corporation  to  make  the  sub- 
scription and  issue  the  bonds;  that  the  defend- 
ants appealed  to  the  Court  of  Appeals,  where 
the  judgment  of  the  subordinate  court  was  re- 
versed, the  Court  of  Appeals  holding  that  the 
corporation  had  no  authority  to  subscribe  for  the 
stock  or  to  issue  the  bonds  until  $1,000,000  had 
been  subscribed  by  other  parties ;  that  the  action 
was  thereupon  redocketed  and  a  rule  laid  upon 
the  railroaa  company  to  redeliver  the  bonds  to 
the  defendants  to  be  canceled ;  that  the  railroad 
company  in  the  mean  time  deposited  fortf -eight 
of  the  bonds  with  an  agent  with  directions  to 
sell  the  same  for  their  benefit;  thai  before  the 
bonds  were  negotiated  or  transferred  they,  the 
defendants,  obtained  an  injunction  and  an  order 
of  court  that  the  same  should  be  deposited 
with  a  receiver  of  the  court  to  be  sold,  and  that 
the  proceeds  should  be  applied  under  the  order 
of  the  court,  and  the  defendants  allege  that  the 
action  is  still  pending  and  that  the  order  of  the 
court  was  never  obeyed;  that  the  bonds  de- 
scribed in  the  declaration  are  a  portion  of  those 
bonds,  and  that  the  plaintiff,  when  the  bonds 
in  suit  were  transferred  to  him,  well  knew  of 
the  pendency  of  said  actions  and  of  the  judg- 
ments and  orders  therein,  and  that  the  bonds 
had  been  issued  under  and  by  virtue  of  said 
writ  of  mandamus. 

II.  That  the  cause  of  action  did  not  accrue  to 
the  plaintiff  within  five  years  next  before  the 
action  was  commenced. 

To  the  first  special  plea  of  the  defendant  the 
plaintiff  filed  a  replication,  in  which  he  denied 
that  he  had  any  knowledge,  notice,  or  informa- 
tion whatever,  before  or  at  the  time  the  bonds 
were  transferred  to  him,  of  the  pendency  of 
said  supposed  actions,  or  any  or  either  of  them, 
or  of  tiie  supposed  judgments  or  orders  in  those 
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actions,  or  that  said  bonds  had  been  issued  un- 
der or  by  virtue  of  the  said  writ  of  maiidamus, 
in  manner  and  form  as  the  defendants  have 
alleged  and  tendered  an  issue,  and  the  defend- 
ants demurred  to  the  replication  and  the  plaint- 
iffs joined  in  demurrer. 

On  the  other  hand,  the  plaintiffs  demurred  to 
the  second  plea  of  the  defendants  and  the  de- 
fendants joined  in  demurrer,  so  that  both  pleas 
terminated  in  an  issue  of  law  for  the  decision 
of  the  court;  and  the  court  overruled  the  de- 
murrer of  the  defendants  to  the  replication  of 
the  plaintiff  and  sustained  the  demurrer  of  the 
plaintiff  to  the  second  plea  of  the  defendants, 
and  gave  judgment  for  the  plaintiff  in  the  sum 
of  $3,630.06,  being  the  amount  of  the  debt  de- 
manded in  Uie  declaration.  Dissatisfied  with 
the  judgment  of  the  court,  the  defendants  sued 
out  a  writ  of  error  and  removed  the  cause  into 
this  court. 

Three  errors  are  assigned  by  the  original  de- 
fendants: (1)  That  the  court  erred  in  rendering 
judgment  for  the  plaintiffs,  as  the  court  had  no 
jurisdiction  of  the  case.  (3)  That  the  court 
erred  in  overruling  the  demurrer  of  the  de- 
fendants to  the  replication  of  the  plaintiff  filed 
to  their  first  special  plea.  (3)  That  the  court 
erred  in  sustaining  the  demurrer  of  the  plaint- 
iff to  the  second  plea  of  the  defendants. 

Jurisdiction  of  the  case  is  denied  by  the  de- 
fendants, because,  as  they  insist,  the  suit  is 
founded  on  a  cause  of  action  which  could  not 
properly  be  removed  from  the  state  court  into 
the  circuit  court,  where  the  judgment  was  ren- 
dered, but  the  objection  is  not  well  founded,  as 
will  be  seen  by  reference  to  the  12th  section  of 
the  Judiciary  Act  and  the  amendatory  Act  un- 
der which  the  removal  in  this  case  was  made. 
Where  a  suit  is  commenced  in  any  state  court, 
in  which  there  is  a  controversy  between  a  citi- 
zen of  the  State  in  which  the  suit  is  brought 
and  a  citizen  of  another  Slate,  and  the  matter 
in  dispute  exceeds  the  sum  of  $500,  exclusive 
of  costs,  such  citizen  of  another  State,  whether 
he  be  plaintiff  or  defendant,  if  he  will  make  and 
file  in  such  state  court  an  affidavit  stating  that 
he  hns  reason  to  and  does  believe  that  from 
prejudice  or  local  influence  he  will  not  be  able 
to  obtain  justice  in  such  state  court,  may,  at 
any  time  before  the  final  hearing  or  trial  of  the 
suit,  file  a  petition  in  such  state  court  for  the 
removal  of  the  suit  into  the  next  Circuit  Court 
of  the  United  Sutes,  to  be  held  in  the  district 
where  the  suit  is  pending.  Authority  to  remove 
such  a  suit  is  given  by  that  Act  to  the  plaintiff 
as  well  as  to  the  defendant,  but  the  further  pro- 
vision is  that  the  party  desiring  to  exercise  the 
privilege,  must  offer  good  and  sufficient  surety 
that  he  will  enter  in  such  court,  on  the  first  day 
of  its  session,  copies  of  all  process,  pleadings, 
dei)Ositions,  testimony,  and  other  proceedings 
in-said  suit,  and  that  he  will  do  such  other  ap- 
propriate acts  as  are  recjuired  by  law  to  be  done 
for  the  removal  of  a  suit  from  a  state  court  into 
a  Federal  Court.     14  Stat,  at  L.,  559. 

Evidence  that  the  plaintiff  complied  with 
those  conditions,  it  is  conceded,  is  exhibited  in 
the  record,  but  the  precise  objection  is  that  the 
cause  of  action  is  not  one  cognizable  in  the  cir- 
cuit court  under  any  circumstances,  and  refer- 
ence is  made  to  the  11th  section  of  the  Judi- 
ciary Act  to  support  that  proposition.  By  that 
section  it  is  provided  that  no  district  or  circuit 
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court  shall  have  cognizance  of  any  suit  to  re- 
cover the  contents  of  any  promissory  note,  or 
other  chose  in  action  in  favor  of  an  assignee, 
unless  such  suit  might  have  been  prosecuted  in 
such  court  to  recover  the  said  contents  if  no  as- 
signment had  been  nlade,  except  in  cases  of  for- 
eign bills  of  exchange. 

All  of  the  bonds  were  made  payable  to  the 
order  of  the  railroad  company,  and  each  was 
assigned  by  a  writing  on  the  back  of  the  instru- 
ment to  bearer  by  the  company,  and  the  pay- 
ment of  principal  and  interest  was  guarantied 
by  the  obligees  in  the  bond.  Neither  bonds  of 
the  kind  nor  the  coupons  annexed,  where  they 
are  made  payable  to  bearer  or  are  indorsed  to 
bearer  by  the  original  obligees  or  payees,are  re- 
garded as  falling  within  the  prohibition  of  the 
11th  section  of  the  Judiciarv  Act,  as  they  pass 
from  one  holder  to  another  by  delivery  without 
any  formal  assignment,  as  has  been  held  by  this 
court  in  several  cases,  to  which  reference  is 
made  for  the  reasons  upon  which  the  rule  is 
founded.  White  v.  R.  R„  21  How.,  676  [62 
U.  S.,  XVI.,  2221;  Thomson  v.  Lm  QmrUy,  8 
Wall.,  381  [70  U.  8..  XVIII.,  178]. 

Suppose,  however,  the  rule  is  otherwise,  still 
the  objection  must  be  overruled,  as  the  suit  was 
not  originally  commenced  in  the  circuit  court. 
Suits  may  properly  be  removed  from  a  state 
court  into  the  circuit  court  in  cases  where  the 
jurisdiction  of  the  circuit  court,  if  the  suit  had 
been  originally  commenced  there,  could  not 
have  been  sustained,  as  the  12th  section  of  the 
Judiciary  Act  does  not  contain  any  such  re- 
striction as  that  contained  in  the  11th  section  of 
the  Act  defining  the  original  jurisdiction  of  the 
circuit  courts.  Since  the  decision  in  the  case 
of  BushneU  v.  Emnedy,  9  Wall..  387  [76  U.  8., 
XIX.,  7861,  all  doubt  upon  the  subject  is  re- 
moved, as  It  is  there  expressly  determined  that 
the  restriction  incorporated  in  the  11th  section 
of  the  Judiciary  Act  has  no  application  to  cases 
removed  into  the  circuit  court  from  a  state  court, 
and  it  is  quite  clear  that  the  same  rule  must  be 
applied  in  the  construction  of  the  subsequent 
Acts  of  Congress  extending  that  privilege  to 
other  suitors  not  embraced  in  the  12th  sec- 
tion of  the  Judiciary  Act.  1  Stat,  at  L,  79. 
Such  a  privilege  was  extended  by  the  12th  sec- 
tion of  the  Judiciary  Act  only  to  an  alien  de- 
fendant, and  to  a  defendant,  citizen  of  another 
State,  when  sued  by  a  citizen  of  the  Slate  in 
which  the  suit  is  brought,  but  the  privilege  was 
much  enlarged  by  subsequent  Acts,  and  the  Act 
in  question  extends  it  to  a  plaintiff  as  well  as  to 
a  defendant,  where  the  controversy  is  between 
a  citizen  of  the  State  where  the  suit  is  brought 
and  a  citizen  of  another  State,  if  the  matter  in 
dispute  exceeds  the  sum  of  $500,  exclusive  of 
costs,  which  shows  that  the  jurisdiction  of  the 
circuit  court  in  this  case  was  beyond  controversy. 

III.  Express  authority  to  subscribe  for  the 
stock  of  the  railroad  company,  and  to  issue  the 
bonds  in  payment  for  the  same,  was  conferred 
upon  the  corporation  defendants  by  the  28th 
section  of  the  Act  incorporating  the  railroad 
company,  subject  to  the  conditions  therein  pre- 
scritied,  that  the  proposition  to  subscribe  for  the 
stock  should  be  submitted  to  the  qualified 
voters  of  the  corporation,  and  the  same  section 
points  out  the  steps  to  be  pursued  by  the  proper 
authorities  to  take  the  sense  of  the  voters  upon 
the  subject.    Authority  was  conferred  by  the 
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legislative  Act  upon  the  corporation  defendants 
to  issue  bonds  to  the  amount  of  $150,000,and  Uie 
plea  alleges  that,  by  virtue  thereof,  they  issued 
one  hundred  and  fifty  bonds,  each  of  $1,000, 
payable  in  thirty  years  from  date,  with  coupons 
or  interest  warrants  annexed  providing  for  the 
payment  of  the  interest  semi-annually  at  the  rate 
of  six  per  centum  per  annum.  They  bear  the 
corporate  seal  of  the  City  and  are  signed  by  the 
mayor,  and  are  countersigned  by  the  clerk,  each 
bond  containing  on  its  face  a  certificate  that  it 
was  issued  in  part  payment  of  the  sobacription 
of  $150,000,  bv  the  City  of  Lexington,  to  the 
capital  stock  oi  the  railroad  company,  by  order 
of  the  mayor  and  council  of  said  City,  as  au- 
thorized by  a  vote  of  the  people  taken  in  pur- 
suance of  the  before  mentioned  Act  of  the  Gen- 
eral Assembly  of  the  State.  Sess.  Acta  (Ky.), 
1852,  p.  786.  Issued  by  authority  of  law,  as 
the  bonds  purport  to  have  been,  and  being,  by 
the  regular  indorsement  thereof,  made  payable 
to  bearer,  they  lawfully  circulated  from  holder 
to  holder  bv  delivery,  and  the  plaintiff  having 
purchased  tour  of  the  number  in  market  overt, 
became  the  lawful  indorsee  and  holder  of  the 
same,  together  with  the  coupons  annexed,  and 
the  interest  secured  by  the  coupons  being  un- 
paid he  instituted  the  present  suit  to  recover  the 
amount.  Evidently,  the  prima  fcbde  presump- 
tion in  such  a  case  is  that  the  holder  acquired 
the  bonds  before  they  were  due,  that  he  paid  a 
valuable  consideration  for  the  same,  and  that 
he  took  them  without  notice  of  any  defect  which 
would  render  the  instruments  invalid.  Impliedly 
the  plea  admits  that  the  bonds  were  purchased 
before  they  were  due,  and  that  the  plaintiff  paid 
a  valuable  considieration  forthesame;  buMhede- 
fendants  allege  that  he  took  the  same  with  notice 
of  the  irregularities  in  issuing  the  same,  as  set 
forth  in  the  plea,  and  they  rely  on  those  allega- 
tions as  a  complete  defense  to  the  action,  but  Uie 
replication  traversed  the  averment  of  the  notice 
and  tendered  an  issue  to  the  country,  aod  the 
defendants,  by  demurring  to  the  replication,  con- 
fessed that  the  alle^j^ations  of  the  plea  in  that  be- 
half were  untrue,  and  that  the  plaintiff  was  the 
bona  fide  holder  of  the  bonds  without  notice  of 
the  alleged  defects  in  the  inception  of  theinatru- 
ments. 

Coupons  attached  as  interest  warrants  to  bonds 
for  the  payment  of  money,  lawfully  iasued  by 
municipal  corporations,  as  well  as  the  bonds  to 
which  tliey  are  attached,  when  thev  are  paya- 
ble to  order  and  are  indorsed  in  blank  or  are 
made  payable  to  bearer,  are  transferable  by  de- 
liverv  and  are  subject  to  the  same  rules  and 
regulations,  so  far  as  respects  the  title  and  rights 
of  the  holder,  as  negotiable  bills  of  exchange 
and  promissory  notes.  Holders  of  such  instru 
ments.  if  the  same  are  indorsed  in  blank  or  are 
payable  to  bearer,  are  as  effectually  shielded 
from  the  defense  of  prior  equities  between  the 
original  parties,  if  unknown  to  them  at  the  time 
of  the  transfer,  as  the  holders  of  any  other  class 
of  negotiable  instruments.  Moron  v.  Miam 
Co,,  2  Black,  722  [67  U.  8..  XVU.,  8431;  Mer 
cer  Co,  V.  Hcbckett,  1  Wall.,  83  [68  U.  S.,  XVII.. 
548]. 

Admitted,  as  it  is.  that  the  corporation  de- 
fendants possessed  the  power  to  subM^ribe  for  the 
stock  and  to  issue  the  bonds,  it  is  clear  that  the 
plaintiff  is  entitled  to  recover  upon  the  merits,  as 
the  repeated  decisions  of  thia  court  have  t»iai'- 
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lished  the  rule  that  when  a  corporation  has  power 
under  any  circumstances  to  issue  negotiable  se- 
curities the  bona  fide  holder  has  a  right  to  pre 
sume  that  they  were  issued  under  the  circum 
stances  which  give  the  reauisite  authority,  and 
that  the^  are  no  more  liable  to  be  impeached 
for  any  infirmity  in  the  hands  of  such  a  holder 
than  any  other  commercial  paper.  Oelpeke  v. 
Dubuque,  1  Wall..  203  [68  U.  8.,  XVII..  525]; 
Knox  Co.  V.  AitpinwaU,  21  How.,  589  [62  U.  8., 
XVI. ,  2081 ;  8upervi9ors  ▼.  Schenck,  5  Wall. . 
784  [72  U.  8.,  XVIIL.  559];  BmOl  v.  Jeffer- 
9onmUe,  24  How..  299  [65  U.  S.,  XVI.,  671]- 

IV.  Actions  on  simple  contracts  are  barred 
by  the  limitation  law  of  that  State  unless  com- 
menced within  live  years  next  after  the  cause 
of  action  accrued,  and  the  second  plea  was  filed 
as  a  bar  to  the  action  under  that  section  of  the 
Statute  of  Limitations,  but  the  bonds  described 
in  the  declaration  are  specialties  not  falling 
within  that  section  of  the  statute.  On  the  con- 
trary, suits  upon  bonds  may  be  maintained  if 
commenced  at  any  time  within  fifteen  years 
next  after  the  cause  of  action  accrued,  and  it  is 
well  settled  law  that  a  suit  upon  a  coupon  \s  not 
barred  by  the  Statute  of  Limitations  unless  the 
lapse  of  time  is  sufficient  to  bar  also  a  suit  upon 
the  bond,  as  the  coupon,  if  in  the  usual  form, 
is  but  a  repetition  of  the  contract  in  respect  to 
the  interest,  for  the  period  of  time  therein  men 
tionedi  which  the  bond  makes  upon  the  same 
subject,  being  given  for  interest  thereafter  to  be- 
come due  upon  the  bond,  which  interest  is  par- 
cel of  the  bond  and  partakes  of  its  nature  and 
is  not  barred  by  lapse  of  time  except  for  the  same 
period  as  would  bar  a  suit  on  the  bond  to  which 
it  was  attached.  2  R.  8.  (Ky.),  126  and  127; 
Tha  aty  V.  Lamson,  9  Wall..  488  [76  U.  8.. 
XIX.,  7291.  Coupons  are  substantially  but 
copies  of  the  stipulation  in  the  body  of  the  bond 
in  respect  to  the  interest,  and  are  so  attached  to 
the  bond  that  they  may  be  cut  off  by  the  holder 
as  matter  of  convenience  in  collecting  the  inter- 
est, or  to  enable  him  to  realize  the  interest  due 
or  to  become  due  by  negotiating  the  same  to 
bearer  in  business  transactions  without  the 
trouble  of  presenting  the  bond  every  time  an  in- 
stallment of  interest  falls  due. 

For  these  reasons,  we  are  of  the  opinion  that 
the  ruling  of  the  circuit  court  was  correct. 

Judgment  affirmed. 

Cited -aO  Wall.,  687 :  94  U.  8.,  806 :  97  U.  S.,  109 ;  98 
n.  8..  473,  474 ;  106  U.  S.,  599. 666 :  1 10  U.  8.,  91 :  6  Dill. 
17:i,  660:  8  Wood.  874:  2  Low.,  649:  2  McCrary.  606 
13  Blatchf ..  247,  487 ;  15  Biatchf .,  158 ;  17  Blatcbf..  8 
19  Minn.,  299;  U  Kan.,  209:  88  N.  Y.,  61;  54  Mo.,  74. 
15  Am.  Kep.,  683  (49  Ga..  462):  18  Am.  Uep..  257  (64 
Me.,  254) ;  4L  Am.  Uep.,  232.  287  (28  Minn.,  291). 


A.  W.  NORCROSS.  F.  W.  PERKINS  and  R. 
F.  HERSEY,  Libelants,  Apple,, 

V. 

THE  STEAMBOAT  LAURA,    her  Tackle, 
etc.,  Locns  Fkigerio  et  al..  Claimants. 

(See  8.  C,  **  The  Laura,**  14  Wall..  83&-345.) 

Veaed,  when  derelict — lost  in  attempting  to  save  her. 

1.  Where  a  master  and  crew  abandoned  the  ves- 
sel for  the  safety  of  their  lives,  and  her  coadltion 
was  one  of  ^reat  peril,  another  vessel  had  a  riflrht  to 
interfere  to  save  ber. 


2.  If  the  imperiled  vessel  is  lost  in  the  attempt  to 
save  her,tbe  vessel  attempting  to  save  her  is  not  lia- 
ble for  such  loss,  if  the  master  of  the  latter  vessel 
acted  in  good  faith  and  with  reasonable  Judgment 
and  skill. 

[No.  120.] 
Argued  Feb.  16,  1879,      Decided  Mwr.  4.  187t, 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  Louisiana. 

The  appellants  filed  in  the  District  Court  for 
the  Eastern  District  of  Louisiana,  a  libel  in  rem 
against  the  steamboat  Laura,  and  in  personam 
against  Louis  Frigerio,  her  owner,  in  a  cause 
of  damage  f6r  a  maritime  tort,  whereby  the 
steamboat  W.  B.  Savory  and  freight,  the  prop- 
erty of  the  libelants,  became  a  total  loss. 

A  claim  for  the  vessel  was  filed  by  Louis  Fri- 
gerio, who  also  interposed  an  answer  to  the  libel. 

Testimony  was  taken  on  the  part  of  the  libel- 
ants and  claimants;  and  June  15,  1866,  the  dis- 
trict court  entered  a  decree  in  favor  of  the  libel- 
ants for  the  sum  of  $4,000,  with  interest  and 
costs,  against  the  steamer  Laura  and  against 
Louis  J.  Frigerio,  her  owner,  in  personam,  and 
rendered  judgment  for  that  amount  on  the  stip- 
ulation substituted  for  the  vessel. 

The  claimants  and  sureties  thereupon  ap- 
pealed to  the  circuit  court,  when  additional  tes- 
timony was  taken  on  behalf  of  the  claimants. 
May  20,  1870,  the  circuit  judge  entered  a  de- 
cree reversing  the  decree  of  the  district  court 
and  directing  that  the  libel  be  dismissed,  and 
that  the  libelants  pay  costs  in  both  courts. 

Messrs.  J.  Hubley  Ashton  and  E.  C.  BUI- 
ing$,  for  appellants. 

Mr.  Thomas  J.  Durant*  for  appellees. 

Mr.  Justice  Miller  delivered  the  opinion  of 
the  court: 

The  appellants,  who  were  libelants  in  the  Dis- 
trict Court  for  the  Eastern  District  of  Louisi- 
ana, brought  their  suit  in  admiralty  against  the 
steamboat  Laura,  and  against  her  owner,  Louis 
Frigerio.  The  libel  alleges  that  they  were  the 
owners  of  the  steamboat  W.  B.  Savory,  and  that 
when  said  vessel  was  lying  at  anchor  in  Lake 
Pontchartrain,  near  Lake  Port,  and  within  half 
a  mile  of  the  shore;  and  when  she  was  neither 
abandoned  nor  in  need  of  assistance, The  Laura, 
under  the  direction  and  at  the  instance  of  said 
Frigerio,  did  wrongfully  take  her  from  her  an- 
chora^  and  tow  her  out  into  the  lake,  and 
then  sink  her. 

Frigerio  answered  for  himself  and,  as  claim- 
ant of  The  Laura,  sets  up  that  The  Savory  was 
in  a  sinking  condition,  abandoned  by  her  offi- 
cers and  crew,  and  that  in  an  effort  to  save  her 
by  towing  her  to  a  place  of  safety,  she  capsized 
and  sank;  that  this  result  was  without  fault  on 
his  part  or  of  the  officers  of  The  Laura, but  was 
the  result  of  a  severe  gale  and  of  the  crippled 
condition  of  The  Savory. 

Some  attempt  is  made  to  show  that  The  Laura 
and  The  Savory  were  rival  vessels  in  the  same 
trade,  and  that  the  result  was  due  to  the  wish 
of  the  owner  or  the  master  of  The  Laura  to  re- 
move a  competitor  in  business.  But  of  this  there 
is  nothing  but  suspicion.  On  the  contrary, 
there  is  strong  evidence  that  the  master  of  The 
Laura,  who  controlled  her  entirely  in  the  mat> 
ter,  though  her  owner  was  on  board,  was  gov- 
erned by  a  sincere  wish  to  afford  all  the  relief 
he  could  to  The  Savory  and  her  passengers  and 
crew. 
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It  is  also  areued  that  the  master  showed  a  cul- 
pable want  of  skill  and  judgment  in 'attempting 
to  carry  The  Laura  across  Uie  lake  insteiul  of 
trying  to  get  her  into  the  mouth  of  the  old  or 
new  canal  within  a  mile  or  two  of  where  she 
was  abandoned.  But  though  there  is  Some  ap- 
parent conflict  of  testimony  on  this  point,  we 
are  satisfied  that  the  master  of  The  Laura  was 
justified  in  assuming  that  in  such  a  gale  as  was 
then  blow  in  j^,  it  was  more  dangerous  to  attempt 
to  land  her  m  either  canal  than  to  tow  her  across 
the  lake  to  calmer  water  and  a  safe  harbor  on 
the  other  side. 

The  only  question  of  any  doubt  in  the  case 
arises  on  his  right  to  interfere  at  all  to  save  the 
vessel.  The  libelants  deny  this  right  on  two 
grounds :  1  .that  she  was  safe  where  she  was ;  and 
2,  (hat  the  master  of  The  Laura  was  distinctly 
informed  by  the  master  of  The  Savory  that  he 
was  going  ashore  to  get  a  tug  to  relieve  her. 

1.  In  rpgard  to  the  condition  of  the  vessel  at 
the  time  The  Laura  took  her  in  tow,  we  are  of 
opinion  that  it  justified  the  belief  that  she  would 
sink  in  a  short  time  if  left  alone. 

The  Savory  was  on  her  way  on  Friday  night 
from  Tangipahoa  River  to  the  railroad  depot, 
when  a  severe  gale  came  up  and  compelled  her 
to  auchor  a  mile  or  two  from  the  shore  and  some 
five  or  six  miles  from  the  railroad  landing.  She 
had  in  tow  some  rafts  of  timber,  from  which 
she  had  to  cut  loose  to  save  herself.  About 
three  o'clock  on  the  morning  of  Saturday,  the 
gale  became  very  strong. 

In  this  condition  she  was  at  anchor,  but  with 
such  danger  of  sinking  that  the  utmost  anxiety 
prevailed  among  her  officers,  crew  and  the  few 
passengers  on  board,  to  get  ofl!  her.  The  master 
had  hi8  life-boat  made  ready,  and  had  driven 
spikes  around  the  edges  of  a  bale  of  cotton  and  at- 
tached ropes  to  these  for  persons  in  the  water  to 
hold  to  and  swim  or  float  to  shore;  and  he  had 
shown,  in  conversation  and  in  various  other 
ways,  his  extreme  anxiety  for  his  own  personal 
safety  and  that  of  others  on  board.  He  had 
hoisted  the  flag,  union  down ;  and  when  about 
ten  o'clock  a.  m.  The  Laura  came  in  sight,  he 
blew  from  his  whistle  signals  of  distress. 

When  that  vessel  came  within  hail  and  asked 
what  was  wanted,  the  master  replied:  "  Save 
my  passengers  and  crew  "  and  jumped  imme- 
diately on  board,  being  the  third  or  fourth  per- 
son who  did  so.  the  clerk  of  The  Savory  being 
the  first.  On  the  way  from  The  Savory  to  the 
landing,  he  was  heard  to  remark  in  reference 
to  the  vessel,  "there  are  $5,000  gone." 

In  the  face  of  all  this,  he  swears  that  The  Sa- 
vory was  left  by  him  in  a  condition  of  safety. 
He  also  swears  that  he  also  left  on  board  The 
Savory  five  men.  when  the  pilot  and  several 
other  persons  swear  that  not  a  soul  was  left, 
and  that  they  saw  every  one  leave  the  vessel. 

The  pilot  says  that  the  master  did  order  him 
and  two  or  three  men  to  remain ;  but  that  none 
of  them  did  so.  The  master  also  denies  that  he 
knew  the  union  was  down;  but  it  is  proved  that 
he  ordered  it  to  be  so  placed.  He  swears  he 
gave  no  orders  for  signals  of  distress;  but  it  is 
proved  that  he  did.  He  swore  that  he  had  a 
permit  from  the  custom-house  to  carry  passen- 
gers. It  is  shown  that  he  had  none,  in  short, 
he  is  so  fully  contradicted,  and  appears  to  have 
been  so  overcome  with  fear  at  the  time  of  leav 
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ing  the  vessel,  that  but  Utile  credit  can  be  given 
to  any  of  his  statements. 

After  The  Laura  had  landed  her  own  pas- 
sengers and  freight  at  the  railroad  depot,  and 
those  of  The  Savory,  which  occupied  some 
three  hours  from  the'time  she  left  The  Savory, 
she  started  on  her  return  voyage,  and  the  mas- 
ter said  to  Frigerio,  the  owner,  who  had  now 
come  on  board,  that  he  felt  it  to  be  his  duty  to 
go  and  see  if  he  could  save  The  Savory. 

To  this  Frigerio  replied  that  he  was  the  mas- 
ter and  should  do  his  duty.  On  arriving  at  the 
vessel,  they  found  that  her  wheel  house  had 
been  considerably  torn  by  contact  with  The 
Laura  in  taking  ofl  the  passengers  and  crew ; 
that  her  chimneys  were  loosened  and  careened, 
and  that,  though  not  leaking,  the  waves  were 
breaking  over  her  decks  and  some  of  the  water 
getting  mto  the  hold.  In  short,  we  think  the 
master  was  justified  in  concluding  that  her  con- 
dition was  one  of  great  peril, and  Uiat  she  would 
soon  sink  unless  relieved. 

2.  It  is  sworn  by  the  master  of  The  Savory 
that  on  his  way  to  the  railroad  landing  he  told 
the  master  of  The  Laura  that  he  was  going 
ashore  to  get  a  tug  to  bring  his  boat  in.  The 
master  of  The  Laura  swears  that  the  maimer  of 
The  Savory  did  say  that  he  was  going  to  try  to 
get  a  tug  to  bring  The  Savory  out,  to  which  he 
replied  that  he  could  not  get  a  tug  in  the  whole 
basin  that  would  come  and  bring  the  boat  in,  as 
the  weather  was  too  rough. 

This  conversation  evidently  had  reference  to 
the  tugs  in  the  basin  at  the  mouth  of  the  canal, 
and  the  efforts  of  the  master  to  get  a  tug  in  New 
Orleans  were  not  in  pursuance  of  this  conFer- 
sation,  for  he  expressly  says  that  he  saw  The 
Laura  start  with  The  Savory  before  he  left  the 
shore  for  New  Orleans.  This  effort  was  to 
bring  her  back  from  such  a  place  as  The  Laura 
might  have  c*Tried  her  to,  and  shows  that  he 
did  not  think  it  probable  she  could  be  navigated 
without  such  assistance. 

In  the  case  of  E^peranee,  1  Dod.,  46,  the 
claimants  received  a  letter  from  the  master,  who. 
with  the  crew,  had  left  the  vessel, advising  them 
of  the  fact,  and  immediately  sent  proper  per 
sons  to  take  charge  of  her  and  her  cargo.  But 
before  they  arrived  other  salvors  had  taken  the 
vessel  and  finally  brought  her  in  and  libeled  her. 
Sir  W.  Scott  said  it  was  a  clear  case  of  derelict; 
tliere  was,  first,  the  chance  of  the  party  sent  by 
the  claimants  not  finding  her;  and,  secondly, 
that  if  found,  she  would  be  a  complete  wreck. 

In  the  case  of  the  brig  John  O&pin,  Olcott. 
78,  Judge  Betts,  in  considering  a  question  of 
derelict  somewhat  analogous,  said  that  '*  sha 
(the  vessel)  was  apparently  abandoned,  and  if 
lier  crew  might  have  been  absent  to  procure  as- 
sistance from  other  vessels  and  more  force,  their 
ability  to  return  to  the  wreck,  or  the  chance  of 
afforaing  any  aid  after  the  lapse  of  a  few  hour«. 
must,  in^the  then  condition  of  things,  have  been 
most  dubious  contingencies." 

In  The  Goromandel,  1  Swab.,  208.  Dr.  Lush 
ington,in  speaking  of  a  case  very  similar  to  this, 
remarks:  "  It  may  be  perfectly  true  that  the 
master  and  these  fifteen  men,  when  they  had 
got  on  board  The  Young  Frederick,  and  were 
sailing  away  to  Yarmouth,  intended,  if  possible, 
to  employ  steamers  to  go  and  rescue  the  ve«»el 
which  was  at  no  great  distance.  Ihtl  U  not  limi 
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the  case  every  day?  A  master  aod  crew  aban- 
don a  vessel  for  the  safety  of  their  lives;  he  does 
not  contemplate  returninsr  to  use  his  own  exer- 
tions, but  the  master  hardly  ever  abandons  a 
vessel  on  the  coast  without  the  intention,  if  he 
can  obtain  assistance,  to  save  his  vessel.  That 
does  not  take  away  from  the  legal  character  of 
derelict."  This  language  applies,  with  a  precis- 
ion remarkable,  to  the  case  before  us.  And  the 
casual  observation  of  the  master  abandoning  the 
vessel  in  great  fear  of  his  own  immediate  per- 
sonal safety,  that  he  designed  to  get  a  tug  to 
bring  his  boat  in,  is  of  the  class  of  intentions  re- 
ferred to  by  Dr.  Lushington  above,  and  that  he 
made  no  response  to  the  reply  of  the  captain  of 
The  Laura,  that  he  could  get  no  tug  to  try  it  in 
such  rough  weather,  shows  the  truth  of  Dr. 
Lushington's  remarks. 

We  think  that  the  master  of  The  Laura  was 
authorized  to  conclude  that  The  Savory  was  in 
a  condition  of  immediate  peril,  and  abandoned 
so  far  as  any  timely  effort  to  save  her  was  con- 
templated; that  he  acted  in  good  faith,and  with 
reasonable  judgment  and  skill,  and  that,  there- 
fore, the  libel  of  appellants  was  properly  dis- 
missed by  the  circuit  court. 

Ihe  decree  is,  accordingly,  affirmed. 

Clted-8  Wood,  113. 


UNITED  STATES,  PCff.  in  Err,, 

ONE  HUNDRED  BARRELS  DISTILLED 
SPIRITS.  John  Hendbbson,  Claimant. 

(See  B.C..  "  Htndtrson*n  DtstiOed  Spirits,''  14  Wall., 

44-09.) 

Jury,7u>iD  waived— forfeiture — payment  of  duties, 
uTien  no  defeTise  to  sale  of  the  property — re- 
moval to  bonded  warehouse — inspection  of  dis- 
tilled spirits. 

1.  Parties  may  enter  into  a  stipulation  waiving' 
a  jury,  and  submit  tho  case  to  the  oourt  upon  an 
agreed  statement  of  facts,  althouffb  there  is  no 
lef  lalatlve  provision  for  walvinflr  a  fury. 

2.  Where  a  forfeiture  is  made  absolute  by  statute, 
tbe  decree  of  condemnation  when  entered  relates 
back  to  and  takes  date  from  tbe  time  of  tbe  com- 
mission of  the  wrongful  acts,  and  not  from  the 
date  of  the  decree. 

3.  Subsequent  payment  of  the  duties  Is  no  de- 
fense to  an  Information  for  a  forfeiture  founded 
upon  antecedent  wrongful  acts,  in  cases  where  the 
forfeiture  is  made  absolute  by  the  Act  of  Con- 
irress. 

4.  It  is  not  in  the  power  of  the  offender  to  defeat 
tbe  forfeiture  by  any  subsequent  transfer  of  the 
property,  even  to  a  "bona  jUU  purchaser  for  value, 
without  notice  of  tbe  wrongrful  acts  committed  by 
the  former  owner. 

6.  A  removal  of  spirits  from  the  place  where  dis- 
tilled, to  a  bonded  warehouse,  to  defraud  tbe  Unit- 
ed States  of  the  tax.  is  illegal,  and  the  spirits  re- 
moved are  forfeited. 

6.  All  distilled  spirits  before  being  removed  from 
the  distillery  are  required  to  be  Inspected  and 
srauged,  and  penalties  are  imposed  in  case  they  are 
removed  without  a  compliance  with  those  require- 
ments. 

[No.  104.] 
Argued  Feb.  9, 1872.      Decided  Mar.  18,  1872. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Missouri. 
The  case  is  stated  by  the  court. 
Messrs.  B.  H.  Bristow,  Solicitor- Gen.,  and 
and  C.  H.  Hill^Aw^.  AttyOen.,  for  y^ainliff 
in  error. 

See  14  Wall. 


Messrs  J.  A.  Oarfleld  and  L.  A.  Sheldon, 
for  defendant  in  error. 

Mr.  Justice  ClilFord  delivered  the  opinion 
of  the  court. 

Distilled  spirits,  upon  which  no  tax  had  been 
paid  according  to  law  were,  by  the  82d  section 
of  the  Act  of  the  18th  of  July,  1866,  subject  to 
a  tax  of  $2  on  each  and  every  proof  gallon,  to 
be  paid  by  the  distiller,  owner,  or  any  person 
having  possession  thereof,  and  the  same  sec- 
tion provided  that  the  tax  shall  be  a  lien  on  the 
spirits  distilled,  and  on  tbe  distillery  used  for 
distilling  the  same,  with  the  stills,  vessels  fixt- 
ures, and  tools  therein,  etc.  14  Stat,  at  L.,  157. 
Express  provision  is  also  made  by  the  14th  sec- 
tion of  that  Act.  that  all  goods  or  commodities, 
for  or  in  respect  whereof  any  tax  is  or  shall  be 
imposed,  or  any  materials,  utensils  or  vessels 
proper  or  intended  to  be  made  use  of  for  or  in  the 
making  of  such  goods  or  commodities,  in  case 
they  shall  be  removed  or  shall  be  deposited  or 
concealed  in  any  place  with  intent  to  defraud 
the  United  States  of  such  tax,  or  any  part 
thereof,  shall  be  forfeited.  14  Stat,  at  L.,  151. 
Certain  alterations  are  made  in  each  of  those 
provisions  by  the  14th  section  of  the  Act  of  the 
2d  of  March,  1867,  but  the  alterations  are  not 
material  to  the  present  case,  as  the  same  sec- 
tion provides  that  the  new  provision  shall  not 
exclude  any  other  remedy  or  proceeding  pro- 
vided- by  law,  which, beyond  all  doubt,1eaves  in 
full  operation  the  14th  section  of  the  prior  Act. 
14  Stat.  atL.,  481. 

Regular  seizure  of  the  one  hundred  barrels  of 
distilled  spirits  in  question  was  made  on  the  first 
day  of  September,  1868,  by  the  collector  of  the 
district,  as  alleged  in  the  information,  and  the 
record  shows  that  the  information  was  duly 
filed  by  the  district  attorney  on  the  7th  of  the 
same  month,  in  the  District  Court  of  the  United 
States  for  the  district  where  the  seizure  was 
made.    Being  a  seizure  on  land,  the  claimant 
was  entitled  to  a  trial  by  jury,  but  he  appeared 
and  the  parties  entered  into  a  stipulation  waiv- 
ing a  jury  and  submitted  the  case  to  the  court 
upon  an  agreed  statement  of  facts,  as  they  had 
a  right  to  do,  even  before  anj^  legislative  pro- 
vision  was  enacted  for  waivmg^a  jury  by  a 
written  stipulation.    Suydam  v.    Williamson, 
20  How..  434  [61  U.S., XV.,  9801;  U.  8.  v.EUa- 
*>»,16  Pet.,291 ;  Stimpson  v.  RR.  Co.,  10  How., 
829:  CampbeU  v.  Boyreau,  21  How., 224  [62  U. 
S.  XVI.,  96].  Pursuant  to  that  stipulation  the 
parties  were  heard,  and  the  district  court  dis- 
missed the  information  and  rendered  judgment 
for   the  respondent.    Exceptions   were  duly 
taken  by  the  district  attorney  and  he  sued  out  a 
writ  of  error  and  removea  the  cause  into  the 
circuit  court,  where  the  judgment  rendered  by 
the  district  court  was  affirmed,  and  the  United 
States  Uiereupon  sued  out  a  writ  of  error  to  the 
circuit  court  and  removed  the  cause  into  this 
court  for  re-examination. 

Seizure  of  the  spirits  was  made, as  before  ex- 
plained, by  the  Collector  of  Internal  Revenue 
for  the  district,  and  it  is  alleged  in  the  infor- 
mation that  the  collector  still  holds  the  same 
in  bis  possession  and  custody  as  forfeited  to 
the  United  States,  under  the  provisions  in  the 
Act  to  amend  Uie  existing  laws  relating  to  in- 
ternal revenue.  Six  articles,  each  charging  a 
forfeiture  of  the  spirits  in  question,  are  con. 
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taioed  in  the  infonnatioo,  but  in  the  view  of 
the  case  talicn  b^  the  court  it  will  only  be  nec- 
essary to  examine  the  fourth  in  the  series, 
which  is  as  follows: 

That  the  said  one  hundred  barrels  of  spirits 
were  manufactured  at  some  place  within  the 
United  States  to  said  attorney  unknown,  and 
between  the  first  day  of  September,  1866,  and 
the  date  of  said  seizure,  by  some  person  or  per- 
sons to  said  attorney  also  unknown,  and  were 
then  and  there  goods  and  commodities  on 
which  a  tax  was  then  and  there  imposed  by 
the  provisions  of  law,  and  the  same  were  re- 
moved from  the  place  where  distilled,  with  in- 
tent to  defraud  the  United  States  of  such  tax, 
the  same  being  then  and  there  unpaid,  contrary 
to  the  form  of  the  statutes  of  the  said  United 
States  in  such  case  made  and  provided. 

Seasonable  claim  in  due  form  was  made  for 
the  spirits  by  the  defendant,  and  he  appeared 
and  filed  an  answer,  denying  all  the  material 
allegations  of  the  information,  and  tendered  an 
issue  to  the  country,  which  was  joined  by  the 
United  States.  Apart  from  that,  he  also  an- 
swered each  article  separately,  and  in  respect 
to  the  fourth  article  he  denied  that  the  spirits 
in  question  were  removed  from  the  place 
where  distilled  with  intent  to  defraud  the  Unit- 
ed States  of  any  tax  then  and  there  imposed, 
as  alleged  in  the  information. 

Evidently  the  answer  was  precisely  equiva- 
lent to  the  general  issue,  and  made  it  incum- 
bent upon  the  United  States  to  prove  the  charge 
as  alleged,  and  the  effect  of  the  stipulation  sub- 
mitting the  case  to  the  court  was  to  substitute 
the  court  for  the  jury  as  the  tribunal  to  deter- 
mine the  i$iRue  of  fact  presented  in  the  pl^etd- 
ings.  Had  the  stipulation  contained  nothing 
further,  it  is  clear  that  the  evidence  on  the 
one  side  and  the  other  must  have  been  intro 
duced  to  the  court  substantially  as  provided  in 
the  recent  Act  of  Congress  upon  that  subject, 
but  the  parties  went  further  and  stipulated  in 
writing  as  to  what  the  facts  in  the  case  were, 
in  which  stipulation  it  is  agreed  that  the  fourth 
article  in  the  information  is  true,  and  it  is  in- 
sisted by  the  United  States  that  that  stipulation 
is  equivalent  to  a  confession  of  guilt,  and  that 
it  entitles  the  United  States  to  judgment;  and 
the  court  would  certainly  be  of  the  same  opin- 
ion if  that  admission  was  unaccompanied  by 
what  follows  in  the  stipulation  in  the  same  con- 
nection. 

Standing  alone,  it  is  an  admission  that  the 
charge  as  contained  in  the  4th  article  of  the 
information  is  true,  but  it  must  be  read  in  con- 
nection with  what  follows  as  a  part  of  the  same 
stipulation,  and  the  question  is:  whether  the 
qualification  annexed  to  the  admission  that  the 
4th  article  of  the  information  is  true,  changes 
the  aspect  of  the  evidence  and  entitles  the  de- 
fendant to  the  judgment  rendered  in  his  favor 
by  the  subordinate  courts. 

Appended  to  the  admission  that  the  4th  arti- 
ch  in  the  information  is  true,  is  the  statement 
that  the  defendant,  subsequently  to  the  removal 
of  the  spirits  from  the  distillery,  and  before 
their  removal  from  the  bonded  warehouse,  and 
before  the  seizure,  "paid  the  tax  on  said  spirits, 
and  that  he  was  a  bona  fide  and  innocent  pur- 
chaser;" and  the  question  is.whether  that  state- 
ment, appended  as  it  is  to  the  admission,  quali- 
fies the  language  of  the  admii^sion  in  such  a 


way  that  the  adminion  does  not  establish  the 
truth  of  the  charge  contained  in  the  4lli  article 
of  the  information. 

Due  weight  must  also  be  given  to  certain  other 
facts  stated  in  the  stipulation  in  determining 
the  question  whether  the  judgment  for  the  de- 
fendant was  correct  or  incorrect.  He  was  not 
the  purchaser  from  the  United  States,  nor  have 
the  United  States  ever  sold  the  spirits  in  ques- 
tion, but  the  agreed  statement  also  shows  that 
he  purchased  the  spirits  while  they  were  m  a 
bonded  warehouse  in  New  Orleans,  after  the 
same  had  been  placed  therein  by  the  owner  of 
the  distillery  at  which  the  same  were  distilled; 
that  he  paid  the  tax  due  on  the  spirits  to  the 
collector,  and  removed  the  same  from  the  ware- 
house according  to  law,  without  any  knowledge 
on  his  part,  at  any  time  before  the  seizure,  of 
any  fraud,  either  actual  or  alleged,  on  the  part 
of  the  distiller;  that  the  spirits  were  manufact- 
ured and  distilled  at  a  certain  distillery  in  that 
district,  in  the  months  of  May  and  June,  prior 
to  the  seizure,  by  the  person  therein  named,  by 
the  use  and  means  of  certain  boilers,  stills  and 
other  vessels  of  which  the  distiller  was  super- 
intendent and  owner,  and  the  parties  agree  to 
the  effect  that  all  the  acts  averred  in  the  5tb  and 
6lh  articles  of  the  information  as  having  been 
done  in  respect  to  the  spirits  in  question  by 
some  person  unknown  are  true,  when  the  aver- 
ments are  applied  to  the  person  named  in  the 
agreed  statement  as  the  manufacturer  and  dis- 
tiller  of  the  said  spirits. 

Four  material  ingredients  are  involved  in  the 
charge  contained  in  the  4th  article  of  the  in- 
formation: (1)  That  the  spirits  were  maDufact 
ured  at  some  place  within  the  United  States, 
between  the  day  therein  named  and  the  date  of 
the  seizure.  (2)  That  the  spirits  were  then  and 
there  goods  and  commodities  on  which  a  tax 
was  imposed  by  some  provision  of  law  then  in 
force.  (8)  That  the  spirits  were  removed  from 
the  place  where  distilled  with  intent  to  defraud 
the  United  States  of  such  tax.  (4)  That  the  tax 
was  unpaid  at  the  time  the  spirits  were  so  re 
moved,  with  such  fraudulent  mtent. 

Bevond  all  doubt  the  admission  that  the  4th 
article  is  true  is  a  conclusive  admission  that  each 
and  every  one  of  the  well  pleaded  allegaHoni 
which  it  contains  are  also  true,  which,  standing 
alone,  would  certainly  be  a  confesraon  on  iht 
record  that  the  property  is  subject  to  forfeiture. 
unless  it  can  be  shown  that  the  4th  arUcJe  is 
the  information  is  insufi^dent  in  law  to  warrant 
a  judgment  in  favor  of  the  United  States. 

Viewed  in  that  light,  as  the  admission  rwast 
be,  the  next  question  is:  whether  the  statemen: 
appended  to  the  admission  is  sufilcieat  u>  saw 
the  property  from  condemnation  in  the  possix 
sion  of  the  defendant.    Properly  analjsed  ihe 
statement  appended  to  the  adnusaion  oootaiDt 
two  averments  in  avoidance  of  the  oonaequenoa 
which  would  otherwise  follow  from   the  ad- 
mitted acts  of  the  antecedent  owner:  (1)  Tiui 
the  defendant  paid  the  tax  subsequent  to  the  n^ 
moval  of  the  spirits  from  the  distillery  and  l)e^ 
fore  Uiey  were  removed  f rcHn  the  bonded  wsir 
house  and  before  the  seizure  bv  the  ooUeob? 
(2)  That  he  was  a  bona  fide  and  innocent  par 
chaser,  without  notice  Uiat  the  spirits  were  fi^- 
feited  as  alleged  in  that  article  of  the  infonns 
tion. 

Where  the  forfeiture  is  made  absolute  ^n 
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statute  the  decree  of  condemnation  when  entered 
rehites  back  to  Uie  time  of  the  commission  of 
the  wrongful  acts,  and  takes  date  from  the 
wrongful  acts  and  not  from  the  date  of  the  sen- 
tence or  decree.  BoberU  v.  WitheraU,  1  8alk., 
223;  B(^mt  ▼.  WUherhead.  12Mod.,  92;  U.  8.  v. 
Bags  of  Coffee,  SCnnch,  898;  U,  8,  v.  The  Mars, 
8  Cranch,  417;  OeUUmv.  Hoyt,  8  Wheat.,  811; 
CcUdweU  V.  U.8.,S  How.,  881 ;  IT!  A  v.  Grundy, 
3Cranch,  388;  Wood  v.  U.  8„  16  Pet.,  842; 
Clifton  "7,  U.  A,  4  How.,  248.  Subseouent pay- 
ment of  the  duties,  therefore,  is  no  defense  to 
an  information  for  a  forfeiture  founded  upon 
antecedent  wrongful  acts,  as  the  effect  of  such 
wrongful  acts,  wnere  the  forfeiture  is  made  ab 
solute  by  statute,  is  to  devest  the  owner  of  all 
property  in  the  goods  seized  and  to  vest  the  title 
to  the  same  in  the  United  St^ies.  in  case  a  prose- 
cution ensues,  and  a  decree  of  condemnation 
follow8,a8  the  decree  of  condemn  atioo  when  en- 
tered by  a  court  of  competent  jurisdiction  re- 
lates back  to  the  date  of  the  wrongful  acts  as 
alleged  and  proved  at  the  trialor  in  the  hearing 
of  the  cause.  Fontaine  v.  Im.  Co.,  11  Johns., 
298;  Kennedy -7,  8trong,  14  Johns.,  *128.  Re- 
peated decisions  of  this  court^have  established 
that  rule  in  all  cases  where  ( he  Yorfeiture  is  made 
absolute  by  the  Act  of  Congress,  and  it  neces- 
sarily follows  that  neither  the  subsequent  pay- 
ment of  the  duties  nor  the  fact  that  the  defend- 
ant is  an  innocent  purchaser,  without  notice  of 
the  wrongful  act^  of  the  antecedent  owner,  con- 
stitutes any  defense  to  the  charge  contained  in 
the  4th  article  of  the  information.  WUkins  v. 
Despard,  5  T.  R.,  112.  Many  such  adjudged 
cases  are  to  be  found  in  the  reported  decisions 
of  this  court,  and  it  must  be  admitted  that  they 
establish  the  rule  beyond  all  doubt,  that  the  for 
feiture  becomes  absolute  at  the  commission  of 
the  prohibited  acts,  and  that  the  title  from  that 
moment  vests  in  the  United  States  in  all  cases 
where  the  statute  in  terms  denounces  the  for- 
feiture of  the  property  as  a  penalty  for  a  viola- 
tion of  law,  without  giving  any  alternative 
remedy,  or  prescribing  any  substitute  for  the 
forfeiture,  or  allowing  any  exceptions  to  its  en- 
forcement, or  employmg  in  the  enactment  any 
language  showing  a  different  intent ;  and  that  in 
all  such  cases  it  is  not  in  the  power  of  the  of- 
fender or  former  owner  to  defeat  the  forfeiture 
by  any  subsequent  transfer  of  the  property,  even 
to  a  bona  fide  purchaser  for  value,  without  notice 
of  the  wrongful  acts  done  and  committed  by 
the  former  owner.  Established  as  that  rule  has 
been  by  the  decisions  of  this  court  for  more  than 
half  a  century,  it  is  insisted  that  it  should  be 
applied  in  the  case  before  the  court,  and  it  is 
difficult  to  see  any  reason  for  rejecting  the  prop- 
osition, as  the  words  of  the  Act  under  which 
the  4th  article  of  the  information  is  drawn,  de- 
nounce the  forfeiture  of  the  property  in  terras 
as  absolute  and  unj^ualifled  as  any  which  can  be 
chosen  in  our  language.  U.  8.  v.  Bags  of  Coffee, 
8  Cranch,  898;  U.  8,  v.  Chrandy,  8  Cranch, 
838.  Goods  and  commodities  falling  within 
that  provision,  it  is  enacted,  shall  be  forfeited 
in  case  they  shall  be  removed  with  intent  to  de- 
fraud the  United  States  of  such  tax,  or  any  part 
thereof,  and  the  language  denouncing  the  for 
feiture  is  explicit  and  absolute  and  without  any 
qualification  whatever.  Compare  the  language 
of  the  Act  of  Congress  with  the  language  em- 
ployed in  the  4th  article  of  the  information  and 
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it  will  be  seen  that  the  charge  against  the  spirits 
is  preferred  in  the  same  language  as  that  em- 
ploved  in  the  Act  of  Confess  denouncing  the 
forfeiture,  as  the  4th  article  alleges  that  the 
spirits  in  question  were  then  and  there  goods 
and  commodities  on  which  a  tax  was  then  and 
there  imposed  by  the  provisions  of  law,  and  that 
the  same  were  removed  from  the  place  where 
distilled  with  intent  to  defraud  the  United  States 
of  such  tax,  the  same  being  then  and  there  un- 
paid: and  the  admission  set  forth  in  the  agreed 
statement  is  that  the  4th  article  of  the  informa- 
tion is  true,  which  is  a  direct  confession  that 
the  prohibited  acts  charged  in  that  article  were 
done  and  committed  at  the  time  and  place  and 
by  the  person  and  in  the  manner  therein  al- 
leged. 

Concede  all  that  and  it  is  clear  that  the 
United  States  are  entitled  to  judgment,  if  it  be 
true  that  the  forfeiture  relates  back  to  the  date 
of  the  wrongful  acts  charged  in  the  informa- 
tion. Escape  from  that  conclusion,  it  would 
seem,  is  impossible,  if  it  be  admitted  that 
the  4th  article  of  the  information  sets  forth  a 
good  cause  of  forfeiture,  and  it  is  clear  that 
the  affirmative  of  that  propostion  must  be  ad- 
mitted, unless  it  be  affirmed  that  the  14th  sec- 
tion of  the  Act  of  Congress,  on  which  it  is 
drawn,  docs  not  provide  for  such  a  forfeiture, 
under  the  circumstances  therein  described. 
Such  a  proposition,  whether  so  intended  or  not, 
is  precisely  equivalent  to  a  demurrer  to  the  4lh 
article  of  the  information  or  to  a  motion  in  ar- 
rest of  judgment  after  verdict;  and  if  so,  then 
it  follows,  as  shown  by  all  the  authorities  upon 
the  subject,  that  everything  well  pleaded  in  the 
4th  article  of  the  information  must  be  taken  as 
true,  which  is  the  exact  admission  contained  in 
the  agreed  statement.  Nothing  can  be  more 
certain  in  legal  investigation  than  that  the  de- 
cree must  have  been  for  the  United  States  if  the 
claimant  had  demurred  to  the  4th  article  of  the 
information,  unless  it  can  be  held  that  the  Act 
of  Congress  denouncing  the  forfeiture  is  un- 
constitutional, as  the  article  in  question  em- 
bodies the  exact  language  of  that  provision, 
and  it  is  equally  certain  that  a  motion  in  arrest 
of  judgment  would  also  have  been  unavailing 
for  the  same  reason,  and  also  because  the  valid- 
ity of  the  Act  of  Congress  is  beyond  all  doubt. 

Congress  possesses  the  power  to  levy  taxes, 
duties,  imposts  and  excises,  and  it  is  as  clear 
that  Congress  may  enact  penalties  and  forfeit- 
ures for  the  violation  of  such  laws  as  it  is  that 
Congress  may  levy  the  taxes  or  duties  or  pass 
laws  for  their  collection,  safe  keeping  and  dis- 
bursement. 

Section  14,  it  is  admitted,  is  broad  enough  in 
its  terms  to  embrace  the  removal  of  spirits,  on 
which  there  is  a  tax,  from  the  place  where  dis- 
tilled, with  intent  to  defraud  the  United  States 
of  the  tax,  but  it  is  suggested  that  another  sec- 
tion of  the  same  Act  requires  that  spirits,  when 
removed  from  the  place  where  distilled,  shall 
l)e  deposited  in  a  bonded  warehouse,  and  that 
the  penalty  imposed  for  a  violation  of  that  re- 
quirement'is  different  from  the  penalty  imposed 
by  the  14th  section  of  the  Act,  and  it  must  be 
admitted  that  the  suggestion  is  correct,  but  it  is 
impossible  to  see  in  what  respect  the  sugges- 
tion tends  to  support  the  views  of  the  delend- 
ant  in  the  present  case. 

Suggestion  is  also  made  that  it  is  not  an  ille- 
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gal  act  to  remove  spiritfi  from  the  place  where 
distilled  to  a  bonded  warehouse,  and  that  also 
is  true,  but  the  corollary  attempted  to  be  drawn 
from  the  two  suggestions  is  a  non  aequitur,  and 
cannot  be  sustained,  which  is  that  the  charge 
that  the  spirits  were  removed  from  the  place 
where  distilled,with  intent  to  defraud  the  United 
States,  cannot  be  true  if  it  appears  that  the 
spirits  were  removed  from  the  distillery  to  a 
bonded  warehouse,  as  the  removal  of  spirits 
from  the  place  where  distilled  to  a  bonded  ware- 
house is  authorized  by  law.  Undoubtedly  such 
a  removal  of  spirits  from  the  place  where  dis- 
tilled, to  a  bonded  warehouse,  if  made  to  se- 
cure the  payment  of  the  tax  to  the  Govern 
ment,  is  a  lawful  act,  but  it  is  equallv  clear,  if 
the  removal  is  made  even  to  a  bonded  ware- 
house to  defraud  the  United  States  of  the  tax. 
that  the  act  of  removal  is  illegal,  and  that  the 
spirits  removed  are  forfeited. 

Both  of  these  suggestions,  however,  are 
founded  upon  the  assumed  theory  that  the  rec- 
ord shows  that  the  only  removal  of  the  spirits 
alleged  or  proved  was  a  removal  from  the  place 
where  distilled  to  a  bonded  warehouse,  but  that 
assumption  is  wholly  unsupported  either  by  the 
charge  contained  in  the  4lh  article  of  the  in- 
formation or  by  the  admission  that  the  4th  arti- 
cle is  true,  as  exhibited  in  the  agreed  statement. 
On  the  contrary,  the  4th  article  of  the  informa- 
tion alleges  that  the  spirits  were  removed  from 
the  place  where  distilled.with  intent  to  defraud 
the  United  States  of  the  tax,  without  any  speci- 
fication as  to  the  place  to  which  the  same  were 
removed,  or  where  they  were  deposited;  nor  is 
that  omission  any  objection  to  the  form  of  the 
charge,  as  that  article  of  the  information  fol- 
lows substantially  the  language  of  the  14th  sec 
tion  of  the  Act  of  Congress  on  which  it  is  drawn. 

Tested  by  the  charge,  as  made  in  that  article, 
and  the  admission  applicable  to  it,  as  exhibited 
in  the  agreed  statement,  as  the  question  must 
be,  and  it  is  clear  that  the  spirits  may  have  b^n 
removed  elsewhere  than  to  a  bonded  ware 
house  before  they  were  placed  in  that  deposi 
tory  by  the  owner  and  distiller.  Such  certainly 
would  be  the  legal  conclusion  if  the  defendant 
had  demurred  to  the  information,  and  the  court 
is  of  the  opinion  that  the  same  conclusion  must 
follow  from  the  admission  that  the  4th  article 
of  the  information  is  true,  as  the  admission  is 
expressed  in  the  agreed  statement. 

Henderson,  the  claimant,  purchased  the  spir- 
its while  they  were  in  the  bonded  warehouse  and 
after  they  had  been  deposited  therein  by  the 
owner  of  the  distillery  where  the  spirits  were 
manufactured,  and  having  made  the  purchase 
without  notice  that  any  fraud  had  been  prac- 
ticed by  the  distiller,  and  having  paid  the  tax 
before  the  spirits  were  removed  from  the  lionded 
warehouse,  it  is  insisted  by  his  counsel,  in  every 
possible  form  of  argument,  that  his  tide  is  per- 
tect  and  that  the  spirits  are  not  liable  to  forfeit- 
ure; but  the  decisive  answer  to  all  that  is,  the 
one  already  given,  that  the  forfeiture  relates 
back  to  the  unlawful  or  wrongful  acts  of  the 
antecedent  owner,  and  that  he  cannot  by  any 
subsequent  transfer  of  the  property  defeat  the 
title  of  the  United  States,  as  settled  by  a  series 
of  decisions  which,  if  traced  to  their  source, 
have  their  origin  in  the  early  history  of  the 
common  law.  4Bac.  Abr.  ,by  Bouv.,  346;  Plow., 
4»«.  bi  Co.  Lilt.,  »5;  I  Chitt.  Cr.  L.,  727. 
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Rules  of  decision  of  such  lon^  Btanding  and 
so  necessary  to  protect  the  public  revenue  can- 
not be  changed,  nor  can  it  be  admitted  that  the 
charge  contained  in  the  4th  article  of  the  infor- 
mation may  not  be  sustained,  even  if  it  appears 
that  the  only  removal  of  the  spirits  made  by  the 
distiller  was  to  the  bonded  warehouae,  ais  as- 
sumed in  argument  by  the  defendant  Qark 
V.  Im,  Co,,  1  Story.  109. 

Unquestionably,  a  removal  of  distilled  spirits 
from  the  place  where  distilled  to  such  a  depos- 
itory, if  made  to  secure  the  payment  of  the  tax, 
is  a  lawful  act,  but  it  is  equally  clear  that  if  it 
is  made  with  intent  to  defraud  the  United  States 
of  the  tax  it  is  an  unlawful  act,  and  subjects  the 
spirits  to  forfeiture. 

Grant  that  the  removal  was  rightful,  as  as- 
sumed by  the  circuit  judge,  and  the  cooclosion 
which  he  adopted  would  follow,  but  it  cannot 
be  assumed  in  this  case  that  the  removal  was 
rightful,  as  the  charge  in  the  4th  article  of  the 
information  is  that  it  was  made  with  intent  to 
defraud  the  United  States  of  the  tax,  and  the 
admission  in  the  agreed  statement  is  that  the  4th 
article  of  the  information  is  true,  which  shows 
as  fully  as  it  can  be  shown  that  the  United  States 
are  entitled  to  a  decree  of  condemnation, unless 
it  can  be  established  that  the  fraudulent  latent 
therecharged  could  not  underany  circunutances 
be  carried  into  effect  by  such  a  removal  as  that 
alleged  in  the  4th  article  of  the  informatioo  and 
admitted  in  the  agreed  statement. 

Suppose  it  be  true,  as  assumM  in  arguaient, 
that  the  only  attempt  made  to  execute  the  un- 
lawful intent  charged  was  the  removal  of  the 
spirits  from  the  place  where  distilled,  to  the 
bonded  warehouse,  still  it  would  by  no  means 
necessarily  follow,  as  is  supposed,  that  the  re- 
moval was  a  legal  act;  as  the  removal,  though 
to  a  bonded  warehouse,  may, nevertheless, ha vcr 
been  made  for  the  express  purpose  to  defraud 
the  United  States  of  the  tax.  and  if  so,  then  the 
removal  was  indubitably  an  illegal  act.  and  the 
spirits  are  properly  subject  to  forfeiture  al^ 
charged  in  the  information. 

Cases  have  arisen,  as  the  records  of  this  court 
show,  where  the  removal  to  the  bonded  ware- 
house was  made  as  a  part  of  a  preconcerted  ar- 
rangement with  other  parties  to  avoid  the  pay- 
ment of  the  tax,  and  it  would  not  be  difficult  to 
suppose  other  cases  where  the  removal  of  the 
spiriu  from  the  place  where  distilled  to  the 
bonded  warehouse  would  be  a  necessary  part  of 
a  well  devised  scheme  to  defraud  the  Unitol 
Stales  by  delivering  the  spirits  to  purchas(*rs 
without  the  payment  of  the  duties.  DiMuuH 
Spiriu ,  [ante,  17u]. 

Inspectors  of  spirits  are  required  to  be  ap- 
pointed by  the  Secretary  of  the  Treasury,  aini 
all  distilled  spirits,  before  being  removed  from 
the  distillery,  are  re<^uired  to  be  inspected  and 
gauged  by  a  general  inspector,  whoM  duty  it  i> 
to  mark  the  vessels  or  packages  in  the  manner 
required  by  law. and  penalties  are  prescribed  and 
imposed  in  case  the  spirits  are  removed  from  the 
place  where  distilled  without  a  compliance  with 
those  requirements.  14  StaL  at  L.,  156;  14 
Stat,  at  L.,  481. 

Persons  distilling  spirits,  and  the  owners  <>f 
stills  used  for  the  purpose  of  distilling  Bpin>. 
are  required  to  keep  books  and  to  make  certaio 
entries  therein,  and  to  render  certain  account* 
to  assessors;  and  if  they  do  not  comply  with 
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those  requirements, they, also, are  subject  to  cer- 
tain penalties  for  the  neglect.  14Stat.  at  L.,157. 

Bonded  warehouses  are  established  for  the 
storage  of  spirits  to  be  placed  therein  to  secure 
the  payment  of  the  duties  imposed  by  law,  and 
the  provision  is  that  if  any  person  shall  ship, 
transport  or  remove  any  spirits  under  any  other 
than  the  proper  mark  or  brand,  known  to  the 
trade  as  designating  the  kind  and  quality  of  the 
contents  of  the  casks  or  packages  containing  the 
same,  or  cause  the  same  to  be  done,  he  shall  for- 
feit  the  same,  and  shall,  on  conviction  thereof, 
be  subject  to  and  pay  a  fine  of  $500.  14  8tat. 
atL..  156. 

Cautious  merchants,  in  conseqence  of  those 
regulations,  and  many  others  equally  stringent, 
are  often  disinchned  to  purchase  spirits  at  the 
place  where  distilled  lest  they  should  be  subject 
to  forfeiture,  if  equally  favorable  terms  are  of- 
fered by  other  parties  who  have  made  deposits 
in  the  tlonded  warehouses.  Distillers,  therefore, 
intending  to  evade  the  payment  of  the  duties 
may  finait  a  most  effectual  way  to  accomplish 
their  unlawful  designs,  in  case  they  can,  by 
bribery  or  otherwise,  secure  the  cooperation  of 
the  inspector,  storekeeper  or  collector,  to  remove 
the  spirits  to  a  bonded  warehouse,  as  spirits 
placed  in  that  depository  are  less  subject  to  sus- 
picion and  sell  more  readily  than  before  they 
were  removed  from  the  place  where  distilled. 

Spirits  placed  in  such  a  depository  sell  more 
readily  than  before  they  were  removed,  because 
they  are  regarded  as  less  likely  to  be  subject  to 
forfeiture  than  while  they  remained  in  the  dis- 
tillery; but  it  is  clear  that  the  theory  that  an  in- 
tent to  defraud  the  United  States  cannot  be  predi- 
cated of  a  removal  of  spirits  from  the  place 
where  distilled,  to  a  bonded  warehouse,  is  an  er- 
roneous theory,  as  it  is  manifest  that  the  dishon- 
est distiller,  if  he  can  obtain  the  assistance  of 
the  inspector,  storekeeper  or  collector,  as  a  part- 
ner or  agent,  will  find  such  a  removal  an  essen- 
tial step  in  almost  every  scheme  which  he  may 
devise  to  accomplish  his  wicked  designs. 

Viewed  in  any  light,  therefore,  the  court  is  of 
the  opinion  that  the  judgment  of  the  circuit 
court  is  erroneous. 

Questions  are  also  presented  in  the  record  un- 
der the  5th  and  6th  articles  of  the  information, 
but  the  court  having  come  to  the  conclusion  that 
the  United  States  are  entitled  to  judgment  upon 
the  4th  article  of  the  information,  do  not  deem 
it  necessary  to  express  any  opinion  as  to  the 
other  questions. 

Judgment  reversed,  and  tfie  cause  remanded, 
loith  instructions  to  render  Judgment  for  the  Unit- 
ed States. 

Mr.  Justice  Field*  dissenting: 

I  am  unable  to  concur  in  the  judgment  of  the 
majority  of  the  court,  and  will  briefly  state  the 
grounds  of  my  dissent. 

The  proceeding  is  an  information  for  the 
forfeiture  of  one  hundred  barrels  of  distilled 
spirits.  The  forfeiture  is  not  decreed,  on  the 
ground  that  the  government  has  not  received 
the  taxes  levied  on  the  spirits,  for  it  is  admitted 
that  these  have  been  paid ;  nor  on  the  ground 
that  the  claimant  has  committed  or  participated 
in  the  commission  of  any  fraud  in  the  acquisi- 
tion of  the  property,  for  it  is  conceded  that  he 
purchased  the  spirits  in  good  faith  without 
knowledge  of  any  defect  or  taint  in  his  vendor's 
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title.  Nor  is  the  forfeiture  inflicted  for  any 
violation  of  law,  in  act  or  deed,  on  the  part 
of  the  distiller  of  whom  the  claimant  purchased. 
He  only  removed  the  spirits  from  the  place  of 
their  manufacture  to  the ,  bonded  warehouse  of 
the  United  States,  and  that  was  a  lawful,  and 
not  an  unlawful  act«  The  forfeiture  is  decreed 
because  the  former  owner,  in  removidg  the 
spirits  to  the  bonded  warehouse,  intended  at  the 
time  to  defraud  the  Government  of  the  tax 
thereon — an  intent,  however,  which  he  never  at- 
tempted to  carry  into  execution. 

We  thus  have  this  singular  and,  I  venture  to 
say,  unprecedented  fact,  in  the  history  of  judi- 
cial decisions  in  this  country,  that  the  property 
of  a  citizen  honestly  acquired,  without  suspicion 
of  wrong  in  his  vendor,  is  forfeited  and  taken 
from  him  because  such  vendor,  at  some  period 
whilst  owning  the  property,  conceived  the  in- 
tent to  defraud  the  Government  of  the  tax 
thereon,  although  such  intent  was  never  de- 
veloped in  action,  and  for  the  execution  of  which 
no  step  was  ever  taken. 

The  presumption  is  that  the  majority  of  the 
court  are  right  in  this  decision,  and  that  the 
minority  are  mistaken  in  their  views  of  the  law 

Soveming  the  case.  It  is,  therefore,  with  diffl- 
ence  that  I  venture  to  dissent  from  their  judg- 
ment, a  diffidence  which  is  greatly  augmented 
by  the  declaration  of  the  majority,  that  it  is  im- 
possible to  escape  the  conclusion  which  they 
have  reached. 

But  for  this  conclusion  I  should  have  supposed 
that  it  would  have  been  impossible,  at  this  day  and 
in  this  age,  and  in  our  country, to  obtain  a  decree 
conflscatinff  the  property  of  a  citizen  for  any- 
thing which  a  former  owner  of  the  property- 
may  have  intended  to  do,  but  never  did,  with 
respect  to  it.  I  should  have  said  that  the  in- 
tentions of  the  mind, lying  dormant  in  the  brain, 
had  long  since  ceased  to  be  subjects  for  which 
Legislatures  prescribed  punishment.  Against 
threatened  injuries  to  person  or  property  rem- 
edies are  provided;  and  this,  it  is  believed,  is 
the  extent  to  which  legislation  can  legitimately 
go  with  respect  to  intentions,  however  fraudu- 
lent or  wicked,  so  long  as  they  remain  unde- 
veloped by  action.  Penalties 'and  forfeitures 
are  not  inflicted  at  this  day  in  any  civilized  and 
free  government  for  the  motives  with  which 
lawful  acts  are  done^ 

The  inability  to  ascertain,  with  certainty,  the 
intentions  of  a  party,  except  as  they  are  exhib- 
ited in  his  acts,  and  the  injustice  which  must 
necessarily  follow  any  attempt  to  inflict  punish- 
ment for  them,  except  as  they  are  thus  exhib- 
ited, have  hitherto,  in  this  country,  prevented 
any  legislation  of  that  character,  unless  such 
legislation  is  found  in  the  present  Revenue  Act 
of  Congress.  The  injustice  in  its  operatioa  of 
such  legislation,  assuming  such  legislation  to  ex- 
ist, could  not  be  more  strikingly  illustrated 
than  in  the  present  case.  But  I  am  not  prepared 
to  admit,  notwithstanding  the  cogency  and  per- 
suasiveness of  the  able  and  elaborate  argument 
in  the  opinion  of  the  majority,  that  there  is  any 
such  legislation  on  our  statute  book. 

The  Act  of  Congress  under  which  this  pro- 
ceeding was  taken  provides,  in  its  28th  section 
(14  Stat.  atL.,  155),  for  the  establishment  of 
bounded  warehouses  for  the  storage  of  spirits 
'*to  secure  the  payment  of  the  internal  revenue 
tax  thereon,"  and,  in  its  45th  section,  prohibits 
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**the  removal  of  distilled  spirits  (14  Stat,  at  L., 
168),  from  the  place  where  the  same  are  dis- 
tilled.otherwise  than  into  a  bonded  warehouse, 
as  provided  by  law,"  impoBing  penalties  upon 
parties  making  such  removal,  and  declaring  that 
"  the  distilled  spirits  so  removed"  shall  be  for- 
feited to  the  United  States.  . 

The  same  Act  declares,  in  its  14th  section  (t4 
Stat,  at  L..  151),  that  if  any  goods  or  commodi- 
ties, upon  which  a  tax  is  imposed,  or  the 
materials,  utensils  or  vessels,  proper  or  intended 
to  be  used  in  their  manufacture,  or  removed, 
deposited  or  concealed  in  any  place,  with  * 'in- 
tent to  defraud  the  United  States  of  such  tax,  or 
any  part  thereof,"  they  shall  be  forfeited  to  the 
United  States.  And  it  is  upon  the  language  of 
this  section,  as  applied  to  the  facts  admitted  by 
the  parties,  that  the  majority  of  the  court  found 
the  decree  of  forfeiture. 

The  language  is  undoubtedly  broad  enough  to 
cover  any  removal  of  spirits,  upon  which  a  tax 
has  been  imposed,  from  their  place  of  manu- 
facture; and,  if  it  has  any  reference  to  articles 
of  that  character,  it  must  be  construed  in  con 
nection  with  the  language  of  the  45lh  section. 
And  the  evident  meaning  of  the  two  sections,  if 
they  are  construed  together,  is,  that  the  re 
moval,  for  which  a  forfeiture  is  declared,  is  a 
removal  to  some  other  pluce  than  a  bonded 
warehouse  of  the  United  States.  Of  a  removal 
to  such  warehouse  it  is  difficult  to  perceive  how 
an  intent  to  defraud  the  Government  can  be,  in 
truth,  affirmed.  It  would  be  as  reasonable  to 
declare  that  a  debtor  had .  an  intention  to  de- 
fraud his  creditor  when  he  placed  in  the  hands 
of  the  latter  the  money  to  pay  his  demand.  It 
is  plain,  in  my  judgment, or  rather  I  should  have 
said  it  was  plain  but  for  the  opinion  of  the 
majority,  that  the  removal  of  spirits  forbidden 
by  that  section  is  a  removal  to  some  place  be- 
yond the  reach  of  the  Government,  or  where  the 
Government  would  be  in  some  way  embarrassed 
or  obstructed,  in  the  collection  of  its  tax.  It 
seems  to  me  a  strange  application  of  the  prohi- 
bition to  make  it  cover  a  removal  of  spirits  to  a 
warehouse  specially  provided  by  the  (Govern- 
ment for  their  reception,  and  where  they  are 
placed  in  the  possession  and  custody  of  the 
officers  of  the  United  States. 

But  I  am  unable  to  convince  myself  that  the 
14th  section  has  any  reference  whatever  to  the 
removal  of  distilled  spirits.  The  previous  sec- 
tions of  the  Act  relate  to  taxes  on  a  great  va 
riety  of  articles,  of  several  hundred  different 
kinds,  and  it  does  not  include  distilled  spirits 
among  them.  The  removal  mentioned  in  the 
14th  section  would  seem,  therefore,  to  apply  to 
the  removal  from  the  place  of  their  manufacture 
of  the  articles  thus  previously  designated,  or  at 
least  of  articles  mentioned  in  the  statute,  for 
the  removal  of  which  no  different  penalties  are 
specifically  prescribed. 

The  sections  of  the  Act,  from  the  21st  to 
the  45th  inclusive,  relate  to  the  tax  on  dis- 
tilled spirits,  and  contain  numerous  provis- 
ions applicable  only  to  them.  The  punishment 
they  prescribe  for  the  removal  of  the  spirits 
from  the  place  of  their  manufacture,  otherwise 
than  to  a  k)onded  warehouse,  in  addition  to  their 
forfeiture,  is  different  from  the  penalty  pre- 
scribed by  the  14th  section,  for  the  like  removal 
of  other  goods.  This  fact  would  seem  to  be 
conclusive,  if  other  reasons  were  wanting,  that 
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the  14th  section  has  no  reference  to  the  removal 
of  distilled  spirits.  The  special  provisions  re- 
specting them  should  except  them,  according 
to  all  established  canons  of  interpretation, 
from  the  general  languag:e  of  that  section. 

"That  a  law,"  says  Chief  Justice  Maraball. 
*is  the  best  expositor  of  itself,  that  every  part 
of  an  Act  is  to  be  taken  into  view  for  the  pur- 
pose of  discovering  the  mind  of  the  Legislature, 
and  that  the  details  of  one  part  may  oontaSn 
regulations  restricting  the  extent  of  general  ex- 
pressions used  in  another  part  of  the  same  Act 
are  among  those  plain  rules  laid  down  by  com- 
mon sense  for  the  exposition  of  statutes,  which 
have  been  uniformly  acknowledged."  iVn- 
nington  v.  Coxe,  2  Cranch.  52. 

And  it  is  laid  down  in  the  elementary  trea- 
tises that  where  a  general  intention  is  expressed 
in  one  part  of  a  statute,  and  a  particular  inten- 
tion in  another  part,  inconsistent  with  the  gen- 
eral intention,  the  particular  intention  is  to  be 
regarded  as  an  exception.  Potter's  Dwar.  Stat., 
110;  Sedg.  Stat..  423. 

The  suggestion  by  the  counsel  of  the  (Gov- 
ernment, that  a  removal  of  distilled  spirits  to  a 
bonded  warehouse,  although  the  law  provides 
for  6uch  removal  as  a  means  for  securini^  the 
payment  of  the  tax,  may  be  made  with  intent 
to  defraud  the  United  States  of  such  tax,  inas- 
much as  there  mav  be  an  agreement  between 
distillers  and  warehousemen  to  have  the  spirits 
secretly  drawn  out  from  the  vessels,  or  to  have 
the  spirits  released  upon  insufficient  security, 
does  not  strike  me  as  entitled  to  any  considera- 
tion in  this  case.  Conspiracies  there,  undoubt- 
edly, may  be  with  officers  of  the  United  States 
to  defraud  the  Government,  but  in  the  absence 
of  any  proof  tending  to  establish  such  a  con- 
spiracy, the  court  would  not  be  justified  in  im- 
agining its  existence  for  the  purpose  of  work- 
ing a  forfeiture  of  goods  in  the  hands  of  an  in- 
nocent party.  It  would  rather  indulge  the  more 
rational  and  just  presumption  that  all  the  offi- 
cers of  the  Government  did  their  duty,  until  at 
least  some  evidence  to  the  contrary  was  pro- 
duced. 

This  is  a  case  of  great  hardship  and  manifest 
injustice.  The  claimant  found  the  spirits  in  a 
bonded  warehouse  of  the  (Government,  in  cus- 
tody of  the  officers  of  the  United  States.  He 
paid  to  them  the  tax  due  on  the  goods,  and  be 
paid  to  the  owner  their  value.  He  had  no  sus- 
picions that  his  vendor  ever  entertained  aoy 
intention  to  defraud  the  Government  of  the  tax 
levied  on  them,  and  if  he  ever  had  such  suspi- 
cions he  might  well  have  supposed  that  his  vend- 
or had  repented  of  his  intention,  when  he  de- 
livered the  property  to  the  keeping  of  the  offi- 
cers of  the  United  States. 

The  (Government  through  its  officers  took 
from  the  innocent  purchaser  the  duties  upon  the 
eoods.  thus  saying  to  him  that  the  gooos  then 
belonged  to  the  distiller  who  placed  them  in 
the  warehouse.  The  (Government  now  declares 
through  its  officers  that  these  goods  all  the  time 
belonged  to  it  by  reason  of  the  previous  for- 
feiture, and  thus  the  honest  claimant  loses  both 
the  taxes  and  the  goods,  or  at  least  is  left  to 
the  doubtful  chances  of  obtaining  the  former 
by  petition  to  the  Government,  and  the  latter 
by  action  against  his  vendor. 

The  object  of  the  Act  of  Oongress,  under 
which  the  forfeiture  is  declared,  is  to  rate  rev- 

81  U.& 


1871. 


CONBAD  v.  HaZLETT.       UNITttD  StATBS  V.  CbUSSLL. 


1-6 


enue;  and  it  Beems  to  me  that  the  severe  con- 
Btructiou  in  favor  of  forfeitures  in  the  hands  of 
innocent  parties  given  by  the  majority  of  the 
court,  must  have  a  tendency  to  defeat  this  ob- 
ject; for  it  will  scarcely  be  possible  for  anyone 
to  purchase  merchandise  with  safety  when  it 
may  be  seized  and  forfeited  in  his  possession 
for  reasons  such  as  are  assigned  in  this  case. 

I  am  of  the  opinion  that  the  judgment  of  the 
court  below  should  be  affirmed,  and  in  this  opin- 
ion I  am  authorized  to  say  that  the  Chief  Jus- 
tice and  Mr,  Jitstiee  Miller  concur. 

Clted-96  IT.  8.,  299 :  103  CJ.  S.,  68S ;  U  Blatchf .,  380 : 
19  BUtohf .,  283 ;  2  Low.,  »S7 ;  5  Sawy.,  424 ;  6  Sawy ., 
110 ;  8  Bank.  Reg.,  513 ;  6  Ben.,  510. 


PETER  CONRA.D,  Appt., 

V. 

HIRAM  K.  HAZLETT  bt  al. 

CoUinon — steamboat  hdd  in  fault  for  change  of 

eourbe — damages. 

Where  a  steamboat  In  ascending  a  river  did  not 
keep  her  proper  side  of  the  river,  as  her  slMrnal  In- 
dicated, but  changed  her  course,  she  was  charge- 
able with  negligeDoe  for  a  collision,  of  which  her 
change  of  course  was  the  proximate  cause. 

Where  the  proof  is  not  clear  that  the  other 
steamer,  whicb  was  sunk,  was  not  raised  as  soon  as 
she  might  have  been,  thedamafres  will  not  be  dimin- 
ished. 

[No.  108.] 

Argued  Feb.  29  and  Mar.  i,  1872.  Decided  Ma/r. 

26,  1872. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed  Slates  for  the  District  of  Missouri. 
The  case  is  stated  by  the  court. 
Messrs.   John  A.  Willa*  J.   H.  Bankin, 
Lander  d  Merriman,  for  appellant. 

Messrs.  F.  A*  Dick  and  James  0.  Broadhead, 
for  appellees. 

Mr.  Justice  Davis  delivered  the  opinion  of 
the  court: 

This  is  a  case  of  collision  between  the  steam- 
ers Katie  and  Des  Moines,  while  navigating  the 
Ohio  River  on  the  night  of  the  22d  of  Novem- 
ber, 1»04.  The  Katie  was  descending  and  The 
Des  Moines  ascending  the  river.  When  near 
the  head  of  Diamond  Island  they  came  in  con- 
tact and  The  Katie  immediately  sank  and  be- 
came a  total  loss.  The  district  court  adjudged 
both  vessels  to  be  in  fault,  and  the  circuit  court, 
on  appeal,  affirmed  this  judgment.  As  the 
owners  of  The  Katie  did  not  appeal  from  this 
decision,the  only  question  for  investigation  here 
is,  whether  The  Des  Moines  was  in  fault.  As 
ia  usual  in  cases  of  this  character,  there  is  a  con- 
flict of  testimony  between  the  officers  and  crew 
of  the  two  boats,  on  important  points;  but  the 
physical  facts  of  the  case  establish  the  proposi- 
tion that,  on  the  disputed  point  of  most  signifi- 
cance. The  Des  Moines  was  blamable.  The  Des 
Moines,  following  the  course  of  the  channel, 
had  crossed  over  from  the  foot  of  Diamond  Isl- 
and toward  the  Indiana  shore,  and  being  an  as- 
cending boat,  according  to  the  well  settled  rules 
of  navigation,  had  the  choice  of  position  in  the 
river.  This  choice  was  taken  by  blowing  two 
whistles,  which  told  the  officers  of  The  Katie 
that  she  intended  to  keep  along  the  Indiana 
shore,  which  was  to  her  larboard,|vhile  the  Ken- 
tucky or  Diamond  Island  shore  was  to  the  lar- 
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board  of  The  Katie.  The  Des  Moines,  instead 
of  keeping  to  the  larboard,  as  her  signal  indi- 
cated, was  at  the  time  of  the  collision  turned  to 
the  starboard.  This  is  proved  by  the  nature  of 
the  injuries  received  by  both  boats  the  injury 
to  The  Katie  being  on  her  starboard  side,  while 
The  Des  Moines  was  struck  on  her  larboard  bow. 
If,  as  is  claimed  for  The  Des  Moines,  she  had 
gone  to  the  larboard  until  she  got  close  to  the 
Indiana  shore,  and  then,  as  her  pilot  says,  he 
'*  kept  her  straight  in  the  river  "  and  while  in 
that  position  The  Katie  came  down  onto  her; 
this  could  not  have  happened,  for,  if  The  Katie 
struck  her  on  the  larboard,  the  larboard  side  of 
both  boats  would  have  been  injured,  and  if  on 
her  starboard,  then  the  starboard  side  of  both 
boats  would  have  been  injured:  but  if  both 
boats  were  heading  toward  the  Kentucky  shore, 
the  one  coming  down  and  the  other  going  up, 
and  a  collision  ensued,  it  would  have  brought 
the  starboard  of  the  one  in  contact  with  tbeliu- 
board  of  the  other.  This  was  what  occurred  In 
this  case,  and  shows  clearly  that  the  Des  Moines 
did  not  obey  her  own  signals,  and  was  therefore 
chargeable  with  negligence. 

It  Isunnecessery  to  consider  whether  The  Des 
Moines  is  not  blamable  io  other  particulars,  for 
this  change  of  course, being  the  proximate  cause 
of  the  collision,  is  enough  to  condemn  her. 

It  is  insisted,  on  the  part  of  the  appellee,  that 
there  was  not  sufficient  effort  to  raise  The  Katie 
after  the  accident,  and  that  the  Des  Moines 
should  not  be  visited  with  the  consequences  of 
this  neglect.  But  there  is  no  proof  that  The 
Katie  could  have  been  raised  if  an  earlier  effort 
had  been  made.  If  full  effect  be  given  to  the 
evidence  on  this  subject,  it  may  tend  to  create 
a  suspicion  that  the  owners  of  The  Katie  did  not 
engage  the  wrecker  soon  enough,  but  it  does 
nothing  more.  Leezer,  the  wrecker,  who  had  to 
stop  work  on  account  of  the  rise  in  the  river,  is 
unable  to  tell  the  condition  of  the  river  for  the 
two  previous  weeks;  nor  can  he  say  whether  his 
business  would  have  been  interrupted  had  he 
commenced  proceedings  ten  da^s  before.  It 
would  seem  as  if  an  intelligent  nver  man  ought 
to  have  known  these  things;  but  in  the  absence 
of  proof  on  these  points,  there  is  no  data  on 
which  to  base  a  conclusion  that  an  earlier  effort 
would  have  been  successful,  and  there  is  no  pre- 
tense, after  the  work  was  begun,  that  it  was  not 
continued  long  enough. 

The  decree  cfths  Circuit  Court  is  affirmed. 


UNITED  STATES,  Appt., 
«. 
THOMAS  G.  W.  CRUSELL. 

(Sees.  C.  14  Wall.,  1-5.) 

Claims  under  the  Captured  and  Abandoned  Prop- 
erty Act. 

Where  property  was  in  possession  of  the  officers 
of  the  Government,  under  the  Captured  and  Aban- 
doned Property  Act,  it  is  to  be  presumed  that  they 
performed  their  duty  aod  sola  it,  and  placed  the 
proceeds  in  the  Treasury,  and  the  claimant  can  re- 
cover in  the  Court  of  Claims  for  the  same. 

[No.  24.] 
Argued  Feb.  26,  1872.    Decided  Mar.  25,  1872. 

APPEAL  from  the  Court  of  Claims. 
The  case  is  stated  by  the  court. 
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Messrs.  B.  H.  BrUtow.  Solicitor' Gen.,  and 
C.  H.  HUhAsst.  Atty  Oen.,  for  appellant. 

Messrs,  Ha^hest  Denver  d  Peck,  for  appel- 
lee. 

Mr,  Chief  Justice  Chase  delivered  the  opin- 
ion of  the  court: 

This  is  an  appeal  from  a  judgment  of  the 
Court  of  Claims  in  favor  of  the  claimant,  under 
the  Abandoned  and  Captured  Property  Act. 

It  appears,  from  the  certificate  of  the  court, 
that  no  aid  or  comfort  was  given  by  the  claim- 
ant to  the  rebellion  against  the  United  States. 
It  appears,  further,  that  a  large  quantity  of  cot- 
ton, including,  as  alleged,  73  bales  belonging  to 
the  claimant,  was  sold  and  the  proceeds  Siereof 
paid  into  the  Treasury.  The  only  question  in  the 
case  is,  whether  these  73  bales  were,  in  fact,so 
included. 

They  were  in  the  possession  of  the  quarter- 
master in  charge  of  captured  and  abandoned 
property  in  Atlanta,  in  October,  1864.  This 
quartermaster  in  that  month  shipped  to  the  offi- 
cer in  charge  of  military  railroad  transporta- 
tion at  Nashville,  130,605  pounds  of  cotton;  but 
whether  the  cotton  of  the  claimant  was  included 
in  the  shipment,  is  not  shown.  It  seems,  how- 
ever, that  the  officer  in  charge  turned  over  to 
the  Treasury  Agent  at  Nashville,  1,882  bales, 
and  a  large  quantity  of  loose  cotton,  coming 
from  Atlanta,  Chattanooga  and  points  beyond 
Chattanooga,  in  Georgia.  The  cotton  received 
by  this  agent  was  forwarded  to  the  supervising 
agent  at  Cincinnati  and  sold  by  him  and  the  pro- 
ceeds paid  into  the  Treasury. 

It  is  shown  that  in  the  month  of  December, 
1864,  there  was  a  sale  of  cotton  at  Cincinnati, 
and  sundry  bales  of  cotton  marked  with  the 
claimant's  mark  were  sold.  Whether  the  per- 
son conducting  the  sale  was  the  Supervising 
Agent  of  the  Treasury  Department,  does  not 
appear. 

Presuming,  however,  that  the  officers  of  the 
Government  performed  their  duty,  there  can  be 
no  doubt  that  the  quartermaster  at  Atlanta  for- 
warded to  the  officer  in  charge  of  military  rail- 
road transportation,  the  cotton  of  the  claimant: 
and  that  this  officer  turned  over  the  cotton  to 
the  agent  at  Nashville,  by  whom  it  was  for- 
warded to  Cincinnati  and  sold  by  the  su^rvis- 
ing  agent  there.  The  presumption  in  this  case 
is  strengthened  by  the  fact  that  heavy  statu- 
tory penalties  would  be  incurred  by  neglect  of 
duty.  There  is  nothing  in  the  case  to  repel 
this  presumption.  If  any  evidence  to  this  effect 
exists,  it  must  be  contained  in  the  books  of  the 
Treasury  Department,  and  these  are  under  the 
control  of  the  defendant. 

We  ihink,  therefore,  that  the  conclusion  of 
the  Court  of  Claims,  that  the  proceeds  of  the 
73  bales  of  cotton  belonging  to  the  claimant 
were  paid  into  the  Treasury,  and  that  the  claim- 
ant was  entitled  to  judgment,  was  right. 

Its  judgment  in  favor  of  the  claimant  mustf 
therefore,  be  affirmed. 

Mr.  Justice  Davist  dissenting: 

In  my  opinion,  the  burden  of  proof  in  this 
case  is  on  the  claimant  to  show  that  the  money 
which  he  seeks  to  obtain  under  the  Captured 
and  Abandoned  Property  Act  has  been  paid 
into  the  Treasury.  The  court,  in  its  opinion, 
throws  the  burden  of  proof,  on  this  point,  on 
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the  United  States,  and  on  that  account  I  am 
constrained  to  dissent  from  the  Judgment  in 
the  case. 

I  am  authorized  to  say  that  Mr.  Justice 
Swayne  and  Mr.  Justice  MUler  concur  in 
this  dissent. 

Clted-92  U.  8.,  284 ;  99  U.  8..  271. 


PAUL  SEARS  BT  AL.,  Libelants,  Appts., 

«. 

THE  BRITISH  STEAMER  SCOTIA,  her 
Tackle,  etc.,  The  BRmsH  and  Nobth 
American  Royal  Mail  Steam- Packet 
Company,  Claimant. 

(See  S.  C,  *'The  Scotia:'  14  Wall.,  170-3».) 

Duty  of  steamer  meeting  vessel — duty  of  uessel — 
fauU  of  slSeamer  or  ship — laus  of  Oie  sea — rules 
of  navigation — insufficient  Ught. 

1.  A  steamer  meetingr  a  sailingr  vessel,  prooeedlnK 
in  such  a  direction  as  to  involve  risk,  must  keep  out 
of  the  way,  and  nothing  but  inevitable  aocideat  or 
the  conduct  and  movements  of  the  ship  can  repel 
the  presumptioD  that  she  was  negiigent,  ailaliig' 
from  the  fact  of  collision. 

2.  The  ship  must  keep  her  course,  and  do  nothing 
to  mislead. 

3.  A  steamer  is  not  bound  to  take  any  steps  to 
avoid  a  collision,  uutil  danger  of  collision  to  appre* 
hended. 

4.  Where  the  measures  taken  by  her  to  avoid  a 
collision  would  have  been  successful  if  they  had  not 
been  counteracted  by  the  constant  veering  of  the 
other  vessel,  she  was  not  chargeable  with  fault, 

5.  A  ship  cannot  be  condemnea  f  or  doing  that  which 
by  the  laws  of  its  origin  or  ownership  it  was  re- 
quired to  do,  nor  secure  an  advantage  by  violation 
of  those  laws,  unless  it  is  beyond  their  domain  when 
upon  the  high  seas. 

•  6.  No  single  nation  can  change  the  law  of  Uie  sea. 
That  law  is  of  universal  obligation.  It  rests  upon 
the  common  consent  of  civilized  oommuuitlea. 
f  7.  Where  rules  of  navigation  are  accepted  as  ol>lig- 
atory  rules  by  more  than  thirty  of  the  principal 
commercial  States  ot  the  world,  they  may  be  re- 
garded as  laws  of  the  sea,  and  of  that  fact  this  court 
may  take  Judicial  notice. 

8.  The  violation  of  maritime  law  by  a  veesel.  in 
carrying  a  white  light  and  her  carrying  it  on  deck 
instead  of  at  her  mast-head,  rendered  her  in  fault, 
and  deprived  her  of  ail  remedy  for  a  Collision. 

[No.  93]. 
Argued  Feb.  £9,  1872.     Decided  Mar.  S5,  187  J, 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Southern  District  of  New 
York. 

The  appellants  filed  their  libel  in  the  district 
court,  as  owners  of  the  American  ship  Berk- 
shire.and  in  behalf  of  the  owners  of  the  cargo,to 
recover  damages  sustained  in  a  collision  in  mid- 
ocean  with  the  British  steamship  Scotia.  The 
District  Court  decided  in  favor  of  the  claimant 
of  the  Scotia,  and  this  decree  was  affirmed  bj 
the  circuit  court. 

The  facts  are  stated  by  the  court. 

Mr.  James  C.  Carter,  for  appellants. 

Messrs.  D.  D.  Lord  and  E.  C.  Benedict, 
for  appellees. 

Note.— CoUfeion;  rights  of  st€am  and  saUing  rt^ 
»els  with  reference  t/t  each  (tther,  and  in  pa«^niF  ami 
meeting.  See  noteto  St.  John  v.  Paine,  &1  U.  b.  iio 
How.),  557. 

RuUsfor  avoiding  ctAlwion;  gteamer  meeting  stcam^ 
er.  See  note  to  Williamson  v.  Barrett.  54  C  S.  'IS 
How.),  101. 
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i/r.  Jubtice  Strong  delivered  the  opinion  of 
the  court: 

This  case  grew  out  of  a  collision  on  the  high 
seas  between  the  American  ship  Berkshire  and 
the  British  steamer  Scotia,  in  consequence  of 
which  the  ship  was  sunk  and  totally  lost.  The 
vessels  collided  at  night  on  the  8th  of  April, 
1867.  in  about  mid  ocean,  when  The  Berkshire 
wafl  on  a  voyage  from  New  Orleans  to  Havre, 
and  The  Scotia  was  passing  from  Liverpool  to 
New  York.  Immediately  prior  to  their  sighting 
each  other,  the  ship  was  sailing  in  a  course  south- 
east by  east  one  half  east,  with  the  wind  free, 
blowing  from  about  south  southwest,  and  The 
Scotia  was  steering  west  by  north  one  half  north. 
Thus  the  courses  mtersected  at  an  angle  of  ex- 
actly one  point.  The  Scotia  was  first  seen  from 
Hie  Berkshire,  bearing  about  one  point  off  the 
ship's  port  bow,  at  a  distance  apparently  of  five 
or  six  miles.  Then  the  steamer's  white  mast- 
head light  only  was  seen ;  but  immediately  upon 
its  discovery,  an  order  was  given  to  keep  the 
ship  luffed,  the  effect  of  which  was  to  change 
her  course  more  to  the  southward.  How  long 
she  was  kept  upon  this  new  course  was  not  pre- 
cisely attainable,  but  the  evidence  makes  it  mani- 
fest that  it  must  have  been  at  least  ten  minutes. 
The  ship's  mate,  who  gave  the  order,  estimates 
the  time  at  from  ten  to  fifteen  minutes,  in  which 
he  is  sustained  by  others,  and  there  is  nothing 
in  the  proofs  to  show  that  it  was  less.  Assum- 
ing his  estimate  to  be  correct,  during  that  period 
the  vessels,  moving  at  the  speed  at  which  it  is 
proved  they  moved,  must  have  lessened  the  dis 
tance  between  them  at  least  three  or  four  miles, 
and  they  could  not  have  been  more  than  about 
two  miles  apart,  when  the  ship's  helm  was  put 
to  starboard,  and  when  she  bore  away  to  the 
northward,  directly  across  the  steamer's  bow. 

It  is  plain  that  had  the  ship  continued  on  her 
course  after  she  first  saw  the  steamer's  bright 
light,  there  could  have  been  no  collision.  And, 
still  more;  had  she  not  afterwards  and  when 
near  the  steamer  put  her  helm  to  starboard  she 
would  have  been  out  of  all  danger.  Even  when 
she  first  sighted  The  Scotia  she  had  passed  the 
point  at  which  her  course  and  that  of  the  steamer 
intersected.  This  is  a  necessary  sequence  from 
the  facts  that  the  augie  between  the  courses  of 
the  two  vessels  was  exactly  one  point,  and  that 
the  light  of  the  steamer,  when  first  seen,  bore 
from  a  point  to  a  point  and  a  half  off  her  port 
bow.  Besides,  when  the  ship  was  first  seen 
from  the  steamer,  her  bearing,  it  is  clearly 
proved,  was  from  a  point  to  two  points  off  the 
steamer's  port  bow.  Such  a  bearing  wtis  impos- 
sible unless  the  ship  had  already  crossed  the  line 
of  The  Scotia's  course,  and  passed  the  point  at 
which  the  vessels  could  have  come  together  un- 
less one  or  the  other  had  taken  a  new  direction. 
They  must  have  passed  with  a  wide  berth  be- 
tween had  the  ship  made  no  change  of  her  helm, 
or  had  she  kept  her  luff  in  obedience  to  the  mate's 
order.  But  by  putting  her  heim  hard  astarboard 
she  was  made  to  change  her  course  constantly  till 
the  collision  occurred.  Even  before  she  bore 
away,  the  red  light  of  the  steamer  was  seen  by 
her  wheelman,  and  probably  by  her  lookout,  if 
not  indeed  by  her  master,  doubtless  in  time  even 
then  to  escape  harm.  Had  it  not  been,  then,  for 
the  unfortunate  order  of  the  master  to  starboard 
her  helm,  and  bear  away  before  the  wind,  this 
case  could  not  have  arisen. 

bee  14  Wall. 


It  must,  however,  be  conceded  Uiat  this,  of  it- 
self, is  not  sufficient  to  excuse  The  Scotia,  if  she 
failed  to  adopt  such  precautions  as  were  in  her 
power,  and  were  necessary  to  avoid  a  collision. 
Meeting  a  sailing  vessel  proceeding  in  sudh  a  di- 
rection as  to  involve  risk,  it  was  her  duty  to  keep 
out  of  the  way,  and  nothing  but  inevitable  ac- 
cident, or  the  conduct  and  movementa  of  the 
ship,  can  repel  the  presumption  that  she  was 
negligent,  arising  from  the  fact  of  collision.  But 
this  duty  of  the  steamer  implies  a  correlative 
obligation  of  the  ship  to  keep  her  course,  and  to 
do  nothing  to  mislead.  Nor  is  a  steamer  called 
to  act,  except,  when  she  is  approaching  a  vessel 
in  such  a  direction  as  to  involve  risk  of  collision. 
She  is  required  to  take  no  precautions  when 
there  is  no  apparent  danger. 

To  determine,then,  whether  The  Scotia  is  re- 
sponsible for  the  collision  of  which  the  libelants 
complain,  it  is  necessary  to  look  more  fully  into 
the  circumstances  which  preceded  and  attended 
the  disaster.  Without  going  through  the  evi- 
dence in  detail,  although  we  have  carefully  ex- 
amined it  all,  we  think  the  following  are  es- 
tablished facts: 

1.  The  Berkshire,  when  she  first  discovered 
The  Scotia's  masthead  light,  carried  only  a 
white  light  at  her  bow  fastened  to  her  anchor 
stock,  and  raised  about  four  feet.  She  carried 
no  other  lights.  Immediately  on  her  sighting 
the  steamer,  which  was  at  most  from  fifteen  to 
twenty  minutes  before  the  collision,  she  li^ffed 
so  as  to  head  more  into  the  wind,  and  thus  di- 
verge farther  from  the  course  of  the  steamer, 
and  continued  in  this  new  direction  ten  or  fifteen 
minutes,  when  she  could  not  have  been  more 
than  one  or  two  miles  from  The  Scotia.  Her 
helm  was  then  suddenly  put  to  starboiuxl ;  then 
steadied  for  a  brief  period ;  then  put  hard  a- 
star board,  and  kept  Uiere;  thus  pointing  her 
directly  across  the  bow  of  the  approaching  ves- 
sel. By  keeping  her  helm  hard  a-starboai3,  she 
was  made  to  change  her  course  constantly  un- 
til the  collision  occurred.  Even  before  she  bore 
away,  the  red  li^ht  of  the  steamer  was  seen  by 
her  wheelman  and  probably  by  her  lookout,  if 
not  indeed,  by  her  master,doubtles8,in  time  even 
then  to  escape  harm.  Had,  therefore,  the  order 
to  starboard  not  been  given,  or  had  it  been 
countermanded  when  the  red  light  was  seen, 
there  could  have  been  no  collision. 

2.  The  Scotia  first  saw  the  white  light  on  The 
Berkshire  off  her  port  bow,  from  one  to  two 
points,  and  very  naturally  supposed  it  at  a  much 
greater  distance  than  it  was  in  fact.  The  loca- 
tion of  the  light  warranted  the  supposition  and, 
if  its  color  did  not  justify  the  belief  that  it  was 
on  a  steamer,  it  certainly  gave  no  indication 
that  it  was  on  a  sailing  vessel.  Her  own  lights 
were  all  properly  set, a  white  light  at  her  mast- 
head, a  green  light  on  her  starlx)ard,  and  a  red 
light  on  her  port  side,  all  burning  brightly.  She 
had  her  lookouts  properly  stationed,  and  there 
was  no  neglect  in  discovering  the  ship's  light  in 
due  season.  We  think  it  also  proved,  that  after 
its  discovery  it  did  open  on  the  steamer's  port 
bow.  It  is  immaterial  how  much  it  opened;  for 
if  it  receded  at  all  it  indicated  clearly  that  there 
was  then  no  danger  of  collision  without  some 
change  of  course  and,  consequently,  no  neces- 
sity to  take  measures  to  avoid  one.  Whether 
the  ship  had  then  turned  her  course  northward 
it  Ib  not  indispensable  to  determine.  The  weight 
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of  the  evidence  is.  we  Lhialc,  that  she  had  not; 
but  if  she  had,  it  is  still  proved  Uiat  her  light 
opened  on  The  Scotia's  port  side,  after  it  was 
first  seen  and  before  the  steamer's  course  was 
changed.  This  was  quite  possible,  in  conse 
quence  of  the  near  proximity  of  the  vessels,  the 
westward  advance  of  The  Scotia,  and  the  con 
stantly  changing  course  of  The  Berkshire,  and 
we  have  very  little  doubt  that  such  was  the 
fact.  Soon  after,  and  solely  because  of  the  ship's 
change  of  course,  her  light  began  to  close  in  on 
the  steamer's  bow,  and  then,  n)r  the  first  time, 
was  there  any  apparent  danger  of  collision.  Then 
The  Scotia's  helm  was  immediately  ported, then 
hard  ported,  and  observing  that  the  ship's  light 
still  closed  in,  orders  were  given  in  quick  suc- 
cession, to  half -speed,  slow,  reverse  and  back; 
but  notwithstanding  these  orders,  which  were 
all  promptly  obeyed,  the  vessels  came  together, 
and  The  Berkshire  was  sunk. 

Was,  then.  The  Scotia  in  fault?  If  she  was. 
the  fault  must  have  been  either  that  she  did  not 
change  her  helm  sooner,  or  that  she  ported,  or 
that  she  was  unjustifiably  late  in  slackening  her 
speed  hud  reversing  her  engines.  No  other  fault 
is  imputed  to  her.  We  have  already  said  that  she 
was  not  bound  to  take  any  steps  to  avoid  a  col- 
lision until  danger  of  collision  should  have  been 
apprehended,  and  we  think  there  was  no  reason 
for  apprehension  until  the  ship's  light  was  seen 
closing  in  upon  her.  Assuming  for  the  present 
that  she  had  no  right  to  conclude  that  the  light 
was  on  a  steamer  and  to  maneuver  accordingly 
and,  therefore,  that  it  was  her  duty  to  keep  out 
of  the  way,  it  is  still  true  that  all  her  duty  at 
first  was  to  watch  the  light  in  order  to  discover 
certainly  what  it  was,  and  to  obberve  its  course 
and  notice  whether  it  crossed  her  own  course. 
It  is  not  the  law  that  a  steamer  must  change  her 
course,  or  must  slacken  her  speed  the  instant 
she  comes  in  siirht  of  another  vessel's  light,  no 
matter  in  what  direction  it  may  be.  With  such  a 
rule  navigation  cannot  be  conducted.  Nor  is  such 
a  rule  necessary  to  safety.  It  is,  therefore,  no 
fault  that,  seeing  the  ship's  light  o£F  her  port 
bow,  apparently  at  a  distance  of  several  miles, 
The  Sc'otia  continued  on  her  course  without 
slackening  her  speed,  until  that  light  began  to 
close  in  upon  her.  Then  she  ported  her  helm, 
the  obvious  efifect  of  which  was  to  take  her  far- 
ther away  from  the  approaching  vessel.  Then 
she  slowed  her  engines,  stopped  and  backed, 
until,  at  the  time  when  the  collision  took  place, 
she  had  almost,  if  not  entirely,  ceased  to  move 
through  the  water.  Had  she  starboarded,instead 
of  porting,  the  movement  would  have  turned 
her  towards  The  Berkshire,  and  apparently 
would'  have  rendered  collision  more  probable. 
Of  the  propriety  of  her  slowing  her  engines, 
stopping  and  backing,  there  can  be  no  doubt. 
If.  now,  it  be  considered  that  she  had  been  mis- 
led bv  the  nature  and  location  of  the  light  on 
The  Berkshire,  which  indicated  that  the  ship 
was  at  a  much  greater  distance  than  she  was  in 
fact;  that,  consequently,  the  peril  came  upon  her 
suddenly,  leaving  short  lime  for  deliberation, 
and  if  it  be  consiucred  that  she  had  been  brought 
into  this  extremity,  first,  by  the  ill-judged  and 
causeless  change  of  the  ship's  course;  and,  sec- 
ond, by  the  persistent  efifort  of  the  ship's  master 
to  cross  her  bow  after  he  had  seen  her  red  light, 
and  discovered  certainly  that  she  was  a  steamer, 
it  would  be  unjust  to  impute  to  her  as  a  fault 


that  she  did  what  she  ought  to  have  done,  had 
the  approaching  vessel  been  in  fact  a  8teamer,and 
that  which  at  all  events  seemed  most  likely  to 
avoid  a  collision.  Certainly  it  was  not  her  fault 
that  she  did  not  know  The  Berkshire  to  be  a 
sailing  vessel.  And  in  all  human  probability  the 
measures  taken  by  her  to  avoid  a  collision  would 
have  been  successful  if  they  had  not  been 
counteracted  by  the  constant  veering  of  'The 
Berkshire,  with  her  helm  kept  hard  a-starboard. 

Independently,  therefore,  of  any  atatutory 
regulations,  and  looking  to  the  facts  with  ref- 
erence to  the  old  maritime  law  alone,  as  it  was 
before  any  modem  legislation,  we  tliink  The 
Scotia  was  not  chargeable  with  fault. 

But  we  think  The  Scotia  had  a  right  to  con> 
elude  that  The  Berkshire  was  a  steamer  rather 
than  a  sailing  vessel,  and  that,  when  first  aeen, 
she  was  at  the  distance  of  four  or  five  miles,  in- 
stead of  being  near  at  hand.  Such  was  the  in- 
formation given  her  bv  the  ship's  white  light, 
fastened  as  it  was  to  the  anchor  stock  on  deck, 
and  no  watchfulness  could  have  enabled  her  to 
detect  the  misrepresentation  until  it  was  too  late. 
Both  vessels  were  moving  under  similar  regu- 
lations. The  Berkshire  was  an  American  ship, 
belonging  to  the  mercantile  marine,  and  she 
was  required  by  the  Act  of  Conereas  of  April 
29,  1864,  to  carry  green  and  red  lights,  which 
she  did  not  carry,  and  she  was  forbidden  to 
carry  the  white  light,  which  she  did  cany.  By 
exhibiting  a  white  light,  she,  therefore,  held 
herself  forth  as  a  steamer,  and  by  exhibiting  it 
from  her  deck,  instead  of  from  her  mast-head, 
she  misrepresented  her  distance  from  approach- 
ing vessels.  It  is  clear  The  Scotia  would  have 
been  justified  in  taking  her  for  a  steamer  had 
she  been  known  to  be  an  American  ship.  But  it 
is  insisted  on  behalf  of  the  appellants  that,  inas- 
much as  the  Act  of  Congress  is  a  mere  munici- 
pal regulation,  obliifatory  as  a  statute  only  upon 
American  vessels.  The  Scotia,  a  British  steamer. 
cannot  avail  herself  of  it  to  fault  an  American 
ship,  or  to  justify  her  own  conduct.  Waiving, 
for  the  moment,  consideration  of  the  question 
whether  this  position  is  well  taken,  it  is  yet  true 
that  The  Berkshire  was  under  the  statute, 
although  on  the  high  seas,  and  that  The  Sco:ia 
was  subject  to  and  sailing  under  similar  regula- 
tions (the  British  orders  m  council  of  January 
9,  1868);  that  the  collision  happened  in  the 
known  path  of  vessels  navigating  between  the 
United  States  and  Great  Britain,  and  that  there 
was  a  reasonable  probability  that  vessels  in  that 
path  would  be  either  American  or  British,  and 
would,  therefore,  carry  the  lights  prescribed  by 
the  laws  of  those  countries.  'The  steamer  might 
well,  therefore,  in  the  absence  of  knowledge, 
act  upon  that  probability,  and  in  the  emergency 
into  which  she  had  been  brought,  might,  with- 
out fault,  apply  the  rule  of  navigation  common 
to  the  ships  of  both  countries. 

But  to  return  to  the  question;  we  think  that 
independently  of  the  Act  of  Congress,  consid- 
ered as  a  mere  municipal  regulation.  The  Berk- 
shire was  bound  to  show  a  green  light  on  her 
starlxiard,  and  a  red  light  on  her  port  side,  with- 
out exhibiting  any  white  light;  and  that  The 
Scotia  may  set  up  in  defense  her  failure  to  car 
ry  such  green  and  red  lights,  as  also  the  fact 
that  she  did  improperly  show  a  white  light 
And  we  think  that  her  breach  of  duty  in  these 
respects  misled  the  officers  of  the  steamer,  and 
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caused  them  to  act  on  the  assumption  that  she 
was  a  steamer  and,  therefore,  under  obligation 
to  pass  on  the  port  side.  If  so,  the  collision 
was  solely  due  to  the  fault  of  the  ship.  We  rest 
this  conclusion  not  solely,  or  mainly,  upon  the 
CTound  that  the  navigation  laws  of  the  United 
States  control  the  conduct  of  foreign  vessels,  or 
that  they  have,  as  such,  any  extraterr^rial 
authority,  except  over  American  shipping. 
Doubtless  they  are  municipal  regulations,  yet 
binding  upon  American  vessels,  either  in  Amer- 
ican waters  or  on  the  hi^h  Beas.  Nor  can  the 
British  orders  in  council  control  our  vessels, 
though  they  may  their  own.  We  concede  also 
that  whether  an  act  is  tortious  or  not  must  gen- 
erally be  determined  by  the  laws  of  the  place 
where  the  act  was  committed.  But  every 
American  vessel,  outside  of  the  jurisdiction  of 
a  foreign  power,  is,  for  some  purposes  at  least, 
a  part  of  the  American  territory,  and  our  laws 
are  the  rules  for  its  guidance.  Equally  true  is 
it  that  a  British  vessel  is  controlled  by  British 
rules  of  navigation.  If  it  were  that  the  rules 
of  the  two  nations  conflicted,  which  would  the 
British  vessel,  and  which  would  the  American, 
be  bound  to  obey?  Undoubtedly,  the  rule  pre- 
scribed by  the  government  to  which  it  belonged. 
And  if,  in  consequence,  collision  should  ensue 
between  an  American  and  a  British  vessel, 
shall  the  latter  be  condemned  in  an  American 
court  of  admiralty?  If  so,  then  our  law  is  given 
an  extraterritorial  effect,  and  is  held  obli- 
gatory upon  British  ships  not  within  our  juris 
diction.  Or  might  an  American  vessel  be  fault- 
ed in  a  British  court  of  admiralty  for  having 
done  what  our  statute  required?  Then  Brit- 
ain is  truly  not  only  mistress  of  the  seas,  but 
of  all  who  traverse  the  great  waters.  It  is 
difficult  to  see  how  a  ship  can  be  condemned 
for  doin^  that  which  by  the  laws  of  its  origin  or 
ownership  it  was  required  to  do,  or  how,  on  the 
other  hand,  it  can  secure  an  advantage  by  viola- 
tion of  those  laws,  unless  it  is  beyond  their  do- 
main when  upon  the  high  seas.  But  our  naviga- 
tion laws  were  intend^  to  secure  the  safety  of 
life  and  property,  as  well  as  the  convenience  of 
commerce.  They  are  not  in  terms  confined  to 
the  regulation  ol^  shipping  in  our  own  waters. 
They  attempt  to  govern  a  business  that  is  con- 
ducted on  every  sea.  If  they  do  not  reach  the 
conduct  of  mariners  in  its  relation  to  the 
ships  and  people  of  other  nations,  they  are,  at 
least,  designed  for  the  security  of  the  lives  and 
property  of  our  own  people.  For  that  purpose 
they  are  as  useful  and  as  necessary  on  the 
ocean  as  they  are  upon  inland  waters.  How, 
then,  can  our  courts  ignore  them  in  any  case? 
Why  should  it  ever  be  held  that  what  is  a  wrong 
when  done  to  an  American  citizen,  is  right  if 
the  injured  party  be  an  Englishman? 

But  we  need  not  affirm  that  The  Berkshire 
was  under  obligation  to  show  colored  lights,  or 
to  refrain  from  showing  a  white  light,  merelv 
because  of  an  Act  of  Congress,  nor  need  we  af- 
firm that  The  Scotia  can  protect  herself  by  set- 
ting up  the  ship's  violation  of  that  Act.  Nor  is 
it  necessary  to  our  conclusions  ihat  the  British 
rules  in  regard  to  lights  are  the  same  as  ours. 
*  although  that  is  an  important  consideration.  We 
are  not  unmindful  that  the  English  courts  of 
admiralty  have  mUid  that  a  foreigner  cannot 
set  up  against  a  British  vessel,  with  which  his 
»hip  has  collided,  that  the  British  vessel  vio 
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lated  the  British  Mercantile  Marine  Act,  on  the 
high  seas,  for  the  reason,  as  given,  that  the  for- 
eigner was  not  bound  by  it.  inasmuch  as  it  is 
beyond  the  power  of  Parliament  to  make  rules 
applicable  to  foreign  vessels  outside  of  British 
waters.  This  decision  was  made  in  1856,  in  the 
case  of  The  Zollverein,  1  Swab., 96.  A  similar 
rule  was  asserted  also  in  The  Dumfries,  1  Swab. , 
68.  decided  the  same  year;  in  The  Saaonia,  1 
Lush.,  410,  decided  in  the  High  Court  of  Ad- 
miralty in  1858,  and  by  the  Privy  Council  in 

1862.  The  same  doctrine  was  laid  down  in 
1858,in  the  caM}of  Cope  v.  DohertyAKaj&J., 
867;  2  De Gex  &  Jones,626.and  in  The  ChaneeU- 
or,  4  Law  Times,  (N.  S.).  627,  decided  in  1861. 
All  these  decisions  were  made  before  the  pas- 
sage of  the  Merchant  Shipping  Amendment 
Act,  which  took  effect  on  the  first  day  of  June, 

1863.  Bv  that  Act  the  same  rules  in  regard  to 
lights  and  movements  of  steamers  and  sailing 
vessels  on  the  high  seas  were  adopted  as  those 
which  were  prescribed  by  the  Act  of  Congress 
of  1864,  apd  by  the  same  Act  it  was  provide 
that  the  government  of  any  foreign  State  might 
assent  to  the  regulations,  and  consent  to  their 
application  to  the  ships  of  such  State,  and  that 
thereupon  the  Queen,  by  order  in  council, 
might  direct  that  such  regulations  should  apply 
to  ships  of  such  foreign  State  when  within  or 
without  British  jurisdiction.  The  Act  further 
provided  that  whenever  an  order  in  council 
should  be  issued  applying  any  regulation  made 
under  it  to  the  ships  of  any  foreign  country, 
such  ships  should  in  all  cases  arising  in  British 
courts  be  deemed  to  be  subject  to  such  regula- 
tions, and  for  the  purpose  thereof  be  treated  as 
British  ships.  Historically,  we  know  that  be- 
fore the  close  of  the  vear  1864,  nearly  all  the 
commercial  nations  of  the  world  had  adopted 
the  same  regulations  respecting  lights,  and  that 
they  were  recognized  as  having  £iopted  them. 
These  nations  were  the  following:  Austria,  the  * 
Ar^ntine  Republic,  Belgium,  Brazil,  Bremen, 
Chili.  Denmark,  Ecuador,  France.  Great  Brit- 
ain, Greece.  Hanover,  Hawaii,  Hayti,  Italy, 
Lubeck,  Mecklenburg- Schwerin,  Morocco, 
Netherlands,  Norway,  Oldenburg.  Peru.  Port- 
u^,  Prussia,  Roman  States,  Russia,  Schles- 
wig,  Spain,  Sweden.  Turkey,  United  States, 
ana  Uruguay — almost  every  commercial  nation 

in  existence.  See  Holt's  Rule  of  the  Road,page2. 
Had  this  libel  then  been  filed  in  a  British  court. 
The  Berkshire  must  have  been  found  solely  in 
fault,  because  her  white  light  and  her  neglect 
to  exhibit  colored  lights  signaled  to  The  Scotia 
that  she  was  a  steamer,  and  directed  The  Scotia 
to  do  exactly  what  she  did. 

It  must  he  conceded,  however,  that  the  rights 
and  merits  of  a  case  may  be  governed  by  a  dif- 
ferent law  from  that  which  controls  a  court  in 
which  a  remedy  may  be  sought.  The  question 
still  remains:  what  was  the  law  of  the  place 
where  the  collision  occurred,  and  at  the  time 
when  it  occurred  ?  Conceding  that  it  was  not 
the  law  of  the  United  States,  nor  that  of  Great 
Britain,  nor  the  concurrent  regulations  of  the  • 
two  governments,  but  that  it  was  the  law  of  the 
sea,  was  it  the  ancient  maritime  law,  that  which 
existed  before  the  commercial  nations  of  the 
world  adopted  the  Reeulations  of  1863  and  1864, 
or  the  law  changed  after  those  regulations  were 
adopted?  Undoubtedly,  no  single  nation  can 
change  the  law  of  the  sea.    That  law  is  of  uni- 
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venal  obligation,  and  no  statute  of  one  or  two 
nations  can  create  obligations  for  the  world. 
Like  all  the  laws  of  nations,  it  rests  upon  the 
common  consent  of  civilized  communities.  It  is 
of  force,  not  because  it  was  prescribed  by  any 
superior  power,  but  because  it  has  been  gen- 
erally accepted  as  a  rule  of  conduct.  Whatever 
may  have  been  its  origin,  whether  in  the  usages 
of  navigation  or  in  the  ordinances  of  maritime 
states,  or  in  both,  it  has  become  the  law  of  the 
sea  only  by  the  concurrent  sanction  of  those 
nations  who  may  be  said  to  constitute  the  com- 
mercial world.  ■  Many  of  the  usages  which  pre- 
Tail,  and  which  have  the  force  of  law,  doubtless 
originated  in  the  positive  prescriptions  of  some 
single  State,  which  were  at  first  of  limited  ef- 
fect, but  which  when  generally  accepted  be- 
came of  universal  obligation.  The  Rhodian  law 
is  supposed  to  have  been  the  earliest  system  of 
marine  rules.  It  was  a  code  for  Rhodians  only, 
but  it  soon  became  of  general  authority  be- 
cause accepted  and  assented  to  as  a  wise  and 
desirable  system  by  other  maritime  nations. 
The  same  may  be  said  of  the  Amalfitan  table, 
of  the  ordinances  of  tne  Hanseatic  League,  and 
of  parts  of  the  marine  ordinances  of  Louis 
XIV.  They  all  became  the  law  of  the  sea, 
nut  on  account  of  their  origin,  but  by  reason  of 
their  acceptance  as  such.  And  it  is  evident  that 
unless  general  assent  is  efficacious  to  give  sanc- 
tion to  international  law,  there  never  can  be 
that  growth  and  development  of  maritime  rules 
which  the  constant  changes  in  the  instruments 
and  necessities  of  navigation  require.  Changes 
in  nautical  rules  have  taken  place.  How  have 
they  been  accomplished,  if  not  bv  the  concur- 
rent assent,  express  or  understood,  of  maritime 
nations?  When,  therefore,  we  find  such  rules 
of  navigation  as  are  mentioned  in  the  British 
orders  m  council  of  January  0,  1863,  and  in 
our  Act  of  Congress  of  1864,  accepted  as  oblig- 
atory rules  by  more  than  thirty  of  the  princi 
pal  commercial  states  of  the  world,  including 
almost  all  which  have  any  shipping  on  the  At- 
lantic Ocean,  we  are  constrained  to  regard  them 
as  in  part  at  least,  and  so  far  as  relates  to  Uiese 
vessels,  the  laws  of  the  sea,  and  as  having  been 
the  law  at  the  time  when  the  collision  of  which 
the  libelants  complain  took  place. 

This  is  not  giving  to  the  statutes  of  any  na- 
tion extraterritorial  effect.  It  is  not  treating 
them  as  general  maritime  laws,  but  it  is  recog- 
nition of  the  historical  fact  that  by  common  con- 
sent of  mankind,  these  rules  have  been  acqui- 
esced in  as  of  general  obligation.  Of  that  fact 
we  think  we  may  take  judicial  notice.  Foreign 
municipal  laws  must  indeed  be  proved  as  facts, 
but  it  is  not  so  with  the  law  of  nations. 

The  consequences  of  this  ruling  are  decisive 
of  the  case  before  us.  The  violation  of  mari- 
time law  by  The  Berkshire  in  carrying  a  white 
light  (to  say  nothing  of  her  neglect  to  carry 
colored  lights)  and  her  carrying  it  on  deck  in- 
stead of  at  her  mast-head,  were  false  representa- 
tions to  The  Scotia.  They  proclaimed  that  The 
Berkshire  was  a  steamer,  and  such  she  was 
manifestly  taken  to  be.  The  movements  of 
The  Scotia  were  therefore  entirely  proper,  and 
she  was  without  fault. 

The  decree  of  the  Circuit  Court  is  affirmed,  with 
costs. 

S.  C.-5  Blatchf.,  227;  7  Blatchf.,  308. 

ritp<l-9l  IT.  ft.,  '?04,  ~'05;6  Hu»che8,  leO;  2  Fllpp., 
254 ;  9  B4JU.,  40» ;  3J  Am.  Rep.,  724  (98  Pa.  St.,  35). 


JOHN  D.  WORTHY.  Exr.  of  Archibald  D. 
Palmbr,  Deceased,  Plff.  in  Err,, 

HENRY  MARSTON. 
(See  8.  C,  '*Palmer  v.  Marston,"  14  Wall.,  10-12J 

Jurisdiction  over  state  judgment,  when  not  taken. 

Where  in  a  state  judRcnent  the  provision  of  the 
State  CoDStitutioD  was  in  nowise  drawn  in  question 
but  the  decision  was  froyemed  by  the  settled  prin  • 
ciples  of  the  Jurisprudence  of  the  State,  tliis  court 
has  no  power  to  review  such  Judgment. 

[No.  112.] 
Submitted  Feb.  SO,  1S7S.   Decided  Apr.  1,  2872. 

IN  ERROR  to  the  Supreme  Court  of  the  Stale 
of  Louisiana. 
The  case  is  stated  by  the  court. 
Mr.  £•  T.  Merri<?k«  for  plaiotiff  in  error. 
Messrs.  H.  Marston,  J.  Q.  A.  Fellows,  W,  S. 
Holman  and  /.  H.  Muse,   for  defendant  in 
error: 

Mr.  Justice  Swajme  delivered  the  opinion 
of  the  court: 

Palmer  sued  Maraton  in  the  District  Court  of 
the  Parish  of  East  Feliciana,  upon  a  promissory 
note  made  by  Marston  to  J.  O.  Fuqua,  and  by 
him  indorsed  to  Palmer,  dated  October  Ist, 
1863,  for  $1,687,  and  payable  one  day  afterdate, 
with  interest  at  the  rate  of  eight  per  cent,  per 
annum  from  date  until  paid.  The  defendant 
answered  that  $1,000  of  the  note  had  been  paid, 
and  that  $949  of  it  was  a  part  of  the  purchase 
price  of  an  African  negro  claimed  to  be  a  slave, 
and  that  the  slave  had  been  freed  by  sovereign 
authority,  and  that  hence  the  note,  to  the  extent 
of  the  amount  last  named,  was  null  and  void. 

The  court  held  that, '  whilst  the  law  remains  as 
pronounced  by  the  late  Supreme  Court  in  the  case 
of  Wainwrighty.  Bridges,  19  La.  Ann..  234,  and 
other  cases,  Fuqua,  were  he  suing  to  recover  the 
amount  of  the  note,  which  is  the  subject  of  this 
controversy,  would  be  defeated  by  this  plea  of 
failure  of  consideration.  Therefore,  the  plaint- 
iff must  fail  also."  Judgment  was  given  for  the 
defendant.  The  case  was  appealed  to  the  Su- 
preme Court  of  the  State,  and  that  court  affirmed 
the  judgment. 

In  the  opinion  of  the  court,  as  drawn  up  by 
one  of  the  judges,  it  is  said: 

"The  balance  of  the  note  in  suit  iu  this  action 
was  clearly  given  in  renewal  of  obligations  aris- 
ing from  the  sale  of  a  slave,  and  is  vitiated  by 
this  fact.  It  cannot  be  recovered  under  our  ju- 
risprudence, as  settled  in  Wadnwright  v.  Bridgr* 
[supra],  and  the  numerous  cases  which  ban* 
followed  that  decision.  Under  the  rule  estab- 
lished in  the  case  of  GHroves  v.  dark,  21  La. 
Ann.,  p.  667,  it  is  immaterial  whether  the 
plaintiff  became  a  holder  before  or  after  ma- 
turity. We  have  been  asked  by  counsel  to 
pass,  in  this  case,  upon  the  validity  under  the 
Constitution  of  the  United  States  of  the  article 
128  of  the  Louisiana  Constitution  of  1868.  which 
declares  that  contracts  for  the  sale  of  penons 
are  null  and  void,  and  shall  not  be  enforced  by 
the  courts  of  this  State.  We  do  not  feel  it  nee 
essary  to  do  this.  The  rule,  that  such  contracts 
will  not  be  enforced  by  the  courts  of  this  Sute. 
was  established  in  our  jurisprudence  in  the  year 

1867.  It  was  flrmlv  settled  and  repeatedly  acted 
upon  before  the  adoption  of  the  Constitution  of 

1868,  and  has  been  invariably  adhered  to  ever 
since.    The  question  whetlW  this  article  1*^  N- 
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valid  or  inyalid  as  an  act  of  legislation, and  in  re- 
lation to  article  10  of  the  Constitution  of  the 
United  States, may  possess  considerable  specula- 
tive interest,  but  we  do  not  perceive  that  it  can, 
in  this  case,  have  a  practical  influence  upon  the 
result.  For  the  reasons  given  it  is  ordered  and 
adjudged  that  the  judgment  appealed  from  be 
affirmed  with  costs." 

It  thus  appears  that  the  provision  of  the  State 
Constitution  upon  the  subject  of  slave  contracts 
was  in  nowise  drawn  in  question,  The  decis- 
ion was  governed  by  the  settled  principles  of 
the  jurisprudence  of  the  State.  In  such  cases 
this  court  has  no  power  of  review.  No  right 
was  claimed  by  either  party  under  any  state 
law  or  the  Constitution  of  the  State  which  was 
resisted  upon  the  ground  of  repugnancy  to  the 
Constitution,  or  a  treaty  or  law  of  the  United 
States,  the  decision  having  been  in  favor  of  the 
validity  of  the  right  so  asserted.  There  is  cer- 
tainly no  foundation  for  such  a  complaint  on 
the  part  of  the  plaintiff  in  error.  In  the  ab- 
sence of  such  a  claim  and  decision  we  cannot 
take  cognizance  of  the  case.  This  element, 
which  is  indispensable  to  our  jurisdiction,  is 
wanting.  Substantially  the  same  question  arose 
in  Bk.  of  W.  Tenn.  v.  OU.  Bfc.  of  La.,  hereto- 
fore decided  [ante,  5141.  The  writ  of  error  was 
dismissed  for  want  of  jurisdiction.  The  same 
disposition  must  be  made  of  this  case. 

Ths  writ  of  error  is  dismissed  accordingly, 

Cited-14  Wall.,  666,  868. 


AMBROSE  H.  SEVIER,  Admr.  of  John  A. 
JoRDON,  Deceased,  bt  al.,  Plffs,  in  Err.^ 

p. 

LANGDON  C.  HASKELL,   Admr.  of  Au- 
GU8TU8  M.  Smith,  Deceased. 

(See  S.  C,  14  WaU.,  13-16.) 

Jurisdiction  over  state  judgments. 

1.  Where  the  state  court  in  its  decision  proceeded 
upon  the  (reneral  principles  of  the  Jurisprudence 
of  the  State,  this  court  cannot  inquire  whether,  in 
applying  tbose  principles,  that  tribunal  reached 
the  proper  conclusions. 

2.  Where  the  record  exhibits  no  question  of  which 
this  court  can  take  co^f  nizanoe,  the  case  will  be  dis- 
missed. 

[No.  825.] 
Submitted  Jan.  19,  187S,   Decided  Apr,  1,  1872, 

IN  ERROR  to  the  Supreme  Court  of  the  SUte 
of  Arkansas. 
The  case  is  stated  bv  the  court. 
Messrs.  Watkins  &  Rose,  for  plaintiffs  in  er- 
ror. 

Messrs.  Clark  &  Williams*  for  defendants 
in  error. 

Mr.  Justice  Swajme  delivered  the  opinion 
of  the  court: 

This  case  was  brought  here  by  a  writ  of  er- 
ror to  the  Supreme  Court  of  the  State  of  Arkan 
sas.    It  is  before  us  on  a  motion  to  dismiss  the 
writ  for  want  of  jurisdiction. 

The  case,  so  far  as  it  is  necessary  to  state  it, 
was  a  proceeding  in  equity  to  foreclose  a  mort- 
gage given  by  the  intestate  of  Sevier  to  the  in 
testate  of  Haskell,  to  secure  the  payment  of 
four  promissory  notes  therein  described,  and 
the  accruing  interest.  The  answer  set  up  as  a 
defense  that  the  consideration  of  the  notes  was 
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the  purchase  of  eighty-five  slaves  by  Jordan  of 
Smith;  that  the  slaves  had  since  become  eman- 
cipated and  lost  to  the  estate  of  Jordan,  and 
that  the  consideration  of  the  notes  had  thus 
wholly  failed.  The  circuit  court,  at  the  May 
Term.  1867,  decreed  that  the  bill  should  be  dis- 
missed and  the  complainant  pay  the  costs.  The 
case  was  appealed  to  the  Supreme  Court  of  the 
State,  and  that  court,  at  the  December  Term, 
1867,  reversed  the  decree  and  remanded  the 
cause  to  the  circuit  court,  with  directions  to  en- 
ter a  decree  for  the  complainant,  wliich  was  ac- 
cordingly done. 

The  plaintiffs  in  error  applied  to  the  circuit 
court  at  the  November  Term,  1868,  for  an  or- 
der that  all  further  proceedings  upon  the  decree 
should  be  superseded  and  perpetually  staved, 
for  the  reason  that,  on  the  11th  day  of  Febru- 
ary, 186H,  since  the  decision  of  the  Supreme 
Court  of  the  State  in  the  case  was  made,  it  was 
ordained  by  the  Constitution  of  the  State  then 
adopted,  that  all  contracts  for  the  sale  or  pur- 
chase of  slaves  were  null  and  void,  and  that 
no  court  of  the  State  should  take  cognizance  of 
any  suit  founded  upon  such  contracts,  and  that 
no  amount  should  ever  be  collected  or  recovered 
on  any  judgment  or  decree  which  had  been  or 
should  thereafter  be  rendered  on  account  of 
any  such  contract  or  obligation.  The  circuit 
court  overruled  the  application,  and  the  plaint- 
iffs in  error  excepted.  The  case  was  again 
taken  to  the  Supreme  Court  of  the  State,  and 
that  court  affirmed  the  decision  of  the  lower 
court. 

Where  the  judgment  of  a  state  court  is 
brought  into  this  court  for  review,  to  warrant 
the  exercise  of  the  jurisdiction  invoked,  the 
case  must  fall  within  one  of  three  categories: 

(I)  There  must  have  been  drawn  in  question 
the  validity  of  a  treaty  or  statute  of,  or  an  au- 
thority exercised  under,  the  United  States,  and 
the  decision  of  the  state  court  must  have  been 
against  the  validity  of  the  claim  which  either 
is  relied  upon  to  maintain;  (2)  or  there  must 
have  been  drawn  in  question  a  statute  of,  or  an 
authority  exercised  under, a  State, on  the  ground 
of  their  being  repugnant  to  the  Constitution,  a 
law  or  treaty  of  the  United  States,  and  the  de- 
cision must  have  been  in  favor  of  the  validity 
of  the  state  law  or  authority  in  question;  (3)  or 
a  right  must  have  been  claimed  under  the  Con- 
stitution or  a  treaty  or  law  of,  or  by  virtue  of 
a  commission  held  or  authority  exercised  under 
the  United  States;  and  the  decision  must  have 
been  against  the  right  so  claimed.  14  Stat,  at 
L.,  385. 

The  case  before  us  is  within  neither  of  these 
classes.  Before  the  State  Constitution  of  1868 
was  adopted,  the  Supreme  Court  must  have 
proceeded  upon  the  general  principles  of  the 
jurisprudence  of  the  State.  Whether,  in  apply- 
ing those  principles,  that  tribunal  reached  the 
proper  conclusions,  cannot  be  a  subject  of  con- 
sideration by  this  court.  We  have  no  authority 
to  enter  upon  such  an  inquiry.  After  the  Con- 
stitution of  1868  was  adopted,  the  plaintiffs  in 
error  relied  upon  that,  to  annul  the  decree  ' 
which  had  been  rendered.  The  Supreme  Court 
affirmed  the  validity  of  the  decree,  the  provis- 
ion in  the  State  Constitution  relied  upon  to  the 
contrary  notwithstanding. 

Here,  again,  no  federal  question  is  presented. 
What  considerations  controlled  the  judgment 
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of  the  court  is  DOt  disclosed  in  the  record.  If  it 
were  held,  as  it  may  well  have  been,  that  the  pro- 
vision in  the  Federal  Constitution  which  forbids 
any  State  to  pass  a  law  impairing  the  obliga 
tion  of  contracts  made  prior  to  ite  adoption,  as 
the  contract  here  in  question  was  sustamed  and 
enforced ;  still,  no  (question  arose  of  which  this 
court  can  take  cognizance.  The  record  exhib- 
iting no  such  question,  the  motion  must  prevail, 
and  the  lorit  of  error  is  dismissed  for  want  of 
'jurisdiction. 

ated— 14  Wall.,  606 ;  93  U.  3.,  121 ;  102  U.  8.,  418. 


THE  STEAMER  CAYUGA,  etc..  The  Hud- 
son RrvER  Steamboat  Company,  Claimant, 
Appt.  ^ 

THE  HOBOKEN  LAND  AND  IMPROVE- 
MENT COMPANY. 
(See  8.  C,  14  Wall.,  270-279.) 

Rules  as  to  collision — ships  follounng  or  crossing 
each  other — owner  only  liable  to  value  of  his  in- 
terest— damages. 

1.  Where  two  ships  are  runnlnfr  in  the  same  direc- 
tion, the  ship  astern.  If  she  Is  sailing  faster  than  the 
ship  ahead,  is  In  general  bound  to  adopt  the  neces- 
sary precautions  to  avoid  a  collision. 

2.  But  the  rule  does  not  in  general  apply  in  a  case 
where  the  sbips  are  crossing,  or  are  running  on  in- 
tersecting lines:  there  the  snip  which  has  the  other 
on  her  starboard  side,  shall  keep  out  of  the  way  of 
the  other. 

8.  Owners  of  ships  and  vessels  are  not  now  liable 
for  any  loss,  damage  or  injury,  beyond  the  amount 
of  their  Interest  in  the  ship  and  her  freight. 

4.  The  damages  which  the  owners  of  the  injured 
vessel  Is  entitled  to  recover  in  cases  of  colllpion  are 
the  same  as  in  similar  suits  for  Injuries  to  personal 
property,  and  may  extend  to  loss  of  freixrht,  neces- 
sary expenses  Incurred  in  making  repairs,  and  un- 
avoidable detention. 

[No.  84.] 
Argued  Jan.  iJ^  1872.       Decided  Apr.  i,  187B. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Eastern  District  of  New 
York. 
The  case  is  stated  by  the  court. 
Mr.  C*  Van  SantVoord,  for  appellant. 
Mr.  W.  J.  A.  Fuller,  for  appellee. 

Mr.  Justice  Clifford  delivered  the  opinion  of 
the  court: 

Collision  cases  usually  present  difficult  ques- 
tions of  fact,  arising  from  conflicting  testimony, 
and  the  case  before  the  court  is  one  of  that 
class,  but  both  of  the  subordinate  courts  decided 
in  favor  of  the  libelants,  and  our  decision,  with 
brief  explanations,  must  be  in  the  same  way. 

The  libelants  are  the  owners  of  the  steam 
ferry-boat  James  Watt,  employed  in  transport 
ing  passengers  and  freight  between  the  Port  of 
New  York  and  the  City  of  Hoboken,in  the  Stale 
of  New  Jersey,  and  they  filed  the  libel  in  the 
district  court  against  the  steam-tug  Cayuga,  usu- 
ally employed  in  towing  vessels  and  other  water- 
craft,  charging  that  the  steam  tug  was  so  improp- 
erly and  unskillfully  managed  and  navigated 

NoTB.— OoUfoton ;  rights  of  steam  and  sailina  veS' 
sets  with  reference  to  each  other^  and  in  patfsing  and 
mtetinO'  See  note  to  Bt.  John  v.  Paine,  51  U.  S.  10) 
How.),  657. 

RxtUsfw  avoiding,  steamer  meeting  steamer.  See 
mtte  to  Williamson  v.  IJarrctt,  54  U.  8.  (13  How  J,  101. 


that  she  ran  into  and  upon  The  James  Watt, 
causing  to  the  latter  steamboat  great  injurv  and 
damage,  as  more  fully  set  forth  in  the  libel.  By 
the  pleadings  and  evidence  it  appears  that  the 
collision  occurred  at  four  o'clock  in  the  aftemocm 
of  the  13th  of  June,  1866,  in  clear  weather  and 
under  circumstances  which  show  bevond  all 
doubt  that  oneor  both  vessels  were  in  fault.  Daily 
trips  were  made  b^  The  James  Watt  and,  at  the 
time. she  was  making  her  regular  trip  down  the 
river  to  her  place  of  destination  at  the  foot  of 
Barclay  Street,  on  the  New  York  side  of  the 
river.  She  started  from  her  r^ular  slip  at  flo- 
boken,  and  as  she  proceeded  on  her  route  she 
was  heading  obliquely  across  the  river  towards 
the  wharf  to  which  she  was  bound.  Shortly 
after  The  James  Watt  left  her  wharf  at  Hobo- 
ken  The  Cayuga  came  out  from  the  slip  at  the 
foot  of  Desbrosses  Street,  and  having  rounded 
to,  nearly  opposite  Hubert  Street,  she  then  took 
a  course  down  the  river,  heading  for  the  Jersey 
side  of  the  river,  though  less  obliquely  than  th« 
ferry-boat  of  the  libelants,  and  they  collided 
when  the  former  had  advanced  about  one  third 
of  the  way  across  the  river  towards  the  Jersey 
shore.  Enough  appears  to  show  that  The  James 
Watt  was  heading  in  a  south  by  east  course, 
and  that  she  was  running  in  the  tnck  she  usu- 
ally followed  in  making  her  daily  trips,  and 
that  The  Cayuga  was  heading  nearly  in  a  south- 
south  westcourse  for  the  place  of  her  ultimate  des- 
tination on  the  opposite  side  of  the  river.  Both 
steamers  were  well  manned,  and  each  was  sea- 
sonably seen  from  the  other  and  at  about  the  same 
time,  and  as  it  was  daylight  and  good  weather, 
and  as  it  was  obvious  that  their  courses  inter- 
sected, it  must  have  been  known  to  Uioee  in- 
trusted with  their  navigation  that  a  oollisioa 
might  ensue  unless  some  proper  precaution  was 
seasonably  adopted  to  prevent  such  a  disaster. 
They  had  plenty  of  sea-room,  and  if  either  had 
changed  her  helm,  the  collision  would  have  been 
prevented,  but  as  The  Cayuga  had  The  James 
Watt  on  her  own  starboard  side  throughout. 
from  the  time  she  took  her  course  down  the 
river  to  the  time  of  the  disaster,  the  sailing  rules 
made  it  her  duty  to  keep  out  of  the  way.  Ar- 
ticle 14  prescribes  that  '*  If  two  ships  under 
steam  are  crossing  so  as  to  involve  risk  of 
collision,  the  ship  which  has  the  other  on  her 
own  starboard  side  shall  keep  out  of  the  way  of 
the  other,"  and  the  court  is  of  the  opinion  that 
the  circuit  judge  was  correct  in  deciding  that 
that  rule  is  applicable  in  this  case. 

Suggestion  is  made,  and  perhaps  it  is  correct, 
that  The  Cayuga  was  slightly  ahead  when  she 
first  took  her  course  and  started  down  the  river, 
but  the  speed  of  The  James  Watt  being  some- 
what the  greater,  it  appears  that  she  soon  made 
such  an  advance  that  it  became  evident  that  un- 
less one  or  the  other  gave  way  the  danger  of 
collision  would  become  imminent.  App^  that 
rule  and  it  is  clear  that  it  was  the  duty  of  The 
Cayuga  to  keep  out  of  the  way,  inasmuch  as 
she  had  The  James  Watt  on  her  own  starboard 
side.  Every  vessel  overtaking  another  vessel, 
it  is  said,  shall  keep  out  of  the  way  of  the  ves- 
sel ahead,  but  that  rule  cannot  property  be  ap- 
plied in  this  case,  as  the  two  steamers  were  cross- 
ing or  runniuj^  on  intersecting  lines,  in  which 
case  the  question  is  not  in  general  affected  by 
the  comparative  speed  of  the  two  vesseto,  nor 
by  the  fact  that  the  one  or  the  other  w«« 
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slightly  ahead  when  the  necessity  for  precau- 
tion commenced. 

Undoubtedly, where  two  ships  are  running  in 
the  same  direction,  the  ship  astern,  if  she  is 
sailing  faster  than  the  ship  ahead,  is  in  ^neral 
bouna  to  adopt  the  necessary  precautions  to 
avoid  a  collision,  but  it  is  clear  that  the  rule 
dries  not  in  general  apply  in  a  case  where  the 
ships  are  crossing  or  are  distant  from  each  other 
on  a  right  line  and  are  running  on  intersecting 
lines,  as  it  is  expressly  enacted  where  two  steam- 
ships are  crossing  that  the  ship  which  has  the 
^ther  on  her  own  starboard  side  shall  keep  out 
of  the  way  of  the  other.  Whitridge  v.  DiU,  23 
How..  458  [64  U.  8..  XVI..  588].  Such  is  the 
express  regulation  enacted  by  Confess,  and  the 
correlative  duly  of  the  other  vessel  is  described 
in  the  eighteenth  article,  which  is,  that  where 
one  of  two  ships  is  required  to  keep  out  of  the 
way,  the  other  shall  Keep  her  course,  subject 
to  the  qualifications  contained  in  the  succeed- 
ing article,  which  is  entitled  a  "  proviso  to  save 
special  cases."  By  that  proviso  it  is  prescribed 
that  in  obeying  and  construing  those  rules,  due 
regard  must  be  had  to  all  dangers  of  navigation, 
and  to  any  special  circumstances  which  may 
exist  in  any  particular  case,  rendering  a  depart- 
ure from  those  rules  necessary  in  order  to  avoid 
immediate  danger.  18  Stat,  at  L.,  60,  61.  Per- 
sons engaged  in  navigating  vessels  upon  the  seas 
are  bound  to  observe  the  nautical  rules  enacted 
by  Congress,  whenever  they  apply,  and  in  other 
cases  to  be  governed  by  the  rules  recognized 
and  approval  by  the  courts.  Nautical  rules, 
however,  were  fram^  and  are  administered  to 
prevent  such  disasters  and  to  afford  security  to 
life  and  property;  but  it  is  a  mistake  to  suppose 
that  either  the  Act  of  Congress,  or  the  decis- 
ions of  the  courts,  require  the  observance  of  any 
given  rule  in  a  case  where  it  clearly  appears 
that  the  rule  cannot  be  followed  without  de- 
feating the  end  for  which  it  was  prescribed  or 
without  producing  the  mischief  which  it  was  in- 
tended to  avert.  Qualifications  of  that  charac- 
ter were  sanctioned  by  this  court  years  before 
the  existing  rules  were  enacted  by  Congress,  and 
no  doubt  is  entertained  that  the  proviso  to  save 
special  cases  contained  in  those  rules  was  in- 
tended to  affirm,  in  substance  and  effect,  the 
views  upon  that  subject  which  this  court  had 
previously  expressed.  Steamship  Co.  v.  Rum- 
baU,  21  Efow.,  885  [62  U.  8.,  XVI.,  148].  Re 
sponsive  to  the  charge  that  The  Cayuga  did  not 
observe  the  fourteenth  article  of  the  sailing 
rules,  the  respondents  attempt  to  show  that  The 
James  Watt  did  not  keep  her  course,  as  re- 
quired by  the  eighteenth  article — that  she  was 
running  faster  than  the  steam  tug, and  that  hav- 
ing passed  her  on  the  starboard  side  she  sud- 
denly sheered  across  her  bows,  and  that  the  two 
steamboats  in  a  few  seconds  came  together,  the 
stern  of  The  Cayuga  strikingagainst  the  port 
stern  quarter  of  The  James  Watt  and  caused 
the  injuries  alleged  in  the  libel.  Instead  of  that 
the  district  court  found,  as  matter  of  fact,  that 
The  Cayuga,  just  before  she  reached  the  point 
of  intersection,  stopped  her  engine,  giving  those 
in  charge  of  the  ferry-boat  to  understand  that 
the  latter  steamer  could  pass  In  safety,  which 
had  the  effect  to  mislead  those  in  charge  of  The 
James  Watt,  as  The  Cayuga  in  a  brief  period 
put  her  engine  in  motion  and  started  ahead,  and 
that  the  collision  immediately  ensued. 

See  14  Wall.  U.  S.,  Book  20. 


Additional  testimony  was  taken,  subsequent 
to  the  appeal  from  the  decree  of  the  district 
court,  but  the  circuit  court,  in  view  of  the 
whole  case,  was  still  inclined  to  Uie  opinion 
that  the  finding  of  the  district  judge  was  cor- 
rect. Considerable  conflict  exists 'in  the  testi- 
mony on  that  point,  but  it  is  not  necessary 
to  decide  it,  as  the  same  conclusion  must  be 
adopted  even  if  it  be  admitted  that  the  steam- 
tug  did  not  stop  her  engine  and  mislead  the 
ferry-boat,  as  is  supposed  by  the  libelants,  as  it 
is  clear  that  the  charge  made  against  The  James 
Watt,  that  she  changed  her  course,  is  not  sus- 
tained. 

Even  if  The  Cayuga  did  not  do  anything  to 
mislead  The  James  Watt, it  is  clear  that  she  did 
not  keep  out  of  the  way, as  required  by  the  four- 
teenth sailing  rule,  nor  did  she  adopt  any  proper 
precaution  to  prevent  a  collision.  Bound  as  she 
was  to  keep  out  of  the  way,  the  fact  that  she 
did  not  comply  with  that  requirement,  is  as 
complete  an  answer  to  the  defense  set  up  by  the 
claimants  as  the  proof  would  be  that  she  mis- 
led the  other  vessel,  as  charged  by  the  libelants. 
Having  done  nothing  to  prevent  the  collision 
she  must  abide  the  conseqences,  unless  she  can 
show  some  good  reason  for  her  failure  to  per- 
form her  duty  in  that  regard.  All  the  excuse 
or  the  principal  one  offered,  is  the  one  before 
mentioned :  that  she  was  ahead  and  that  it  was 
the  duty  of  The  James  Watt  to  have  adopted 
the  necessary  precautions. 

Where  a  steamer  astern,  in  an  open  sea  and 
in  good  weather,  is  pursuing  the  same  general 
course  as  the  one  ahead,  and  at  greater  speed, 
the  steamer  astern,  as  a  general  rule,  is  required 
to  give  way  or  to  adopt  the  necessary  precau- 
tions to  prevent  a  collision,  as  the  steamer 
ahead  is  entitled  to  the  road,  but  the  court  here 
concurs  with  the  circuit  court  that  that  rule  did 
not  apply  in  thiscase.even  if  it  be  conceded  that 
The  Cayuga,  after  she  rounded  to^and  when 
she  first  took  her  course  down  the  river,  was 
slightly  ahead,  as  the  relative  situation  of  the 
two  steamers,  even  at  that  time,  was  that  de- 
scribed in  the  fourteenth  article  of  the  sailing 
rules,  and  not  described  in  the  seventeenth  ar- 
ticle, as  is  supposed  by  the  respondents.  Pre- 
cautions at  that  time  were  not  necessary,  as  the 
distance  between  the  two  steamers,  measuring 
east  and  west,  was  very  considerable,  but  they 
were  running  on  converging  lines,  and  as  they 
advanced  that  distance  was  fast  reduced,  which 
soon  created  the  necessity  for  precautions  to 
prevent  a  collision,  and  the  testimony  entirely 
satisfies  the  court  that  at  the  time  the  necessity 
for  precaution  commenced,  the  two  steamers 
were  nearly  abreast,  and  that  the  circuit  court 
was  right  in  holding  that  the  fourteenth  sail- 
ing rule  is  applicable  to  the  case,  and  that  it  was 
the  duty  of  The  Cayuga  to  keep  out  of  the 
way. 

Keference  was  made  to  a  commissioner  in 
the  district  court,  to  ascertain  the  amount  of  the 
damages,  and  he  reported  the  whole  amount  to 
be  $2,672. 80,as  more  fully  shown  in  the  record. 
Exceptions  were  duly  taken  by  the  respondents 
to  various  items  of  the  report,  but  the  court 
overruled  the  exceptions  and  confirmed  the  re- 
port. Included  in  the  report  of  the  commis- 
sioner was  an  allowance  of  $75  per  day  for  the 
seventeen  days  the  steamer  was  detained  while 
the  repairs  were  being  made,  and  to  that  allow- 
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anoe  the  respondeDts  still  object.  Other  excep- 
tions to  the  commissioner's  report  were  taken 
at  the  time,  but  they  have  not  been  much 
pressed  in  argument  and  are  overruled  as  not 
well  founded.  Reasonable  demurrage  is  cer- 
tainly a  proper  charge,  as  the  leading  maxim  is 
restitutio  in  integrain  in  all  suits  for  damages 
occasioned  to  vessels  by  collision.  The  BaUi- 
more,  8  Wall..  885  [76  U.  8.,  XIX.,  466]. 
Subject  to  the  provision  that  owners  of  ships 
and  vessels  are  not  now  liable  for  any  such  loss, 
damage  or  injury,  beyond  the  amount  of  their 
interest  in  the  ship  and  her  freight  then  pend- 
ing, it  is  settled  law  that  the  damages  which  the 
owner  of  the  injured  vessel  is  entitled  to  recover 
in  cases  of  collision  are  to  be  estimated  in  the 
same  manner  as  in  other  suits  of  like  nature  for 
injuries  to  personal  property,  and  the  owner, 
afl  the  suffering  party,  is  not  limited  to  compen- 
sation for  the  immediate  effects  of  the  injury 
inflicted,  but  the  claim  for  compensation  may  ex 
tend  to  loss  of  freight,  necessary  expenses  in- 
curred in  miULing  repairs,  and  unavoidable  de- 
tention. The  Cayuga,  2  Ben.,  126;  A  C7.,  7 
Blatchf..  889;  iS.  a,  1  Ben.,  171.  Tested  by 
that  rule,  it  is  quite  clear  that  the  explanations 
given  by  the  respective  judges  in  the  subordi- 
nate courts  are  sufficient  to  show  that  the  report 
of  the  commissioner  was  correct.  Many  other 
authorities  might  be  referred  to  in  support  of 
the  rule  here  laid  down,  but  inasmuch  as  the 
subject  was  fully  considered  in  the  case  of  The 
BaUimore,  the  court  does  not  deem  it  necessary 
to  give  it  much  additional  consideration. 
Beeree  affirmed, 

S.  C— 8  Ben.,  125;  7  Blatchf.,  886. 

Clted-ie  Wall.,  177;  18  Wall.,  006;  106  U.  S.,  63S;  2 
McCrary,  166:  7  Ben.,  182. 


SAMJJEL  DOLTON,  Plff.  in  Err,, 

AARON  CAIN  bt  al. 

(See  8.  C,  \i  WaU.,  472-479.) 

Adoerse  posseesion  under  equitable  tiUe — when  a 
defense  to  ejectment — riff?U  of  dower, 

1.  A  person  having  the  equitable  title  to  land,  in 
lUinolB,  under  a  contract  to  purchase,  the  price  of 
which  he  has  paid  or  offered  to  pay,  may  avail  him- 
self of  the  Statute  of  Limitations  of  that  State,  by 
pleading  his  possession  of  seven  years  in  bar  of  an 
action  of  ejectment. 


2.  And  this,  although  the  Utle  uaed  to  aooompUsh 
this  object  could  not  be  employed  by  a  platnttlT  In 
an  action  of  ejectment, who  can  only  recover  wbeo 
he  has  the  paramount  legal  title. 

8.  A  wife  of  the  owner  of  land  has  a  ri^ht  of 
dower  only  in  the  event  that  she  survived  her  hus- 
band.   She  has  no  present  title  to  the  land,  either 
legal  or  equitable. 

[No.  124.] 

Submitted  Mar.  4, 1872.    Decided  Apr.  1,  1872. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  Illinois. 

The  case  is  stated  by  the  court. 

Mr,  BurUm  C.  Cook,  for  plaintiff  in  error: 

If  anv  principle  of  law  can  be  considered  aa 
settled  in  the  State  of  Illinois  by  a  judicial  de- 
termination, it  is  settled  that  a  bond  for  a  deed 
does  not  constitute  color  of  title  under  sec.  11 
ch.  66,  R.  8.  of  111.  Irzing  v.  BrowneU,  8  of 
111.,  412. 

In  the  case  of  Dunlap  v.  Dougherty.  20  111., 
404,  the  court  said :  ' '  The  defendant  paid  taxes 
for  two  or  three  years  under  his  contract  for  a. 
conveyance,  and  without  including  these  pay- 
ments by  him,  payment  of  the  taxes  for  seven 
successive  years  was  not  showQ,  and  the  defend- 
ant not  having  shown  color  of  title  and  pay 
ment  of  taxes  running  together  for  the  period 
limited,  has  failed  to  bring  himself  within  the 
provision  of  section  9  of  the  statute."  The  pro- 
visions of  sections  8  and  9,  in  relation  to  color 
of  title,  are  identical.  This  case  is  referred  to 
and  approved  in  the  case  of  Dickenson  v.  Bree 
den,  30  111. .  820,  where  the  court  says :  *•  In  Dun- 
lap  V.  Dougherty,  20  111.,  404,  we  said  that  an 
executory  contract  for  a  conveyance  was  not 
color  of  title." 

Also:  "That  the  substance  of  the  decisions 
is  that  any  deed  purporting  on  its  face  to  con- 
vey title,  no  matter  on  what  it  may  be  founded, 
is  color  of  title." 

ShackUford  v.  Bailey,  85  III.,  887;  Broola  v. 
Bruyn,  85  III.,  804;  Blanchard  v.  PraU,  37  111.. 
245;  Hinckley  v.  Greene,  62  111..  227.  in  which 
the  court  said:  "It  has  been  held  by  numerous 
cases  of  this  court,  that  a  deed  which,  on  itfi 
face,  purports  to  convey  title,  constitutes  claim 
and  color  of  title." 

From  these  cases,  the  doctrine  of  which  is  en- 
tirely uncontro verted  in  this  case,  it  would  seem 
to  be  settled  that  a  bond  for  a  deed  which  does 
not  purport  on  its  face  to  convey  any  present 
title,  does  not  constitute  color  of  title. 

Mr.  Jackson  Orimshaw,  for  defendant  in 
error: 


NoTB.— Omlwton  of,  or  error,  in  mUldle  name  not 
material  or  a  mimomer;  idem  sonans ;  '*  Senior  •'  or 
"  Junior  "  forms  no  part  of  name.  See  note  to 
Kecne  v.  Meade,  28  U.  8.  (3  Pet.),  1. 

K  man  may  have  divers  names  at  divers  times, 
but  not  divers  christian  names.  A  man  cannot 
have  two  names  of  baptism  as  he  may  have  divers 
surnames.    Co.  Litt.,  3  a. 

The  law  knows  but  one  christian  name  and  the 
omission  of  a  middle  letter  or  name  is  of  no  im- 
portance. State  V.  Martin,  10  Miss.,  391 ;  GotobAd's 
Case,  6  City  Hall  Rec,  25 ;  FranJ^lin  v.  Talmadge,  6 
Johns.,  84;  Van  Voorhis  v.  Budd,  39  Barb.,  479; 
Roosevelt  v.  Gardinier,  2  Cow.,  483 ;  Milk  v.  Christie, 
1  Hill,  192;  McKay  v.  Spick,  1  Tex.,  878;  Edmonston 
V.  The  State,  17  Ala..  179 ;  Hart  v.  Lindsey,  17  N.  H., 
-JSS ;  S.  C.  43  Am.  Dec,  697. 

"Junior"  or  **  Senior  "  is  no  part  of  a  man's  name 
and  need  not  be  affixed  to  the  nameorsig>natureof 
a  person.  Johnson  v.  Ellison,  4  T.  B.  Monr.,  528;  S. 
C,  16  Am.  Dec,  183 :  Brainard  v.  Stllphin,  8  Vt..  9 ;  S. 
C,  27  Am.  Dec,  632;  Lcpiot  v.  Browne,  1  Saik.,  7; 
Goodhue  v.  Berrien,  2  Sandf.  Ch.,  638;  Famham  v. 
Hildretb,  32  Barb.,  280 ;  Uadley  v.  Shaw,  30  111.,  354. 
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Father  and  son  having  the  same  name,  when  that 
name  is  used  without  explanation,  the  father  pnino 
foGie  is  intended.  Brown  v.  Berright,  3  Blaekf ..  m : 
S.  C,  23  Am.  Dec,  373 ;  Graves  v.  Col  well,  90  HU  815 ; 
People  v.  Cook,  14  Barb.,  300 :  Padgett  v.  Lawrence, 
10  Paige.  170 ;  S.  C,  40  Am.  Dec,,  233. 

The  law  knows  but  one  christian  name,  and  where 
one  christian  name  is  stated  and  also  the  initial  let- 
ter of  another  christian  name,  the  initial  letter  may 
be  rejected  as  surplusage,  and  need  not  be  proved. 
Dilts  V.  Kinney,  3  Green  (N.  J.),  180:  Thompaon  v. 
Lee,  21  lU.,  242 ;  Erskine  v.  Davis,  25 IIU  251 :  Bletcfa 
v.  Johnson,  40  111.,  118 ;  Isaacs  v.  Wiley,  12  Vt.,  «;4 ; 
Allen  v.  Taylor,  28  Vt.,  609;  Sute  v.  Manniog,  14 
Tex.,  402;  People  v.  Lockwood,  8  Cal.,  205;  Brmtton 
V.  Seymour,  4  watts.  829;  eontra.  Price  v.  State.  It 
Ohio,  423:  The  State  v.  Hughes,!  Swan  (Tean.*. 
261. 

In  Mass.  It  is  held  that  a  double  baptismal  name 
is  in  fact  but  one  name,  and  essential  to  the  proper 
description  of  the  person.  Com.  v.  Perkios.  1  Pick^ 
388  ;  Com.  v.  Hall.  3  Pick.,  262. 

Mi'itake  in  spelling  name  is  unimportant  wbrre 
the  name  admits  of  diifetent  modes  of  speUioir ;  but 
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Mr,  Justice  Davis  delivered  the  opinion  of 
the  court: 

This  is  an  action  of  ejectment,to  recover  pos- 
session of  a  quarter  section  of  land  in  Adams 
County,  Illinois. 

The  plaintiff,  to  maintain  the  issue  on  his 
part,  introduced  in  evidence  a  patent  for  the 
tract  of  land  in  controversy  from  the  United 
States  to  Benjamin  Stephenson,  and  by  various 
fnMn«  conveyances  proved  title  in  hims«flf.  His 
immediate  grantors  were  the  heirs  of  Jacque- 
mart  and  Thiriat,  from  whom  he  purchased  in 
June,  1864.  It  was  proved  that  the  death  of 
Jacquemart  occurred  in  1848,  and  Thiriat  died 
in  1845. 

The  defendant,  Cain,  in  denial  of  the  plaint- 
iff's right  to  recover,  proved  that  he  purchased 
from  Jacquemart  the  real  source  of  title  of 
both  parties,  through  Washington  Cockle,  his 
attorney  in  fact,  the  quarter  section  in  dispute, 
on  the  20th  day  of  July.  1848,  and  took  a  bond 
for  a  deed ;  that  Jacquemart  and  wife^ho  were 
residents  of  Paris  in  France, on  the  10th  of  Au- 
gust, 1847,  empowered  Francis  R.  Tillon.  and 
Walter  L.  Cutting,  of  the  City  of  New  York, 
by  letters  of  attorney,  to  sell  their  lands  inllli 
nois,  with  powers  of  substitution,  and  that  on 
the  20th  of  Sepl«mber  following,  Tilion  and 
Cutting  by  letter  of  substitution,  authorized 
Washington  Cockle,  a  resident  of  Peoria,  Illi- 
nois, to  act  in  their  stead.  It  was  further  proved 
that  Cain  performed  his  part  of  the  contract  of 
purchase,  as  far  as  he  was  able;  that  he  paid  all 
the  installments  but  the  last,  and  offered  to  pay 
this, but  Cockle  refused  to  receive  it,  because  it 
was  rumored  that  Jacquemart  was  dead;  that 
there  has  been  a  readiness  and  willingness  at  all 
times  to  make  full  payment,  but  the  purchaser 
did  not  know  who  was  entitled  to  receive  the 
money.  Cain  took  possession  of  the  land  very 
soon  after  its  purchase,  and  has  occupied  it 
continuously,  by  himself  or  tenants,  from  that 
time  until  the  commencement  of  this  suit,  in 
1865,  and  for  seventeen  years  paid  the  taxes  on 
it.  Cockle,  soon  after  he  made  the  sale,  re 
ported  it  to  Tillon  and  Cutting,  who  approved 
it,  and  under  their  direction  expended  all  the 
money  received  from  Cain  in  paying  taxes  on 
other  lands  belonging  to  Jacquemart. 

On  this  state  of  facts,  the  court  below  decided 
that  the  possession  of  Cain  was  prot«cted  by 
certain  limitation  laws  of  Illinois,  and  directed 
judgment  accordingly.  From  this  decision  the 
plaintiff  has  sued  out  a  writ  of  error ;  and  the  sole 


question  in  the  case  is:  whether  the  defendant, 
Cain,  the  other  defendant  being  his  tenant,  is 
within  the  protection  of  these  laws. 

They,  in  substance,  declare  that  whoever  has 
resided  on  a  tract  of  land  for  a  period  of  seven 
successive  years  prior  to  the  commencement  of 
an  action  of  ejectment,  having  a  connected  title 
in  law  or  equity  deducible  of  record  from  the 
State  or  the  United  States,  can  plead  the  pos- 
session in  bar  of  the  suit. 

It  is  objected  that  the  entire  title  of  the  de- 
fendant is  not  evidenced  by  acts  of  record,  but 
this  is  not  necessary.  If  the  source  or  founda- 
tion of  the  title  is  of  record,  it  is  available  to 
every  person  claiming  a  legal  or  equitable  inter- 
est under  it  who  can  connect  himself  with  it 
by  such  evidence  as  applies  to  the  nature  of  the 
right  set  up.  CoUins  v.  SmUK  18  111.,  168 
Poage  v.  Chinn,  4  Dana,  60. 

Is  the  right  set  up  by  Cain,  then,  within  the 
purview  oi  the  statute? 

It  is  conceded  to  be,  if  the  bond  was  executed 
under  a  valid  power  of  attorney,  coupled  with 
full  payment  of  the  purchase  money,  and  the 
obligor  had  the  legal  title  to  the  land.  This 
concession  was  necessary,  because  it  is  too  plain 
for  controversy  that  a  union  of  these  elements 
would  constitute  a  complete  equitable  title, 
which  a  court  of  chancery,  on  the  proper  ap- 
plication, would  perfect  into  a  le^l  title.  But 
there  are  other  principles  by  which  an  equita- 
ble title  can  be  tested  and,  in  their  application 
to  this  case,  relieve  it  of  all  difficulty.  If  a 
party  has  done  all  that  could  reasonably  be  ex- 
pected of  him  to  perform  his  part  of  the  agree- 
ment, it  will  be  considered,  in  equity,  as  having 
been  done.  Cain  is  within  this  condition.  He 
purchased  the  land  from  Cockle,  paid  him  all 
he  agreed  to  pay,  except  the  sum  of  $66,  and 
this  he  was  ready  and  willing  to  pay,  but 
Cockle  would  not  receive  it,  on  the  plea  that  it 
was  rumored  his  principal  was  dead.  Was  not 
this  offer  equivalent  to  payment  ?  What  more,un- 
der  the  circumstances  of  this  case,  would  a  court 
of  equity  require?  It  would  be  a  harsh  rule  to 
say  that  the  purchaser  should  lose  his  land  be- 
cause he  did  not  institute  inquiry,  in  France, 
to  ascertain  whether  the  rumor  of  Jacquemart*s 
death  was  well  founded  or  not.  There  was  no 
revocation  of  the  power,  and  Cockle  was  the 
proper  person  to  receive  the  money,  unless  Jac- 
quemart were  dead ;  and  there  is  nothing  in  the 
record  to  show  that  Qain  ever  received  any  in- 
formation on  the  subject, except  what  was  con. 


the  ordinary  rule  is,  that  the  pronunciation  acoord- 
iDff  to  the  ordloarV  rules  must  produce  the  true 
sound.  Donnel  v.  U.  S.,  1  Morris,  lil ;  S.  C,  39  Am. 
Dec..  4fi7:  State  v.  Houser,  Busb.,  410;  BeUon  v. 
Fisher,  i4  111.,  32. 

The  following  have  been  held  idem  8onan8  and  no 
variance,  viz.:  Deadema  for  Diadema  (State  v.  Pat- 
terson, 2  Ired.  L.,  346 ;  S.  C,  38  Am.  Deo.,  209);  Anny 
for  Anne  (State  v.  Upton,  1  Dev.,  513) ;  Whineyard 
for  Wlneyard  {Rex  v.  Foster, btuseft  R.,  412):  Steven 
for  Stevens  (Stevens  v.  Stobbins.  3  Scam.,  25). 

The  strict  rule  of  idem  sonanh  has  been  somewhat 
relaxed  and  the  following:  variances  held  immate- 
rial: between  Japhath  and  Japbeth  (Morton  v.  Mo- 
Clure,  22  111.,  267) :  Corn  and  Conn  (Moore  v.  An- 
derson, 8  Ind.,  18);  Hearn  and  Hearnc  (Coster  v. 
Thomason,  19  Ala.,  717) :  Charleston  and  Charles- 
town  (Alvord  V.  Moffait,  10  Ind.,  306/ ;  Woolley  and 
WoUey  (Power  v.  Woolley,  21  Ark.,  462) ;  Hudson 
and  HutsoD  (Cato  v.  Hutson,  7  Mo.,  142);  Penryn 
and  Pennyrine  (BUlott  v.Knott,  14  Md.,  121). 

The  following  variances  have  been  held  fatal,  viz.: 
liyons  for  Lynes  (Lynes  v.  The  State,  6  Port.,  236 : 
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S.  C.,80  Am.Dec.,  557) ;  Shakespeare  for  Shakespeare 
(Shakespeare's  case,  10  Bast,  83) ;  Tarbart  for  Ta- 
bart  (Binarham  v.  Dickie,  5  Taunt.,  814) ;  MoCann 
for  McCarn  (Tannet's  case,  Russ  &  R.,  351) ;  Donald 
for  Donnel  (Donnel  v.  U.  S.,  1  Morris,  141 ;  S.  C,  80 
Am.  Dec,  457). 

One  to  whom  an  instrument  is  made  payable  by 
name  diflTering  from  his  own  may  declare  on  it  in 
his  own  name,  averring  that  it  was  made  to  him  by 
the  wrongr  name.  Nicholay  v.  Kay,  6  Ark.,  60 ;  8. 
C,  42  Am.  Dec,  680 ;  Taylor  v.  Strickland,  37  Ala., 
642 ;  Wood  v.  Coman,  56  Ala.,  283 ;  Board  of  Bduca- 
tlon  v.  Oreenebaum,  39  III.,  609:  Pinckard  v.  Mil- 
mine,  76  Illy  278;  Medway  C.  M'f'y  v.  Adams,  10 
Mass..  360 :  Leaphardt  v.  Sloan,  5  Blackf.,  278;  Pat- 
terson v.  Graves,  5  Blackf.,  593;  Robb  v.  Bailey,  18 
La.  Ann.,  457 ;  Jester  v.  Hopper.  10  Ark.,  43. 

Where  a  party  executes  an  instrument  by  a  wrong 
name,  he  may  be  sued  by  his  true  name  with  an 
averment  that  he  signed  it  by  the  wrong  one.  Wood 
V.  Coman,  56  Ala.,  283 ;  contrOy  that  he  must  be  sued 
by  the  name  by  which  be  executed  the  instrument. 
Wooster  v.  Lyons,  5  Blackf.,  00. 
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tained  in  the  reply  of  Cockle  when  he  offered 
to  pay  him  the  money.  Naturally  a  man  in  the 
predicament  of  Cain  Would  rest  in  securily.un- 
til  advised  by  Cockle  that  he  could  safely  pay 
the  money  to  him,  or  until  some  one  having  au- 
thority called  upon  him  for  payment.  This 
was  never  done;  and,  after  sixteen  years'  resi- 
dence on  the  land,  he  is  called  upon  to  surren- 
der it  because  he  did  not  employ  unusual  means 
to  ascertain  the  proper  parties  to  whom  the 
small  balance  due  on  the  land  should  be  paid. 
If  there  were  no  limitation  law  in  Illinois  ap- 
plicable to  this  case,  the  action  of  ejectment 
would,  on  proper  application,  have  been  en- 
joined until  Cain  could,  through  a  court  of 
equity,  have  perfected  his  title  so  as  to  make  it 
available  as  a  legel  defense  in  a  court  of  law. 
If,  then,  Cain  had  such  a  title  as  a  court  of 
equity  would  recognize  and  convert,  by  its  de- 
cree, into  a  legal  title,  it  must  be  considered  a 
title  in  equity  within  the  meaning  of  the  stat- 
ute. Indeed,  It  isdifflttult  to  conceive  what  the 
law  does  mean  by  a  title  in  equity  if  this  be  npt 
one.  It  must  be  somethmg  less  than  a  legal 
title,  else  these  words  in  the  statute  can  have 
no  effect.  The  law  was  designed  to  protect  both 
kinds  of  title  alike,  and  unless  equal  influence 
is  extended  to  both,  there  is  a  practical  repeal 
of  a  portion  of  the  statute.  In  no  proper  sense 
can  it  be  said  that  Cain  broke  his  agreement. 
It  is  true  he  did  not  formally  tender  the  money 
to  Cockle,  but  this  would  have  been  a  useless 
act,  as  Cockle  told  him,  on  his  application  to 
pay,  that  he  could  not  receive  the  money.  Be- 
sides, he  had  good  right  to  suppose,  from  what 
had  previously  occurred,  that  the  offer  to  pay 
Cockle  was  as  valid  as  the  offer  to  pay  Jacque- 
niart. 

Why,  then,  has  not  Cain,  having  shown  a 
record  foundation,  brought  himself  within  the 
scope  of  the  statute? 

It  is  urged,  as  an  additional  reason  against 
this,  thai  Jacquemart  did  not  own  the  legal  ti- 
tle, because  one  of  the  me»ne  conveyances  made 
in  1823  was  to  Thiriat  in  trust  for  Jacquemart. 
This  is  true,  but  Thiriat  died  in  1845,  and  Jac- 
quemart, the  beneficial  owner  of  the  land,  as- 
sumed to  have  the  right  to  sell  it  in  July,  1848, 
when  he  executed  his  letter  of  attorney  to  Til- 
Ion  and  Cutting,  with  power  of  substitution. 
Nothing  is  heard  from  the  heirs  of  Thiriat  for 
a  period  of  nineteen  years  from  the  death  of 
their  ancestor,  when,  in  1864, they  convey,  as  do 
also  the  heirs  of  Jacquemart,  the  tract  of  land 
in  controversy  to  the  plaintiff.     After  such  a 
lapse  of  time,  in  the  absence  of  any  proof  on  the 
subject,  it  is  difficult  to  resist  the  conclusion 
that  some  undue  influence  must  have  been  used 
to  procure  these  conveyances;  but,  be  this  as  it 
may,  the  title  of  Cain  is  not  less  an  equitable  one 
on  account  of  them  and.  if  so,  the  statute  will 
not  allow  his  possession,  rightfully  obtained 
and  continued  the  requisite  length  of  time,  to 
be  disturbed.    Without  discussing  the  effect  of 
the  deed  of  Thiriat's  heirs,  in  its  application  to 
this  case,  it  is  enough  to  say  that  a  court  of 
equity,  looking  through  forms  to  the  substance 
of  things,  would  find  a  way  to  protect  Cain's 
purchase. 

It  is  urged,  as  an  additional  reason  why  this  de- 
fense cannot  prevail,  that  the  bond  is  in  the  name 
of  Jacquemart  alone,  while  the  power  was  to 
convey  the  joint  property  of  husband  and  wife. 
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There  would  be  some  force  in  this  puntion  if  the 
original  deed  to  Thiriat  had  been  in  trust  for  the 
wife  as  well  as  the  husband ;  but,  as  this  was 
not  the  case,  the  ioinder  of  the  wife  could  only 
have  been  intended  to  alienate  any  supposed 
right  of  dower  in  the  event  that  she  survived 
her  husband.  She  had  no  present  title  to  the 
land,  either  legal  or  equitable;  and,  ^though 
Cockle  was  empowered  to  use  her  name,  as  well 
as  her  husband's,  in  any  instrument  of  sale  he 
might  execute,  the  failure  to  do  so  cannot,  in 
any  event,  operate  to  invalidate  the  bond  for  a 
deed  which  he  gave  to  Cain. 

It  is  hardly  necessary  to  notice  the  objection, 
that  Jacquemart's  name  is  incorrectly  given  in 
the  contract  of  sale.  Cockle  testifies  that  this 
was  a  mistake,  and  it  is  the  business  of  a  court 
of  equity  to  see  that  Cain  is  not  harmed  by  it. 

On  the  whole  case  we  are  of  the  opinion  that 
the  defendant  is  within  the  protection  of  the 
limitation  laws  of  Illinois,  which  he  invoked 
for  his  defense  and  which  he  had  a  right  to  do 
for  that  pbrpose,  although  the  title  used  to  ac- 
complish this  object  could  not  be  employed  by 
a  plaintiff  in  an  action  of  ejectment,  who  can 
only  recover  when  he  has  the  paramount  legal 
title. 

In  conclusion.it  is  proper  to  state  that  we  have 
examined  the  decisions  of  the  Supreme  Court 
of  Illinois,  to  which  we  have  been  referred  as 
affecting  the  question  at  issue,  and  do  not  find 
anything  decided  which  militates  against  the 
views  we  have  presented. 

The  judgment  of  the  Circuit  Court  is  affirm^ 
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Judgment  against  bankrupt,  when  an  unlawful 
preference — necessary  parties  to  suit  to  »ti 
aside — suit  against  bank  which  has  proceeds — 
fraudulent  preference — when  payment  is. 

*1.  Suit  in  chancery  by  assiirnee  to  recover  pro- 
ceeds of  goods  sold  under  Judgment  against  bank- 
rupt, taken  by  confeRslon  when  l>oth  parties  knev 
of  the  insolvency. 

Such  a  judgment,  though  taken  before  the  flrsi 
day  of  June,  1867,  but  after  the  enactment  of  the 
bankrupt  law,  is  an  unlawful  preference  under  the 
85th  section  of  that  Act. 

2.  The  proceeds  of  the  sale  of  the  bankrupt's 
goods  being  in  the  hands  of  the  defendant,  another 

{>erson  who  had  a  like  judgment  and  execution 
evied  on  the  same  ffoods,  is  not  a  necensary  party 
to  this  suit,  t>eing  without  the  jurisdiction.  Rule 
laid  down  as  to  neoeroary  parties  in  chancery. 

3.  The  proceeds  of  the  sale  being  in  the  bands  of 
the  Bank,  thoufrh  it  has  friven  the  sheriff  a  certifi- 
cate of  deposit,  the  assiflrnee  was  not  obliged  to 
move  against  the  sheriff  m  the  state  court  to  pay 
over  the  money  to  him,  but  had  his  option  to  me 
the  Bank  which  had  directed  the  levy  and  sale,  and 
held  the  proceeds  in  its  vaults. 

4.  The  defendant,  havinsr  money  received  as  col- 
lections for  the  bankrupt,  delivered  it  to  the  sberfff, 
who  levied  the  defendant's  execution  upon  it,  and 
applied  it  in  satisfaction  of  the  same.  This  va» 
a  fraudulent  preference  or  taking  by  prooeas  under 
the  Act,  and  does  not  raise  the  question  whether, 
if  defendant  had  retained  the  money  It  oould  b« 
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set  off  in  his  suit  against  the  bankrupt's  debt  to 
defendant. 

5.  8o,  takinsr  a  check  from  the  bankrupt  and, 
creditinsr  the  amount  of  the  check  then  on  deposit 
on  the  bankrupt's  note,  the  day  .before  takf  ngr  Judgr- 
ment,  was  a  payment  by  way  of  preference  and 
therefore,  void,  and  does  not  raise  the  question  of 
set-off. 

[No.  123.] 

Argued  Mar.  i.  187fS,    Decided  AprU.  5.  187i. 

APPEA.L  fro)n  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Northern  District  of  Il- 
linois. 
The  case  is  stated  by  the  court. 
Messrs.  Geo.  C.   Campbell  and  B.  C. 
Cook*  for  appellant. 

.Messrs.  Melville  W.  Fuller-  and  James 
H.  Roberts,  for  appellee. 

Mr.  Justice  Miller  delivered  the  opinion  of 
the  court: 

This  suit  is  brought  in  the  District  Court  of 
the  United  States  for  the  Northern  District  of 
Illinois,  by  Campbell,  assignee  in  bankruptcy 
of  Hitchcock  and  Endicott,  against  the  Traders' 
National  Bank  of  Chicago  and  Hotcbkiss  & 
Son,  to  recover  money  received  by  them  of  the 
bankrupt,  by  way  of  fraudulent  preference. 

Hitchcock  and  Endicott  were,  on  the  13th  of 
July,  declared  bankrupts  by  the  district  court, 
at  the  suit  of  their  creditors.  Dowain  &  Com- 
pany, commenced  the  25th  day  of  June. 

On  the  28th  of  May  preceding,  this  Bank 
brought  a  suit  against  Hitchcock  and  Endicott 
in  which,  on  an  allegation  of  fraud,  a  capias 
was  issued  for  the  arrest  of  Hitchcock.  To 
avoid  this  arrest,  the  bankrupt  firm  gave  the 
Bank  a  demand  note  with  warrant  of  attorney 
to  confess  judgment,  and  on  the  next  day  the 
Bank  entered  a  judgment  for  the  debt,  less 
$325.20,  the  amount  of  the  bankrupts'  deposit 
account  with  the  Bank  on  that  day,  which  was 
indorsed  on  the  note  as  a  credit.  Execution 
was  immediately  issued  on  this  Judgment  and 
levied  on  the  bankrupts'  stock  of  goods. 

On  the  80th  May.  Hotchkiss  &  Son  obtained 
a  judgment  against  the  same  parties  for  a  much 
smaller  debt,  on  which  execution  was  also  issued 
and  levied  on  the  same  goods. 

It  is  not  asserted  by  counsel  here  that  the  de- 
fendant acquired  any  rights  to  the  property 
levied  on  by  its  execution.  It  would  be  useless 
to  do  so,  for  the  president  of  the  Bank  acknowl 
edged  that  he  was  aware  of  the  insolvent  con- 
dition of  Hitchcock  &  Endicott,  and  had  insti- 
tuted his  prooeediDg  after  taking  the  opinion  of 
counsel,  that  the  bankrupt  law  did  not  affect 
such  cases  until  after  the  first  day  of  June,  the 
earliest  time  at  which  proceeding  could  be  com- 
menced under  that  law. 

We  are  of  opinion  that  the  proviso  to  the 
50th  section  of  the  Bankrupt  Act,  which  de- 
clares that  no  petition  or  other  proceeding  un- 
der it  shall  be  commenced  before  the  first  day  of 
June,  1867,  is  limited  in  its  effect  to  such  com- 
mencement, and  that  ^ny  act  done  after  its  ap- 
proval, March  2,  1867,  in  fraud  of  the  purpose 
of  the  statute,  was  within  its  prohibitions. 

We  will  consider  the  objections  to  the  decree 
in  favor  of  the  plaintiff,  in  the  order  in  which 
they  are  assign^  in  the  appellant's  brief. 

1.  It  is  said  that  Hotcbkiss  &  Sons  were 
necessary  parties,  without  whom  the  court  could 
not  proceed.    They  were  not  within  the  juris- 

Bee  14  Wall. 


diction  of  the  court  and,  though  made  defend- 
ants by  the  bill,  never  appeared  in  the  case, 
and  it  was  dismissed  as  to  them  without  prej 
udice. 

Their  interest,  as  asserted  by  the  appellant's 
counsel,  was  that  they  also  had  a  judgment 
against  the  bankrupts  on  which  execution  was 
levied,  on  the  same  property,  and  that,  as  it 
was  sold  under  both  executions,  Hotcbkiss  & 
Sons  have  a  right  to  be  heard  as  to  the  validity 
of  that  sale. 

In  the  case  of  Barney  v.  Baltimore,  6  Wall., 
280  [78  U.  S.,  XVIII.,  825],  this  court,  after 
reviewing  the  former  decisions  on  this  subject, 
remarks  that  there  is  a  class  of  persons  having 
such  relations  to  the  matter  in  controversy, 
merely  formal  or  otherwise,  that,  while  they 
may  be  called  proper  parties,  the  court  will  take 
no  account  of  the  omission  to  make  them  par- 
ties. There  is  another  class  whose  relations  to 
the  suit  are  such  that,  if  their  interest  and  their 
absence  are  formally  brought  to  the  attention 
of  the  court,  it  will  require  them  to  be  made 
parties,  if  within  its  jurisdiction,  before  decid- 
ing the  case.  But,  if  this  cannot  be  done,  it 
will  proceed  to  administer  such  relief  as  may 
be  in  its  power  between  the  parties  before  it. 
And  there  is  a  third  class,  whose  interest  in  the 
subject-matter  of  the  suit  and  in  the  relief 
sought  is  so  bound  up  with  that  of  the  other 
parties  that  their  legal  presence  as  parties  in 
the  proceeding  is  an  absolute  necessity,  without 
which  the  court  cannot  proceed. 

Hotcbkiss  &  Sons  manifestly  belong  to  this 
second  class,  and  not  the  third.  The  Bank  is 
sued  for  its  own  wrong  in  procuring  judgment 
and  selling  the  property,  and  for  the  proceeds 
now  in  its  vaults.  Hotcbkiss  &  Sons  may  or 
may  not  be  in  the  wrong  in  procuring  their 
judgment  and  levy,  but  it  is  not  alleged  that 
they  have  received  any  of  the  money.  If  they 
are  entitled  to  any  of  it,  thev  will  be  at  liberty 
to  bring  any  suit  they  may  be  advised  to  after 
this  suit  is  disposed  of,  against  the  assignee  or 
anyone  else,  and  their  rights  will  not  oe  pre- 
cluded by  the  present  decree ;  nor  have  they  skny 
such  interest  in  the  subject  matter  of  this  suit 
that  their  presence  is  necessary  to  the  protection 
of  the  Bank.  A  complete  decree  can  be  made 
between  the  Bank  and  the  assignee  without 
touching  the  rights  of  Hotcbkiss  &  Sons  or  em- 
barrassing the  Bank  in  its  relations  to  them. 
The  organization  of  the  Federal  Courts  has  al- 
ways required  them  to  dispense  with  parties  in 
chancery  not  within  their  jurisdiction  unless 
their  presence  was  an  absolute  necessity,  which 
it  clearly  is  not  in  this  case. 

2.  It  is  said  that  the  assignee  should  have  ap- 
plied to  the  state  court  for  an  order  on  the  sher- 
iff to  pay  over  the  proceeds  of  the  execution  to 
him. 

But  it  cannot  be  maintained  that  the  assignee, 
who  is  pursuing  the  assets  of  the  bankrupt  in 
the  hands  of  third  parties,  is  bound  to  resort  to 
the  state  courts  because  there  is  a  litigation 
there  pending.  The  language  of  the  14th  sec- 
tion, that  the  assignee  may  prosecute  and  de- 
fend all  suits  pending  at  the  time  of  the  adju- 
dication of  bankruptcy  in  wtiich  the  bankrupt 
is  a  party,  does  not  oblige  him  to  seek  a  remedy 
in  that  way.  The  2d  section  of  the  Act  de- 
clares that  the  Circuit  Courts  of  the  United  States 
shall  have  concurrent  jurisdiction  with  the  dis- 

883 


189-199 


SupBKMB  Court  of  thx  Unttbd  8tatib8 


Dbc.  Tbrx, 


trict  courts  of  all  suits  at  law  or  in  equity  which 
may  or  shall  be  brought  by  the  assignee  against 
any  person  claiming  an  adverse  interest  touch- 
ing any  property  or  rights  of  property  of  said 
bankrupt. 

The  decree  in  the  present  suit  is  founded  on 
the  idea  that  the  Bank,  by  means  of  its  illegal 
and  collusive  proceedings  m  the  state  court,  has 
received  the  proceeds  of  property  which  ought 
to  have  come  to  the  assignee.  He  has  a  right 
to  proceed  against  the  Bank  directly  in  the  Fed- 
eral Court  for  those  proceeds,  and  is  not  obliged 
to  resort  to  the  state  court,  where  the  matter  is 
substantially  ended,  for  relief. 

8.  The  third  objection  is.  that  the  Bank  has 
not  received  from  the  sheriflP  any  sum  whatever 
in  satisfaction  of  the  judgment  which  it  recov- 
ered against  the  bankrupts. 

The  facts  of  the  case  are  simple  and  undis- 
puted. The  goods  of  the  bankrupt  were  sold 
under  the  execution  in  favor  of  the  Bank,  and 
the  sheriff,  after  deducting  the  costs  of  the  pro- 
ceeding, deposited  the  remainder  with  the  de- 
fendant. This  suit  being  then  pending,  the 
defendant,  instead  of  giving  the  sheriff  a  receipt 
for  the  amount  as  paid  on  the  execution  in  his 
hands,  gave  him  a  certificate  of  deposit.  This 
transparent  device  can  deceive  no  one,  and  does 
not  vary  the  legal  character  of  the  transaction. 
The  sheriff,  under  the  direction  of  the  Bank, 
levies  upon  and  sells  the  property  of  the  bank- 
rupt after  the  title  has  passed  to  the  assignee 
and  in  violation  of  the  law.    He  deposits  the 

Eroceeds  of  the  sale  with  the  party  whose  agent 
e  was  in  this  illegal  appropriation  of  the  goods. 
The  assignee  electing  to  assert  his  right  to  the 
proceeds  of  the  sale  instead  of  the  goods  them- 
selves, sues  the  party  who  caused  the  seizure 
and  saJe,  and  who  has  their  proceeds  in  his  pos- 
session. His  right  to  recover  under  such  cir- 
cumstances cannot  well  be  doubted. 

4.  The  fourth  objection  is  that  the  decree  ren- 
dered against  the  Bank  is  for  too  large  a  sum. 

This  assignment  of  error  has  regard  to  certain 
sums  coming  to  the  hands  of  the  defendant  as 
bankers  of  Hitchcock  &  Endicott,  and  which 
th^  claim  a  right  to  retain  by  wa^r  of  set  off. 

The  amount  of  $948.20  was  received  on  the 
12th  day  of  June,  some,  days  after  their  judg- 
ment had  been  recovered  in  the  state  court,  and 
after  the  execution  had  been  levied  on  the  stock 
of  the  bankrupt '6  goods.  It  was  received  as  col- 
lections made  by  the  Bank  from  drafts  placed 
by  the  bankrupts  in  their  hands  in  the  ordinary 
course  of  business,  and  if  they  had  retained  it 
and  appropriated  it  as  a  set-on  against  the  debt 
of  the  bankrupt  to  them,  an  interesting  ques- 
tion might  have  arisen  as  to  their  right  to  do  so. 
But  instead  of  doing  this,  they  handed  it  over 
to  the  sheriff,  who  levied  on  it  as  the  property 
of  the  bankrupt  bv  virtue  of  the  same  execution 
under  which  he  levied  on  and  sold  the  goods. 
By  the  act  of  the  Bank  it  was  thus  placed  in  the 
same  category  with  the  goods,  and  instead  of 
exercising  their  own  right  of  setoff  by  direct- 
ing the  sheriff  to  credit  the  execution  with  the 
sum  received  by  them  on  the  debt,  they  deliv- 
ered it  to  him  to  be  treated  as  the  goods  of  the 
bankrupt  and  subjected  by  him  to  their  illegal 
ludgment.  This  amount,  then,  must  be  treated 
in  the  same  manner  as  the  other  money  received 
by  them  from  the  sheriff  on  the  sale  of  the  goods. 

There  was  in  the  Bank  on  deposit  to  the  credit 
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of  Hitchcock  &  Endicott,  on  the  day  they  gave 
the  judgment  note,  the  sum  of  $825.20.  This 
sum  was  not  computed  or  deducted  when  the 
note  was  given.  On  the  next  day,  before  the 
Bank  caused  the  Judgment  to  be  entered  up, 
they  credited  this  amount  on  the  note  and  took 
judgment  for  that  much  less.  They  now  claim 
that  this  was  what  they  had  a  right  to  do,  and 
that  it  should  remain  a  valid  set  off.  But  this 
does  not  appear  to  have  been  really  what  was 
done.  It  appears  that  Hitchcock  &  Endicott 
gave  the  Bank  a  check  for  the  sum,  and  by  virtue 
of  that  check  it  was  indorsed  on  the  note  as 
a  payment.  Now,  as  both  the  Bank  and  the 
bankrupts  knew  of  the  insolvency  of  the  latter, 
this  was  a  payment  by  way  of  preference  and, 
therefore, void  by  the  35th  section  of  Uie  Hank, 
rupt  Act.  In  this  case,  as  in  the  other,  if  they 
had  stood  on  their  right  of  set-off,  it  might  pos- 
sibly have  been  available,  but  when  they  treat 
it  as  the  bankrupts'  property  and  endeavor  to 
secure  an  illegal  preference  by  getting  the  bank- 
rupts to  make  a  payment  in  the  one  case  and 
seizing  it  by  execution  in  the  other  when  they 
knew  of  the  insolvency,  both  appropriations  are 
void. 

We  see  no  error  in  the  decree  which  imm  ren- 
dered in  the  District  Court  and  ajfirmed  in  the 
Circuit  Court  on  appeal,  and  tohich  is  again  af- 
firmed by  this  court, 

S.  C— 6  Bank.  Reg.,  863. 

Cited-«  Biss.,  19 ;  7  Biss.,  487 :  9  Diss.,  124 ;  8  Dill., 
109;  9Ben^65;  1  Hughes, 66, SOI;  11  Bank. Re^.. 407; 
16  Bank.  Reg.,  188:  16  Bank.  Reg..  419;  18  Bank. 
Reg.,  68, 249. 


THE  STEAMSHIP  JAVA,  etc..  Jambs  Burks- 
John  Burns,  and  Chaklbb  McIvsr,  Claim- 
ants, Appts., 

JUDD  LINSEED  AND  SPERM  OIL  COM- 

PANY,  Libt. 

(See  S.  C. ''  The  Java,**  14  Wall.,  l»-igo.) 

CoUifdan  in  harbor — duty  of  steamer — inevilabie 

accident. 

1.  A  steamer  in  a  crowded  harbor  Is  not  liable  fur 
a  collision  simply  because  she  pursued  an  unui^ual 
course  in  going  to  her  dock,Boa  she  was  only  bound 
to  use  that  degrreeof  care  and  precautloo  which  the 
particular  circumstances  of  the  case  demanded. 

2.  She  was  not  liable  for  a  collision  with  a  schoon- 
er which  floated  along  slowly  with  the  tide,  without 
having  her  sails  up  (her  crew  being  engajred  in  bolet- 
Ing  sail)  not  being  under  control,  and  entirely  con- 
cealed from  the  view  of  the  steamer  by  the  inter- 
vention of  another  vessel,  and  which  came  out  from 
behind  the  lattnr  without  any  notice  or  warning. 

3.  An  inevitable  accident  need  not  be  cauaedbj 
external  force,  as  of  winds  and  waves. 

[No.  145.] 
Argued  Mar.  ^5,  1872.      Decided  Ar*r.  8,  187 f. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  MaasachuaeCts. 
The  case  is  stated  by  the  court. 
Mr.  William  G.  Russell,  for  appellants: 

NoTB.— CoUfeton :  rights  of  steam  and  saiUno  re*- 
seU  ivith  refersnce  to  each,  other^  and  in  poMiing  arvl 
meeting.  See  note  to  St.  John  v.  Paine,  51  U.  a  \tO 
How.),  667. 

Rules  for  avoiding  collision;  steamer  meetinQsttai»- 
er.  See  note  to  Williamson  v.  Darreit,  54  u.  S.  (13 
How.),  101. 
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The  statute  regulations  and  the  rule  of  the 
admiralty  courts,  imposing  upon  steamers  the 
obligation  to  avoid  sailing  vessels,  do  not  apply 
except  in  cases  where  the  vessels  are  in  sight  of 
•each  other  in  time  to  avoid  the  collision ;  pro- 
vided their  failure  to  see  each  other  earlier  re- 
sults from  no  fault  or  omission  on  the  part  of 
the  stetimer 

Peck  V.  Sanderaon,  17  How.,  178  (58  U.  8., 
XV.,  205);  Steamnhip  Co.  v.  Rumbail,  21  How., 
872  (62  U.  S.,  XVI.,  144);  BentUy  v.  Chyne,  4 
Wall.,  509  (71  U.  S..  XVIII. .  457);  The  Morn- 
ing Light,  a  Wall..  650  (69  U.  8..  XVII..  862); 
Wakelidd  v.  The  Oovernor,  1  Clif . ,  QH ;  Baker  v. 
The  City  of  New  York,  1  Clif.,  75;  HaU  v.  The 
Buffalo,  Newb.,  115;  The  Wingi  of  the  Morn- 
ing, 5  Blatchf.,  15;  The  Scotia,  7  Blatchf.,  808; 
The  Ebenezer,  2  W.  Rob..  206;  The  Itinerant,  2 
W.  Rob.,  2a6. 

The  rule  which  holds  the  steamer  prima  fade 
in  fault  for  not  avoiding  a  collision  with  a  sail- 
ing vessel,  does  not  preclude  proof  that  in  fact 
she  exercised  in  due  season  all  possible  precau- 
tion and  skill,  or  that  degree  of  caution  and 
skill  which  the  circumstances  required  and  ad- 
mitted, and  that  upon  such  proof  she  is  exempt 
from  liability. 

The  Oraee  Oirdler,  7  Wall.,  196  (74  U.  8.. 
XIX.,  118);  The  Scotia,  7  Blatchf.,  808. 

Upon  the  authorities,  and  making  the  distinc- 
tion between  sustaining  the  burden  of  proof  and 
a  prima  facie  case,  until  fault  be  proved  on  the 
part  of  the  steamer  in  bringing  the  vessel  into 
danger  of  collision,  the  burden  of  proof  is. 
throughout,  on  the  libelant,  to  show  that  the 
collision  was  for  the  misconduct  or  negligence 
•of  a  vessel  sought  to  be  charged. 

Prilch.  Adm.  Dig.,  Damages,  1.66-87:  Pars. 

Ship.  &  Adm.,  529,  and  cases  cited;   The  Bo- 

.Una,  3  Notes  of  Cas.,  208.  210;  The  London,  11 

Moore,   P.  C,  812;  The  George,  4  Notes  of 

Cas.,  161. 

Whatever  be  the  rule  as  to  the  burden  of 
proof,  a  steamer  is  not  to  be  held  liable  for  a  col- 
lision which  cannot  be  attributed  to  any  act  or 
omission  on  her  part,  which,  under  the  circum- 
atances.  the  court  can  condemn  as  a  fault;  and 
if  it  be  affirmatively  proved  that  from  the  ear- 
liest period  at  which  caution  and  skill  can  be 
required  or  exercised,  down  to  the  fact  of  the 
•colliaion,  she  has  exercised  in  every  particular 
thatdegreeof  caution,  diligence  and  skill  which 
the  circumstances  of  the  case  require,  she  is  ex- 
empt from  liability. 

But  whether  this  court  shall  adopt  the  earlier 
•definition  of  inevitable  accident,  of  Doctor  Lush- 
ington  in  Ths  VirgU,  2  W.  Rob..  2Ul,  204, 
'  'That  which  the  party  charged  with  the  offense 
could  not  possibly  prevent  by  the  exercise  of  or- 
dinary care,  caution  and  maritime  skill ; "  or  that 
given  later  in  The  Lochlibo,  8  W.  Rob.,  810-815, 
"When  both  parties  have  endeavored  by  every 
means  in  their  power,  with  due  care  and  cau- 
tion, and  a  proper  display  of  nautical  skill,  to 
prevent  the  occurrence  of  the  accident."  adopted 
by  this  court  in  Union  8.  S.  Go.  v.  If.  Y.  A  Va. 
S.  8.  Co.,  24  How..  813  (65  U.  8.,  XVI.,  701). 
or  the  more  elaborate  definition  given  in  The 
Earopa,  14  Jur.,  627,  and  adopted  by  this  court 
in  Tke  Oraee  Oirdler  (supra),  **  Where  a  vessel 
is  pursuing  a  lawful  avocation  in  a  lawful  man- 
ner using  the  proper  precautions  against  dan- 
,ger,  and  an  accident  occurs,  the  highest  degree 
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of  caution  that  can  be  used  is  not  required ;  it 
it  is  enough  that  it  is  reasonable  under  the  cir- 
cumstances, such  as  is  usual  in  similar  cases, 
and  has  been  found  by  long  experience  to  be 
sufficient  to  answer  the  end  in  view,  the  safety 
of  life  and  property;"  or  even  if  this  court 
should  enforce  the  most  stringent  limitation 
to  exemption  by  inevitable  accident,  as  main- 
tained in  the  aissenting  opinion  in  The  Grace 
Oirdler.  In  either  case  and  upon  any  rule  of 
law  yet  laid  down,  the  steamer  is  entitled  to 
this  defense  upon  affirmative  proof  that  the  col 
lision  occurred,  notwithstanding  she  was  at  all 
times  and  in  all  respects  in  the  exercise  of  the 
highest  degree  of  care  and  skill,  by  reason  of  an 
event  which  she  could  not  be  reasonably  re- 
quired to  anticipate  or  to  guard  against. 

The  appellants  contend  that  the  circuit  court 
erred: 

1.  In  misapplying  the  rule  of  law  and  hold- 
ing The  Java  liable  for  a  collision,  which  oc- 
curred while  she  was  pursuing  a  course  which 
she  chose  without  fault  and  pursued  with  all 
possible  vigilance,  caution  and  skill,  merely  be- 
cause the  result  showed  the  possibility  of  dan- 
ger without  regard  to  the  antecedent  improba- 
bility that  such  danger  should  be  met,  or  the 
caution  and  vigilance  used  to  determine  whether 
it  was  probable;  or. 

2.  In  assuming  as  a  fact  that  the  danger, 
which  actually  occurred  and  is.  therefore, demon- 
strated as  possible,  was  one  which  might  reason- 
ably have  been  anticipated  as  amons  the  proba- 
bilities by  which  her  course  should  have  been 
determined. 

We  respectfully  submit  that  the  proposition 
that  a  ship  may,  without  fault,  take  a  certain 
course,  and,  pursuing  it  with  the  extremest  de- 
gree  of  care,  vigilance  and  skill  may,  neverthe- 
less, be  held  liable  for  a  collision  which  results 
from  her  so  taking  it.  or  rather  which  would 
not  have  resulted  had  she  not  taken  it,  is  at  va- 
riance with  the  universal  rule  of  law  which  lim- 
its the  plaintiff's  right  of  recovery  to  a  breach 
of  obligation  on  the  part  of  the  defendant. 

We  claim  then : 

1.  That  there  was  no  want  of  due  precaution 
on  the  part  of  the  steamer  in  not  discovering  the 
schooner  sooner  than  s]^  did. 

2.  That  the  steamer  was  not  in  fault  for  the 
course  whichSshe  took  towards  her  dock,nor  for 
the  manner  in  which  she  pursued  that  course. 

3.  That  the  steamer  used  all  proper  measures 
and  due  diligence  and  skill  to  avert  the  collis- 
ion, after  di^overiug  the  schooner  and  immi- 
nence of  the  danger. 

If  these  propositions  be  maintained,  this  case 
is  broadly  distinguishable  from  any  of  that  long 
line  of  decisions  of  the  courts  of  the  United 
States  referred  to  in  the  opinion  of  the  Judge 
of  the  circuit  court,  as  holding  steamships  liable 
for  collision  with  sailing  vessels,  in  this:  that 
here  no  direct  fault  can  be  attributed  to  The  Java 
in  any  one  particular;  while  in  each  of  the  cases 
cited,  some  direct  positive  fault  is  pointed  out 
as  the  ground  of  liability. 

That  in  case  of  collision  by  inevitable  acci- 
dent the  loss  rests  where  it  falls,  and  neither 
party  can  recover,  we  cite  Union  8.  8.  Co.  v. 
N.  Y.  d  Va.  8.  S  Co.,  24  Efow.,  307  (65  U.  8.. 
XVI..  699):  The  Morning  Light,  2  Wall..  550 
(69  U.  8.,  XVII..862);  The  Brooklyn.^  Blatchf., 
865. 
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Mr.  Richard  H.  Dana,  Jr.,  for  appellee: 

I.  Statute  regulations  (Act  1864,  eh.  69,  art. 
15,  13  Stat,  at  L.,  60):  *'If  two  ships,  one  of 
which  is  a  sailing  ship  and  the  other  a  steam- 
ship, are  proceeding  in  sucli  direction  as  to  in- 
volve risk  of  a  collision,  the  steamship  shall  keep 
out  of  the  way  of  the  sailing  ship." 

II.  If  a  steamer  approaches  a  sailing  vessel, 
the  steamer  is  required  to  take  the  necessary 
measures  to  avoid  collision;  and  if  collison  oc- 
curs and  it  is  not  shown  to  have  been  inevitable, 
the  steamer  is,  prima  fade,  in  fault. 

The  Oregon,  18  How.,  570  (59  U.  S..  XV., 
515):  Steamship  Co.  v.  RumbaU,  21  How.,  372 
(62  U.  S.,  XVI..  144);  The  CUy  of  New  York, 
1  Clif.,  84;  The  Governor,  1  Clif..  93;  Cliff.,  J., 
97;  The  CarroU,  8  Wall.,  302  (76  U.  S.,  XIX., 
892);  The  Clement,  2  Curt.,  369. 

III.  Inevitable  accident  is  not  simply  when  it 
is  too  late,  but  it  must  appear  that  its  being  too 
late  was  not  the  fault  of  either  side. 

It  must  be  understood  to  mean  '^A  collision 
which  occurs  when  both  partieshave  endeavored, 
by  every  means  in  their  power,  with  due  care 
and  caution  and  a  proper  display  of  nautical 
skill,  to  prevent  its  occurrence."  Adopted  by 
he  Supreme  Court  in  The  Pennsylvania;  The 
Union  8.  8.  Co.v.  K  T.  dt  Va.  8.  8.  Co.  {supra). 

It  does  not  apply  to  a  case  when  it  is  simply 
too  late;  for  the  question  remains:  how  came 
it  to  be  too  laie? 

See,  also,  dissenting  opinion  in  The  Oraee 
Oridler,  7  Wall.,  204  (74  U.  S.,  XIX.,  118), 
phowine  unwillingness  to  admit  a  collision  to 
be  accidental  or  inevitable,  when  it  occurs  dur- 
ing the  day,  in  good  weather  and  with  time 
enough,  and  one  vessel  has  on  her  the  duty  to 
keep  out  of  the  way,  unless  the  evidence  of  fault 
in  the  other  is  clear. 

The  Qvterwyr,  1  Cliff.,  93;  The  John  Adams, 
1  Cliff.,  404,  Clifford.  /.,p.  14;  The  Egyptian, 
8  Law  Times,  N.  8.,  776,  a  strong  case,  where 
the  Privy  Council  held  a  vessel  liaole  for  a  col- 
lision which  had  done  all  she  could  to  avoid  it, 
after  the  danger  was  discovered.  The  Clement 
{supra);  The  Cuba,  Lush.,  14;  8.  C,  6  Jur., 
N.  S.,  152:  The  Neptune  {8t.  John  v.  Paine) 
10  How.,  583;  The  Oregon,  18  How..  570  (59 
U.  S.,  XV.,  515);  TheBenesee  Chief  12  How., 
461;  Steamship  Co.  v.  EumbaU,  21  How.,  Clif 
ford,  J,  385  (62  U.  8.,  XVL,  149). 

IV.  A  steamer,  in  entering  a  harbor,  is  bound 
to  great  caution.  The  vigilance  is  tlirown  on 
her.  Ordinary  care  will  not  excuse  her.  Steam 
ers  in  such  instances  have  been  held  in  fault  for 
not  using  precaution,  although  they. may  have 
done  their  utmost  at  the  time. 

Culbertwn  v.  Tfie  Southern  Belie,  18  How., 
587(59  U.S..  XV.,495);  TheRuma,^  Ben.,  471. 

If  the  night  is  too  dark  to  distinguish  a  smal| 
vessel  in  season,  a  large  steamer  should  not  at- 
tempt to  go  down  the  harbor.  The  R.  B.  Farhts, 
1  Spr.,  329. 

V.  The  Supreme  Court  always  holds  a 
steamer  responsible  for  the  selection  of  her 
course.  If  she  takes  an  unusual  course,  or  one 
that  involves  more  risk  than  another,  when  she 
has  an  election,  or  voluntarily  puts  herself  in 
position  where,  if  a  sailing  vessel  shall  happen 
to  come  in  the  way,  she  cannot  avoid  her,  or 
cannot  do  so  without  extreme  measures  on  her 
part,  she  is  responsible  for  the  damage.    And, 
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in  such  cases,  it  is  not  an  excuse  to  show  that 
but  for  some  mere  error,  not  a  fault  in  the 
other  vessel,  or  some  accident  to  her,  the  or>l 
lision  might  not  have  occurred:  it  not  being- 
made  clear  that  the  collision  was  occasioned  by 
a  fault  of  the  other  vessel,  to  which  the  course 
taken  by  the  steamer  did  not  contribute. 
OrockeU  v.  The  Isaac  Newton,  18  How.*  581  (59^ 
U.  S.,  XV.,  492);  The  Southern  BelU{9uprn)v 
Fretz  V.  BuU,  12  How.,  466;  The  Ruma,  8  Ben., 
471;  The  Roanoke  {N.  T.  &Va.  8.  3.  Oo.v,  Oil 
derwood)  19  How.,  245 (60 U.  S..  XV.,  618);  The 
Peerless,  Vern.  &  Lush.,  30;  The  Falkland, 
Brown  &  Lush.,  204;  The  Fyenoord,  Swab, 
377. 
Result  of  law  and  facts. 

I.  The  Java  had  the  usual  broad  chanDel,aDd 
deliberately  elected  to  eo  through  a  narrow  pas- 
sage, very  seldom  used  by  screw  steamers  of  her 
length  and  draft,  for  her  own  convenience  solely. 
In  doing  this,  she  took  upon  herself  the  risk,  if 
ill  consequences  ensued. 

II.  It  IS  proved  and  is  substantially  admitted 
by  the  experts  for  the  clainmntH,  that  such  a  ves- 
sel ought  not  to  go  through  that  passage  unless 
the  passage  was  clear;  and  that  she  ought  not 
to  go  there  if  she  knew  she  was  to  meet  a  ves- 
sel there. 

III.  At  the  place  where  she  ported  her  helm 
to  go  that  wav.  The  Java  could  not  see  the 
course  inside  the  school-ship.  Still,  if  ahe  had 
kept  close  on  the  north  side  of  the  diaanel,  the 
course  would  have  been  more  open  to  het  view. 
In  going  through  the  passage,  therefore,  she 
had  an  election,  and  chose  to  keep  in  tbe  mid- 
dle of  the  channel,  so  as  to  bring  her  to  such  an 
angle  with  the  school  ship  that  she  could  not 
see  objects  on  the  other  side, or  on  tbe  starboard 
bow  of  the  school-ship.  She  is  chargeable  with 
negligence  in  this  election. 

IV.  The  passage  inside  was  hazardous  for  a 
screw-steamer  of  her  length  and  draft.  In  case 
any  craft  should  be  in  her  way  there. 

V.  It  is  clear  that  as  soon  as  she  saw  The  Mc- 
Closkey,  a  collision  was  inevitable.  Neither  h^.-r 
helm  nor  her  machinery  nor  her  grouud- tackle 
nor  all  together,  could  prevent  it. 

VI.  The  Java  could  never  be  sure  that  small 
vessels,  tugs,  boats,  barges  and  scows,  might 
not  come  into  the  passage  at  any  moment. 

VII.  Of  the  many  hundred  passages  of  de> 
fendant's  steamers  since  the  school-ship  w&« 
moored  there,  only  one  or  two  had  been  inside. 
Some  larce  steamers  go  inside,  but  not  like  The 
Java,  and  it  is  to  be  presumed  that  they  keep 
on  the  north  side,  in  order  to  keep  the  passace 
open  to  view,  so  that  they  can  both  see  and  be 
seen. 

Therefore,  if  a  small  vessel  left  the  wharf  in 
East  Boston,  to  go  inside,  and  saw  no  steamrr 
in  view,  she  was  justified  in  supposing  she 
should  not  meet  one  until  she  got  clear  of  tbe 
school  ship.  This  crossing  the  stem  of  tbe 
school  ship  by  a  huge  screw-steamer,  was  asur 
prise. 

VIII.  The  collision  was  not  inevitable,  for 
there  were  two  other  courses  open  to  The  Java, 
in  one  of  which  it  could  not  and  in  the  otlirr 
probably  would  not  have  occurred. 

IX.  The  Java  is  prima  fade  in  fault,  the  col- 
lision having  occurred  in  fine  weather  and  io 
broad  daylight.    No  accident  disabled  her  or 
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put  her  to  disadvaDtase.  Nothing  happened 
that  she  was  not  bound  to  anticipate  as  possi- 
ble or  probable. 

She  must  make  good  the  damage,  unless  it 
appears  clearly  that  the  collision  was  caused  by 
the  fault  of  the  schooner. 

X.  No  fault  is  charged  on  the  schooner.  It 
is  only  said  that  if  her  sail  had  been  fully  up, 
she  would  have  been  earlier  seen  by  The  Java. 
No  one  can  tell  how  much  earlier,  or  whether 
enough  so  to  have  affected  the  result.  Besides,  it 
is  shown  that  The  Java  did  see  the  masts  of  The 
McCloskey  as  they  passed  along,  above  the  hull 
of  the  school-ship. 

The  McCloskey  was  neither  in  fault  nor  in 
error  in  not  having  her  sail  fully  up.  It  is 
natund  and  usual  that  a  vessel  leaving  a  near 
dock  without  sail  hoisted,  as  she  was  obliged 
to,  should  not  get  her  sail  fully  up  when  pass- 
ing the  bow  and  beam  of  the  school-ship.  It 
was  one  of  the  probabilities  The  Java  took  the 
risk  of  when  she  went  into  that  passage.  The 
Java  was  bound  to  anticipate  meeting  vessels 
without  masts  or  sails,  or  vessels  with  sails  in 
process  of  being  hoisted. 

Mr.  Justiee  Bradley  delivered  the  opinion 
of  the  court: 

On  the  7th  of  November,  1866,  the  Cunard 
Steamship  Java  entered  Boston  Harbor  about 
noon,  in  fine,  clear  weather,  the  tide  being 
about  one  hour's  ebb,  and  the  wind  blowing  a 
three  or  four  knot  breeze  from  the  west.  Her 
berth  and  point  of  destination  was  a  wharf  at 
East  Boston,  about  two  thousand  feet  East  of 
the  Boston  commercial  wharves.  Her  proper 
course,  in  coming  up  from  what  is  called  the  up- 
per middle,until  she  arrived  within  about  a  mile 
of  the  commercial  wharves,  and  seven  eighths  of 
a  mile  from  her  own  dock,  was  about  north- 
west by  west.  At  this  point,  a  direct  course  to 
her  dock  would  require  her  to  change  her  course 
about  two  points  more  to  the  north.  But  al- 
most directly  in  her  path,  a  little  to  the  right  of 
it,  lay  at  anchor  a  large  school  ship  for  the  in- 
structionof  boys,  nearlv  two  thirds  of  the  dis 
tance  between  her  and  her  dock  and  about 
seventeen  feet  out  of  water.  In  getting  into  her 
berth,  she  could  go  either  to  the  right  or  left  of 
this  school-ship.  The  main  expanse  of  water, 
two  thousand  feet  wide,  '^as  to  the  left  of  the 
school-ship;  but  there  was  a  sufficient  channel 
of  about  live  hundred  feet  in  width  at  that 
period  of  tide  to  the  right  of  it.  Her  most  di- 
rect course  would  have  been  to  the  left,  but  her 
pilot  chose  the  right,  for  the  reason.as  alleged, 
that  several  vessels  were  lying  at  anchor  to  the 
left  or  west  of  the  school  ship  along  in  front  of 
the  East  Boston  dock;  and  he  judged  that  he 
could  get  The  Java  more  easily  into  her  berth 
by  going  to  the  right. 

It  so  happened  that  just  as  The  Java  ap- 

£  reached  the  school-ship,  the  schooner,  James 
IcCloskey  came  out  from  behind  it,  having 
been  previously  concealed  by  it;  her  sails  not 
being  up;  and  although  The  Java  was  only  mak- 
ing about  two  knots  an  hour  and  used  every  ex- 
ertion that  human  skill  could  devise,  a  collision 
was  inevitable;  and  the  schooner  was  so  much 
injured  that  she  had  to  run  onto  the  East  Bos- 
ton flats,  to  prevent  sinking.  This  suit  was 
brought  by  the  owners  of  'Hie  James  McClos 
key,  to  recover  the  damage  to  vessel  and  cargo. 
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The  question  is, whether  The  Java  is  at  fault; 
and  no  fault  is  seriously  suggested,  but  that  of 
going  to  the  ri^ht  of  the  school-ship.  The  dis- 
trict court  decided  in  favor  of  The  Java;  the 
circuit  court  in  favor  of  the  libelants.  The 
learned  judge  who  delivered  the  opinion  of  the 
latter  court,  in  answer  to  the  argument  that  The 
Java  pursued  an  unusual  course  in  attempting 
to  go  to  her  dock  by  the  passage  to  the  right  of 
the  school  ship,  says:  "A  vessel  is  not  to  be  con- 
sidered in  fault  merely  because  she  takes,  for 
reasons  of  her  own  convenience  or  necessity,  an 
unusual  course;  but  when  there  is  a  usual  and 
an  unusual  course  for  her  convenience,  does  it 
at  her  peril,  and  is  bound  to  see  that  she  does 
it  in  safety."  Again  he  says:  **The  school-sliip 
for  many  years  had  been  constantly,  during  the 
winter  months,  kept  moored  in  the  same  posi- 
tion, near  the  edge  of  the  channel.  She  was 
large  and  high  out  of  water.  The  pilot  of  Tlie 
Java  knew  her  position,  and  that  the  view  of  a 
small  sailing  vessel  might  be  shut  out  by  the- 
school  ship.  The  steamer  was  bound  to  guard 
against  the  emergency.  If  she  went  under  the 
stern  of  the  school  ship  at  an  acute  angle,  under 
such  circumstances,  she  was  bound  by  law  to 
proceed  so  slowly  and  with  so  much  vigilance 
that  she  could  keep  out  of  the  way  of  the  sail- 
ing vessel."  If  these  expressions  mean  that  The 
Java  was  bound  to  use  more  than  ordinary  pre- 
caution by  reason  of  taking  an  unusual  route, 
they  are  correct;  but  if  they  mean  that  she  was 
liable  at  all  events,  whatever  precaution  she 
took,  we  cannot  concur  in  the  position.  A  small 
vessel  might  have  been  concealed  by  the  school 
ship,  and  might  have  come  out  upon  The  Java 
unawares,  whichever  side  of  the  ^school-ship 
she  had  gone.  It  was  shown  by  the  evidenee 
that  the  Cunard  steamers  had  before  passed  in 
by  the  same  route  which  The  Java  took,  and  it 
seems  on  this  occasion  to  have  been  the  prefer- 
able one,  inasmuch  as  The  Java,  from  her  great 
length,  could  not,  by  herself,  have  turned  into 
her  dock  had  she  taken  the  other  route  and  gone 
around  the  vessels  lying  at  anchor.  She  had  a. 
perfect  right  to  go  by  the  passage  which  she 
took,  as  much  so  as  The  James  McCloskey  had 
to  come  out  by  that  passage;  and  in  doing  so, 
she  was  not  liable  at  all  events;  she  was  only 
bound  to  use  that  degree  of  care  and  precaution 
which  the  particular  circumstances  of  the  case 
demanded.  There  is  not  the  slightest  evidence 
that  in  this  regard  anything  was  wanting,  or 
that  there  was  any  lack  of  skill  or  vigilance  on 
the  part  of  the  pilot  and  crew  of  The  Java. 

On  the  other  hand,  The  James  McCloskey 
was  not  without  fault.  She  had  been  towed 
down  from  one  of  the  East  Boston  wharves  to 
the  school  ship,  and  there  discharj^ed  her  tug, 
and  floated  along  slowly  with  the  tide,  without 
having  her  sails  up  (her  crew  being  engaged  in 
hoisting  sail),  without  being  under  control,  and 
entirely  concealed  from  the  view  of  The  Java 
by  the  intervention  of  the  school-ship.  She 
came  out  from  behind  the  latter  without  any  no- 
tice or  warning.  If  either  ship  is  to  blame,  we 
think  the  blame  rests  with  her,  rather  than  with 
The  Java. 

It  is  contended  that  The  Java  ought  to  have 
anticipated  the  possibility  of  a  small  vessel  lying 
behind  the  school  ship.    The  answer  is,  that  she 
took  every  reasonable  precaution  which  the,  cir- 
cumstances required.  She  proceeded  very  slow ly» 
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only  two  knots  an  hour;  she  had  lookouts  post 
-ed  in  every  proper  place ;  as  soon  as  the  schooner 
was  seen,  she  took  every  means  in  her  power  to 
stop  and  back  and  avoid  the  collision.  How 
could  she  anticipate  the  possibility  of  a  vessel 
lying  behind  the  school-ship,  without  sails  hoist- 
ed, incapable  of  being  seen  in  a  bright,  clear 
day,  drifting  along  helplessly  with  the  tide, 
ready  to  drop  under  The  Java  at  her  approach? 
Is  it  not  applying  too  severe  a  rule  to  The  Java, 
to  require  her  to  anticipate  all  this,  and  to  re- 
quire the  schooner  to  anticipate  nothing? 

It  seems  to  us  that  if  this  was  not  an  inevi- 
table accident,  so  far  as  The  Java  was  con- 
cerned, it  would  be  very  difficult  to  imagine  a 
case  of  inevitable  accident  not  caused  by  ex- 
ternal force,  as  of  winds  and  waves. 

The  decree  of  the  Circuit  Court  is  rewrsed, 
Miith  directioTis  to  diamiat  the  Ubel. 

Dissenting,  Mr,  Justice  CUffbrd  and  Mr, 
Justice  Da'^s. 


GEORGE  W.  DENT,  Plff.  in  Err., 

V. 

FRANTZ  EMMEGER  bt  al. 

(See  S.  Cm  14  Wall.,  d08-^U.) 

Spanish  titles  in  Louisiana — confirmation  of— 
'  survey,    when   necessary — Cerre  claim — sur- 
veys as  evidence. 

1.  Titles  which  were  perfect  before  the  cession  of 
the  Territory  of  Louisiana  to  the  United  States, 
•continued  so  afterwards,  and  were  in  nowise  af- 
fected by  the  chaoare  of  sovereisrnty. 

2.  But  Inchoate  rlfrhts  which  were  of  Imperfect 
obligation,  when  confirmed  hy  Congress  took  their 
leeral  validity  wholly  from  the  act  of  conflrmation, 
jmd  the  elder  confirmee  has  always  a  better  right 
than  the  junior,  without  reference  to  the  date  of 
the  origin  of  their  respective  claims. 

3.  After  the  passage  of  the  Act  of  1812,  the  claim 
of  the  Village  of  Carondelet  was  still  indefinite  and 
unenforoeaDle.  until  made  definite  and  located  by 
the  survey  prescribed  and  provided  for. 

4.  The  survey  made  in  1817  and  approved  by  the 
Surveyor-General  in  1834,  Is  binding  upon  the  vil- 
lage and  estops  it  from  claiming  any  land  beyond 
the  lines  thus  established. 

5.  The  Cerre  claim  was  confirmed  after  the  lines 
of  the  commons  had  been  defined  and  established 
by  the  surveys  of  1817  and  1884,  and  was  subject  to 
the  title  of  the  village,  and  cannot  prevail  against 
Its  title. 

6.  Documents  relating  to  surveys  and  a  plat  of  a 
survey  made  since  the  resurvey  in  1834,  were  in- 
competent evidence. 

[No.  125.] 
Argued  Mar.  5,  1872.       Decided  Apr.  8, 187S. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
t^tates  for  the  District  of  Missouri. 
The  case  is  stated  by  the  court. 
Messrs.  Glover  ft  Shepley,  for  plaintiff 
in  error. 

Mr.  Britton  A.  Hill,  for  defendant  in  er- 
ror: 

Mr.  Justice  Swayne  delivered  the  opinion 
of  the  court: 

This  is  a  writ  of  error  to  the  Circuit  Court  of 
the  United  Slates  for  the  District  of  Missouri. 

The  plaintiff  in  error  brought  an  action  of 
•ejectment  to  recover  the  premises  described  m 
his  declaration.  They  consist  of  thirty  acres  of 
land,  and  are  lots  90  and  91  of  the  commons 
tract  of  the  Town  or  Village  of  Carondelet,  as 

:8«8 


subdivided  by  the  survey  made  by  Jasper  Myrr. 
in  1887.  The  parties  waived  the  intervention  of  a 
jury  and  submitted  the  case  to  the  court.  The 
court  found  the  facts  specially  and  adjudged 
that  the  plaintiff  could  not  reoover,andtliatthe 
Carondelet  title,  which  was  held  to  be  the  bet- 
ter one,  was  in  the  defendants.  In  the  progress 
of  the  cause,  the  plaintiff  offered  certain  evi- 
dence  which  was  excluded  by  the  court,  and  be 
thereupon  excepted. 

Two  questions  are  presented  for  our  consd- 
eration: 

Whether  the  facts  found  are  sufficient  to  sup- 
port the  judgment  given ;  and, 

Whether  tne  court  erred  in  excluding  the  evi- 
dence to  which  the  bill  of  exception  relates. 

The  examination  of  these  questions  renders  it 
necessary  to  consider  the  title  of  the  respective 
parties  as  disclosed  in  the  record,  as  well  as  the 
testimony  excluded. 

The  premises  in  controversy  are  within  the 
Territory  of  Louisiana  which  belonged  origi- 
nallv  to  France,  was  transferred  by  that  counUy 
to  Spain,  and  by  Spain  subsequently  back  to 
France,  and  by  France  to  the  United  States  by 
the  Treaty  of  the  30th  of  April,  1808.  Caronde- 
let was  a  village  of  that  piut  of  the  Territory 
which  subsequently  became  the  State  of  Mis- 
souri, and  contained  four  descriptions  of  real 
property.  They  were  known  as  in-lots,  oat-lots, 
common  field  lots,  and  commons.  It  is  with 
the  last  only  that  we  have  to  do  in  this  case.  At 
the  period  of  the  transfer  to  the  United  Stales, 
the  claim  of  the  village  to  the  premises  in  con- 
troversy was  supported  by  no  clear  and  definite 
evidence,  and  the  out -boundaries  of  the  tract 
had  not  been  run.  On  the  25th  of  December. 
1797.  Soulard,  then  the  Surveyor-General  of  the 
Territory  of  Louisiana,  certified  that  at  the  re 
quest  of  the  inhabitants  of  the  Village  of  Ca- 
rondelet, Berthelemy  had  been  appointed  to  sur- 
vey the  tract  granted  to  them  as  commons  by 
Lieutenant-Governor  Trudeau,  and  that  he  had 
failed  to  perform  the  work  by  reason  of  bis 
compass  being  found  out  of  order,  and  that  want 
of  time  had  prevented  the  Surveyor- Qenoml 
subsequently  from  having  the  survey  made. 

This  condition  of  things  subsisted  when  the 
Territory  came  into  the  possession  of  the  United 
Slates  under  the  Treaty  with  France  of  1803, 
and  it  continued  untn  Congress  acted  upon  the 
subject.  By  the  Act  of  June  18th,  181d  (d  Sut 
at  L.,  748,  sec.  1),  it  wa^  declared  "that  the 
rights,  titles  and  claims  to  town  or  village  lots, 
out-lots  common  field  lots,  and  commons,  in. 
adjoining,  and  belonging  to  the  several  towns 
and  villages,"  of  wnich  Carondelet  is  one, 
"which  have  been  inhabited,  cultivated  or  pos- 
sessed prior  to  the  20th  of  December,  18^.  are 
hereby  confirmed  to  the  inhabitants  of  the  re- 
spective towns  or  villages  aforesaid  according 
to  their  several  rights  in  common  thereto."  It 
was  provided  that  nothing  in  the  Act  should  af- 
fect the  rights  of  persons  whose  titles  had  been 
confirmed  by  the  board  of  commissioners  ap- 
pointed to  adjust  and  settle  such  claims.  It  was 
made  the  duty  of  the  principal  deputy-surveyor 
of  the  Territory  to  survey,  where  it  had  not 
been  done,  the  out-boundary  lines  of  the  villages 
named,  so  as  to  include  the  out-lots,  oommon 
field  lots  and  commons  belonging  to  them  re- 
spectively. Plats  of  the  surveys  were  to  be  for- 
warded to  the  Surveyor-General,  who  was  re. 
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•quired  to  forward  copies  to  the  Commissioner 
of  the  General  Land  Office  and  the  Recorder  of 
Land  Titles. 

The  Act  of  April  29th,  1816  (3  Stat,  at  L., 
-325).  provided  for  the  appointment  of  a  sur- 
yeyor  of  the  public  lands  m  the  Territories  of 
Illinois  and  Missouri,  and  after  requiring  him 
to  appoint  a  sufficient  number  of  skillful  sur- 
veyors as  his  deputies,  made  it  his  duty,  among 
other  things,  to  cause  to  be  survejred  the  lands 
in  those  Territories,  claims  to  which  had  been 
or  might  thereafter  be  confirmed  by  Congress, 
which  had  not  already  been  surveyed  according 
to  law. 

Under  the  Act  of  1812,  a  survey  of  the  out- 
boundary  lines  of  Carondelet  was  made  by  Rec- 
tor, a  deputy-surveyor,  under  instructions  from 
the  office  of  his  principal,  and  the  survey  and 
£eld  notes  were  deposited  in  that  office  m  the 
jear  1817. 

The  Act  of  January  27th,  1831  (4  Stat,  at  L.. 
435),  declared  that  the  United  Slates  did  there- 
by relinquish  to  the  inhabitants  of  the  villages 
named  in  the  Act  of  1812  all  the  title  of  the 
United  States,  to  the  lots  and  commons  *Mn, 
adjoining  and  belonging  to  said  towns  and  vil- 
lages, to  be  held  according  to  their  respective 
rights,  to  be  regulated  and  disposed  of  accord- 
ing to  the  laws  of  Missouri." 

Pursuant  to  orders  from  the  Surveyor-Gen- 
eral, his  deputy,  Brown,  retraced  the  lines  of 
the  commons  ot  Carondelet,  as  run  by  Rector, 
and  re  established  the  corners.  This  resurvey 
^as  returned  to  the  Surveyor-Gkneral,  and  was 
approved  by  him  on  the  29th  of  July,  1834. 

This  statement  exhibits  the  several  links  in 
the  defendants'  chain  of  title,  so  far  as  regards 
the  action  of  the  government. 

That  of  the  plamtiff  in  error  had  its  inception 
also  at  a  period  preceding  the  Treaty  of  Cessions 
ot  1803.  In  1789  the  then  Lieutenant  Governor 
of  Upper  Louisiana,  on  the  petition  of  Gabriel 
Cerre,  conceded  to  him  a  tract  of  land  of  ten  by 
forty  arpents.  In  1812  Cerre  presented  the  claim 
for  confirmation  under  the  Acts  of  Congress  of 
1805  and  1807,  and  it  was  rejected  by  the  com- 
missioners. It  was  presented  by  Cerre's  legal 
representatives  before  the  commissioners  ap>- 
pointed  under  the  Act  of  Congress  of  July  9, 
1882,  and  was  by  them  recommended  for  con- 
^rmation,  and  was  confirmed  accordingly  by  an 
Act  of  Congress  of  the  4th  of  July,  1836.  5 
8tat.  at  L..  127.  The  right  of  all  adverse  claim- 
ants, to  assert  their  claims  in  a  court  of  Justice 
was  saved,  and  it  was  provided  that  if  any  of 
the  land  confirmed  had  been  located  by  any 
other  person  under  any  law  of  the  United  States. 
or  had  been  surveyed  and  sold  by  the  United 
States,  the  confirmation  should  not  avail  against 
the  title  thus  acquired;  but  that  the  confirmee 
might,  to  the  extent  of  the  interference,  locate 
his  claim  elsewhere  in  the  State  of  Missouri  or 
the  Territory  of  Arkansas,  as  the  claim  might 
have  originated  on  one  or  the  other,  upon  any 
lands  of  the  United  States,  subject  to  entry  at 
private  sale.  Under  this  Act  the  claim  of  Cerre 
was  surveyed  for  the  first  time,  and  the  survey 
was  made  within  the  limits  of  the  commons  of 
Carondelet  as  previously  run  by  Rector  in  1817, 
and  by  Brown  in  1834.  Before  this  survey  the 
Cerre  claim  was  totally  undefined  and  uncertain 
as  regards  its  out-boundaries. 

The  Act  of  March  8,  1869,  declared  that  the 
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claim  of  the  legal  representatives  of  Cerre  was 
thereby  confirmed  "in  place,  subject  to  any  val- 
id adverse  rights,  if  such  there  be."  and  that  a 
patent  shoula  be  issued  accordingly.  A  patent 
bearing  date  the  3d  of  July,  1869,  was  accord- 
ingly issued.  It  was  admitted  in  the  court  be- 
low that  the  plaintiff  in  error  held  whatever  ti- 
tle was  conveyed  b^  this  patent.  The  premises 
in  controversy  are  within  the  limits  of  the  Caron- 
delet commons  as  surveyed  by  Rector  and 
Brown,  and  embrace  the  premises  in  controver.- 
sy  in  this  suit. 

The  labors  of  our  predecessors  have  left  us 
little  to  do,  and  a  few  remarks  will  be  sufficient 
to  dispose  of  the  case. 

Titles  which  were  perfect  before  the  cession 
of  the  TeiTitory  to  the  United  States,continued 
so  afterwards,  and  were  in  nowise  affected  by 
the  change  of  sovereignty.  U.  8.  v.  Boselius, 
15  How.,  86.  The  Treaty  so  provided.and  such 
would  have  beed  the  effect  of  the  principles  of 
the  law  of  nations  if  the  Treaty  had  contained 
no  provision  upon  the  subject.  According  to 
that  code,  a  change  of  government  is  never  per- 
mitted to  affect  pre-existing  rights  of  private 
property.  Perfect  titles  are  as  valid  under  the 
new  government  as  they  were  under  its  prede- 
cessor. Strother  v.  LucM,  12  Pet. ,  412.  But  in- 
choate rights  such  as  those  of  Cerre  were  of  im- 
perfect obligation  and  affected  only  the  con- 
science of  the  new  sovereign.  They  were  not 
of  such  a  nature  (until  that  sovereign  gave  them 
a  vitality  and  efficacy  which  they  did  not  before 
possess)  that  a  court  of  law  or  equity  could  rec- 
ognize or  enforce  them.  When  confirmed  by 
Congress  they  became  American  titles,  and  took 
their  legal  validitv  wholly  from  the  act  of  con- 
firmation and!not  from  any  French  or  Spanish  ele- 
ment which  entered  into  their  previous  exist- 
ence. The  doctrine  of  senior  and  Junior  equities 
and  of  relation  back  has  no  application  in  the 
Jurisprudence  of  such  cases.  The  elder  confirmee 
has  always  a  better  right  than  the  Junior,  with- 
out reference  to  the  date  of  the  origin  of  their 
respective  claims  or  the  circumstances  attending 
it.  Such  is  the  settled  course  of  adjudication 
both  by  this  court  and  the  Supreme  Court  of 
Missouri.  Menard  v,  Mmm^,  8How..307;  Chou- 
teau V.  Eckhart,  2  How.,  845;  Leu  Bois  v.  Bra- 
mell,  4  How..  449;  Mackay  v.  DUUm,  4  How., 
430;  Birdy.  Montgomery,  6  Mo,,  514;  Mackay  v. 
Dillon.  7  Mo.,  7',VaiguezY.  i^MMW^'.  42  Mo. ,  248. 

After  the  passage  of  the  Act  of  1812  the  claim 
of  the  city  was  still  indefinite  and  unenforceable 
until  made -definite  and  located  by  the  survey 
prescribed  and  provided  for.  A  survey  made 
under  the  direction  of  the  officer  designated  to 
have  it  made  and  approved  by  him  was  final  and 
conclusive  unless  an  appeal  were  taken  to  the 
Commissioner  of  the  General  Land  Office.  Me- 
nard V.  Massey,  8  How.,  813.  The  survey  made 
by  Rector  in  1817,  retraced  by  Brown,  and  ap- 
proved by  the  Surveyor- General  in  1834,is  bind- 
ing upon  the  village  and  estops  her  from  claim- 
ing any  land  beyond  the  lines  thus  established. 
Carondelet  v,  St.  Louis,  1  Black,  179  [66  U.  S., 
XVII.,  102].  And  those  lines  must  necessarily 
be  of  equal  validity  as  regards  those  claiming 
against  her.  The  confirmation  by  the  Act  of 
1812  was  exclusive  except  as  to  adverse  claims 
"which  had  then  been  confirmed.  The  Cerre 
claim  was  not  within  this  category.  It  was  con- 
firmed subsequently,  and  after  the  lines  of  the 
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commons  had  been  defined  and  established  by 
the*  surveys  of  1817  and  1834.  The  action  of 
Congress  in  confirming  it  was  in  every  instance 
made  subject  to  all  prior  valid  conflicting  rights. 
The  title  of  the  village  asserted  in  this  litigation 
was  of  that  character. 

Upon  principle,  authority,  and  the  express 
legislation  of  Congress,  we  are  constrained  to 
hold  that  the  adverse  claim  of  the  plaintiff  in  er- 
ror cannot  prevail  against  the  title  of  the  village. 

The  evidence  excluded  b^  the  court  is  set  out 
in  full  in  the  bill  of  exceptions,  and  consists  of 
copies  of  documents  relating  to  the  surveys  of 
Hector  and  Brown.  The  tirst  of  these  documents 
bears  date  on  the  24th  of  September,  1839,  and 
the  last  on  the  8th  of  October,  X855.  They  are 
communications  from  solicitors  of  theLana  Of- 
fice, setting  forth  objections  to  the  surveys, from 
Commissioners  of  the  General  Land  Office,  tHe 
Surveyor  General  of  Illinois  and  Missouri,  the 
Secretary  of  War  and  the  SeCY-etary  of  the  In- 
terior upon  the  same  subiect ;  and  finally  a  plat 
of  the  survey  as  retraced  by  Brown — wiQi  a  cer- 
tificate appended  by  the  Surveyor-General — 
which  states  that  the  survey  so  traced  was  sanc- 
tioned by  the  Secretary  of  the  Interior  on  the 
23d  of  February,  1855,  with  a  large  reservation 
in  favor  of  the  United  States  at  Jefferson  Bar- 
racks, and  subject  to  all  other  adverse  claims. 

As  the  right  of  the  village,  according  to  the 
judgment  ot  this  court  in  (S/rondelety.  St.  Louis 
{mipra),  had  been  fixed  by  the  resurvey  of 
Brown,  in  1834,  which  was  conclusive,  as  re- 
gards all  adverse  individual  claims,  the  testimo- 
ny was  clearly  irrelevant  and  incompetent  and 
was  properly  rejected.  The  Acts  of  1812  and 
1836  were  inapplicable  to  the  United  States  and 
did  not  affect  their  rights. 

Tfie  judgment  of  the  Circuit  Court  is  affirmed. 


THE    FIRST     NATIONAL     BANK     OF 
BETHEL,  Plff.  in  Err,, 

THE  NATIONAL  PAHQUIOQUE  BANK. 

(See  8.  C,  14  WaU.,  383-402.) 

Natumdl  banks,  where  may  be  sued — dissoluUon 
of— effect  of— receiver's  decision,  how  remewed. 

1.  National  banks  may  be  sued  In  any  statc.county 
or  municipal  court  in  the  county  or  city  in  whicb 
they  are  locatcd.havlnsr  Jurisdiction  in  aim  liar  cases. 

2.  The  Act  of  the  Comptroller  of  the  Currency  in 
appomtlns:  a  receiver  of  a  national  bank  does  not 
vrork  its  complete  dissolution,  but  the  bank,  as  a 
leiral  entity,  continues  to  exist. 

3.  The  bank  may  still  sue  and  bo  sued  in  ail  cases 
where  it  may  be  necessary  that  the  corporate  name 
of  the  association  shall  be  used  for  that  purpose  in 
closing  its  business. 

4.  Tne  decision  of  the  receiver  disallowing  a 
claim  against  the  bank  is  not  final,  but  is  subject  to 
review  in  the  state  court. 

[No.  116.] 

Argued  Feb,  SI,  1872.       Decided  Apr.  8,  187S. 

IN  ERROR  to  the  Supreme  Court  of  Errors  of 
the  State  of  Connecticut. 
The  case  is  stated  by  the  court. 
Messrs.  C.  B.  Goodrich*  Roger  Averill 
and  Lyman  D.  Brewster,  for  plaintiff  in  error: 
An  association,  under  the  Act  of  June  8, 1864, 
ch.  106,  sec.  8,  shall  have  succession,  corporate 
existence,  for  the  period  of  twenty  years  from 

840 


its  organization,  unless  sooner  dissolved :  first, 
according  to  the  provisions  of  its  articles  of  »a> 
sociation,  or,  second,  by  the  act  of  its  stock 
holders  owning  two  thirds  of  its  stock;  or.  third, 
unless  the  franchise,  which  consists  in  a  riglit 
of  banking,  shall  be  forfeited  by  a  violation  of 
the  Act. 

The  Bank  of  Bethel  committed  a  violation  of 
the  Act,  Feb.  21,  1868.  at  which  time  it 
failed  to  redeem  some  of  its  circulating  noUs. 
which  failure  was  duly  ascertained  by  the  Comp- 
troller of  the  Currency,  who.  Feb.  26.  acli^ 
thereupon,  by  the  appointment  of  a  receiver. 

The  result  is,  that  the  power  of  succe^ton. 
corporate  capacity,  ceased  to  exist  prior  to  May 
80.  1868,  at  which  time  the  defendant  in  error 
instituted  its  suit.  The  Association  was  dis- 
solved; the  receiver  was  clothed  with  power  to 
reduce  the  assets  to  money,  by  suit  in  his  own 
name;  was  directed  to  pay  the  money  to  the 
Treasurer  of  the  United  States,  subject  to  the 
order  of  the  Comptroller  of  the  Currency  for  the 
use  of  those  entitled  as  creditors,  giving  priority 
of  payment  to  the  United  States;  the  remainder 
or  surplus  of  the  proceeds  after  the  payment  of 
debts,  to  be  paid  by  the  comptroller  to  the 
shareholders  of  the  Association  or  their  legal  ivp- 
resentatives,  in  proportion  to  the  stock  by  them 
respectively  held ;  and  not  to  the  association  in 
its  corporate  capacity. 

Verplanck  v.  Ins.  Co.,  2  Paige,  ch.  452. 

The  receiver  is  absolutely  vested  with  all  the 
property  and  effects  of  the  corporation.  The 
final  order  operates  as  a  virtual  dl^olution  of 
the  corporation." 

Edw.  Rec,  ed.  1889,  p.  225;  Oreeley  v.  Smith, 
8  Stonr.  657;  Mumma  v.  Pototnae  Uo.,  8  Pei ., 
281;  Baconv.  Robertson,  18  How.,  480(59  L.  S  , 
XV..  499);  Lum  v.  Robertson,  6  Wall.,  til  {TS 
U.  S.,  XVIII. ,  748). 

In  the  case  at  bar,  the  Bank  of  Bethel  bis 
been  deprived  of  its  assets;  has  l)een,  by  the 
action  of  the  comptroller,  prohibited  from  the 
exercise  of  any  of  its  franchises.  This  action  of 
the  comptroller  must  be  regarded  as  having  re- 
ceived judicial  sanction,  inasmuch  as  he^  has 
not  been  restrained  in  the  manner  provided  in 
the  Act,  section  50. 

May  80,  1868.  at  which  time  the  defendant  in 
error  commenced  its  suit,  the  Bank  of  Bethel 
had  no  authority  to  pay,  and  was  prohibit4rd 
from  paying  any  creditor.  It  had  no  meaus 
within  its  control  with  which  to  pay.  If  the 
Bank  had  authority  after  notice  by  the  comp- 
troller, under  section  46,  to  pay  a  creditor,  it 
might  by  such  payment  defeat  the  provision  of 
of  the  Act  (sec.  50)  which  gives  to  the  United 
States,  from  the  assets  of  the  Association,  prinr- 
ity  of  payment,  for  any  deficiency  in  the  n^ 
demplion  of  its  circulating  notes,  after  applying 
the  bonds  dep<^ited  for  their  redemption.  Sec 
16.  It  results  from  the  want  of  authority  lo 
pay  a  creditor,  at  the  time  the  suit  by  the  de- 
fendant in  error  was  instituted,  that  no  suit  at 
law  in  any  court,  state  or  national,  could  be 
instituted  against  the  Bank  of  Bethel. 

Secs.46-52;A^2ewm.v.  Nahant Bk.,^Vv:^. 
480;  Hubbard  v.  Bk„  7  Met.,  840. 

If  a  creditor,  after  the  appointment  of  a  re- 
ceiver, may  institute  a  suit  in  a  court  of  law. 
every  creditor  can,  and  by  such  course  of  pn>^ 
ceeding  may,  disregard  the  winding  up  under 
the  direction  of  the  comptroller.    The  comp> 
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troUer,  under  Bection  50,  it  is 'submitted,  after 
giving  notice  for  three  consecutive  months, 
ouliiug  upon  all  persons  who  may  have  claims, 
to  present  the  same  and  to  make  legal  proof 
thereof,  may  distribute  the  money  paid  by  the 
receiver  into  the  Treasury,  subject  to  the  order 
of  the  comptroller,  to  those  who  may  have  made 
such  proot ;  and  if  no  creditor  has  proved  to  his 
satisfaction,  may  distribute  it  to  the  share- 
holdera.  The  fact  that  the  defendant  in  error 
caused  a  copy  of  its  writ  of  attachment  to  be 
given  to  the  receiver,  does  not  bind  the  assets 
in  his  handb,  cannot  impede  the  action  of  the 
comptroller,  nor  have  the  force  and  effect,  in- 
directly, of  an  injunction  which  the  state  court 
could  not  grant,  sec.  57;  Gate  v.  TerreU  {ante, 
la4.) 

Sections  46  and  52  show  very  clearly  that  the 
Bank  of  Bethel  could  not,  May  30,  1»68,  by  its 
cashier  or  any  other  officer,  confess, or  authorize 
to  be  confessed,  a  judgment  against  the  Bank, 
binding  upon  the  judgment  of  the  comptroller, 
or  upon  the  stockholders  of  the  Bank. 

Heath  V.  CJiadvDick,  2  Phil..  649;  Ro6h,f<yrt  v. 
Batt^aby,  2  H.  of  L.  Cas.,  888. 

"An  insolvent  debtor  has  not  such  an  interest 
in  property  assigned  under  the  insolvent  debtor's 
Acts,  as  to  entitle  him  to  enter  into  any  litiga- 
tion concerning  it." 

WiavoaU  v.  ISamptton,  14  How.,  52;  PeaU  v. 
Phippn,  14  How.,  368;  Vdughan  v.  Northupy  15 
Pet.,  1;  WilUamn  v.  BenecUet,  8  How.,  107; 
Harris  v.  J}ennie,  3  Pet.,  292. 

It  is  proved  in  section  50,  that  "  the  comp- 
troller, after  the  appointment  of  a  receiver, 
fihall  cause  notice  to  be  given,  calling  on  all 
persons  who  have  claims  against  such  associa- 
tion, to  present  the  same  and  make  legal  proof 
thereof."  It  then  directs  the  comptrofler,  after 
providing  for  any  deficiency  due  to  the  United 
States,  to  make  a  ratable  dividend  of  the  money 
subject  to  his  order,  on  all  such  claims  as  mav 
have  been  proved  to  his  satisfaction,  ''or  ad- 
judicated in  a  court  of  competent  jurisdiction." 

These  words  must  be  construed  with  refer- 
ence to  the  purpose  and  provisions  of  the 
section,  in  connection  with  the  other  provisions 
of  the  Act  of  which  they  constitute  a  part;  they 
were  not  designed  to  control  the  provisions  of 
the  Act,  which  authorized  the  comptroller,  in 
live  different  cases  (sees.  12,  15,  31,  32,  46-50), 
to  wind  up  the  affairs  of  an  association,  by 
reason  of  certain  violations  of  the  Act,  to  be 
ascertained  by  himself  in  the  mode  prescribed 
by  the  Act.  They  were  not  designed  to  author- 
ize the  claimants  to  institute  suits  in  a  court  of 
law  against  the  comptroller,  to  determine  the 
validity  of  their  claims.  Sec.  57,  proviso.  They 
were  not  designed  to  authorize  the  institution 
of  suit<«  against  a  banking  association  after  the 
appointment  of  a  receiver,  to  which  the  comp- 
troller is  not  made  and  cannot  be  made  a  party. 

These  words  can  have  full  force  and  effect  by 
applying  them  to  adjudications  against  a  bank, 
which  may  have  been  made  prior  to  any  action 
by  the  comptroller.  When  so  made,  the  comp- 
troller is  clothed  with  authority  to  determine 
whether  they  were  made  by  a  court  of  com- 
petent jurisdiction.  Any  other  construction  of 
the  Act,  it  is  submitted,  will  defeat  the  wind- 
ing up  for  which  ihe  Act  provides,  and  render 
it  nugatory.  A  claimant  cannot,  by  an  attach- 
ment, arrest  the  assets  of  a  bank  in  the  hands 
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of  a  receiver  appointed  by  the  Comptroller; 
such  receiver,  in  this  respect,  has  all  the  ex- 
emptions and  immunities  of  any  receiver,  by 
whatever  authority  appointed. 

After  an  association  has  been  placed  in  the 
hands  of  a  receiver,  the  statute  prescribes  the 
mode  of  winding  up,  which  includes  an  as- 
certainment of  the  creditors,  and  the  amounts 
severally  due  to  them.  This  mode  of  proof  ex- 
cludes all  others.  This  cannot  be  doubted,  ex- 
cept by  holding  that  the  Act  (sees.  12, 15, 81,  82, 
46--50),  conferring  authority  upon  the  comptroller 
of  the  currency  to  appoint  a  receiver;  to  receive 
proof  of  claims;  to  wind  up  the  affairs  of  the 
corporation,  is  unconstitutional.  The  volun- 
tary winding  up  (sec.  42)  and  the  dissolution 
which  is  provided  for  under  section  53,  by  judi- 
cial action,  as  already  stated,  depend  upon  dif- 
ferent considerations. 

Murray  v.  Bridges,  10  Bam.  &  Adol ,  589; 
Stedenn  v.  Evane,  2  Bur.,  1157;  Gates  y.  Knight, 
8  D.  &  E.,  442:  Kennedy  v.  Oibson,  8  Wall.. 
498  (75  U.  S.,  XIX.,  476);  C(MTf  v.  GuritH,  8 
How.,  286. 

The  defendant  in  error,  prior  to  the  com- 
mencement of  its  suit,  subsequent  to  the  notice 
given,  and  to  the  appointment  of  a  receiver  by 
the  comptroller,  who  called  upon  all  claimants 
to  present  and  make  legal  proof  of  their  claims, 
presented  the  claim  which  is  now  in  suit,  to 
Edgar  S.  Tweedy,  the  receiver  of  the  First 
National  Bank  of  Bethel,  by  whom  it  was  dis- 
allowed. He  reported  his  action  in  this  respect 
to  the  comptroller,  and  to  the  defendant  in 
error.  Bv  this  presentation  the  Pahquioque 
Bank  made  itself  party  to  the  winding  up  of  the 
Bank  of  Bethel  under  the  direction  of  the 
comptroller.  If  it  had  originally  a  ri^ht  of 
election  of  remedy,  which  is  not  admitted,  it  ex- 
ercised the  right  and  could  not,  thereafter,  in- 
stitute a  suit  against  the  Corporation ;  certainly 
not  in  a  court  of  common  law,  nor  in  any  state 
court,  for  the  purpose  of  reversing  or  of  review- 
ing the  disallowance. 

Meesrs  O.  S.  Seymour,  W.  L.  Taylor 
and  if.  W.  Seymour,  for  defendant  in  error. 

Mr.  Justice  Cliflbrd  delivered  the  opinion  of 
the  court : 

Associations  for  banking,  formed  pursuant 
to  the  Act  to  provide  a  National  currency,  and 
duly  authorized  by  the  Comptroller  of  the  Cur- 
rency to  commence  the  business  of  banking, 
become  bodies  corporate  and  have  a  succession 
for  the  period  of  twenty  years  from  their  or- 
ganization, unless  sooner  dissolved  according 
to  the  provisions  of  their  articles  of  association, 
or  by  the  act  of  the  shareholders  owning  two 
thirds  of  the  stock,  or  unless  the  franchise  shall 
be  forfeited  by  a  violation  of  the  Act  under 
which  the  Association  was  formed.  Such  an 
association  is  allowed  to  select,  subject  to  cer- 
tain conditions  and  the  approval  of  the  Comp- 
troller of  the  Currency,  another  such  associa- 
tion at  which  it  will  reaeem  its  circulating  notes 
at  par,  but  the  provision  is  that  nothing  m  that 
section  shall  relieve  any  such  association  from  its 
liability  to  redeem  its  notes  in  circulation  at  its 
own  counter,  at  par,  in  lawful  money,  on  de- 
mand; and  in  case  of  failure  so  to  do,  the  holder 
may  cause  the  same  to  be  protested  in  one  pack- 
age by  a  notary  public,  unless  the  president  or 
casher  of  the  association  which  issued  the  notes, 
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or  the  president  or  cashier  of  the  association  des- 
ignated as  the  place  for  redeeming  the  same, 
will  waive  demand  and  notice  of  protest  and 
execute  an  admission  in  writing  stating  the 
amount  demanded  and  the  fact  of  non-payment, 
and  it  is  made  the  duty  of  the  notair  forthwith 
to  forward  the  admission  or  notice  of  protest,  as 
the  case  may  be,  to  the  Comptroller  of  the  Cur- 
rency for  his  information  and  action  in  the  prem- 
ises. 

Notes  to  a  large  amount,  issued  by  the  cor- 
poration defendants  for  circulation,  were  held 
by  the  Corporation  plaintiffs,  and  the  plaintiffs 
presented  the  same  to  the  defendants  for  re- 
demption, and  the  defendants  failing  to  redeem 
the  same,  the  plaintiffs  offered  the  notes  for  pro- 
test, but  the  aefendants  having  waived  demand 
and  notice  of  protest,  and  having  tendered  an 
admission  in  writing  stating  the  amount  de- 
manded and  the  fact  of  non  payment,  the  plaint- 
iffs accepted  the  written  admission,  and  the  no- 
tary forwarded  the  same  to  the  Comptroller  of 
the  Currency  as  required  under  such  circum- 
stances. Pursuant  to  the  requirement  of  law 
the  Comptroller  of  the  Currency  appointed  a 
special  agent  to  ascertain  whether  the  facts  set 
forth  in  the  protest  were  true,  and  the  agent  so 
appointed  having  reported  that  the  defendants 
had  failed  to  redeem  in  lawful  money  their  cir- 
culating notes  when  payment  thereof  was  duly 
and  lawfully  demanded,  he,  the  Comptroller  of 
the  Currency,  appointed  a  receiver  of  the  de- 
linquent Association,  with  all  the  powers,  du- 
ties, and  responsibilities  given  to  or  imposed 
upon  such  an  appointee  in  such  case  made  and 
provided,  and  the  record  shows  that  the  receiver 
entered  upon  the  duties  of  his  office  and  took 
possession  of  all  the  books,  records  and  assets, 
real  and  personal,  of  the  Association,  and  that 
he  has  ever  since  had  the  exclusive  possession 
of  the  same,  to  be  disposed  of  according  to  law. 
Before  the  commencement  of  the  suit,  the  Comp- 
troller of  the  Currency  caused  notice  to  be  pub- 
lished requiring  all  claimants  to  present  and 
make  proof  of  their  claims  against  the  delin- 
quent Association,  and  the  record  also  shows 
that  the  plaintiffs  presented  the  claim  in  con- 
troversy to  the  receiver  fer  allowance,  and  that 
the  receiver  having  disallowed  the  same,  the 
plaintiffs  instituted  the  present  suit  in  the  state 
court  to  recover  the  amount.  Appropriate  pro- 
ceedings followed,  as  in  an  action  of  assumpsit, 
and  the  parties  having  been  heard,  the  subor- 
dinate court  where  the  suit  was  brought  made 
a  finding  of  facts,  but  reserved  the  question 
whether  the  case  ought  to  be  dismissed  for  want 
of  jurisdiction,  and  if  not,  what  judgment 
ought  to  be  rendered  in  the  case,  and  all  ques 
tions  of  law  arising  upon  the  facts  found,  for 
the  opinion  and  advice  of  the  Supreme  C-ourt 
of  Errors.  Proper  measures  were  adopted  to 
obtain  the  opinion  and  advice  of  the  appellate 
tribunal,  and  they  were  duly  received  and  there- 
upon the  subordinate  court  rendered  judgment 
in  favor  of  the  plaintiffs  for  the  whole  amount 
claimed  in  the  declaration.  Proceedings  in  the 
nature  of  a  writ  of  error  were  instituted  by  the 
defendants,  by  which  the  cause  was  removed 
into  the  Supreme  Court  of  Errors,  where  the 
parties  were  again  heard  and  the  decision  of  the 
Court  of  Errors  was  that  the  judgment  should 
be  in  all  things  affirmed.  Final  judgment  hav- 
ing been  rendered  in  the  state  court,  the  de- 
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fendants  sued  out  a  writ  of  error  under  the 25th 
section  of  the  Judiciary  Act  and  removed  the 
cause  into  this  court. 

Four  only  of  the  errors  assigned  will  be  ex- 
amined, as  the  others,  in  the  view  of  the  case 
taken  by 'the  court,  either  involve  substantially 
the  same  considerations  or  present  questions 
not  re-ezaminable  in  this  court  under  a  writ  of 
error  to  a  state  court.  Briefly  stated  the  errors 
assigned  to  be  examined  are  as  follows: 

(1)  That  the  state  court  had  no  jurisdiction 
of  the  case  or  of  the  parties  at  the  time  the  suit 
was  commenced. 

(2)  That  the  defendant  Association  prior  to 
the  institution  of  the  suit  had  forfeited  its  fran- 
chise by  a  violation  of  the  Act  under  whi<di  it 
was  formed  and  had  been  dissolved  by  the  ac- 
tion of  the  Comptroller  of  the  Currency. 

(8)  That  the  defendant  Association  could  doC 
be  impleaded  at  the  time  the  action  was  com- 
menced, as  prior  to  that  time  the  Association 
was  prohibited  by  the  Act  of  Congress  from 
paying  or  satisfying  any  of  its  creditors. 

(4)  That  the  decision  of  the  receiver  disallow- 
ing the  claim  of  the  plaintiffs  was  final  and  was 
not  subject  to  review  in  the  state  court. 

Support  to  the  first  proposition  is  supposed 
to  be  derived  from  the  conceded  fact  that  such 
associations  are  created  by  an  Act  of  Conj^^resa 
and  that  they  are  instruments  of  the  National 
Qovemment  Intrusted  with  the  power  of  carry- 
ing on  the  business  of  banking  and  of  employ- 
ing and  circulating  Treasury  Notes  as  a  Nation- 
al currency,  subject  to  the  supervision  and  di- 
rection of  the  Comptroller  of  the  Currency  and 
of  the  Secretaiy  of  the  Treasury.  Banking  as- 
sociations, it  is  said,  were  established  as  instru- 
ments by  which  the  government  mif^ht  perform 
the  trust  of  furnishing  and  regulatmg  the  Na- 
tional paper  currency,  and  the  argument  is  that 
inasmuch  as  they  are  instruments  of  the  gov- 
ernment to  carry  into  effect  a  national  purpose 
they  cannot  be  impleaded  in  a  slate  conn. 
Confirmation  of  that  view  is  also  attempted  to 
be  drawn  from  the  fact  that  such  associations 
are  controlled  by  the  Treasury  Department. 
that  all  the  notes  which  they  circulate  as 
money  are  received  from  the  Comptroller  of  the 
Currency,  and  that  they  cannot  issue  any  in- 
strument for  circulation  or  use  as  money  except 
the  notes  intrusted  to  them  by  the  Comptroller 
of  the  Currency,  as  authorised  by  the  Act  of 
Congress.  ^ 

Beyond  all  doubt  such  associations  are  cre-^ 
ated  by  an  Act  of  Congress  and  for  the  pur 
poses  assumed  by  the  defendants,  but  the  con- 
clusion attempted  to  be  drawn  from  those  facts 
cannot  be  sustained,  as  express  provision  is 
made  by  the  57th  section  of  the  Act  that  suits, 
actions,  and  proceedings  against  any  such  as 
sociation  may  be  had  "in  any  state,  county  or 
municipal  court  in  the  county  or  city  in  which 
said  association  is  located,  having  jurisdiction 
in  similar  cases."    Commenced  as  the  action 
was  in  the  proper  court  of  the  State  where  the 
Association  is  located  and  in  a  court  having  ju- 
risdiction in  similar  cases,  which  is  not  denied. 
it  is  quite  clear  that  the  objection  to  the  Juris- 
diction of  the  court  founded  upon  the  character 
of  the  Association  as  an  instrument  of  the  Na 
tional  Government,  must  be  overruled.    Juris- 
diction in  such  suits  is,  unquestionably,  vested 
in  any  circuit,  district  or  territorial  court  of  the 
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i^Qnited  States  held  within  the  district  in  which 
such  association  may  be  established,  but  the  de- 
cisive answer  to  the  objection  of  the  defendants 
is  that  the  same  section  of  the  Act  of  Congress 
gives  authority  to  creditors  to  prosecute  such 
controversies  in  "any  state,  county  or  munici^ 
pal  court  in  which  said  association  is  located"  in 
all  cases  where  it  appears  that  such  courts  have 
Jurisdiction  under  the  state  laws  in  similar  con- 
troversies. Proceedings  to  enjoin  the  Comptrol- 
ler of  the  Currency  under  that  Act  must,  it  is 
true,  be  instituted  and  prosecuted  in  a  circuit, 
district  or  territorial  court  of  the  United  States, 
,  but  the  Act  allows  creditors  to  sue  in  the  proper 
state  courts  in  all  suits,  actions,  and  proceedings 
,  against  the  association,  as  specifically  provided 
\  in  the  57th  section  of  the  Act.    Authorities  to 
I  support  the  proposition  are  not  necessary,  as  it 
rests  upon  an  express  provision  in  the  Act  of 
'  Congress.  18  Stat,  at  L.,  116. 

II.  Associations  of  the  iLind  have  a  succes- 
sion for  the  period  of  twenty  years  from  their 
organization,  unless  sooner  dissolved  in  some 
one  of  the  modes  pointed  out  in  the  Act  under 
which  such  associationsare  formed, and  through- 
out that  period,  unless  sooner  dissolved,  they 
may  make  contracts  in  the  name  designated  in 
their  organization  certificate  and  may  sue  and 
be  sued  or  complain  and  defend  in  any  court  of 
law  or  equity  as  fully  as  natural  persons.  Such 
corporate  franchises  cease  to  exist  when  the  term 
for  which  they  were  granted  expires,  and  the 
association  may  at  any  time  go  into  liquidation 
and  be  closed  by  the  vote  of  its  shareholders 
owning  two  thirds  of  the  stock,  but  it  is  not 
necessary  t6  remark  upon  those  topics,  as  it  is 
not  pretended  that  the  aef  endant  Association  has 
ceai^  to  exist  or  been  dissolved  in  either  of 
those  modes.  All  such  associations  are  bound 
to  redeem  their  circulating  notes  either  at  their 
own  counter  or  at  such  other  similar  associa- 
tion as  they  are  allowed  to  select  for  that  pur- 
pose, and  the  provision  is  that  if  any  associa- 
tion shall  fail  either  to  make  the  selection  or  to 
redeem  its  notes  as  required,  the  Comptroller  of 
the  Currency  may,  upon  receiving  satisfactory 
evidence  thereof , appoint  a  receiver,  in  the  man- 
ner provided  in  the  Act,  to  wind  up  its  affairs. 
Holders  of  the  circulating  notes  of  such  an  as- 
sociation may  demand  payment  thereof  at  the 
office  of  such  association  or  at  its  place  of  re- 
demption designated  as  aforesaid,  aiid  if  the  as- 
sociation fail  to  redeem  the  same  in  lawful 
money  they  may  cause  the  same  to  be  protested, 
as  before  explained,  and  the  notary  on  making 
such  protest  or  upon  receiving  such  admission, 
shall  forthwith  forward  the  same  to  the  Comp- 
troller of  the  Currency  for  his  information  and 
action  in  the  premises.  Being  informed  of  the 
default  of  the  association  in  that  mode,  it  is 
made  the  duty  of  the  comptroller  to  make  an 
examination  into  the  facts,  and  if  satisfied  that 
the  default  has  been  committed,  to  give  notice 
to  the  association ;  and  the  same  section  pro- 
vides that  from  that  time  it  shall  not  be  lawful 
for  the  association  suffering  the  default  to  pay 
out  any  of  its  notes,  discount  any  notes  or  bills, 
or  otherwise  prosecute  the  business  of  banking, 
except  to  receive  and  safely  keep  money  belong- 
ing to  it  and  to  deliver  special  deposits.  On  re- 
ceiving such  notice  the  Comptroller  of  the  Cur- 
rency, with  the  concurrence  of  the  Secretary 
of  the  Treasury,  may  appoint  a  special  agent  to 
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examine  into  the  facts  of  the  case,  and  if  satis 
fled  from  the  protest  or  thereportof  thespecia^ 
agent  that  the  charge  of  default  as  made  is  true, 
he  shall,  within  thirty  days,  declare  the  bonds 
and  securities  pledged  by  the  association  for- 
feited and  give  notice  to  the  holders  of  the  cir- 
culating notes  lo  present  the  same  for  payment 
at  the  Treasury,  and  the  provision  is  that  in 
that  event  he  may  in  his  discretion  cause  an 
amount  of  the  bonds  pledged,  equal  at  current 
rates  to  the  amount  paid  to  redeem  the  out- 
standing notes  of  the  a  ssociation,  or  he  may 
cause  such  an  amount  of  the  bonds  pledged  as 
may  be  necessary  to  redeem  the  outstanding 
notes,  to  be  sold  at  public  auction ;  or, if  he  shall 
be  of  the  opinion  that  the  public  interest  will 
be  best  promoted  thereby,  he  may  sell  at  private 
sale  any  of  the  bonds  so  pledged  and  receive 
therefor  either  money  or  the  circulating  notes 
of  such  failing  association.  Power  is  also  con- 
ferred upon  the  Comptroller  of  the  Currency 
in  such  a  case  forthwith  to  appoint  a  receiver 
to  take  possession  of  the  books,  records,  and  as- 
sets of  every  description  of  the  association  and 
to  collect  all  debts  due  and  claims  belonging  to 
it,  and  upon  the  order  of  a  court  of  record  of 
competent  jurisdiction  he  may  sell  or  compound 
all  bad  or  aoubtf ul  debts  and  may  sell  all  the 
real  and  personal  property  of  the  association 
on  such  terms  as  the  court  shall  direct,  and  may, 
if  necessary  to  pay  the  debts  of  the  association, 
enforce  the  individual  liability  of  the  stock- 
holders, as  enacted  by  the  12th  section  of  the 
Act.  AH  moneys  so  made  by  the  receiver  he  is 
to  pay  over  to  the  Treasurer  of  the  United 
States,  subject  to  the  order  of  the  Comptroller 
of  the  Currency,  and  he  is  also  to  make  report 
to  that  ofilcer  of  all  his  acts  and  proceedings. 
Receivers  may  also  be  appointed  for  other 
causesthan  those  already  mentioned,  as,  for  ex- 
ample, in  case  the  money  reserve  which  the  as- 
sociation is  required  to  have  on  hand  shall  fall 
below  the  prescribed  amount,  and  when  notified 
to  make  it  good  the  association  shall  fail  for 
thirty  days  to  comply  with  the  requirement,  or 
shall  fail  for  thirty  days  to  increase  the  capital 
stock  of  the  association  to  the  minimum  amount 
required,  where  the  same  has  been  reduced  be- 
low that  amount  by  the  delinquency  of  the 
shareholders  and  consequent  sale  and  reduction 
of  the  stock;  or,  in  case  any  such  association 
which  is  required  to  keep  undiminished  the 
twenty  ^r  centum  surplus  mentioned  in  the 
12th  section  of  the  Act, shall  fail  to  keep  it  good, 
in  which  event  the  provision  is  that  the  Comp- 
troller of  the  Currency  may  compel  said  banking 
association  to  close  its  business  and  wind  up  its 
affairs,  as  provided  in  the  Act  under  which  it 
was  organized.  Whenever  a  receiver  is  appointed 
the  comptroller  is  required  to  give  notice  of  the 
fact,  requesting  all  persons  having  claims 
against  the  association  to  present  the  same  and 
to  make  legal  proof  thereof.  Provision  is  first 
to  be  made  by  the  comptroller  for  refunding  to 
the  United  States  any  such  deficiency  in  re- 
deeming the  notes  of  the  association  as  is  men- 
tioned m  the  Act,  and  having  refunded  that 
amount  the  comptroller  is  required  in  the  next 
place  to  make  a  ratable  dividend  of  the  money 
paid  over  to  him  by  the  receiver  on  all  such 
claims  as  may  have  been  proved  to  his  satisfac- 
tion or  adjudicated  in  a  court  of  competent  ju- 
risdiction.    Claims  proved  to  the  satisfaction 
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of  the  comptroller  are  to  be  included  in  the  list, 
and  he  i8  also  to  include  in  the  list  all  claims 
adjudicated  in  a  court  of  competent  jurisdic- 
tion, which  shows  conclusively  that  claims  dis- 
allowed by  the  comptroller  may  be  prosecuted 
in  a  court  having  jurisdiction  in  such  cases. 
Kennedy  Y.  Gib»an,8  Wall. ,506  [75  U.  8.. XIX.. 
479].  Where  the  whole  assets  are  not  collected 
and  distributed  in  the  first  dividend,  further 
dividends  on  claims  proved  and  adjudicated 
may  be  made  as  the  proceeds  of  the  assets  are 
collected  and  paid  to  the  treasurer,  and  the  re- 
mainder, if  any,  shall  be  paid  to  the  share- 
holders. 

None  of  these  proceedings,  however,  support 
the  theoiy  that  the  Association  ceased  to  exist 
when  the  receiver  was  appointed,  nor  at  any 
time  before  the  assets  of  the  Association  were 
fully  administered  and  the  balance,  if  any,  is 
paid  to  the  owners  of  the  stock  or  their  legal 
representatives. 

Delinquent  associations  whose  notes  have 
been  protested,  and  whose  officers  have  been 
notified  by  the  comptroller  that  proceeding  for 
liquidation  under  the  Act  have  been  instituted, 
cannot  lawfully  pay  out  any  of  their  notes,  or 
discount  any  notes  or  bills,  or  otherwise  prose- 
cute the  business  of  banking,  except  to  receive 
and  safely  keep  money  belonging  to  the  Asso- 
ciation, and  to  deliver  special  deposits,  which 
of  itself  refutes  the  theory  that  the  Association 
at  that  stage  of  the  proceedings  has  ceased  to 
exist.  Evidence  to  refute  that  theory  is  also 
found  in  the  proviso  to  the  50th  section  of  the 
Act,  which  empowers  the  association,  if  they 
deny  having  failed  to  redeem  their  circulating 
notes,  to  apply,  within  ten  days  after  being  so 
notified  by  the  comptroller  that  such  proceed- 
ings have  been  commenced,  to  the  nearest  cir- 
cuit or  district,  or  territorial  court  of  the  United 
States  to  enjoin  further  proceedings  in  the 
premises,  and  those  courts  are  invested  with  full 
jurisdiction  to  hear  and  determine  the  matters 
put  in  issue  by  such  an  application. 

Such  associations  are  authorized  to  elect  or 
appoint  directors,  and  the  directors  are  empow- 
ered to  exercise  all  such  incidental  powers  as 
shall  be  necessary  to  carry  on  the  business  of 
banking.  They  may  make  by-laws,  discount 
and  negotiate  promissory  notes,  drafts,  bills  of 
exchange,  or  other  evidences  of  debt;  receive 
deposits,  buy  and  sell  exchange,  coin  and  bull- 
ion ;  loan  money  on  personal  security  and  ob- 
tain, issue,  and  circulate  notes,  according  to  the 
provisions  of  the  Act  to  provide  a  national  cur- 
rency. Throughout  they  are  enjoined  to  con- 
form to  the  regulations  of  that  Act,  and  the 
provision  is  that  if  they  knowingly  violate  any 
of  its  provisions  or  knowingly  permit  them  to 
be  violated,  all  the  rights,  privileges,  and  fran- 
chises of  the  association  derived  from  the  Act 
shall  be  thereby  forfeited:  but  the  further  pro- 
vision is  that  such  violation,  before  the  associa- 
tion shall  be  declared  dissolved,  shall  be  deter- 
mined and  adjudged  by  a  proper  circuit,  dis- 
trict, or  territorial  court  of  the  United  States, 
which  shows  conclusively  that  the  act  of  the 
comptroller  in  appointing  a  receiver  does  not 
work  a  complete  dissolution  of  the  association, 
as  is  supposed  by  the  defendants.  Frost  v.  Ooal 
Co.,  24  How.,  288  [65  U.  8..  XVI.,  630];  Ang. 
&  Ames,  Corp.,  9th  ed.,  777;  Abb.  Dig.  Corp., 
888;  Grant,  Corp.,  295. 
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III.  Express  power  to  sue  and  be  sued,  com- ' 
plain  and  defend,  in  any  court  of  law  sod 
equity,  is  conferred  on  such  assodations  by  the 
8lik  section  of  the  Act  providing  for  their  or- 
ganization, and  it  seems  quite  clear  that  the 
association  is  a  proper  party  to  be  sued  in  all 
matters  in  which  the  corporation  is  interested. 
unless  the  association  is  disqualified  for  that 
purpose  by  virtue  of  the  appointment  of  a  re- 
ceiver or  by  his  subsequent  action  as  sucli  under 
his  appointment.  Neither  power  to  soe  nor  to 
be  sued  in  such  cases  is  anywhere  in  terms  con- 
ferred upon  the  receiver,  nor  upon  the  Comp- 
troller of  the  Currency  in  any  case  except  wben 
he  institutes  a  suit  to  forfeit'  the  rights,  privi- 
leges and  franchises  of  the  association,  and  in 
that  case  the  provision  is  express  that  the  suit 
shall  be  in  his  own  name.  Cane  v.  Terrd\ 
[ante,  184].  Beyond  doubt  the  appointment 
of  a  receiver  supersedes  the  power  of  the 
directors  to  exercise  the  incidentaJ  powers 
necessary  to  carry  on  the  business  of  banking, 
as  the  receiver  is  required  to  take  possession  of 
the  books,  records,  and  assets  of  every  descrip- 
tion of  the  association,  and  from  that  moment 
the  association  is  forbidden  to  pay  out  any  of 
its  notes,  discount  any  notes  or  bills,  or  other- 
wise prosecute  the  business  of  banking,  but  the 
corporate  franchise  of  the  association  is  not  dis- 
solved, and  the  a<«ociation  as  a  l^gal  entity, 
continues  to  exist,  as  is  shown  to  a  demonstra- 
tion by  the  fact  that  it  is  required  safely  to 
keep  the  money  on  hand  belonging  to  it.  and 
may  deliver  special  deposits  in  its  keeping  to 
the  rightful  owners. 

Much  aid  cannot  be  derived  from  authorities 
in  the  examination  of  this  proposition,  as  the 
question  turns  chiefiy  if  not  entirely  upon  the 
construction  of  the  Act  of  Congress,  and  suf- 
fice it  to  say  that  we  are  all  of  the  opinion  that 
the  Act  contains  nothing  in  its  subsequent  pro- 
visions inconsistent  with  the  theory  of  the 
plaintiffs,  that  the  association  may  sue  and  be 
sued,  complain  and  defend,  in  all  cases  where 
it  may  be  necessary  that  the  corporate  name  of 
the  Association  shall  be  used  for  that  purpose 
in  closing  its  business  and  winding  up  its  affairs 
under  the  provisions  of  the  Act  which  authorized 
its  formation. 

Suits  and  prooeedines  under  the  Act,  in  which 
the  United  States  or  weir  ofllcers  or  agents  are 
parties,  whether  commenced  before  or  after  the 
appointment  of  a  receiver,  are  to  be  conducted 
by  the  district  attorney  under  the  direction  of 
the  Solicitor  of  the  Treasury,  and  no  doubl  a 
entertained  that  the  directors,  from  the  time  s 
receiver  is  appointed,  cease  to  have  any  power 
in  respect  to  such  matters,  and  that  the  control 
and  supervision  of  the  same  are  vested  in  the 
proper  officers  of  the  United  States.  Claims 
presented  by  creditors  may  be  proved  before 
the  comptroller  or  may  be  established  by  a  suit 
against  the  association  in  any  court  of  com- 
petent jurisdiction.  Kennedy  v.  Oibmn,  8  Wall.. 
506  [75  U.  S.,  XIX.,  479].  Creditors,  say  the 
court  in  that  case,  must  seek  their  remedy 
through  the  comptroller,  in  the  mode  preacribed 
in  the  Act  of  Congress,  and  eannot  proceed  di- 
rectly in  their  own  names  against  the  stock- 
holders or  debtors  of  the  corporation.  Suits 
may  be  brought  by  the  receiver,  both  at  law  or 
in  equity,  and  the  express  decision  there  is  thai 
he  may  sue  in  his  own  name  or  in  the  name  of 

81  r.H. 


1871. 


^UmIT£D  STATBri  V.  BaLLAKD. 


457-463 


the  AMOciation  for  hb  use,  and  no  reason  la 
perceived  to  doubt  the  correctnefls  of  the  rule 
adopted  in  that  case,  though  the  Act  of  Ck>n- 
greas  does  not  in  terms  give  him  authority  to 
sue  in  his  own  name.  BoM  v.  Clark,  17  How., 
333X58  U.  a,  XV.,  164]. 

lY.  Enough  has  alr^y  been  remarked  to 
show  that  the  fourth  proposition  of  the  defend- 
ants cannot  be  sustained,  as  the  Act  of  Con- 
mas  provides  that  the  receiver,  in  making  the 
basis  for  a  dividend,  shall  include  in  the  list 
not  only  claims  proved  before  him  to  his  satis- 
faction, but  claims  also  adjudicated  in  a  court 
of  competent  jurisdiction. 

Attempt  is  made  to  show  that  the  adjudicated 
claims  there  referred  to  are  only  such  as  had 
been  adjudicated  before  the  receiver  was  ap- 
pointed, but  the  court  is  of  the  opinion  that 
such  a  construction  is  not  warranted,  either  by 
the  language  employed,  or  the  subject-matter 
to  which  it  relates,  or  the  purpose  to  be  accom- 
plished, or  bv  the  analogies  of  the  law,  or  the 
usual  rules  oF  interpretation  which  courts  apply 
in  ascertaining  the  meaning  of  a  legislative  pro- 
vision of  a  remedial  character.  Tested  by  any 
one  or  all  of  these  criterions,  the  court  is  of  the 
opinion  that  the  construction  assumed  by  the 
defendants  is  quite  too  narrow  to  carry  into 
effect  the  intention  which  the  framers  of  the 
provision  had  in  view  at  the  time  it  was  adopt- 
ed. Claims  presented  by  creditors  may  be 
proved  before  the  receiver,  or  they  may  be  put 
in  suit  in  any  court  of  competent  jurisdiction,  as 
a  means  of  establishing  their  validity  and  to  de- 
termine the  amount  owed  by  the  association, 
but  the  judgment  when  recovered  will  not  give 
the  creditor  any  lien  on  the  property  of  the 
delinquent  association,  nor  secure  to  the  Judj^- 
ment  creditor  any  preference  over  other  credit- 
ors whose  claims  are  proven  before  the  re 
ceiver.  All  alike  must  await  the  action  of  the 
Comptroller  of  the  Currency,  and  be  content 
with  a  just  and  legal  distribution  of  the  pro- 
ceeds of  the  assets  collected  by  the  receiver  and 
liquidated  by  the  comptroller  according  to  the 
Act  of  Congress  in  such  case  made  and  pro- 
vided. 

Nothing  further  need  be  remarked  in  respect 
to  the  other  errors  assigned,  as  it  is  clear  that 
the  conclusions  announced  dispose  of  all  the 
questions  in  the  case  which  are  examinable  un- 
der a  writ  of  error  to  a  state  court. 

Judgment  affirmed. 

ated— 17  Wall.,  21 :  104  U.  8.,  74, 468 ;  8  Ben.,  860 ; 
12  Blatchf .,  488 : 1  McCrary,  476 ;  8  McCrary.  166 ;  80 
N,  Y.  441 ;  81  Ohio  St..  887. 
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CHARLES  J.  BALLARD  bt  al. 

(Bees.  C,  14  Wall.,  467-463.) 

Feei  of  eoUeetor — immaterieU  plea. 

1.  Under  the  Act  of  June  17, 1864,  a  collector  is  au- 
thorized to  retain  all  descriptions  of  fees  paid  him, 
not  in  excess  of  $2,600. 

2.  Where  a  demurrer  to  a  plea  was  overruled,  and 
the  plalotiff  did  not  reply,  but  allowed  Judgment 
to  t>e  entered  upon  the  plea,  another  plea  of  nU 
debet  became  immaterial,  and  the  Judgment  was 
pro|»erl7  entered  for  the  defendant. 

See  14  Walu  U.  S.,  Book  ^. 


[No.  129.] 
SulnnitUd  Mar.  6, 187t,   Decided  Apr.  8,  187t. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Ohio. 

This  was  an  action  of  debt  against  Charles  J. 
Ballard  and  his  sureties  on  his  official  bond,  as 
Collector  of  Customs  for  the  District  of  Cuya- 
hoga.  0 

The  breach  assigned  is  the  refusal  of  said  Col- 
lector to  pay  oyer  to  the  plaintiff  the  amount  of 
certain  sums  of  money  received  from  the  own- 
ers of  steamboats,  as  compensation  for  inspec- 
tions and  examinations,  and  from  engineers  and 
pilots,  for  certificates  granted  them  by  the  in- 
spector. 

The  defendants  filed  two  pleas,  viz. : 

First.  NU  debet,  concluding  to  the  country. 

Second.  A  special  plea  concluding  with  a 
verification. 

Upon  the  first  plea  issue  was  loined;  to  the 
second,  plaintiff  filed  a  general  demurrer,  and 
the  defendants  their  Joinder  therein. 

The  circuit  court  overruled  the  demurrer, 
and  thereupon,  without  disposing  ot  the  Issue 
to  the  country,  rendered  Judgment  for  the  de- 
fendants. 

The  case  further  appears  in  the  opinion. 

Mr.  B.  H.  Bristowt  for  plaintiff  in  error: 

The  order  of  the  court  overruling  the  demur- 
rer, treats  it  as  a  demurrer  to  both  pleas;  but 
this  is  obviously  a  mistake,  since  the  similiter  to 
the  first  plea  precedes  the  demurrer,  which,  in 
terms,  applies  only  to  the  second.  The  Judg- 
ment, however,  extends  to  the  whole  case,  and 
is  final. 

It  is  submitted  that  the  circuit  court  erred: 

First.  In  overruling  the  demurrer  to  the  sec- 
ond plea. 

Second.  In  rendering  final  Judgments  for  de- 
fendants on  the  pleadings. 

Mr.  Am  G.  Riddle*  for  defendants  in  error. 

Mr.  Chief  Juetiee  Chase  delivered  the  opin- 
ion of  the  court: 

The  general  question  in  this  case  is.  whether 
certain  Collectors  of  the  Customs  are  entitled  to 
retain  for  their  own  use  moneys  received  by  them 
from  the  owners  of  steamers,  and  from  engi- 
eeers  and  pilots,  by  virtue  of  the  81st  section  of 
the  Act  of  August  80,  1852.  The  right  to  re- 
tain such  moneys  is  asserted  under  the  2d  sec- 
tion of  the  Act  of  July  17, 1864.  That  Act  pro- 
vides that  the  collectors  referred  to  shall  receive 
an  annual  compensation  of  $1,000,  and  in  ad- 
dition thereto,  the  fees  now  collected  under  the 
general  regulation  of  the  Treasury  Department 
of  February,  1857,  and  a  commission  of  three 
per  cent,  on  all  moneys  collected  and  account- 
ed for  by  them  respectively;  provided,  that  the 
aggregate  compensation  derived  from  salaries, 
fees  and  commissions,  shall  not  exceed  the  stmi 
of  $2,500  per  annum.  The  Act  further  pro- 
vides, that  any  excess  after  deducting  the  nec- 
essary expenses,  shall  be  paid  into  the  Treasury 
of  the  United  States,  fees  and  emoluments  of 
all  kinds  to  be  accounted  for  as  provided  by  the 
12th  section  of  the  Act  of  the  7th  of  May.  1822. 

The  question  is  whether  the  description  of 
fees  now  collected  under  the  general  regulations 
of  the  Treasury  Department  of  February.  1857, 
includes  the  sums  collected  under  these  regula- 
tions for  licenses  to  steamers,  and  as  compensa- 
tion for  the  inspections  and  examinations  made 
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for  the  year  under  the  Steamboat  Act  of  Au- 
gust 80,  1852,  in  addition  to  the  fees  for  issuing 
enrollments  and  licenses. 

These  sums  are  collected  as  fees  under  the 
regulations,  and  are  not  distinguished  from  the 
collector's  fees  proper,  except  by  the  circum- 
stances that  they  are  described .  as  a  compensa- 
tion for  inspections  and  examinations.  The  pro- 
vision that  thef^e  sums  shall  be  quarterly  account- 
ed for  and  paid  over  to  the  United  States,  does 
not  distinguish  them  from  fees  and  emoluments 
to  be  accounted  for  under  the  Act  of  the  17th 
of  July,  1864,  or  under  the  regulations  of  the 
Treasury  Department  of  February,  1857. 

The  language  of  the  regulations  is,  that  the 
fees  are  to  be  charged  and  collected  and  ac- 
counted for  and  paid  over  to  the  United  States 
by  collectors,  in  the  same  manner  as  other  rev- 
enue. This  language  obviously  means  that  they 
are  to  be  accounted  for  in  all  cases,  and  paid 
over,  unless  retained  under  authority  of  law. 
The  Act  of  July  17. 1864,  authorizes  the  collect- 
or to  retain  the  fees  and  a  commission  of  there 
per  cent,  on  moneys  collected  and  accounted 
for,  paying  over  to  the  Treasury  only  the  ex- 
cess beyond  |(2,500;  and  there  is  no  distinction 
in  the  regulations  between  the  fees  for  admeas- 
urement, licenses,  etc.,  and  the  fees  for  licenses 
as  a  compensation  for  inspection  and  exami- 
nations. 

We  think,  therefore,  that  the  collector  was 
authorized  to  retain  all  descriptions  of  fees  paid 
him  not  in  excess  of  $2,500.  It  follows  that  the 
demurrer  was  properly  overruled ;  and,  as  the 
plaintiff  did  not  think  it  proper  to  reply,  but 
allowed  judgment  to  be  entered  upon  the  plea, 
the  other  plea  of  nil  debet  became  immaterial, 
and  the  judgment  was  properly  entered  for  the 
defendant. 

It  w,  therefore,  affirmed. 


FREDERICK  8TEINE8,  WASHINGTON 
IMAN,  BENJAMIN  F.  REED,  for  Them- 
selves and  Five  Hundred  Other  Citizens, 
Tax  Payers  and  Property  Holders,  of  Frank- 
lin County,  Missouri,  PlffB,  in  Err,, 

V. 

FRANKLIN  COUNTY,  JOHN  WALL, 
AMOS  P.  FOSTER,  FRANCIS  BECKER, 
CHARLES  REINHARD,  W.  J.  BUDD, 
W.  H.  DECKER  et  al. 

(See  S.  C,  14  Wall..  15-23.) 

Jurisdiction  over  State  Court — motion  for  rehear- 
inff — not  re-examiTMbls-^uriedietional  ques- 
tions, 

1.  This  court  has  no  Jurisdiction  under  a  writ  of 
error  to  a  State  Court,  of  an  ordinary  bill  to  set 
aside  a  contract  alleged  to  have  been  executed  by 
the  officers  of  a  county,  without  authority  of  law. 

3.  The  decision  of  a  State  Court  in  granting  or  re- 
fuslngr  a  motion  for  rehearing  in  an  equity  suit,  is 
not  re-examinable  in  this  court,  although  if  the 
grounds  relied  upon,  had  t)een  embodied  in  the  bill 
of  complaint,  they  would  have  been  sufficient  to 
raise  questions  re-ezaminable  hore. 

8.  Necessary   Jurisdictional   allegations   cannot 

Note.— W/iof  ig  "./Iwol  decree-  "  f)r  judgment  of  staU 
or  ot/ier  courU  from  which  appeal  lie«.  See  note  to 
Gibbous  V.  Ogden,  lu  U.  6.  (6  Wheat.;,  4i8. 
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properly  be  introduced  for  the  first  time  on  a  mo- 
tion for  rehearing. 

4.  Where  the  motion  might  have  been  denied  upon 
other  grounds  than  those  which  give  Jurisdiction  to 
this  court,  and  it  does  not  appear,  even  if  those 
questions  did  arise  in  the  c&se,  tnat  either  of  them 
was  decided  by  the  State  Court,  this  court  has  no 
Jurisdiction. 

[No.  508.] 
Argued  Apr.  5, 187S.      Decided  Apr.  JS,  187S. 

IN  ERROR  to  the  Supreme  Court  of  the  State 
of  Missouri. 
The  case  is  stated  in  the  opinion. 
Messrs.  M.  Blair  and  F.  A.  Dick,  for  de- 
fendants in  error. 

Messrs.  T.  W.  B.  Crews,  J.  8.  Laurie  and 
W.  H«  Letcher^  for  plaintiffs  in  error. 

Mr.  Justice  Clifford  delivered  the  opinion 
of  the  court: 

Jurisdiction  may  be  exercised  by  this  court 
in  three  classes  of  cases  where  a  final  judgment 
or  decree  in  any  suit  in  the  highest  court  of  a 
State  in  which  a  decision  in  the  suit  could  be 
had,  is  brought  here  by  virtue  of  a  writ  of  error 
to  the  State  Court,  as  authorized  to  be  issu^l 
under  the  Act  to  amend  the  Act  to  establish  the 
Federal  Judicial  Courts.  1  Stat,  at  L.,  85;  14 
Stat,  at  L.,  886. 

First.  Where  is  drawn  in  question  the  valid- 
ity of  a  treaty  or  statute  of  or  authority  exer- 
cised under  the  United  States,  and  the  decision 
is  against  their  validity. 

Second.  Where  is  drawn  in  question  the  va- 
lidity of  a  statute  of  or  an  authority  exercised 
under  any  State,  on  the  ground  of  their  beiog 
repugnant  to  the  Constitution,  treaties  or  laws 
of  the  United  States,  and  the  decision  ia  in  tAvor 
of  their  validity. 

Third.  Where  any  title,  right,  privO^e  or 
immunity  is  claimea  under  the  Constitution  or 
any  treaty  or  statute  of,  or  commission  held,  or 
authority  exercised  under  the  United  States, 
and  the  decision  is  against  the  title,  right,  priv 
ile^e  or  immunity  specially  set  up  or  claimMl 
by  either  party  under  such  Constitution,  treaty, 
statute,  commission  or  authority. 

Certain  tax  payers  of  the  County  complained 
in  the  State  Court  that  the  county  court  of  the 
County  entered  into  a  written  agreement  with 
the  parties  therein  named  to  construct  a  certain 
county  road  and  to  pay  the  contractors  for  the 
work  and  materials  in  constructing  the  same 
the  several  sums  and  at  the  rates  therein  speci- 
fied; that  the  county  court  agreed  to  make  the 
payments  in  the  bonds  of  the  County,  and  that 
the  contractors  agreed  to  accept  the  bonds  of 
the  County  in  payment  of  all  claims  under  the 
contract;  that  bonds  of  the  County  to  the 
amount  of  $205,000  were  accordingly  issued  bj 
the  county  court,  and  were,  by  the  authority 
of  the  county  court,  delivered  to  the  contrsci- 
ors;  that  the  county  court  did  not,  before  mak- 
ing the  contract,  submit  the  amount  of  the  pro- 
posed expenditure  to  the  voters  of  the  County 
at  any  election  whatever,  general  or  apedal.  tit 
any  time  or  in  any  manner,  as  requirra  by  the 
law  of  the  State  in  such  c^se  made  and  providtfd. 

Complaint  is  also  made  that  the  county  court 
afterwards,  on  the  2d  of  July,  in  the  same  year, 
passed  an  order  making  the  bonds  transferable 
by  the  indorsement  of  the  contractors,  and  di- 
rected that  the  clerk  should  indorse  the  ordvf 
on  the  back  of  the  bonds;  and  that  the  county 
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court  on  the  following  day  also  ordered  the 
county  clerk  to  re-issue  one  hundred  and  eighty- 
six  bonds  in  substitution  of  the  same  number 
previously  delivered,  to  correct  an  error  in  their 
execution;  and  also  that  the  county  court,  on 
the  6th  of  May,  in  the  following  year,  ordered 
the  county  clerk  to  issue  bonds  for  the  purpose 
of  exchanging  and  taking  up  all  bonds  previ- 
ously issued  for  the  construction  of  such  roads 
and  bridges,  whether  completed  or  in  the  prog- 
ress of  construction,  it  being  understood  that 
all  bonds  issued  prior  to  that  date  should  be 
canceled  and  destroyed,  and  that  warrants 
should  also  issue  for  the  payment  of  such  in- 
terest as  had  accrued  to  that  time,  and  the  charge 
is  that  bonds  were  issued  uoder  that  order  to 
an  amount  equal  to  the  whole  amount  of  the 
bonds  held  by  the  contractors  and  all  other  hold- 
ers, amounting  in  the  aggregate,  reckoning  both 
issues,  to  $600,000,  and  that  warrants  for  the 
payment  of  interest  to  that  date,  amounting  to 
$30,000,  were  also  issued,  and  yet  the  complain- 
ants charge  that  the  bonds  previously  issued 
have  never  been  canceled,  delivered  up  or  de- 
stroyed, but  that  they  remain  to  this  day  a  charge 
against  the  property  holders  and  tax  payers  of 
the  County. 

They  also  charge  that  the  original  agreement 
was,  by  collusion  between  the  judges  of  the 
county  court  and  the  contractors,  fraudulently 
antedated  and  made  to  bear  a  rate  of  interest 
greater  than  the  legal  rate  at  the  time  the  agree- 
ment was  actuallv  ex^uted,  and  they  also 
charge  the  fact  to  be  that  the  road  is  not  made 
nor  the  work  performed  in  accordance  with  the 
contract  and  specifications,  and  that  the  county 
court,  or  a  majority  of  the  judges  thereof,  act- 
ing coliusively  with  the  contractors,  fraudu- 
lently connived  at  these  flagrant  violations  of 
the  contract  to  the  great  injury  and  oppression 
of  the  property  holders  and  tax  payers  of  the 
County. 

Other  acts  equally  fraudulent  and  oppressive 
are  also  charged  against  the  respondents  in  the 
bill  of  complaint,  and  the  complainants  fiuallv 
allege  that  the  contract  and  agreement,  and  all 
the  orders  of  the  county  court  based  upon  the 
same  or  in  relation  thereto,  are  without  author- 
ity of  law  and  contrary  to  the  provisions  of  the 
statute  applicable  in  such  cases,  and  that  the 
bonds  are  fraudulent,  null  and  void;  and  they 
pray  that  an  order  may  be  made  declaring  that 
the  contract  and  agreement,  and  all  the  orders 
of  the  county  court  based  upon  the  same  or  in 
relation  thereto,  are  null  and  void  and  of  no  ef- 
fect, and  that  the  parties  holding  the  bonds 
shall  deliver  the  same  up,  that  the  same  may  be 
canceled,  annulled  and  held  for  naught;  and 
that  an  injunction  may  be  issued  enjoining  and 
restraining  the  respondents  from  negotiating, 
selling,  transferring  or  disposing  of  the  bonds, 
and  enjoining  and  restraining  the  County  and 
the  county  treasurer  from  paying  the  same, 
either  interest  or  principal. 

Service  was  made  and  the  respondents  ap- 
peared and  filed  an  answer,  in  which  they  ad- 
mit that  the  county  court  did  not  submit 
the  amount  of  the  proposed  expenditure  to  the 
voters  of  the  County,  but  they  deny  that  it  was 
required  by  law  that  the  county  court  should 
do  so  before  making  the  contract  for  the  con- 
struction of  the  road.  They  admit  that  inter- 
est was  paid  as  alleged  and  that  the  bonds  of 
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the  County  in  lieu  of  those  first  issued  were  re- 
issued to  the  contractors,  but  they  aver  that  it 
is  net  true  that  bonds  of  the  County  were  re-is- 
sued to  any  other  persons,  and  they  deny  that 
the  bonds  of  the  County  were  issued  to 
any  greater  amount  than  $205,000  or  that  any 
greater  amount  was  ever  paid  to  the  contract- 
ors on  account  of  the  road  described  in  the  con- 
tract ;  and  they  also  aver  that  a  like  amount  of 
bonds  in  lieu  of  those  re- issued  were  at  the 
same  time  given  up,  canceled  and  retired. 

Apart*  from  the  merits  thev  also  deny  that 
the  agreement  was  antedated  as  alleged,  and 
they  also  controvert  each  and  every  illegal  and 
irregular  act  set  up  in  the  bill,  and  specific- 
ally deny  all  charges  of  fraud,  collusion  and 
want  of  sood  faith  therein  alleged  and  im- 
puted, and  they  aver  that  they  have  complied 
in  all  respects  with  their  obligations  and  duties 
in  the  premises.  ^ 

Amendments  were  afterwards  made  to  the 
bill  and  new  parties  respondents  were  added, 
and  the  complainants  filed  the  general  replica- 
tion and  the  parties  proceeded  to  take  proofs, 
and  having  been  fully  heard  upon  the  merits, 
the  court  made  the  following  finding  of  facts: 
That  none  of  the  allegations  of  fraud  or  collu- 
sion are  proved,  and  that  no  fraud,  collusion 
or  conspiracy  existed  as  charged ;  that  the  bonds 
in  question  were  not,  nor  were  any  of  them, 
issued  without  authority  of  law,  and  that  the 
same  were  and  are  valid,  and  were  issued  un- 
der legal  authority;  that  the  contractors  were 
not  the  holders  or  owners  of  any  of  the  bonds 
at  the  commencement  of  the  suit;  and  that  the 
defendants  who  were  holders  of  the  bonds  at 
that  time  became  such  in  good  faith  for  value; 
and  that  they  were  and  are  innocent  holders 
and  unaffected  by  any  irregularity  which  may 
have  existed  in  the  issue  of  the  bonds.  Conse- 
quently,the  court  denied  the  prayer  of  the  com- 
plainants for  an  injunction  and  dismissed  their 
bill  of  complaint.  Exceptions  were  filed  by 
the  complainants,  pursuant  to  the  practice  in 
that  court,  and  the  cause  was  removed  into  the 
Supreme  Court  of  the  State,  where  the  decree 
of  the  subordinate  court  was  in  all  things  af- 
firmed. 

Argument  to  show  that  the  case  as  exhibited 
in  the  pleadings  doen  not  present  any  question 
cognizable  in  this  court  under  a  writ  of  error 
to  a  State  Court  is  hardly  necessary,  as  neither 
the  bill  of  complaint  nor  the  answer  contains 
any  averment  which  would  warrant  such  a  con- 
clusion or  which  has  anv  tendency  to  support 
such  a  theory.  Instead  of  that,  the  bill  is  an 
ordinary  bill  to  set  aside  a  contract  alleged  to 
have  been  executed  by  the  ofl3cers  of  a  county 
without  authority  of  law,  and  for  an  injunc- 
tion to  enjoin  and  restrain  the  County  from 
paying  certain  bonds  issued  under  the  contract 
to  pay  certain  contractors  foi*  the  construction 
of  a  certain  road  described  in  the  contract,  and 
from  levying  any  taxes  upon  the  property 
holders  of  the  County  for  that  purpose,  be- 
cause the  bonds,as  the  complainants  allege,  were 
issued  without  authority  and  contrary  to  law 
and  through  fraud  and  collusion  between  the 
county  court  and  the  contractors;  and  also  to 
enjoin  and  restrain  the  holders  of  the  bonds 
from  transferring  or  otherwise  disposing  of 
the  bonds  to  other  parties. 

Clearly  the  pleadings  do  not  present  a  case 
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where  is  drawn  in  question  the  validity  of  or 
an  authority  exercised  under  the  United  States 
or  where  is  drawn  in  question  the  validity  of  a 
statute  of  or  an  authoritv  exercised  under  any 
State  on  the  ground  of  its  being  repugnant  to  the 
Constitution,  treaties  or  laws  of  the  United 
Stales;  or  where  any  title,  right,  privilege  or 
immunity  is  claimed  under  the  Constitution 
or  any  treaty  or  statute  of  or  commission  held  or 
authority  exercised  under  the  United  Stales;  or 
where  is  drawn  in  question  the  construction  of 
the  Constitution  or  of  a  treaty  or  statute  of  or 
commission  held  under  the  United  States  as 
the  language  is  in  the  corresponding  provision 
of  the  Judiciary  Act.  Cases  not  falling  with- 
in one  or  the  other  of  the  three  classes  of  cases 
mentioned  are  not  reexaminable  in  this  court 
under  a  writ  of  error  to  a  State  Court,  as  the 
court  possesses  no  other  appellate  jurisdiction 
in  such  cases  than  that  conferred  by  those  pro- 
visions. Apply  that  rule  to  the  present  case, 
and  it  is  as  clear  as  anything  in  legal  investiga- 
tion can  be, that  the  pleadings  in  the  case  do  not 
present  any  question  reexaminable  in  this 
court  under  a  writ  of  error  to  a  State  Court. 

Final  judgments  and  decrees  only  of  a  State 
Court  are  reexaminable  in  this  court,  and  be- 
fore the  court  can  entertain  jurisdiction  to  re- 
examine such  a  judgement  or  decree,  it  must 
appear,  either  by  express  averment  in  the 
pleadings  or  by  clear  and  necessary  iutend- 
ment,that  some  one  of  the  questions  mentioned 
in  the  25th  section  of  the  Judiciarv  Act  or 
in  the  2d  section  of  the  Act  to  amend  the  Judi- 
ciary Act  was  raised  in  the  State  Court,  and 
that  it  was  there  decided  in  the  manner  therein 
required  to  give  this  court  such  appellate  juris- 
diction, or  that  the  State  Court  could  not 
have  reached  the  conclusion  it  did  without  de- 
ciding the  question  and  in  the  manner  required 
by  those  provisions  to  give  this  court  jurisdic- 
tion in  the  case.  Rector  v.  AhUUv,  6  Wall.,  147 
[73 U.  8.,  XVIII.,  733]. 

Clear  and  necessary  intendment  that  the  ques- 
tion was  raised  and  must  have  been  decided  as 
claimed,  in  order  to  have  induced  the  judg 
ment,  is  sufficient:  but  it  is  not  sufficient  to 
show  that  such  a  question  might  have  arisen 
and  been  applicable  to  the  case,  unless  it  ap- 
pears in  the  record  that  it  did  arise  and  was  ap- 
plied by  the  State  Court  in  disposing  of  the  con 
troversy.  Hanulton  Co.  v.  Masaachuseits.Q  Wall., 
686  [78  U.  S.,  XVIII  ,9(^]:  Furmanv.  Nichol, 
8  Wall.,  56  r76  U.  S.,  XIX.,  375];  OroweUv. 
Banddl,  10  Pet.,  368. 

Had  the  record  stopped  there  the  case  would 
be  free  of  all  difficulty,  but  it  does  not  stop 
there,  as  appears  by  the  return  to  the  certiorari 
granted  by  this  court.  On  the  contrary,  the  re- 
spondents afterwards  moved  the  court  to  set 
aside  the  decree  and  to  grant  a  rehearing  of  the 
cause  for  the  following  reasons,  among  others 
not  necessary  to  be  mentioned:  (1)  That  the 
Act  of  the  Legislature,  under  which  the  bonds 
in  controversy  were  issued,  is  null  and  void 
because  it  is  repugnant  to  the  Constitution  of 
the  State.  (2)  That  the  Act  in  question  is  null 
and  void  because  it  is  repugnant  to  the  Consti- 
tution of  the  United  Slates,  which  forbids  a 
State  to  pass  any  law  impairing  the  obligation 
of  contracts  or  to  deprive  any  person  of  life, 
liberty  or  property  without  due  process  of  law; 
and  the  proposition  submitted  is  that  the  state 
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law  in  question  is  repugnant  to  both  of  those 
provisions. 

Much  discussion  of  either  proposition  is  not 
required,  as  the  court  is  of  the  opinion  that  the 
decision  of  a  State  Court  in  granting  or  refus- 
ing a  motion  for  rehearing  in  an  equity  suit  is 
not  reexaminable  in  this  court  under  any  writ 
of  error  which  this  court  can  issue  to  review 
the  judgment  or  decree  of  a  Stale  Court  Be- 
yond doubt,  the  respective  averments  in  ques- 
tion, if  they  had  been  embodied  in  the  bill 
of  complaint,  would  have  been  sufficient  to 
raise  questions  re- examinable  in  this  court,  and 
if  it  had  also  appeared  that  one  or  both  of 
them  had  been  decided  in  the  manner  required 
to  give  this  court  jurisdiction  in  such  a  case,  or 
that  the  State  Court  could  not  have  reached  the 
conclusion  it  did  without  deciding  the  question 
in  that  way,  it  would  be  plain  that  the  motion 
to  dismiss  ought  not  to  be  granted.  Necessary 
jurisdictional  lUlegations  cannot  properly  be  in- 
troduced for  the  first  time  on  a  motion  for  re- 
hearing, as  the  motion  itself  is  one  addressed 
to  the  discretion  of  the  court  and  one  in  which 
the  decision  of  the  court  in  granting  or  recus- 
ing it  is  not  subject  to  review  in  an  appellate 
court.  Tfumias  v.  Harvie,  10  Wheat..  151;  /¥dfc 
V.  5i»nd(jr«w.l8How.,  42[r>9  U.  8..  XV..  862]. 
Such  a  motion  is  not  founded  in  a  matter  of 
right,  but  rests  in  the  sound  discretion  of  the 
court.  Dania  v.  MiicheU,  1  Story.  198;  Dexter 
V.  ^moW.5  Ma8.,815;  Story.  Eq.  Pl.(7thed.), 
sees.  412,  417;  Brownie,  Aspden,  14  How..  25; 
Ehner$on  v.  Dames,  1  Wood.  <&  M.,  21 :  Jenkine 
V.  Eldredge,  8  Story,  299;  PuhUc  SchooU  v. 
Walker,  9  Wall..  603  [76  U.  8..  XIX..  650]; 
U.  8.y.  Knight,  1  Black.488  [66  U.  8..  XVII.. 
80];  U.  8.  V.  Samperyae,  Hemp..  118.  Matters 
resting  in  the  discretion  of  a- subordinate  court 
cannot  be  assigned  for  error  in  an  appellate 
court.  Murphy  v.  Stewart,  2  How..  268;  M&r- 
eeU  V.  HaU,  18  How..  212.  Exceptions  do  not 
lie  to  the  granting  or  refusing  a  new  trial  in  a 
suit  at  Taw,  nor  will  an  appeal  lie  from  the  cir- 
cuit court  to  this  court  from  an  order  of  the  cir- 
cuit court  in  granting  or  refusing  a  petition  for 
rehearing  in  an  equity  suit  for  the  same  reason, 
which  is  that  the  motion  in  the  one  case,  or  the 
petition  or  motion  in  the  other,  is  alike  ad- 
dressed to  the  discretion  of  the  court,  as  shown 
by  all  the  decisions  in  the  Federal  Courts. 

Even  if  it  could  be  admitted  that  the  ques- 
tions suggested  were  raised  in  the  case  by  the 
motion  for  rehearing,  it  certainly  does  not  ap- 
pear that  either  of  them  was  decided  in  a  way 
to  give  this  court  jurisdiction,  as  it  is  quite  ob- 
vious that  the  motion  may  have  been  denied 
upon  grounds  altogether  distinct  from  any 
question  which  is  re  examinable  in  this  court. 
All  the  information  the  record  contains  upon 
the  subject  is  that  the  motion  was  subsequent- 
ly overruled,  unaccompanied  by  any  statement 
as  to  the  grounds  of  decision,  but  it  is  quite 
clear  that  it  may  have  been  denied  because  that 
objection  to  the  bonds  was  not  made  in  the  bill 
of  complaint,  or  because  the  subsequent  Act  of 
the  Legislature  confirmed  the  doings  of  the 
county  court  under  the  prior  Act.  or  because 
the  court  was  of  the  opinion  that  the  subse 
quent  acts  of  the  county  court  or  other  officers 
estopped  the  County  from  setting  up  that  de- 
fense to  the  bonds  in  the  han£  of  mnocent 
holders,  or  for  many  other  reasons  which  might 
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be  suggested,  wholly  irrespective  of  the  (ques- 
tions which  it  is  supposed  may  be  re-ezamined 
in  this  court.  Suppose,  therefore,  it  does  ap- 
pear that  one  or  more  of  the  questions  which 
give  jurisdiction  under  such  a  vmt  of  error  was 
presented  in  the  motion  for  rehearing,  and  that 
such  a  question  may  properly  be  presented  in 
such  a  motion,  still  the  motion  to  dismiss  must 
prevail  in  this  case,  because  the  record  shows 
that  the  motion  might  have  been  denied,  upon 
other  grounds,  and  it  does  not  appear,  even  If 
those  questions  did  arise  in  the  case,  that  either 
of  them  was  decided  by  the  State  Court,  ot  that 
the  supposed  erroneous  rule  was  applied  by  the 
State  Court  in  disposing  of  the  controversy. 
Hamilton  Co,  v.  IfoM.,  Y9upr<i\. 

Viewed  in  any  Ught,  the  ca^e  fails  to  shoio  that 
this  court  has  any  jurisdiction^  the  controversy, 
and  the  writ  of  error  is  dismissed  for  want  of 
jurisdiction, 

Clted-U  Wall.,  20,237 ;  96  U.S.,  100 ;  17  Bank.  Reg., 
476. 


GEORGE  N.  BLACK,  Ptff.  in  Brr., 

DAVID  R.  CURRAN. 

(See  S.  C,  U  WaU.,  46^473.) 

Homestead  right — extent  of -sale  of  land  on  judg- 
ment—effect of. 

1.  The  homestead  right  Is  not,  in  Illinois,  an  es- 
tate in  the  land. 

2.  As  lonff  as  the  property  retains  its  homestead 
character,  it  Is  wlthia  the  protection  of  the  law, 
but  the  exemption  from  sale  under  execution  or 
by  deed,  except  with  homestead  waiver,  can  be  lost 
by  abandonment  or  surrender,  that  la ;  by  acts  en 
pais. 

3.  A  Judirment  Is  a  Hen  on  the  land  subject  to  the 
homestead  rlffht,  and  the  land  or  fee  can  be  sold  un- 
der execution  subject  to  such  rlffht,  and  the  pur- 
chaser has  the  absolute  title  when  the  homestead 
rig-bt  ceases. 

4.  A  sale  under  the  jud^meut  could  not  devest 
the  homestead  ri^bt  of  occupation. 

[No.  64.] 
SubmUtedNov.  U,  1871.  Decided  Apr.  16, 187S. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  Illinois. 
The  case  is  stated  by  the  court. 
Messrs.   Ljrman    Trumbull.  Stuart,  Ed- 
wards dh  Brown,  for  plaiUtifiF  in  error. 

Mr.  Jaekson  Grimshawt  for  defendant 
in  error. 

Mr.  Justice  Davis  delivered  the  opinion  of 
the  court. 

The  rights  of  the  parties  to  this  suit  depend 
upon  the  construction  to  be  given  the  home- 
stead laws  of  Illinois.  Craddock,  the  common 
source  of  title  of  both  parties,  being  the  head  of 
the  family  and  residing  with  it,  occupied,  from 
1858  to  1868,  the  premises  in  controversy  as  part 
of  his  homestead.  In  1858,  David  Spear  ob- 
tained a  judgment  against  Craddock,  and  by 
regular  Judicial  proceedings  procured  a  sheriff  s 
deed  for  the  properly.  In  1868,  Craddock  and 
wife  conveyed  the  lot  in  fee  simple  by  deed, 
with  full  covenimts,  releasing  the  homestead, 
and  properly  acknowledged,  to  Starne  and 
Shutt;  and  two  weeks  afterward,  with  his  fam> 
ily,  he  removed  from  the  premises,  and  has 
since  then  ceased  to  occupy  them.  In  1866,  this 
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suit  was  commenced  by  the  defendant  in  error, 
who  claims  title  through  the  judicial  sale  to 
Spear,  and  it  is  defended  by  the  plaintiff  in  er- 
ror under  the  title,  if  any,  acquired  by  Starne 
and  Shutt.  The  laws  of  Illinois  exempt  from 
forced  sale  on  execution  the  lot  of  ground 
and  the  buildings  thereon  occupied  as  a  resi- 
dence and  owned  by  the  debtor,  being  a  house- 
holder and  having  a  family,  to  the  value  of 
$1 ,000.  And  the  owner  of  the  homestead,  if  a 
married  man,  is  not  at  liberty  to  alienate  it  ex- 
cept with  the  consent  of  the  wife,  and. there 
must  be  an  express  release  and  waiver  of  the 
exemption  on  the  part  of  both  to  render  the 
conveyance  operative.  A  mode  is  provided  for 
dividing  the  property,  if  divisible,  in  case  its 
value  exceeds  $1,000;  and  of  selling  it,  if  indi' 
visible,  and  applying  the  proceeds  in  a  particu- 
lar manner.  As  Spear  did  not  pursue  these 
modes  of  obtaining  satisfaction  of  his  judgment, 
although  the  homestead  property  was  sufficient 
to  pay  his  demand  and  set  off  to  the  debtor 
what  he  was  entitled  to  under  the  law,  the  in- 
quiry arises  whether  the  proceedings  which  he 
did  take  operated  to  pass  the  title  after  the 
homestead  was  abandoned. 

It  is  conceded  that  this  inquiry  must  be  an- 
swered, if  possible,  by  the  decisions  of  the  Su- 
preme Court  of  Illinois  on  the  subject,  for  these 
decisions  constitute  a  rule  of  property  by  which 
we  are  to  be  governed.  Although  the  exact 
point  in  dispute  has  not  been  adjudicated  by 
that  court,  yet  certain  general  prmciples  have 
been  announced  which  in  their  application  to 
this  case  we  think  relieve  it  of  difficulty.  The 
embarrassment  encountered  in  the  administra- 
tion of  this  law  has  been  chiefly  owing  to  the 
fact  that  the  exemption  was  confined  to  real  es- 
tate of  a  limited  value.  If  the  exemption  had 
extended  to  the  entire  lot  of  ground  occupie<l 
as  a  homestead  without  regard  to  its  value,  it  is 
easy  to  see  that  many  troublesome  questi9ns 
which  have  arisen  would  have  been  avoided. 

In  order  to  reach  a  proper  conclusion  in  this 
case,  it  is  necessary  to  understand  what  is  the 
nature  of  the  homestead  right.  It  cannot,  in  an 
absolute  sense,  be  said  to  be  an  estate  in  the 
land;  the  law  creates  none  and  leaves  the  fee  as 
it  was  before,  but  in  substance  declares  that  the 
right  of  occupancy  shall  not  be  disturbed  while 
the  homestead  character  exists.  While  this  con- 
tinues, the  judgment  creditor  cannot  lay  his 
hands  on  the  property,  nor  the  husband  sell  it 
without  the  consent  of  his  wife,  and  not  then 
without  an  expre.<>s  release,  on  the  part  of  both, 
of  the  benefits  of  the  law.  The  purpose  of  the 
Legislature  was  to  secure  a  homestead  for  the 
family,  and  the  disposition  of  the  property 
either  by  judicial  sale  or  voluntary  conveyance, 
was  left  unaffected  except  so  far  as  was  neces- 
sary to  accomplish  this  object.  As  long  as  the 
property  retained  its  peculiar  character,  it  was 
within  the  protection  of  the  law,  but  the  ex- 
emption from  sale  under  execution  or  by  deed 
(except  with  homestead  waiver)  could  be  lost  by 
abandonment  or  surrender;  that  is  to  say  by  acts 
in  pais. 

The  Supreme  Court  of  Illinois  have  recog- 
nized and  applied  these  principles  in  several 
recent  cases,  where  the  effects  of  voluntary  con- 
veyances by  the  owner  of  the  homestead  were 
the  subject  of  consideration. 

In  McDonald  v.  Orandall,  48  III,  231,  it  was 
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where  is  drawn  in  question  the  validity  of  or 
an  authority  exercised  under  the  United  States 
or  where  is  drawn  in  question  the  validity  of  a 
statute  of  or  an  authoritv  exercised  under  any 
State  on  the  ground  of  its  being  repugnant  tx)  the 
Constitution,  treaties  or  laws  of  the  United 
States;  or  where  any  title,  right,  privilege  or 
immunity  is  claimed  under  the  Constitution 
or  any  treaty  or  statute  of  or  commission  held  or 
authority  exercised  under  the  United  States;  or 
where  is  drawn  in  question  the  construction  of 
the  Constitution  or  of  a  treaty  or  statute  of  or 
commission  held  under  the  United  States  as 
the  language  is  in  the  corresponding  provision 
of  the  Judiciary  Act.  Cases  not  falling  with- 
in one  or  the  other  of  the  three  classes  of  cases 
mentioned  are  not  re-examinable  in  this  court 
under  a  writ  of  error  to  a  State  Court,  as  the 
court  possesses  no  other  appellate  Jurisdiction 
in  such  cases  than  that  conferred  by  those  pro- 
visions. Apply  that  rule  to  the  present  case, 
and  it  is  as  clear  as  anything  in  legal  investiga- 
tion can  be, that  the  pleadings  in  the  case  do  not 
present  any  question  re  examinable  in  this 
court  under  a  writ  of  error  to  a  State  Court. 

Final  Judgments  and  decrees  only  of  a  State 
Court  are  re-examinable  in  this  court,  and  be- 
fore the  court  can  entertain  Jurisdiction  to  re- 
examine such  a  Judgement  or  decree,  it  must 
appear,  either  by  express  averment  in  the 
pleadings  or  by  clear  and  necessary  intend- 
ment, that  some  one  of  the  questions  mentioned 
in  the  25th  section  of  the  Judiciarv  Act  or 
in  the  2d  section  of  the  Act  to  amend  the  Judi- 
ciary Act  was  raised  in  the  State  Court,  and 
that  it  was  there  decided  in  the  manner  therein 
required  to  give  this  court  such  appellate  juris- 
diction, or  that  the  State  Court  could  not 
have  reached  the  conclusion  it  did  without  de- 
ciding the  question  and  in  the  manner  required 
by  those  provisions  to  give  this  court  Jurisdic- 
tion in  the  case.  Rector  v.  AsTUev,  6  Wall. ,  147 
[73 U.  8.,  XVIII.,  783]. 

Clear  and  necessary  intendment  that  the  ques- 
tion was  raised  and  must  have  been  decided  as 
claimed,  in  order  to  have  induced  the  Judg 
ment,  is  sufficient:  but  it  is  not  sufficient  to 
show  that  such  a  question  might  have  arisen 
and  been  applicable  to  the  case,  unless  it  ap- 
pears in  the  record  that  it  did  arise  and  wasap 
plied  by  the  State  Court  in  disposing  of  the  con 
troversy.  Hamilton  Co.  v.  Masmchusetts.Q  Wall., 
686  [78  U.  S..  XVIII  ,  9061:  F^maw  v.  Mchol, 
8  Wall.,  56  r76  U.  S.,  XIX.,  375];  CroweUv. 
RanddL,  10  Fet.,  368. 

Had  the  record  stopped  there  the  case  would 
be  free  of  all  difficulty,  but  it  does  not  stop 
there,  as  appears  by  the  return  to  \ht  certiorari 
granted  by  this  court.  On  the  contrary,  the  re- 
spondents afterwards  moved  the  court  to  set 
aside  the  decree  and  to  grant  a  rehearing  of  the 
cause  for  the  following  reasons,  among  others 
not  necessary  to  be  mentioned:  (I)  That  the 
Act  of  the  Legislature,  under  which  the  bonds 
in  controversy  were  issued,  is  null  and  void 
because  it  is  repugnant  to  the  Constitution  of 
the  State.  (2)  That  the  Act  in  question  is  null 
and  void  because  it  is  repugnant  to  the  Consti 
tution  of  the  United  States,  which  forbids  a 
State  to  pass  any  law  impairing  the  obligation 
of  contracts  or  to  deprive  any  person  of  life, 
liberty  or  property  without  due  process  of  law; 
and  the  proposition  submitted  is  that  the  state 
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law  in  question  is  repugnant  to  both  of  those 
provisions. 

Much  discussion  of  either  proposition  is  not 
required,  as  the  court  is  of  the  opinion  that  the 
decision  of  a  State  Court  in  granting  or  refus- 
ing a  motion  for  rehearing  in  an  equity  suit  is 
not  re-examinable  in  this  court  under  any  writ 
of  error  which  this  court  can  issue  to  review 
the  Judgment  or  decree  of  a  State  Court.  Be- 
yond doubt,  the  respective  averments  in  ques- 
tion, if  they  had  been  embodied  in  the  bill 
of  complaint,  would  have  been  sufficient  to 
raise  questions  re-examinable  in  this  court,  and 
if  it  had  also  appeared  that  one  or  both  of 
them  had  been  decided  in  the  manner  required 
to  give  this  court  jurisdiction  in  such  a  case,  or 
that  the  State  Court  could  not  have  reached  the 
conclusion  it  did  without  deciding  the  question 
in  that  way,  it  would  be  plain  that  the  motion 
to  dismiss  ought  not  to  be  granted.  Necessary 
Jurisdictional  allegations  cannot  propierly  be  in- 
troduced for  the  first  time  on  a  motion  for  re- 
hearing, as  the  motion  itself  is  one  addressed 
to  the  discretion  of  the  court  and  one  in  which 
the  decision  of  the  court  in  granting  or  reCoa- 
ing  it  is  not  subject  to  review  in  an  appellate 
court.  Thomas  v.  Harvie,  10  Wheat.,  151;  /Vdfc 
V.  iSiwwfor«m.l8How..  42  [59  U.  S.,  XV..  282]. 
Such  a  motion  is  not  founded  in  a  matter  of 
right,  but  rests  in  the  sound  discretion  of  the 
court.  Dania  v.  MiUheU,  1  Story,  198;  Derler 
V.  ^nio«,5  Ma8.,815;  Story,  Eq.  Pl.(7Uiod.). 
sees.  412.  417;  Browne.  Aspden,  14  How.,  2,5; 
Ehnerion  v.  Dames,  1  Wood.  &  M..  21;  Jenkins 
V.  Eldredge,  8  Story,  299;  Puhlie  SctwoU  v. 
Walker,  9  Wall..  603  [76  U.  8.,  XIX.,  «50]; 
U.  8.y.  Knight,  1  Black.488  [66  U.  8..  XVII.. 
80]:  U.  8.  V.  Samperyac,  Hemp.,  118.  Matters 
resting  in  the  discretion  of  a^ subordinate  court 
cannot  be  assigned  for  error  in  an  appellate 
court.  Murphy  v.  BUuiari,  2  How.,  268;  Mar- 
sell  V.  EaU,  13  How.,  212.  Exceptions  do  not 
lie  to  the  granting  or  refusing  a  new  trial  in  a 
suit  at  Taw,  nor  will  an  appeal  He  from  the  cir- 
cuit court  to  this  court  from  an  order  of  the  cir- 
cuit court  in  granting  or  refusing  a  petition  for 
rehearing  in  an  equity  suit  for  the  same  reason, 
which  is  that  the  motion  in  the  one  case,  or  the 
petition  or  motion  in  the  other,  is  alUce  ad- 
dressed to  the  discretion  of  the  court,  as  shown 
by  all  the  decisions  in  the  Federal  Courts. 

Even  if  it  could  be  admitted  that  the  ques- 
tions suggested  were  raised  in  the  case  by  the 
motion  ror  rehearing,  it  certainly  does  not  ap- 
pear that  either  of  them  was  decided  in  a  way 
to  give  this  court  Jurisdiction,  as  it  is  quite  ob- 
vious that  the  motion  may  have  been  denied 
upon  grounds  altogether  distinct  from  any 
question  which  is  re  examinable  in  this  court. 
All  the  information  the  record  conUuns  upon 
the  subject  is  that  the  motion  was  subsequent- 
ly overruled,  unaccompanied  by  any  statement 
as  to  the  grounds  of  decision,  but  it  is  quite 
clear  that  it  may  have  been  denied  because  that 
objection  to  the  bonds  was  not  made  in  th«  bill 
of  complaint,  or  because  the  subsequent  Act  of 
the  Legislature  confirmed  the  doings  of  the 
county '^court  under  the  prior  Act,  or  because 
the  court  was  of  the  opinion  that  the  subsie 
quent  acts  of  the  county  court  or  other  officers 
estopped  the  County  from  setting  up  that  de> 
fense  to  the  bonds  in  the  handi  of  mnooent 
holders,  or  for  many  other  reasons  which  might 
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be  suggested,  wholly  irrespective  of  the  (ques- 
tions which  it  is  supposed  may  be  re-ezammed 
in  this  court.  Suppose,  therefore,  it  does  ap 
pear  that  one  or  more  of  the  questions  which 
give  jurisdiction  under  such  a  writ  of  error  was 
presented  in  the  motion  for  rehearing,  and  that 
such  a  question  may  properly  be  presented  in 
such  a  motion,  still  the  motion  to  dismiss  must 
prevail  in  this  case,  because  the  record  shows 
that  the  motion  might  have  been  denied,  upon 
other  grounds,  and  it  does  not  appear,  even  if 
those  questions  did  arise  in  the  case,  that  either 
of  them  was  decided  by  the  State  Court,  OT  that 
the  supposed  erroneous  rule  was  applied  by  the 
State  Court  in  disposing  of  the  controversy. 
Hamilton  Co,  v.  Mcum.,  {tupral. 

Viewed  in  any  Ughl,  the  eoie  fails  to  shoie  that 
this  court  has  any  jurisdieUonof  the  controversy, 
and  the  torit  of  error  is  dismissed  for  want  of 
jurisdiction. 

Cited-U  Wall.,  28,237 ;  96  0.8.,  100 ;  17  Bank.  Re?., 
475. 


GEORGE  N.  BLACK,  Plff,  in  Bhr., 

DAVID  R.  CURRAN. 

(See  8.  C,  U  Wall.,  4IB&A7B,) 

Homestead  right — extent  of—sale  ofland  on  judg- 
ment—effect of. 

1.  The  homestead  right  Is  not,  in  XlUnols,  an  es- 
tate in  the  land. 

2.  As  long  as  the  property  retains  its  homestead 
character,  it  is  within  the  proteotioa  of  the  law, 
but  the  exemption  from  sale  under  execution  or 
by  deed,  except  with  homestead  waiver,  can  be  lost 
by  abandonment  or  surrender,  that  Js :  by  acts  en 
pais. 

3.  A  Judgment  Is  a  Hen  on  the  land  subject  to  the 
homestead  right,  and  the  land  or  fee  can  be  sold  un- 
der execution  subject  to  such  right,  and  the  pur- 
chaser has  the  absolute  title  when  the  homestead 
right  ceases. 

4.  A  sale  under  the  Judgment  could  not  devest 
the  homestead  right  of  occupation. 

[No.  64.] 
Submitted  No9.  U,  187 L  Decided  Apr.  16, 1872. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  Illinois. 
The  case  is  stated  by  the  court. 
Messrs.   Ljrman    TnunbuU.  Stuart,  Ed- 
wards dh  Brown,  for  plaidtifiF  in  error. 

Mr.  Jaisksoii  Grimshawt  for  defendant 
in  error. 

Mr.  Jtistice  Davis  delivered  the  opinion  of 
the  court. 

The  rights  of  the  parties  to  this  suit  depend 
upon  the  construction  to  be  given  the  home- 
stead laws  of  Illinois.  Craddock,  the  common 
source  of  title  of  both  parties,  being  the  head  of 
the  family  and  residing  with  it,  occupied,  from 
1858  to  lb68,the  premises  in  controversy  as  part 
of  his  homestead.  In  1858,  David  Spear  ob- 
tained a  judgment  against  Craddock,  and  by 
regular  Judicial  proceedings  procured  a  sheriff  s 
deed  for  the  properly.  In  1868,  Craddock  and 
wife  conveyed  the  lot  in  fee  simple  by  deed, 
with  full  covemmts,  releasing  the  homestead, 
and  properly  acknowledged,  to  Starne  and 
Shutt;  and  two  weeks  afterward,  with  his  fam- 
ily, he  removed  from  the  premises,  and  has 
since  then  ceased  to  occupy  them.  In  1866,  this 
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suit  was  commenced  by  the  defendant  in  error, 
who  claims  title  through  the  judicial  sale  to 
Spear,  and  it  is  defended  by  the  plaintiff  in  er- 
ror under  the  title,  if  any.  acquired  by  Starne 
and  Shutt.  The  laws  of  Illinois  exempt  from 
forced  sale  on  execution  the  lot  of  ground 
and  the  buildings  thereon  occupied  as  a  resi- 
dence and  owned  by  the  debtor,  being  a  house- 
holder and  having  a  family,  to  the  value  of 
$1 ,000.  And  the  owner  of  the  homestead,  if  a 
married  man,  is  not  at  liberty  to  alienate  it  ex- 
cept with  the  consent  of  the  wife,  and .  there 
must  be  an  express  release  and  waiver  of  the 
exemption  on  the  part  of  both  to  render  the 
conveyance  operative.  A  mode  is  provided  for 
dividing  the  property,  if  divisible,  in  case  its 
value  exceeds  $1,000;  and  of  selling  it,  if  indi* 
visible,  and  applying  the  proceeds  in  a  particu- 
lar manner.  As  Spear  did  not  pursue  these 
modes  of  obtaining  satisfaction  of  his  judgment, 
although  the  homestead  property  was  sufficient 
to  pay  his  demand  and  set  off  to  the  debtor 
what  he  was  entitled  to  under  the  law,  the  in- 
quiry arises  whether  the  proceedings  which  he 
did  take  operated  to  pass  the  title  after  the 
homestead  was  abandoned. 

It  is  conceded  that  this  inquiry  must  be  an- 
swered, if  possible,  by  the  decisions  of  the  Su- 
preme Court  of  Illinois  on  the  subject,  for  these 
decisions  constitute  a  rule  of  property  by  which 
we  are  to  be  governed.  Although  the  exact 
point  in  dispute  has  not  been  adjudicated  by 
that  court,  yet  certain  general  principles  have 
been  announced  which  in  their  application  to 
this  case  we  think  relieve  it  of  difficulty.  The 
embarrassment  encountered  in  the  administra- 
tion of  this  law  has  been  chiefly  owing  to  the 
fact  that  the  exemption  was  confined  to  real  es- 
tate of  a  limited  value.  If  the  exemption  had 
extended  to  the  entire  lot  of  ground  occupied 
as  a  homestead  without  regard  to  its  value,  it  is 
easy  to  see  that  many  troublesome  questions 
which  have  arisen  would  have  been  avoided.' 

In  order  to  reach  a  proper  conclusion  in  this 
case,  it  is  necessary  to  understand  what  is  the 
nature  of  the  homestead  right.  It  cannot,  in  an 
absolute  sense,  be  said  to  be  an  estate  in  the 
land ;  the  law  creates  none  and  leaves  the  fee  as 
it  was  before,  but  in  substanre  declares  that  the 
right  of  occupancy  shall  not  be  disturbed  while 
the  homestead  character  exists.  While  this  con- 
tinues, the  judgment  creditor  cannot  lay  his 
hands  on  the  property,  nor  the  husband  sell  it 
without  the  consent  of  his  wife,  and  not  then 
without  an  express  release,  on  the  part  of  both, 
of  the  benefits  of  the  law.  The  purpose  of  the 
Legislature  was  to  secure  a  homestead  for  the 
family,  and  the  disposition  of  the  property 
either  by  judicial  sale  or  voluntary  conveyance, 
was  left  unaffected  except  so  far  as  was  neces- 
sary to  accomplish  this  object.  As  long  as  the 
property  retained  its  peculiar  character,  it  was 
within  the  protection  of  the  law,  but  the  ex- 
emption from  sale  under  execution  or  by  deed 
(except  with  homestead  waiver)  could  be  lost  by 
abandonment  or  surrender;  that  is  to  say  by  acts 
in  pais. 

The  Supreme  Court  of  Illinois  have  recog- 
nized and  applied  these  principles  in  several 
recent  cases,  where  the  effects  of  voluntary  con- 
veyances by  the  owner  of  the  homestead  were 
the  subject  of  consideration. 

In  McDonald  v.  Orandall,  48  III,  231,  it  was 
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Duresi,  what  u — contract,  when  void  for — issue 
of  fraud — voluntary  contract, 

1.  Actual  violence  is  not  neceseary  to  establish 
duress.  Moral  compulsion,  such  as  that  produced  by 
threats  to  take  life  or  to  inflict  great  bodily  harm 
is  sufficient  to  constitute  duress. 

2.  A  contract  signed  because  a  party  was  in 
straitened  circumstances  and  greatly  embar- 
rassed and  in  pressing  want  of  pecuniary  means, 
where  the  other  party  to  it  Is  not  responsible  for 
those  circumstances  and  did  not  create  those  neces- 
sities or  embarrassments  is  a  voluntary  act,  and  he 
is  bound  by  its  terms. 

8.  Where  fraud  is  cbargpd  in  the  bill  or  set  up  in 
the  answer, the  party  maslng  the  charge.  If  it  is  de- 
nied in  a  proper  pleading,  will  be  confined  to  that 
Issue. 

4.  Where  a  party  signed  a  contract  after  he  had 
ample  time  for  inquiry  .examination  and  reflection, 
neither  a  court  of  equity  nor  a  court  of  law  can  re- 
lease him  from  its  obligation. 

[No.  164.] 
Argued  Apr,  10,  187S,    Decided  Apr,  fj?,  187i. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  District  of  Virginia. 

The  facts  of  the  case  are  fully  stated  in  the 
opinion. 

The  original  bill  was  filed  in  the  court  below 
by  Shoemaker.  The  prayer  of  the  bill  was: 
'*  And  that  said  French  may  be  restrained  and 
enjoined  from  doin^  or  attempting  to  do  any 
act  whatever  as  President  of  the  saia  Alexandria 
and  Wa^iogton  Railroad  Company;  and  that 
he  be  restrained  from  intermeddling  or  interfer- 
ing with  the  road  and  property  of  said  com- 
pany, or  from  intermeddling  or  interfering  with 
the  parties  to  said  agreement,  or  your  orator  in 
carnring  out  the  provisions  thereof,  or  from 
holamg  any  meeting  for  the  reorganization  of 
said  company,  or  from  taking  or  attempting 
to  take  any  proceedings  at  law  or  in  equity  for 
that  purpose,  except  by  proceedings  in  this  suit 
or  by  attending  the  meetings  for  the  purpose  of 
such  reorganization  and  voting  or  using  the  in- 
terest he  may  have  under  said  deed  of  assign- 
ment or  said  agreement,  if  he  have  any,  for  the 
quiet  and  proper  object  of  said  meetin;^;  and  that 
his  said  interest  may  be  sold  by  a  commissioner 
of  this  court  appointed  for  that  purpose,  for  the 
payment  of  said  sum  of  $5,000,  according 
to  the  practice  of  the  court;  and  that  your  ora- 
tor, in  his  own  behalf  and  as  trustee  of  said 
parties  to  said  agreement,  may  have  such  other 
and  further  relief  as  his  case  and  their  interest 
may  require." 

The  cross- bill  prayed : 

*'  That  an  account  may  be  taken  of  the  earn- 
ing of  said  road  at  any  time  received  by  the 
said  Shoemaker;  and  that  upon  payment  of  said 
sum  of  $5,000  and  interest,  the  said  Shoemaker 
may  be  required  to  reconvey  to  your  orator  the 
property  in  said  road,  being  three  fourths  of  the 
whole,  and  that  the  whole  agreement  may  be 
canceled  and  annulled  so  far  as  the  said  Shoe- 
maker is  concerned,  and  with  regard  to  all  the 
other  parties  thereto,  if  they  shall  be  made  de- 
fendants to  the  original  bill ;  and  that  the  said 
Shoemaker  may  1%  enjoined  and  prohibited 
from  acting  as  president  of  the  company,  under 
the  fraudulent  election  and  organization  afore- 
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said,  and  that  the  other  parties  to  said  agree- 
ment, if  made  parties  to  the  original  bill,  ma^ 
be  prohibited  and  enjoined  from  acting  as  di- 
rectors by  virtue  of  said  pretended  election ;  and 
that  your  orator  may  have  such  other  and  fur- 
ther relief  as  U&e  exigencies  of  the  case  may  re- 
quire.'* 

The  circuit  court  rendered  a  decree  in  favor 
of  Shoemaker;  and  French  appealed  to  this 
court. 

Meears,  H.  O.  Clauf  htonand  F.  P.  Stan- 
ton* for  appellant: 

This  suit  was  brought  to  set  up  a  contract 
A  court  of  equity  will  not  enforce  an  agree- 
ment which  is  liable  to  any  of  the  following  ob- 
jections— to  every  one  of  which  this  agreement 
is  liable: 

1.  If  there  has  been  unreasonable  delay  in 
the  party  seeking  the  assistance  of  the  court. 
French  having  executed  the  contract  Dec.  6, 1 867, 
upon  the  condition  that  the  parties  woald  re- 
organize the  company  upon  the  title  of  the  Alex- 
andria and  Washington  Railroad  Company,  as 
decided  by  the  decree  of  the  Circuit  Court  for 
the  County  of  Alexandria,  rendered  at  the  No- 
vember Term,  1867,  and  U&e  appellee  and  those 
acting  with  him  having  accepted  the  contract 
from  nim  with  this  understanding,  their  failure 
so  to  organize  when  required  by  French,  pre- 
cludes the  possibility  of  their  setting  up  the  con- 
tract in  equity. 

Benedict  v.  Lynch,  1  Johns.  Ch.,  870;  Boom 
V.  [ron  Ch,,  17  How.,  840(58 U.  8.,  XV.,  171); 
CMsonY.  Thompson,  2  Wheat..  886. 

2.  If  there  be  want  of  mutuality.  The  con- 
tract was  not  mutual,  in  this,  to  wit:  French 
could  not  have  prevailed  in  a  suit  against  Shoe- 
maker, Stevens,  Phelps  and  Smith,  for  spe- 
cific performance  of  the  contract.  Had  he  insti- 
tuted such  suit,  their  answer  that  they  were 
directors,  officers  and  attorneys  of  the  Wash- 
ington, Alexandria  and  Georgetown  Railroad 
Company,  would  have  put  French  out  of  court, 
and  as  he  could  not  have  set  up  the  contract 
against  them  they  cannot  maintain  it  against  him. 

Benedict  v.  lynch,  1  Johns.  Ch..  870;  1 
Madd.  Ch.,  428;  Atk.,  tit.  92. 

8.  If  the  contract  is  against  public  policy 
and  binds  a  party  to  do  what  he  cannot  law- 
fully do.  As  Shoemaker,  Stevens,  Phelps  and 
Smith  were  directors  and  officers  of  the  Wash- 
ington, Alexandria  and  Georgetown  Railroad 
Company,  and  Smith,  its  attorney,  charged 
with  the  duty  of  compromising  with  French 
for  the  benefit  of  their  company,  this  contract 
for  their  own  benefit  is  against  public  policy, 
because  it  involves  a  breach  of  trust  and  the 
violation  of  these  fiduciary  obligations  in  this. 
to  wit:  that  while  it  was  their  duty  to  act  for 
the  company  they  represented,  this  contract  was 
for  their  personal  benefit  and  bound  them  to 
devote  themselves  to  Uie  maintenance  of  the 
adverse  title. 

1  Madd.  Ch.,  411. 

4.  Where  there  has  been  laches,  or  sudi  an 
alteration  of  the  property  that  it  cannot  be  en- 
joyed according  to  the  stipulations  of  the  agree- 
ment. Stevens  and  Phelps,  besides  thdr  ob- 
ligation to  assist  in  maintaining  the  French  title, 
which  they  violated,  contracted  to  asaign  their 
lease  (they  refused  to  execute  the  contract  until 
after  they  had  no  lease  to  assign)  until  the  court 
I  of  last  resort  had  decided  the  lease  fraudulent 
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and  void,  bo  that  they  could  not  carry  out  their 
part  of  the  contract. 

1  Poth.,  83;  1  Madd.  Ch..  416;  Story,  £q., 
Bee.  141;  LaruUm  v.  Mitf<Mrd,  14  Yes.,  41;  Mor- 
gany,  Morgan,  2  Wheat.,  290;  FUdetv.  Hookar, 
8  Madd..  193. 

5.  If  there  be  want  of  consideration.  Mer- 
rick and  Smith,  in  their  deposition,  state  that 
they  were  not  to  give  French  any  consideration 
for  the  $40,000  worth  of  stock  they  were  to  re- 
ceive under  the  contract. 

1  Madd.  Ch..  425,  n.  1.  p.  267;  1  Poth.,  42; 
Seymour  v.  Ddaney,  6  Johns.  Ch.,  225,  and 
cases  cited. 

6.  If  the  contract  was  made  under  a  mistake 
or  misapprehension.  French  understood  that 
Shoemaker  and  other  parties  were  bound  under 
the  contract  to  aid  in  maintaining  the  French 
title,  and  to  carry  out  the  contract  at  the  time 
he  signed  it,  and  if  they  were  not  so  bound,  he 
made  the  contract  under  a  mistake,  which 
avoids  the  contract.  ''Error  is  the  greatest  de- 
fect that  can  occur  in  a  contract;  for  agree- 
ments can  only  be  formed  by  the  consent  of  the 
parties,  and  there  can  be  no  consent  where 
the  parties  are  in  error  respecting  their  agree- 
ment." 

1  Poth.,  17;  Story,  Eq  ,  sec.  161 :  Biekham  v. 
Chugh,  4  Har.  &  McH.,  17;  Qrakam  v.  Hen- 
dren,  5  Munf.,  185. 

7.  If  the  party  seeking  the  aid  of  the  court 
has  filled  to  perform  his  part  of  the  contract. 
Not  only  has  the  appellee.  Shoemaker,  and  his 
associates,  failed  to  perform  their  part  of  the 
contract,  but  they  have  violated  the  contract  in 
almost  every  particular  of  it.  Witness  Ste- 
vens' and  Phelps'  answer  filed  by  their  attor- 
ney, Merrick,  in  the  suit  of  The  Alexandria 
d  Washington  R,  R.  Oo.  v.  Washington,  Alex- 
andria dt  Georgetown  R,  R,  Co. ,  the  course  of 
Shoemaker,  Smith.  Stevens  and  Phelps  in  the 
matter  of  the  Adams  Express  Co.  v.  Marhury 
and  others,  m  filing  the  said  bill  and  causing 
rules  to  be  issued  against  French  for  taking  pos- 
session of  the  road  under  the  decree  of  the  Cir- 
cuit Court  for  the  County  of  Alexandria;  their 
efforts  to  procure  an  Act  of  Congress  condemn- 
ing the  road  on  the  Washington  side  of  the 
Potomac  River  and  authorizing  them  to  build 
another  road. 

CWw» V.  Thompson,  2  Wheat.,  886;  Hamie  v. 
Banks  1  Rand.,  408. 

8.  If  the  consent  of  the  party  was  not  free, 
but  was  obtained  under  duress.  '*  A  court  of 
equity  will  inquire  whether  the  parties  really 
did  meet  upon  equal  terms  and,  if  it  be  found 
that  the  vendor  was  in  distressed  circumstances 
and  that  advantage  was  taken  of  that  distress" 
will  not  only  refuse  to  enforce  the  contract  at 
the  suit  of  the  vendee,  but  will  set  it  aside  at 
the  suit  of  the  vendor. 

Wood  V.  Ahrey,  8  Madd.,  428. 

Shoemaker,  Stevens,  Phelps  and  Smith  were 
in  possession  of  French's  property,  while  he 
was  enjoined  from  prosecuting  his  suit  for  the 
recovery  of  it,  threatening  to  keep  possession 
thereof,  knowing  French's  distressed  pecuniary 
condition,  and,  under  these  circumstances  of  du 
ress  and  necessity,  obtained  his  signature  to  the 
contract 

1  Bay,  470 ;  2  Bay,  211 ;  1  Story,  Eq. ,  sec.  239. 

9.  If  the  agreement  was  to  pay  one  for  doing 
what  he  was  in  duty  bound  to  do,  to  wit :  a  con- 
See  14  Wall. 


tract  to  pay  another  for  restoring  to  the  owner 
property  in  the  possession  of  the  promisee.  Such 
a  contract  is  not  only  void  but  illicit.    Such 
was  this  contract. 
1  Poth.,  43,  46. 

10.  If  the  contract  was  inequitable  and  un- 
conscionable. These  parties  were  in  possession 
of  French's  road;  by  confession  wrongfully  in 
possession;  admitting  that  they  had  no  title  to 
a  single  tie  in  the  road,  or  a  foot  of  ground 
upon  which  it  was  built;  with  his  hands  so 
manacled  tiiat  he  could  neither  prosecute  his 
suit  nor  sell  his  interest,  they  prevail  upon  him 
to  make  a  contract  for  their  benefit,  by  which 
he  agrees  to  assign  to  them  valuable  property, 
for  which  they  aU  admit  that  they  have  given 
no  consideration,  and  some  claim  that  they 
never  intended  to  give  any.  Nay,  more;  not 
only  did  they  procure  this  contract  under  these 
circumstances,  but  they,  at  the  same  time,  made 
delusive  promises  and  entered  into  fraudulent 
covenants,  all  of  which  they  have  ruthlessly 
violated. 

The  contract  is  certainly  inequitable,  uncon- 
scionable, and  without  the  least  meritorious 
consideration. 

Poth.,  43;  King  v.  HamUUm,  4  Pet.,  811; 
Catheart  v.  Robinson,  5  Pet.,  275;  Oohnanv, 
Barrel,  1  Ves. .  Jr. ,  60. 

11.  When  the  party  seeking  the  aid  of  the 
court  has  unfairly  delayed  the  carrying  out  of 
the  contract  "  With  the  view  to  see  whether 
the  contract  would  prove  a  gaining  or  a  losing 
bargain,  and,  according  to  the  event,  either  to 
abandon  it  or  claim  a  specific  performance." 

Shoemaker  afad  his  associates  retained  pos- 
session of  the  road  after  the  decree  of  Nov., 
1867,  under  the  lease,  until  the  lease  was  de- 
clared null  and  void  by  the  court  of  last  resort; 
and  after  that,  they  retained  possession  as  re- 
ceivers in  the  suit  of  Adamif  Express  Co.  v. 
Marburg,  until  the  Court  of  Appeals  of  Vir- 

finia  finally  decided  the  French  title  to  be  good, 
fp  to  that  moment,  they  had  received  all  the 
earnings  of  the  road,  estimated  at  $100,000  per 
annum,  and  French  had  derived  no  benefit  un- 
der the  contract,  and  if  the  Court  of  Appeals 
had  reversed  the  decree  in  favor  of  the  French 
title,never  could  have  received  any ;  for  the  con  - 
tract  in  that  event  couldnever  have  been  carried 
out.  The  lease  was  gone,  and  the  Washington, 
Alexandria  and  (Georgetown  Company  would 
have  had  undisputed  possession.  After  that 
decision  and  not  until  then.  Shoemaker  and  his 
associates  took  possession  of  the  road  under 
the  contract.  They  were  waiting  for  that  de- 
cision, with  the  view  to  see  whether  the  con- 
tract would  prove  a  gaining  or  a  losing  bargain. 
Benedict  Y.  Lynch,  1  Johns.  Ch.,  379;  AUey  v. 
Desehamps.  13  Ves.,  224;  Braahier  v.  Oratz,  6 
Wheat.,  641. 

12.  If  the  contract  be  tainted  with  fraud. 
Was  not  this  contract  tainted  with  fraud?  Mark 
the  gradation.  Shoemaker,  Stevens  and  Smith 
were  fraudulently  elected  directors  of  the  Wash- 
ington, Alexandria  and  Georgetown  Railroad 
Company.  Shoemaker,  prior  to  May  5,  1866; 
Stevens  on  that  day,  and  Smith  soon  after. 
May  5.  1866.  they  made  the  fraudulent  lease  to 
Stevens  and  Phelps,  which  gave  these  parties 
possession  of  the  road.  Soon  after  they  ob- 
tained such  possession,  they  enter  into  negotia- 
tions with  French  and  Leonard,  which  resulted 
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in  this  fraudulent  contract,  which  they  have 
ever  since  fraudulently  violated. 

Tainted  with  fraud — polluted,  would  better 
express  the  fatal  infection  1 

Atk.,  tit.  98:  Oibbon$  v.  Jackson,  10  Leigh, 
8<(4;  71  Law  Lib..  555;  IMadd.  Ch.,  4-16. 

Messrs.  J.  H.  BradlejF*  Thomas  J.  Du- 
rantt  R,  T,  Merrick  and  Qeorge  William  Brent, 
for  appellee. 

Mr.  Justice  Clifford  delivered  the  opinion 
of  the  court: 

Complicated  as  the  transactions  are  out  of 
which  the  present  controversy  has  arisen,  it 
will  be  impossible  to  explain  the  grounds  of  our 
decision  in  a  manner  which  will  oe  satisfactory 
to  the  parties,  without  giving  in  the  first  place 
a  prettv  full  statement  of  the  facts. 

On  the  27th  of  February,  1854,  the  Legisla- 
ture of  Virginia  passed  an  Act  incorporatmg  a 
company  to  construct  a  railroad  between  Alex- 
andria and  Washington,  by  the  name  of  the 
Alexandria  and  Washington  Railroad  Company, 
and  the  record  shows  that  three  fourths  of  the 
stock  of  the  company  was  taken  by  James  S. 
French,  and  the  other  fourth  by  Walter  Lenox, 
and  that  they  continued  to  own  the  whole  stock 
of  the  company  and  the  entire  railroad  until  they 
conveyed  the  same  to  the  complainant.  They 
proceeded  to  build  the  road,  and  in  procuring 
means  for  that  purpose  they  contracted  large 
money  obligations,  and  to  secure  those  obliga- 
tions they  executed  the  three  deeds  of  trust 
mentioned  in  the  bill  of  complaint;  that,  on  the 
breaking  out  of  the  rebellion,  they  went  within 
the  lines  of  the  insurgents,  and  our  government 
took  possession  of  the  railroad  and  used  it  for 
military  purposes;  that,  during  their  absence 
within  the  insurgent  lines,  Joseph  Davison  pre 
sented  a  petition  to  the  county  court  of  the 
State  representing  that  he  was  the  agent  and 
attorney  of  all  the  holders  of  the  bonds,  in  the 
deed  of  trust  to  Walter  Lenox,  and  that  the 
trustee  therein  named  was  incapacitated  from 
acting  as  such,  and  praying  that  a  certain  other 
person  named  might  be  appointed  in  his  place; 
that  the  county  court  removed  the  trustee  named 
in  the  trust  deed  and  appointed  the  person  men- 
tioned in  the  petition  as  substituted  trustee, and 
that  the  substituted  trustee  subsequently,  on 
the  10th  of  April,  1862,  sold  the  railroad  and 
evervthing  belonging  to  it  to  the  persons  named 
in  the  record,  and  that  the  purchasers  and 
others  associated  organized,  or  pretended  to  or- 
ganize, a  new  company,  called  the  Washing- 
ton, Alexandria  and  Georgetown  Railroad  Com- 
pany. When  the  government  relinquished  the 
road,  some  time  in  the  year  1865,  this  new  com- 

Eany  took  possession  of  the  same,  and  on  the 
rst  of  February  entered  into  a  contract  with 
the  Adams  Express  Company  in  relation  to  the 
conveyance  of  express  freight  and  the  furnish- 
ing by  the  latter  of  means  lo  operate  the  road. 
On  the  28th  of  March,  1866.  French  and  Len- 
ox, having  returned,  caused  a  suit  to  be  insti- 
tuted in  the  county  court  in  the  name  of  the 
Washington  and  Alexandria  Railroad  Company 
against  the  new  company  organized  or  pre- 
tended to  be  organized  under  the  sale,  to  re- 
cover the  railroad  and  property  belonging  to  it, 
upon  the  ground  that  the  whole  proceedings  by 
which  the  sale  was  made  and  the  new  companv 
was  formed  were  fraudulent  and  null  and  voia. 
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Dissatisfaction  arose  as  to  the  contract  with  Ad- 
ams Express  Company,  and  on  the  5th  of  May, 
1866.  by  consent  of  both  parties  a  lease  for  ten 
years  was  made  by  the  new  or  spurious  com- 
pany to  Oscar  A.  Stevens  and  W.  J.  Phelps, 
and  on  the  18th  of  June  following  another 
contract  for  means  of  operation  and  in  re- 
spect to  the  conveyance  of  express  matter 
was  made  for  ten  years  with  the  same  express 
company.  Litigations  ensued  with  respect  to 
those  contracts,  some  of  which  were  pending 
when  the  contracts  which  are  the  foundation 
of  the  present  litigation  were  executed,  and 
others  were  commenced  at  a  later  period.  Se- 
rious embarrassments  surrounded  the  parties 
who  had  caused  the  suit  to  be  instituted  to  set 
aside  the  pretended  sale  of  the  road  during 
their  absence  within  the  insurgent  lines,  and 
it  was  at  this  stage  of  the  controversy,  m  No- 
vember, 1866,  that  it  was  arranged  that  the 
parties  interested  should  meet  forconsultatioo, 
as  shown  by  the  proofs,  and  as  admitted  by  the 
respondents.  James  S.  French,  S.  M.  Shoe- 
maker, Walter  Lenox,  Oscar  A.  Stevens,  J. 
Dean  Smith  and  R.  T.  Merrick  were  present  at 
the  interview.  Satisfactory  proof  is  exhibited 
that  thev  came  to  an  amicable  arrangement. sub- 
ject to  the  condition  that  the  pending  suit  in  the 
county  court,  to  set  aside  the  pretended  sale  of 
the  railroad,  should  be  determined  in  favor  of 
the  old  company.  They  separated  at  the  close 
of  the  consultation  without  reducing  thc^agree^ 
ment  to  writing,  but  it  was  drawn  up  in  form, 
leaving  the  date  blank,  not  long  after,  and  was 
signed  by  all  the  parties  except  the  complain- 
ant and  respondent,  who  were  not  present.  By 
the  proofs,  however,  it  appears  that  the  com- 
plainant signed  it  shortly  after  and  the  respond- 
ent, on  the  6th  of  December.  1867,  also  signed 
it,  though  he  earnestly  objected  to  signing  it 
when  it  was  first  presented  to  him  for  that  pur- 
pose not  long  after  it  was  signed  by  the  other 
parties.  He  not  only  signed  the  agreement, 
but  at  the  same  time  executed  a  conveyance  of 
all  his  interest  in  the  railroad  to  the  complain- 
ant to  secure  the  repayment  of  $5,000  advanced 
to  him  by  the  grantee,  and  covenanted  that  it 
should  be  held  by  the  grantee  for  the  purpoese 
and  objects  declared  in  the  contract  executed 
at  the  same  time. 

1.  By  that  contract  French  and  Lenox  agreed 
to  convey  all  their  right,  title  and  interest  in 
the  railroad  to  a  corporation  to  be  formed  us 
specified,  if  such  a  company  was  formed,  or  lo 
devote  all  their  interest  to  the  common  beneiii 
of  the  parties  thereto,  in  the  proportions  speci- 
fied, if  the  old  company  should  be  revived. 

2.  Stevens  and  Phelps  agreed,  if  tlie  parties 
decided  to  reorganize  the  old  company  or  to 
form  a  new  one  as  there  suggested,  to  assign  all 
their  interest  as  lessees  of  the  spurious  company 
to  such  new  company,  or  to  hold  the  same  for 
the  exclusive  benefit  of  the  parties  to  the  con- 
tracts in  the  proportions  therein  specified. 

8.  On  behalf  of  himself  and  Adams  Express 
Company  the  complainant  agreed  to  aid  the 
organization  to  be  formed  or  revived,  by  money 
and  credit,  to  pay  .settle  or  compromise  all  liabili- 
ties of  the  old  company,  and  the  liabilities  of  the 
lessees  of  the  spurious  company,  for  procuring 
stock  and  materials  for  working  the  road,  and  all 
other  bona  iide  liabilities  incurred  by  them  on  be- 
half of  the  road,  the  claimant  being  substituted  lo 
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all  the  riithts  aod  remedies  of  any  such  cred- 
itors for  the  benefit  of  the  parties  to  the  agree- 
ment or  the  organization  by  them  form^  or 
revived,  subject  to  certain  conditions  therein 
specified,  excepting  twenty  per  cent,  of  the  re 
ceipts,  which  it  was  agreed  should  be  divided 
among  the  parties  to  the  instrument  according 
to  their  respective  interests. 

4.  They  also  agreed  that  the  arrangement 
should  be  carried  into  effect  on  the  rendition  of 
the  decree  of  the  county  court  in  the  pending 
case  before  mentioned,  and  that  the  company 
should  then  be  formed  and  organized  with  a 
capital  stock  of  three  thousand  shares,  to  be 
divided  and  distributed  as  follows:  French  and 
Lenox  to  have  twelve  hundred  and  fifty  shares, 
8tevens  and  Phelps  to  have  eight  hundred  and 
fifty  shares,  S.  M.  Shoemaker  to  have  five  hun- 
dred shares,  J.  Dean  Smith  to  have  two  hundred 
shares,  and  George  W.  Brent  also  to  have  two 
hundred  shares. 

5.  It  was  also  agreed  that  the  lessees  should 
be  continued  as  general  manager  and  superin- 
tendent, at '$250  each  as  salary  until  otherwise 
ordered  by  the  directors. 

Five  thousand  dollars  were  paid  by  the  com- 
plainant, or  agreed  to  be  paid,  at  the  date  of  the 
agreement,  and  in  consideration  thereof  the  re- 
spondent executed  the  instrument  called  the 
assignment,  in  which  he  acknowledges  the  pay- 
ment of  that  sum  of  money,  and  proceeds  to  say, 
**I  do  hereby  assign,  convey,  transfer  and  set 
over  unto  llie  said  S.  M.  Shoemaker  or  his  as- 
signs, all  ray  right,  title,  interest,  claim  and  de- 
mand in  and  to  the  property,  stock,  road,  road- 
bed, franchise  and  charter  of  the  corporation 
known  as  the  old  company,  or  any  interest  I 
may  possess  in  and  to  the  same,  and  do  further 
agree  to  make  such  other  and  further  convey- 
ances or  assurance  as  may  be  hereafter  required 
by  the  grantee  or  his  assigns  for  the  following 
purposes,"  to  wit:  (I)  To  secure  the  pavment 
of  $5,000  due  to  the  grantee  as  an  advance 
on  the  same.  (2)  For  the  purposes  and  objects 
set  forth  in  the  agreement  l)earing  even  date 
herewith,  between  the  parties  therein  named, 
and  which  is  particularly  described  in  the 
pleadings. 

Various  defenses  were  set  up  in  the  answer, 
but  those  chiefly  to  be  noticed  are  the  two  fol- 
lowing: (1)  That  the  signature  of  the  respond- 
ent to  the  contract  was  obtained  by  fraud  and 
oppression,  that  it  is  void  as  against  public 
policy.and  because  it  wasfraudulently obtained. 
(2)  That  the  assignment,  though  intended  only 
as  a  mortgage  to  secure  the  $5,000  advanced 
to  him  by  the  complainant,  was  fraudulently 
prepared  with  the  design  of  deceiving  the  re- 
spondent into  an  assignment  of  his  interest  and 
estate  in  the  road,  and  that  he  was  compelled  to 
sign  it  by  threats,  oppression,  and  persistent  and 
deceptive  influences  and  importunities. 

Proofs  were  taken  and  the  parties  were  fully 
heard  upon  the  bill,  answer  and  replication,  and 
upon  the  cross-bill,  answer  and  replication,  and 
upon  the  proofs;  and  the  circuit  court  being  of 
the  opinion  that  the  equity  of  the  case  was  with 
the  complainant,  granted  an  injunction  perpet- 
ually restraining  the  respondent  from  any  and 
every  proceeding  not  in  accordance  with  the 
contracts.  Appeal  was  regularly  taken  to  this 
court,  and  the  principal  error  assigned  here  is 
that  the  circuit  court  erred  in  setting  up  and  en- 
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forcing  the  contracts  for  the  conveyance  by  the 
respondent  of  his  right,  title  and  interest  in 
the  railroad  to  the  complainant. 

Complaint  is  also  made  that  the  decree  of  the 
circuit  court  is  equivalent  to  a  decree  for  specific 
performance,  but  it  is  clear  that  it  cannot  be 
viewed  in  that  light,  as  the  contracts  were  exe- 
cuted and  the  conveyance  made  and  delivered 
nearly  a  ^ear  before  the  bill  of  complunt  was 
filed,  nor  is  that  the  theory  of  the  defense  as  set 
up  in  the  answer  or  in  the  cross-bill.  On  the 
contrary,  they  both  admit  the  execution  of  the 
agreement  and  the  assignment  to  secure  the  sum 
advanced,  but  the  respondent  appears  to  rely 
chiefiy  for  his  defense  upon  the  circumstances 
of  hardship,  imposition  and  oppression  alleged 
in  the  answer,  as  affording  a  just  ground  to  deny 
the  prayer  for  relief  contained  in  the  bill  filed 
by  the  complainant.  He  admits  that  the  con- 
veyance was  made  to  secure  the  sum  of  $5,000, 
but  he  alleges  that  he  tendered  the  amount  to 
the  complainant  on  condition  that  the  Complain- 
ant would  reconvey  the  property  to  him  to  be 
held  as  it  was  prior  to  the  assignment,  and  that 
the  complainant  refused  to  receive  the  money 
on  those  terms. 

Fraud  is  certainly  charged  in  the  answer,  but 
the  charge  is  wholly  unsupported  by  any  satis- 
factory proof,  and  the  charge  is  virtually  aban- 
doned by  the  cross-bill,  in  which  it  is  alleged 
that  the  respondent,  notwithstanding  the  op- 
pression and  injustice  which  compelled  him  to 
execute  the  agreement,  was  willing  and  anxious 
and  for  a  long  time  continued  to  demand,  that 
the  same  should  be  carried  out  according  to  its 
spirit  and  intent.  What  he  there  alleges  as  mat- 
ter of  complaint  is:  that  it  was  his  necessities 
which  compelled  him  to  make  the  sacrifice  and 
to  surrender  his  stock  on  the  hard  terms  of  the 
agreement,  and  vet  he  affirms  that  he  would 
have  been  satisfied  if  the  other  parties  to  the 
agreement  had  fairly  and  honestly  performed 
their  part  of  the  same,  but  he  alleges  that  they 
have  utterlv  failed  so  to  do,  though  often  re- 
minded of  the  delinquency  and  repeatedly  urged 
to  commence  their  performance.  Many  in- 
stances of  such  alleged  failures  are  specified, 
but  it  is  a  sufficient  answer  to  them  all  to  say 
that  they  are  separately  denied  in  the  answer  to 
the  cross-bill,  and  that  the  party  making  the 
charges  has  failed  to  introduce  any  sufficient 
prooi  to  warrant  a  finding  in  his  favor  in  respect 
toany  oneof  theaccusations.  Nearly  eight  months 
elapsed  after  the  contracts  were  signed  before 
the  county  court  rendered  their  decree  annul- 
ling the  c&arter  of  the  spurious  company  and  re- 
storing the  railroad  to  iu  rightful  owners.  They 
entered  the  final  decree  on  the  28th  of  August, 
1868,  and  on  the  22d  of  September  following 
Walter  Lenox  called  a  meeting  of  the  parties  to 
the  agreement,  and  the  record  shows  that  the  re- 
spondent was  duly  notified  and  that  he  attended 
the  meeting.  He  not  only  attended  the  meeting 
but  he  knew  that  the  persons  composing  the 
meeting  intended  to  effect  an  organization  un- 
der the  agreements  described  in  the  pleadings, as 
they  directed  one  of  their  number  to  prepare 
and  publish  a  call  for  another  meeting  to  carry 
that  purpose  into  effect  in  accordance  with  the 
Code  of  the  State  and  as  contemplated  by  the 
terms  of  those  agreements.  Acting  under  those 
instructions  the  person  designated  for  the  pur- 
pose prepared  Uie  form  of  a  call  for  such  a 
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meeting  to  be  held  on  the  20th  of  October  then 
next,  and  caused  the  same  to  be  published;  and 
the  record  also  shows  that  the  meeting  was  reg- 
ularly held  pursuant  to  the  call  for  the  same,  and 
that  the  company  was  duly  organized  at  that 
meeting  by  the  choice  of  the  complainant  as 
president  of  the  company.  Prior  to  that  meet- 
ing, however,  to  wit:  on  the  30th  of  the  preced- 
ing month,  the  respondent,  claiming  to  act  as 
president  of  the  road,  obtained  a  writ  of  posses- 
sion under  the  decree  annulling  the  pretended 
sale  of  the  road,  and  it  appears  that  he  was  put 
in  possession  of  the  road  by  the  sheriff,  to  whom 
he  delivered  the  writ  for  that  purpose.  Instead 
of  co-operating  with  the  other  parties  to  perfect 
the  organization  the  respondent  applied  to  the 
county  court  for  an  injunction  to  restrain  the 
other  parties  from  holding  the  meeting  called 
for  that  purpose,  but  (he  subpoena  was  issued 
in  this  case  on  the  same  day  and  the  complain- 
ant obtained  a  rule  requiring  the  respondent  to 
show  cause  why  an  injunction  should  not  issue 
restraining  him  from  doing  any  act  as  president 
of  the  road,  and  from  interfering  in  any  way  to 
prevent  the  execution  of  the  agreement,  and  it 
appears  that  the  pubpcena  and&e  order  to  show 
cause  were  served  on  him  the  day  before  he  ob- 
tained his  injunction  forbidding  the  contem- 
plated meeting. 

Sufficient  has  already  been  remarked  to  show 
that  the  defense  of  fraud  is  not  proved  but,  in 
asmuch  as  that  defense  is  set  up  in  several  forms 
in  the  answer,  it  may  be  necessary  to  say  that  the 
antecedent  remarks  upon  the  subject  apply  to 
that  defense  in  every  form  in  which  it  is  pre- 
sented. Reference  has  also  been  made  to  the 
defense  that  the  respondent  was  compelled  to 
sign  the  contracts  by  threats, oppression,  and  by 
persistent  and  deceptive  influences  and  importu- 
nities, but  it  becomes  necessary  to  state  that  de- 
fense more  in  detail  and  to  give  it  a  more  care- 
ful consideration. 

He  alleges  that  he  was  induced  to  sign  the 
two  instruments  by  threats  that  if  he  refused  he 
should  be  kept  out  of  the  possession  of  the  road 
for  years,  and  that  in  consequence  of  his  pecun- 
iary embarrassments  and  through  fear  that  the 
parties  would  render  his  property  unavailing  to 
him  in  case  he  continued  to  resist  their  impor- 
tunities, he  finally  executed  the  agreement;  that 
being  pressed  for  the  want  of  pecuniary  means 
and  overcome  by  threats,  importunities  and  de 
ceptive  influences,  he  was  ultimately  forced  to 
sign  the  agreement  upon  the  condition  that  the 
complainant  would  advance  him  $5,000,  and 
that  the  contract  should  be  immediately  carried 
into  e£Fect. 

Even  if  admitted  to  be  true  the  answer  does 
not  show  that  the  instruments  were  executed 
under  duress,  as  the  respondent  admits  that  the 
sum  of  $5, 000  was  to  be  advanced  as  a  part  of  the 
consideration  for  the  transfer,  -and  that  he  flnal- 
ly  consented  to  the  arrangement  on  the  con- 
aition  that  the  contract  should  be  immediately 
executed.  Much  discussion  to  show  that  a  con- 
tract or  written  obligation  procured  by  means 
of  duress  is  inoperative  and  void  both  at  law 
and  in  equity  is  hardly  required,  as  the  prop- 
osition is  not  denied  by  either  party.**  Actual 
violence,  even  at  common  law,  is  not  necessary 
to  establish  duress,  because  consent  is  the  verv 
essence  of  a  contract,  and  if  there  be  compul- 
sion, there  is  no  actual  consent  and  moral  com- 
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pulsion,  such  as  that  produced  by  threats  to 
take  life  or  to  Inflict  gx^t  bodily  harm,  as  well 
as  that  produced  by  imprisonment,  is  every- 
where regarded  as  sufficient  in  law  to  destroy 
free  agency,  without  which  there  can  be  no  con- 
tract, oecause  in  that  state  of  the  case  there  is 
no  consent.  Brown  v.  Pierce,  7  WalL,  214  [74 
U.  S.,  XIX.,  186].  In  its  more  extended  sense 
duress  means  that  degree  of  constraint  or  dan- 
ger, either  actually  inflicted  or  threatened  or 
impending,  wliich  is  sufficient, in  severity  or  in 
apprehension,  to  overcome  the  mind  and  will 
of  a  person  of  ordinary  flrmness.  Chitty,  Cont. , 
217;  2  Greenl.  Ev..  283.  Decided  cases  may 
be  found  which  deny  that  contracts  procured 
bv  menace  of  a  mere  battery  to  the  person,  or 
0^  trespass  to  lands,  or  of  loss  of  goods,  can  be 
avoided  on  that  account,  and  the  reason  assigned 
for  that  restriction  to  the  general  rule  is  that 
such  threats  are  held  not  to  be  of  a  nature  to 
overcome  the  mind  and  will  of  a  flrm  and  pru- 
dent man,  because  it  is  said  that  if  such  an  in- 
jury is  inflicted,  sufficient  and  adequate  redress 
may  be  obtained  in  an  action  at  law;  bat  the 
modern  decisions  in  this  country  adopt  a  more 
liberal  rule,  and  hold  that  contracts  procured 
by  threats  of  battery  to  the  person  or  of  de- 
struction of  property  may  be  avoided  on  the 
round  of  duress,  because  in  such  a  case  there 
nothing  but  the  form  of  a  contract  without 
the  substance.  Ibihayy,  Fergumn,  5  Hill,  158; 
CerU.  Bank  v.  Copdand,  18  Md.,  817,  Badie  v. 
summon,  26  N.  Y.,  12;  1  Btofv,  Bq.  J.  (9th 
ed.).  239.  Grant  all  this  and  still  the  conces- 
sion cannot  benefit  the  respondent,  as  the  proofs 
exhibited  in  the  record  are  not  sufficient  to  sup- 
port the  charges  as  made  in  the  answer.  Sub- 
stantially the  same  charges  are  made  by  the  re- 
spondent in  his  cross  bill,  and  every  one  of  them 
is  denied  by  the  complainant  under  oath  in  his 
answer  to  l^at  bill. 

Enough  appears  in  the  record  to  convince  the 
court  that  the  respondent  was  in  straitened  cir- 
cumstances, that  his  business  affairs  had  be- 
come complicated,  that  he  was  greatly  embar- 
rassed with  litigations,  and  that  he  was  in  press- 
ing want  of  pecuniary  means,  but  the  court  is 
wholly  unable  to  see  that  the  complainant  is 
responsible  for  those  circumstances  or  that  he 
did  any  unlawful  act  to  deprive  the  respondent 
of  his  property,  or  to  create  those  necesuties  or 
embarrassments,  or  to  compel  him  to  do  what 
he  acknowledges  he  did  do,  which  was  to  yield 
to  the  pressure  of  the  circumstances  surround- 
ing him,  and  as  a  choice  of  evils  accepted  the 
advance  of  $5,000  and  the  shares  assigned  him 
in  the  new  organization  as  proposed,  and  vol- 
untarily signed  both  the  agreement  and  the  as- 
signment. Such  an  act  as  that  of  signing  those 
instruments,  under  the  circumstances  disclosed 
in  the  record,,  must  be  regarded,  both  in  equity 
and  at  law,  as  a  voluntary  act,  as  it  was  un- 
attended by  any  act  of  violence,  or  threat  of  any 
kind,  calculated  in  any  degree  to  intimidate  the 
party  or  to  force  the  result,  or  to  compel  that 
consent  which  is  the  essence  of  every  valid  con- 
tract. Suppose  he  consented  reluctantly,  as  he 
avers,  still  the  fact  is  that  he  did  consent  when 
he  might  have  refused  to  affix  his  signature  to 
the  instruments,  as  he  had  repeatedly  done  for 
the  year  preceding;  and  having  consented  to 
the  arrangement  and  signed  thelnstruments  be 
is  bound  by  their  terms,  and  must  abide  tlie  con- 
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sequences  of  his  own  voluntary  act,  unless  some 
of  his  other  defenses  set  up  in  the  answer  have 
a  better  foundation. 

Want  of  consideration  is  Also  averred  in  the 
answer,  but  the  terms  of  the  instrument  dis- 
prove the  allegation,  and  the  proofs  introduced 
by  the  respondent  as  well  as  those  introduced 
by  the  complainant  show  that  the  defense  is  un- 
founded. 

Mistake  and  misapprehension  on  the  part  of  the 
respondents  are  alleged,  but  the  allegation  is 
not  sustained  by  any  satisfactory  proof,  and  the 
attending  circumstances,  taken  in  connection 
wiih  the  lapse  of  time  from  the  original  meet- 
ing to  the  time  the  respondent  signed  the  in- 
strument, convinces  the  court  that  the  defense 
is  without  merit,  which  is  all  that  need  be  re- 
marked upon  the  subject. 

Delay  in  execution  of  the  contract  is  also  al- 
leged in  the  cross  bill,  and  that  the  complain- 
ant has  failed  to  perform  his  part  of  the  agree- 
ment, but  those  allegations  are  expresslv  de- 
nied in  the  answer  to  the  crossbill,  and  being 
unsustained  by  any  satisfactory  proofs  the  de- 
fense must  be  overruled. 

Inequitable  and  unconscionable  contracts,  it  is 
8aid,ought  not  to  be  sustained,  but  it  is  not  pos- 
sible to  regard  the  arrangement  in  question  as 
falling  within  that  category,  as  by  the  terms  of 
the  agreement  the  complainant  was  to  advance 
$5,000  to  the  respondent  and  to  aid  the  organ- 
ization by  monev  and  credit,  to  pay,  settle  and 
compromise  all  liabilities  of  the  old  company  and 
the  liabilities  of  the  lessees  of  the  spurious  com- 
pany ,  for  procuring  stock  and  materials  for  work- 
ing the  road,  and  all  other  bona  fide  liabilities  in- 
curred by  them  in  behalf  of  the  road.  Authentic 
data  to  enable  the  court  to  compute  the  amount 
of  those  liabilities  is  not  ^iven  in  the  record,  but 
enough  appears  to  satisfy  the  court  that  they 
must  have  been  very  large,  and  amply  sufficient 
to  constitute  a  valuable  consideration  for  the 
contract. 

Suggestion  is  also  made  that  the  contract  was 
against  public  policy,  as  some  of  the  parties 
were  interested  in  the  spurious  company,  but 
the  court  is  of  the  opinion  that  the  charge  is 
without  any  foundation,  as  it  is  clearly  proper 
that  parties  whose  pecuniary  interests  are  com- 
plicated and  conflicting  should  compromise  the 
controversy;  nor  is  it  possible  to  see  how  the 
respondent  is  injured  even  if  some  one  or  more 
of  the  parties  failed  to  perform  their  duty  to  the 
spurious  company  which  was  annulled. 

Suffice  it  to  say,  in  respect  to  the  alleged 
want  of  proper  parties,  that  the  court  is  of  the 
opinion  that  the  objection  cannot  be  sustained, 
and  being  entirely  satisfied  with  reasons  given 
for  overruling  the  objection  in  the  circuit  court 
It  is  not  necessary  to  give  the  point  any  further 
examination. 

Want  of  mutuality  in  the  contract  is  also  sug- 
gested, but  it  is  clear  that  the  suggestion  is  not 
well  founded,  as  the  covenants  to  make  the  ad 
vanoe,  pav  the  debts  and  liabilities  of  the  com- 
pany, and  to  allot  the  stock  as  stipulated,  could 
be  enforced  by  suit  in  any  court  of  competent 
jurisdiction. 

Strong  doubts  are  entertained  whether  any  of 
those  defenses  to  the  merits  are  open  to  the  re- 
spondent, as  the  general  rule  is  that  where  fraud 
is  charged  in  the  bill  or  set  up  in  the  answer, 
the  party  making  the  charge,  if  it  is  denied  in 
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a  proper  pleading,  will  be  confined  to  that  is- 
sue, but  that  court  being  disinclined  to  place  the 
decision  upon  that  ground  has  determined  to  give 
each  defense  a  separate  examination.  Eyre  v. 
Potter,  16  How.,  42;  Fiehtr  v.  Boody,  1  Curt., 
206;  Price  v.  Bernngtan,  7  Eng.  L.  &  Eq.,  254. 

Parties  who  execute  contracts  must  expect 
that  they  will  be  enforced  when  due  applica- 
tion for  that  purpose  is  made  to  a  court  of  Jus- 
tice; nor  can  they  reasonably  hope  that  courts 
of  Justice  will  reopen  matters  which  they  have 
voluntarily  and  understandingly  closed.  Even 
if  the  terms  of  adjustment  were  unfavorable  to 
the  respondent  still  he  is  bound  by  the  arrange- 
ment, as  he  voluntarily  signed  both  the  asree- 
ment  and  the  assignment.  Had  he  refused  his 
assent  to  the  arrangement  the  case  might  have 
been  different,  but  the  proofs  show  that  he 
signed  instruments  after  he  had  ample  time  for 
inquiry,  examination  and  reflection,  and  havine 
done  so,  neither  acourt  of  equity  nor  a  court  of 
law  can  release  him  from  the  obligation  to  ful- 
fill his  contracts  according  to  the  terms  of  the 
instruments. 

Decree  affirmed, 

Clted-9iU.  S.,  737;  15  Bank.  Reg.,  549. 


MICHAEL  O'DOWD,  Plff.  in  Err,, 

HENRY  F.  RUSSELL.  Mayor  of  the  Crrr  op 

Augusta,  to  the  Use  of  William  Glekdbn- 

NiNO,  Admr.  of  Jbrry  Reeds,  Deceased. 

(See  S.  C,  U  Wall.,  402-405.) 

Writ  of  error  by  one  defendant— final  judgment 
— mtstake  in  writ  of  error — when  not  a  super- 
sedeas. 

1.  A  writ  of  error  may  be  prosecuted  by  one  de- 
fendant without  summons  and  severance  of  his  co- 
defendants  where  written  notice  was  given  to  the 
co-defendants  and  they  declined  to  Join.  This  was 
equivalent  to  summons  and  severance. 

2.  Where,  In  a  state  court,  a  Judgment  against  a 
defendant  was  reversed  because  be  was  held  not 
entitled  to  the  exemption  which  he  claimed  under 
the  Bankrupt  Act,  and  a  Judgment  against  his  sure- 
ties was  amrmed  because  they  were  held  not  en- 
titled to  the  benefit  of  his  discharge,  both  Judg- 
ments were  final  and  may  be  brought  to  this  court 
by  the  writ  of  error. 

8.  A  mistake  in  the  date  of  a  writ  of  error  does 
not  vitiate  the  writ  where  it  was  duly  issued  and 
served. 

4.  Where  it  does  not  appear  from  the  record  that 
any  copy  of  the  writ  was  lodged  in  the  clerk's  office 
within  ten  days,  nor  when  the  bond  was  allowed 
and  filed,  the  writ  of  error  cannot  operate  as  a  super^ 
aedeas. 

[No.  608.] 
Argued  Feb.  16,  1S72,     Bedded  Apr,  22,  1872, 

IN  ERROR  to  the  Supreme  Court  of  the  State 
of  Georgia. 
The  case  is  stated  by  the  court. 
Messrs.   J.  P.  Carr  and  P.  Phillips,  for 
plaintiff  in  error. 
Mr.  H«  W.  Hillard,  for  defendant  in  error. 

Mr,  Justice  Chase  delivered  the  opinion  of 
the  court. 

Clarence  V.  Walker,  William  C.  Jones  and 
Michael  O'Dowd  were  sued  in  the  Superior 
Court  of  Richmond  County,  Georgia,  upon  a 
bond  given  by  Waliier  as  principal  and  Jones 

So7 


484-441 


SUPBEICE  COUBT  OF  THE  UniTKD  STATES. 


Dec.  Term 


and  O'Dowd  as  sureties  for  the  faithful  dis- 
charge by  Walker  of  his  duties  as  vendue  mas- 
ter in  the  City  of  Augusta. 

The  breach  alleged  was  that  Walker,  having 
^received  as  vendue  master  certain  goods  for  sale, 
and  having  sold  them  aud  receivea  the  proceeds 
in  his  capacitv  as  vendue  master,  failed  to  ac- 
count. The  defendants  pleaded  Walker's  dis- 
charge under  the  Bankrupt  Act,  and  the  plea 
was  sustained ;  but  the  sureties  were  held  liable, 
notwithstanding  the  discharge  of  their  princi- 
pal under  the  83d  section  of  that  Act.  Two 
writs  of  error  were  prosecuted  upon  this  judg 
ment  to  the  Supreme  Court  of  Georgia,  one  by 
Jones  and  O'Dowd  to  reverse  the  judgment 
against  them,  upon  the  ground  that  the  dis 
charge  of  Walker  was  a  bar  to  the  suit  against 
them  as  sureties;  and  one  by  the  plaintiff  m  the 
action,  upon  the  ground  that  Walker  could  not 
avail  himself  of  the  discharge,  the  debt  having 
been  created  by  his  defalcation  as  a  public  offi- 
cer and  while  acting  in  a  fiduciary  capacity. 

The  judgment  of  the  Superior  Court  in  favor 
of  Walker  was  reversed  by  the  Supreme  Court, 
and  the  judgment  against  the  sureties  was  af- 
firmed. To  reverse  the  judgment  of  the  Su- 
preme Court,  0*Dowd  prosecutes  his  writ  of 
error,  which  the  defendant  in  error  now  moves 
to  dismiss. 

Several  grounds  are  assigned  for  dismissing 
this  writ.  It  will  be  necessary  to  notice  but 
three  of  them. 

The  first  of  these  is,  that  the  writ  of  error  is 
prosecuted  bv  O'Dowd  without  summons  and 
severance  of  Lis  co-defendants.  Formerly  this 
was  held  to  be  necessary  when  one  of  several 
defendants  desired  to  prosecute  his  writ  of  error 
alone.  But  in  the  case  of  Masteraon  v.  Hern 
dan,  10  Wall.,  418  [77  U.  8.,  XIX.,  954],  we 
held  that  such  a  writ  of  error  would  be  sus 
tained  if  it  appeared  from  the  record  that  the 
defendants  not  joined  had  been  notified  in  writ- 
ing and  had  refused  to  join.  In  this  case,  it 
appears  by  the  record  that  written  notice  was 
given  to  the  co-defendants  of  O'Dowd,  and  that 
they  declined  to  join.  This  was  equivalent  to 
summons  and  severance. 

It  is  also  insisted  that  the  motion  to  dismiss 
must  be  allowed  because  the  judgment  was  not 
final.  The  judgment  against  Walker  was  re- 
versed, because  he  was  held  not  entitled  to  the 
exemption  which  he  claimed  under  the  Bank 
rupt  Act,  and  the  judgment  against  the  sureties 
was  affirmed  because  they  were  held  not  en- 
titled to  the  benefit  of  his  discharge.  We  think 
that  both  judgments  were  final,  and  that  both 
are  brought  under  review  by  the  writ  of  error. 

Another  reason  assigned  for  dismissal  is  that 
the  writ  of  error,  the  bond,  the  citation  and  the 
copy  of  the  writ  of  error  for  the  defendants 
were  not  seasonably  served  or  filed.  It  appears 
from  the  record  that  the  judgment  of  the  Su- 

greme  Court  was  rendered  on  the  81st  of  Octo- 
er,  1871.  and  on  the  10th  of  November,  1871, 
a  writ  of  error  was  issued,  returnable  on  the 
first  Monday  in  December,  and  was  served  by 
filing  in  the  clerk's  office.  The  writ  is  dated  on 
the  16th  of  October.  1871.  This  was  before  the 
judgment  was  affirmed,  and  is  obviously  a  mis- 
take. It  does  not,  however,  vitiate  the  writ. 
The  case  was  removed  by  service  on  the  10th 
of  November. 
The  citation  was  served  on  the  8d  of  Febru- 
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ary,  1872.  This  was  sufficient  to  advise  the  op- 
posite party  that  the  cause  had  been  removed  to 
this  court,  and  was  served  and  returned  within 
the  term. 

It  does  not,  however,  appear  from  the  record 
that  any  copy  of  the  writ  was  lodged,  for  the 
defendants  in  error,  in  the  clerk's  office  of  the 
Supreme  Court.  It  was  necessary  that  such  a 
copy  should  be  filed  within  ten  days  to  make 
the  writ  of  error  a  supersedeas.  A.  R.  Co.  v. 
//arm.  7  Wall.,  574[74U.  8.,  XIX..  100].  Nor 
does  it  appear  when  the  bond  was  allowed  and 
filed.  It  bears  date  of  the  10th  of  November. 
The  allowance  is  not  dated ;  nor  is  its  filing  noted. 

We  are  of  opinion,  therefore^  that  a  writ  of 
error  cannot  operate  as  supersedeas;  hut  the  mo- 
tion to  dismiss  must  be  denied. 

Cfted-lO  Wall.,  664;  80  Wall.,  168. 


ALBERT  L.  MO  WRY,  Complainant,  Appt., 

V. 

ASA  WHITNEY. 

(See  S.  C,  U  Wall.,  434-441.) 

Scire  facias  to  annul  patent — suit  in  equity — 
wJien  to  be  brought  by  the  gocemmeni  or  attor- 
ney general. 

*  1.  The  ancient  mode  of  annuUlnfr  or  repeallnir 
tho  KiDfir'8  patent  was  by  »clrc  feictajs,  generally 
broufrbt  in  chancery  where  the  record  of  the  in- 
strument was  found. 

2.  In  modem  times,  the  court  of  chancery  stttinir 
in  equity  entertained  a  similar  Jurisdiction  by  bill, 
when  the  ground  of  relief  is  fraud  in  obtainiiur  the 
patent:  and  in  this  country  it  is  the  usual  mode  in 
all  cases,  because  better  adapted  to  the  investiga- 
tion and  to  the  relief  to  be  administered. 

3.  But  scire  facias  could  only  be  sued  out  in  the 
English  court  by  the  King  and  his  i^ttomey-Gen- 
eral,  except  in  cases  where  two  patents  had  been 
granted  for  the  same  thing  to  dilrerent  individuals, 
and  the  16th  section  of  tho  Act  of  July  4, 1836,  con- 
cerning patents  for  invention8,l8  based  upon  anal- 
ogous principles. 

4.  Both  upon  this  authority  and  upon  sound  prin- 
ciple, no  Buit  can  be  brought  to  set  aside,  annul  or 
declare  void  a  patent  issued  by  the  government, 
except  in  the  clnss  of  cases  above  mentioned,  unless 
brought  in  the  name  of  the  government  or  by  the 
authority  or  permission  of  the  Attorney-GvnenU, 
so  as  to  be  under  his  control. 

[No.  147.] 
Argued  Mar.  rr,  1879.    Bedded  Apr.  £S,  187t. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Pennsyl- 
vania. 

The  case  is  stated  by  the  court. 

Messrs.  Charles  B.  Collier  and  A.  G.  Thur* 
man,  for  appellant: 

As  the  bill  charged  and  the  demurrer  con* 
fessed  that  the  extension  was  procured  by  fraud, 
the  extended  patent  must  be  regarded  as  void 
ab  initio  and  as  conferring  no  monopoly  upon 
the  patentee,  as  against  the  public  or  the  com- 
plainant. 

Notwithstanding  the  expiration  by  limitatioo 
of  Whitney's  patent,  prior  to  the  filing  of  the 
bill,  the  extended  patent,  uutil  declared  void  for 
fraud,  was  and  is  alive  and  in  effect  for  all  pur 

*  Head  notes  by  Ifr.  Justice  MrLLER. 

NoTB.— jPbr  what  patents  are  granted;  when  Ac- 
dared  void.  See  note  to  Evans  v.  Eaton,  16  U.  & 
(3  Wheat.),  464. 
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poses  of  suits  for  infriDgements  of  it  tHat  oc- 
curred during  its  existence. 

NecinB  v.  Johnwn,  3  Blatclif.,  80;  Pat.  Laws, 
Act  of  1870,  sec.  ftS. 

By  reason  of  tlie  fact  tliat  Whitney's  patent 
had  expired  prior  to  the  filing  of  1  he  complain- 
ant's bill,  the  Government  of  the  United  Stales 
was  neither  a  necessary  nor  a  proper  parly  to 
the  bill ;  and  by  reason  of  such  expiration,  the 
bin  could  not  have  been  maintained  in  the  name 
of  the  government,  it  having  no  Interest  in  the 
subject  matter  of  the  controversy. 

Bourne  v.  Goodyear,  9  Wall.,  811  (76  U.  8., 
XIX.,  786). 

The  complainant,  Mowry,  as  appears  on  the 
face  of  his  bill,  has  a  direct  and  personal  inter- 
est in  the  subject  matter  of  the  suit.  He  is  sued 
by  Whitney  for  an  alleged  infringement  of  said 
patent,  in  the  United  blatA  Circuit  Court  for 
the  Southern  District  of  Ohio.  He  cannot  avail 
himself  of  the  fraud  of  the  patentee  as  matter 
of  defense  to  the  suit  in  that  court,  and  in  that 
cause.  He  is  without  remedy  save  in  the  court 
and  according;  to  the  manner  in  which  he  has 
sought  it  by  this  proceeding. 

Bubber  Co.  v.  Goodyear,  9  Wall.,  788  (76  U. 
S..  XIX..  566);  Woody.  WiUiams,  1  Gilp.,  517; 
1  Robb,  Pat.  Cas.,  717. 

The  extension  of  the  patent  having  been,  con- 
fessedly, fraudulently  procured,  and  the  gov- 
ernment not  being  able  to  maintain  a  suit  in  re- 
lation to  the  patent,  by  reason  of  its  expiration, 
and  having  no  further  interest  in  it,  the  suit 
could  only  be  and  was  properly  brought  by  one 
who  had  a  continuing  interest  in  the  patent, 
and  whose  rights  were,  notwithstanding  its  ex- 
piration, affected  by  it. 

The  primary  -object  of  the  suit  is,  that  the 
complainant  may  be  relieved  from  a  prosecution 
which  is  >  contrary  to  equity  and  good  con- 
science; and  the  court  is  asked  to  find  and  declare 
that  the  patent,  having  been  procured  fraudu- 
lently, was  ipso  faeto,  void,  as  antecedent  to 
granting  the  relief  prayed  for. 

Afesfirg.  Henry  Baldwin,  Jr.,  B.  R.  Cur- 
tie  and  E.  W.  SUmghUm,  for  appellee: 

There  is  no  provision  of  law  for  any  such  pro- 
ceeding as  this  to  repeal  a  patent. 

Rubber  Co.  v.  Goodyear,  9  Wall,  788  (76  U. 
S.,  XIX.,  566). 

Any  proceeding  for  that  purpose  must  be  at 
the  instance  of  Uie  government.  Story,  Eq. 
PI.,  sec.  8. 

Instead  of  this  bill  being  filed  by  the  author- 
ity or  with  the  consent  of  the  government, 
it  is,  on  its  face,  filed  by  an  adjudged  infringer, 
against  a  patentee  whose  rights  he  has  invaded, 
and  whose  statute  remedy  he  now  seeks  to  en- 
join. 

The  bill  shows  that  the  extended  term  of  re- 
spondent's patent  expired  Apr.  24,  J 869,  while 
this  proceeding  was  not  commenced  until  Apr. 
7,  1870,  nearly  twelve  months  thereafter. 

There  is,  consequently,  no  equity  to  support 
this  application  to  set  the  extension  aside,  nor 
does  anything  remain  which  can  be  subject  of 
a  suit. 

Bournes.  Goodyear,  9  Wall.,  811  (76  U.  8., 
XIX.,  786);  Minnesota  Co.  v.  National  Co.,  3 
Wall,  8a:3  (70  U.  8.,  XVIIL,  42). 

Mr.  Justice  Miller  delivered  the  opinion  of 
the  court : 
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This  is  a  bill  in  chancery,  brought  to  set  aside 
and  annul  a  patent  for  an  Invention  which  was 
renewed  in  the  office  of  Commissioner  of  Pat- 
ents, on  the  ground  that,  in  making  the  exten- 
sion, the  commissioner  was  deceived  and  im- 
posed on  by  the  fraud  and  false  swearing  of  the 
patentee. 

The  suit  was  brought  in  the  Circuit  Court  for 
the  Eastern  District  of  Pennsylvania,  in  which 
the  defendant  resided,  by  Albert  L.  Mowry. 

The  patent  was  for  an  improvement  in  the 
process  of  annealing  car- wheels,  and  the  inter- 
est of  the  plaintiff  in  the  matter  is:  that,  before 
the  Hme  of  the  first  issue  of  the  defendants'  pat- 
ent had  expired,  plaintiff  had  b<%n  engaged  in 
the  same  business,  and  that  he  is  now  sued  by 
the  patentee  for  infringement  of  his  extended 
patent,  in  an  action  still  pending;  and  that,  in 
the  progress  of  the  investigations  necessary  to 
his  defense  of  that  suit,  he  discovered  the  fraud 
by  which  the  extension  was  obtained. 

The  bill  was  demurred  to,  and  the  demurrer 
sustained,  on  two  grounds: 

First.  That  the  extended  patent  had  expired, 
by  its  own  limitation,  before  the  bill  was  filed; 
and, 

Second.  That  the  complainant  could  not,  in 
his  own  right,  sustain  such  a  suit. 

As  regards  the  first  of  these  propositions  we 
do  not  deem  it  necessary  to  make  any  decision. 
When  a  case  arises  in  which  the  United  States, 
or  the  Attorney- General,  shall  initiate  a  suit  to 
have  a  patent  declared  null,  ab  initio,  which, 
though  no  longer  in  force  as  to  present  or  future 
infringements,  is  used  to  sustain  suits  for  in- 
fringements during  its  vitality,  the  question  will 
be  considered:  for  we  are  of  opinion  that  no  one 
but  the  government,  either  in  its  own  name  or 
the  name  of  its  appropriate  oflScer,  or  bv  some 
form  of  proceeding  which  gives  official  assur- 
ance of  the  sanction  of  the  proper  authority, 
can  institute  judicial  proceedings  for  the  pur- 
pose of  vacating  or  rescinding  the  patent  which 
the  government  has  issued  to  an  individual,  ex- 
cept in  the  cases  provided  for  in  section  16th  of 
the  Act  of  July  4.  1886. 

The  ancient  mode  of  doing  this  in  the  En- 
glish courts  was  by  scire  facias, and  three  classes 
of  cases  are  laid  down  in  which  this  may  be 
done. 

1 .  When  the  King  by  his  letters  patent  has  by 
different  patents  granted  the  same  thing  to  sev- 
eral persons,  the  first  patentee  shall  have  a  scire 
facias  to  repeal  the  second. 

2.  When  the  King  has  granted  a  thing  by 
false  suggestion,  he  may  by  scire  facias  repeal 
his  own  grant. 

8.  When  he  has  granted  that  which  by  law 
he  cannot  grant,  he  jure  regis,  and  for  the  ad- 
vancement of  justice  and  right,  may  have  a  sc^e 
facias  to  repeal  his  own  letters  patent.  4  Coke's 
Inst..  88;  Dyer,  197,  198,  276,  279. 

The  scire  facias  to  repeal  a  patent  was  brought 
in  chancery  where  the  patent  was  of  record. 
And  though  in  this  country  the  writ  of  scire 
facias  is  not  in  use  as  a  chancery  proceeding, 
the  nature  of  the  chancery  jurisdiction  and  its 
mode  of  proceeding  have  established  it  as  the 
appropriate  tribunal  for  the  annulling  of  a  grant 
or  patent  from  the  government.  This  is  settled 
so  far  as  this  court  is  concerned  by  the  case  of 
The  U.  8.  V.  Stone,  2  Wall,  525  [69  U.  8., 
XVII.,  765],  in  which  ft  is  said  that  the  bill  in 
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chancery  is  found  a  more  convenient  remedy. 
A  bill  of  this  character  was  also  sustained  in  the 
EnjcHsh  chancery  in  the  case  of  The  Atty  Gen. 
V.  Vernon,  1  Vern.,  277,  on  the  ground  of  the 
equitable  jurisdiction  in  matters  of  fraud.  And 
in  the  case  of  Jackson  v  LawUm,  10  Johns.,  24. 
ChaneeUai'KeTLt  says  that,  in  addition  to  the  writ 
of  Mire  facias  which  has  ceased  to  be  applicable 
with  us,  there  is  another  remedy  by  bill  in  the 
equity  side  of  the  court  of  chancery. 

It  will  be  observed  that  in  the  case  of  a  con- 
flict under  two  patents  granting  the  same  right, 
the  mre  faeias  may,  according  to  the  authori- 
ties cited,  be  brought  in  the  name  of  one  of  the 
patentees,  but  in  the  other  cases,  when  the  pat- 
ent was  obtained  by  a  fraud  upon  the  King,  by 
false  suggestion,  or  where  it  was  issued  without 
authority,  and  for  the  good  of  the  public  and 
right  and  justice  it  should  be  repealed,  the  writ 
is  to  issue  in  the  King's  name  or  his  attorney- 
general's.  It  is  also  said  that  when  a  patent  is 
granted  to  the  prejudice  of  the  subject, the  King, 
of  right,  is  to  permit  him  upon  his  petition  to 
use  his  name  for  the  repeal  of  it,  in  scire  facias 
at  the  King's  suit.  The  King  v.  Butler,  8  iLev., 
220. 

The  16th  section  of  the  Patent  Act  of  1886 
seems  to  have  in  view  the  same  distinction  made 
by  the  common  law  in  regard  to  annulling  pat- 
ents, for  while  it  authorizes  individuals  claim- 
ing under  conflicting  patents.or  one  Whose  claim 
to  a  patent  has  been  rejected  because  his  in- 
vention was  covered  by  a  patent  already  issued, 
to  try  the  conflicling  claim  in  chancery,  and 
authorizes  the  court  to  annul  or  set  aside  a  pat- 
ent so  far  as  ma^  be  found  necessary  to  protect 
the  right,  the  suit  by  individuals  is  limited  to 
that  class  of  cases.  And  it  is  provided  that  the 
decree  shall  be  of  no  validity  except  between 
the  parties  to  the  suit.  The  general  public  is 
left  to  the  protection  of  the  government  and  its 
officers. 

It  seems  reasonable  that  the  remedy  by  bill  in 
chancery ,  which  is  substituted  for  ih^adrefacias, 
should  have  the  like  limitation  in  its  use.  The 
reasons  for  requiring  official  authority  for  such 
a  proceeding  are  obvious.  1.  The  fraud,  if  one 
eiists.  has  been  practiced  on  the  government, 
and  as  the  party  injured,  it  is  the  appropriate 
party  to  assert  the  remedy  or  seek  relief.  2 
A  suit  by  an  individual  could  only  be  conclu- 
sive in  result  as  between  the  patentee  and  the 
party  suing,  and  it  would  remain  a  valid  instru- 
ment as  to  all  others.  8.  The  patentee  would 
or  might  be  subjected  to  innumerable  vexatious 
suits  to  set  aside  his  patent,  since  a  decree  in 
his  favor  in  one  suit  would  be  no  bar  to  a  suit 
by  another  party.  If,  on  the  other  hand,  an 
individual  finds  himself  injured,  either  specially 
or  as  a  part  of  the  general  public,  it  is  no  hara 
ship  to  require  him  to  satisfy  the  Attorney- 
General  that  the  case  is  one  in  which  the  gov- 
ernment ought  to  interfere  either  directly  by  in- 
stituting the  suit,  or  indirectly  by  authorizing 
the  use  of  its  name,  by  which  the  Attorney- 
Gtoeral  would  retain  such  control  of  the  mat 
ter  as  would  enable  him  to  prevent  oppression 
and  abuse  in  the  exercise  of  the  right  to  prose- 
cute such  a  suit. 

It  would  seriously  impair  the  value  of  the 
title  which  the  government  grants  after  regular 
proceedings  before  officers  appointed  for  the 
purpose,  ii  the  validity  of  the  instrument  by 
»«0 


which -the  grant  is  made  can  be  Impeadied  by 
anyone  whose  interest  may  be  affected  by  it, 
and  would  tend  to  discredit  the  authority  of  the 
government  in  such  matters. 

The  decree  of  the  Circuit  Court  sustaining  the 
demurrer  and  dismissing  the  bill  is,  thertfore,  of- 
firmed. 

ated-97  U.  8m  138 ;  8  DUI.,  128.  129;  18  Blatchf., 

384. 


ALBERT  L.  MO  WRY,  Defendant,  Appt., 

«. 
ASA  WHITNEY,  Cotnplainant,  Betpdi. 

(See  8.  Cm  U  WalU  SHMKSS.) 

Whitney* s  patent — wneUy  of—iUUity — Mowrp's 
patent — rule  of  damages — h9W  computed — in- 
terest on. 

1.  Whitney's  patent  for  an  ImprovemeDt  ia  the 
process  of  makinir  wheels  for  rail,  cars,  is  a  patent 
for  a  process,  not  for  a  combination. 

2.  The  novelty  of  the.  patentee's  iavention  la  not 
disproved  by  evidence  that  fflaaStOr  speculum  metal, 
or  even  other  iron  castings  nad  been  annealed  and 
slow  cooled,  prior  to  the  time  when  it  was  made. 

8.  The  defense  set  up,  that  the  patent  is  void  for 
want  of  novelty  of  invention.  Is  unsustalned. 

4.  The  patent  is  not  void  for  want  of  utility,  and 
the  specifloation  sufficiently  describes  the  process 
invented  and  claimed. 

5.  Howry's  patent  is  an  infrlnirement  of  Whit- 
ney's patent.  The  object  is  the  same  and  the  proc- 
ess or  mode  of  attaining  it  is«  substantially,  the 
same. 

6.  Whitney  is  not  entitled  to  recover  as  damages 
more  than  the  profits  actually  made  in  oonaequence 
of  the  use  of  his  process  in  the  manufacture  of 
wheels.  He  cannot  recover  the  profit  made  on  the 
entire  manufacture  of  the  wheeL 

7.  The  question  to  be  determined  ip  regard  to 
profits  is :  what  advantage  did  the  defendant  derive 
from  using  the  complainant's  invention  over  what 
he  had  in  using  other  processes  then  open  to  the 
public,  and  adequate  to  enable  him  tu  obtain  an 
equally  heneflcial  result  ?  The  fruits  of  that  ad- 
vantage are  his  profits. 

8.  Where  the  patent  la  for  an  entire  prooeas,  made 
up  of  several  constituents,  the  exclusive  use  of 
them  singly  is  not  secured  to  the  patentee  and  he 
cannot  prevent  others  from  using  them  singly. 

9.  The  defendant  should  not  have  been  oharged 
with  inten'St  before  the  final  decree  upon  the  prof- 
its. Interest  is  not  generally  allowable  upon  un- 
liquidated damages. 

[No.  148.] 
Argued  Mar.  28  ana  Apr.  1, 1S72.  Decided  Apr. 

S2,  187S. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Southern  District  of  Ohia 

The  case  is  stated  by  the  court. 

Messrs.  Charles  B,  Collier  and  A.  6. 
Thnmuuit  for  appellant: 

Whitney's  patent  is  invalid  for  want  of  nov- 
elty, his  process  being,  at  moat,  simply  tha  ap- 
plication of  a  well  known  process  to  a  porpose 
analogous  to  those  purposes  to  which,  long  an- 
terior to  hS  alleged  invention,  it  luid  been  ap- 
plied. 

Curt.  Pat.,  ed.  of  1867,  sees.  58,  06;  Homei. 
Abbott,  3  Story,  190;  Winans  ▼.  22.  R,  Cb..  2 
Story,  412;  Hotehkiss  v.  Greenwood,  11  How., 
24«;  Losh  v.  Hague,  Web.  Pat.  Caa.,  807;  Breok 
V.  Aston,  8  El.  <fe  Bl.,  478;  5.  C.  82  Law  Times. 
841 ;  Bush  v.  Jfbx,  26  Eng.  L.  &  £.,  464;  ^JL  C, 
(H.  of  L.),  38  Eng.  L.  &  E.,  1.  5. 

NOTK.—Distinction  beUtxen  inrentionn  and  pn^- 
tssesiwhen  latter  patented.  See  note  toCominirv. 
Burden,  56  U.  8.  (16  How  J,  2&& 
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Whitney's  patent  is  void  because  that  which 
is  described  and  claimed  therein  is  not  useful, 
inasmuch  as  such  process  would  destroy  the 
hardness  of  the  rim  know  as  the  "chill "  of  the 
wheels,  and  thus  matly  detract  from  the  use- 
fulness and  durability  of  the  wheels. 

A  "chill "  periphery  or  tread,  is  an  essential 
feature  to  a  car- wheel.  Whitney's  patent  desig- 
nates and  provides  for  such  degree  of  reheating 
as  will  destroy  the  "chill "  and  none  other  ("a 
little  below  that  at  which  fusion  commences  "). 

The  process,  as  conducted  by  the  defendant 
(appellant),  Mowry,  did  not  infringe  the  patent 
or  Whitney. 

The  measure  of  recovery,  whether  complain- 
ant's damaees  or  defendant's  profits  be  made 
the  standara,  is  not  the  same  when  the  inven- 
tion or  patent  covers  an  improvement  on  a  ma- 
chine or  process,  as  where  it  covers  the  entire 
machine  or  process. 

Seymour  v.  MeCarmiek,  16  How.,  480;  Mb- 
Ck/rmick  v.  Seymour^  3  filatdif.,  211;  Seymour 
V.  MeCormiek,  19  How.,  96 (60  U.  8.,  XV.,  657); 
Burdea  v.  Denig,  2  Fish.  Pat.  Cas.,  595;  Ser- 
reU  V.  OoUint,  1  Fish.  Pat.  Cas.,  297;  Suffolk 
Mfg,  Oo,  V.  ffayden,  8  Wall..  815  (70  U.  B., 
XVIU.,  76);  a6  V.  Daniels,  1  Fish.,  879;  WhU- 
neuY,  Afawry,  8  Fish.  Pat.  Cas.,  167. 

When  the  patent  is  for  an  improvement  only, 
whether  its  subject-matter  be  a  machine  or  a 
process,  the  recovery  is  measured  by  the  in- 
creased value  given  to  the  machine  or  process 
by  the  '  'improvement "  which  is  engrafted  upon 
it. 

Whitney's  invention  and  patent  does  not  cov- 
er, either  the  entire  manufacturing  arts  or  proc- 
esses by  which  the  perfected  product  is  pro- 
duced, or  the  product  itself  as  a  new  article  of 
manufacture;  but  embraces  only  an  improve- 
ment in  one  of  the  several  processes  entering 
into  the  fabrication  or  manufacture  of  the  arti- 
cle. 

In  the  use  of  the  reheating  element  determin 
ing  the  fact  of  infringement,  the  inquiry  is :  what 
proportion  of  Mo  wry 's  aggregate  profit  was  due 
to  or  derived  from  the  use  of  such  element? 

Seymour  v.  MeOormiek,  16  How  ,  480;  Bur- 
dell  V.  Denig,  2  Fish.  Pat.  Cas.,  595;  WhUney 
V.  Motery  (Record),  8  Fish.  Pat.  Cas.,  157. 

Whitney,  to  entitle  himself  to  a  recovery  of 
more  than  nominal  damages,  assuming  infringe- 
ment, must  prove  either  that  he  has  been  dam- 
aged, lost  money  by  the  infringement,  or  that 
Mo¥ny  has  gained  money  thereby ;  he  proves 
neither. 

In  computing  damages  or  profits,  interest  is 
not  to  be  allowed  except  from  date  of  decree. 

SiUby  V.  Fbote,  20  How.,  878(61  U.  S..  XV., 
958);  LeEoy  V,  Tatham,  22  How.,  182  (63  U. 
8.,  XVI.,  866). 

Meetn.  B.  R.  Curtis,  E.  W.  Stouf  hton 
and  Henry  Baldwin,  Jr,,  for  appellee. 

Mr,  Juitiee  Strong  delivered  the  opinion  of 
the  court: 

The  patent  of  the  complainant,  first  granted 
to  him  on  the  25th  of  April,  1848,  and  extended 
for  seven  years  from  the  25th  of  April,  1862, 
was  for  a  new  and  useful  improvement  in  the 
process  of  manufacturing  cast  iron  railroad 
wheels.  The  specification  states  the  improve- 
ment to  consist  in  taking  railroad  wheels  from 
the  molds  in  which  they  are  ordinarily  cast,  as 

t3ee  14  Wall.  U.  S.,  Book  20, 


soon  after  being  cast  as  they  are  sufficiently  cool 
to  be  strong  enough  to  be  moved  with  safety, 
or  before  they  have  become  so  much  cooled  as 
to  produce  any  considerable  inherent  strain  be- 
tween the  thin  and  thick  parts,  and  putting  them 
in  this  state  into  a  furnace  or  chamber  that  has 
been  previouslv  heated  to  a  temperature  as  hixh 
as  that  of  the  wheels  when  taken  from  the  molds. 
As  soon  as  they  are  deposited  in  this  furnace  or 
chamber,  the  opening  through  which  they  have 
passed  is  closed,  and  the  temperature  of  the  fur- 
nace or  diamber  and  its  contents  is  gradually 
raised  to  a  point  a  little  below  that  at  which  fu- 
sion commences,  when  all  the  avenues  to  and 
from  the  interior  are  closed  and  the  whole  mass 
is  left  to  cool  no  faster  than  the  heat  it  contains 
permeates  through  and  radiates  from  the  exte- 
rior surface  of  which  it  is  composed.  By  this 
process  all  parts  of  each  wheel  are  raised  to  the 
same  temperature,  and  the  heat  they  contain  can 
only  pass  off  through  the  medium  of  the  con- 
fined atmosphere  that  intervenes  between  them 
and  the  walls  of  the  furnace  or  chamber.  Con- 
sequently, the  thinnest  and  thickest  parts  cool 
and  shrink  simultaneously  together,  which  re- 
lieves them  from  all  inherent  strain  whatever 
when  cold. 

The  mode  of  constructing  and  relating  as 
well  as  heating  the  furnace  used  by  ue  patentee 
IB  then  descri^;  but  it  is  stated  that  the  heat 
required  to  perform  the  process  may  be  obtained 
by  the  use  of  any  other  fuel,  or  may  be  taken 
from  the  furnace  in  which  the  metal  is  melted 
to  form  the  wheels.  This  is  followed  by  a  de- 
scription of  some  of  the  advantages  resulting 
from  the  process  and  a  disclaimer  by  the  pat- 
entee, of  hiB  being  the  inventor  of  annealing 
castings  made  of  iron  or  other  metal,  when  done 
in  the  ordinary  way,  or  of  his  beinx  the  invent- 
or of  any  particular  form  or  kind  of  furnace 
in  which  to  perform  the  process.  The  claim  is 
then  set  forth  as  follows:  **But  what  I  declaim 
as  my  invention,  and  desire  to  secure  by  letters 
patent,  is  the  process  of  prolonging  the  time  of 
cooling,  in  connection  with  annealing  railroad 
wheels  in  the  manner  above  described;  that  is 
to  say,  the  taking  them  from  the  molds  in  which 
they  are  cast,  before  they  have  become  so  much 
cooled  as  to  produce  such  inherent  strain  on 
any  part  as  to  impair  its  ultimate  strength,  and 
immediately  after  bein^  thus  taken  from  the 
molds,  depositing  them  in  a  previously  heated 
furnace  or  cham&r,  so  constructed,  of  such  ma- 
terials, and  subject  to  such  control,  that  the  tem- 
perature of  all  parts  of  the  wheels  deposited 
therein  may  be  raised  to  the  same  point  (say,  a 
little  below  that  at  which  fusion  commences), 
when  they  are  allowed  to  cool  so  fast  and  no 
faster  than  is  necessanr  for  every  part  of  each 
wheel  to  cool  and  snrink  simultaneously  to- 
gether, and  no  part  before  another." 

It  is  for  an  alleged  infringement  of  this  pat- 
ent that  the  complainant's  bul  was  filed,  and  the 
defenses  set  up  to  the  complainant's  bill  for  an 
infringement  are,  that  the  patent  is  void  for 
want  of  novelty  in  the  invention,  and  for  want 
of  utilitv.  and  also  that  it  has  not  been  infringed 
by  the  defendant. 

To  determine  how  far  these  defenses  are  sus- 
tained it  is  important  to  have  a  clear  apprehen- 
sion of  the  state  of  the  art  when  the  patent  was 
granted,  and  of  the  invention  which  it  was  in- 
tended to  secure  to  the  patentee.  Prior  to  the 
64  861 
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2d  of  August,  1847,  cast  Iron  railroad  wheels 
had  been  cast,  and  cast  in  chills,  that  is:  they 
had  been  cast  in  sand  molds  with  an  outer  cir- 
cumference of  iron.  The  effect  of  this  outer 
circumference  was  to  produce  a  more  rapid  chill 
on  the  periphery  of  the  wheel,  thereby  crystal- 
lizing and  hardening  it,  so  that  the  wheel  was 
made  stronger,  and  more  capable  of  resisting 
the  friction  of  the  rails.  But  the  parts  of  the 
wheel  were  of  different  thicknesses.  The  hub 
and  the  rim  were  much  thicker  than  the  plate 
which  connected  them  and,  of  course,  they 
cooled  after  casting  more  slowly  than  the  plate. 
The  consequence  of  this  unequal  cooling  was 
to  produce  a  strain  between  the  thick  and  thin 
pans  that  ^atly  impaired  the  strength  of  the 
wheel.  Various  dfevlces  had  been  made  to  guard 
against  or  to  remedy  the  mischief  resulting 
from  this  inherent  ana  ineyitable  strain,  caused 
by  unequal  contraction  in  cooling.  The  most 
common  of  these,  perhaps,  was  casting  Uie 
wheel  with  the  hub  in  sections,  in  order  that  the 
sections  might  accommodate  themselyes  to  the 
contraction  of  the  plate.  But  this  was  expen- 
sive. It  required  the  open  space  between  the 
sections  to  be  filled  up  with  other  meted,  and 
^nerally  it  required  the  hub  to  be  hooped.  It 
IS  unnecessary,  however,  to  describe  these  de- 
vices. It  does  not  appear  that  in  any  of  them 
the  idea  existed  of  making  a  car- wheel  with 
chilled  tread,  straight  plates  and  solid  hub,  an 
nealed  and  cooled  so  as  to  leave  it  uninjured  by 
the  strain  attendant  upon  the  unequal  cooling 
of  the  thick  and  thin  parts.  Annealing  some 
kinds  of  castings  was  known  and  practiced  be- 
fore 1847.  This  is  abundantly  proved  by  Uie 
witnesses,  and  various  modes  of  annealing  plain 
castings  had  been  described  by  scientific  writers 
both  in  this  country  and  abroad,  before  that 
time.  But  there  is  no  evidence  that  we  have 
been  able  to  discover  that  cast  iron  car- wheels 
had  ever  been  subiected  to  an  annealing  process, 
in  connection  with  slow  oooline,  before  the 
process  was  discovered  or  invented  by  Whitney. 
In  all  the  experiments  made  for  ann^ing  other 
castings  the  object  sought  was  different,  and  in 
them  all,  as  well  as  in  the  process  described  in 
the  publications  given  in  evidence,  the  effect 
upon  the  anuealed  metal  or  glass  was  not  to 
leave  them  in  the  condition  in  which  it  was 
sought  to  briug  car-wheels,  with  the  crystalliza- 
tion or  chill  of  the  periphery  unimpaired,  and 
the  plate  or  thin  part  unaffected  by  strain. 
Cast-iron  railroad  wheels  are  castings  of  a  pe- 
culiar kind.  The  methods  of  slow  cooling,  or 
of  annealiDg  and  slow  cooling,  which  were  ap- 
plied to  other  castiugs  before  1847,  were  not 
adapted  to  their  peculiarities,  or  to  what  they 
needed.  They  are  not  homogeneous  through- 
out. They  are  of  different  Uiickness  in  their 
several  parts,  and  hardened  at  the  tread,  while 
the  plate  and  hub  are  not  crystallized,  but  are 
soft  and  tough.  These  different  qualities  ot  the 
different  parts  it  is  necessary  to  preserve,  and 
what  was  needed  when  Whitney's  invention 
was  made,  was  to  preserve  them,  and  at  the 
same  lime  relieve  against  any  strain,  caused 
by  unequal  cooling,  which  might  impair  the 
strength  of  the  wheel. 

If  now  we  proceed  to  inquire  what  Whitney's 
alleged  invention  was,  as  described  in  his  speci- 
ficHiion  and  claim,  it  will  be  seen  that  it  was  a 
process,  not  to  make  a  car- wheel  nor  to  destroy 
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any  of  the  advantages  which  had  already  been 
secured,  but  to  add  another.  Its  avowed  obj|ect 
was  to  obtain  a  new  value,  or  rather  exemption 
from  imperfection.  It  was  to  remedy  the  evil 
of  strain  resulting  from  the  more  rapid  cooling 
of  one  part  of  the  wheel  than  the  cooling  of  the 
other  parts.  And  this  was  sought  to  be  ao> 
complished  by  a  process  that  insured  the  cool- 
ing of  all  parts,  both  the  thick  and  the  thin, 
with  equal  slowness.  The  process  consists  of 
several  parts.  The  first  is  taking  the  wheels 
from  the  molds  after  the  melted  iron  has  been 
run  into  the  molds,  before  they  become  so 
much  cooled  as  to  produce  strain  on  ^y  part 
BuflSdent  to  impair  their  ultimate  strength.  The 
second  is  placins  the  wheels,  immediately  after 
their  removal,  m  a  furnace  or  chamber  pre- 
viously heated  to  about  the  temperature  of  the 
wheels  when  taken  from  the  molds,  the  heat 
in  the  furnace  being  subject  to  control.  The 
third  is  applying  heat  until  the  temperature  of 
all  parts  of  the  wheels  shall  lU^n  be  raised  to 
the  samepoint(indefinitely  said  to  be  a  little  be 
low  that  at  which  fusion  commences).  The 
fourth  and  last  stage  in  the  process  is  allowing 
the  wheels  after  they  have  been  thus  reheated, 
to  cool  so  fast  as,  and  no  faster  than,  is  neces- 
sary for  every  part  of  each  wheel  to  cool  and 
shrink  simultaneously  together,  and  no  one  part 
before  another.  It  is,  therefore,  a  patent  for  a 
process,  not  for  a  combination.  Neither  as  a 
whole  nor  in  parts  can  it  be  considered  without 
reference  to  the  ultimate  object  in  view,  which 
was  to  retard  cooling  by  a  second  application  of 
heat  supplied  until  all  parts  of  the  wheel  are 
raised  to  the  same  temperature,  and  then  per- 
mit the  heat  to  subside  so  gradually  that  the 
cooling  of  the  parts  shall  not  only  commence  at 
the  same  point  of  temperature,  higher  than  that 
where  hurtful  strain  beffins,  but  shall  continue 
equable  till  all  artificisd  heat  ceases.  The  re- 
moval from  the  molds  to  the  furnace  or  cham- 
ber, the  removal  at  the  time  described,  before 
the  incipient  strain  has  become  permanoitly 
hurtful,  and  to  a  place  where  more  heat  may  be 
applied,  and  where  the  heat  can  be  under  con- 
trol, are  parts  of  the  process  to  secure  ecjuable 
cooling  during  the  time  when  cooling  without 
such  appliances  is  likely  to  produce  straia  and 
consequent  weakness.  It  is  apparent  that  this 
is  more  than  a  process  for  annealing.  That  is 
included,  it  is  true,  but  it  is  only  a  small  part. 
It  is  applying  foreign  heat  to  a  hot  chilled 
wheel,  at  the  point  of  time  when  it  has  reached 
a  particular  sti^  of  cooling,  by  means  of  such 
foreign  heat  bringing  the  whole  casting  up  to  a 
higher  a9d  uniform  temperature,  and  maintain- 
ing an  eouable  abatement  of  heat  in  a  furnace 
or  chamber  under  the  control  of  the  operator. 
We  have  sought  in  vain  through  the  proof  sub- 
mitted in  this  case,  for  any  satisfactory  evi- 
dence that  this  process  was  known  before  1847. 
when  Whitney  commenced  it,  or  that  anything 
equivalent  to  the  process  was  known.  Cer- 
tainly nothing  of  the  kind  had  ever  been  ap- 
Elied  to  cast  Iron  railroad  wheels,  and,  as  we 
ave  seen,  they  are  castings  of  a  peculiar  charac- 
ter, not  admitting  of  the  treatment  that  may  be 
applied  to  other  castings.  What  they  needed 
was  (what  was  substantially  described  by  one 
of  the  witnesses),  the  discovery  of  the  fact  that 
the  chilled  cast  iron,  constituting  one  part  of  ibe 
wheel,  could  be  subjected  to  hcai  less  than  th^t 
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which  would  cause  fusion,  without  producing 
any  material  effect  upon  its  hardness,  while  the 
cooling  of  other  parts  of  the  wheel  could  be  so 
prolonged  by  applying  that  heat  externally,  as 
to  enable  alj  parts  to  cool  without  beins'sub- 
jected  to  the  strain  attendant  on  unequal  con- 
traction and.  in  addition  to  the  discovery,  the^ 
needed  the  invention  of  a  process  by  which  it 
could  be  practically  carried  out.  Such  a  dis- 
covery and  such  a  process  were  needed  for  no 
other  castings.  The  novelty  of  the  patentee's 
invention  is  not  therefore  disproved  by  evidence 
that  glass,  or  speculum  metal,  or  even  other  iron 
castings  had  Been  annealed  and  slow  cooled, 
prior  to  Uie  time  when  it  was  made.  Of  this 
there  is  very  considerable  evidence  both  in  the 
testimony  of  witnesses  and  printed  publica- 
tions. The  specification  disclaims  invention  of 
annealing  iron  castings  done  in  the  ordinary 
mode,  ft  claims  annealing  when  applied  to 
cast  iron  railroad  wheels,  in  the  mode  or  by  the 
process  described.  It  is  not, therefore,  merely  an 
old  contrivance  or  process  applied  to  a  new 
object,  a  case  of  double  use.  A  new  and  previous- 
ly unknown  result  is  obtained,  namely:  the 
relief  of  the  plate  of  the  wheels  from  inherent 
strain  without  impairing  the  chilled  tread,  a 
result  which,  though  anxiously  sought,  had  not 
been  obtained  before  Whitney's  invention.  We 
are, therefore,  of  opinion  that  the  defense  set  up 
that  the  patent  was  void  for  want  of  novelty  of 
invention  is  unsustained. 

The  validity  of  the  invention  is  next  assailed 
for  the  reason  that  the  process  described  in  it, 
and  claimed,  is  denied  to  be  useful,  because  it 
would  destroy  the  hardness  of  the  rim,  or  tread 
of  the  car- wheel  known  as  the  chill,  and  thus 
greatly  detract  from  the  durability  and  useful- 
ness of  the  wheels. 

It  is  undoubtedly  true  that  a  chilled  periph- 
ery or  tread  is  essential  to  the  usefulness  of  a 
car- wheel.  Indeed,  the  evidence  is,  that  when- 
ever car  wheels  are  spoken  of,  wheels  with 
chilled  tread  are  meant,  and  any  process  which 
destroys  the  chill  must  render  them  valueless 
for  the  purposes  for  which  they  are  needed. 

It  is  also  true  that  the  fusing  point  of  cast 
iron  is  in  the  neighborhood  of  2786  degrees  of 
Fahrenheit,  twelve  or  fifteen  hundred  degrees 
above  the  point  at  which,  according  to  the  evi- 
dence, the  chill  of  the  tread  of  a  car- wheel  would 
be  destroyed.  If,  therefore,  the  process  patented 
to  Whitney  requires,  after  the  removal  of  the 
wheel  to  the  heated  furnace  or  chamber,  the 
application  of  a  degree  of  heat  closely  approx- 
imating the  point  of  fusion,  it  must  be  con- 
ceded uiat  instead  of  bein^  beneficial  it  is  posi- 
tively hurtful.  And  tliis  is  what  is  contended 
b^  the  appellant.  The  objection  seems  to  be 
aimed  at  the  sufficiency  of  the  description  of 
the  patentee's  invention,  which  it  is  abundantly 
proved  he  practiced  successfully  through  many 
years,  rather  than  at  its  utility.  Whitney  con- 
ceived a  process  and  practiced  it.  That  process 
may  have  been  a  highly  useful  invention  and, 
therefore,  patentable,  and  yet  he  may  have 
failed  so  to  describe  it  as  to  teach  the  public 
how  to  practice  it.  The  law  requires  every  in- 
ventor, before  he  can  receive  a  patent,  to  fur- 
nish a  specification  or  a  written  description  of 
his  invention  or  discovery,  and  of  the  manner 
and  process  of  making,  constructing,  using  and 
compounding  the  same,  in  such  full,  clear  and 
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exact  terms,  avoiding  unnecessary  prolixity,  as 
to  enable  any  person  skilled  in  the  art  or  science 
to  which  it  appertains,  or  with  which  it  is  most 
nearly  connected,  to  make,  construct,  com- 
pound and  use  the  same.  The  specification, 
then,  is  to  be  addressed  to  those  skilled  in  the 
art,  and  is  to  be  comprehensible  by  them.  It 
may  be  sufficient,  Hiough  the  unskilled  may  not 
be  able  to  father  from  it  how  to  use  the  inven- 
tion. And  it  is  evident  that  the  deflniteness  of 
a  specification  must  vary  with  the  nature  of  its 
subject.  Addressed  as  it  is  to  those  skilled  in 
the  art,  it  may  leave  something  to  their  skill  in 
applying  the  invention,  but  it  should  not  mis- 
lead them.  The  objection  here  is  that  in  de- 
scribing the  degree  of  heat  to  be  applied  after 
the  wheels  have  been  deposited  in  the  heated 
chamber,  the  patentee  states  it  to  be  such  that 
the  temperature  of  all  parts  of  the  wheels  "may 
be  ridsed  to  the  same  point  (say  a  little  below 
that  at  which  fusion  commences),"  and  the  de- 
fendant insists  that  this  amounts  to  a  direction 
to  raise  the  heat  to  a  degree  that  must  destroy 
the  chill  of  the  tread,  and  thus  render  the  cast- 
ing valueless  as  a  railroad  car- wheel.  But  it  is 
obvious  that  only  vague  and  uncertain  direc- 
tions could  have  been  eiven  respecting  the  ex- 
tent to  which  the  heat  is  necessary  to  be  raised. 
It  must  differ  with  the  difference  in  the  prog- 
ress of  cooling  which  has  taken  place  before  the 
wheels  are  removed  from  the  molds.  The  proc- 
ess requires  t^is  removal  before  they  have  be- 
come so  much  cooled  as  to  produce  such  inherent 
strain  on  any  part  as  to  impair  its  ultimate 
strength.  Precisely  when  such  a  strain  begins 
cannot  be  known.  Cooling  commences  the  in- 
stant the  casting  is  made,  and  with  cooling 
commences  contraction,  and  strain  must  soon 
follow.  Plainly,  it  is  impossible  to  describe  the 
point  of  time  when  the  strain  has  proceeded  so 
far  as  to  impair  the  ultimate  strength  of  any 
part  of  the  wheel.  That,  in  the  nature  of 
things,  must  be  left  to  the  judgment  of  the 
operator.  But  before  that  time  the  strain  may 
be  checked,  and  this  is  what  is  contemplated 
by  raising  the  temperature  of  all  parts  of  the 
wheel  to  the  same  point  or  degree.  The  mo- 
ment that  is  done  the  strain  ceases,  and  the 
primary  object  of  the  patentee's  process  is  ac- 
complished. The  state  of  things  is  reproduced 
which  existed  before  the  contraction  and  at- 
tendant strain  began,  when  the  slow  cooling  is 
allowed  to  follow  in  an  atmosphere  so  heated 
and  regulated  that  each  part  of  the  wheel  loses 
its  heat  at  an  equal  pace  with  all  others. 

Now,  anyone  skilled  in  making  cast-iron  rail- 
road car  wheels  in  view  of  this  specification 
must  see  that  the  object  of  the  process  is  to  re- 
lieve from  and  guard  against  hurtful  strain, 
without  destroying  the  chill,  and  that  heat  is 
applied  only  for  purpose.  It  requires  no  par- 
ticular science  or  skill  to  enable  an  operator  to 
perceive  that  the  moment  all  parts  of  the  wheel 
are  raised  from  a  point  above  where  serious 
strain  begins,  and  where  yet  the  thick  and  thin 
parts  are  in  different  stashes  of  cooling,  to  a 
stage  where  the  degree  oi  temperature  of  all 
parts  is  the  same,  and  above  the  degree  where 
serious  strain  commenced,  the  thing  sought  has 
been  attained.  Then  the  avowed  purpose  of 
the  inventor  has  been  accomplished.  It  would 
be  most  unreasonable  to  read  the  directions  of 
Uie  specification  without  reference  to  the  object 
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which  they  profess  to  have  in  view.  The  evi- 
dence is  that  the  chill  is  formed  while  the  cast- 
ing; is  in  the  mold,  and  that  the  hurtful  strains 
commence  after  the  formation  of  the  chill.  In- 
deed, it  is  manifest  there  can  be  no  strain  until 
the  chill  is  complete.  It  must  be,  therefore, 
that  all  the  heat  which  is  needed  to  relieve 
from  the  strain  is  that  which  suffices  to  raise 
the  temperature  of  the  thin  part,  or  plate,  to  the 
degree  at  which  the  strain  commenced — a  lower 
temperature  than  that  which  existed  when  the 
chill  was  formed.  Hence  an  operator,  in  follow- 
ing the  directions  of  the  specification,  would  be 
taught  by  his  practical  knowledge  that  thcf  in- 
stant all  parts  of  the  wheel  had  oeen  heated  to 
that  temperature  no  more  heat  was  needed. 

And  we  do  not  think  it  a  fair  construction  of 
the  patentee's  language  to  hold  that  it  requires 
the  heat  to  be  raised  in  all  cases  to  a  degree 
only  a  little  below  the  point  of  fusion.  He 
does  not  attempt  to  give  any  more  definite  di- 
rection than  that  all  parts  of  the  wheel  must 
be  raised  to  the  same  temperature,  suggesting 
in  a  parenthesis  *'(say,  a  little  below  that  at 
which  fusion  commences)."  He  fixes  a  maxi- 
mum. The  heat  must  not  reach  the  point  of 
fusion,  and  the  prescribed  minimum  is  that 
degree  where  the  heat  of  the  different  parts  of 
the  wheel  is  equal.  Within  those  limits  the  de 
gree  is  left  to  the  judgment  of  the  operator,  and 
within  those  limits  it  is  clear  from  the  evidence 
that  the  process  may  be  applied  without  injury 
to  (he  chill.  The  proof  is  that  it  has  been  suc- 
cessfully applied  in  the  manufacture  of  a  vast 
number  of  wheels,  and  that  failure  has  been 
very  rare. 

There  are  some  witnesses  who  have  testified 
that  the  Whitney  process,  as  they  understand  it, 
would  destroy  the  chill  of  the  wheel.  But  they 
explain  their  understanding  to  be  that  the 
wheels  are  to  be  reheated  to  a  degree  far  beyond 
what  is  required  to  relieve  from  strain,  and  thus 
heated  for  no  purpose.  They  keep  in  sight  the 
maximum  limit,  and  approach  near  to  that, 
overlooking  entirely  the  minimum,  and  dis- 
regarding the  single  object  of  the  process, 
namely :  relief,  of  the  plate  or  thin  part  of  the 
wheel,  from  the  strain  caused  by  unequal  con- 
traction. 

We  are,  therefore,  of  opinion  that  the  patent 
is  not  void  for  want  of  utility,  and  that  the 
specification  sufficiently  describes  the  process 
invented  and  claimed. 

The  remaining  defense  is  a  denial  that  the 
process  conducted  by  the  defendant  is  an  in- 
fringement of  Whitney's  patent. 

What  the  process  of  the  defendant  was  is 
clearly  set  out  in  a  patent  which  he  obtained 
on  the  7th  of  Mav,  1861.  It  consists  in  placing 
in  a  pit  the  wheels  as  they  are  turned  out  of  the 
molds  red  hot,  with  a  layer  of  charcoal  beneath 
the  lowest  wheel,  and  a  layer  between  each 
wheel  as  well  as  above  the  uppermost,  and 
covering  the  pit  with  a  perforated  metal  plate. 
The  charcoal  is  ignited  by  the  hot  wheels,  and 
just  sufficient  air  is  admitted  to  effect  combus- 
tion of  the  coal.  Thus  the  wheels  are  reheated 
and  permitted  gradually  to  cool.  There  are 
some  minor  details  which  it  is  unnecessary  to 
mention.  So  far  as  relates  to  reheating  the 
wheels  and  retarding  the  cooling  by  the  ap- 
plication of  additional  heat,  it  is  obvious  that 
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the  process  is  substantially  the  same  as  that 
covered  by  the  complainant's  patent.  The  ob- 
ject is  the  same  and  the  mode  of  attaining  it  is, 
m  substance,  the  same.  The  purpose  of  the 
charcoal  interlaid  with  the  wheels  &  avowed  to 
be  to  heat  them  in  the  pit  to  a  proper  tempera- 
ture, prolonging  the  heat  and  permitting  them 
to  cool  gradually  in  a  given  time  said  to  be 
seventy-two  hours,  more  or  less,  as  may  be 
found  necessary  for  the  annealing  operation. 
The  rapidity  of  combustion  of  the  charcoal  is 
regulated  by  a  damper  in  the  flue.  And  this 
process  is  followed,  as  the  specification  explains, 
that  the  different  parts  of  the  wheels  may  ad- 
just themselves  to  each  other,  and  accommo- 
date the  unequal  contraction  which  results  from 
the  process  of  chillUig.  It  is  under  this  patent, 
and  in  accordance  with  its  directions,  that  the 
defendant  has  prepared  his  car- wheels  for  mar- 
ket. As  the  object  of  the  patentees  is  the  same, 
relief  from  the  strain  incident  to  unequal  con- 
traction, the  only  inquiry  is  whether  the  object 
is  attained  by  substantially  the  same  means. 
The  idea  of  Whitney  was,  undoubtedly,  arrest- 
ing contraction  before  any  remediless  strain  bad 
commenced,  and  regulating  the  progreas  of 
cooling  so  that  all  pans  of  the  wheel  may  main- 
tain an  equal  temperature  at  all  stages  of  cool- 
ing. Manifestly  the  process  of  the  defendant 
embodied  the  same  idea,  and  carried  it  out  by 
means  identical  in  principle.  It  reheats  the 
wheels  when  removed  from  the  molds  to  the 
chamber  or  pit.  It  prolongs  the  cooling  in  con- 
nection with  the  reheating,  and  it  subjects  the 
rapidity  of  cooling  to  control  of  the  operator. 
The  form  or  structure  of  the  furnace,  chamber 
or  pit,  is  not  claimed  by  either  patentee. 

It  hardly  seems  necessary  to  resort  to  the 
opinions  of  experts  in  order  to  reach  the  con- 
clusion that  the  process  of  the  defendant  is  only 
formally  different  from  that  of  Whitney,  while 
the  essential  element  of  the  two  processes  Is  the 
same.  But  the  testimony  of  the  experts  ex- 
amined, taken  as  a  whole,  clearlv  supports  such 
a  conclusion.  It  is  true  some  of  the  witnesses 
testify  that  in  their  opinion  the  processes  are 
different;  but  when  they  attempt  to  describe 
the  difference  they  point  out  only  matters 
which  are  merely  formal,  only  variances  In  the 
mode  of  using  the  same  process.  On  the  other 
hand,  several  witnesses,  entirely  competent  to 
apprehend  the  principle  of  the  invention  and 
the  devices  for  practically  using  it,have  testified 
that  the  processes  of  the  defendant  and  of  the 
complainant  are  substantially  the  same  in  prin- 
ciple, mode  of  operation,  and  in  the  effect  pro- 
duced. We  must,  therefore,  conclude  that  the 
charge  of  infringement  made  in  the  bill  has 
been  sustained,  and  that  the  complainant  was 
entitled  to  a  decree  for  an  injunction  and  an 
account. 

We  come  next  to  the  consideration  of  the  ac- 
count stated  by  the  master  and  confirmed  by 
the  circuit  court. 

The  master  reported  that  Mowry.  the  defend- 
ant, used  Whitney's  process  in  the  manufacture 
of  19,819  wheels,  and  the  account  has  been 
stated  on  that  basis.  For  the  use  of  the  process 
in  making  these  wheels  the  defendant  has  been 
charged  with  $91,501.86  as  profits  made  by 
him  (more  than  $4.60  on  each  wheel),  besides 
$19,984.31  interest  upon  such  profits  to  the  fint 
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day  of  August,  1868,  and  the  further  sum  of 
$10.980.;S2.  being  interest  from  August  1, 1868, 
to  August  1. 1870. 

It  is  very  obvious,  in  view  of  the  evidence  in 
the  case,  that  the  account  has  been  erroneously 
stated.  The  patentee  himself,  in  1862,  when 
applying  for  an  extension  of  his  patent,  stated, 
under  oath,  that  he  believed  there  was  no  es- 
sential difference  in  the  cost,  per  pound,  of  mak- 
ing cast  iron  chilled  car-wheels  of  the  various 
patterns,  and  by  the  different  modes  in  use,  pro- 
vided the  same  skill  and  system  controlled  the 
manufacture;  that  bv  his  process  he  was  en- 
abled to  make  them  lighter  than  those  made  in 
any  other  way  for  a  similar  service  and,  there- 
fore, could  afford  to  sell  them  at  tiie  same  price 
per  wheel  as  other  makers,  and  save  the  cost  of 
the  difference  in  weight ;  that  this  saving  of  metal 
he  deemed  to  measure  the  essential  advantage 
he  had  over  his  competitors,  and  also  the  profits 
arising  from  his  patent,  and  he  estimated  that 
ten  pounds  per  wheel  would  be  a  fair  average 
of  the  metal  saved  by  his  process.  If  he  was 
correct  in  this  statement  the  profits  arising 
from  the  use  of  his  patent  in  manufacturing 
19,819  wheels  (valuing  iron  at  the  price  proved 
to  have  been  paid  for  it  by  the  defendant)  must 
have  been  less  than  $5,500,  instead  of  over  $81,- 
000,  decreed  in  the  circuit  court — about  thirty 
cents  per  wheel,  instead  of  $4.60.  It  is  not  an 
unfair  presumption  that  if  the  profit  to  the  pat- 
entee was  no  greater  than  he  claimed  it  was, 
it  could  not  have  been  more  when  the  inven- 
tion was  used  by  an  infringer.  Now,  it  is  clear 
that  Whitney  is  not  entitled  to  receive  more 
than  the  profits  actually  made  in  consequence 
of  the  uee  of  his  process  in  the  manufacture  of 
the  19,819  wheels.  It  is  the  additional  advan- 
tage the  defendant  derived  from  the  process — 
advantage  beyond  what  he  had  without  it — for 
which  he  must  account.  But  he  has  been  held 
liable  far  above  this.  The  master  reported,  in 
the  first  instance,  the  difference  between  the 
cost  of  the  wheels  and  the  price  for  which  they 
were  sold  as  the  profits  realized  by  Mowry,  thus 
charging  him  the  profit  obtained  from  the  en- 
tire wheel,  instead  of  that  resulting  from  the 
use  of  Whitney's  invention  in  a  part  of  the 
manufacture;  and  this,  though  he  found  at  the 
same  time  and  reported  that  Mowry  had  built 
up  his  business  before  he  commenced  the  use 
of  Whitney's  process;  that  the  use  of  the  proc- 
ess did  not  diminish  the  cost  of  making  wheels, 
but  increased  it;  that  while  he  used  the  process 
he  used  the  same  quality  of  iron  that  he  had 
used  before,  and  made  no  difference  in  the 
weight  or  form  of  the  wheels,  or  in  their  price, 
and  that  the  wheels  made  by  him  before  he 
commenced  the  use  of  Whitney's  invention, 
and  since  he  has  abandoned  it,  have  sold  as 
readily  and  at  the  same  prices  as  those  manu- 
factured by  that  process. 

Exception  was  taken  to  the  charge  of  the 
profit  made  by  the  entire  manufacture  of  the 
wheel,  includmg  not  only  the  selection  and 
mixing  of  the  iron,  but  its  melting,  pouring 
into  molds,  forming  the  chill,  removing  from 
the  molds  and  cleaning,  as  well  as  annealing 
and  slow  cooling;  and  the  case  was  again  sent 
to  the  master  with  instructions  to  inquire: 

First.  Whether  the  wheels  made  and  sold  by 
the  defendant  had,  or  could  have  been  made  to 
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have  any  market  value  without  being  subjected 
to  the  process  patented  to  Whitney;  and. 

Second.  If  they  had  or  could  have  been  made 
to  have  such  value  b^  anv  annealing  or  slow 
cooling  process,  outside  of  the  Whitney  patent, 
how  much  additional  value,  if  any, they  derived 
from  being  subjected  to  that  patented  process. 

To  this  the  master  returned  that  he  was  un- 
able to  report  any  division  of  profits;  and,  being 
uninformed  as  to  what  was  covered  by  the  pat- 
ent, he  reported  that,  if  the  entire  process  or  re- 
heating and  prolonfi;ing  the  cooling  used  by 
Mowry  in  the  manufacture  of  the  wheels  was 
an  infringement  of  the  complainant's  patent,the 
total  profit  realized  by  the  defendant  from  the 
manufacture  and  sale  of  the  wheels  was  due  to 
the  use  by  him  of  the  complainant's  invention. 
He  reported,  secondly:  that  if  there  was  no  in- 
fringement of  the  complainant's  patent  unless 
the  wheels  are  subjected  to  the  process  of  reheat- 
ing; that  is  to  say.  if  the  process  of  slow  cooline 
used  in  connection  with  reheating  is  old,  ana 
not  a  part  of  the  complainant's  invention,  nor 
included  in  his  patent;  no  part  of  the  profits  re- 
alized by  the  defendant  from  the  manufacture 
and  sale  of  the  wheels  was  due  to  the  use  by 
him  of  the  complainant's  invention.  This  sec- 
ond finding  of  the  master  the  court  set  aside. 
But  he  further  found  that,  had  the  wheels  man- 
ufactured by  the  defendant  been  left  to  cool  in 
the  open  air,  they  would  have  had  no  value  as 
car- wheels,  and  have  been  worth  only  the  value 
of  the  iron  of  which  the^  were  made;  that  re- 
heating in  connection  with  slow  cooling, or  slow 
coolins:  without  reheating,  is  indispensable  to 
make  marketable  cast  iron  wheels  of  the  config- 
uration of  those  made  by  the  defendant;  that 
there  is  no  reheating  process  for  the  manufact- 
ure of  cast  iron  car- wheels  outside  of  the  com- 
plainant's patent. 

The  master  also  found  that  the  wheels  could 
have  been  removed  from  the  molds  and  fin- 
ished without  being  subjected  to  the  reheating 
process,  or  without  any  extraneous  heat,  and  he 
specified  two  modes  in  which  it  might  be  done. 
Wheels  so  manufactured,  he  reported, have  and 
did  have  during  all  the  time  in  which  the  de- 
fendant used  the  complainant's  process.a  market 
value  equal  to  that  of  wheels  manufactured  by 
that  process.  There  are  some  other  findings 
which  may  be  briefiy  noticed; 

1.  That'  the  19,819  wheels  were  annealed 
wheels  and  sold  as  such. 

2.  That  if  the  complainant's  patent  includes 
prolonging  the  time  of  cooling  the  wheels,  as 
used  by  the  defendant,  the  process  conferred 
upon  them  theirentire  market  value,  above  their 
weight  in  iron;  but  not  so  if  the  complainant's 
patent  covers  only  the  application  of  extraneous 
heat  to  the  wheels  after  they  are  taken  from  the 
molds. 

3.  That  taking  annealing  to  mean  reheating 
in  connection  with  slow  cooling,  no  other  proc- 
ess of  annealing  in  connection  with  slow  cooling 
than  that  patented  to  the  complainant  and  that 
described  in  the  patent  of  the  defendant, appears 
to  have  been  known. 

4.  That  the  wheels  made  by  the  defendant  re- 
quired no  treatment  other  than  that  described 
in  the  complainant's  patent,  to  complete  them 
as  annealed  wheels. 

5.  That  still  taking  annealing  to  mean  reheat. 
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ing  in  connection  with  slow  cooling,  the  annealed 
wheels  could  not  have  been  made  by  any  proc- 
ess outside  the  complainant's  patent. 

Upon  these  findings  the  court  decreed  against 
the  aef  endant  the  entire  profits  made  by  him  in 
the  manufacture  and  sale  of  the  wheels  from 
beginning  to  end ;  not  only  the  profits  resulting 
from  the  reheating  and  regulated  slow  cooling 
in  connection,  but  also  those  which  may  have 
resulted  from  mixing  and  melting  the  iron, cast- 
ing in  molds,  making  the  chill,  and  from  the 
possible  advance  on  the  iron  above  its  cost,  with 
interest  on  the  whole. 

This  we  think  was  an  error.  The  findings  of 
the  master  justified  no  such  decree.  It  must  be 
conceded  that  the  findings  are  incomplete,  ob- 
scure and  in  some  particulars  incongruous,  but 
it  is  not  a  legitimate  construction  of  them  taken 
together,  that  the  benefit  which  the  defendant 
derived  from  the  use  of  the  complainant's  inven- 
tion was  equal  to  the  aggregate  of  profits  he  ob- 
tained from  the  manufacture  and  sale  of  the 
wheels  as  entireties,  after  they  had  been  com- 
pleted. It  is  as  true  of  a  process  invented  as  an 
improvement  in  a  manufacture,  as  it  is  of  an  im- 
provement in  a  machine,  tiiat  an  infringer  is  not 
liable  to  the  extent  of  his  entire  profits  in  the 
manufacture.  Jone^  v.  Morehtady  1  Wall.,  155 
[68  U.  8.,  XVII..  m%\\Seymxmry,  McGfyrmick, 
16  How.,  480.  If  the  wheels  made  by  the  de- 
fendant would  have  had  no  market  value  above 
that  of  cast  iron  if  they  had  not  been  annealed 
and  slow  cooled,  the  same  may  be  said  if  they 
had  been  cast  without  a  chill.  The  same  prin- 
cipie,theref ore.  which  gives  to  the  complainants 
the  aggregate  profits  of  the  entire  manufacture 
would  give  the  same  profits  to  a  patentee  of  the 
process  of  chilling,  if  there  were  one,  and  as 
there  are  many  processes  in  the  manufacture, 
for  each  of  which  it  is  conceivable  there  might 
be  a  patent,  and  as  every  one  of  the  processes  is 
necessary  to  make  a  marketable  wheel,  an  in- 
fringer might  be  mulcted  in  several  times  the 
profits  he  had  made  from  the  whole  manufact- 
ure. We  cannot  assent  to  such  a  rule.  The 
question  to  be  determined  in  this  case  is:  what 
advantage  did  the  defendant  derive  from  usinff 
the  complainant's  invention  over  what  he  had 
in  using  other  processes  then  open  to  the  public 
and  adequate  to  enable  him  to  obtain  an  equally 
beneficial  result?  The  fruits  of  that  advantage 
are  his  profits.  They  are  all  the  benefits  he  de- 
rived from  the  existence  of  the  Whitney  inven- 
tion. It  is  found  that  there  were  other  processes 
by  which  the  inherent  strain  caused  by  unequal 
cooling  could  be  and  was  prevented,  counter- 
acting which  strain  was  the  sole  object  of  the 
complainant's  invention,  and  a  car  wheel  could 
be  prepared  for  similar  service,  valuable  in  the 
market,  and  salable  at  a  price  not  less  than  was 
obtained  for  those  which  the  defendant  manu- 
factured. The  inquiry  then  is:  what  was  the 
advantage  in  cost,  in  skill  required,  in  conven- 
ience of  operation,  or  marketability,in  bringing 
car- wheels  b^  Whitney's  process  from  the  con- 
dition in  which  they  are  when  taken  hot  from 
the  molds,  to  a  perfected  state,  over  bringing 
them  to  the  same  state  by  those  other  processes, 
and  thus  rendering  them  equally  fit  for  the  same 
service?  That  advantage  is  the  measure  of  prof- 
its. It  is  quite  unimportant  what  name  was 
given  to  the  products  of  the  processes,  whether 
one  could  be  called  annealed  wheels  and  the 
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other  could  not,  except  so  far  as  affected  their 
marketability. 

We  have  already  noticed  that  the  court  over- 
ruled the  alternative  finding  of  the  master,  that 
if  there  is  no  infringement  of  the  complainant's 
patent  unless  the  wheels  are  subjected  to  the 
process  of  reheating — that  is  to  say,  if  the  proc- 
ess of  slow  cooling  used  in  connection  with  re- 
heating is  old,  and  not  a  part  of  the  complain- 
ant's invention,  no  part  of  the  profit  derived  by 
Uie  defendant  from  the  manufacture  and  sale  of 
the  wheels  was  due  to  the  use  by  him  of  that 
invention.  One  exception  taken  to  this  finding 
was  that  not  only  the  entire  process  described 
in  the  patent,  but  each  part  of  such  entire  proc- 
ess was  the  invention  of  the  complainant,  and 
the  use  of  any  material,  substantial  and  essen- 
tial part  of  such  entire  process,  the  slow  cooling 
being  a  substantial  and  material  part,  whereby 
only  an  improved  chilled  cast-iron  railroad 
wheel  could  be  made,  and  beneficial  effects  the 
same  in  kind  if  not  in  degree  attained,  that  were 
attained  by  the  complainant's  entire  process,  is 
an  infringement  of  complainant's  patent,and  the 
profits  derived  from  the  use  of  such  material, 
substantial  and  essential  part,  should  be  ac- 
counted for  in  this  case.  This  exception  the 
court  sustained,  and  thereby  held  that  the  defend- 
ant is  chargeable  with  the  profits  he  derived 
from  slow  cooling  alone.  We  cannot  assent  to 
this.  The  patent  is  for  an  entire  process,  made 
up  of  several  constituents.  The  patentee  does 
not  claim  to  have  been  the  inventor  of  the  con- 
stituents. The  exclusive  use  of  them  singly  is 
not  secured  to  him.  What  is  secured  is  their 
use  when  arranged  in  the  process.  Unless  one 
of  them  is  employed  in  mtiklng  up  the  process, 
and  as  an  element  of  it,  the  patentee  cannot  pre- 
vent others  from  using  it.  As  well  mi^ht  the 
patentee  of  a  machine, every  part  of  which  is  an 
old  and  known  device,  appropriate  the  exdonve 
use  of  each  device,  though  employed  singly, and 
not  combined  with  the  others  as  a  machine. 
The  defendant  was  not.  therefore,  responsible 
for  slow  cooline  alone,  or  for  the  profits  he  de- 
rived from  it.  He  was  liable  to  account  for  such 
profits  only  when  he  used  slow  cooling  in  con- 
nection with  reheating  in  the  manner  described 
in  Whitney's  claim  substantially,  or  when  ex- 
traneous heat  was  employed  to  retard  the  prog- 
ress of  cooling.  We  have  said  that  slow  cool- 
ing is  not  claimed  in  the  spedficaUon  as  the  in- 
vention of  the  patentee.  And  it  is  found  by  the 
master  that  there  are  other  modes  of  slow  cool- 
ing, and  even  other  modes  of  relieving  against 
the  inherent  strain  caused  by  unretarded  cool- 
ing.than  that  practiced  by  the  complainant  and 
claimed  by  him.  Though,  therefore,  slow  cool 
ing  is  an  essential  part  oi  the  complainant's  proc- 
ess, it  is  an  equally  essential  part  of  other  proc- 
esses which  the  defendant  was  at  liberty  to  use 
in  preparing  his  car- wheels  for  market. 

We  add  only  that  in  our  opinion  the  defend- 
ant should  not  have  been  charged  with  interest 
before  the  final  decree.  The  profits  which  are 
recoverable  against  an  infringer  of  a  patent  are 
in  fact  a  compensation  for  the  injury  the  pat- 
entee has  sustained  from  the  invasion  of  his 
right.  They  are  the  measure  of  his  damages. 
Though  called  profits,  they  are  really  damages. 
and  unliquidated  until  the  decree  is  made.  Id- 
terest  is  not  generally  allowable  upon  unliqui- 
dated damages.  We  will  not  say  that  in  no  pos- 
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sible  case  can  interest  be  allowed.  It  is  enoagh 
that  the  case  in  hand  does  not  Jostify  sach  an 
allowance.  The  defendant  manufactured  the 
wheels  about  which  the  complaint  is  made  un- 
der a  patent  granted  to  him  in  1861.  His  infringe- 
ment of  the  complainant's  patent  was  not  wan- 
ton. He  had  before  him  the  judgment  of  the 
Patent  Office  that  his  process  was  not  an  inva- 
sion of  the  patent  granted  to  the  complainant, 
and  thouj^h  this  does  not  protect  him  against  re- 
sponsibility for  damages,  itoughttoreuevehim 
from  liability  to  interest  on  profits. 

The  decree  of  the  Circuii  Qmrti^  reversed,  and 
the  cause  ie  remanded  toUh  imtruetions  to  pro- 
ceed in  aeeardance  mUifhervXee  laid  down  in  this 
{fpifUoTi, 

Cited-21  Wall.. «»,  20) : 97  U.  8.,  656 ;  105  U.  8.,  197; 
203. 256 ;  4  Huffhes,  273 ;  6  Sawy..  433 : 3  Dill.,  128. 129 
6  Hiss.,  361;  12  Blatchf ..  261 ;  14  Blatohf..  22, 115,  142 
287 ;  15  Blatohf..  810;  17  Blatohf.,  83;  19  Blatohf.,  4 


THE  SCHUYLKILL  AND  DAUPHIN  IM- 
PROVEMENT  AND  RAILROAD  COM- 
PANY.THE  BEAR  MOUNTAIN  PRANK- 
LIN  COAL  COMPANY  bt  al.,  Plffn,  in 

SAMUEL  A.  MUN80N  et  al. 

(See  8.  C,  14  Wall.,  442-452.) 

Second  survey — question,  when  must  be  submitted 
to  jury — ambiguous  charge — authority  for  sur- 
vey— lost  records,  proof  cf, 

1.  In  Pennsylvania,  after  a  survey  made  and  re- 
turned into  oflSce,  a  second  survey  without  an  or- 
der of  the  Board  of  Property  is  void,  and  cannot 
give  the  warrantee  any  rights,  either  afirainat  the 
State  or  any  other  claimant  of  the  tract. 

2.  Judfree  are  not  required  to  submit  a  question 
to  a  Jury  unless  there  is  evidence  upon  which  a 
Jury  can  properly  proceed  to  And  a  verdict  for  the 

garty  produdner  it,  upon  whom  the  onus  of  proof 
I  imposed. 

3.  If  the  chargre  of  a  Judve  is  merely  ambiguous, 
the  party  dissatisfied  with  it  should  request  to  have 
it  made  clear  before  the  Jurv  leave  the  bar. 

4.  A  survey  in  Pennsylvania  is  not  evidence, with- 
out first  showing  an  authority  to  make  it  or  prov- 
ing  that  such  authority  existed  and  was  afterwards 
lost. 

5.  Lost  records  may  be  proved  by  secondary  evi- 
dence, but  their  former  existence  and  loss  must 
first  be  established  by  competent  proof ;  and  evi- 
dence, merely  showing  that  they  do  not  exist,  is 
not  sufficient  to  establish  either  of  those  require- 
ments. 

[Mr.  Justice  Stbono,  having  been  of  counsel  for 
one  of  the  parties,  did  not  sit  in  this  cause.] 

[No.  160.1 
Argued  Ajyr.  9,  1872,     Deaded  Apr.  ^e,  187$. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Pennsyl- 
vania. 
The  case  is  stated  by  the  court. 
Mr.  NathaA  H«  Sharpless*  for  plaintiffs 
in  error: 

1.  The  learned  court  below  erred  in  charging 
the  jury  that "  No  subsequent  ofllcial  survey  of 
this  land,  under  these  warrants,  without  a  war- 
rant of  survey  or  order  of  the  Board  of  Prop- 
erty, was  authorized ;  therefore,  if  the  jury  take 
the  same  view  of  the  evidence  as  the  court,  the 
verdict  should  be  for  the  plaintiffs/'  as  set  forth 
in  the  bill  of  exceptions  to  their  charge. 

2.  The  same  learned  court  erred  in  charging 
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as  set  forth  in  the  preceding  assignment  of  er- 
ror, for  the  reason  that  it  thereby  withdrew 
from  the  jury  the  consideration  of  the  question 
as  to  whether  or  not  there  might  have  been,  in 
this  case,  an  order  of  the  Board  of  Property  for 
the  resurvey  made  by  Wheeler»  the  evidence 
of  which  order  has  been  lost. 

The  second  assignment  of  error  is  the  one 
which  will  be  pressed. 

Granting  the  general  rule  to  be,  as  it  unques- 
tionably is  in  Pennsylvania  iBettas  v.  Cleaver, 
40  Pa.,  260,  per  Thompson,  J.;  QrcUz  v.  Beates, 
46  Pa. ,  495,  same  judge;  and  Hughes  v.  Stevens, 
43  Pa.,  197,  per  8trong,  J.)  that  after  a  survey 
upon  a  warrant  has  been  returned  and  accepted, 
the  warrant  is  functus  officio,  and  that  no  title 
under  a  resurvey  can  be  made,  unless  such  re- 
survey  was  ordered  by  the  Board  of  Property, 
what  do  we  find  on  coming  to  apply  the  rule  to 
the  facts  of  this  case? 

July  1,1798,  Jacob  Yeager  applied  to  the  land 
office  for  a  warrant  of  four  hundred  acres  of 
land  in  Berks  County;  paid  for  that  quantity  to 
the  Commonwealth;  within  fourteen  months 
procured  a  survey  of  so  much  land  in  Berks 
County,  to  be  returned  to  the  Land  Office  and 
accepted;  he  and  they  through  whom  his  title 
came  to  the  defendants  below,  paid  taxes,  and 
were  in  peaceable,  undisturbed  possession  of 
this  tract  for  thirty -five  years;  and  now,  the 
land  having  been  tested  and  several  valuable 
coal  veins  found  upon  it,  and  improvements  at 
a  great  expense  having  been  put  upon  it,  we  are 
to  be  turned  out  of  possession  by  a  speculator, 
who  has  become  the  holder  of  an  overlying  war- 
rant, issued  thirty-five  years  after  the  one  un- 
der which  We  claim;  the  junior  warrant,  more- 
over, bavins  attained  also  the  ripe  age  of  thirty- 
five  years,  before  its  holder  thought  it  worth 
while  to  claim  actual  possession  under  it. 

No  layman  could  be  made  to  understand  this 
as  other  than  manifest  injustice  and  a  grievous 
wrong. 

And  it  can  fare  but  little  better  with  an  edu- 
cated lawyer.  The  Land  Office  of  Pennsylvania 
has  always  been  in  the  hands  of  laymen:  it 
would  be  unreasonable  to  expect  of  them  to  pre- 
serve accurate,  written  memorials  of  all  their 
proceedings  in  each  of  the  many  thousands  of 
warrants  issued  thereout;  their  minutes  are  not 
records.    Sergeant,  Land  Laws,  172. 

The  court  and  jury  allow  them  no  more 
weight  than  in  their  judgment  they  are  enti- 
tled to.  Ch.  J.  Tilghman,  White  v.  Kyle,  6 
Sen;.  &  R.,  109. 

Tney  were  often  very  imperfectly  kept.  In- 
troduction to  Houston  on  Land  Titles  in  Penn- 
sylvania, pp.  8,  4. 

Now,  when  the  Vanderslice  surveys  were  re- 
turned, what  appeared  to  everyone? 

I,  They  had  been  made  out,  of  his  district 
and  jurisdiction,  in  another  county.  An  Act 
just  passed,  and  which  had  not  then  received 
any  judicial  construction  (sec.  6,  Act  Apr.  8, 
1792.  Bright.,  Purd.  Dig.,  p.  681,  pi.  82),  de- 
clared: "  Every  survey  inade  by  any  deputy- 
surveyor  without  his  proper  district,  shall  be 
void  and  of  none  effect." 

II.  The  survev  was  bad  upon  its  face.  No 
one  could  possibly  have  found  the  land  from  it; 
it  did  not  even  inform  the  warrantee  in  what 
county  his  new  possession  lay;  and, 

IIL  A  caveat  was  immediately  filed  by  par- 
se? 
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ties  in  Northumberland  County,  who  claimed 
the  land  under  an  earlier  warrant. 

There  is  every  reason  to  suppose  that  this 
matter  was  called  to  the  attention  of  the  Court 
of  Property,  consisting  at  that  time  of  the  Sec- 
retary of  the  Land  Office,  the  Receiver  General, 
the  Surveyor-General  and  Master  of  the  Rolls 
for  the  time  being  or  any  three  of  them  (Act 
of  Jan.  8.  1791,  Bright,  Purd.  Dig.,  Laws 
of  Pa.,  p.  619,  pi.  8);  and  that  they,  by  a  min 
ute  probably  indorsed  on  the  back  of  a  new 
copy  of  the  warrant  placed  in  Wheeler's  hands, 
ordered  the  survey.  Upon  any  other  theory  it 
is  impossible  to  understand  the  acceptance  of 
the  return  of  the  resurvey  made  by  Wheeler. 
The  practice  of  the  Land  Office  at  that  time  was, 
that  the  original  warrant  remained  in  the  office 
of  the  Surveyor  General ;  a  copy  of  it  had  been 

§  laced  in  tlie  hands  of  Vanderslice,  one  of  his 
eputies  for  Berks  County,  whose  survey  upon 
it  was  returned  into  the  Land  Office,  and  there 
remains  to  this  hour.  How  did  Wheeler  get  the 
same  or  another  copy  of  this  warrant,  on  which 
to  make  his  survey  and  return  ?  If  there  was  an 
order  of  the  Board  of  Property  that  it  should 
be  issued  or  re- issued  to  him,  it  is  admitted  by 
the  court  below  and  on  all  hands  that  the  plaint- 
iffs in  error  have  the  better  title. 

We  only  know  that  a  copy  of  the  warrant 
got  into  the  hands  of  Wheeler;  that  he  made  a 
survey  upon  it,  returned  it  to  the  Land  Office 
within  fourteen  months  of  the  date  of  the  war- 
rant, which  return  was  accepted  bv  the  Sur- 
veyor-General, and  a  patent  issued  upon  it. 
The  Surveyor- Cteneral  was  a  member  of  the 
Board  of  Property.  How  came  he  to  accept 
the  second  survey,  unless  it  had  been  duly  au- 
thorized? 

There  is  no  suggestion  of  fraud  on  his  part, 
nor  anything  in  the  case  upon  which  to  himg  a 
suspicion  of  it.  What,  again,  is  the  explana- 
tion of  the  Board  of  Property  taking  no  action 
upon  the  caveat  of  Kunckel  and  Bowen,  other 
than  that.having ordered  a  resurvey  on  this  war- 
rant elsewhere,  a  decision  of  the  question  aris- 
ing on  that  caveat -^aa  no  longer  material  to  any- 
one? 

And  just  at  thiB  point  it  may  be  well  to  no- 
tice what  became  of  the  land  surveyed  in  North- 
umberland Coimty  by  Vanderslice,  and  claimed 
by  Kunckel  and  Bowen  in  their  caveat.  They 
had  a  good  title  to  it,  or  they  had  none.  If 
they  had,  Vanderslice  had  no  riffht  to  locate 
this  warrant  on  their  land.  If  they  had  not, 
Yeager's  abandonment  of  the  survey  made  for 
him,  and  the  fall  of  the  caveat,  in  nowise  in- 
ured to  their  benefit.  The  land  reverted  to  the 
Commonwealth.  Per  Gibson,  Ch.  J.,  Orrv. 
Cunningham,  4  Watts  &  S.,  294,  s.  p.,  per 
Rogers,  J,;  ffeath  v.  Knap,  1  Pa.  St.,  482. 

The  point  on  which  we  supposed  this  case  to 
turn,  to  wit :  that  a  good  title  can  be  claimed  as 
against  the  Commonwealth  and  its  subsequent 
grantee,  upon  a  warrant  and  a  resurvey,  an  ac- 
quiescence therein  for  more  than  twenty-one 
years  and  the  payment  of  taxes  by  the  warrantee 
on  the  land  so  resurveyed,  notwithstanding  that 
the  warrantee  after  that  efflux  of  time  may  not 
be  able  to  produce  written  evidence  from  the 
Land  Office,  of  an  order  by  the  Board  of  Proper- 
ty for  the  resurvey,  is  new  in  Pennsylvania,  and 
has  never  been  decided  by  our  Supreme  Court, 
unless  practically  decided  in  our  favor  by  the 
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cases  hereafter  noted:  and  many  analogies  of 
the  law  sustain  the  plaintiffs  in  error. 

Matt.  Pres.  £v..  187;  Boev.  Ireland,  11  East. 
280;  Green  v.  Pnmde,  8  Keb.,  810;  8.  C,  1 
Mod.,  117. 

After  twenty  years'  possession,  a  lease  will 
be  presumed  in  order  to  support  a  release. 

Holmes  v.  Ailelne,  1  Madd.  Ch.,  501. 

It  is  true  that  this  case  was  decided  under  the 
5th  section  of  the  Act  of  Geo  II.,  ch.  20;  but 
the  rule  at  common  law  was,  undoubtedly,  the 
same. 

Knox  V.  Jenkt,  7  Mass..  488;  Ootpel  Sodeig 
V.  Young,  2  K.  H.,  810:  Bhaom  y.  Gannon, 
14  Mass.,  177,  and  Brown  v.  Wood,  17  Mass.,  «8. 

* '  For  the  purpose  of  confirming  and  aecuring 
titles  of  long  enioyment.  Acts  of  Parliament, 
if  needful,  may  be  presumed." 

Lord  Ellen  borough,  Ch.  J„  Bealeyy.  8h4no, 
6  East,  215;  MaiJier  v.  Trinity  Ch„  8  Serg.  &, 
R..  509:  Sehavber  v.  Jackeon,  2  Wend.,  18; 
Bex  V.  Montague,  4  B.  &  C,  598. 

Strong  presumptions  are  to  be  made  in  favor 
of  records  irregularly  kept,  after  a  great  lapse 
of  time. 

Shato  v.  Boyd,  12  Pa.,  217,  per  Coulter,  /. 

In  order  to  support  an  alleged  title,  accom- 
panied by  thirty  years'  possession,  the  entry  of 
a  Judgment  may  be  presumed. 

Per  Grier,  J„  CromweUy.  Bk„  2  WalL,  Jr.. 
569. 

A  long  continued  title  witlMu^ts  of  ownership 
uncontested  by  adverse  ponession  on  the  part 
of  him  who  is  supposed  to  have  conveyed,  will 
be  sufficient  to  supply  the  place  of  an  abaent 
link  in  a  chain  of  title.  The  law  will  presume 
a  conveyance  to  have  been  made.  Per  Gibson 
Ch.  J,,  m  HaeUnge  v.  Wagner,  7  Watts  &  8., 
215. 

As  to  the  analogy  to  be  drawn  from  the  rul- 
ings in  Pennsylvania  in  regard  to  chamber  sur* 
veys. 

A  resurvey  without  an  order  of  the  Board  of 
Property,  Is  not  absolutely  and  at  all  events 
voia;  if  so,  it  would  be  incapable  of  consumma- 
tion. 

Light  V.  Woodeide,  10  Serg.  &  R.,  28. 

In  this  particular,  a  resurvey  differed  from  a 
chamber  survey;  that  is,  one  which  the  deputy 
surveyor  plats  out  in  his  orders  on  paoer,  with- 
out going  upon  the  ground  to  run  the  lines  and 
mark  the  comers. 

By  the  Act  of  Apr.  8,  1785,  sec.  9  (Bright, 
Purd.  Di^.,  628,  pi.  65)  surveys  thereafter  to  be 
returned  into  the  Land  Office,  are  directed  to 
•**  be  made  by  actual  going  upon  and  measurlnff 
the  land  and  marking  the  line  ••*•♦• 
after  the  warrant  authorizing  such  surv^^shall 
come  into  the  hands  of  the  depuQr  surveyor;** 
and  chamber  surveys  are  to  be  "  acooontcd 
clandestine  and  shall  be  void.*' 

Yet  a  series  of  cases,  to  wit:  Mock  v.  Attley, 
18  Serg.  &  R,  882;  Caul  v.  fining,  2  Walts, 
890:  JVarris  v.  Hamilton,  7  Watts,  91 ;  Ifieman 
V.  Ward,  1  Watts  A  S..  68;and  Ormaby  v.  Ihm- 
een,  84  Pa.,  462,  all  fully  sustain  Uie  doctrine 
that,  after  a  lapse  of  twenty-one  years.from  a 
return  of  a  survey  into  the  Land  Office,  there 
arises  a  conclusive  presumption  that  it  was  reg- 
ularly made  upon  the  grounU  as  returned. 

To  support  their  position,  tliat  without  an  or- 
der from  the  Board  of  Property,  the  resurvey 
made  by  Wheeler  was  void,  our 
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will  probablr  cite  Deal  v.  McCormick,  8  Serg. 
&  R,  848;  Oygter  v.  BeUa».  2  WatU,  897;  Mc- 
KOry  Y.  QiOOand,  8  WatU,  812;  BdUu  v. 
Clea/wr,  40  Pa.,  260;  J9u^^  v.  Steuns,  48  Pa., 
197;  and  Oratz  v.  .B^otM,  45  Pa.,  495. 

In  no  one  of  these  cases,  so  far  as  appears 
from  the  report,  was  a  Junior  warrant  twenty- 
one  years  younger  than  the  one  upon  which  the 
unauthorized  resurvey  wasallegcil  to  have  been 
made.  And  a  close  examination  of  the  books 
leads  counsel  for  plain tifFs  in  error  to  confi- 
dently araert,  that  no  case  with  this  feature  can 
be  produced  from  the  Pennsylvania  reports, 
sustaining  the  defendants  in  error  on  the  point 
here  in  controversy. 

Me$9r»,  FraAUin  B.  Oowent  Jamsi  E, 
Oawen  and  Geo.  W.  Woodward,  for  de- 
fendants in  error: 

It  is  plain,  and  the  nature  of  counsel's  argu- 
ment concedes  it,  that  if  any  presumption  were 
to  be  made  in  a  case  like  the  present,  it  would 
not  be  one  of  fact  for  the  jury,  but  a  presump- 
tion of  law  to  be  made  by  the  court.  Counsel 
present  the  point  as  one  of  law,  to  wit:  that 
after  the  lapse  of  twenty-one  years  from  the  ac- 
ceptance of  a  survey  made  upon  a  warrant,  the 
authority  of  which  is  confessedly  exhausted  by 
a  prior  survey,  an  order  of  the  Board  of  Prop- 
erty authorizing  such  a  resurvey  will  be  con- 
clusively presumed. 

It  is  an  attempt  to  apply  the  maxim  **  Omnia 
prcBiumuntur  rite  et  eolenniter  eue  acta  "  for 
the  purpose  of  supplying  a  distinct  independ- 
ent act,  the  very  origin  of  defendant's  title,  and 
without  showing  which  they  have  none  at  all. 

It  is  denied,  upon  principle  and  authority, 
that  such  is  the  law  of  Pennsylvania. 

1  Greenl.  Ev.,  sec.  20,  speaking  of  legal  pre- 
sumptions and  the  proper  application  of  this 
maxim  says:  it  does  not  apply  to  records  and 
public  documents,  which  are  supposed  always 
to  remain  in  the  custody  of  the  officers  charged 
with  their  preservation,  and  which,  therefore, 
must  be  proved  or  their  loss  accounted  for  and 
supplied  by  secondary  evidence. 

Bruntmck  v.  McKean,  4  Me..  508;  6  Pa.  St., 
154;  SeeehriH  v.  ]kukin,  7  W.  &  8.,  408. 

A  missing  record  may  be  proved  by  second- 
ary evidence;  but  then  its  former  existence 
and  loss  must  be  first  established  by  competent 
proof. 

Sargent  (Land  L.,  p.  172)  says,  the  Board  of 
Property  is  a  court  legally  constituted  for  the 
trial  of  eaveats,  which  are  in  the  nature  of  equi- 
table actions.  It  is  not  a  court  .of  record  in  the 
strict  sense  of  the  term,  but  the  books  and  pa- 
pers are  so  far  records  that,  by  the  Act  of  1781, 
certined  copies  are  evidence. 

Beam  v.  CommonteeaUh,  8  S.  &  R,  207. 

It  is  submitted  that  there  is  no  analogy  be- 
tween the  case  of  chamber  surveys  and  the  pres- 
ent ease.  In  the  former,  the  presumption  is 
only  that  the  survey  was  made  properly  '*  rite 
et  eolenniter  "  as  prescribed  by  the  Act  of  As- 
sembly. A  survey  is  made  and  returned.which. 
after  a  sufficient  lapse  of  time,  is  conclusive! v 
presumed  to  have  been  made  on  the  ground. 
It  is  a  fair  case  for  the  application  of  the  max- 
im; but  in  the  present  case  the  presumption 
sought  to  be  made  is  not  of  an  Act  which  the 
Boud  of  Property  was  bound  to  do,  or  one  col- 
lateral to  or  r^ularly  accompanying  another 
shown  to  exist.   It  is  an  independent  authority 
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absolutely  necessary  to  legalize  the  subsequent 
survey,  and  without  which  it  is  as  worthless  as 
if  there  had  never  been  any  warrant  at  all. 
That  there  can  be  no  presumption  in  such  a 
case  has  been  expressly  decided  in  Wiletm  v. 
Stoner,  9  S.  &  R,  89. 

It  was  there  decided  that  a  survey  is  not  evi- 
dence without  showing  an  authority  to  make  it, 
or  proving  that  such  authority  existed  and  was 
afterwards  lost ;  and  that  possession  for  upwards 
of  thirty  years,  under  a  survey  found  in  the 
handwriting  of  an  assistant  deputy-surveyor, 
indorsed  '*  Copied  for  return  "  with  a  memo- 
randum by  him  that  it  was  made  under  an  or- 
der, and  the  lines  of  which  are  marked  on  the 
ground,  is  not  sufficient  to  presume  a  warrant. 

This  case  covers  the  whole  ground  of  the 
present.  The  defendants*  survey  was  made  in 
1770-4-that  under  which  plaintiffs  claim  in  181 7, 
nearly  fifty  years  afterwards.  The  court  below 
admitted  the  survey  of  1770  and  charged  the 
jury  that  they  might  presume  the  existence  of 
an  authority  to  make  the  survey,  although  it 
could  not  be  produced.  The  Supreme  Court 
reversed  the  Judgment. 

After  a  warrant  has  been  once  executed  it  is 
functus  offltio  and  no  title  under  a  resurvey  can 
be  made  without  an  order  by  the  Board  of  Prop- 
erty authorizing  the  same. 

Porter  v.  Ferguson,  8  Teates,  60;  Light  v. 
Woodnde,  10  S.  &  R,  23;  Deal  v.  McCkrrmick, 
8  S.  &  R.  846;  Oyster  v.  BeUas,  2  Watts,  897; 
Cassidy  v.  Canteay,  25  Pa.,  240;  ffugnes  v. 
SUvens,  48  Pa.,  197. 

Justice  Strong  said  that  a  resurvey,  without 
an  order  for  it,  amounts  to  nothing;  without 
such  an  order  the  attempt  of  the  deputy-  surveyor 
to  locate  the  warrants  a  second  time  was  an  en- 
tirely unofficial  act,  which  gave  the  warrantee 
no  rights,  either  against  the  Commonwealth  or 
any  other  claimant. 

If  it  be  considered  that  the  question  of  pre- 
sumption, in  a  case  like  the  present,  is  not  for 
the  court,  the  questions  arise,  whether  the 
learned  court  did  not  in  fact  withdraw  the  con- 
sideration of  this  matter  from  the  jury,  and 
whether  if  it  did,  it  was  error  in  this  case. 

It  is  submitted  by  defendants  in  error: 

I.  That  there  was  no  binding  instruction 
given  to  the  jury;  the  charee  was  but  the  ex- 
pression of  an  opinion  upon  the  evidence,  which 
the  court  had  a  right  to  make. 

II.  That,  at  most,  there  was  but  the  want  of 
jurisdiction  by  the  learned  judge  upon  the  ques- 
tion of  the  presumption  of  an  order  of  the  Board 
of  Property.  Such  an  omission  will  not  be  con- 
sidered to  be  error.  Where  no  direction  is  asked 
for,  the  court  is  only  answerable  for  errors  of 
commission. 

Mere  omission  to  say  what  might  have  been 
properly  said,  is  not  just  ground  of  complaint 
by  a  party  who  submitted  no  propositions  and 
Suggested  no  views  of  the  testimony  for  the 
consideration  of  the  court.  Judges  are  entitled 
to  expect  this  kind  of  assistance  from  counsel ; 
and  when  it  is  not  rendered,  counsel  may  still 
have  the  benefit  of  errors  of  commission,  but 
they  should  not  complain  of  omissions.  By 
Woodward,  J.,  in  Beeves  v.  B.  B,  Co,,  dO  Pa 
St.,  460. 

A  simple  omission  of  a  court  to  charge  the 
jury  as  fully  on  some  of  the  points  of  a  case 
about  which  it  is  charging  generallyi  as  a  party 
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alleges  in  error,  that  Ihe  court  ought  to  have 
charged,  cannot  be  assigned  for  error,  when  it 
does  not  appear  that  the  party  himself  made 
any  request  of  the  court  to  charge  in  the  form 
now  asserted  to  have  been  the  proper  one.  By 
Davis,  /..  Exp.  Co.  v.  Ktmntze,  8  Wall.,  848 
(76  U.  8.,  XIX..  457). 

III.  But  there  was  no  evidence  whatever  in 
this  case  from  which  a  juxr  could  presume  that 
there  had  been  an  order  of  the  Board  of  Prop- 
erty, and  that  it  was  lost.  The  plaintiffs  showed 
that  a  eatieat  was  entered  upon  the  return  of  the 
first  survey,  and  that  no  proceedings  or  action 
was  ever  had  by  the  Board  of  Property  there- 
on. Could  a  jury  have  found  that  there  had 
been  an  order  of  resurvey,  in  the  face  of  this, 
simply  from  lapse  of  time? 

The  effect  oi  the  caveat  was  to  suspend  fur- 
ther proceedings,  except  upon  a  special  order 
of  the  Board  of  Property,  until  the  caveat  be 
determined. 

Jones.  Land  Office  Titles.  69. 

In  Leme  of  Harris  v.  Mo7ik8, 2  8.  &  R.,  567, 
the  court  said  that  the  departure  of  the  Survey- 
or General  from  the  usual  forms  of  his  office, 
making  a  special  deputation  to  a  deputy-sur- 
veyor, out  of  his  district,  pending  a  caveat^ 
without  the  immediate  order  of  the  Board  of 
Property,  was  unjustifiable,  either  by  law  or 
custom,  and  that  surveys  made  in  pursuance  of 
such  special  deputation  could  not  be  supported. 

It  would  have  been  error  to  submit  the  ques- 
tion to  the  jury  and  allow  them,  in  the  expres- 
sive language  of  Ch.  J.  Tilghman,  *'  to  pre- 
sume that  a  transaction  was  right  because  it 
appears  not  to  be." 

ft  is  error  in  a  court  to  submit  the  decision 
of  a  fact  to  a  jury,  unless  there  be  some  evidence 
of  such  fact. 

Dubois  V.  Lord,  5  Watts,  49. 

In  Hain£S  v.  Stouffer,  10  Pa.  8t.,  868,  the 
court  below  suggested  to  the  jury  the  possible 
understanding  between  the  parties  (of  which 
there  was  no  evidence  whatever)  in  oraer  to  rec- 
oncile conflicting  testimony.  The  cause  was 
reversed;  and  it  was  said  that  where  a  state  of 
facts  could  not  be  inferred  on  a  demurrer  to  evi- 
dence, it  is  error  to  submit  it  to  the  jury  as  pos- 
sible. 

It  is  error  to  submit  to  the  jury  a  fact  alleged 
by  the  defense,  of  which  the  defendant  gives 
no  evidence,  and  the  plaintiffs  give  some  evi- 
dence to  disprove. 

l/noer  v.  Clement,  25  Pa.,  68. 

If  the  evidence  be  such  as  cannot  fairly  war- 
rant a  ^ury  in  presuming  a  fact  insisted  on,  the 
court  IS  so  far  from  bemg  bound  to  instruct, 
that  they  are  at  liberty  to  presume  it,  that  they 
would  err  in  giving  such  instruction. 

By  Washington,  J.,  Bk.  v.  Corcoran,  2  Pet., 
188. 

Mr.  Justice  Clifford  delivered  the  opinion 
of  the  court: 

Rules  of  decision  in  the  courts  of  the  United 
8tates,  as  well  as  the  forms  and  modes  of  proc- 
ess, are  very  largely  derived  from  the  laws  of 
the  btates  as  construed  by  the  decisions  of  the 
state  courts  in  cases  where  they  apply,  except 
where  the  Constitution,  treaties  or  statutes  of 
the  United  States  otherwise  require  or  provide. 

Controversy  having  arisen  between  the  par- 
ties in  respect  to  the  title  to  the  tract  of  land 

870 


described  in  the  record,  the  plaintiffs,  on  the 
6th  of  February,  1866,  brought  an  action  of 
ejectment  against  the  three  corporation  defend- 
ants and  the  other  defendants  therein  named, 
to  recover  the  possession  of  the  tract,  alleging 
that  the  title  to  the  tract  and  the  right  of  pos- 
session were  in  them  and  not  in  the  defendants. 
Service  was  duly  made  and  the  defendants  ap- 
peared and  pleaded  that  they  were  not  guilty 
as  alleged  in  the  declaration.  Issue  was  joined 
upon  that  plea  and  the  parties  went  to  trial, 
and  the  verdict  and  judgment  were  for  the 
plaintiffs.  Exceptions  were  duly  taken  by  the 
defendants,  and  they  sued  out  a  writ  of  error 
and  removed  the  cause  into  this  court. 

Title  to  the  premises  in  controversy  is  de- 
raigned  by  the  plaintiffs  from  one  Benjamin 
Bonawitz,  whose  claim  to  the  same  is  supposed 
to  be  established  by  the  following  documentary 
evidences  of  title,  as  more  fully  set  forth  in  the 
bill  of  exceptions:  (1)  An  application  to  the 
Land  Office  of  the  State,  dated  December  14, 
1829,  made  b^  him  for  sixty-six  acres  of  unim- 
proved land  m  Lower  Mabantongo  Township, 
Schuylkill  County,  bounded  as  therein  de- 
scribed. (2)  Warrant  from  the  State,  of  the 
same  date,  to  the  applicant  for  the  land  de- 
scribed in  the  application,  as  fully  set  forth  in 
the  record.  (3)  Return  of  survey  made  by  a 
deputy-surveyor  of  the  county,  June  1, 1S29,  in 
pursuance  of  the  warrant,  as  duly  returned  to 
the  Land  Office,  and  accepted  the  6th  of  March 
of  the  sucoeedine  year,  as  follows,  to  wit:  Si^ 
uate  in  Lower  Mahanton^  Township.  Schuyl- 
kill County,  containing  sixty-six  acres  and  one 
hundred  and  three  perches,  and  allowance  of 
six  per  cent.,  returned  this  3d  day  of  March. 
1880,  in  pursuance  of  a  warrant  dated  the  14th 
of  December,  1829,  to  Benjamin  Bonawitz.  Su- 
peradded to  the  return  is  the  following  state- 
ment, tiiat  the  lines  and  comers  of  the  survey 
were  made  on  the  18th  of  June,  1829.  in  pur- 
suance of  a  warrant  dated  the  17th  of  March  of 
that  year,  granted  to  the  same  person,  a  return 
on  which  was  made,  but  was  rejectM  on  ac- 
count of  the  survey  not  answering  the  descrip- 
tion of  the  warrant.  (4)  Sundry  mesjie  con- 
veyances from  the  warrantee  and  subsequent 
grantees  of  the  land  described  in  ihe  warrant, 
to  the  plaintiffs. 

Appended  to  the  statement  that  those  con- 
veyances were  introduced,  is  the  admission  of 
the  counsel  for  the  defendants  that  Schuylkill 
County  was  erected  out  of  Berks  County,  and 
that  Porter  Township,  where  the  premises  are 
situated,  as  alleged  in  the  declaration,  was  cre- 
ated out  of  Lower  Mabantongo  To^shtp, 
which  is  the  name  of  the  township  where  the  lo- 
cation was  made  under  the  warrant,  survey  and 
return. 

Documentary  evidences  of  title  were  then  in- 
troduced by  the  defendants  to  maintain  the  is- 
sue on  their  part,  as  follows:  (1)  An  applica- 
tion, dated  July  1, 1793,  made  by  Jaoob  Yeager 
to  the  Land  Office  for  four  hundred  acres  of  land 
adjoining  land  granted  the  same  day  to  WiUiam 
Whitman,  Jr..  m  the  County  of  Berks.  (2)  War- 
rant from  the  State,  dated  July  1, 1793,  to  Jacob 
Yeager  for  the  same  land,  as  more  fully  set 
forth  in  the  bill  of  exceptions.  (8)  Return  of 
survey  on  the  warrant  by  the  deputy-survey- 
or of  Berks  County,  on  the  10th  of  Jiilv,  1794, 
of  four  hundred  and  forty  acres  and  sixty* 
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four  perches  of  land  and  allowance,  situate  in 
Pinegroye  Township,  in  the  County  of  Berks, 
returned  and  accepted  August  36,1704,  as  there- 
in certified.  (4)  Sundry  conveyances  were  also 
offered  in  evidence  by  the  defendants,  tending, 
as  they  contend,  to  deduce  title  to  the  said  cor- 
porations, or  one  of  them,  to  the  land  located 
and  surveyed  under  the  warrant  to  Jacob  Tea- 
ger,  which  includes  the  land  embraced  in  the 
warrant  and  survey  under  which  the  plaintiffs 
deraign  their  title. 

Rebutting  evidence  was  then  introduced  by 
the  plaintiffs:  (1)  Certified  copies  of  eighteen 
applications,  dated  July  1,  1798.  to  the  land 
office,  for  four  hundred  acres  each,  the  leading 
one  being  in  the  name  of  James  Silliman,  ana 
one  of  the  number  being  the  application  by 
Jacob  Yeager  given  in  evidence  by  the  defend- 
ants, as  follows:  Jacob  Yeager  applies  for  four 
hundred  acres  of  land  adjoining  land  this  day 

f  ranted  to  William  Witman,  Jr. ,  in  the  County  of 
terks.  (3)  Certified  copies  of  eighteen  descriptive 
warrants,  issued  upon  those  applications,  includ- 
ingthe  warrant  given  to  Jacob  \  eager,introduced 
in  evidence  by  the  other  party.  (3)  Also  certi- 
fied copies  of  eighteen  surveys,  including  the 
Jacob  Ye&s^T  tract,  made  by  a  deputy -surveyor 
of  Berks  County,  upon  those  warrants,  corre- 
sponding with  the  descriptions  set  forth  in  the 
warrants,  the  certificate  of  the  survey  in  ques- 
tion beingfully  set  forth  in  the  bill  of  excep- 
tions. (4)  Return  and  acceptance  of  those  eight- 
een surveys  made  by  Henry  Vanderslice,  July 
16.  1798,  as  appears  in  the  list  annexed  to  the 
return.  They  also  introduced  a  certified  copy 
of  a  caveat,  entered  July  18,  1793,  by  John 
Kunckel  and  Aaron  Bowen  against  granting 
the  tracts  either  to  the  said  Jacob  Yeager  or  to 
any  one  of  the  other  seventeen  applicants  un- 
der the  warrants  included  in  that  list.  (6)  Cer- 
tificate from  the  office  of  the  Surveyor-Oeneral 
that  no  proceedings  had  ever  been  had  upon  the 
said  caveat. 

By  that  certificate  it  appears  that  diligent 
and  careful  search  had  been  made  in  that  de- 
partment for  proceedings  on  that  caveat,  and 
the  proper  officer  certifies  that  he  does  not  find 
that  any  citation  was  ever  applied  for,  or  that 
any  proceedings  or  action  was  ever  had  by  the 
Boairlof  Property  upon  or  concerning  the  same, 
which  remains  recorded  in  the  office  of  the 
Surveyor-Cteneral.  (6)  They  also  offered  in  evi- 
dence a  map,  showing  the  two  locations  of  the 
Jacob  Yeager  tract,  the  first  by  Henry  Vander- 
slice, and  the  second  bv  William  Wheeler,  both 
deputy-surveyors  of  Berks  County.  (7)  Both 
sides  admitted  that  Henry  Vanderslice  was  a 
deputy-surveyor  of  Berks  County,  and  that  the 
location  of  the  Jacob  Yeager  tract  as  made  by 
him  was  made  in  the  County  of  Northumber- 
land, within  one  mile  of  the  line  between  that 
county  and  Berks  County,  and  that  the  second 
location  of  the  warrant  by  William  Wheeler 
was  made  in  Berks  County,  about  twenty-two 
miles  distant  from  the  survey  made  by  the  other 
deputy-surveyor. 

Responsive  to  the  rebutting  evidence  given 
by  the  plaintiffs  the  defendants  then  introduced 
certified  copies  of  returns  of  surveys  made  by 
William  Wheeler,  July  10,  1794.  upon  the 
Jacob  Yeager  warrant,  and  upon  three  others 
of  the  eighteen  warrants  returned  and  accepted, 
August  36  of  that  year,  together  with  a  con- 
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nected  chart  of  the  four  tracts,  as  prepared  from 
the  original  surveys  on  file  in  the  office  of  the 
Surveyor-  General. 

Neither  party  desiring  to  offer  any  further 
evidence,  the  presiding  Justice  prooeeded  to 
charge  the  Jury.  Speaking  of  the  warrant  and 
survey  introduced  by  the  plaintiffs,  he  told  the 
Jury  Uiat  the  court  saw  no  defect  in  the  plaint- 
iff's title  under  that  warrant  and  survey,  adding 
that  the  only  claim  which  the  defendants  have 
set  up  is  under  warrants  located  several  miles 
from  the  land  in  controversy  bv  surveys  re- 
turned and  accepted,  and  to  that  instruction  no 
exception  was  taken  bv  the  defendants.  But 
the  court  also  told  the  Jury  that  "no  subsequent 
official  survey  of  the  land  under  those  warrants, 
without  a  warrant  of  survey  or  order  of  the 
Board  of  Property, was  authorized."  Therefore, 
said  the  Justice,  if  the  Jury  take  the  same  view 
of  the  evidence  as  the  court,  the  verdict  should 
be  for  the  plaintiffs;  and  the  Jury  followed  that 
instruction,  and  the  defendants  excepted. 

Two  errors  are  assigned,  as  follows:  (1)  That 
the  court  erred  in  charging  the  Jury  that  no  sub- 
sequent official  survey  of  the  land  under  those 
warrants,  without  a  warrant  of  surveyor  order 
of  the  Board  of  Property,  was  authonzed.  (3) 
That  the  court  errea  in  telling  the  Jury  that  if 
they  took  the  same  view  of  the  evidence  as  the 
court  th^  verdict  should  be  for  the  plaintiflb,  as 
the  effect  of  the  instruction,  as  the  defendants 
contend,  was  to  withdraw  from  the  Jury  the 
consideration  of  the  question  whether  or  not  the 
Board  of  Property  might  not  have  issued  an  or- 
der for  a  second  survey  of  the  tract,  the  evidence 
of  which  had  been  lost. 

Much  discussion  of  the  first  error  assigned  is 
unnecessary,  as  the  defendants  admit  that  the 
law  is  well  settled  in  that  State  that  a  warrant, 
where  it  appears  that  a  survey  has  been  ordered 
upon  it  ana  made,  returned  and  accepted,  is 
functus  officio,  and  that  no  title  under  a  second 
survey  can  be  made  unless  such  second  survey 
was  ordered  by  the  Board  of  Property,  which  it 
is  admitted  is  not  directly  proved  in  this  case. 
Such  an  admission  by  the  defendants  is  a  very 
proper  one.  as  the  decisions  of  the  state  court 
which  furnish  the  rule  of  decision  for  this  court 
in  this  case  are  very  numerous  and  decisive  to 
that  effect.  Perhaps  the  leading  case  upon  the 
subject  is  that  of  ueal  v.  MeCormick,  8  Serg.  & 
R.,  346,  in  which  Gibson,  J,,  said:  "The  law 
is  well  settled  that  after  a  survey  made  and  re- 
turned into  office,  a  second  survey  without  an 
order  of  the  Board  of  Property  is  merely  void." 
If  the  owner  of  a  warrant  be  prejudiced  by  the 
fraud  or  mistake  of  the  officer,  the  Board  of 
Property,  which  is  a  board  created  by  statute, 
will  grant  him  relief,  if  no  new  right  has  at- 
tached itself  to  the  land,  but  a  new  survey,  even 
pursuant  to  an  order  of  the  Board,  will  not  affect 
an  intervening  claim.  Purdon,  Dig.  ,9th  ed. ,619, 
pis.  7  &  8. 

Doubtless  the  official  surveyor  may  correct 
his  survey  while  the  warrant  remains  in  his 
hands,  but  his  control  over  it  ceases  after  his 
return  has  been  made  to  the  Land  Office, and  the 
decisions  are  direct  that  no  second  survey  there- 
on without  an  order  for  that  purpose  is  of  any 
validity  whatever,  either  agamst  the  State  or 
any  other  claimant,  or,  as  Justice  Strong  said, 
in  the  case  of  Hughes  v.  Stevens,  48  Pa.,  197: 
A«  second  survey  without  an  order  for  it  amounts 
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to  nothing,  as  it  is  merely  an  unofficial  act, 
which  cannot  give  the  warrantee  any  rights 
either  against  the  State  or  any  other  cldfmant  of 
the  tract.  Drinker  y.  EoOiday,  2  Yeates,  89; 
P&rter  v.  F&rgu$on,  8  Yeates.eO ;  Viekray  v.  SScd- 
lejf,  14  Berg.  &R..877;  Oystery,  BeUa$,2  Watts. 
897;  Bellas  ▼.  Cle(M)er,  40  Pa..  260;  OraU  y. 
Beo^M.  46Pa..  495. 

2.  Whether  the  circuit  court  erred,  as  alleged 
in  the  second  assignment  of  errors, depends  upon 
the  disputed  fact  whether  there  was  any  eyi 
dence  in  the  case  which  would  haye  warranted 
the  Jury  in  finding  that  an  order  for  a  second 
Buryey  was  eyer  granted  by  the  Board  of  Prop- 
erty, as  it  is  settled  law  that  it  is  error  to  submit 
a  (question  to  a  Jury  in  a  case  where  there  is  no 
eyidence  upon  Uie  subject. 

It  is  clearly  error  in  a  court,  said  Taney,  Ch. 
J.,  in  U,  8,  y.  BreUUng,  20  How..  254  [61  U. 
8.,  XV.,  902],  to  charge  a  Jury  upon  a  supposed 
or  conlectural  state  of  facts,  of  which  no  eyi- 
dence has  been  offered,  as  such  an  instruction 
presupposes  that  there  is  some  eyidence  before 
the  juiy  which  they  may  think  sufficient  to  es- 
tablish the  fact  hypothetically  assumed  in  the 
charge  of  the  court;  and  if  there  be  no  eyidence 
which  they  haye  a  right  to  consider,  then  the 
charse  does  not  aid  them  in  coming  to  a  correct 
conclusion,  but  its  tendency  is  to  embarrass  and 
mislead  them  in  their  deliberations.  -  Goodman 
y.  Simands,  20  How.,  859  [61  D.  S.,  XV.,  988]; 
Ihibois  y.  Lord,  5  Watts.  49;  J3ai««y.  SUn/ffer, 
10  Pa.  St.,  863.  When  a  prayer  for  instruction 
is  presented  to  the  court  and  there  is  no  eyi- 
dence in  the  case  to  support  such  a  theory  it 
ought  always  to  be  denied,  and  if  itisgiyen.un- 
der  such  circumstances,  it  is  error;  for  the  tend- 
ency may  be  and  often  is  to  mislead  the  Jury 
by  withdrawing  their  attention  from  the  legiti- 
mate points  of  Inquiry  inyolyed  in  the  issue. 
Nor  are  Judges  any  longer  required  to  submit  a 
question  to  a  Jury  merely  because  some  eyidence 
has  been  introduced  by  the  party  haying  the 
burden  of  proof,  unless  the  eyidence  be  of  such 
a  character  that  it  would  warrant  the  Jury  in 
finding  a  yerdict  in  fayor  of  that  party.  Iqfd&r 
y.  WombweU,  Law  Rep.,  4  Ex.,  89;  CUbHen  y. 
McMuUen,  L.  Rep.,  2  P.  C.  App..  885.  For- 
merly it  was  held  that  if  there  was  what  is  called 
a  idntiUa  of  eyidence  in  support  of  a  case  the 
Judge  was  bound  to  leaye  it  to  the  Jury,  but  re- 
cent decisions  of  high  authority  haye  established 
a  more  reasonable  rule:  that  In  every  case,  be- 
fore the  eyidence  is  left  to  the  Jury,  there  is  a 
preliminary  Question  for  the  Judge,  not  whether 
there  is  literally  no  eyidence.  but  whether  there 
is  any  upon  which  a  Jury  can  properly  proceed 
to  find  a  yerdict  for  the  party  proaiicing  it, 
upon  whom  the  onu$  of  proof  is  impmed.  Jew- 
eU  y.  Parr,  18  C.  B.,  916;  Toomey  y.  L,  db  B. 
B.  B.  Co.,  8  C.  B..  N.  8.,  150;  WheeUon  y. 
Hard6»ty,SlSA\,  & Bl.,266;  Sehuehardt  y.  Alien, 
1  Wall.,  369  [68  U.  8.,  XVII..  646]. 

Very  strong  doubts  are  entertained  whether 
the  construction,  of  the  language  employed  by 
the  Judge,  assumed  by  the  defendants,  is  the 
correct  construction  of  the  same,  and  the  settled 
rule  is:  if  the  charge  is  merely  ambiguous,  the 
party  dissatisfied  with  it  should  haye  requested 
to  haye  it  made  clear  before  the  jury  left  the 
bar;  that  a  party  under  such  circumstances  may 
not  acquiesce  in  the  correctness  of  the  instruc- 
tion by  his  silence  and  take  his  chance  with  the 
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Jury,  and  then  be  allowed,  if  the  yerdict  is 
against  him,  to  claim  the  benefitof  the  ambigu- 
ity without  haying  inyited  attention  to  the  sub- 
ject and  giyen  the  court  an  opportunity  to  haye 
made  the  correction  to  the  Jury.  Much  wd^t 
is  certainly  due  to  the  suggestions  of  the  plaint- 
iffs, that  the  Judge  did  not  withdraw  the  eyi- 
dence from  the  Jury,  if  any  there  was  in  the 
case,  that  the  language  only  warrants  the  con- 
clusion that  he  expressed  his  own  opinion,  as  be 
had  a  right  to  do,  if  he  thought  it  proper,  and 
left  the  question  to  the  determination  dF  the 
Jury.  Asisume  that  to  be  the  true  conatniction 
of  Uie  language  employed,  and  it  is  quite  dear 
that  the  exception  cannot  be  sustained,  bat  the 
court  is  not  inclined  to  place  the  decision  upon 
that  ground,  as  it  is  eyen  clearer  that  there  was 
no  eyidence  in  the  case  which  would  haye  war- 
ranted the  Jury  in  finding  that  an  order  for  a 
new  suryey  was  eyer  granted  by  the  Board  of 
Property,  as  required  by  law  and  the  repeated 
decisions  of  the  Supreme  Ck>urt  of  the  State. 

Lost  instruments  may  beproyed  by  parol  testi- 
mony where  it  is  shown  that  the  instmment 
once  existed  and  is  lost,  and  the  proof  of  loss, 
where  it  is  first  shown  that  it  once  existed,  may 
consist  of  eyidence  showing  diligent  and  unsuc- 
cessful search  and  Inquiry  m  the  place  where  it 
was  usually  kept  or  in  which  it  was  most  likely 
to  be  found,  if  the  nature  of  the  case  admitted 
of  such  proof.  1  Greenl.  Ey.,  2d  ed.,  sec  558. 
Presumptions  of  law  are  frequently  absolute  and 
conclusiye,  as  they  determine  the  quantity  \>f 
eyidence  requisite  for  the  support  of  any  par- 
ticular ayerment,  which  is  not  permitted  to  be 
oyercome  by  any  proof  that  the  fact  is  other- 
wise. Such  presumptions  arise  in  respect  to  the 
intermediate  proceedings  in  cases  where  lands 
are  sold  under  licenses  granted  by  courts  to  ex- 
ecutors, administrators,  guardians,  and  oHha 
officers,  where  they  are  required  to  adyertise  the 
sales  in  a  particular  manner,  and  to  obeer?e 
other  formalities  in  their  prooeedinss.  Lapse 
of  time,  usually  for  the  period  of  thirty  years, 
affords  a  conclusiye  presumption  in  such  cases, 
if  the  license  and  the  official  ctuu«cter  of  the 
party  and  the  deed  of  conyeyanoe  are  proyed, 
that  all  the  intermediate  proceedings  were  cor- 
rect. Were  it  otherwise,  great  uncertainty  of 
titles  and  other  public  mischiefs  would  ensue, 
but  the  rule  that  lapse  of  time  accompanied  by 
the  acquiescence  of  parties  adyersely  interested 
does  not  in  general  extend  to  records  and  public 
documents  which  are  supposed  always  to  re- 
main in  the  custody  of  officers  chareed  with  their 
preaenration,  ana  which,  therefore,  must  be 
proyed  or  their  loss  accounted  for  by  secondary 
eyidence.  1  Greenl.  Ey.,  12th  ed.,  sec  Ml; 
Hathaway  y.  Clark,  5  Pick.,  490;  Brwuwiek  y. 
ifeiTAiii,  4Me.,  508. 

Suryeys,  it  seems,  were  sometimes  made  in 
that  State  by  deputy-suryeyors  in  early  times 
without  going  upon  the  land,  by  plotting  the 
chart  anamarking  the  lines  and  comers  in  their 
offices,  and  those  sunreys  are  called  '*  chamber 
suryeys,"  but  such  suryeys  were  forbidden  by 
the  Act  of  the  State  Legislature  of  the  8th  of 
April,  1785.  which  enacts  that  eyery  survey 
hereafter  to  be  returned  into  the  Land  Office  upon 
any  warrant  issued  after  the  passing  of  the  Act 
shall  be  made  by  actually  going  upon  the  land 
and  measuring  the  same  and  marking  the  lines. 
PurdoD,  Dig.,  9th  ed.,  pi.  65.    Decided  ohbs 
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are  referred  to  by  the  defendants  where  it  is 
held  that  in  controTersies  respecting  titles  under 
those  surveys  there  arises  a  conclusive  pre- 
sumption, after  the  lapse  of  twenty-one  years 
from  the  return  of  the  survev  into  the  Land  Of- 
fice that  the  survey  was  regularly  made  upon  the 
ground  as  retumra  and  required  by  law.  Mock 
V.  AsUey,  18  Serg.  &  R..  d82;C7at<rv.  Spring,  % 
Watts.  390;  NorrisY,  Hamilton,  7  Watts.  91; 
Nieman  v.  Ward,  1  W.  &  8.,  68;  Onwiby  v. 
Ihms&n,  84  Pa.,  462.  Evidently  the  cases  re- 
ferred to  must  be  regarded  as  establishing  a'rule 
of  property  in  that  State,  but  the  court  here  w 
of  the  opinion  that  they  are  not  applicable  in 
this  case,  as  the  defect  in  the  defendants'  title 
arises  from  the  fact  that  the  new  survey  was 
made  without  any  order  to  that  effect  ever  hav- 
ing been  granted  by  the  Board  of  Property  as 
required  By  law.  Surveys  made  under  those 
circumstances  are  simply  void,  as  shown  by  the 
best  considered  cases  upon  the  subject  decided 
by  the  highest  court  of  the  State.  Deal  v.  Mc- 
(Urmiek^S  Serg.  &  R,  846;  Oyster  v.  Bdlas,  2 
Watts,  897;  Oasaidy  v.  ConvMy,  26  Pa.,  240; 
Hughes  v.  Stevens,  48  Pa.,  197. 

Attempt  is  made  in  this  case  to  supply  by 
presumption  a  matter  absolutely  necessary  to 
^ve  legslitj  to  the  survey  and  without  which 
It  is  a  nullity  and  amounts  to  nothing,  but  is 
held  to  be  as  worthless  as  if  there  had  never 
been  any  warrant  at  all.  Viewed  in  that  light, 
as  it  must  be,  it  is  clear  that  the  case  falls  within 
the  decision  of  the  court  in  the  case  of  Wilsan 
V.  St&ner,  9  Serg.  A  R.,  89,  which,  indeed,  is 
decisive  of  the  controversy.  It  was  there  de- 
cided that  a  survey  is  not  evidence  without  first 
showing  an  authority  to  make  it,  or  proving 
that  such  authoritv  existed  and  was  afterwards 
lost.  Possession  in  that  case  was  proved  for 
upwards  of  thirty  years  under  a  survey  in  the 
handwriting  of  an  assistant  deputjr-surveyor.in- 
dorsed  "Copied  for  return,  with  a  memo 
randum  by  him  that  there  was  authority  to  make 
it,  but  the  court  held  that  those  circumstances 
could  not  be  received  as  affording  presumptive 
evidence  from  which  the  jury  mieht  draw  the 
necessar^r  conclusion,  as  matter  of  Tact,that  even 
if  the  existence  of  the  location  was  admitted, 
some  account  of  its  loss  would  have  to  be  ^ven 
before  secondary  evidence  of  its  contents  could 
be  received,  as  without  that  the  survey  would 
be  inadmissible  for  want  of  a  previous  author- 
ity. Unless  it  can  be  shown  that  the  rule  laid 
down  in  that  case  is  not  good  law,  it  is  quite 
clear  that  the  second  error  assigned  must  also  be 
overruled,  as  the  defendants  did  not  prove  pos- 
session for  any  considerable  time,  or  occupation 
of  the  premises,  nor  the  making  of  any  improve- 
ments upon  the  same,  nor  the  jpayment  of  any 
taxes  assessed  upon  the  land.  On  the  contrary, 
they  proved  nothine  except  the  mere  lapse  of 
time,  unaccompanied  by  evidence  of  possession, 
or  of  improvements,  or  the  payment  of  taxes, 
or  any  other  circumstance,  as  a  ground  of  pre- 
sumption to  warrant  the  jury  in  finding  that  the 
Board  of  Property  ever  granted  a  new  warrant 
of  survey  or  made  any  order  of  a  character  to 
give  le^iuity  to  the  title  set  up  in  their  behalf, 
which  IS  all  that  need  be  remarked  to  show  that 
there  is  no  error  in  the  record.  Unquestionably, 
lost  records  may  be  proved  by  secondary  evi- 
dence, but  their  former  existence  and  loss  must 
first  be  established  by  comiratent  proof,  and  it 

See  14  Wall. 


is  clear  that  evidence  merely  showing  that  they 
do  not  exist  is  not  suflicient  to  establish  either 
of  those  requirements. 
Judgment  affirmed, 

ated-22  Wall.,  120 ;  94  U.  8.,  284 ;  (TT  U.  8..  320. 412 ; 
101  U.  8..  18, 844  ;  78  Pa.  8t.,  366 :  62  Wis.,  161. 


WILLIAM  CREEVY;  WILLIAM  CREEVY. 
THEO.  NICKERSON  and  CHARLES 
FOX,  as  Crkkty,  Nickerson  &  Co.,  and 
DAVID  McCOARD.  AppU., 

V. 

THE  ECLIPSE  TOW  BOAT  COMPANY. 

(See  8.  C,  *'  The  Memmac,''  14  Wall.,  199-204.) 
CoUisum — act  of  pOot^negligenee  of  stetMier, 

1.  That  a  vessel  was  in  oharffe  of  a  pilot  at  the 
time  of  the  collision  is  no  derense  to  a  libel  for 
damaRres,  if  it  appears  that  the  oollision  was  occa- 
sionpd  by  nesrllf^noe  or  unskillful  navigation. 

2.  It  was  a  rash  act  for  a  steamship, with  a  tuff  on 
each  side  of  her.  to  attempt  to  pass  between  a  snip 
which  was  grrounded,and  a  wreck;  and  if  she  made 
the  attempt,  it  was  her  duty  to  keep  out  of  the 
way  of  the  other  vessel. 

[No.  168.] 
autmUtted  Apr,  9,  187$,    Decided  May  6,  1873. 

APPEAL  from  the  Circuit  Court  of  theUnited 
States  for  the  District  of  Louisiana. 
The  case  is  stated  by  the  court. 
Mr.  J.  Hubley  Ashton*  for  appellants. 
Mr.  Conway  Robinson*  for  appellee. 

Mr.  Justice  Clifford  delivered  the  opinion  of 
the  court: 

Vessels  engaged  in  commerce  are  liable  for 
damage  occasioned  by  collision  by  reason  of 
the  negligence,  want  of  care  or  skill  on  the 
part  of  those  intrusted  with  their  navigation, 
or  on  account  of  the  complicity,  direct  or  indi- 
rect, of  their  owners.  Owners  appoint  the  mas- 
ter and  employ  the  crew  and.  consequently,  the 
owners  are  held  responsible  for  the  conduct  of 
the  master  and  crew  in  the  management  of  the 
vessel. 

Damages  were  claimed  in  the  libel  in  this  case, 
which  was  filed  in  the  district  court  by  the  own- 
ers of  the  steam  tug  Qladiator,  to  recover  com- 
pensation for  injuries  the  tug  boat  received  on 
the  llthof  Januarv,  1867.  by  a  collision  which 
occurred  on  that  day  in  the  MIssissppi  River 
at  the  Southwest  Pass,  between  The  Gladiator 
and  the  steamship  Merrimac,  of  the  burden  of 
two  thousand  tons,  in  tow  of  tug-boats,  to  wit: 
The  Calhoun,  of  five  hundred  tons,  lashed  to 
her  starboard  side,  and  The  Harry  Wright,  of 
the  same  tonnage,  lashed  to  her  port  side. 
They  instituted  the  suit  in  rem  against  the 
steamship  and  the  two  tugs  which  had  her  in 
tow,  and  they  charged  in  the  libel  that  the  dam- 
age toThe  Gladiator  was  done  by  the  three  steam- 
ers made  respondents  in  the  libel.  Service  was 
made  by  seizing  the  three  respondent  steamers, 
and  the  respective  owners  of  the  same  appeared 
and  filed  separate  answers.    By  leave  of  court 

NOTB.— OoUfeion ;  r(ghtti  of  steam  and  saiUna  ves- 
sds  loith  reference  to  each  other,  and  in  passino  and 
meeting,  oee  note  to  St.  John  y.  Paine,  61  U.  S.  (10 
How.),  667. 

Rides  for  avoiding  coUieton;  steamer  meeting  steam-- 
er.  See  note  to  Williamson  v.  Barrett,  64  u.  S.  (13 
How.),  101. 
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a  bond  for  value  was  given  in  each  case,  and 
each  of  the  respondent  steamers  was  released 
when  the  bond  for  value  was  filed.  Testimony 
was  taken  on  both  sides  and  the  parties  went  to 
hearing,  and  the  dbtrict  court  entered  a  decree 
dismissing  the  libel,  and  the  libelants  appealed 
to  the  circuit  court,  where  the  parties  were 
again  heard,  and  the  circuit  court  affirmed  so 
much  of  the  decree  as  dismissed  the  libel  as  to 
the  two  steam  tugs,  but  reversed  the  decree  as  to 
the  steamship,  and  pronounced  for  damages  as 
against  her  in  favor  of  the  libelants. 

Ck>urts,  under  such  circumstances,  may  esti- 
mate the  damages  without  a  reference,  or  they 
ma:y  send  the  cause  to  a  commissioner  for  that 
purpose,  in  the  exercise  of  their  discretion, 
SOtlby  V.  Ftwte,  20  How..  886  [61  U.  8.,  XV., 
956].  Pursuant  to  that  rule  the  circuit  court, 
estimated  the  damages  without  a  reference,  and 
found  the  amount  to  be  $4,697.40,  with  five 
per  cent,  interest  from  the  time  the  libel  was 
filed  in  the  district  court.  Whereupon  the 
owners  of  the  steamship  appealed  to  this  court, 
and  the  only  question  presented  is  whether  the 
decree  of  the  circuit  court  awarding  dama«:es 
to  the  libelants  against  the  steamship  is  correct, 
as  none  of  the  other  parties  have  appealed. 
The  BagtUey,  5  Wall.,  412  [72  U.  8.,  XVIIL, 
5911;  2%4f  Quickstep,  9  Wall..  665  [76  U.  8., 
XIX.,  767]. 

fiy  the  pleadings  and  evidence  it  appears  that 
the  steam  tug  of  the  libelants  was  made  fast  to  the 
larboard  side  of  the  ship.  Celuta,  bound  to  the 
Port  of  New  Orleans,  and  which  in  endeavoring 
to  pass  up  the  river,  had  grounded  some  twelve 
hours  before  on  the  biu>  of  the  Southwest  Pass. 
Her  master  had  employed  The  Gladiator  and 
the  steam  tus  8witzerland,which  was  lashed  to 
the  starboard  side  of  The  Celuta,  to  assist  the 
crew  of  the  ship  in  getting  her  over  the  bar, 
and  at  the  time  of  the  collision  these  three  ves- 
sels, lashed  together  in  the  manner  described, 
were  lymg  on  the  bar,  the  port  side  of  The  Gladi- 
ator being  at  the  distance  of  seventy  to  seventy- 
five  feet  from  a  certain  buoy  indicating  the  place 
on  the  bar  where  was  a  certain  "  wreck  "  which 
entirely  obstructed  navigation.  Under  these 
curcumstances  The  Gladiator  was  unable  to 
move,  as  she  was  lashed  to  the  ship  Celuta  and- 
the  8hi|p  was  aground  on  the  bar,  and  it  was 
while  Ihe  Celuta  and  her  two  steam  tugs  were 
in  that  situation  that  the  steamship  Merrimac 
and  the  two  steam  tugs  which  had  her  in  tow, 
also  bound  to  New  Orleans,  came  up  and  at- 
tempted to  i)ass  between  The  Gladiator  and  the 
buoy  which  indicated  the  location  of  the  wreck, 
and  the  pleadings  and  evidence  show  that  the 
steam  tug  Calhoun  was  lashed  to  the  port  side 
of  the  steamship,  and  having  a  considerable  list 
to  port,  her  starboard  guard  was  elevated  and 
passed  over  the  rail  of  The  Gladiator,  striking 
the  latter  vessel  with  great  violence,  raking  her 
from  stem  to  stem,  and  carrying  away  all  her 
upper  works.  By  the  collision  the  cabm,  cook- 
house, pilothouse,  and  engine-room  of  The 
Gladiator  were  entirely  smashed  and  carried 
from  the  port  side  over  to  the  starboard  side  of 
the  steam  tug.  Her  boiler  wsa  knocked  out  of 
place,  her  steam  drum  broken  to  pieces,  her 
lever  and  exhaust  pipe  broken,  and  much  other 
damage  was  done  to  the  engine  and  other  parts 
of  the  steam  tug,  as  more  fully  set  forth  in  the 
record. 
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Two  defenses  were  set  up  by  the  owners  of 
the  steamship:  (1)  That  the  steamship  and  the 
two  steam-tugs  which  had  her  in  tow  were  in 
the  charge  and  under  the  control  of  a  branch 
pilot,  ta£en  on  board  conformably  to  the  re- 
quirements of  the  law  of  the  State,  and  they  al- 
lege that  the  owners  of  the  vessels,  while  they 
were  under  the  control  and  management  of 
such  a  pilot,  are  not  in  any  way  responsible  for 
their  navigation.  (2)  That  there  was  sufilcient 
space  to  aUow  the  steamship  and  her  two  tugs 
to  pass  up  between  the  wreck  and  The  Gladiator, 
and  that  they  came  up  in  a  skillful  and  proper 
manner;  that,  as  they  were  passinff  The  Gladi- 
ator and  touched  shoal  water.  The  Calhoun 
careened  two  points,  which  made  it  impossible 
to  prevent  a  collision,  which  was  an  event 
wholly  unforseen  and  which  could  not  have 
been  anticipated  by  the  most  skillful  seaman- 
ship. 

Much  discussion  of  the  first  defense,  since  the 
decision  in  the  case  of  The  China,  7  WalL,  58 
[74  U.  8.,  XIX.,  70].  is  entirely  unnecessary, 
as  the  whole  subject  was  there  very  carefully 
considered.  By  the  law  of  the  State  it  is  pro- 
vided that  if  the  master  of  any  ship  or  vessel 
coming  to  the  Port  of  New  Orleans  shall  refuse 
to  receive  on  board  and  employ  a  pilot,  the  mas- 
ter or  owner  of  such  ship  or  vessel  shall  pay  to 
such  pilot  who  shall  have  offered  to  go  on  board 
and  take  charge  of  the  vessel  lialf  pilotage. 
Rev.  Stat.  La.,  1856,  pp.  403,404.  State  pilot 
laws  which  compel  the  owners  of  vessels  to  pav 
half  pilotage  in  cases  where  the  pilot  offers  hfs 
services  and  they  are  refused,  where  the  law  is 
not  enforced  by  any  penalty,  are  not  regarded 
as  compulsory  and,  therefore,  the  fact  that  the 
vessel  was  in  charge  of  a  pilot  under  such  a  law 
at  the  time  of  the  collision  \s  no  defense  to  a 
libel  for  damages,  if  it  appears  that  the  col- 
lision was  occasioned  by  negligence  or  unskill- 
ful navigation.  The  Sfareellua,  1  Cliff..  490. 
Port  regulations  are  supposed  to  be  known  to 
the  ship-owner  before  he  sends  his  vessel  on  the 
voyage,  and  the  general  rule  is,  that  in  sending 
her  to  any  particular  port  he  electa  to  aubmit  to 
the  lawful  regulations  established  at  that  port, 
and  that  the  vessel,  in  case  she  unlawfully  col- 
lides with  another  vessel  engaged  in  lawful  com- 
merce, shall  be  responsible.  The  Carolus.  3 
Curt. ,  69.  Where  the  law  is  not  enforced  by 
any  penalty  it  is  not  regarded  as  compulsoiy, 
and  if  not  compulsory  the  defense  that  the  ship 
was  in  charge  of  a  pilot  is  not  a  valid  defense, 
which  is  all  that  need  be  said  upon  the  subject. 
Martin  v.  HOtan,  9  Met..  871;  Hunt  v.  CdHuie, 
1  Grav,  257. 

2.  Other  defenses  failing,  it  is  quite  common 
to  set  up  the  defense  of  inevitable  accident. 
Most  collisions  are  inevitable  at  the  moment 
they  occur;  but  the  primary  rule  is  that  precau- 
tions must  be  seasonable,  as  all  experience 
shows  that  in  order  to  be  effectual  they  must  be 
seasonable,  and  if  they  are  not  so,  and  a  col- 
lision ensues  in  consequence  of  the  delay,  it  is 
no  valid  defense  to  say  that  nothing  could  be 
done  at  the  moment  to  prevent  the  two  vessels 
from  coming  together.  Inability  to  prevent  a 
collision  usuallv  exists  at  the  time  it  occurs, 
but  it  is  generally  an  easy  matter  to  trace  the 
cause  of  the  disaster  to  some  negligent  or  un- 
skillful act,  or  to  some  antecedent  omission  of 
duty  on  the  part  of  one  or  the  other  or  both  of 
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the  colliding  yefisels.  WakefiMy,  TheOovemcr, 
1  Cliff. ,  97.  Few  cases  arise  where  there  is  less 
difficulty  in  answering  such  a  defense  or  in 
pointing  to  the  antecedent  error  than  in  the  case 
under  consideration,  as  it  is  quite  clear  to  any 
one  acquainted  with  the  rules  of  navi^tion  that 
it  was  a  rash  act  for  the  steamship  with  her  two 
tugs,  one  on  her  larboard  side  and  the  other  on 
her  port  side,  to  attempt  to  pass  between  The 
Qlauiator  and  the  wreck,  even  if  the  space  be- 
tween those  objects  was  somewhat  wider  than 
the  three  steamers  abreast,  which,  to  say  the 
least  of  the  proposition,  is  very  doubtful. 

Beyond  doubt  it  was  the  duty  of  the  steam- 
ship to  keep  out  of  the  way, both  because  she  was 
astern  and  because  The  Celuta  to  which  The 
Gladiator  was  lashed  was  aground,  and  it  is  no 
answer  to  say  that  it  was  possible  to  pass,  and 
that  the  attempt  would  have  been  successful  if 
The  Calhoun,  when  she  reached  shoal  water 
abreast  of  The  Gladiator,  had  not  careened,  as 
alleged  in  the  answer.  Under  the  circum^ 
stances, it  must  be  assumed  that  those  in  charge 
of  the  steamship  knew  that  it  was  their  duty  to 
keep  out  of  the  way,  and  if  they  did  not  know 
that  the  water  shoaled  where  The  Celuta  was 
grounded,  it  only  furnished  additional  evidence 
to  support  the  conclusion  that  the  attempt  to 
pass  between  The  Gladiator  and  the  wreck  was 
a  rash  act,  and  that  the  owners  of  the  steam- 
ship are  responsible  for  the  consequences.  Such 
being  our  conclusion,  it  is  unnecessary  to  ex- 
amine the  other  questions  discussed  at  the  argu- 
ment. 

Decree  affirmed. 

Clted-lO  Wall.,  54 ;  2  Sawy.,  507. 


JACOB  H.  V.  COCKROFT  bt  al.,  Plffs.  in 

Err,, 

V. 

WALTER  8.  VOSE  kt  al. 

(See  S.  Cm  14  Wall..,  5-9.) 

WrU  of  error  dumissed, 

*The  court  reiterate  the  proposition,  that  unless 
it  can  be  seen  from  the  record  that  a  state  court 
decided  the  question  relied  on  to  ffive  this  court 
Jurisdiction,  the  writ  of  error  will  be  dismissed. 

[No.  571.] 
SubmitUd  Apr,  S6, 1872.    Decided  May  6, 187£. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  New  York. 

The  record  shows  that  this  suit  was  brought 
in  the  Supreme  Court  of  the  State  of  New 
York,  by  the  defendants  in  error,  to  enforce  an 
alleged  lien  for  supplies  furnL9hed  the  brig 
Jachin.  in  the  Port  of  New  York;  that,  prior  to 
the  commencement  of  the  suit,  a  warrant  of  at- 
tachment was  Issued  by  one  of  the  justices  of 
said  court,  pursuant  to  the  provisions  of  Art. 
8,  ch.  8,  part  3,  of  the  Revised  Statutes,  en- 
titled *'  An  Act  to  Provide  for  the  Collection  of 
Demands  against  Ships  and  Vessels"  directed  to 
the  sheriff  of  the  City  and  County  of  New 
York,  to  seize  said  vessel  for  the  purpose  of  en- 
forcing said  alleged  lien,  and  that  the  sheriff 
there  upon  seized  the  vessel  as  directed. 

That  for  the  purpose  of  discharging  the  ves- 

*Head  note  by  Mr.  Justice  Mii^lsr. 
See  14  Wall. 


sel  from  the  custody  of  the  sheriff,  and  in  pur- 
suance of  the  statute,  the  plaintiffs  in  error  gave 
their  bond  to  the  defendants  in  error,  whereby 
they  became  bound  to  pay  the  amount  of  all 
such  claims  and  demands  "  as  shall  have  been 
exhibited,  which  shall  be  established  to  have 
been  subsisting  liens"  upon  the  vessel  pursuant 
to  the  statute  above  mentioned;  and  that  after- 
wards this  suit  was  brought  by  the  defendants  in 
error  to  enforce  the  bond. 

The  cause  was  tried  Nov. ,  1868,  and  Judg- 
ment given  for  the  defendants  in  error.  This 
Judgment  was  affirmed  on  appeal  to  the  €(eneral 
Term.  An  appeal  was  taken  by  the  plaintiffs 
\n  error  from  this  Judgment  to  the  Court  of  Ap- 
peals, and  May  19,  1871,  that  court  rendered 
final  Judgment  affirming  the  Judgment  of  the 
Supreme  Court;  the  cause  was  remitted  to  the 
Supreme  Court,  and  Judgment  given  by  said 
court  in  favor  of  the  defendants  in  error  and 
against  the  plaintiffs  in  error,  June  6.  1871; 
whereupon  this  writ  of  error  was  brought  by 
the  plaintiffs  in  error  to  correct  the  allied  er- 
ror in  the  rendition  of  the  Judgment  given  in 
the  Court  of  Appeals. 

The  case  further  appears  in  the  opinion. 

Jtesgrs.  J.  M.  Carlislet  J.  D.  KcPher- 
son  and  Charles  N,  Black,  for  plantiffs  in  er- 
ror: 

The  record  not  only  shows  upon  its  face  that 
the  state  law  was  drawn  in  question  as  in  con- 
flict with  the  Constitution  and  laws  of  the  Unit- 
ed States,  and  that  the  question  was  necessa- 
rily involved  in  the  decision,  so  that  the  state 
court  could  not  have  given  Judgment  without 
deciding  it,  but  it  also  shows  that  the  decision 
of  the  court  was  in  favor  of  the  state  law. 

It  is  true  that  the  validity  of  the  state  law 
was  not  discussed  in  the  Supreme  Court,  and 
that  the  Supreme  Court  decided  the  case  on 
other  grounds;  but  this  writ  of  error  is  not 
brought  to  correct  any  error  in  the  rendition  of 
the  Judgment  of  that  court.  It  is  brought  to 
correct  the  error  in  the  rendition  of  the  Judg- 
ment in  the  Court  of  Appeals. 

The  action  of  the  Supreme  Court,  however, 
was  based  upon  the  assumption  that  the  state 
law  was  valid,  as  the  foundation  of  the  action 
rested  upon  the  validity  of  that  law. 

It  is  conceded  bv  the  defendants  in  error  that 
the  constitutionality  of  the  state  statute  was 
discussed  in  the  Court  of  Appeals.  In  that 
court  the  main  question  was  as  to  the  validity 
of  this  Act ;  but]it  was  said  by  the  court,  that  the 
plaintiffs  in  error  had  waived  that  defense  by 
not  pleading  it,  and  insisting  upon  it  on  the 
trial  of  the  cause.  Vose  v.  Vockroft,  44  N.  Y., 
415. 

Assuming  that  the  law  tolerates  such  a  thing 
as  a  waiver  of  this  character,  this  waiver  does 
not  appear  upon  the  face  of  the  record.  So  far 
as  the  record  shows,  and  that  is  all  we  have  to 
consider  upon  this  motion,  it  appears  that  a 
state  statute  was  drawn  in  question  as  in  con- 
flict with  the  Constitution  and  laws  of  the  Unit- 
ed States,  and  that  the  decision  of  the  court 
was  in  favor  of  the  state  law. 

The  plaintiffs  in  error  contend  that  the^  did 
not  and  could  not  waive  the  constitutionality  of 
this  law;  that  if  the  couK*  held  the  law  to  be 
unconstitutional, it  was  bound  to  give  the  plaint- 
iffs in  error  the  benefit  of  it;  that  the  court  had 
no  right  to  exercise  any  authority  under  it.  An 
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unconstitutional  law  ia  no  law,  and  a  party  can- 
not waive  nor  be  affected  bv  that  which  never 
existed.  Brookman  v.  Eamul,  43  N.  Y..  554. 

It  is  enough  to  say  that  the  face  of  this  rec- 
ord shows  that  the  court  sustained  the  validity 
of  this  state  statute,  no  matter  what  reasons  the 
judffes  may  have  assigned  in  their  opinions. 

Mewrs,  Benedict  d  Benedict,  for  defendants 
in  error: 

:  This  court  has  held,  by  a  long  series  of  au- 
thorities, that  where  it  is  sought  to  review  by 
writ  of  error  the  judgment  of  a  court  of  a  State, 
it  must  appear  from  the  record  itself  that  a  ques- 
tion was  raised  in  the  state  court  as  to  the  re- 
I)Ugnancy  of  some  state  statute  to  the  Constitu- 
tion or  laws  of  the  United  States,  and  that  the 
state  court  upon  such  question  adjudged  the 
statute  valid. 

OrofjoeU  v.  BandeU,  10  Pet.,  892:  Bk,  v. 
Buckingham,  5  How. ,  841 ;  WiUiame  v.  Oliver, 
12  How.,  Ill;  Lateier  v.  Walker,  14  How., 149; 
MaxtMU  V.  NevMd,  18  How.,  511  (69  U.  8  , 
XV.,  506);  Hayt  y.  Sheldon,  1  Black,  518  (66  U. 
8.,  XVII.,  65);  Bectar  v.  Ashley,  6  Wall.,  142 
(78  U.  8.,  XVIII..  788);  Parmalee  v.  Lawrence 
(ante,  48). 

There  is  nothing  in  the  record  which  shows 
that  the  question  of  the  constitutionalty  of  any 
provision  of  the  Revised  Statutes  was  made  or 
passed  upon  by  the  Supreme  Court  of  the  State. 
The  pleadings  show  that  no  such  question  was 
raised.  No  such  question  is  suggested  by  the  evi- 
dence or  the  exceptions.  The  opinions  of  the 
Judges  at  the  General  Term  show  that  no  such 
question  was  raised  before  them  or  passed  upon 
by  them,  nor  does  any  such  question  appear  in 
the  remxtUtw  from  the  Court  of  Appeals,  or  the 
Judgment  of  the  Supreme  Court  entered  Uiereon. 

Mr,  Juitice  Miller  delivered  the  opinion  of 
the  court: 

This  is  a  writ  of  error  to  the  Supreme  Court 
of  New  York,  and  motion  is  made  to  dismiss 
for  want  of  jurisdiction. 

The  ground  of  Jurisdiction  relied  on  is,  that  a 
statute  of  New  York  which  gave  a  lien  on  a 
vessel  for  supplies  furnished  her  in  her  home 
port  and  prescribes  the  mode  by  which  thu  lien 
could  be  enforced  was  an  invasion  of  the  exclu- 
sive Jurisdiction  of  the  Dintrict  Court  of  the 
United  States  over  that  subject. 

But  it  does  not  appear  to  us  that  the  Court  of 
Appeals  in  which  the  case  was  decided,  held  the 
state  statute  to  be  valid,  and  if  it  did  not,  the 
Jurisdiction  of  this  court  cannot  be  invoked  to 
declare  it  invalid. 

The  suit  before  us  was  an  action  on  a  bond 
given  by  the  owners  of  the  vessel  and  their 
sureties  to  release  her  when  she  had  been  at- 
tached in  the  original  proceeding  to  en  force  the 
lien,  and  several  questions  were  raised  in  the 
defense,  none  of  which  seem,  from  the  plead- 
ing, or  anything  else  in  the  record,  to  have  been 
founded  on  the  invalidity  of  the  statute.  One 
of  these  questions  evidently  was  whether  the 
credit  was  given  to  the  owner  personally,  or  to 
the  vessel ;  and  another  was  whether,  after  the 
bond  had  been  given  and  the  vessel  released,  the 
obligors  in  the  bond  were  not  estopped  to  deny 
the  validity  of  the  proceeding  in  the  attachment 
suit. 

Now,  if  the  court  decided  the  case  on  this  lat- 
ter ground,  as  it  may  have  done,  or  on  any  of 


the  other  grounds  except  the  validity  of  the 
statute,  we  have  no  jurisdiction. 

The  inference  from  the  condition  of  the  rec- 
ord, that  the  court  did  not  decide  the  statute 
valid,  might  receive  confirmation  from  the 
opinion  of  that  court,  if  we  were  at  liberty  to 
consider  it,  for  it  is  there  held  that  the  statute 
is  invalid  for  the  very  reason  ^iven  here  by  the 
plaintiffs  in  error  why  we  diouTd  hold  it  invalid. 

On  the  whole,  we  do  not  find,  fromanvthing 
in  the  record  of  this  case,  that  the  question  re- 
lied on  here  was  decided  against  the  right 
claimed  by  the  plaintiffs  in  error,  and  the  writ 
M,  ikerefore,  dkmmed. 


HENRY  J.  HOLMES  and   REBECCA  B. 
HOLMES,  HIS  WiFB,  Appti., 

V, 

AMBROSE  H.  SEVIER,  as  Admr.  of  the  £s- 
*  tate  of  Jno.  A.  Jordan,  Deceased,  st  al. 

State  decimon,  when  reviewed— case  diiimsaed, 

Wbere  the  state  courts  in  its  decision,  proceeded 
upoD  tlie  general  prinoiplee  of  the  JurisfvudeDoe 
oi  the  State,  this  court  wiU  not  review  its  decisioa. 

Where  the  record  from  the  state  court  exhibits 
no  question  of  which  this  court  takes  cogniinoe, 
the  case  wiU  t>e  dismissed. 

[No.  81]. 
Argued  N&v,  8,  1871,     Decided  May,  6,  1872. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Eastern  District  of  Arlcan- 
sas. 

The  case  is  sufflciently  stated  in  the  opinion, 
and  in  the  case  therein  referred  to. 

Meure.  P.  Phillips  and  S«  F.  Clajrk,  for 
appellants. 
Messrs.  Watkins  and  Rose*  for  appeOees. 

Mr.  Justice  Swayne  delivered  the  opinion 
of  the  court: 

This  is  an  appeal  in  equity,  from  the  decree 
of  the  Circuit  Court  of  the  United  States  for  the 
Eastern  District  of  Arkansas. 

The  bill  was  filed  by  the  appellants,  to  enforce 
the  payment  of  the  balance  due  upon  a  prom- 
issory note,  bearing  date  on  the  25tli  of  Decem- 
ber, 1856,  made  by  John  A.  Jordan,  since  de- 
ceased, to  Robert  Ryan, also  since  deceased,  for 
$10,000,  payable  on  the  1st  of  January,  A.  D. 
1860,  with  mterest  at  the  rate  of  ten  per  cent. 
per  annum  from  date  until  paid.  The  note  was 
secured  by  a  mortgage,  and  is  averred  to  have 
been  given  for  the  purchase  money  of  slaves 
subsequently  emancipated  bv  the  Oovemmeot 
of  the  United  States.  The  defendants  demurred 
to  the  bill.  The  demurrer  was  sustained  and  the 
bill  dismissed.  The  opinion  of  the  court  waaoon- 
fined  to  the  effect  of  the  emancipation  of  tlie 
slaves  upon  the  validity  of  the  note.  The  Judg- 
ment proceeded  upon  that  sround.  The  views 
of  this  court  upon  that  subject  were  fullv  ex- 
pressed in  Osbom  v.  Meholsan  [ante,  688l  re- 
cently decided  at  this  term,  and  they  are  oecis 
ive  of  this  case. 

In  accordance  with  Uiase  views,  the  decree  cfthe 
court  below  is  reversed,  and  the  case  will  be  re- 
manded to  the  Circuit  Court,  with  directions  to 
proceed  in  conformity  to  the  opinion  ofthiscourt 
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£!x  parte  Ik  thb  Matter  of  MAX  NEW- 
MAN KT  AL. 

(See  8.  Cm  li  Wall.,  1SM70.) 

Mandamus,  wTien  isnted-^ffect  of—prctciiee  on. 

1 .  ThiB  court  has  power  to  issue  writs  of  mandamus 
to  any  courts  appointed  under  the  authority  of  the 
United  States*  where  such  court,  having  jurisdic- 
tion, refuses  to  hear  and  decide  a  case ;  or  where, 
havingr  heard,  it  refuses  to  render  Judarment  or  en- 
ter a  decree. 

2.  But  the  writ  will  not  be  issued  in  any  case,  if 
the  party  aggrieved  may  have  a  remedy  by  writ  of 
error  or  appeah. 

8.  The  supervisory  court  will  never  prescribe 
what  the  decision  of  the  subordinate  court  shall  be, 
nor  control  the  Judgment  or  discretion  of  the  sub- 
ordinate court  in  disposing  of  the  controversy. 

4.  Practice  on  mandamua  to  subordinate  courts 
considered. 

6.  It  is  not  competent  for  the  superior  tribunal, 
upon  such  a  writ,  to  re-examine  the  Judgment  or 
decree  of  the  subordinate  court,  or  to  interfere  in 
.any  manner  with  the  Judicial  discretion  and  Judg- 
ment of  the  subordinate  court. 

[No.  12.  Orig.l 
Argued  Apr.  J9,  1872,      Decided  May  6,  1872. 

PETITION  for  writ  of  mandamus  to  the  Unit- 
ed States  Circuit  Judge  for  the  Eastern  Dis- 
trict of  New  York. 

This  case  came  before  this  court  on  a  petition 
filed  for  a  writ  of  mandamus,  to  be  directed  to 
the  circuit  judge  holding  the  circuit  court  in 
4ind  for  the  eastern  district  of  New  York,  in  the 
second  circuit,  commanding  him  to  entertain 
Jurisdiction  of  a  certain  cause  then  pending  in 
said  court,  and  to  decide  the  same  on  the  mer- 
its thereof.  This  court  granted  a  rule  to  show 
cause  Apr.  19.  1872,  why  a  writ  of  peremptory 
mandamtts  should  not  be  granted.  The  hear- 
ing of  the  application  is  now  on  that  rule. 

The  case  is  stated  by  the  court. 

Mr,  D.  KcKahoiif  for  the  petitioners: 

The  definition  of  the  writ  of  mandt^nus 
shows  that  it  is  issued  to  inferior  courts  "  toen- 
iorce  the  due  exercise  of  those  judicial  or  min- 
isterial powers,  with  which  the  Constitution  or 
Congress  have  invested  them:  and  this,  not  only 
by  restraining  their  excesses,  but  also  by  quick- 
ening their  negligence  and  obviating  their  de- 
nial of  justice. 

Ex  parts  Bradley,  7  Wall.,  864,  875  (74  U. 
S.,  XIX.,  214,  218);  Ex  parU  Crane,  5  Pet., 
190;  Stafford  v.  Bk.,  17  How.,  275  (58  U.  B., 
XV..  101). 

While  this  court  will  not  restrain  or  direct  by 
mandamus  in  what  manner  the  discretion  of 
the  inferior  tribunal  should  be  exercised,  it  will, 
in  proper  cases,  require  the  court  to  hear  and 
decide. 

Ins.  Go.  V.  Wilson,  8  Pet,  291;  Ex  parte 
Bradstreet,  7  Fet.,  fiU. 

The  13th  section  of  the  Judiciary  Act  gives 
ample  power  to  this  court  to  issue  writs  of  man- 
damus, in  cases  warranted  by  the  principles  and 
usages  of  law,  to  any  court  appointed  or  per- 
sons holding  office  under  the  authority  of  the 
United  States.     See  1  Stat,  at  L.,  180. 

The  principles  and  usages  of  law  give  the 
right  to  a  mandamus,  where  a  party  has  a  legal 
right  and  no  other  remedy  to  enforce  it. 

Phill.  Pr.,  230. 

In  the  case  at  bar,  the  proposed  mandamus 
does  not  usurp  the  functions  of  a  writ  of  error 
or  appeal. 

No  appeal  lies  in  this  case,  because  the  amount 
is  less  than  $2,000. 

-See  14  Wall.  U.  S.,  Book  20. 


The  circuit  Judge  refuses  to  consider  and  de- 
termine on  the  merits,  a  case  over  which  he  has 
ample  jurisdiction;  he  entertaining  the  opinion 
that  the  courts  of  the  United  States  sitting  as 
courts  of  admiralty  and  maritime  jurisdiction, 
have  not  jurisdiction  of  the  subject-matter,  be- 
cause of  the  Treaty  with  Prussia. 

In  this  court  it  is  submitted  that  the  conclu- 
sion of  the  circuit  court  is  erroneous.  Being 
erroneous,  his  refusal  to  act  judicially  on  the 
plea  that  he  has  not  jurisdiction,  brings  him 
within  the  operation  of  the  law  of  marSamus. 

While  it  is  conceded  that  the  writ  of  manda- 
mus cannot  be  used  to  correct  an  erroneous 
judgment  of  a  court  of  acknowledged  jurisdic- 
tion, yet  it  can  be  invoked  to  compel  a  court  to 
exercise  its  jurisdiction,  even  though  such  court 
be  of  the  opinion  it  had  not  jurisdiction.  The 
distinction  between  the  two  classes  of  cases  is 
obvious. 

See,  Ins.  Co.  v.  Adams,  9  Pet.,  571;  Ex  parte 
Story,  12  Pet. ,  339;  iZb  parte  Hoyt,  13  Pet..  279 
Bex  V.  Justices  of  Kent,  14  East,  895;  Bull  v 
Supervisors  of  Oneida,  19  Johns. ,  260;  Judges  of 
Oneida  O,  P.  v.  People,  18  Wend.,  92;  Stoing 
V.  Inhab.  o/AUotoays  Creek,  5  Halst.,  58. 

Mr,  Edward  Salomon*  in  opposition  to 
the  petition : 

MaTkdamtM  cannot  perform  the  functions  of  a 
writ  of  error  or  of  an  appeal.  The  court  will 
not,  by  mandamus,  direct  a  judge  what  judg- 
ment to  enter  in  a  suit;  but  in  a  proper  case, 
will  onlv  require  him  to  proceed  to  enter  Judg- 
ment. It  will  never  direct  in  what  manner  the 
discretion  of  an  inferior  tribunal  shall  be  exer> 
cised;  but  will  only,  in  a  proper  case,  require 
the  inferior  court  to  decide.  It  cannot  by  man- 
damus control  the  iudiclal  discretion  or  con- 
science of  the  court  below. 

Ex  parte  Orane,  5  Pet.,  190;  Exparte  Brad- 
street,  7  Pet.,  634;  Ins.  Co.  of  N.  Y.  v.  Wilson, 
8  Pet.,  291;  Same  v.  Adams,  9  Pet.,  571;  Ex 
parte  Hoyt,  13  Pet.,  279;  Ex  parte  Many,  14 
How.,  24;  Commissioner  of  Patents  Y,  Whitely, 
4  Wall.,  622  (71  U.  8..  XVII. ,  335). 

We  submit  that  in  this  application  for  a  man- 
damus, this  court  cannot  look  into^he  opinion 
of  the  circuit  judge  for  the  purpose  of  ascertain- 
ing on  what  ground  his  decision  is  based,  with 
a  view  of  revising  it.  The  opinion  is  no  part 
of  the  record  of  the  case.  That  record  shows 
that  the  circuit  court  has  entertained  the  ap- 
peal, heard  and  tried  it,  and  upon  such  hearing 
and  trial,  after  due  consideration,  has  ordered 
that  the  decree  of  the  district  court  be  reversed 
and  the  libel  dismissed.  After  entertaining  the 
appeal  and  hearing  the  case,  the  circuit  court 
has  decided  the  controversy  upon  the  points 
presented.  How  can  this  court,  then,  upon  an 
application  for  a  mandamus,  look  into  the  opin- 
ion of  the  judge  with  a  view  of  controlling  his 
judicial  conscience,  in  order  to  compel  him  to 
decide  differently? 

The  application  in  this  court  is  for  umanda- 
misdirecting  the  circuit  judse  *'to  hear  the 
appeal  of  said  parties,  taken  from  the  decision 
of  Charles  L.  Benedict,  District  Judge  of  the 
United  States,  and  to  decide  the  same  on  the 
merits  of  the  controversy."  He  has  entertained 
the  appeal,  has  heard  it  and  has  decided  it,  and 
we  respectfully  insist  that  the  circuit  judge  has 
decided  the  appeal  *'  on  its  merits."  What  are 
the  merits  of  the  controversy?  Is  not  this  ques- 
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tion  of  the  Jurisdiction  of  the  Pniflsian  Consul 
and  his  decision  a  pari  of  the  **  merits  of  the 
controversy?"  Will  this  court  by  mandamus 
determine  what  is.  and  what  is  not  "the  merits 
of  the  controversy?"  We  submit  that  the  ques- 
tion presented  on  the  appeal,  whether  under  the 
Treaty  and  considering  the  action  and  alleged 
and  proved  decision  of  the  consul,  the  district 
court  t^ould  have  dismissed  the  libel,  went  to 
the  **  merits  of  the  controversy  "  and  that  the 
circuit  Judge  has  decided  the  appeal  upon  its 
merits. 

Mr.  Jtutuse  Clifford  delivered  the  opinion 
of  the  court: 

Attempt  was  made  in  the  first  place  to  prose- 
cute the  suit  in  the  name  of  the  mate  for  him- 
self and  as  assignee  of  the  crew,  but  the  court 
before  entering  the  decree  suggested  an  amend- 
ment, and  the  crew  were  admitted  as  co- libel- 
ants, which  will  render  it  unnecessary  to  make 
any  further  reference  to  that  feature  of  the 
pleadings. 

Proceedings  in  rem  were  instituted  in  the 
District  Court  against  the  baric  Elwine  Erep- 
line,  by  the  mate,  for  himself  and  in  behalf  of 
the  crew  of  the  bark,  on  the  24th  of  August, 
1870,  in  a  case  of  subtraction  of  wages  civil 
and  maritime,  and  they  allege  in  the  libel,  as 
amended,  that  the  bark  is  a  Prussian  vessel, 
and  that  they  are  Prussian  subjects,  and  that 
they  were  hired  by  the  master  and  legally 
shipped  on  board  the  bark  for  a  specified  term  of 
service,  and  that  they  continuea  well  and  truly 
to  perform  the  duties  they  were  shipped  to  ful- 
fill, and  that  they  were  obedient  to  the  lawful 
commands  of  the  master,  until  they  were  dis- 
charged. They  also  set  forth  the  date  when 
they  were  shipped,  the  length  of  time  they  had 
served,  the  wages  they  were  to  receive,  and  the 
amount  due  and  unpaid  to  them  respectively 
for  their  services,  and  aver  that  the  owners  of 
the  bark  refuse  to  pay  the  amount. 

Process  was  issued  and  served  by  the  seizure 
of  the  bark,  and  the  master  appeared,  as  claim- 
ant, and  filed  an  answer.  He  admits  that  the 
appellants  shipped  on  board  the  bark  at  the 
place  and  in  the  capacities  and  for  the  wages 
alleged  in  the  libel ;  but  he  avers  that  they  signed 
the  shipping  articles  and  bound  themselves  by 
the  rules,  regulations,  and  directions  of  the 
shipping  law  and  rules  of  navigation  of  the 
country  to  which  the  bark  belonged,  and  he 
denies  that  they  well  and  truly  performed  their 
duties,  or  that  they  were  obedient  to  his  lawful 
commands.  On  the  contrary,  he  alleges  that 
they,  on  the  day  they  were  discharged,  were 
guilty  of  gross  insubordination  and  mutinous 
conduct;  that  they  resisted  the  lawful  com- 
mands of  the  master,  and  refused  to  obey  the 
same,  and  interfered  with  him  in  the  perform- 
ance of  his  dutr,  and  with  force  ana  threats 
prevented  him  from  performing  the  same,  and 
thereafter,  on  the  same  day,  deserted  from  the 
vesseL 

Apart  from  the  merits  he  also  set  up  the  fol- 
lowinjr  defenses: 

1.  That  the  court  had  no  Jurisdiction  of  the 
matter  contained  in  the  libel,  because  the  bark 
was  a  Prussian  vessel,  owned  by  Prussian  citi- 
zens, and  because  the  libelants  were  Prussian 
subjects  belonging  to  the  crew  of  the  vessel, 
and  were  also  citizens  of  that  kingdom. 
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Support  to  that  defense  is  derived  from  the 
tenth  article  of  our  Treaty  with  that  ^vera- 
ment,  which  provides  that  consuls,  vice-con- 
suls, and  commercial  agents  of  the  respective 
countries,  in  the  ports  m  the  other,  shall  have 
the  right,  as  such,  to  sit  as  judges  and  arbitra- 
tors in  such  differences  as  may  arise  between 
the  captains  and  crews  of  the  vessels  belonging 
to  the  nation  whose  interests  are  committed  to 
their  charge,  without  the  interference  of  the 
local  authorities,  unless  the  conduct  CKf  the 
crews,  or  of  the  captain,  should  disturb  the 
order  or  tranquillity  of  the  countiy,  or  the  con- 
suls, vice-consuls  or  commercial  agents  should  ' 
require  their  assistance  to  cause  their  decisions 
to  be  carried  into  effect.    8  SUt.  at  L. ,  882. 

He  set  up  that  provision  of  the  Tr«ay,  and 
praved  that  he  might  have  the  same  advantage 
of  it  as  if  the  same  was  separately  and  formally 
pleaded  to  the  libel. 

2.  That  the  libelants  in  signing  the  shipping 
articles  bound  themselves,  under  the  penalty 
of  a  forfeiture  of  wages,  not  to  sue  or  bring 
any  action  for  any  cause,  against  the  veeael,  or 
the  master,  or  owners  thereof,  in  any  court  or 
tribunal  except  in  those  of  Prussia. 

8.  That  the  Consul-General  of  the  North 
German  Union,  resident  in  the  City  of  New 
York,  which  government  included  Prussia  and 
other  sovereignties,  heard  and  examined  the 
questions  of  difference  between  the  libelants 
and  the  claimant  and  adjudicated  the  same: 
that  the  libelants  appeared  before  the  court  on 
the  occasion  and  presented  their  claim  to  be 
discharged  and  their  claim  for  wages,  and  that 
the  consul,  in  his  character  as  such,  heard  and 
examined  their  said  claims  and  adjudged  that 
the  libelants  should  return  to  the  vessel,  and 
that  no  wages  were  due  Uiem  or  would  be  due 
them  until  they  complied  with  the  contract  of 
shipment. 

Testimony  was  taken  in  the  district  court, 
and  the  district  court  entered  a  decree  in  favor 
of  the  libelants  for  the  amount  due  them  for 
their  wages,  and  referred  the  cause  to  a  com- 
missioner to  ascertain  and  report  the  amount. 
Subsequently  he  reported  that  the  amount  due 
to  the  libeUnts  was  $748.41.  Exceptions  were 
filed  bv  the  claimant,  and  the  district  court 
upon  further  hearinff  reduced  the  amount  to 
$712.32,  and  entered  a  final  decree  for  that 
amount,  with  costs  of  suit.  Thereupon  the 
claimant  appealed  to  the  circuit  court,  and  the 
record  shows  that  the  appeal  was  perfected. 
and  that  the  cause  was  duly  entered  in  that 
court. 

On  the  5th  of  the  last  month  the  petition  un- 
der consideration  was  filed  in  this  court  in  be- 
half of  the  appellees  in  that  suit,  in  which  they 
represented  that  the  cause  appealed  was  fully 
argued  before  the  circuit  court  on  the  saoie 
pleadings  and  proofs  as  those  exhibited  in  the 
district  court,  and  that  the  circuit  Judge  revened 
the  decree  of  the  district  court  and  dismissed 
the  libel  for  want  of  Jurisdiction  in  the  dktrict 
court  to  hear  and  determine  the  controversy; 
that  the  circuit  Judge  declined  to  entertain  the 
cause  or  to  consider  the  same  on  the  merits,  and 
that  no  final  decree  on  the  appeal  has  been  en- 
tered in  the  circuit  court  or  signed  by  the  cir- 
cuit Judge. 

His  refusal  to  entertain  Jurisdiction  and  to 
hear  and  decide  the  merits  of  the  case  was 
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placed«.aB  they  allege,  upon  the  ground  that 
the  matter  in  difference,  under  the  tenth  article 
of  the  Treaty,  was  within  the  exclusive  cog- 
nizance of  the  consul,  vice- consul  or  commer- 
cial agent  therein  described,  and  in  consequence 
thereof  that  the  district  court  was  without  any 
jurisdiction,  which  they  contend  is  an  error  for 
the  following  reasons: 

(1)  Because  the  treaty  stipulation,  if  so  con- 
strued, is  unconstitutional  and  void. 

(2)  Because  that  article  of  the  Treaty  applies 
only  to  disputes  between  the  masters  and  crews 
of  vessels,  and  has  no  reference  to  suits  in  rem 
against  the  yessel. 

(8)  Because  the  record  in  this  case  shows  that 
the  Frussian  authorities  refuse  to  entertain  Juris- 
diction of  the  GontroversjT. 

(4)  Because  the  Treaty  is  with  Prussia,  and  it 
appears  that  her  government  has  no  consul, 
vice-consul  or  commercial  agent  at  that  port. 

(5)  Because  the  consul  who  acted  in  the 
case  requested  the  district  court  to  take  juris- 
diction of  the  matter  in  difference. 

Hearing  was  had  on  the  day  the  petition  was 
presented,  and  this  court  granted  a  rule  requir- 
ing the  circuit  judge  to  show  cause  on  the  day 
therein  named  why  a  peremptory  writ  of  man- 
damut  should  not  issue  to  him  directing  him  to 
hear  the  appeal  of  the  petitioners  and  decide 
the  same  on  the  merits.  Due  service  of  that 
rule  was  made,  and  the  case  now  comes  before 
the  court  upon  the  return  of  the  judge  to  that 
rule.  He  returns,  among  other  things  not  nec- 
essary to  be  reproduced,  as  follows:  that  the 
cause  of  the  libelants  proceeded  to  a  decree  in 
their  favor  in  the  district  court;  that  an  appeal 
from  that  decree  was  taken  in  due  form  to  the 
circuit  court  for  that  district;  that  the  circuit 
court  did  not  refuse  to  entertain  the  appeal,  nor 
did  the  circuit  court  refuse  to  decide  the  case 
on  the  appeal  nor  hold  or  decide  that  the  circuit 
court  had  no  jurisdiction  to  hear  or  decide  the 
same,  as  required  by  the  proofs  or  bv  the  law. 
On  the  contrarv,  the  circuit  court  did  entertain 
the  appeal,  did  hear  the  counsel  of  the  parties 
fully  on  all  the  questions  raised  in  the  case,  and 
did  decide  the  same.  But  in  making  such  de- 
cision, the  said  court  did  hold  and  decide  that 
the  matter  in  controversy  was  within  the  juris- 
diction of  the  consul  under  the  Treaty,  and  that 
the  consul,  in  the  exercise  of  that  jurisdiction, 
after  hearing  the  parties  had  decided  the  mat- 
ter. Pursuant  to  those  views  the  circuit  court, 
as  the  return  shows,  did  thereupon  direct  that 
the  decree  of  the  district  court  be  reversed  and 
that  the  libel  of  the  petitioners  be  dismissed. 

Power  to  issue  writs  of  mandamus  to  any 
courts  appointed  under  the  authority  of  the 
United  States,  was  given  to  this  court  by  the  18th 
sectidn  of  the  Judiciary  Act,  in  cases  warranted 
by  the  principles  and  usages  of  law.  1  Stat,  at 
L.,  81.  When  passed,  the  section  also  empow- 
ered the  court  to  issue  such  writs  subject  to  the 
same  conditions  to  persons  holding  office  under 
the  United  States,  but  this  court  very  early  de- 
cided that  the  latter  provision  was  unconstitu- 
tional and  void,  as  it  assumed  to  enlarge  the 
original  jurisdiction  of  the  court,  which  is  de- 
fine by  the  Constitution.  Marbury  v.  Modi- 
mm,  1  Cranch,  175;  Exports  Hoyt.  18  Pet.,  290. 

Applications  for  a  mandamus  to  a  subordi- 
nate court  are  warranted  by  the  principles  and 
usages  of  law  in  cases  where  the  subordinate 
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court,  having  jurisdiction  of  a  case,  refuses  to 
hear  and  decide  the  controversy,  or  where  such 
a  court,  having  heard  the  cause,  refuses  to  ren- 
der judgment  or  enter  a  decree  in  the  case;  but 
the  principles  and  usages  of  law  do  not  warrant 
the  use  of  the  writ  to  re-examine  a  judgment  or 
decree  of  a  subordinate  court  in  any  case,  nor 
will  the  writ  be  issued  to  direct  what  judgment 
or  decree  such  a  court  shall  render  in  any  pend- 
ing case,  nor  will  the  writ  be  issued  in  any  case 
if  the  party  aggrieved  may  have  a  remedy  by 
writ  of  error  or  appeal,  as  the  only  office  of  the 
writ  when  issued  to  a  subordinate  court  is  to 
direct  the  performance  of  a  ministerial  act,  or 
to  command  the  court  to  act  in  a  case  where  the 
court  has  jurisdiction  and  refuses  to  act ;  but  the 
supervisoiT  court  will  never  prescribe  what  the 
decision  of  the  subordinate  court  shall  be,  nor 
will  the  supervisory  court  interfere  in  any  way 
to  control  the  judgment  or  discretion  of  the  sub- 
ordinate court  in  disposing  of  the  controversy. 
1m.  Co.  v.  TFtZwn,  8  Pet.,  802;  U.  8.  v.  Peters.fi 
CTaxich,lS6;  M  parte Bradstreei,!  Pet.,  648;  Bsb 
parte  Many,  14  How.,  24;  U.  8.  v.  Lawrence,  8 
Dall.,  42;  GammimonerY.  WkUely,  4  Wall.,  522 
[71  U.  a,  XVIII. ,  885];  Ins.  Co.  ▼.  Adams,  9 
Pel.,  602. 

Where  a  rule  is  laid,  as  in  this  case,  on  the  judge 
of  a  subordinate  court  he  is  ordered  to  show 
cause  why  the  peremptory  writ  of  mandamus 
shall  not  issue  to  him,  commanding  him  to  do 
some  act  which  it  is  alleged  he  has  power  to  do, 
and  which  it  is  his  duty  to  do  and  which  he  has 
improperly  neglected  and  refused  to  do  as  re- 
quired by  law.  Due  service  of  the  rule  being 
made,  the  judge  is  required  to  make  return  to 
the  charge  contained  in  the  rule,  which  he  may 
do  by  denying  the  matters  charged  or  by  set- 
ting up  new  matter  as  an  answer  to  the  accusa- 
tions of  the  relator,  or  he  may  elect  to  submit  a 
motion  to  quash  the  rule  or  to  demur  to  the  ac- 
cusative allegations.  Matters  charged  in  the  rule 
and  denied  oy  the  respondent  must  be  prov^ 
by  the  relator,  and  matters  alleged  in  avoidance 
of  the  charge  made,  if  denied  by  the  relator, 
must  be  proved  by  the  respondent.  Ang.  & 
Ames,  Corp.,  9th  ed.,  sec.  727;  People  ex  rel,  v. 
8uperTisoTs,  2  Abb.  Pr.  (N.  8.),  78.  Motions  to 
quash  in  such  cases  are  addressed  to  the  discre- 
tion of  the  court,  but  if  the  respondent  demurs 
to  the  rule,  or  if  the  relator  demurs  to  the  re- 
turn, the  party  demurring  admits  everything  in 
the  rule  or  the  return,  as  ue  case  may  be,  which 
is  well  pleaded,  and  if  the  relator  elects  to  pro- 
ceed to  hearing  on  the  return  without  pleading 
to  the  same  in  any  way,  the  matters  alleged  in 
the  return  must  be  taken  to  be  true  to  the  same 
extent  as  if  the  relator  had  demurred  to  the  re- 
turn. Tapping,  Mand.,  847;  Moses,  Mand.,  210; 
Com.  Bk.  ▼.  Qmmissioners,  10  Wend.,  25;  People 
ex  rel.  v.  RusseU,  1  Abb.  Pr.  (N.  S.),  280;  People 
ex  rel.  v.  Board  ofPoUee.  26  N. Y.,  816;  Com.  of 
Ps.v.  Commissioners,  87  Pa.  St.,  245;  8  Stephen, 
N.  P.,  2826;  6  Bac.  Abr..  ed.  1856.  447.  Sub 
ordinate  judicial  tribunals,  when  the  writ  is  ad- 
dressed to  them,  .are  usually  required  to  exer- 
cise some  judicial  function  which  it  is  alleged 
they  have  improperly  neglected  or  refusea  to 
exercise,  or  to  render  judgment  in  some  case 
when  otherwise  there  would  be  a  failure  of 
justice  from  a  delay  or  refusal  to  act,  and  the 
return  mtist  either  deny  the  facts  stated  in  the 
rule  or  alternative  writ  on  which  the  claim  of 
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the  relator  is  founded,  or  must  state  other  facts 
sufficient  in  law  to  defeat  the  claim  of  ihe  re- 
lator; and  no  doubt  is  entertained  that  both  of 
those  defenses  may  be  set  up  in  the«ame  return, 
as  in  the  case  before  the  court.  Springfield  v. 
Hampden,  10  Pick.,  59;  People  y.  Commission- 
era.  11  How.  Pr.,  89:  People  v.  Champion,  16 
Johns.,  61.  Several  defenses  may  be  set  up  in 
the  same  return,  and  if  any  one  of  them  be  suf- 
ficient the  return  will  be  upheld.  WrigTU  ▼. 
FawcetU  4  Burr.,  2041;  Moses,  Mand.,  214. 

Evidently  the  district  judge  was  inclined  to 
adopt  the  proposition,advanced  by  the  libelants, 
that  the  suit  for  wages,  as  it  was  prosecuted  by 
a  libel  in  rem,  was  not  within  the  treaty  stipula- 
tion, nor  a  controversy  within  the  jurisdiction 
of  the  consul,  but  he  did  not  place  his  decision 
upon  that  ground.  He  did,  however,  rule  that 
the  Treaty  did  not  have  the  efifect  to  change  the 
Jurisdiction  of  the  courts,  except  to  require 
them  to  decline  to  hear  matters  in  difference 
between  the  masters  and  crews  of  vessels  in  all 
cases  where  the  consul  had  acted  or  perhaps 
was  ready  to  act  as  judge  or  arbitrator  in  re- 
spect to  such  differences.  Beyond  doubt  he 
assumed  that  to  be  the  true  construction  of  the 
Treaty,  and  having  settled  that  matter  he  pro- 
ceeded to  inquire  whether  the  consul  had  ad- 
judicated the  pending  controversy,  or  whether 
the  evidence  showed  that  he  was  ready  to  do 
so,  and  having  answered  those  inquiries  in  the 
negative  he  then  proceeded  to  examine  the 
pipings  and  proofs,  and  came  to  the  conclu- 
sion in  the  case  which  is  expressed  in  the  decree 
from  which  the  appeal  was  taken  to  the  circuit 
court. 

All  of  those  matters  were  again  fully  argued 
in  the  circuit  court,  and  the  circuit  judge  de- 
cided to  reverse  the  decree  of  the  district  court 
upon  the  following  grounds:  (1)  That  the  Prus- 
sian consul,  under  the  Treaty,  had  jurisdiction 
of  the  subject-matter  involved  in  the  suit  in  the 
district  court.  (2)  That  the  jurisdiction  of  the 
consul  under  the  Treaty  was  exclusive.  (8)  That 
the  proofs  showed  that  the  consul  heard  and 
adjudicated  the  matter  involved  in  the  suit  ap- 
pealed to  the  circuit  court,  and  that  the  libelants 
were  bound  by  that  adjudication. 

Such  questions  were  undoubtedly  raised  in 
the  pleadings,  and  it  is  equally  certain  that 
they  were  decided  by  the  district  court  in  favor 
of  the  libelants.  luiiBed  as  they  were  by  the 
pleadings,  it  cannot  be  successfully  denied  that 
the  same  questions  were  also  presented  in  the 
circuit  court,  and  in  view  of  the  return  il  must 
be  conceded  that  they  were  decided  in  the  lat- 
ter court  in  favor  of  the  respondent.  Support 
to  that  proposition  is  also  found  in  the  opinion 
of  the  circuit  judge,  and  in  the  order  which  he 
made  in  the  case.  Suffice  it.  however,  to  say, 
it  so  appears  in  the  return  before  the  court,  and 
this  court  is  of  the  opinion  that  the  return,  in 
the  existing  state  of  the  proceedings,  is  con- 
clusive. 

Confessedly  the  petitioners  are  without  rem- 
edy by  appeal  or  writ  of  error,  as  the  sum  or 
value  in  controversy  is  less  than  the  amount  re- 
quired to  give  that  right,  and  it  is  insisted  that 
they  ought  on  that  account  to  have  the  remedy 
sought  by  their  petition.  Mandamus  will  not 
lie,  It  is  true,  where  the  party  may  have  an  ap- 

nl  or  writ  of  error,  but  it  is  equally  true  that 
'ill  not  lie  in  many  other  cases  where  the 
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party  is  without  remedy  by  appeal  or  writ  of 
error.  Such  remedies  are  not  given  save  in 
patent  and  revenue  cases,  except  when  the  sum 
or  value  exceeds  $2,000;  but  the  writ  of  man- 
damus will  not  lie  In  any  case  to  a  subordinate 
court  unless  it  appears  tnat  the  court  of  which 
complaint  is  made  refused  to  act  in  respect  to 
a  matter  within  the  jurisdiction  of  the  court 
and  where  it  is  the  duty  of  the  court  to  act  in 
the  premises. 

Admiralty  courts,  it  is  said,  will  not  take  ju- 
risdiction in  such  a  case  except  where  it  is 
manifestly  necessary  to  do  so  to  prevent  a  failure 
of  justice;  but  the  better  opinion  is  that,  inde- 
pendent of  treaty  stipulation,  there  is  no  con- 
stitutional or  le^al  impediment  to  the  exercise 
of  jurisdiction  m  such  a  case.  Such  courts 
may,  if  they  see  fit,  take  jurisdiction  in  such  a 
ease,  but  they  will  not  do  so  as  a  general  rule 
without  the  consent  of  the  representative  of  the 
country  to  which  the  vessel  belongs,  where  it  is 
practicable  that  the  representative  ahoald  be 
consulted.  His  consent,  however,  is  not  a  con 
dition  of  jurisdiction,  but  is  regarded  as  a  ma- 
terial fact  to  aid  the  court  in  determining  the 
question  of  discretion  whether  jurisdiction  in 
the  case  ought  or  ought  not  to  be  exercised.  2 
Pars.  Ship.,  224;  Lynch  v.  Crowder,  2 Law  Rep. 
(N.  8.),  855;  Thomson  v.  The  Nanny,  Bee,  217; 
The  Bee,  Ware,  382;  Thelrtfanta,  Abb.  Adm., 
268. 

Superior  tribunals  may  by  mandamus  com- 
mand an  inferior  co&rt  to  perform  a  legal  duty 
where  there  is  no  other  remedy,  and  the  rule 
applies  to  judicial  as  well  as  to  ministerial  acts, 
but  it  does  not  apply  at  all  to  a  judidiU  act  to 
correct  an  error,  as  where  the  act  has  been  erro- 
neously performed.  If  the  duty  is  unperformed, 
and  it  be  judicial  in  its  character,  the  mandate 
will  be  to  the  judffe  directing  him  to  exercise 
his  judicial  discretion  or  judgment,  without  any 
direction  as  to  the  nmnner  in  which  it  ahall  be 
done,  or  if  it  be  ministerial,  the  mandamus  will 
direct  the  specific  act  to  be  performed.  Carpen- 
ter V.  Bristol,  21  Pick.,  258;  Ang.  A  Ames, 
Corp.,  9th  ed.,  sec.  720. 

Power  is  given  to  this  court  by  the  Judiciary 
Act,  under  a  writ  of  error,  or  appeal,  to  affirm 
or  reverse  the  judgment  or  decree  of  the  circuit 
court,  and  in  certain  cases  to  render  such  judg- 
ment or  decree  as  the  circuit  court  should  have 
rendered  or  passed,  but  no  such  power  ta  given 
under  a  writ  of  mandamus,  nor  is  it  competent 
for  the  superior  tribunal,  under  such  a  writ,  to 
re-examine  the  judgment  or  decree  of  the  sub- 
ordinate court.  Such  a  writ  cannot  perform 
the  functions  of  an  appeal  or  writ  of  enor»  as 
the  superior  court  will  not,  in  any  case,  direct 
the  judge  of  the  subordinate  court  what  Judg- 
ment or  decree  to  enter  in  the  case,  as  the  wnt 
does  not  vest  in  the  superior  court  any  power  to 
give  any  such  direction  orto  interfere  in  any  man 
ner  wiw  the  Judicial  discretion  and  JudgBwat 
of  the  subordinate  court  Bx  parte  Onne  5. 
Pet.,  194;  3t parU  BradMreei,  7  Pet,  684:  iiu. 
Co,  V.  Wilson,  8  Pet,  804;  JSk  parte  Many,  14 
How..  25. 

Viewed  in  the  Ught  of  the  return,  the  eouri  m 
of  the  opinion  that  the  rule  muel  be  d^aeharyed 
and  the  peHUon  denied. 


Cited-101  U.  8^  780 ;  lU  U.  8.,  TW ; 
U  Blatchf .,  412. 
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THE  BTEAM  TUG  R.  L.  MABET,  etc. 
JOHN  CALDWELL,  Executor,  akd  RA- 
CHEL COR  WIN,  Exrx.,  etc.,  AppU., 

V, 

JOSHUA  ATKINS  and  EDWIN  ATKINS. 
Owners  of  the  Ship  Isaac  F.  Chapman, 

AND 

THB  SHIP  HELEN  R. COOPER,  her  Tackle, 
etc.,  THB  Union  Navioation  Company. 
Claimant,  Appt, 

V, 

SAME. 

(See  8.  C  '*  The  Mabey  and  Cooper,'*  14  Wall., 

a>i-816.) 

Cotti$ionfrom  naturakcauiss — negligence — inev- 
itable accident— faulty  navigation, 

1.  Where  a  collision  occurs  ezoluslvely  from  nat- 
ural causes,  and  without  any  neflrllffence  or  fault 
on  the  part  of  either  party,  tbe  loss  must  rest  where 
it  fell. 

2.  Tbls  rule  has  no  application  to  a  oase  where 
neffliyenoe  or  fault  Is  shown  to  haye  been  commit- 
ted on  either  side. 

8.  Inevitable  accident  is  where  a  collision  occurs 
after  both  parties  haye  endeavored,  by  every 
means  in  their  newer,  to  prevent  the  accident,  and 
where  it  occurred  in  spite  of  everythinflr  that  naut- 
ical skill,  care  and  precaution  could  do  to  keep 
the  vessels  from  oomlnflr  tog-ethor. 

4.  Want  of  due  care  u  shown  where  a  ship  went 
to  sea  when  the  master  of  the  tug-  which  had  her  in 
tow  knew  that  it  was  not  safe  in  view  of  the  condi- 
tion of  the  weather  and  tide. 

6.  Faulty  navigation  of  itself  is  a  sufficient  an- 
swer to  the  defense  of  inevitable  accident. 

[Nos.  173,  174.] 
Argued  Apr.  26.  1872.       Decided  May  6,  1872. 

APPEALS  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Eastern  District  of  New 
York. 
The  case  is  stated  by  the  court. 
Meetre.  Charles  UoBohae*  W.  W.  Good 
rich  and  T.  M.  Wheeler^  for  appellants. 
Mr.  E.  C.  Benedietf  for  appellees. 

Mr.  Justice  ClilTord  delivered  the  opinion 
of  the  court: 

Controversies  growing  out  of  collisions  be- 
tween ships  arise  where  the  colliding  vessel  was 
in  charge  of  a  tug  in  which  both  the  tug  and 
the  tow  are  liable  for  the  consequences,  as  when 
the  officers  and  crews  of  both  vessels  jointly 
participated  in  their  control  and  management 
and  where  those  in  charge  of  both  vessels  are 
deficient  in  skill,  omit  to  take  due  care,  or  are 
guilty  of  negligence  in  their  navigation.  Cases 
also  arise  where  the  tow  alone  is  responsible, 
as  where  the  tug  is  employed  as  the  mere  mo- 
tive power  to  propel  the  tow  from  one  point  to 
another,  and  both  vessels  are  under  the  exclu- 
sive control  and  management  of  the  officers  and 
crew  of  the  tow.  Other  cases  also  arise  where 
the  tug  is  solely  responsible,  as  where  the  tug, 
under  the  charge  of  her  own  master  and  crew, 
undertakes  to  transport  another  vessel  from  one 
point  to  another,  which,  for  the  time  being,  has 
neither  her  master  nor  crew  on  board,  as  in  that 

Nora.— CoQiffion :  righJU  of  $team  and  BaHUng  v«s- 
Mhi  with  reference  to  each  other  and  in  paasing  and 
meeting.  See  note  to  St.  John  y.  Paine,  51  U.  8. 0.0 
How.),  667. 

RuU»  for  avoiding  cotUHon;  steamer  meUing$Uam- 
er.  See  note  to  WlUlamson  v.  Barrett,  54  U.  8.  (18 
How.),  101. 

Bee  14  Wall. 


case  her  officers  and  crew  direct  and  control  the 
navigation  of  both  vessels.  Sturgie  v.  Boyer^ 
24  How.,  122  [65  U.  S..  XVI.,  594]. 

Compensation  is  claimed  in  this  case  by  tlio 
owners  of  the  ship  Isaac  Chapman  for  injuries 
which  the  ship  received  in  a  collision  between 
the  ship  of  the  libelants  and  the  ship  Helen 
Cooper  and  the  steam  tug  R.  L.  Mabey,  which 
had  the  latter  ship  in  tow.  As  alleged  in  the 
libel,  the  collision  occurred  on  the  17th  of  Feb- 
ruary, 1866.  in  the  harbor  of  New  York,  while 
the  &ip  of  the  libelants  was  moored  on  the  up- 
per side  of  pier  forty -five  in  East  River,  and 
the  proofs  show  that  she  hiv  with  her  head 
towards  the  ^ore,  her  stem  being  twenty  feet 
inside  of  the  outer  end  of  the  pier.  Hhe  had  a 
cargo  of  merchandise  on  board  and  was  ready 
for  sea,  but  those  in  charge  of  her  did  not  deem 
it  prudent  to  leave  the  wharf  at  that  time  as  the 
tide  was  ebb  with  a  strong  current  and  there 
were  large  masses  of  floating  ice  in  the  stream. 

DifiFerent  views.however.  were  entertained  by 
those  in  charge  of  the  ship  Helen  Cooper,  which 
was  also  loaded  and  reaay  to  sail  for  a  south - 
em  port.  By  the  answer  as  originally  filed  it 
appears  that  she  was  lying  at  the  wharf  of  the 
gas  works,  on  the  Brooklyn  side  of  the  river, 
with  her  head  towards  the  shore  and  her  stern 
towards  the  stream ;  that  while  in  that  situation 
those  in  charge  of  the  steam  tug  R.  L.  Mabey 
made  fast  to  her  bows  on  the  port  side  by  a 
hawser  which  was  passed  aft  and  there  fastened 
by  stops,  and  by  that  means  she  was  towed  into 
the  stream  stern  foremost,  the  tide  having  just 
commenced  to  ebb,  and  the  statement  of  the  an- 
swer is,  that  as  the  ship  passed  out  into  the 
stream  the  stop  at  the  stem  was  cut  so  as  to  al- 
low the  ship  to  turn  and  head  down  the  river, 
and  that  both  the  ship  and  the  steam  tug,  while 
the  ship  was  in  the  act  of  turning,  were  unex- 
pectedly caught  in  an  immense  field  of  floating 
ice,  which,  in  spite  of  the  power  of  the  steam 
tug,  set  both  vessels  towaids  the  opposite  shore 
and  carried  them  down  and  across  the  river  so 
that  the  bows  of  the  ship  passed  inside  of  pier 
f ortv-five  and  struck  the  side  of  the  ship  of  the 
libelants  and  caused  whatever  damage  the  libel- 
ants' ship  received  by  the  collision.  Proof  of 
the  collision,  therefore,  is  unnecessary,  as  the 
allegation  is  admitted,  but  the  respondents  al- 
lege that  the  ship  is  not  liable,  as  the  collision 
was  the  result  of  inevitable  accident. 

Prompt  appearance  was  also  entered  by  the 
claimant  of  the  steam  tug,  and  he  filed  a  sepa- 
rate answer,  in  which  he  alleges  that  the  mas- 
ter of  the  steam  tug  when  applied  to  on  that  day 
to  tow  the  ship  ot  the  respiondents  to  sea,  in- 
formed the  owners  that  it  was  not  safe  to  pro- 
ceed to  sea  in  the  then  condition  of  the  weather 
and  tide.,  Had  he  himself  been  governed  by 
that  opinion  the  case  of  the  steam  tug  would 
be  quite  different,  but  the  proofs  show  that  he 
yielded  to  the  importunity  of  the  owners  or 
agent  of  the  ship  and  took  her  in  tow,  the  own- 
ers of  the  ship  agreeing  to  assume  the  risk  of 
all  accidents  and  dangers.  Apart  from  that  he 
also  charges  that  the  collision  was  occasioned 
by  disobSience  of  the  orders  of  the  pilot  and 
faulty  navigation  of  the  ship;  that  the  order  of 
the  pilot  was  not  to  cast  off  the  hawser  by 
which  the  ship  was  moored,  but  only  to  slacken 
it  until  the  head  of  the  ship  was  swung  round ; 
that  the  order  was  disobeyed,  and  that  the  h  w- 
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Ber  waB  cast  off  before  the  ship  came  round, 
"vvhich  bad  the  effect  to  set  the  ship  over  lo  the 
opposite  shore  towards  the  ship  of  the  libelants; 
and  he  also  charges  that  those  in  command  of 
the  respondents'  ship,  when  she  had  reached 
the  middle  of  the  stream  "and  was  headed 
down  stream,"  put  her  helm  hard  a-port  so  that 
the  ship  took  a  sudden  sheer  to  starboard,  which 
caused  her  to  run  into  the  ship  of  the  libelants. 

Leave  was  granted  to  the  owners  of  the  re- 
spondent ship  to  file  an  amended  answer,  in 
which  the^  still  insist  that  the  collision  was  the 
result  of  mevitable  accident,  but  of  a  widely 
different  character  from  that  described  in  the 
oridnal  answer  filed  more  than  five  months 
earlier.  They  now  allege  that  the  river  was  clear 
of  ice  for  a  considerable  distance  on  the  oppo- 
site side  of  the  river;  that  owing  to  the  ice  on 
the  side  where  the  ship  lay  it  was  more  difficult 
than  it  otherwise  would  have  been  to  turn  the 
ship  so  that  she  would  head  down  the  river,  and 
that  while  the  steam  tu^  was  endeavoring  to  ac- 
complish that  object  a  lerry  boat  suddenly  and 
improperlv  crossed  the  bows  of  the  steam  tug, 
and  in  order  to  prevent  striking  the  ferry  boat 
It  became  necessary  that  the  steam  tug  should  be 
suddenly  slowed,  which  had  the  effect  to  turn 
the  ship  towards  the  opposite  shore  and  caused 
the  collision,  in  the  manner  more  fully  de- 
scribed in  the  amended  answer. 

Both  parties  took  testimony  and  were  fully 
heard  in  the  district  court,  and  the  district  court 
being  of  the  opinion  that  both  the  tug  and  the 
tow  were  in  fault,  entered  a  decree  for  the  li- 
belants against  both  the  respondent  vessels,  and 
the  owners  of  the  ship  appealed  from  the  whole 
decree  to  the  circuit  court,  where  the  parties 
were  again  heard  upon  the  same  pleadings  and 
proofs,  and  the  circuit  court  affirmed  the  de- 
cree of  the  district  court,  holding  that  both  the 
respondent  vessels  were  in  fault.  Whereupon 
the  owners  of  the  respective  vessels  took  sepa- 
rate appeals  to  this  court. 

Objection  is  made  that  the  owners  of  the 
steam  tug  could  not  properly  appeal  to  this 
court,  as  they  did  not  formally  appeal  from  the 
district  court  to  the  circuit  court,  but  it  is  not 
necessary  to  decide  that  question,  as  it  is  quite 
clear  that  the  decree  must  be  affirmed  against 
the  tug  as  well  as  the  tow.  Nor  is  the  court 
prepa^  to  adroit  the  validity  of  the  objection, 
as  the  record  shows  that  the  owners  of  the  tow 
signed  a  written  stipulation  before  the  decretal 
order  was  entered  in  the  district  court,  that  they, 
as  the  owners  of  the  ship,  would  assume  the 
entire  conduct  of  the  defense  and  that  they, 
would  answer  and  pay  whatever  sum  the  libel- 
ants should  recover  in  the  case  against  both  ves- 
sels. Undoubtedly  the  general  rule  is  that  a  par- 
ty who  does  not  appeal  cannot  be  heard  in  oppo- 
sition to  the  decree.  Still  it  appears  in  this  case 
that  an  appeal  from  thedistrict  court  to  the  circuit 
court  was  taken  from  the  entire  decree,  and  by 
a  party  who  represented  the  entire  interest  of 
the  losing  party  in  the  suit.  Well  founded 
doubt  may,  perhaps,  arise  as  to  the  regularity 
of  the  proceeding,  but  it  is  not  necessary  to 
solve  that  doubt  in  the  present  case. 

Suppose  the  appeal  is  correctly  here,  we  are 
all  of  the  opinion  that  the  decree  of  the  court 
below  was  correct. 

Where  the  collision  occurs  ezclusivelv  from 
natural  causes,  and  without  any  negligence 
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or  fault  on  the  part  of  either  party,  the  rule  is 
that  the  loss  must  rest  where  it  fell,  as  no  one 
is  responsible  for  an  accident  which  was  pro- 
duced by  causes  over  which  human  agency 
could  exercise  no  control.  Such  a  doctrine, 
however,  can  have  no  application  to  a  case 
where  negligence  or  fault  is  shown  to  have  been 
committed  on  either  side.  Inevitable  accident, 
as  applied  to  a  case  of  this  description,  must  be 
understood  to  mean  a  collision  which  occurs 
when  both  parties  have  endeavored,  by  every 
means  in  their  power,  with  due  care  and  cau- 
tion, and  a  proper  display  of  nautical  skill,  to 
prevent  the  occurrence  of  the  accident,  and 
where  the  proofs  show  that  it  occurred  in  spite 
of  everything  that  nautical  skill,  care  and  pre- 
caution could  do  to  keep  the  vessels  from  com 
ing  together.  Union  8,  8,  Co.  v.  N,  F.  <fe  Va.  S. 
S,  Ci?..  24How..  318  [65  U.  S.,  XVI.,  7011;  7^ 
Morning  lAgfU,  2  Wall.,  556  [69  U.  8.,  XVII. , 
8681. 

Want  of  due  care  is  shown  in  the  fact  that 
the  ship  went  to  sea  at  a  moment  when  the 
master  of  the  tug  which  had  her  in  tow  knew 
that  it  was  not  safe  in  view  of  the  condition  of 
the  weather  and  tide;  nor  can  the  tug  be  held 
blameless  anv  more  than  the  ship,  because 
the  master  ultimately  yielded  to  the  importu- 
nities of  the  owners  or  the  ship  and  assumed  the 
risk,  subject  to  his  claim  on  the  owner  of  the 
ship  for  indemnity.  Faulty  navigation  is  also 
shown,  which  of  itself  is  a  sufficient  answer  to 
the  defense  of  inevitable  accident. 

Palpable  error  is  shown  to  have  been  aet  up 
in  the  original  answer  filed  by  the  owners  of 
the  ship,  and  the  court  is  not  satisfied  that  the 
defense  set  up  in  the  amended  answer  is  en- 
titled to  any  more  credit.  Such  a  defense  as 
that  set  up,  that  a  ferry-boat  suddenly  and  im- 
properly crossed  the  bows  of  the  steam  tag.  if 
founded  in  fact,  could  easily  be  proved  by  those 
who  were  on  board  the  ferry- boat  and  know 
what  occurred.  Instead  of  that,  not  even  the 
name  of  the  ferry  boat  is  given,  eithor  in  the 
answer  or  in  the  proofs,  and  not  a  witness  is 
called  except  the  pilot  and  the  master  of  the 
ship,  and  their  statements  in  that  behalf  are  not 
satisfactory.  No  such  defense  is  set  up  in  be- 
half of  the  steam  tug,  and  nothing  of  the  kind 
was  alleged  in  the  original  answer  filed  by  the 
owners  of  the  ship  &ortly  after  the  suit  was 
commenced.  Neither  of  the  courts  below  ap- 
pear to  have  given  that  defense  much  credence, 
and  this  court  concurs  with  the  subordinate 
courts  that  the  defense  is  not  established. 

Decree  affirmed, 

atecl-97  U.  8..  618;  2  Low,  886;  t  HucIms.  144;  1 
Bro.,  239. 


ALLEN  T.  CAPERTON,  Ptff,  in  Brr„ 

V, 

PHILIP  BOWYER 

(See  8.  C,  14  WaU..  21^-237 J 

CerUfloate  ofelerk  not  mffident  to  ehaw  jttriedi^ 
tUm—€ffeeiGf%MTon  euit^'^rimlieium  o9er 
state  Jitdgmente, 

1.  A  certificate  signed  by  the  derk  and  certified 
by  the  presiding-  Justice  of  the  State  Ooart,  that 
there  was  drawo  In  question  the  validity  of  a  sute 
Act,  on  the  ground  that  it  was  repugnant  to  the 
Constitutton  of  the  (Tnited  States,  and  that  the  de- 
cision of  the  State  Court  was  In  favor  of  its  valid- 

St  r.  ^. 
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Ity,  la  not  oonolualTe  to  show  that  the  question  wbb 
raised  in  the  case. 
2.  Absolute  suspension  of  the  right  to  sue  and 

Erohibltion  to  exercise  it  exist  during-  war,  by  the 
iw  of  nations :  but  the  restoration  of  peace  re- 
moves the  disability  and  opens  the  doors  of  the 
oourts. 

8.  Questions  not  decided  In  the  State  Oourt,  be- 
cause not  raised  or  presented  by  the  complaining 
party,  will  not  be  re-examined  In  this  court  on  a 
writ  of  error  sued  out  under  the  25th  section  of  the 
Judiciary  Act. 

4.  It  must  appear  that  the  question  presented  for 
decision  in  this  court  was  raised  in  the  State  Court, 
and  that  the  decision  of  the  State  Court  was  given 
as  required  by  that  section  In  the  manner  to  give 
jurisdiction. 

[No.  165.] 

Argued  Apr,  11.  1879,     DedtUd  May  6,  1872. 

IN  ERROR  to  the  Supreme  Court  of  Appeals 
of  the  State  of  West  Virginia. 
The  case  is  stated  by  the  court. 
Meturs.  Conway  Robinson.  Simeon  Noih 
and  R.  T.  Merrick,  for  plaintiff  io  error. 

MessTB.  B,  Stanton  and  J.  H.  Ashton*  for 
defendant  in  error. 

Mr,  Ju4Hc4  ClilTord  delivered  the  opinion  of 
the  court: 

Special  Jurisdiction  only  is  given  to  this  court 
by  virtue  of  a  writ  of  error  to  a  state  court,  and 
unless  the  record  shows  that  the  case  falls  with- 
in the  conditions  annexed  to  the  ri^ht  of  a  par- 
ty to  invoke  the  exercise  of  the  jurisdiction, the 
writ  of  error  must  be  dismissed.  Primarily  those 
•conditions  are  two:  (1)  That  it  shall  appear  that 
some  one  of  the  questions  specified  in  the  25th 
section  of  the  Judiciary  Act,  or  the  3d  section 
of  the  Amendatory-  Act,  did  arise  in  the  case. 
<2)  That  the  question  which  did  so  arise  in  the 
case  was  decided  by  the  court  in  the  way  there- 
in reouired  to  give  this  court  Jurisdiction  to  re- 
examine the  question. and  the  rule  is  settled  that 
unless  both  those  things  appear  the  Jurisdiction 
does  not  attach.  1  Stat,  at  L..  85;  14  Stat,  at 
Xi.,  88A. 

On  the  6th  day  of  August,  1866,  the  plaintiff 
brought  an  action  of  trespass  for  false  imprison- 
ment against  the  defendant  in  the  state  court, 
in  which  he  alleged  that  the  defendant,  on  the 
29th  of  June,  1862,  with  force  and  arms,  seized 
the  plaintiff  and  incarcerated  him  in  adunceon, 
and  imprisoned  him  there  for  twenty- four  days, 
separated  from  his  home  and  family,  and  that 
he  subjected  him  to  great  danger  and  many  hard- 
ships, and  seriously  impaired  his  health  and  put 
him  to  great  pain  and  distress,  both  of  body  and 
mind. 

Service  having  been  made,  the  defendant  ap- 
peared and  demurred  to  the  declaration,  and 
filed  seven  other  pleas,  as  follows:  (1)  That  he 
was  not  guilty  in  manner  and  form  as  alleged. 
(2)  That  the  action  was  not  brought  within  one 
year  next  after  the  right  to  bring  the  same  ac- 
crued. (8)  That  the  action  was  not  brought 
within  two  years  next  after  the  right  to  bring 
the  same  accrued.  (4)  That  more  than  two  years 
had  elapsed  after  the  right  to  bring  the  action 

NOTB.— Suspsfwfonof  SUtl-uU  of  lAmilaiioni  ^ur- 
ing  toair.  See  note  to  Hanger  v.  Abbott,  78  U.  8., 
XVlII.  980. 

JurUdietion  of  U.  S,  Supreme  Court  where  federal 
queeiion  arleee  or  where  in  drawn  in  queaUon  statute, 
treaty  or  Oonetitutionof  U.  S.  See  nott  to  Matthews 
V.  Zane,  8  U.  S.  (4  Crancb),  382;  note  to  MarUn  v. 
Hunter.  14  U.S.  a  Wheat.),  801 ;  and  note  to  Will- 
lams  V.  Norris,  26  U.  S.  (12  Wheat.),  117. 
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accrued,  and  before  the  present  Limitation  Act 
of  the  State  was  passed.  (5)  That  the  plaintiff 
and  defendant  were  citizens  of  the  same  State, 
and  that  the  whole  time  prescribed  as  a  limita- 
tion had  elapsed  before  the  present  Act  modify- 
ing the  pre-existing  law  was  passed.  (6)  That 
the  supposed  grievances  were  acts  done  by  the 
defendant  as  provost- marshal  under  the  military 
orders  of  the  State,  in  time  of  actual  war,  as 
more  fully  set  forth  in  the  plea.  (7)  That  the 
President, on  the  7th  of  September,  1865,  granted 
the  defendant  a  full  pardon  and  amnesty  for  all 
offenses  by  him  committed,  arising  from  partici- 
pation, direct  or  indirect,  in  the  rebellion. 

Subsequently  the  plaintiff  filed  a  Joinder  to 
the  demurrer.  Joined  the  issue  tendered  under 
the  plea  of  not  guilty,  and  filed  a  replication  to 
the  six  special  pleas  as  follows:  (1)  That  the  ac- 
tion is  not  barred  as  alleged,  and  tendered  an  is- 
sue to  the  country.  (2)  That  the  action  is  not 
barred  as  alleged  in  the  second  special  plea.and 
also  tendered  an  issue  to  the  country.  (8)  That 
the  action  is  not  barred  as  alleged  in  the  third 
special  plea,  and  tendered  an  issue  to  the  coun- 
trv.  (4}  Plaintiff  filed  a  demurrer  to  the  fourth, 
fifth  and  sixth  special  pleas,  and  the  defendant 
demurred  to  the  replication  of  the  plaintiff  to 
the  defendant's  first  special  plea. 

All  the  issues  of  law  were  determined  by  the 
court  in  favor  of  the  plaintiff,  thai  is,  the  court 
overruled  the  demurrer  to  the  declaration,  sus- 
tained the  demurrers  of  the  plaintiff  to  the 
fourth,  fifth  and  sixth  special  pleas  of  the  de- 
fendant, and  also  overruled  the  demurrer  of  the 
defendant  to  the  plaintiff's  replication  to  the  de- 
fendant's first  special  plea,  which  left  nothing 
for  trial  but  the  issues  of  fact,  which  were  sub- 
mitted to  a  Jury,  and  the  Jury  found  all  the  is- 
sues of  fact  in  favor  of  the  plaintiff,  and  that 
the  defendant  was  guilty  as  alleged  in  the  dec- 
laration, and  assessed  damages  for  the  plaint- 
iff in  the  sum  of  $883.  Judgment  was  rendered 
for  the  plaintiff,  and  the  defendant  excepted  and 
removed  the  case  into  the  Court  of  Appeals  of 
the  State,  where  the  Judgment  was  in  all  things 
affirmed.  Whereupon  the  defendant  sued  out 
the  present  writ  of  error  and  removed  the  cause 
into  this  court  for  re  examination  under  the  25th 
section  of  the  Judiciar;^  Act. 

Jurisdiction,  it  is  claimed  by  the  defendant, 
may  be  sustained  in  this  case  upon  three 
grounds,  which  will  be  separately  considered : 
(1)  Because  the  Judge  told  the  Ju^  that,  in  com- 
puting the  time  of  the  Statute  of  Limitations, 
they  ou^ht  to  exclude  from  the  computation  all 
that  period  of  time  between  the  17th  of  April, 
1861,  and  the  27th  of  February,  1866,  as  that 
ruling,  as  he  contends,  was  equivalent  to  a  rul- 
ing that  the  recent  Acts  passed  by  the  State  upon 
that  subject  are  valid  laws,  which  he  denies.  (2) 
Because  the  court  sustained  the  demurrer  of  the 
plaintiff  to  the  fifth  special  plea  of  the  defend- 
ant, setting  up  belligerent  rights  as  a  defense  to 
the  action.  (8)  Because  the  court  excluded  the 
pardon  granted  to  him  by  the  President  when 
offered  in  evidence  under  the  plea  of  not  guilty. 

1.  Two  Actsof  limitation  have  recently  been 
passed  by  the  State  Legislature.  By  the  first, 
which  was  passed  on  the  first  day  of  iSarch,  1865, 
it  was  enacted  that,  in  computing  the  time  with- 
in which  any  civil  suit,  proceeamg.  or  appeal, 
shall  be  barred  by  any  Statute  of  Limitations, 
the  period  from  the  17th  day  of  April,  lo61,  to 
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the  date  of  the  passage  of  the  Act,  shall  be  ex- 
cluded from  such  computation.  Sess.  Acts,W. 
Va.,  1860,  p.  72.  By  a  subsequent  Act  passed 
on  the  27th  of  February,  1866,  it  is  provided 
that,  in  computing  the  time  within  which  any 
civil  suit .  or  proceeding  in  trespass  or  case,8hall 
be  barred  by  any  Statute  of  Limitations  in  cer- 
tain counties,including  the  county  in  which  this 
suit  was  brought,  the  period  from  the  first  day 
of  March,  1865,  to  the  date  of  the  passage  of 
the  Act  shall  be  excluded  from  such  computa- 
tion. 

Bess.  Acts,  W.  Va..  1866.  p.  92. 

Two  prayers  for  instruction  upon  that  subject 
were  also  presented  by  the  defendant  which 
were  refused  by  the  court, but  it  is  not  necessarv 
to  reproduce  them,  as  the  question  involved  u 
as  fully  raised  by  the  instruction  ^ven  to  the 
jury  as  by  the  refusal  to  give  those  instructions 

Exception  was  taken  by  the  defendant  to  the 
refusal  to  instruct  and  to  the  instruction  given, 
but  tlie  grounds  of  the  exception  are  not  stated, 
nor  are  Die  reasons  for  the  ruling  given  by  the 
court.  Such  an  exception  is  not  sufficient  to 
show  that  any  one  of  the  questions  mentioned 
in  the  25th  section  of  the  Judiciary  Act  was 
either  raised  or  decided  in  the  manner  therein 
required  to  give  this  court  jurisdiction  under  a 
writ  of  error  to  a  state  court.  Unless  both  those 
things  appear;  that  is,  unless  it  appears  that  the 
question  was  raised  and  that  it  was  decided  in 
the  way  required,  the  jurisdiction  does  not  at- 
tach, and  it  is  clear  that  the  exception  is  not 
sufficient  to  show  that  either  occurred  at  the 
trial.  Nothing  further  was  done  upon  the  sub- 
ject in  the  court  of  original  jurisdiction,  but  the 
cause  was  removed  into  the  Court  of  Appeals 
of  the  State,  where  the  judgment  was  affirmed. 
Appended  to  the  judgment  in  that  court  is  a 
certificate  signed  by  the  cleric  and  certified  by 
the  presiding  justice  of  the  court,  that  there 
was  drawn  in  question  the  validity  of  the  Act 
of  the  State  passed  March,  1865,  in  relation  to 
the  Statute  of  Limitations,  on  the  ground  that 
it  was  repugnant  to  the  Constitution  of  the 
United  States,  and  that  the  decision  of  the 
highest  court  of  law  and  equitv  in  the  State  was 
in  favor  of  its  validity.  Evidently  that  court 
had  before  it  nothing  but  the  exception  taken 
and  signed  in  the  subordinate  court,  which  is 
clearly  insufficient  to  raise  such  a  question  or  to 
show  that  it  was  decided  in  a  way  to  give  this 
court  jurisdiction  in  such  a  case.  Undoubted- 
ly such  a  certificate  is  entitled  to  much  weight, 
as  showing  that  the  question  was  decided  by 
the  court  which  gives  it,  and  in  the  manner  re- 
quired to  give  jurisdiction;  but  it  is  not  conclu- 
sive to  show  that  the  question  was  raised  in  the 
case,  OS  the  latter  question  may  depend  upon 
the  construction  of  the  pleadings,  or.  as  in  this 
case,  upon  the  proper  construction  of  the  lan- 
guage of  the  bill  of  exceptions. 

Necessary  implication,  it  is  said,  will  suffice, 
which  may  be  granted ;  but  it  can  hardly  be 
said  in  this  case  that  it  must  necessarily  be  im- 
plied that  the  judge  instructed  the  jury  that  the 
state  statute  wss  consistent  with  the  Federal  Con 
stitution.  What  he  did  tell  the  jury  was  that 
a  certain  period  of  time  should  be  excluded 
from  the  computation  in  determining  the  issues 
of  fact  presented  by  the  pleadings,  whether  the 
action  was  barred  by  the  one  or  two  years'  hm 
itations.  Three  years  before  that  this  court  had 
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decided  that  the  period  during  which  the  courts 
of  the  State  where  the  defenaant  redded  were 
closed,  by  reason  of  the  insurrection  and  rebell- 
ion, should  not  be  deemed  and  taken  as  a  part 
of  such  a  limitation.  Hanger -7,  AJbboti,  6  Wall., 
634  [73  U.  S.,  XVIIL.  941]. 

Congress  allowed  one  year  from  the  date  of 
the  Act  to  the  time  allowed  for  suing  out  writs 
of  error  and  taking  appeals  in  districts  where 
the  sessions  of  the  courts  had  been  suspended 
or  interrupted  by  insurrection  or  rebellion,  and 
this  court  decided  that  the  Act  of  Congress  was 
a  remedial  and  not  a  restraining  one,  and  ap- 
plied the  rule  laid  down  in  the  prior  case,  that 
in  computing  the  five  years  allowed  for  the  pur 
pose,  the  period  for  which  the  courts  were  closed 
by  insurrection  or  rebellion,  must  be  excluded 
from  the  computation.  14  Stat  at  L.,  545; 
The  Protector,  9  Wall.,  887  [76  U.  8.,  XIX., 
812].  Provision  was  also  made  by  Congress 
that  the  time  during  which  any  person  was  be- 
yond the  reach  of  legal  process,  by  reason  of  re- 
sistance to  the  execution  of  the  laws,  or  the  in- 
terruption of  the  ordinary  course  of  judicial 
proceedings,  shall  not  be  deemed  or  taken  as 
any  part  of  the  time  limited  by  law  for  the  com- 
mencement of  any  action,  civil  or  criminaL 
Objection  was  taken  to  the  validity  of  that  pro- 
vision, but  this  court  unanimously  held  to  be 
constitutional.  18  Stat,  at  L.,  123;  Stewart  v. 
Kahn,  [ante,  1771. 

Prior  to  these  decisions,  founded  upon  Acts- 
of  Congress,  this  court  had  decided,  as  before 
remarked,  that  the  period  during  which  the 
courta  were  closed  by  the  insurrection  must  be 
excluded  from  every  such  computation,  and  thia 
court  has  twice  since  that  decided  in  the  same 
way,  every  justice  of  the  court  concurring  in 
the  opinion.  Levy  v.  Stewart  [ante,  87];  Stetn- 
bach  V.  Steteart,  [ante,  57].  Enemy  creditors 
cannot  prosecute  their  claims  subsequent  to  the 
commencement  of  hostilities,  as  the  rule  is  uni- 
versal and  peremptory  that  they  are  totally  in- 
capable of  sustaining  any  action  in  the  tribun- 
als of  the  other  belligerent.  Absolute  suspen- 
sion of  the  right  to  sue  and  prohibition  to  ex«;r- 
cise  it  exist  during  war,  by  the  law  of  nations, 
but  the  restoration  of  T>eace  removes  the  disa- 
bility and  opens  the  doors  of  the  courts. 

Tested  by  these  considerations,  this  court  is 
of  the  opinion  that  the  judge  of  the  state  court 
may  well  have  followed  the  decisions  of  this 
court  in  the  instruction  he  gave  to  the  juiy 
without  haying  intended  to  express  any  opinion 
as  to  the  constitutionality  of  the  state  law,  and 
that  it  does  not  appear  with  sufficient  certainty 
that  the  supposed  federal  question  did  arise 
in  the  case  or  that  it  was  decided  in  the  manner 
required  to  give  this  court  jurisdiction  under  a 
wnt  of  error  to  a  state  court. 

2.  Next  ground  assumed  is  that  the  court 
errod  in  sustaininfl;  the  demurrer  of  the  plaintiff 
to  the  fifth  speciiS  plea  of  the  defendant,  set- 
ting up  belligerent  rights  as  a  defense  to  the  ac- 
tion. 

Unquestionably  it  does  appear  that  the  plaint- 
iff demurred  to  tibat  plea  and  that  the  court  sus- 
tained the  demurrer  to  the  plea,  but  it  no- 
where appears  that  the  court  held  the  plea  bad 
for  the  reason  supposed  by  the  defendant.  On 
the  oontrary.the  plea  is  very  defectively  drawn, 
and  it  may  be  that  it  was  held  bad  for  many 
other  sufficient  reasons,  and  the  fact  that  the 
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certificate  filed  by  the  (Jhitf  JtuUee  makes  no 
mention  of  thia  point,  luatifiea  the  'y>nclu8ion 
that  it  was  not  decided  by  the  oourt  of  last  re- 
sort. Questions  presented  in  a  subordinate 
court  are  frequently  waived  in  the  appellate 
court,  and  it  is  plain  law  that  questions  not 
presented  in  the  court  of  last  resort  do  not  give 
jurisdiction  in  a  case  like  the  one  before  the 
court.  Such  a  question  may  be  raised  in  a  bill 
of  exceptions,  but  sufficient  of  the  proceedings 
must  be  stated  to  show  not  only  that  it  was 
raised,  but  that  it  was  decided  in  the  manner 
required  to  give  the  junadiction. 

8.  All  that  remains  to  be  considered  is  the 
question  respecting  the  pardon.  By  the  bill  of 
exceptions  it  appears  tliat  the  defendant  of- 
fered the  pardon,  both  in  mitigation  of  dam- 
ages, and  as  a  lustification  of  the  alleged 
wrongful  acts,  and  it  appears  that  the  plaintiff 
objected  to  the  introduction  of  the  instrument 
and  that  the  court  sustained  the  objection,  and 
that  the  pardon  was  excluded.  Enough  ap- 
pears to  show  for  what  purpose  the  pardon 
was  offered,  but  nothing  appears  to  show  upon 
what  grounds  it  was  rejected  al  the  trial  or  that 
the  question  was  ever  examined  or  decided  by 
the  Court  of  Appeals.  Five  conditions  are  em- 
bodied in  the  pardon,  but  the  record  shows  that 
the  defendant  complied  with  the  first  and  fifth, 
and  it  does  not  show  that  he  has  ever  violated 
any  one  of  the  others.  No  mention  is  made  of 
that  ruling  in  the  certificate  of  the  Chief  Justice, 
nor  is  there  anything  in  the  record  to  show  that 
the  exception  was  presented  to  the  Court  of  Ap- 
peals, unless  that  may  be  inferred  from  the 
fact  that  the  Court  of  Appeals  found  that  there 
was  no  error  in  the  record  and  affirmed  the 
judgment.  Questions  not  decided  in  the  state 
court,  because  not  raised  or  presented  by  the 
complaining  party,  will  not  be  reexamined 
in  this  court  on  a  writ  of  error  sued  out  under 
the  25th  section  of  the  Judiciary  Act.  HeMul- 
tan  Co.  V.  Maeeaehusetts,  6  Wall. ,  686  [78  U. 
8. ,  XVIII. ,  9061.  Such  is  the  settled  practice, 
and  the  Act  of  Congress  provides  that  it  must 
appear  that  the  question  presented  for  decision 
in  this  court  was  raised  in  the  state  court,  and 
that  the  decision  of  the  state  court  was  given  as 
required  by  that  flection.  Steinee  v.  Franklin 
Co.  [ante,  846].  Repeated  decisions  have  es- 
tablished that  rule,  and  inasmuch  as  the  point 
has  been  several  times  ruled  at  the  present  ses- 
sion, we  forbear  to  extend  the  discussion. 

DiemiBBedfor  want  ofjuritdietion. 


ALLEN  T.  CAPERTON.  Plff.  in  Brr., 

tj. 

WILLIAM  A.  BALLARD.  Admr.  of  Will- 

lAM  Ballard,  Deceased. 

(See  8.  C,  U  WalL,  238-248.) 

JuriedicUon  aoer  state  judgments — when  exercised 
— authentication  of  judgment, 

1.  It  Is  only  under  the  25tb  section  of  the  Jadiciary 
Act  tbat  thiJB  oourt  takesooffnizanceof  error  com- 
mitted in  the  highest  oourta  of  the  State. 

2.  There  must  be  a  federal  question,  within  the 
terms  of  that  section,  or  this  court  cannot  consider 
the  point,  whatever  may  be  the  hardship  of  the 
particular  suit. 

8.  A  Judicial  state  record  must  be  authenticated 
as  required  by  the  Act  of  Conff  reas,  In  order  to  have 
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the  same  effect  in  another  State  as  it  has  in  Ito  own, 
and  unless  this  is  done  the  federal  question,  whether 
such  effect  has  been  viven  to  It,  cannot  arise. 

[No.  166.] 
Argued  Ajfyr,  11,  187S.    Decided  May,  6,  187e. 

IN  ERROR  to  the  Supreme  Court  of  Appeala 
of  the  State  of  West  Virginia. 
The  case  is  stated  bv  the  court, 
Messrs.  Conway  Kobinaon,  Simeon  Hash- 
and  R.  T.  Merrick,  for  plaintiff  in  error. 

Messrs.  B.  Stanton  and  J.  H*  Ashton,  for 
defendanta  in  error. 

Mr.  JusOee  Davis  delivered  the  opinion  of 
the  court: 

This  case  has  certain  pointo  in  it  common 
with  that  of  CaperUm  v.  Bowger  [ante,  88*3] ; 
decided  at  this  term,  which  we  do  not  propose 
to  notice  further.  It  was  held  in  that  case  that 
the  record  presented  no  federal  question  for 
review,  and  the  writ  of  error  was  accordingly^ 
dismissed.  But  the  present  case  presents  one- 
point  not  presented  by  that  case,  which  it  is  in- 
sisted confers  jurisdiction  of  the  court,  and  thia 
constitutes  the  only  point  of  inquiry. 

This  suit  Wlu9  brought  in  the  State  Circuit 
Court  of  Monroe  County,  West  Virginia,  by 
William  A.  Ballard,  as  administrator  of  Will- 
iam Ballard,  deceased,  against  Caperton,  for  a. 
tortious  seizure,  sale  ana  destruction  of  the* 
property  of  the  intestate.  The  letters  of  ad- 
ministration were  issufd  to  the  plaintiff  by  the 
Circuit  Court  of  Monroe  County,  on  the  25th 
of  April,  1866,  after  the  suppression  of  the  re- 
bellion. In  bar  of  the  suit  the  defendant  pleaded 
that  on  the  16th  of  February,  1868,  letters  had 
been  duly  granted  by  the  County  Court  of  the 
same  county  on  the  same  estate,  to  one  John  C. 
Ballard,  who  properly  qualified  as  administra- 
tor. To  this  it  was  replied  that  the  letters  were 
granted  by  a  court  in  rebellion,  and  void. 

On  the  trial  the  plaintiff  produced  evidence 
to  show  that  he  was  regularly  appointed  admin- 
istrator by  the  Monroe  County  Circuit  Court, 
on  the  25th  of  April.  1866.  The  defendant,  on 
the  other  hand,  in  order  to  sustain  his  plea,  of- 
fered in  evidence  an  order  from  the  Coun  ty  Court 
of  the  same  county,  dated  February  16.  1863, 
reciting  that  administration  of  the  estate  of  Will- 
iam Ballard,  deceased,  is  granted  to  John  C. 
Ballard,  who  has  made  oath,  etc.,  and  **  that 
letters  in  due  form  are  granted  to  him."  Thia 
order,  so  far  as  the  record  shows,  was  certified 
in  no  other  manner  than  by  the  teste  of  the  clerk. 
There  was  not  even  a  seal  attached  to  the  certifi- 
cate. The  defendant  then  o£Fered  evidence 
that  he  had  paid  to  this  administrator  the  net 
proceeds  of  the  tortious  seizure  and  sale  of  the 
decedent's  property,  and  he  requested  the  court 
to  charge  that  if  the  administration  of  the  plaint- 
iff's intestate  had  been  granted  to  John  C.  Bal- 
lard by  the  county  court,  composed  of  justices 
who  held  their  commission  under  authoritv  of 
the  Commonwealth  of  Virginia  issued  to  them, 
in  1860,  such  appointment  was  sufficient  to  au- 
thorize him  to  act  as  such  administrator,  and 
that  there  could  be  no  other  appointment  sub 
sequent  thereto,  until  the  original  appointment 
was  set  aside  by  a  court  of  compietent  Juris- 
diction. The  oourt  refused  so  to  charge,  but, 
on  the  contrary,  charged  that  if  on  the  16th  of 
February,  1863,  when  the  appointment  of  John 
C.  Ballard  was  made  by  the  Monroe  County 
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Ck>UTt,  that  court  was  in  rebellion  against  the 
^k)vemment  of  the  United  States,  and  was  com- 
posed of  justices  who  were  then  engaged  in 
giving  aid  and  comfort  to  the  rebellion  by  levy- 
mg  supplies,  etc.,  its  proceedings  were  yoid. 
and  that  their  appointment  to  John  C.  Ballard 
gave  no  authority,  and  that  it  was  not  necessary 
to  set  aside  an  invalid  order  of  such  a  court  in 
order  to  give  effect  to  the  plaintilO^'s  appoint- 
ment, which  was  made  by  a  competent  tribunal. 

Judgment  having  been  given  against  the  de- 
fendant, he  took  the  case  to  the  Supreme  Court 
•of  Appeals  of  West  Virginia,  where  the  instruc- 
tion was  declared  to  have  been  proper,  and  the 
Judgment  was  affirmed. 

This  court  has  repeatedly  declared  that  it  is 
only  under  the  35th  section  of  the  Judiciary  Act 
that  it  takes  cognizance  of  error  committed  in 
the  hif^hest  courts  of  a  State.  There  must  be  a 
federal  question,  within  the  terms  of  that  sec- 
tion, to  enable  us  to  review  the  decision  of  a 
estate  tribunal.  Is  there  such  a  question  here? 

It  is  argued  ttiat  a  constitutional  provision  has 
been  disre^rded,  because  the  courts  in  West 
Virginia  did  not  give  proper  effect  to  the  letters 
.granted  in  1808  by  the  court  of  a%ounty  which 
at  that  time  formed  a  part  of  Virginia,  but 
which,  when  the  subsequent  letters  were  granted 
And  this  suit  was  tried,  had  become  incorpo- 
rated into  West  Virginia. 

It  may  be  conceded  that  the  decision  on  this 
subject  could  be  reviewed,  if  the  record  showed 
a  state  of  case  in  which  this  provision  of  the 
Ck)nstitution  was  applicable,  but  in  the  absence 
of  this  we  cannofconsider  the  point,  whatever 
may  be  the  hardship  of  this  particular  suit.  The 
same  constitutional  provision  which  ordains 
**  that  full  faith  and  credit  shall  be  given  in 
«ach  State  to  the  public  Acts,  records  and  ju- 
dicial proceedings  of  every  other  State,"  also 
ordains  that  ''the  Congress  may  by  general  laws 
prescribe  the  manner  in  which  such  Acts,  rec- 
ords and  proceedings  shall  be  proved,  and  the 
-effect  thereof."  Congress  acted  on  this  subject, 
4md  on  the  36th  of  May,  1790  (1  Stat,  at  L.,  133), 
prescribed  the  manner  in  which  Judicial  records, 
4ind  the  proceedings  of  the  courts  of  auy  State 
«hall  be  authenticated,  so  as  to  be  considered 
proved  and  admitted  in  any  other  court  in  the 
United  States.  This  Act  declares,  further,  that 
the  said  records  and  Judicial  proceedings,  au- 
thenticated as  aforesaid,  shall  have  such  faith 
and  credit  ffiven  to  them  in  every  other  court 
within  the  United  States  as  they  have,  by  law 
or  usage,  in  the  courts  of  the  State  from  whence 
the  said  records  are  or  shall  be  taken.  The  mode 
of  authentication  prescribed  by  the  law  requires 
the  attestation  of  the  clerk  with  his  seal  attached 
iind  the  certificate  of  the  judge  that  the  attesta- 
tion was  in  due  form.  If  a  judicial  proceeding 
has  the  effect  of  record  evidence  in  the  courts  or 
tbe  State  from  which  it  is  taken,  it  has  the  same 
-effect  in  the  courts  of  every  other  State.  To 
receive  this  conclusive  effect,  however,  it  must 
not  only  be  pleaded  but  proved  in  conformity 
with  the  Act  of  Congress  on  the  subject.  Un- 
less this  is  done  there  is  nothing  for  this  court 
to  act  upon. 

It  is  only  through  the  instrumentality  of  the 
statute  that  the  clause  of  the  Constitution,  which 
the  plaintiff  in  error  relies  on,  can  be  invoked 


for  his  protection.  Legislation  was  required  to 
make  the  constitutional  provision  effective,  and 
this  having  been  done  by  a  general  law,  it  re- 

Siiiree  no  argument  to  show  that  a  party  cannot 
aim  that  a  right  under  the  Constitution  and 
law  has  been  denied  by  a  state  court,  unless  he 
has  used  the  means  for  his  protection  which  the 
statute  directs. 

This  the  plaintiff  in  error  failed  to  do.  Here- 
lied  for  his  justification  upon  letters  of  admin- 
istration granted  in  1868  by  the  County  Court 
of  Monroe  County,  while  it  was  a  part  of  Vir- 
ginia, but  did  not  furnish  the  legal  evidence  re- 
?uired  to  establish  the  existence  of  the  record, 
t  would  seem  that,  in  Virginia,  the  tribunals 
intrusted  with  probate  business  were  designated 
by  the  name  of  county 'courts;  while  in  West 
Virginia  the  circuit  courts  of  each  county  were 
empowered  to  grant  lettera  of  administration. 
Doubtless  the  county  court  records  of  Monroe 
County  were  transferred  to  the  custody  of  the 
clerk  of  the  circuit  court,  after  West  Virginia 
was  admitted  into  the  Union.  This  is  fairly  in- 
ferable from  the  fact  that  the  only  evidence 
offered  of  the  grant  of  lettere  in  1868  was  the 
transcript  of  the  records  of  the  countv  court, 
under  the  hand  of  Lewis  Callaway,  styling  him- 
self clerk  of  the  Monroe  County  Circuit  Court 

This  proof,  if  received  by  the  state  court  as 
sufficient  to  establish  the  record  of  a  judicial 
proceeding  in  Monroe  County,  while  a  part  of 
Virginia,  Tacked  the  formalities  required  by  the 
Act  of  Congress.  The  seal  of  the  county  court 
was  wanting,  as  well  as  the  certificate  of  the 
presiding  magistrates.  It  will  not  do  to  say  that 
they  could  not  be  procured  on  account  of  the 
anomalous  condition  in  which  the  records  of  the 
county  were  placed  by  the  change  of  jurisdic- 
tion. There  is  nothing  to  show  that  anv  effort 
was  made  to  supply  the  omission.  In  fact  the 
case  does  not  seem  to  have  been  tried  in  refer- 
ence to  the  conclusive  effect  of  the  judgments 
of  one  State  in  the  courts  of  another.  It  raUicr 
seems  to  have  been  tried  on  the  theory  that  the 
judgment  was  void  because  the  court  granting 
the  lettera  was  disloyal.  Indeed,  neither  in  the 
pleading  nor  proof  is  the  particular  provision 
of  the  Constitution  on  this  sublect  relied  on.  It 
is  certainly  not  set  up  in  words,  nor  from  the 
pleading  itself  could  an  inference  even  be  drawn 
that  Monroe  County  in  1866  was  not  in  the  same 
State  as  in  1868.  It  is  only  through  the  histoiy 
of  the  country  that  we  ascertain  this  fad. 

It  may  be  Uiat  the  attention  of  the  court  be- 
low was  called  to  the  conclusive  effect  of  judi- 
cial proceedings  under  the  Constitution  and  laws 
of  Congress,  but  if  so,  there  is  nothing  in  the 
record  to  show  it.  It  is,  doubtleis,  unfortunate 
that  the  plaintiff  in  error  did  not  in  proper 
terms  set  up  the  right  he  now  claims,  and  con- 
form his  proof  to  the  requirements  of  the  law. 
If  he  had  done  so,  and  the  decision  had  been 
adverse  to  him,  he  could  have  had  it  reviewed 
here,  although  the  question  would  still  arise 
whether  the  constitutional  provision  conceminr 
the  effect  of  judgments  of  different  States  wouia 
be  applicable  on  account  of  the  transfer  of  Mon- 
roe County  to  the  iurisdiction  of  West  Virginia. 

As  the  ease  is,  the  federal  qaeeiUm  ie  not  pre- 
sented at  all,  and  the  writ  of  error  muet  be  dm- 
missed  for  toant  of  jurisdiction, 
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ZADOC  HOOK  BT  AL.,  ApptB., 

ANN  PAYNE. 

(See  8.  Cm  U  WaU.,  26^257.) 

Suit  to  recover  share  of  an  etUeUe— parties  to — 
none  but  parties  can  he  heard — what  interest 
aUowed  aoainst  an  administrator. 

"*  1.  In  a  suit  in  the  Circuit  Court  of  the  United 
States,  by  a  distributee  of  the  estate  of  a  decedent, 
to  recover  a  distributive  share,  the  mere  fact  that 
the  administratoi  is  ordered  to  account  before  a 
master,  does  not  make  parties  all  who  were  entitled 
to  distribution,  nor  authorise  a  decree  in  their 
favor. 

2.  If  such  persons  do  not  appear  before  the  mas- 
ter, no  decree  can  be  made  for  or  airalnst  them,  t>e- 
cause  they  would  not  be  bound  thereby. 

8.  If  they  should  appear  and  claim  an  interest,  if 
there  are  controverted  matters  between  them  and 
the  administrator  outside  of  the  mere  accounting 
to  be  made  by  him*  this  can  only  be  decided  on 
proper  pleadinirs  and  regular  hearing  by  the  court. 

4.  A  bill  which  seeks  to  set  aside  a  fraudulent  re- 
ceipt obtained  by  an  administrator  from  one  distrib- 
utee, and  to  recover  the  amount  commg  to  that 
distributee,  is  not  a  suit  in  which  all  other  per- 
sons interested  in  the  estate  can  be  heard,  unless 
they  are  made  parties  or  make  themselves  parties 
to  toe  suit  in  some  appropriate  mode. 

5.  In  a  State  where  the  law  allows  ten  per  cent. 
per  annum  interest,  a  decree  will  not  be  reversed 
because  it  allows  against  a  fraudulent  administra- 
tor eig-ht  per  cent,  interest,  with  annual  rests. 

[No.  158.1 
Arffued  Apr.  i,  187B.        Decided  May  6,  1872. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  Missouri. 

The  case  is  stated  by  the  court. 

Mr.  J.  B.  Hendersoot  for  appellant: 

The  value  of  the  estate  in  June,  1865,  depend- 
ing upon  the  amount  of  interest  received  by 
Hook  from  1861  to  1865.  or  during  the  existence 
of  the  War,  the  broad  question  is  presented  in 
this  case:  "Have  the  complainants,  being  alien 
enemies,  any  claims,  either  at  law  or  in  equity, 
against  Hook  for  interest,  during  said  period?" 
The  testimony  shows  that  the  money  and  assets 
of  the  estate  not  being  needed  for  the  payment 
of  debts,  was  subject,  under  the  laws  of  the 
Slate  of  Missouri  to  distribution.  The  law  itself 
withheld  from  Hook  the  power  to  discharge  him- 
self and  sureties  from  liability.  It  did  more.  It 
made  the  payment  a  penal  ofiFense.  All  inter- 
oourse  was  interdicted.  Should  he  be  charged 
with  interest,  as  is  insisted  upon,  it  would  pre- 
sent the  anomaly  of  the  law  itself,  while  punish- 
ing payment  as  an  act  of  disobedience,  likewise 
Hagrantebelio  raising  in  behalf  of  an  alien  enemy 
an  implied  assumpsit  against  its  own  citizen. 
The  rules  in  regard  to  charging  interest  against 
trustees,  at  the  rate  of  interest  which  the  law 
implies  from  the  possession  of  the  funds,  where 
the  trustee  has  failed  to  keep  an  exact  account 
of  the  date  of  the  receipt  of  money  and  its  sub 
•sequent  disposal,  can  have  no  application  in 
favor  of  an  alien  enemy.  Thus  Hook,  having 
in  his  hands  the  estate  ^fore  the  beginning  of 
the  war,  is  liable  for  that  estate  at  its  close.  ^Tor 
is  he  liable  for  interest  on  it,  nor  for  losses  ac- 
oruing  thereto,  although,  amid  "the  clash  of 
arms'  he  may  not  have  pursued  the  civil  rules 
laid  down  for  the  investment  of  money. 

See.  I  Pet.  (C.C).  447. 524;  Boare  v.  Allen,  2 
Dall.,  102;  Foxcraft  v.  Nagle.  2  Dall.,  132; 
Ward  V.  Smith,  7  Wall.,  453  (74  U.  8.,  XIX., 

^  Head  notes  by  Mr,  Jtistlcs  tftr.T.ww-  I 
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210):  DenniUonyr.  Imbrie,  8  Wash..  806;  15  Am. 
Law  Reg.  (Vol.  6,  N.  8.).  782;  Tucker  v.  Wat- 
son, 6  Am.  Law  Reg.  (N.  S.),  220;  U.  8.  v. 
Qrosemayer,  9  Wall.,  72  (76  U.  8.,  XIX.,  627); 
Pnae  cases,  2  Black,  685  (67  U.  8.,  XVIL.  469); 
Mrs.  Alexander's  Cotton,  2  Wall. ,  404  (69  U.  8. , 
XVIL,  915);  The  Venice.  2  Wall..  258  (69  U. 
8.,  XVII,  866);  Mr.  Jefferson's  Letter  to  Mr. 
Hammond.  1  Am.  St.  Papers,  289;  Blake  v. 
Qu€uh,  8  McCord,  840;  Dickinson  v.  Legare,  1 
Desaus.,  587;  Davis  ▼.  Wright,  2  Hill  (8.  C). 
560;  Brewer  v.  Hastie,  8  Call.  Pa..  22;  Chamber- 
lain V.  Broum,  2  Bland,  221.  n.;  Christie  v. 
Hammond.  2  Bland,  645,  n.;  Bordley  v.  Eden, 
8  Har.  &  McH.,  167;  4 H.  &  McH.,  161 ;  5  Call., 
138:  The  Rapid,  8  Cranch,  155;  15  Johns.,  24; 
16  Johns.,  438;  16  Johns.,  510;  Vattel,  Droit 
des  Oens,  B.  3,  ch.  5.  sec.  70;  Qrotius,  de  Jure 
Belli  ac  Pacis,  ch.  8,  sec.  9,  ch.  4,  sec.  18; 
Vesey,  71;  Whart.  Int.  Law.  sees.  805,  817;  7 
Taunt.,  48;  Dorsey  v.  KyU,  80  Md.,  512; 8  Am. 
Law  Re^  ,  84 ;  8  Chicago  Legal  News, 26  lb. ,  82. 

The  circuit  court,  however,  erred  in  applying 
the  rules  of  interest  adopted  against  Hook,  for 
the  reason  that  the  evidence  showed  that  he 
had  reqpived  no  such  rate  of  interest  on  the 
whole  estate.  He  accounted  regularly,  from 
year  to  year,  in  his  annual  settlements  for  in- 
terest, and  it  is  to  be  assumed  as  true  that  the 
court,  having  supervision  of  the  estate,  invest!- 
gatt  d  the  matters  of  his  accounts.  They  were 
apprised  of  the  difficulties  attending  the  lending 
of  the  money.  Judges  Johnson,  Turner,  Bart- 
ley,  and  also  Bailey  and  Nolley,  Clerks  of  the 
Callaway  County  Court,  whose  testimoiiy  is 
found  in  the  record,  all  show  the  state  of  aiiairB 
existing  during  the  war,  in  the  locality  where 
the  administration  was  pending.  The  testimony 
of  a  great  number  of  the  prominent  business 
men  of  that  country  show  the  absolute  impossi- 
bility of  lending  money  at  any  rate  of  interest, 
or  even  of  lendmg  it  with  an  obligation  to  re- 
turn the  principal  free  of  interest.  Money, 
when  a  loan  could  be  obtained  at  all,  was  never 
obtained  at  eight  per  cent,  simple  interest.  <jk>ld 
was  consider^  the  safest  investment.  This  fact 
all  the  witnesses  concur  in.  Taking  this  testi- 
mony as  being  worthy  of  belief,  we  must  sup- 
pose that  the  Callaway  Count v  Court,  having 
jurisdiction  over  Hook,  did  char^  him  upon 
the  whole  estate,  taking  into  consideration  the 
necessary  time  for  receiving  and  paying  out 
money,  the  difficulties  of  loaning  the  money, 
and  all  the  attendant  facts,  such  rate  of  interest 
as  he  ought  in  equity  to  have  been  charged  with. 
The  settlements  stand  unimpeached  for  fraud, 
and  are  judgments  of  a  court  of  competent  ju- 
risdiction, and  we  claim  that  prima  fa>eie,  at 
least  in  the  absence  of  proof  to  the  contrary, 
that  these  settlements  must  be  taken  as  the  best 
evidence  of  the  amount  of  money  in  Hook's 
hands  at  the  date  of  Hook's  settlement  in  May, 
1865 — just  previous  to  his  visit  to  Virginia, 
when  he  purchased  the  estate,  or  obtained  from 
complainants  a  release  of  their  shares  of  the 
estate,  upon  payment  to  each  of  $5,000. 

The  settlements  of  Hook  not  being  impeached 
for  fraud,  are  at  least  prima  fade  evidence  that 
he  had  not  a  greater  amount  in  his  hands  than 
the  sum  therein  charg^  against  him.  They 
are  equally  evidence  for.  as  well  as  against  him'. 

See,  PUioUyt.  Diddle,  85  Mo.,  29;  88  111.,  219; 
4Hal8t.,  70. 
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The  general  rule  Is  now  established,  that  ex- 
ecutors or  administrators  are  not  chargeable 
with  interest  except  where  they  have  received 
interest  or  used  the  money,  or  retained  it  im- 
reasonably  after  they  ought  to  pay  it  out  to 
claimants,  or  to  account  to  the  court. 

9  Piclc..  860;  2  J.  J.  Marsh.,  196;  6  Dana,  8; 
Boynton  v.  Dyer,  18  Pick.,  2;  1  Am.  L.  Cas., 
868;  18  Mass.,  282;  1  Pick..  680;  18  Pick.,  2; 
4 Met.,  817;  4  Halst.,  70;  GHalst.,  146;  4  Ear.. 
109;  8  Desaus.,  241 ;  7  Yerg.,  178;  41  Pa.,  600; 
6  Rawle,  884;  16  How.<,  686;  46  Barb.,  182;  14 
Mo.,  116. 

Th%  current  of  authority  is  decidedly  against 
the  allowance  of  compound  interest  in  any  case. 
8ee,  Sehieffelin  v.  Stewart,  1  Johns.  Ch.,  620. 

It  has  been  repeatedly  held  that  mere  neglect 
to  invest  the  money,  or  a  mistaken  or  improper 
investment  without  gross  delinquency  of  cor- 
ruption, does  not  justify  compound  interest. 

18  Eng.  L.  &  £..  804;  9  Eng.  L  &  E..  69;  1 
Ashm.,  67;  2  Rawle,  806;  6  Rawle,  826;  7  Serg. 
&  R.  264;  6  Pa.  St..  87. 

Merely  mingling  the  trust  money  with  that 
of  the  trustee,  is  not  sufficient  to  charge  him 
with  compound  interest. 

1  Hopk.  Ch.,  24;  In  re  Stafford,  ll  Barb., 
868;  Fayy.  Eoue,  1  Pick..  627. 

The  circuit  court  erred  in  entertaining  Ju- 
risdiction of  a  cause  of  action  arising  out  of  the 
dealings  between  Hook  and  those  parties  who 
filed  a  statement  of  facts  before  the  master.  The 
subject  matter  of  the  statement  of  fact  contained 
the  substance  of  an  original  bill  in  equity,  upon 
which  the  master  in  chancery,  not  being  clothed 
with  judicial  power,could  not  adjudicate.  The 
rights  of  the  parties,  growing  out  of  those  sub- 
sequent transfers,  being  passed  upon  by  him, 
such  proceedings  were  coram  nonjudice.  Said 
causes  of  action  were  cognizable  by  the  circuit 
court  in  the  exercise  of  its  original  chancery  ju- 
risdiction, upon  bill  and  answer,  according  to 
the  usual  course  of  proceeding.  To  tack  these 
causes  upon  another  and  submit  them  to  the 
adiudication  of  its  ministerial  officer,  was  not 
only  irregular,  but  absolutely  without  authority 
of  law. 

Mewre.  Glover  &  Shepley*  for  appellees: 

When  an  administrator  or  trustee  mbes  up 
his  own  money  with  that  of  the  trust,  or  uses 
it  or  lends  it  and  is  not  ready  to  pay  when  he 
should,  he  shall  pay  interest  on  the  principal, 
and  if  he  invests  or  deposits  the  trust  money  in 
his  own  name,  without  describing  it  in  some 
way  as  property  of  the  trust,  he  shall  account  for 
any  loss  that  happens. 

Jacot'9.  Emmett,  11  Paige,  142;  Jmhne  v. 
WaUer,  8  Gill  &  J.,  218;  Spear  v.  Tinkham,  2 
Barb.  Ch..  211 ;  CUmem  v.  CaMweU,  7  B.  Mon., 
171;  SwindaU  v.  SwindaU,  8  Ired.  Eq.,  286; 
Stanley*8  Appeal,  8  Pa.  St.,  481;  Mbrrie  v.  Wat- 
lace,  8  Pa.  St.,  828;  Com  v.  MeAlister,  28  Pa.. 
480. 

When  an  administrator  or  trustee  loans,  in- 
vests, deposits,  or  uses  the  trust  funds  and  fails 
to  disclose  the  uses  or  amount  of  interest  or 

Srofit  received  he  shall  be  charged  with  the 
ighest  rate,  and  rests  made  in  the  account  upon 
the  presumption  that  he  received  compound  in- 
terest. 

Clemene  v.  CaldueU,  7B.  Mon.,  Ill;  Moore y, 
Beauchamp,  6  Dana,  70;  SwindaU  v.  Stoindall, 
8  Ired.  Eq.,  286;  Iru.  Co.  v.  Lyruih,  11  Paige, 
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620;  JennUon  v.  Hapgood,  10  Pick..  104:  Bentty 
V.  Shreve,  2  Md.  Ch..  219;  Barney  v.  Sounder*, 
16  How..  686.  Ten  per  cent,  is  the  hi^hf^tt 
rate  of  interest  in  Missouri.  H.  S.,  1866  and 
1856.  tit.  Interest 

The  interlocutory  decree  directed  the  master 
to  inquire  and  report  who  were  the  other  dis- 
tributees of  said  estate,  what  payment  had  been 
made  to  them,  and  what  was  due  to  them. 

The  proceeding  in  the  master's  office  were 
in  accoraance  with  the  ordinary  practice  in  such 
cases.  The  distributees,  not  originally  parties 
to  the  suit,  appeared  and  filed  a  statement  of 
facts,  which  was  answered  by  the  defendaDts 
and  proofs  heard. 

See,  2  Dan.  Ch  PI.  and  Pr..  Perk,  ed.,  title 
"ProceeiliDgs  in  the  Master's  Office."  pp  1175, 
1198,  1200.  1201,  1205-1220.  inclusive;  Bemmn. 
V.  Bemeen,  2  Johns.  Ch.,  496. 

There  is  no  pretense  that  those  who  appeared 
before  the  master  did  not  make  a  satisfactory  and 
sufficient  statement  of  facts.  No  plea  of  sur- 
prise is  set  up.  Ii  is  only  said  that  they  had  ao 
right  to  appear.     Crone  v.  O^Ddl,  2  Hogan,  144. 

Mr,  Juetiee  Miller  delivered  the  opiDloo  of 
the  court : 

Ann  Payne,  a  citizen  of  Virginia,  filed  a  bill 
in  chancery  in  the  C'ircuit  Court  of  the  United 
States  for  Missouri,  against  Zadok  Hook  and 
others,  citizens  of  the  State  of  Missouri. 

Hook  had  acted  as  administrator  of  the  estate 
of  Fielding  Curtis,  and  the  other  defendants 
were  sureties  on  his  official  bond,  and  the  ob- 
ject of  the  bill  was  to  assert  the  right  of  plaiot- 
iff,  as  one  of  the  heirs  of  Curtis,  to  an  account 
and  a  distribution  of  the  assets  in  Hook's  hand. 

But  she  had  received  of  Hook  a  certain  sum 
of  money,  in  consideration  of  which  ahe  had 
signed  a  paper  which  might  be  called  either  a 
release  or  assignment  to  Hook  of  all  her  in- 
terest in  the  estate  of  which  be  was  adminis- 
trator, and  she  charged  in  her  bill  that  this  in- 
strument had  been  procured  bv  fraud,  and 
prayed  to  have  it  set  aside  and  held  for  naught. 

She  also  charged  that  certain  settlements 
made  bv  Hook  with  the  county  court,  which 
had  probate  jurisdiction  of  such  matters,  were 
fraudulent;  and  she  prayed  that  they  be  re 
stated;  and  she  allegra  that  she  was  entitM 
to  one  eighth  part  of  the  estate  of  Fielding  Curtis 
on  final  distribution,  and  prayed  that,  on  a  fair 
statement  of  the  administrator's  account,  a  de- 
cree be  rendered  in  her  favor  for  the  one  eighth 
of  the  sum  found  in  his  hands  subject  to  dU- 
tribution.  Susan  Curtis  and  Mary  Gwinn,  each 
of  whom  held  a  like  interest  with  Ann  Payne  in 
the  estate,  had  signed  the  same  papers,  and 
each  of  them  brought  a  similar  suit  to  that 
brought  by  Ann  Payne  in  the  same  court:  and 
though  the  bills  in  these  cases  are  not  in  the 
record,  it  is  concedf*d  that,  except  in  the  name 
of  the  plaintiffs,  they  are  identical  with  that  of 
Ann  Payne.  These  suits  were  consolidated  be> 
fore  answer  by  order  of  the  court,  and  were 
treated  in  the  subsequent  proceedings  as  one 
case. 

The  defendants  answered.and  the  court  made 
an  interlocutory  decree  setting  aside  the  relief 

fiven  by  the  plaintiffs  and  the  settlements  made 
y  Hook  with  the  county  court,  and  appointed 
a  master  to  state  an  account  with  Hoc^  as  ad- 
ministrator, and  he  was  directed  to  inquire  what 
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other  persons  were  interested  in  tlie  estate  be- 
sides the  claimant,  and  to  report  what  pavments, 
if  any,  had  been  made  to  them,  and  what  was 
due  to  them  respectively  at  the  date  of  the  re- 
port. 

The  report  of  the  master  seems  to  have  been 
based  upon  diligent  incjuiry  and  accurate  infor- 
mation, and  if  the  principles  on  which  it  is 
founded  are  sound,  there  seems  to  be  no  reason 
to  question  the  facts  on  which  it  proceeds. 

It  charges  the  administrator  with  interest  on 
all  that  came  to  his  hands,  at  the  rate  of  ten  per 
cent,  per  annum,  with  annual  rests.  It  reports 
the  names  of  all  who  are  entitled  to  distribution, 
which  the  master  believes  he  has  correctly  as- 
certained. He  says  that  some  of  these  appeared 
before  him,  either  in  person  or  by  attorney, 
and  claimed  their  rights  in  the  estate,  while 
others  did  not,  and  he  gives  the  names  of  those 
who  did  and  those  who  did  not.  He  reports 
that  as  to  some  that  appeared,  they  had  given 
releases  similar  to  those  given  bv  plaintiff;  and 
that  though  this  was  shown,  he  disregarded 
them  and  allowed  their  interest  as  though  the 
releases  were  void,  and  ascertains  and  reports 
what  is  due  to  each  distributee,  whether  ap- 
pearing or  not.  The  final  decree  mudifled  the 
report  by  substituting  eight  per  cent,  per  annum 
as  the  rate  of  interest;  and  confirmed  it  in  all 
other  respects,  and  made  a  final  decree  dis- 
tributing the  estate  according  to  the  report,  and 
ordering  Hook  to  pay  to  each  person  the  spe- 
cific sum  found  due,  with  interest  from  the  date 
of  the  report. 

Many  objections  are  taken  to  this  decree — a 
few  only  of  which  will  be  noticed. 

1.  We  are  of  opinion  that  all  that  part  of  the 
decree  which  attempts  to  settle  the  rights  of  the 
parties,  who  were  neither  plaintiffs  nor  defend- 
itnts  in  the  original  suit,  must  be  reversed. 

We  do  not  propose,  in  this  case,  to  lay  down 
any  precise  rule  on  the  subject  of  adjusting  ad- 
ministrators' accounts  in  the  Federal  Courts,  or 
how  far  certain  persons,  not  made  parties  in 
the  original  suit,  or  incapable  of  being  made 
parlies  by  reason  of  their  citizenship,  may  or 
may  not  come  in  before  the  master,  on  a  general 
accounting,  and  protect  their  rights;  nor  do  we 
intend  to  go  into  that  question. 

In  Ihe  case  before  us  persons  representing  a 
considerable  interest  in  value  have  not  appeared 
at  all.  As  to  them  we  hold  it  to  be  clear  that 
they  cannot  be  bound  by  the  decree  rendered  in 
this  case,  and  they  have  an  undoubted  right 
to  bring  such  a  suit  or  institute  such  other 
proceedmg  as  the  law  authorizes  for  the  as- 
sertion of  their  rights,  notwithstanding  this  de- 
cree. 

It  follows  from  this,  also,  that  as  they  are  not 
bound  by  it,  so  Hook,  the  administrator,  cannot 
be  bound  by  a  decree  which  does  not  bind  them 
as  to  any  rights  to  be  controverted  between 
them  and  him. 

It  is  also  equally  clear  that  if  Hook  had  paid 
money  to  any  other  parties  who  did  not  appear 
before  the  master,  and  had  made  a  purchase  of 
the  interest  of  these  parties  in  the  estate,  that 
purchase  could  not  be  set  aside  and  held  for 
naught  without  such  adversary  proceedings  be- 
tween them  and  Hook  as  would  give  him  a  fair 
hearing  on  that  subject.  They  should  have 
filed  such  a  bill  as  the  present  plaintiffs  did, 
and  the  question  of  the  fraud  should  have  been 

See  14  Wall. 


beard  and  decided  by  the  court.  It  by  no  means 
follows  that  because  the  court,  on  full  hearing, 
set  aside  his  purchase  from  Ann  Payne,that  the 
master  could  without  pleading  or  trial  assume 
that  all  other  purchases  were  equally  fraudulent. 

Another  reason  for  this  may  be  found  in  the 
nature  of  the  original  bills.  Although  there 
are  three  of  them  there  is  no  attempt  to  make 
the  other  distributees  parties,  nor  do  they  make 
each  other  parties  to  their  separate  bills.  They 
are  each  framed  on  the  basis  of  setting  aside  the 
release  executed  by  them,  in  which  no  other 
distributee  had  any  interest,  and  each  claims  for 
herself  the  one  eighth  to  which  she  is  entitled, 
without  any  prayer  for  general  accounting  or 
general  distribution.  The  consolidation,  then, 
of  these  cases  does  not  change  this  feature  of  the 
relief  sought,  and  the  ground  of  that  relief, 
namely :  the  fraud  in  obtaining  the  release. 

These  bills  are  obviously  not  framed  on  any 
theory  of  a  final  settlement  of  the  estate  and 
distribution  among  all  entitled.  They  arc 
merely  brought  to  obtain  for  each  plaintiff  the 
special  relief  from  the  fraudulent  release  and 
the  specific  sum  of  money  due  to  each  from 
Hook,  and  on  this  theory  it  is  that  counsel 
brought  three  separate  suits  instead  of  one. 

For  these  reasons  we  are  of  opinion  that  the 
only  relief  to  be  administered  in  this  case  is 
that  in  favor  of  the  three  complainants. 

2.  It  is  strongly  urged  upon  us  that  the  ac- 
count stated  against  the  administrator  is  too 
hard  to  bo  justified,  in  reference  to  the  interests, 
both  as  regards  the  rates  charged  and  the  an- 
nual rests. 

The  laws  of  Missouri  allow  a  conventional 
rate  of  interest  notexceeding  ten  per  cent.  The 
master  staled  the  account  on  that  basis,  but 
the  court  below,  on  mature  consideration,  re- 
duced the  rate  to  eight  per  cent,  and  we  are  not 
disposed  to  disturb  that  decision.  The  annual 
rest  is  one  which  can  hardly  be  sustained  in  a 
case  of  honest  administration  unless  it  be  shown 
that  the  amount  so  ascertained  was  actually  re- 
ceived. But  there  are  circumstances  in  this 
case  which  seem  to  justify  the  decree  of  the 
court  so  far  as  to  disincline  us  to  interfere  with 
it  on  that  point.  The  administrator  is  shown 
to  have  mixed  the  funds  with  his  own,  and  to 
have  used  them  for  purposes  of  speculation  for 
his  own  profit.  The  assets  for  which  he  was 
held  accountable  were  almost  exclusively  notes 
due  the  intestate,  bearing  ten  per  cent,  in- 
terest and  collected  by  the  administrator.  In 
his  settlement  with  the  county  court  he  ren- 
dered no  account  of  the  interest  received  on  these 
notes,  nor  any  interest  account  for  the  use  of 
the  money  after  it  came  to  his  hands,  nor  of 
the  profits  made  by  him  by  its  use  in  his  own 
business  transactions.  He  is  shown  to  have 
made  private  arrangements  to  settle  separately 
with  the  distributees  or  to  buy  out  their  inter- 
ests, and  these  have  been  shown  to  be  accom- 
panied with  fraud  and  without  any  fair  state- 
ment of  the  condition  of  the  estate,  and  he  kept 
no  separate  account  of  the  trust  funds  in  his 
hands.  Under  such  circumstances  we  are 
of  opinion  that  he  should  beheld  to  account  for 
all  that  he  might  have  made  by  the  use  of  the 
money,  and  as  the  master  and  the  circuit  iudj^es 
have  held  that  he  might  have  invested  and  re- in- 
vested annually,  at  eight  per  cent.,  we  will  not 
disturb  their  finding. 
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The  decree  In  favor  of  Ann  Pftyne,  and  Susan 
CutUb,  and  Manr  Gwinn,  is  amnned.  and  the 
decrees  in  favor  of  the  other  parties  are  reversed, 
and  the  case  remanded  to  the  circuit  court  with 
directions  to  dismiss  the  case  as  to  them  with 
out  prejudice,  and  that  each  party  pay  their 
own  costs  of  appeal. 

Clted-lOO  U.  8^  i96 ;  1  MoCrary*  88,  lia. 


JAMES  8.  EASLEY  bt  al.,  Appt8., 

V. 

JOHN  H.  KELLOM  rt  al. 

(See  8.  Cm  H  Wall.,  279-280.) 

Martgoffe  on  government  land — competition  in 
bidding— ^nU  of  review, 

1.  Where  a  mortflraffor  of  grovernment  land  had 
no  title  the  subsequent  sale  by  the  government 
agents  conveyed  a  good  title  to  the  purohasers, 
olear  of  the  mortgage.  ^.     ^, 

2.  An  agreement,  looking  to  a  combination  to 
prevent  competition  in  bidding  at  the  government 
sale,  is  an  objection  which,  if  valid,  can  only  be 
taken  by  the  government  itself. 

8.  A  bin  of  review  may  be  maintained  on  the  dis- 
covery of  an  agreement  which  was  absent  at  the 
trial,  which  absence  was  satisfactorily  accounted 

*'''"'  [No.  167.] 

Argued  Apr.  g.  1872,       Decided  May  6,  1872, 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  District  of  Nebraska. 
The  case  is  stated  by  the  court. 
Mesers.  J,  M,  Woolieorth  and  Jas.  Hag^hea, 
for  appellants. 
Mr.  Lyman  Tnunbull*  for  appeUees. 

Mr.  Justice  Bradley  delivered  the  opinion 
of  the  court: 

This  case  was  commenced  by  a  bill  filed  by 
the  appellants,  Easley  and  Willingham,  for  the 
foreclosure  of  a  mortgage  or  deed  of  trust,  dated 
June  25,  1857,  given  by  Harrison  Johnson,  to 
secure  the  payment  of  his  note  for  $5,600.  The 
mortgage  covered  the  west  half  of  a  preemption 
right  of  100  acres  claimed  by  Johnson,  within 
the  limits  of  the  City  of  Omaha.  Sometime 
afterwards  the  City  of  Omaha  filed  dk  caveat 
against  Johnson's  claim,  and  on  the  29th  of 
December.  1859.  the  Conunissioner  of  the  Land 
Ofiice  notified  the  local  register  and  receiver 
that  Johnson's  certificate  of  location  had  been 
canceled.  Thereupon  the  property  was  adver- 
tised for  sale  as  a  part  of  the  public  land.  John- 
son being  largely  in  debt,  it  was  proposed  be- 
tween him  and  some  of  his  creditors  to  bid  off 
the  property  as  cheaply  as  possible,  so  that  the 
creditors  might  receive  satisfaction  for  their 
claims,  and  that  something  might  be  left  for 
him.  An  agreement  was  for  this  purpose  drawn 
up  and  signed  by  Johnson  and  several  of  his 
creditors;  but  the  appellants  and  one  or  two 
others  refused  to  come  into  it.  They  insisted 
on  their  priority  of  lien.  The  sale  took  place 
in  August,  1860.  In  pursuance  of  the  agree- 
ment, Johnson  bid  off  the  southern  half  oi  the 

Nora.— Preemption  rUfhU.  See  noiU  to  U.  8.  v. 
Fitigerald,  40  U.  8.  (15  Pet.).  407. 

Bm  of  review,  nature  of;  when  may  be  lyrouahi: 
who  may  maintain ;  time  vjithin  which :  what  itehould 
contain.  8ee  note  to  B'k  of  U.  8.  v.  Ritchie,  88  U.  8. 
(8  Feu),  128. 
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160  acres  at  the  minimum  government  price  in 
the  name  of  his  mother;  and  the  defendant, 
John  H.  Eellom,  on  behalf  of  the  creditors, 
bid  off  the  northern  half;  each  part  containing 
forty  acres  of  the  land  mortgaged.  Kellom  eze- 
cuteid  convevances  to  the  other  creditors  who, 
with  himself,  had  signed  the  agreement,  so  as 
to  divide  between  them  the  eighty  acres  pur- 
chased by  him,  in  proportion  to  their  claims 
against  Johnson ;  and  these  creditors  gave  John- 
son acquittances  in  full.  Johnson's  mother  has 
been  in  possession  of  her  portion  ever  since  the 
sale,  he  living  on  a  portion  of  it. 

In  1866,  the  appellants  filed  their  bill  in  this 
case  to  foreclose  their  mortgage.  They  charged, 
first,  that  the  cancellation  of  Johnson  s  preonp- 
tion  right  was  procured  by  his  complicity  and 
acquiescence,  tor  the  purpose  of  aefraading 
them  out  of  their  mortgage  debt,  and  paying 
the  other  creditors;  and  second,  tliat  when  the 

Jublic  sale  took  place  it  was  agreed  between 
ohnson  and  the  oUier  creditors  who  partici- 
pated in  the  purchase,  that  Johnson  was  to  have 
an  interest  in  the  said  purchase,  proportionate 
to  the  claims  of  those  creditors  who  did  not 
sign  the  agreement,  so  that  he  might  afterwaids 
niake  settlements  with  them.  The  answer  denied 
these  charges;  and  further,  Sarah  A.  John- 
son, the  mother  of  Harrison  Jolmson,  allied 
that  she  was  a  bona  fide  purchaser  of  the  eightv 
acres  purchased  by  her;  and  the  other  defend- 
ants alleged  that  Kellom  was  a  bona  flde  pur- 
chaser of  the  eighty  acres  purchased  by  him. 
They  further  insisted  that  the  complalnanvs 
mortgage  or  trust  deed  being  made  by  Jcriinaon 
before  he  obtained  a  patent  of  the  land,  was 
void  by  the  12th  and  18th  sections  of  llie  Pre- 
eniption  Act  of  September  4,  1841. 

Upon  these  pleadings  the  parties  went  into 
proofs.  No  evidence,  however,  was  adduced 
to  show  that  the  cancellation  of  Johnson's  pre- 
emption certificate  was  improperly  obt&ined, 
and  the  case  is  to  be  considerea  upon  the 
hypothesis  that  he  had  no  valid  claim  and  thai 
the  land  belonged  to  the  ffovemment  and  was 
properly  sold  as  such  in  1860. 

But  on  the  question  in  regard  to  the  agree- 
ment between  Johnson  and  his  creditors,  the 
preponderance  of  the  evidence  seemed  to  estab- 
lish the  allegations  of  the  bill.  Neither  tlie 
original  agreement  nor  any  copy  if  it  oould  be 
found,  and  the  parol  evidence,  taken  after  the 
lapse  of  sevenyean  (notwitlistanding  the  stout 
assertions  of  Kellom  and  his  associaies  to  the 
contrary)  went  to  show  that  Johnson  had  re- 
served an  interest  in  such  portion  of  the  land 
as  would  have  belonged  to  the  creditors  that 
failed  to  come  into  the  agreement  Johnson 
liimself  testified  this.  The  consequence  was, 
that  a  decree  was  entered  for  the  complainant 
against  Kellom  and  those  who  received  portions 
of  his  purchase,  for  one  undivided  half  of  the 
property  in  their  possession,  covered  by  the 
mortgage. 

After  the  decree  was  entered,  a  copy  of  the 
agreement  was  accidentally  diaoovered  and  was 
found  to  sustain  the  position  of  the  defendant, 
that  no  provision  was  made  for  the  benefit  of 
any  creditor  but  those  who  signed  it.  A  bill  of 
review  was  thereupon  filed  by  the  defendants, 
and  the  circuit  court  pronounced  a  decree  In 
their  favor,  reversing  the  former  decree.  From 
this  decree  an  appeal  was  taken  to  this  court. 
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After  this  statement  of  the  case,  it  seems  dif- 
ficult to  find  any  ground  for  sustaining  this  ap- 
peal. Conceding  that  the  deed  of  trust  held 
oy  the  complainants  would  have  been  valid  as 
against  Johnson  and  his  assigns,  had  his  pre- 
emption right  been  sustained;  still,  this  right 
was  not  sustained.  He  had  nothing  that  he 
could  mortgage  or  convey.  The  subsequent 
sale  by  the  government  agents  conveyed  a  good 
title  to  the  purchasers,  clear  of  the  mortgage. 
The  other  eround  on  which  the  appellants  re- 
lied, namely:  that  at  the  public  sale  Johnson 
had  made  some  reservations  in  his  own  favor, 
in  his  agreement  with  the  other  creditors,  for 
the  purpose  of  enabling  him  to  settle  with  the 
appellants,  is  taken  away  by  the  discovery  of  a 
copy  of  that  agreement.  It  contains  no  such 
provision  whatever.  On  the  contrary,  it  is  a 
mutual  agreement  made  for  the  sole  benefit  of 
those  who  executed  it. 

No  question  arises  here,  in  reference  to  the 
eighty  acres  purchased  by  Johnson's  mother. 
The  original  decree  did  not  embrace  any  portion 
of  that,  and  no  appeal  from  that  decree  was 
taken  by  Uie  complainants. 

Some  observations  were  made  in  reference  to 
the  provision  of  the  agreement,  looking  to  a 
combination  to  prevent  competition  in  bidding 
at  the  government  sale;  but  that  objection,  if 
valid,  could  only  be  taken  by  the  government 
iteelf. 

To  conclude,  the  copv  of  the  agreement  which 
was  discovered,  and  which  laid  the  foundation 
for  the  bill  of  review,  is  sufiSciently  proved;  and 
its  absence  at  the  former  trial  is  satisfactorily 
accounted  for. 

The  deem  muet  be  affirmed. 


JAMES  BIGLEH,  Appt. 

V. 

WILLIAM  WALLER  rt  al. 

(See  8.  C.  U  Wall..  297-806.) 

NoUce  Tucesmry,  on  eale  on  dud  of  trust—pur- 
ehcuer,  toheA  trustee — whcU  neeeeeary  to  trust — 
revival  of  suit» 

1.  Where  a  deed  of  trust  of  real  estate  stipulated 
tbat  In  case  of  a  sale,  the  trustee  should  g-fve  sixty 
days'  Dotioe  In  newspapers  in  Richmond  and  in  the 
City  of  New  Yorlc,  a  sale  without  such  notice  con- 
Teyed  no  title. 

2.  A  purchaser  at  such  sale  who  entered  in  pursu- 
ance or  his  purchase,  claiming  title  in  himsiaJf  bv 
virtue  thereof,  is  chaiveable  as  a  trustee,  though 
the  purchase  was  whollV  void. 

8.  But  actual  occupation  of  the  mortgaged  prem- 
ises is  indispensable  to  the  existence  or  such  trust. 
A  false  claim  of  title  is,  of  Itself,  insufficient. 

4.  Such  purchaser  is  not  responsible  for  the  waste 
committed  upon  the  land  and  the  destruction  of 
improvements,  which  was  done  by  the  Confederate 
military  forces  in  his  absence,  and,  so  far  as  it  ap- 
pears, without  his  knowledge. 

6.  Where,  upon  the  death  of  a  defendant  during 
the  pendency  of  a  suit,  the  suit  is  revived  as  against 
his  administrator,  but  not  against  hfs  heirs,  no  de- 
cree can  be  made  against  them. 

[No.  161.] 
Argued  Mar,  26,  1872,     Decided  May,  6, 1872. 

APPEAL  from  Circuit  Ck>urt  of  the  United 
States  for  the  District  of  Virginia. 
The  decree  of  the  court  below,  from  which 
this  appeal  was  taken,  found,  in  substance,  that 
upon  the  contract  between  Bigler  and  Waller, 
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made  Apr.  2. 1808,  there  was  due  from  Bigler  to 
Waller  May  10, 1860,  on  account  of  purchase 
money  for  the  tract  of  land  mentioned  therein, 
the  sum  of  $18,000;  that  Waller  was  entitled  to 
interest  thereon  at  the  rate  of  six  per  cent,  per 
annum,  except  from  Apr.  19,  1861,  until  May 
26,  1865;  and  that  Bigler  is  entitled  to  a  credit 
of  $2,000  in  Confederate  notes  received  by 
Waller  in  Oct.,  1868,  and  then  worth,  at  the  rate 
of  thirteen  for  one.  $153.84  in  United  States 
coin,  with  interest;  but  that  Bigler  is  not  enti- 
tled to  compensation  for  damages  alleged  to  have 
resulted  from  failure  of  Waller  to  make  releases 
of  portions  of  the  estate  sold  by  him,  nor  for 
other  acts  or  omissions  charsed  in  his  bill.  And 
thereupon  the  court  decreed  that  Bigler  pay  to 
Waller's  administrator  the  sum  of  $17,877.48 
in  United  States  coin,  and  to  the  several  defend- 
ants their  costs.  And  the  court,  dissolving  the 
injunction  which  had  been  granted  Biffler,  sub- 
stituted a  trustee  in  the  place  of  Saunders,  with 
power,  unless  the  said  sum  should  be  paid,  to 
sell  so  much  of  the  land  embraced  in  the  deed 
of  trust  from  Bieler,  as  had  not  been  by  him 
sold  with  WallenB  consent. 

Messrs,  E,  L,  Fandier  and  J,  K.  Hayward* 
for  appellant: 

This  cause  has  proceeded  on  an  erroneous 
assumption  from  the  time  it  was  first  decided 
by  Commissioner  Chahoon. 

The  assumption  that  Waller's  foreclosure,  in 
1862,  was  a  nullity,  and  that  the  property  is 
now  Bigler's,  is  an  error. 

We  conteqd  that  the  estate  does  not  l)elong 
to  Bigler,  but  belongs  to  Waller,  under  his  fore- 
closure in  1862. 

Hence  the  bond  has  been  satisfied  by  the  sale 
under  the  trust,  and  there  is  about  $1,100  of  the 

Purchase  monev  and  interest  thereon,  still  due 
ligler,  under  the  foreclosure,  for  which  Waller 
is  liable. 

If  the  court  will  compel  Bigler  to  retake  title 
to  the  property,  then  what  was  Waller's  rela- 
tion to  the  estate  during  the  interregnum,  and 
what  are  his  responsibilities,  if  any,  growing 
out  of  that  relation? 

It  cannot  be  said  that  Waller's  actual  relation 
to  the  property  was  not  sufficiently  intimate  to 
warrant  his  being  said  to  be  in  actual  possession, 
because: 

1 .  He  regularly  bought  it,  paid  for  it,  and  took 
a  deed  thereof.    Possession  follows  Uie  title. 

2.  He  sold  thereafter  and  conveyed  it  away 
(notwithstanding  the  sale  fell  through). 

8.  He  undertook  to  disposie  of  the  personalty 
left. 

In  fact  he  exercised  all  the  acts  of  dominion 
over  the  property  possible  under  the  then  con- 
dition of  that  portion  of  the  country. 

Waller  took  the  esplees  for  four  years. 

See,  2  Smith.  L.  Cas..  641,  648,  n.  566,  6th 
Am.  ed,  and  cases  there  cited. 

What  is  Waller's  liability  as  such  disseisor, 
trespasser  or  wrong-doer? 

We  learn  from  Bracton,  p.  186,  187,  ft,  Brit- 
ton,  eh.  42,  44.  and  from  1  Reeves'  History  Eng. 
Com.,  p.  881,  et  seq,  (old  ed.  not  quartoi.  that  a 
person,  wrongfully  in  possession  of  realty,  waa 
liable  to  the  rightful  owner  for  all  the  damage 
done  to  the  propertv  while  the  wrong-doer  was 
in  possession.  This  was  ordinarily  found  by 
the  Jury,  who  were  allowed  to  find  as  much  a  s 
three  times  the  actual  damage  done. 
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The  Tear  Books  are  full  of  these  cases;  cited, 
margin  of  Liford*%  case,  11  Co.,  61. 

The  consequences  of  disseisin  to  the  disseisor 
are,  a  liability  for  all  waste  and  for  me»ne  prof- 
its made,  or  which  might  have  been  made. 

Deijcey  ▼.  Oabom,  4  Cow.,  338.  and  cases  there 
cited  or  quoted;  Moore  v.  Hustey,  Hob.,  W8,  and 
n.  /  Liford*i  case  {supra);  8ymcn%  v.  8ymon$, 
Bet.,  66;  Brooks,  Abr.,  Trespass,  pi.  85;  Bac. 
Abr., Trespass,  G.,  2;  IWood'sCon^..  108;  Keil's 
Pleas,  2;  Vin.  Abr.,  Trespass,  R.,  4,  pi.  2,  5; 
Com  v.  Degoe»,  3  Cai.,  261 ;  Fletcher  v.  McFar- 
lane,  12  Mass.,  46;  Enuraon  v.  Thompson,  2 
Pick.,  491;  Stearns,  Real  Act.,  in  notes,  419. 

Waller's  relation  and  responsibility  to  Bieler 
are  well  defined  in  Robertson  y,  Norris,  6  Jur. 
N.  8.,  1238. 

Another  injury  done  to  Bigler  was  this :  Wall- 
er, through  forms  of  law,  assumed  the  role  of 
owner,  and  induced  the  C.  8.  A.  authorities  to 
recognize  him  as  Bigler's  agent,  and  then  fraud- 
ulently sacrificed  a  valuable  claim  which  might 
have  been  realized  for  Bigler. 

The  coin  element  of  this  decision  should  be 
eliminated  from  the  case,  if  the  court  comes  to 
that. 

ShoriridgeY,  Macon,  1  Abb.  U.  8.,  58. 

If  plaintiff  is  compelled  to  retake  the  estate, 
he  should  have  releases  from  Waller's  heirs. 

Only  Waller's  heirs  at  law  can  make  this  re- 
conveyance, and  they  were  not  made  parties  at 
the  time  the  administrator  was  let  in  to  defend. 

If  the  court  sustains  the  first  point  in  this 
brief,  these  heirs  are  not  wanted  here;  if  not, 
they  must  be  present  to  release  to  Bigler. 

iir.  Conway  Robinson,  for  appellees. 

Mr,  Justice  Strong^  delivered  the  opinion 
of  the  court: 

The  complainant,  on  the  23d  day  of  June, 
1853,  made  a  deed  of  a  tract  of  land  in  Virgin- 
ia, to  Saunders,  one  of  the  defendants  in  trust, 
to  secure  the  payment  of  a  bill  single,  which 
he  had  given  to  Waller,  the  other  defendant, 
for  part  of  the  purchase  of  the  tract.  After  the 
purchase  he  took  possession  of  the  land,  erected 
valuable  improvements  thereon,  and  from  time 
to  time  made  payments  on  account  of  the  pur- 
chase money  until  April,  1661,  when,  upon  the 
breaking  out  of  the  civil  war,  he  left  the  State, 
but  returned  in  1865.  and  resumed  possession 
of  the  property.  In  November,  1865,  Waller, 
the  vendor  of  the  land,  instituted  a  suit  in  the 
Supreme  Court  of  New  York  against  him,  clahn- 
ing  to  recover  a  balance  alleged  to  be  due  upon 
the  bill  sinele,  and  the  complainants  set  up  a 
defense  to  the  suit.  But  before  its  final  deter- 
mination, this  bill  was  filed  in  the  Circuit  Court 
of  Virginia.  It  sets  out  an  agreement  for  the 
sale  of  the  land,  dated  April  2, 1853,  the  subse- 

auent  sale  on  the  10th  of  May  next  following 
le  execution  of  the  deed  of  "trust,  the  posses- 
sion taken  by  the  complainant,  the  improve- 
ments made,  the  abandonment  of  possession  in 
lb61,  and  its  resumption  in  1865.  It  charges, 
also,  that  Uie  complainant  made  contracts  for 
the  sale  of  portions  of  the  land,  and  tendered  to 
Waller  the  proceeds  of  such  sales  sufficient  to 
afford  ample  security  for  the  liquidation  of  the 
part  of  the  residue  of  the  debt  for  the  purchase 
money  then  due,  but  that  Waller  declined  to 
ratify  the  sales,  in  disregard  of  his  contract  and 
greatly  to  the  damage  of  the  complainant;  that 
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about  September  1,  1861,  Waller  authorised 
Saunders,  the  trustee,  to  sell  the  land,  and  that 
a  sale  was  then  made  to  Waller  himself,  but 
without  such  publication  as  was  required  bv  the 
deed  of  trust;  that  out  of  the  proceeds  of  sale 
the  trustee  satisfied  the  complainant's  oblisnOion, 
and  failed  to  pay  over  the  balance:  that  Waller 
then  took  possession  both  of  the  land  and  of  the 
personal  property  thereon,  and  applied  the  pro- 
ceeds of  the  personalty  to  the  payment  of  the 
complainant's  debt ;  that  he  received  large  sums 
of  money  for  rents  of  the  real  estate,  and  also 
received  confiscation  from  the  Confederate  au- 
thorities for  the  destruction  of  the  properly. 
The  bill  further  charges  the  pendency  of  the  suit 
in  the  Supreme  Court  of  New  York,  and  that 
Saunders,  the  trustee,  was  proceeding  again  to 
sell  the  property,  without  advertising  the  sale 
sixty  days  in  the  newspapers  of  the  Ci^  of  New 
York,  as  required  by  the  deed  of  trust.  It  avers, 
also,  that  Waller  is  msolvent ;  that  he  and  Saun- 
ders will  confederate  to  cheat  the  complainant 
in  the  sale;  and  that  if  the  sale  should  be  made, 
the  complainant  will  be  unable  to  recover  from 
Waller  what  is  due  to  him,  or  to  avail  himself 
in  the  courts  of  Virginia  of  his  just  rights.  The 
relief  prayed  is,  that  Saunders,  the  trustee,  may 
be  enjoined  against  selling  the  land  or  any  part 
of  it,  and  that  Waller  may  be  enjoined  against 
assigning  his  interest  in  the  complainant  s  obli- 
gation, until  the  determination  of  the  action  in 
the  Supreme  Court  of  New  York,  or  until  the 
matter  is  referred  to  a  master  to  take  an  account 
of  the  rents  and  sales  made  by  them  and  an  in- 
quiry of  the  damage  done  by  Waller  to  the  com- 
plainant's property :  that  whatever  is  due,  the 
complainant  may  be  decreed  to  be  paid  him  and 
all  his  proper  offsets  be  allowed.  The  bill  also 
contains  a  prayer  that  all  deeds,  and  papers  in 
the  defendant  s  possession  concerning  the  sales 
may  be  decreed  to  be  delivered  up,  and  it  con- 
cludes with  the  prayer  for  general  relief. 

The  bill  is  most  inartificially  drawn,  but  from 
this  abstract  sufficiently  full  for  all  the  purposes 
of  the  case,  it  appears  to  be  in  substanoe  and 
legal  effect  a  bill  for  an  account  brought  by  a 
mortgagor  against  his  mortgagee,  charging  that 
the  mortgagee  had  been  in  possession,  had  re- 
ceived the  rents,  issues  and  profits, and  had  com- 
mitted waste. 

It  is  unnecessary  to  refer  to  the  answer  of 
Waller,  the  defendant,  further  than  to  state  it 
denies  he  was  eyer  in  the  possession  of  the  land 
after  the  deed  of  trust  was  made;  denies  that  he 
sold  or  appropriated  any  of  the  personal  prop- 
erty thereon;  that  he  received  any  of  the  rents, 
issues  and  profits,  or  that  he  committed  waaie, 
or  induced  the  Confederate  forces  to  commit 
waste.  The  case  haying  been  heard  and  de- 
cided in  the  circuit  court  on  the  bill,  answers, 
replications  and  proofs,  an  appeal  has  been  taken 
to  this  court,  and  the  complainant  now  inaials 
that  the  circuit  court  erred  in  assuming  that  the 
sale  which  was  made  by  Saunders  in  1862  (not 
1861,  as  charged)  was  a  nullity,  and  tlust  the 
property  remained  the  complainant's  notwith- 
standing. This  position  is  taken  in  order  that  it 
may  be  mf  erred  that  the  residue  of  complainant's 
bond  for  the  purchase  money  was  satisfied  bj  a 
sale  under  the  trust,  and  thjat  Waller  has  not 
only  been  thus  paid,  but  that  he  is  accountable 
for  the  excess  of  his  bid  at  that  sale  above  the 
amount  then  due  him  by  virtue  of  the  bond.  The 
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position  is  certainlj  a  stranee  one.  It  is  directly 
in  conflict  with  the  law  of  the  case  and  with  the 
<x>mplainant'8  Mil.    By  the  deed  of  tnut  it  was 
stipulated  that  in  case  of  a  sale  the  trustee  should 
giye  sixty  days'  notice  in  newspapers  in  Rich- 
mond and  in  the  City  of  New  York.  To  a  valid 
€xecution  of  the  power  of  sale  such  notice  was 
indispensable,  and  a  sale  without  it  of  course 
conveyed  no  title.  It  is  not  pretended  that  such 
notice  was  given.    On  the  contrary,  the  bill 
charges  thatlt  was  not,  and  to  this  tne  answer 
of  Waller  ms^es  no  denial,  while  the  answer  of 
Saunders  expressly  admits  that  there  was  no  ad- 
vertisement in  a  14 ew  York  paper,  giving  as  a 
reason  for  the  failure  thus  to  advertise,  that  com- 
munication with  the  Northern  States  was  then 
prohibited.    The  fact  that  the  sale  was  made 
without  the  requisite  notice  is,  then,  an  estab- 
lished fact;  and  the  inevitable  inference  is  that 
the  sale  was  inoperative  to  devest  the  ownership 
•of  the  complainant.    Without  confirmation  by 
him  it  was  a  mere  nullity,  disturbing  no  right 
and  conferring  none.    But  if  this  were  not  so, 
the  theory  of  the  complainant's  bill  is  that  his 
title  was  not  devested.    It  chafes  that  the  nec- 
essary notice  was  not  given.    It  complains  that 
possession  was  taken  by  Waller  after  the  sale; 
that  he  received  the  rents,  issues  and  profits, 
down  to  1805;  received  compensation  for  inju- 
ries done  to  the  improvements  by  the  Confeder- 
ate military  forces;  and  it  claims  that  Waller  is 
accountable  to  the  complainant  for  such  posses- 
sion, rents  and  profits,  as  well  as  for  the  com- 
pensation he  obtained.    All  this  is  utterly  in- 
<»)nsistent  with  the  assertion  that  the  sale  was 
effectual  to  change  the  title.     But  this  is  not  all. 
There  is  much  more  in  the  bill  that  asserts  con- 
tinued ownership  of  the  complainant,  and  the 
invalidity  of  the  sale  made  in  1862.    The  aver- 
ment that  the  trustee  is  about  to  sell  the  lands 
4igain  under  the  trust  deed,  and  the  char^  that 
the  sale  will  be  conducted  in  such  a  partial  and 
unjust  manner  as  to  cheat  and  defraud  the  com- 
plainant, are  full  of  meaning. .  So  is  the  prayer 
for  an  injunction  against  another  sale,  and  the 
prayer  for  the  delivery  over  of  the  deeds.    In 
view  of  all  this  it  is  impossible  for  the  com- 
plainant to  maintain  now  that  the  attempted 
foreclosure  in  1862  was  not  a  nullity,  ineffective 
to  transfer  his  right  to  Waller.  Even  if  he  could 
have  afllrmed  the  sale,  he  has  precluded  himself 
from  doing  so,  and  has  left  nothing  for  the  court 
but  to  adjudicate  upon  the  case  as  he  has  made 
it.     There  has  then  been  no  actual  payment  of 
the  bond. 

The  next  inquiry  is,  whether  Waller  is  charge- 
able with  the  rents,  issues  and  profits  of  the 
property  from  the  Ist  of  April,  1862,  when  the 
sale  was  made,  until  the  spring  of  1865,  when 
the  complainant  returned  to  the  land  and  re- 
sumed actual  possession.  This,  of  course,  as- 
sumes that  the  sale  had  no  validity,  for  if  it 
worked  a  foreclosure  of  the  complainant's  equity, 
if  it  vested  the  title  in  Waller,  there  can  be  no 
pretense  that  he  is  liable  for  subsequently  ac- 
cruing rents  and  profits.  It  is  only  while  he  can 
be  considered  as  holding  the  possession  in  trust 
for  the  mortgagor  that  he  can  be  called  to  ac- 
count. Had  he  entered  in  pursuance  of  his  pur- 
chase, claiming  title  in  himself  bv  virtue  there- 
of, he  would  doubtless  be  chargeable  as  a  trustee, 
though  the  purchape  was  wholly  void ;  and  it 
may  oe  conceded,  if  he  had  taken  actual  posses- 

-Hee  14  Wall.  (J.  S.,  Book  20. 


don  without  claim  of  right,  that  he  might  be 
treated  as  such.  But  actual  occupation  of  the 
mortgaged  premises  is  indispensable  to  the  ex- 
istence of  such  a  liability.  It  is  the  enjoyment 
of  the  property,  or  the  i)emancy^  of  its  profits, 
that  raises  the  trust.  A  false  claim  of  title  1% 
of  itself,  insufficient. 

The  difficulty  of  the  complainant's  case  is, 
there  is  no  proof  that  Waller  was  in  actual  pos- 
session, or  even  that  he  was  on  the  land  at  all, 
from  the  time  of  the  sale  until  this  bill  was  filed, 
or  that  he  ever  received  any  of  its  rents,  issues 
or  profits.  There  is  a  total  failure  of  any  such 
evidence.  The  most  that  can  be  alleged  is,  that 
he  claimed  sometimes  to  be  the  owner  without 
ever  enjoying  any  of  the  rights  of  ownership. 
It  is  proved  mat  he  had  possession  neither  of 
the  personalty  nor  of  the  realty. 

Equally  unsustained  is  the  claim  that  WaUer 
is  responsible  for  the  waste  committed  upon  the 
land,  and  the  destruction  of  improvements. 
The  property  was  greatly  injured  between  1861 
and  1865,  during  the  existence  of  the  civil  war, 
but  the  evidence  wnolly  fails  to  show  that  the 
injury  was  caused  by  any  act  of  the  defendant's. 
It  was  done  by  the  'Confederate  military  forces 
in  Waller's  absence  and,  so  far  as  it  appears, 
without  his  knowledge. 

It  is  further  insisted,  on  behalf  of  the  com- 
plainant, that  the  circuit  court  erred  in  ref  usiag 
to  allow  him  a  credit  for  damages  which,  it  is 
alleged,  he  sustained  hi  consequence  of  a  re- 
fusal by  Waller  to  release  portions  of  the  land 
from  the  operation  of  the  deed  of  trust  in  order 
to  enable  him  to  sell  them.  This  claim  is 
founded  upon  the  clause  in  an  executory  ^pree- 
ment  between  the  parties,  dated  April  2, 1868, 
by  which  it  was  stipulated  that  Waller  would 
allow  Bigler  to  sell  such  portions  of  the  land  as, 
from  time  to  time,  he  misht  see  fit,  Bigler  pay- 
ing over  such  proceeds  of  the  sales  as  would  af- 
ford ample  security  for  the  residue  of  the  debt 
due  for  the  purchase  money  of  the  land.  The 
deed  for  the  land  from  Waller  to  Bigler  was, 
however,  not  made  until  the  10th  of  May.  1858, 
and  probably  not  delivered  until  the  22d  of 
June  next  following,  when  the  deed  of  trust 
was  executed.  Neither  the  deed  nor  the  deed 
of  trust  contains  any  such  stipulation  for  re- 
leases as  is  contained  in  the  agreement  of  April 
2d,  and  it  might  perhaps  be  maintained  that  the 
agreement  was  subsequently  changed,  or  merged 
in  the  after-executed  contracts.  But,  assuming 
that  it  was  not,  what  is  the  evidence  of  the 
breach  of  the  agreement?  It  does  appear  that, 
in  1853  or  1864,  the  complainant  had  offers  to 
purchase  some  parts  of  the  land  situated  in  the 
heart  of  it;  that  he  applied  to  Waller  for  re- 
leases, and  that  they  were  refused.  But  it  does 
not  clearly  appear  that  those  lots  thus  located 
could  have  been  sold  without  so  impairing  the 
value  of  the  remainder  as  to  leave  it  less  than 
ample  security  for  the  payment  of  the  residue 
of  the  debt.  Applications  were  afterwards  made 
for  releases  of  other  and  larger  portions  differ- 
ently 8ituated,and  the  releases  were  given.  That 
those  first  asked  were  not  given,  when  only  one 
sixth  of  the  purchase  money  of  the  whole  prop- 
erty had  been  paid,  ought  not  to  be  regarded 
as  a  violation  of  the  agreement  without  very 
clear  evidence  that  Waller  knew  they  could 
have  been  given  with  entire  safety.  Besides,  it 
does  not  distinctly  appear  that  the  complainant 
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was  injured  by  the  lefufial,  or  that  he  ever 
dalmed  compensatloii  for  it  until  this  bill  was 
filed.  From  year  to  year,  down  to  18(J0,  and  in- 
cluding that  year,  he  paid  the  annual  install- 
ments of  the  purchasse  money  called  for  by  his 
contract  without  claiming  any  deduction— a 
course  of  conduct  inconsiBtent  with  the  existence 
of  any  just  daim  to  compensation  for  a  prior 
breacn  of  his  creditor's  engagement.  There  is, 
then,  no  sufficient  reason  for  the  allowance  of 
a  credit  on  his  bond  in  consequence  of  Waller's 
refusal  to  execute  releases. 

It  is  further  objected  to  the  decree  of  the  cur* 
cuit  court  that  it  does  not  direct  a  conveyance 
by  the  heirs  of  Waller  to  the  complainant.  His 
heirs  were  not  called  in,and  they  are  not  parties. 
No  decree  could,  therefore,  have  been  made 
against  them,  nor  was  any  necessary.  If,  by 
the  conveyance  of  Baunders  to  Waller  in  1862, 
and  his  subsequent  death,  the  legal  title  was 
cast  upon  WaUer's  heirs,  it  was  only  a  naked 
legal  right,  which  they  may  be  compelled  to  sur- 
render whenever  the  purposes  of  the  trust  shall 
be  accomplished— when  tfie  debt  secured  by 
the  deed  of  trust  shall  be  paid.  Besides,  Baun- 
ders. the  trustee,  has  also  died,  and  a  new  trustee 
has  been  appointed  clothed  with  all  the  rights, 
duties  and  responsibilities  of  the  trustee  named 

in  the  deed. 

It  is,  however,  easy  to  protect  the  complain- 
ant against  any  outstanding  title  in  the  heirs  of 
Waller  by  staying  the  execution  of  any  decree 
until  those  heirs  uiall  have  conveyed  to  Henry 
Coalter  Cabell,  the  new  trustee,  aU  the  interest, 
if  any,  conveyed  to  their  father  by  the  deed  of 
Baunders  to  him,  to  be  held  by  Cabell  under 
and  subject  to  the  trust  declared  in  the  deed  of 
trust  to  Baunders.  Buch  an  order  the  circuit 
court  may  properly  make. 

There  remains  to  be  considered  but  one  other 
objection  made  to  the  decree.  It  is  that  the 
sum  found  by  the  account  due  to  the  adminis- 
trator of  Waller  was  decreed  to  be  paid  in 
United  States  coin.  In  view  of  the  ruling  of 
this  court  in  Knox  v.  Lee  and  Parker  v.  JJafria 
[ante,  287],  this  was  erroneous,  and  for  this 
cause  alone  the  decree  must  be  reversed. 

ne  decree  cf  the  OireuU  Court  is  reoereed,  and 
the  cause  is  remanded,  toith  directions  to  froeeed 
to  an  amended  decree  in  accordance  utOh  the  fore- 
going opinion, 

Clted-flT  U.  S.,  77;  106  U.  8.,  71;  46  Ind.,  410;  «8 
Ohio  St.,  842. 

THE  REPUBLIC  FIRE  INSURANCE  COM- 

PANY,  Plff.  in  Err., 

r. 

CHARLES  WEIDE  bt  al. 

THE  HANOVER  FIRE  INSURANCE  COM- 
PANY, Plff,  in  £?rr„ 
V. 
SAME. 

THE    GERMANIA    FIRE     INSURANCE 
COMPANY,  Plff.  in  Err., 

V. 

SAME. 

THE  NIAGARA  FIRE  INSURANCE  COM 
PANY,  Py.  in  .Krr., 

V. 

SAME. 
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Memoranda,  when  evidence— ^aeamination  of  ae- 
sured—requirements  of  ptMae^— fraud  and: 
/oiM  mDeairvng—when  awiids  pciUey—queebum 
for  jury. 

1.  Papen,  not  evidence  per  se,  bat  proved  to  have- 
l>een  true  statements  of  fact,  at  the  time  they  were 
madet  are  admissible  in  connection  with  the  testi- 
mony of  a  witness  who  made  them. 

2.  Footinffs  of  the  amount  of  stock  of  a  mefrofaant 
correctly  entered  upon  an  old  ledger  and  trans- 
ferred to  a  new  one,  are  admissible  from  that,  the 
old  ledffer  bein^  burnt. 

8.  Wbeie,  by  the  policies,  the  assured,  after  f ur- 
nishinflr  proofs  of  loss,  were  bound,  if  required,  to 
submit  to  an  examination  under  oath,  and  it  was 
stipulated  that  until  such  examination  should  be 
permitted  tbe  loss  should  not  be  payable,  they  are 
not  bound  to  answer  questions  respecting  the 
amounts  for  which  they  had  made  settlements  with 
other  insurance  companies. 

4.  Where  tbe  insured  was  bound  by  his  policy  to 

{>xoduce  oertifled  copies  of  invoices  to  show  his 
OSS,  if  required,  he  is  not  bound  to  produce  oerti- 
fled copies  on  a  demand  to  produce  duplicates. 

6.  Where  the  policies  stipulated  that  fraud  or 
false  swearing  on  the  part  of  the  assured  should 
work  forfeiture  of  all  claim  under  thenu  state> 
ments  in  the  proofs  of  loss  honestly  madcalthongh 
subsequently  discovered  to  be  mistaken,  wU  not 
work  a  forfeiture. 

6.  It  is  only  fraudulent  false  swearing,  in  fur- 
nishing the  preliminary  proofs  or  in  the  examina- 
tions which  the  insurers  have  a  right  to  req[uire« 
that  avoids  the  policies. 

7.  It  is  for  the  Jury  to  determine  whether  such 
swearing  was  false  and  fraudulent. 

[Nos.  169,  170,  171,  172.1 
Argued  Apr.  f 5.  187ff.    Decided  May  6,  1872. 

F  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Minnesota. 

These  actions  were  begun  in  the  District 
Court  for  the  County  of  Runsay,  Minnesota,  by 
the  defendants  in  error,  upon  policies  of  insur- 
ance issued  by  the  respective  insurance  com- 
panies, now  plaintiffs  m  error.  The  defend- 
ants below  removed  the  cases  to  the  United 
States  Circuit  Court,  where  the  four  actions 
were  tried  together.  The  trial  resulted  in  ver- 
dict and  judgment  for  the  plaintiffs,  and  the 
defendants  sued  out  writs  of  error.  The  nai* 
ure  of  the  exceptions  appears  in  the  opinion. 

Mesers.  J.  M.  Carlisle  and  J.  D.  MePI 
aoB»  for  plaintiffs  in  error. 

Messrs.  Loremo  AiUs  and  W.  H. 
for  defendants  in  error. 

Mr.  Justice  Stronf^  delivered  the  opinion  of 
the  court: 

These  causes  were  tried  together  before  one 
Jury, and  they  present  the  same  questions.  They 
were  actions  upon  policies  of  insurance  against 
fire,  in  which  it  became  material  to  prove  what 
was  the  quantity  and  value  of  the  goods  the 
plaintiffs  had  when  the  fire  occurred.  As  bear- 
ing upon  this,  evidence  was  introduced,  with- 
out objection,  tending  to  show  that  the  plaint- 

JfonL—Evidenee  of  loss  of  paper  and  scoondary  eri- 
dence  of  its  contents.  See  note  to  Bouldhi  v.  If  assie, 
a) U.S.  (7  Wheat.),  1». 

Use  of  memoranda  to  r^reth  memory  of  trttnenL 

The  use  of  memoranda  to  refresh  memory  Is  coo« 
fined  to  cases  where  the  witness  is  at  fault  wlth> 
out  it.  Sackett  v.  8p<-noer,  S9  Barb.,  180;  Key  v. 
Lyno,  4  Litt.,  888:  Younff  v.  Catlett,  6  Duer,  437. 

The  form  of  the  memorandum  la  not  material. 
Guy  V.  Mead, »  N.  Y..  4A2:  Marely  v.  Bbulta. »  N. 
Y^t861. 

Witness  may  use  a  memorandum  made  by  him- 
self or  at  his  dictation,  or  by  another  and  read  by 
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ifb  took  a  correct  inyentory  of  their  stock  on 
the  38th  of  February,  I806,  which  was  cor- 
rectly reduced  to  writing  by  one  of  them  in  an 
inventory  book;  that  the  prices  or  values  were 
correctly  footed  up  therein;  that  at  the  same 
time  the  footings  were  correctly  entered  by  one 
of  the  plaintiln  upon  the  fly-leaf  of  an  ex- 
hausted ledger  and  afterwards  transferred,  also 
by  one  of  the  plaintiffs,  to  the  fly-leaf  of  a  new 
l^ger;  that  neither  of  the  plaintiffs  could  re- 
member Uie  amount  of  such  inventory  or  foot- 
ings, and  that  both  the  inventory  book  and  the 
exhausted  ledger  had  been  destroyed.  The 
plaintiffs  then  offered  the  entry  of  the  footings 
on  the  fly-leaf  of  the  new  ledger,  which  the 
court  received,  and  in  this  It  was  contended 
there  was  error. 

It  will  be  observed  that  the  footings  upon  the 
fly  leaf  of  the  ledger  were  not  offered  or  re- 
ceived as  independent  evidence.  They  were 
accompanied  by  proof  that  they  were  correct 
statements  of  the  values  of  the  merchandise, 
and  that  they  were  correctly  transcribed  either 
from  the  inventory  book  or  from  the  fly-leaf  of 
the  exhausted  ledger,  both  of  which  appear  to 
have  been  originals.  How  far  papers,  not  evi- 
dence per  «0,  but  proved  to  have  been  true  state- 
ments of  fact,  at  the  time  they  were  made,  are 
admissible  in  connection  with  the  testimony  of 
a  witness  who  made  them,  has  been  a  frequent 
sublect  of  inquiry,  and  it  has  many  times  been 
decided  that  they  are  to  be  received.  And  why 
should  they  not  be?  Quantities  and  values  are 
retained  in  the  memory  with  great  difficulty. 
If  »at  the  time  when  an  entry  of  aggregate  quan- 
tities or  values  was  made,  the  witness  knew  it 
was  correct,  it  is  hard  to  see  why  it  is  not  at 
least  as  reliable  as  is  the  memory  of  the  witness. 
It  is  true  a  copy  of  a  copy  is  not  generally  re- 
ceivable, for  the  reason  that  it  is  not  the  best 
evidence.  A  copy  of  the  original  is  less  likely 
to  contain  mistaKes,  for  there  is  more  or  less 
danger  of  variance  with  every  new  transcrip- 
tion. For  that  reason  even  a  sworn  copy  of  a 
copy  is  not  admissible  when  the  original  can 
be  produced.    But  in  this  case  the  inventory 


book  and  the  fly-leaf  of  the  exhausted  ledger 
had  both  been  burned.  There  was  no  better 
evidence  in  existence  than  the  footings  in  the 
new  ledger.  And  we  do  not  understand  the 
bill  of  exceptions  as  showing  those  footings  to 
have  been  copied  from  a  copy.  It  does  not  ap- 
pear whether  they  were  taken  from  the  inven- 
tory book  or  from  the  fly-leaf  of  the  old  ledger. 
And  it  is  of  little  importance,  for  as  those  en- 
tries were  made  at  the  same  time,  neither  ought 
to  be  regarded  as  a  copy  of  the  other,  but  rati&er 
both  should  be  considered  originals.  We  do 
not,  however,  propose  to  discuss  this  exception 
at  length,  for  we  regard  it  as  settled  by  the  de- 
cision in  jTuuraneetkfmpanyY,  Weide,  9  Wall., 
677  [76  U.  8.,  XIX.,  810],  that  the  evidence 
under  the  circumstances  was  properly  received. 

The  second  and  third  exceptions  are  disposed 
of  by  what  we  have  already  said,  and  they  are 
unsustained. 

There  is  nothing,  also,  in  the  fourth  excep- 
tion. By  the  policies  the  assured,  after  fur- 
nishing proofs  of  loss,  were  bound,  if  required, 
to  submit  to  an  examination  under  oath,  and  it 
was  stipulated  that  until  such  examination 
should  be  permitted  the  loss  should  not  be  pay- 
able. Of  course  it  is  to  be  understood  that  the 
examination  contemplated  relates  to  matters 
pertinent  to  the  loss.  In  these  cases  the  plaint- 
iffs did  submit  to  an  examination,  but  declined 
to  answer  questions  respecting  the  amounts  for 
which  they  had  made  settlements  with  other  in- 
suring companies.  We  are  unable  to  perceive 
that  the  questions  proposed  had  any  legitimate 
bearing  upon  the  inquiry,  what  was  the  actual 
loss  sustained  in  consequence  of  the  flre?  If 
the  plaintiffs  had  claims  upon  other  insurers, 
and  compromiaed  with  some  of  them  for  less 
than  the  sums  insured,  it  is  not  a  just  inference 
that  their  claim  against  these  insurers  was  ex- 
aggerated. A  compromise  proposed  or  accepted 
Ib  not  evidence  of  an  admission  of  the  amount 
of  the  debt.  There  was,  then,  no  sufficient  foun- 
dation laid  for  the  instruction  requested  by  the 
defendants,  that  if  the  Jury  should  believe  that 
the  plaintiffs,  or  either  01  them,  in  the  course 


witnesB,  at  the  time  of  or  soon  after  the  transaction. 
He  must  testify  that  he  knew  It  was  correct  when 
he  made  or  read  it.  Bteph.  Dig.  Bv^  Art.  186 ;  Lewis 
▼.Ingersoll, 8  Abb. Ct.  App. Dec., 86:  Krom ▼.  Levy, 
1  Hun,  173;  Filkins  v.  Baker.  6  Lans.,  518;  Van 
Buren  v.  Gockbum,  U  Barb.,  181 ;  Halsey  v.  Sinse- 
bauffh,  16  N.  Y.,  485 ;  Ouy  v.  Mead,  22  N.  Y.,  462 ; 
Russell  V.  Hudson  Rlv.  R.  R.  Co.,  17  N.  Y.,  184 ; 
Riordon  v.  Davis,  9  La..  289 :  8.  C,  29  Am.  Dec.,  442. 

Witness  may  rely  upon  the  aoouraor  of  such 
m€moranda  and  not  his  memory,ln  testifying.  Cole 
V.  Jessup,  10  K.  Y.,  96;  8.  C,  9  iBarb.,  895;  10  How. 
Pr..  616. 

Such  an  ori^nal  memorandum  may  be  read  it- 
self as  evidence,  if  the  witness'  memory  is  not  re- 
freshed by  the  paper  itself.  Maroly  v.  Shults.  29  N. 
Y..  S48;  Halsey  v.  Slnsepaugh,  15  N.Y.,486 ;  Lapham 
V.  Kelly,  86  Vt.,  195. 

Ck>pie8  of  original  memoranda  after  proof  of  the 
facts  therein  contained  may  be  read  as  a  statement 
in  detail  of  what  witness  has  testified.  McOormick 
V.  Pa.  Gent.  R.  R.  Co.,  49  N.  Y.,  801, 816;  Bullock  v. 
Hunter,  44  Md.,  416. 

Where  witness  swears  he  made  a  list  of  articles 
at  the  time  but  cannot  give  details,  he  may  be 
shown  his  list  and  read  it.  Wilcox  Silver  Plate  Co. 
V.  Qreen,  9  Hun,  847 ;  Phllbin  v.  Patrick,  8  Abb.  Ct. 
App.  Dec.,  605. 

Witness  may  be  shown,  while  on  the  stand,  orig- 
inal memoranda,  made  at  time  of  occurrence, 
although  not  by  him,  and  he  may  refer  to  copies  or 
abstracts  of  such  memoranda  made  by  him,  if  they 
refresh  his  memory  so  that  he  can  testify  of  the 
original  tects  without  relying  on  the  accuracy  of 
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the  memoranda.  HulT  v.  Bennett.  6N.Y.,  337 ;  How- 
land  V.  Willett8,6  Sandf.,  221;  8turm  v.  Atl.  Ins. 
Co.,  38  Sup.  Ct.  (J.  &  8.),  286, 296, 818 ;  WUde  v.  Hez- 
ter,  50  Barb.,  448. 

Opposite  party  may  see  anything  shown  witness 
to  refresh  his  memory  and  may  cross-examine  wit- 
ness as  to  same  but  is  not  obliged  to  put  it  in  evi- 
dence. Steph.  Dig..  Art.  187 ;  Peck  v.  Lake,  8  Lans., 
186 ;  Tibbetts  v.  Sternberg,  66  Barb.,  201. 

A  witness  may  refresn  his  memory  from  any 
book  or  paper,  if  he  can  swear  to  the  fact  from 
recollection;  but  if  he  cannot  swear  to  the  fact 
except  from  finding  it  in  the  paper,  the  orig-lnal 
must  be  produced.  Doe  v.  Perkins,  8  Term.  749 ; 
Tanner  v.  Taylor,  8  Term,  764;  8  Bast,  282, 289 ;  1 
Bast,  760;  Maughan  v.  Hubbard,  8  Barn.  &  C,  14  ; 
Juniata  B'k  v.  Brown,  8  8.  ft  R.,  87 :  Robertson  v. 
Lynch,  18  Johns.,  451 ;  Feeter  v.  Heath,  11  Wend., 
477;  Smith  v.  Lane,  12  8.  ft  R..  87;  Holladay  v. 
Marsh,  8  Wend..  142;  S.  C.,20Am.  Dec,  678;  Lap- 
bam  V.  Kelly.  85  Vt.,  195 :  Bpann  v.  Baltzell,  1  Fla., 
321 ;  Moots  v.  State,  21  Ohio  St.,  653 ;  Newell  v.  Houl- 
ton,  22  Minn.,  19. 

A  witness  may  testify  from  written  memoran- 
dum, though  it  do  not  recall  the  facts  to  his 
memory :  and  such  evidence  is  better  than  unaided 
recollection.  Pearson  v.  Wightman,  1  Mill.,  836  ;  8. 
C,  12  Am.  Dec,  686;  Lapbam  v.  Kelly,  35  Vt..  196  ; 
Cross  V.  Bartholomew,  42  Vt.,  206 ;  Lewis  v.  Inger- 
soll.  1  Keyes,  857. 

Witness  in  testlfyinir  to  contents  of  lost  paper 
may  use  even  a  copy  of  a  copy  to  refresh  hw  me- 
mory. Dunlap  V.  Berry,  4  Scam.,  327 ;  8,  C,  30  Am. 
Dec,  418. 
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of  an  examination  on  oath,  under  the  policies, 
refused  to  answer  any  questions  by  which  the 
defendants  could  fairly  estimate  or  reasonably 
infer  plaintiffs'  real  loss  in  the  insured  prop- 
erty, and  had  not  before  the  commencement  of 
the  actions  answered  the  questions  under  oath, 
the  verdict  must  be  for  the  defendants.  There 
was  no  evidence  of  refusal  to  answer  such  ques- 
tions. 

The  fifth  exception  is  to  the  refusal  of  the 
court  to  instruct  the  jury  that  if  they  believed 
from  the  evidence  the  plaintiffs  were  requested 
by  the  defendants  to  produce  duplicates  of  in- 
voices of  goods  purchased  by  them,  the  orig- 
inals of  which  were  alleged  by  them  to  be  de- 
stroyed, and  neglected  to  do  so  before  the  com- 
mencement of  the  actions,  their  right  of  action 
never  accrued,  and  that  the  verdicts  must  be 
for  the  defendants.  The  prayer  for  this  in- 
struction was  founded  on  the  clause  in  the 
policy  that  the  assured  should  produce  certified 
copies  of  all  bills  and  invoices,  the  originals  of 
which  had  been  lost,  and  exhibit  the  same  for 
examination  to  any  person  named  bv  the  Com- 
pany, and  that  until  the  proofs,  aeclarations 
and  certificates  (stipulated  for  in  case  of  loss) 
were  produced  and  examinations  and  appraisals 

eermitted,  the  loss  should  not  be  payable.  The 
ills  of  exception  state  that  there  was  evidence 
tending  to  Aow  that  the  plaintiffs  were  re- 
quested to  produce  duplicate  bills  of  purchases, 
but  there  does  not  appear  to  have  been  any  evi- 
dence when  the  request  was  made,  whether  be- 
fore the  commencement  of  the  actions  or  after- 
wards, or  whether  there  was  neglect  or  refusal 
of  the  plaintiffs  to  comply.  Moreover,  the  re- 
quest was  for  duplicates,  and  not  for  certified 
copies.  We  cannot,  therefore,  say  there  was 
error  in  refusing  the  instruction  asked  for. 

Nor  was  there  error  in  denying  the  defend- 
ants' third  and  fourth  prayers.  It  is  true  the 
policies  stipulated  that  fraud  or  false  swearing 
on  the  part  of  the  assured  should  work  a  for- 
feiture of  all  claim  under  them.  The  false 
swearing  referred  to  is  such  as  may  be  in  the 
submission  of  preliminary  proofs  or  loss,  or  in 
the  examination  to  which  the  assured  agreed  to 
submit.  But  it  does  not  inevitably  follow  from 
the  fact  that  there  was  a  material  discrepancv 
between  the  statements  made  by  the  plaintiffs 
under  oath  in  their  proofs  of  loss,  and  their 
statements  when  testifying  at  the  trial  that  the 
former  were  false,  so  as  to  justify  the  court  in 
assuming  it,  and  directing  verdicts  for  the  de- 
fendants. It  may  have  been  the  testimony  last 
given  that  was  not  true,  or  the  statements  made 
in  the  proofs  of  loss  may  have  been  honestly 
made,  though  subsequently  discovered  to  oe 
mistaken,  it  is  only  frauaulent  false  swear- 
ing in  furnishing  the  preliminary  proofs,  or 
in  the  examinations  which  the  insurers  have  a 
rifrht  to  require,  that  avoids  the  policies,  and  it 
was  for  the  jury  to  determine  whether  that 
swearing  was  false  and  fraudulent. 

The  remaining  two  assignments  of  error  are 
not  pressed,  and  it  is  properly  conceded  that 
the  court  could  not  lay  down  as  a  rule  of  law 
the  mode  of  computation  designated  in  the 
prayers  for  instruction. 

The  judgm&nt  in  each  case  i»  affirmed. 

ated— 49  Wis.,  504:  OS  Mo.,  288;  26  Am.  Rep.,  379 
(28  Gratt.,  506). 
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Packet  Comfakt,  Claimant. 
(Bee  S.C./*Z%«  Key  City:*  14  WaU.,65a-40U 

Laches  ae  a  dtfeme  to  mariUme  liens — lehat  de- 
lay teill  dtfea^—purehoier  for  foalue. 

1.  While  the  courts  of  admiralty  in  oases  for  the 
enforoement  of  maritime  liens  are  not  governed 
by  any  statute  of  limitation,  they  adopt  the  prin- 
ofple  that  laches  or  delay  in  the  judicial  enforoe- 
ment of  them  will,  under  proper  drcumstancee* 
oonstltute  a  valid  defense. 

2.  No  arbitrary  or  fixed  period  of  time  has  been 
established  as  an  inflexible  rule,but  the  delay  which 
will  defeat  such  a  suit  must  in  every  case  dc»>end 
upon  the  peculiar  equitable  droumstanoes  of  tliat 
case. 

8.  Where  the  lien  is  to  be  enforced  to  the  detxi- 
meot  of  a  purchaser  for  value,  without  notice  of 
the  lien,  the  defense  of  laches  will  be  held  valid  an- 
der  shorter  time  than  when  the  claim  ant  is  the  own- 
er at  the  time  the  lien  accrued. 

[No.   49.] 
Argued  Nov,  18,  1872.      Decided  Dec.  9,  1872. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Eastern  District  of  Wis- 
consin. 

The  libel  in  this  case  was  filed  in  the  United 
States  District  Court  for  the  District  of  Wis- 
consin, by  the  appellant,  to  enforce  a  lien 
against  the  vessel  for  breach  of  contract  of  sif - 
freightment.  A  decree  having  been  entered 
dismissing  the  libel,  the  libelant  took  an  appe«] 
to  the  circuit  court,  by  which  the  said  decree 
was  alflrmed;  whereupon  the  libelant  took  a 
further  appeal  to  this  court. 

The  case  is  further  stated  by  the  court. 

Mr.  JX,  J.  Emmons*  for  appellant: 

The  court  erred  in  holding  the  claim  of  li- 
belant a  stale  one,  when  there  was  no  all^ea- 
tion  or  proof  that  he  had  knowledge  that  Uie 
vessel  had  been  within  the  Jurisdiction  of  the 
court  during  the  period  elapsing  since  the  ac- 
cruing of  the  demand  and  the  commencement 
of  suit.  14 

The  Sarah  Ann,  2  Sumn.,  213;  8  Pan.  Mar. 
Law,  664,  n.  8. 

The  court  erred  in  dismissing  the  libel,  when 
liability  of  the  original  owners  and  of  the  ves- 
sel and  barge  in  rem  was  confessed;  no  equi- 
table circumstances  appearing  to  show  why  the 
lien  should  be  deemed  to  have  been  waived  or 
barred  for  staleness. 

The  BoUvar,  1  Olcott,  474;  The  Mairy,  1 
Paine,  180;  The  Batavia,  2  Dod..  500;  The 
Utility,  1  Blatchf.&  H..  218;  WiOard  v.  Dorr, 
8  Mass.,  Itil;  The  JBaetem  Star,  1  Ware,  185; 
Lelandr.  The Medora,  2  Wood.  & M.,  92;  Adt- 
ard  V.  The  Louiea,  2  Wood.  <&  M..  48;  The 
Clivian,  2  Story,  455;  Joy  v.  AUen,  2  Wood. 
&  M..  804;  Maeon  v.  Oroify,  Davies,  813;  77ie 
Sea  Lark.  1  Sprague,  571 ;  The  Gen.  JackMon, 
17  Law  Rep.,  324;  The  Admiral,  8  Law  Rep.. 
91. 

The  authorities  cited  are  perhaps  unnecessa- 
rily multiplied.  Thev  all  prove  and  illustrate  the 
proposition  involved  in  this  assignment  of  error. 

The  mere  conveyance  of  a  vessel,  even  to  an 
innocent  purchaser  without  notice,  will  not  of 
itself  nec^sarily  disturb  a  maritime  lien. 

Shepard  v.  Taylor,  5  Pet.  675. 

In  order  to  defeat  the  lien,  some  other  cir- 
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cumstanoe  than  mere  lapse  of  time  should  be 
made  to  appear,  before  the  equity  upon  which 
the  doctrine  is  based  can  arise.  The  cases 
dted  all  show  this.  In  the  case  of  The  Batavia, 
2  Dod.,  500,  Lord  Stowell  concluded,  upon  the 
facts  proved,  that  the  transfer  was  merely  color- 
able, to  avoid  payment  of  certain  port  charges 
and  duties  at  Batavia;  hence  no  equity  in  the 
purchaser  to  demand  a  discharge  or  the  lien. 

In  WiUard  v.  Dorr,  8  Mason,  161,  Mr.  Ju9- 
Uce  Story ,  passing  on  the  question,  says  in  sub- 
stance: "  Courts  of  admiralty,  like  courts  of 
equity,  will  refuse  their  aid  to  enforce  old,  dor- 
mant demands.  It  prescribes  a  rule  to  itself, 
to  analogy,  to  statutes  of  limitation.  They 
are  rules  of  repose;  otherwise  demands  would 
sprine  up  after  the  evidence  to  repel  them  was 

f  one  by  the  death  or  dispersion  of  witnesses,  or 
y  the  loss  of  important  documents.  Twelve 
years  had  elapsed,  but  no  equitable  circum- 
stance appearing  to  bring  the  case  within  the 
rule  suggested,  the  remedy  was  enforced. 

In  the  case  of  The  Admiral^  which  was  much 
relied  upon  below,  stress  is  laid  upon  the  cir- 
cumstance that  the  alleged  cause  of  action  was 
collision ;  the  facts  were  denied  and  the  witness- 
es dispersed.  The  purchasers  were  without  no- 
tice and  without  ability  to  contest  the  claim  up- 
on the  facts.  In  7^  Chiuan,  Justice  Story  says: 
"  What  will  constitute  a  reasonable  time,  must 
depend  upon  the  circumstances  of  each  partic- 
ular case,  and  is  not  a  point  susceptible  of  any 
definite  or  universal  formulary.'^  In  a  case 
{Chapin  V.  The  Fawmie,  C.  C.  Dist.  of  Wis., 
186),  Mr,  Juetiee  Davis  said:  "  There  is  no  ar- 
tificial rule  in  the  admiralty,  by  which  the  court 
can  determine  at  what  period  a  claim  becomes 
stale.  Each  case  must  be  governed  by  its  own 
circumstances. "  The  case  was  one  against  this 
same  respondent,  and  was  one  of  the  vessels 
transferred  at  the  same  time  as  The  Key  City. 

In  the  present  case,  the  respondent  received 
its  conveyance  with  notice  of  existing  indebted- 
ness, and  covenanted  to  pay  it.  The  validity 
of  our  demand  is  concedeid,  and  the  respondent 
received  and  still  holds  the  full  consideration 
for  his  covenant  to  pay  our  debt. 

That  we  could,  in  equity,  compel  the  perform- 
ance of  such  covenant,  will  not  be  doubted. 

What  consideration  arises  here,  what  condi- 
tion to  demand  that  our  maritime  lien  be  dis- 
charged,  more  than  would  have  arisen  had  the 
vessel  remained  in  the  hands  and  ownership  of 
the  Northwestern  Packet  Company? 

The  rule  exists  and  is  in  force  for  the  protec- 
tion of  innocent  purchasers  without  notice,  and 
as  against  whom  it  would  be  inequitable  to  de- 
cree payment  of  another's  debt 

There  could  be  no  reasonable  pretense  of 
staleness,  had  the  vessel  remained  the  property 
of  the  old  company. 

Mr.  Rhodes  tells  us  in  his  testimony,  that  if 
there  be  a  recovery  here,  it  will  be  charged  in 
account  to  the  Northwestern  Packet  Company, 
and  the  facts  prove  the  respondent  to  have  an 
abundant  indemnity  fund.  All  the  authorities 
show  that  such  facts  and  circumstances  are 
properly  to  be  considered  in  determining  the 
question  of  staleness  of  demands. 

Mr,  John  W*  Cmry^  for  appellee: 

If  the  libelant  ever  had  a  maritime  lien, 
which  could  be  enforced  in  admiralty  by  a  pro- 
ceeding in  rem  against  said  steamboat   and 

See  14  Wall. 


barge,  he  allowed  the  same  to  become  stale  by 
his  delav  in  enforoing  the  same,  and  that  it  was 
whoUv  lost  by  said  £lay,  so  that  it  cannot  now 
be  enforced  against  «dd  steamboat,  as  against 
the  rights  of  the  claimant  3  Pars.  Mar.  L.,  663. 

Thu  precise  question  has  been  frequently  be- 
fore our  courts  of  admiralty. 

In  the  case  of  The  Adnurait  8  Law  Hep.,  91, 
decided  by  Judge  Sprague,  the  question  here 
involved  was  fully  considered  and  decided. 
That  was  a  case  of  collision,  which  occurred 
Oct.  7,  1853,  and  the  libel  was  filed  July  1. 
1854,  twenty  months  after,  during  all  of  which 
time  The  Admiral  was  plying  between  Boston 
and  St.  John,  and  in  the  meantime  The  Ad- 
miral had  changed  hands.  The  Judge  in  this 
case  said :  "It  may  be,  if  third  persons  had  not 
become  interested  in  The  Admiral,  this  libel 
might  be  maintained;  although  I  am  not  pre- 
pared to  say  that  I  should  hold  that  the  lien 
still  remained  upon  the  vessel  if  there  had  been 
no  change  of  ownership.  If  the  boat  still  re- 
mained the  property  of  her  former  owners,  it 
would  perhaps  be  a  matter  of  no  concern  to 
them  whether  they  were  sued  inperaanam,  or 
whether  the  boat  was  seized.  If  the  delay  op- 
erated to  prejudice  them  in  any  way,  I  am  not 
certain  but  that  the  lien  ought  not  to  be  held  to 
have  been  lost." 

Again  he  says:  "The  rule  adopted  in  courts 
of  admiralty  is,  to  allow  the  continuance  of  the 
lien  until  a  reasonable  opportunity  is  given  to 
enforce  it.  If  a  party  neglect  to  avail  himself 
of  it.  thiid  persons  are  not  to  be  prejudiced  by 
his  delay." 

In  Ptiekard  v.  T^Lcmwa,  2  Wood.  &M.,  48, 
the  Ubel  was  for  a  seaman's  wages  and  was  filed 
in  Nov.,  1845,  for  wages  due  to  him  for  services 
on  board  of  her,  commencing  in  Mar.,  1842, 
and  ending  In  November  after.  Mr.  Juetiee 
Woodbury  decided  the  case  on  appeal  to  the 
circuit  court,  affirming  the  decree  dismissing 
the  libel,  on  the  ground  "of  the  long  delay  to 
resort  to  the  vessel,  and  when  in  the  meantime 
the  owners  had  chanfl;ed  and  one  of  them  be- 
came insolvent"  Hu  discussion  of  this  oues- 
tion  iB  on  pages  55  to  68 of  the  volume.and  fully 
sustains  the  position  of  the  claimant  in  this 


See,  also.  Leland  v.  The  Medcra,  2  Wood.  & 
M.,  92,  104;  7%0  Boliear,  1  Olcott,  474. 

hiStiUmany.  The  Buckeye 8tate,l^ewb.An, 
it  was  held  that  delay  of  three  vears  to  enforce 
a  lien  by  a  material  man  was  a  bar  to  recovery, 
and  a  ubel  was  disadssed  for  that  reason,  a 
third  person  in  the  meantime  having  become 
the  owner  of  the  boat. 

In  Bryant  v.  The  IaOU  MOU,  18  Law  Rep., 
494.  the  supplies  were  furnished  in  March,  June 
and  Oct,  1858,  and  the  libel  was  filed  Oct. 
1855.  Judge  Sprague  says:  "If  there  had  been 
no  transfer  of  the  property,  I  should  hold  the 
lien  was  not  lost.  When  the  righto  of  third 
persons  have  intervened,  the  lien  will  be  re- 
garded as  lost,  if  the  person  in  whose  favor  It 
existed  has  had  a  reasonable  opportunity  to  en- 
force it,  and  has  not  done  so.  ThiB  is  the  well 
settled  rule  in  admiralty." 

In  The  General  Jaekeon,  17  Law  Rep.,  824, 
the  supplies  were  furnished  Sep.,  1852.  The 
vessel  was  sold  to  claimant  in  May.  1854.  and 
libel  filed  about  eighteen  months  after  supplies 
furnished.    Judge  Sprague  says:   "During  all 
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that  period  the  vessel  was  plying  between  this 
port  and  the  ports  of  Maine,  as  often  as  once  a 
month,  giving  the  libelant  ample  opportunity 
to  enforce  his  claim,  had  he  seen  fit,  lone  be 
fore  the  sale  of  the  vessel  to  the  present  cmim- 
ant.  It  must,  therefore,  beheld  that  the  libel- 
ant has  waived  his  lien.'* 

In  the  case  at  bar,  nearly  two  years  elapsed 
after  the  loss  before  the  transfer  to  claimant, 
and  about  three  and  a  half  before  the  libel  was 
filed.  None  of  the  cases  above  cited  show  as 
great  delay  in  attempting  to  enforce  liens.  No 
excuse  for  the  delay  is  8hown,and  pending  this 
delay,  the  boat  was  transferred  to  the  claimant 
without  notice  of  the  pretended  lien.  The  case 
is,  therefore,  within  the  authorities,  and  the 
libel  was  rightfuUv  dismissed. 

The  transfer  of  the  boat  and  barge  to  the 
claimant  was  a  le^l  and  bona  fide  transfer,  and 
was  in  no  way  unpeached  by  the  testimony 
taken  on  appeal  in  the  circuit  court. 

It  was  not  colorable  or  fraudulent.  The 
property  of  the  Northwestern  Packet  Company 
was  paid  for  in  stock  of  the  new  Company, 
which  was  a  good  and  valid  payment,  as  much 
so  as  if  paid  in  money.  The  new  Company 
was  to  pay  the  debts  of  the  old  out  of  the  earn- 
ings of  the  new.  in  certain  proportions,  but  in 
no  other  way.  Dividends  were  withheld  and 
applied  for  that  purpose. 

Mr.  Juttiee  Miller  delivered  the  opinion  of 
the  court: 

This  is  a  suit  in  admiralty  to  enforce  a  lien 
against  the  vessel  for  a  failure  to  perform  a  con- 
tract of  affreightment.  The  defense  was,  that 
the  lien  was  lost  by  lapse  of  time,  to  wit:  three 
years  and  a  half  between  the  period  when  the 
cause  of  action  accrued  and  the  commencement 
of  the  suit;  and  that  defense  was  sustained  by 
the  circuit  court.  A  change  took  place  in  the 
ownership  of  the  vessel  during  that  interval, 
which  is  relied  upon  as  strengthening  the  de- 
fense. 

The  authorities  on  the  subject  of  lapse  of 
time  as  a  defense  to  suits  for  the  enforcement  of 
maritime  liens  are  carefully  and  industriously 
collected  in  the  briefs  of  counsel  on  both  sides, 
to  which  reference  is  herebv  made  without 
specifying  them  more  particularly. 

We  think  that  the  following  propositions  as 
applicable  to  the  case  before  us  may  be  fairly 
stated  as  the  result  of  these  authorities: 

1.  That  while  the  courts  of  admiralty  are  not 
governed  in  such  cases  by  any  Statute  of  Limit- 
ation, they  adopt  the  principle  that  laches  or 
delay  in  the  judicial  enforcement  of  maritime 
liens  will,unaer  proper  circumstances, constitute 
a  valid  defense. 

3.  That  no  arbitraiy  or  fixed  period  of  time 
has  been,  or  will  be,  established  as  an  inflexible 
rule,  but  that  the  delay  which  will  defeat  such 
a  suit  must  in  every  case  depend  on  the  peculiar 
equitable  circumstances  of  that  case. 

8.  That  where  the  lien  is  to  be  enforced  to 
the  detriment  of  a  purchaser  for  value,  wiUiout 
notice  of  the  lien,  the  defense  will  be  held  valid 
under  shorter  time,  and  a  more  rigid  scrutiny 
of  the  circumstances  of  the  delay,  than  when 
the  claimant  is  the  owner  at  the  time  the  lien 
accrued. 

The  counsel  for  the  appellees  areue  that  the 
libel  in  the  present  case  was  rightfully  dismissed 
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under  this  last  proposition;  and  we  are  of  opin- 
ion that  if  the  claimants  had  shown  an  ordinary 
case  of  purchase  and  payment  without  notice, 
the  lapse  of  time  would  protect  them.  While, 
on  the  other  hand,  we  are  of  opinion  that  if  the 
claimant  had  been  the  owner  when  the  lien  ac- 
crued, it  would  not  be  a  good  defense  in  this 
instance. 

We  must,  therefore,  inc^uire  into  the  special 
circumstances  under  which  the  claimant  be- 
came the  ownerof  the  vessel  against  which  the 
lien  is  asserted.  At  the  time  of  the  loss  of  the 
wheat  in  which  this  claim  originates,  the  vessel 
that  had  it  in  charge.  The  Key  City,  was  owned 
by  a  Corporation  called  Uie  Northwestern 
Packet  Company,  which  had  this  and  several 
other  steamboats  engaged  in  the  navigation  of 
the  Upper  Missippi  Kiver.  There  was  also,  at 
the  same  time,  another  and  a  rival  corporation 
engaged  m  the  same  business  in  the  same  waters, 
known  as  the  La  Crosse  and  Minnesota  Steam 
Packet  Company. 

After  the  loss  of  the  libelant's  wheat,  these 
two  Companies  united  their  stock  in  trade, their 
vessels  and  their  ttarges  and  other  property,  and 
formed  a  new  Corporation,  the  corporators  of 
which  were  taken  exclusively  from  those  in  the 
two  old  Companies;  and  to  the  new  Corpora- 
tion they  gave  the  name  of  the  Northwestern 
Union  Packet  Company.  To  this  Company  all 
the  property  of  the  two  other  Companies  was 
transferred  by  appropriate  instruments. 

It  does  not  appear  whether  the  La  Crosse  and 
Minnesota  Company  owed  debts  or  not,  nor 
what  became  of  them.  It  was  probably  thought 
immaterial  to  the  questions  tefore  us.  But  it 
does  appear  that  the  Northwestern  Company, 
the  owner  of  The  Key  City,  was  largely  in- 
debted, and  that  this  was  well  known  to  ail  the 
parties.  Not  only  was  it  well  known,  but  pro- 
vision was  made  for  the  payment  of  the  debts 
generally  of  that  Company  by  the  newly  formed 
Company,  out  of  a  fund  to  come  within  its 
control.  The  nature  of  that  agreement  was  this: 
certificates  of  stock  of  the  value  of  the  boats, 
barges  and  other  property  of  the  Northwestern 
Company  merged  in  the  new  Company,  were 
issued;  but  on  their  face  they  recited  that  no 
dividends  would  be  paid  on  such  stock  until  the 
indebtedness  of  the  Northwestern  Company 
should  be  paid  out  of  the  proportion  of  the  net 
profits  which  the  shareholders  of  Uiat  Company 
would  otherwise  be  entitled  to.  These  facts 
show  that  there  was  no  sale  of  the  property  of 
one  of  these  original  Corporations  to  the  other, 
but  that  they  agree  to  unite  their  property  and 
their  interests,  and  for  convenience  assumed  a 
new  corporate  name ;  that  in  doing  this  they  rec- 
ognized a  large  and  undefined  indebtednesa  on 
the  part  of  ue  Northwestern  Company,  and 
provided  for  its  payment  out  of  the  earnings 
otherwise  payable  to  that  Company.  No  doabt 
these  debts  were  most  of  them,  like  the  present 
one,  liens  on  the  property  of  that  Company,  and 
known  to  be  so  by  all  who  united  in  the  trans- 
action. And,  finally,  that  neither  the  stock- 
holders of  the  La  Crosse  and  Minnesota  Oom- 
pany,  nor  of  the  new  Corporation,  have  ever 
parted  with  or  paid  any  money  or  other  thing 
of  value  for  The  Key  City,  otherwise  than  \^ 
this  consolidation  oi  the  Companies  into  cme; 
and  it  is  not  apparent,  nor  even  a  reasonable 
presumption,  that  if  the  new  Company  baa  to 
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pay  the  libelant's  debt  in  this  case  they  will  be 
bie  losers,  but  it  is  nearly  certain  the  loss  will 
fall  where  it  should,  on  the  stockholders  coming 
in  through  the  Northwestern  Company. 

We  do  not  see,  under  these  circumstances, 
how  the  claimants  can  avail  themselves  of  the 
rule  for  the  protection  of  purchasers  without 
notice. 

^8ee  14  Wall. 


The  decree  of  the  OireuU  OouH  iereeereed^wUh 
direetians  to  enter  a  decree  for  Ubetantfor  the 
amount  due  him  for  his  wheat  loet  by  The  Key 
Oity,  wUh  intereet  by  utay  qfdamagee. 

Olted— 17  WaU..  81';  85  U.  8.,  88 ;  0  Bias.,  1ft ;  8  Ben., 
540;  18  Blatohf.,  60;  9  Ben.,  4iB. 
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1. 

CLBRK. 

1.  The  clerk  of  this  court  shall  reside  and 
keep  the  office  at  the  seat  of  the  National  Gov- 
ernment, and  he  shall  not  practice,  either  as  at- 
torney or  counselor,  in  this  court,  or  in  anv 
other  court,  while  he  shall  continue  to  be  clerk 
of  this  court. 

2.  The  clerk  shall  not  permit  any  original 
record  or  paper  to  be  taken  from  the  court- 
room, or  from  the  office,  without  an  order  from 
the  court,  except  as  provided  by  Rule  10. 

8. 

ATTOBNBTB  AND  COUNBBLORS. 

1.  It  shall  be  requisite  to  the  admission  of 
attorneys  or  counselors  to  practice  in  this  court, 
U&at  they  shall  have  been  such  for  three  years 
past  in  the  Supreme  Courts  of  the  States  to 
which  they  respectively  belong,  and  that  their 
private  and  professional  character  shall  appear 
to  be  fair. 

2.  They  shall  respectively  take  and  subscribe 
the  following  oath  or  affirmation,  viz. : 

I^ ^  do  solemnly  swear  [or  affirmi 

that  1  will  demean  myself,  as  an  attorney  ana 
counselor  of  this  court,  uprightly  and  accord- 
ing to  law;  and  that  I  will  support  the  Consti- 
tution of  the  United  States. 

8. 

FBACTICB. 

This  court  considers  the  former  practice  of 
the  courts  of  Kine's  Bench  and  of  chancery,  in 
England,  as  afforain^  outlines  for  the  practice 
of  this  court;  and  will,  from  time  to  time,  make 
such  alterations  therein  as  circumstances  may 
render  neceasary. 

4. 

BILL  OF  BXCEFTIONS. 

The  judges  of  the  circuit  and  district  courts 
shall  not  allow  any  bill  of  exceptions  which 
shall  contain  the  charge  of  the  court  at  large  to 
the  jury  in  trials  at  common  law,  upon  any 

general  exception  to  the  whole  of  such  charge, 
ut  the  partv  excepting  shall  be  required  to 
state  distinctly  the  several  matters  of  law  in 
such  charge  to  which  he  excepts;  and  those  mat- 
ters of  law,  and  those  only,  shall  be  inserted  in 
the  biU  of  exceptions  and  allowed  by  the  court. 


6. 

FROC£88. 

1.  All  process  of  this  court  shall  be  in  the 
name  of  the  President  of  the  United  States. 

2.  When  process  at  common  law  or  in  equity 
shall  issue  against  a  State,  the  same  shall  be 
served  on  the  Governor,  or  Chief  Executive  Mag- 
istrate, and  Attorney-General  of  such  State. 

8.  Process  of  subpcona,  issuing  out  of  this 
court,  in  any  suit  in  equity,  shall  be  served  oa 
the  defendant  sixty  days  oefore  the  return-day 
of  the  said  process;  and  if  the  defendant,  on 
such  service  of  the  subpoena,  shall  not  appear 
at  the  return -day,  the  complainant  shall  be  at 
liberty  to  proceed  ex  parte. 

6. 

MOTIONS. 

1.  All  motions  to  the  court  shall  be  reduced 
to  writing,  and  shall  contain  a  brief  statement 
of  the  facts  and  objects  of  the  motion. 

2.  One  hour  on  each  side  shall  be  allowed  to 
the  argument  of  a  motion,  and  no  more,  with- 
out special  leave  of  the  court,  granted  before 
the  argument  begins. 

8.  No  motion  to  dismiss,  except  on  special 
assignment  by  the  court,  shall  be  heard,  unless 
previous  notice  has  been  given  to  the  adverse 
party,  or  the  counsel  or  attorney  of  such  party. 

4.  All  motions  to  dismiss  writs  of  error  and 
appeals,  except  motions  to  docket  and  dismisa 
under  Rule  9,  must  be  submitted  in  the  first  in- 
stance on  printed  briefs  or  arguments.  If  the 
court  desires  further  argument  on  that  subject 
it  will  be  ordered  in  connection  with  the  hear- 
in  j^  on  the  merits.  The  party  moving  to  dis- 
miss shall  serve  notice  of  the  motion,  with  a 
copy  of  his  brief  or  argument,  on  the  counsel 
for  plaintiff  in  error  or  appellant  of  record  in 
this  coart,  at  least  three  weeks  before  the  time 
fixed  for  submitting  the  motion,  in  all  casesex- 
cept  where  the  counsel  to  be  notified  resides 
west  of  the  Rocky  Mountains,  in  which  case 
the  notice  shall  be  at  least  thirty  days.  Affida- 
vits of  the  deposit  in  the  mail  of  the  notice  and 
brief  to  the  proper  address  of  the  counsel  to  be 
served,  duly  po^paid,  at  such  time  as  to  reach 
him  by  due  course  of  mail,  the  three  weeks  or 
thirty  days  before  the  time  fixed  by  the  notice, 
will  be  regarded  as prima/a«M  evidence  of  serv- 
ice on  counsel  who  reside  without  the  District 
of  Columbia.    On  proof  of  such  service,  the 
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motion  will  be  considered,  unless,  for  satisfac- 
tory reasons,  further  time  be  given  by  the  court 
to  either  party. 

5.  There  may  be  united,  with  a  motion  to 
dismiss  a  writ  of  error  or  an  appeal,  a  motion 
to  affirm  on  the  ground  that,  although  the  rec- 
ord may  show  that  this  court  has  jurisdiction, 
it  is  manifest  the  writ  or  appeal  was  taken  for 
delay  only,  or  that  the  question  on  which  the 
Jurisdiction  depends  is  so  frivolous  as  not  to 
need  further  argument. 

6.  The  court  will  not  hear  ar^ments  on  Sat- 
urday (unless  for  special  cause  it  shall  order  to 
the  contrary),  but  will  devote  that  day  to  the 
oUier  business  of  the  court.  The  motion-day 
ahall  be  Monday  of  each  week;  and  motions 
not  required  by  the  rules  of  the  court  to  be  put 
on  the  docket  shall  be  entitled  to  preference  mi- 
mediately  after  the  reading  of  opinions,  if  such 
motions  shall  be  made  before  the  court  shall 
have  entered  upon  the  hearing  of  a  case  upon 
the  docket. 

7. 

LAW  LIBBABT. 

1.  During  the  session  of  the  court,  any  gen- 
tleman of  the  bar  having  a  case  on  the  docket, 
and  wishing  to  use  any  book  or  books  in  the 
law  library,  shall  be  at  liberty,  upon  applica- 
tion to  the  clerk  of  the  court,  to  receive  an 
order  to  take  the  same  (not  exceeding  at  any 
one  time  three)  from  the  library,  he  being  there- 
by responsible  for  the  due  return  of  the  same 
within  a  reasonable  time,  or  when  required  by 
the  clerk.  It  shall  be  the  duty  of  the  clerk  to 
keep,  in  a  book  for  that  purpose,  a  record  of  all 
books  so  delivered,  which  are  to  be  charged 
against  the  party  receiving  the  same.  And  in 
•case  the  same  shall  not  be  so  returned,  the  party 
receiving  the  same  shall  be  responsible  for  and 
forfeit  and  pay  twice  the  value  thereof,  and 
Also  one  dollar  per  day  for  each  day's  detention 
bevond  the  limited  time. 

i.  The  clerk  shall  deposit  in  the  law  library, 
to  be  there  carefully  preserved,  one  copy  of  the 
printed  record  in  every  case  submitted  to  the 
court  for  its  consideration,  and  of  all  printed 
motions,  briefs  or  arguments  filed  therein. 

8.  The  marshal  shall  take  charge  of  the  books 
of  the  court,  together  with  such  of  the  dupli- 
cate law-books  as  Congress  may  direct  to  be 
transferred  to  the  court,  and  arrange  them  in 
the  conference-room,  which  he  shall  nave  fitted 
up  in  a  proper  manner;  and  he  shall  not  permit 
«uch  books  to  be  taken  therefrom  by  anyone 
-except  the  justices  of  the  court. 

8. 

WRIT  OF  ERROR,   BRTITBN  AND  RECORD. 

1.  The  clerk  of  the  court  to  which  any  writ 
of  error  may  be  directed  shall  make  return  of 
the  same,  by  transmitting  a  true  copy  of  the 
record,  and  of  the  assignment  of  errors,  and  of 
4tll  proceedings  in  the  case,  under  his  hand  and 
the  seal  of  the  court 

2.  In  all  cases  brought  to  this  court,  by  writ 
of  error  or  appeal,  to  review  anv  judgment  or 
decree,  the  clerk  of  the  court  bv  wMch  such 
Judgment  or  decree  was  rendered  shall  annex 
to  and  transmit  with  the  record  a  copy  of  the 
opinion  or  opinions  filed  in  the  case. 

8.  No  case  will  be  heard  until  a  complete 
record,  containing  in  itself,  and  not  by  refer- 
ence, all  the  papers,  exhibits,  depositions,  and 


other  proceedings,  which  are  necessary  to  the 
hearing  in  this  court,  shall  be  filed. 

4.  Whenever  it  shall  be  necessary  or  proper, 
in  the  opinion  of  the  presiding  jud^  in  any 
circuit  court,  or  district  court  exercising  cir- 
cuit court  iurisdiction,  that  original  papers  of 
any  kind  should  be  inspected  in  this  court  up- 
on writ  of  error  or  appeal,  such  presiding  Judge 
may  make  such  rule  or  order  for  the  safe  keep- 
ing, transporting,  and  return  of  such  original 
papers  as  to  him  may  seem  proper;  and  this 
court  will  receive  and  consider  such  original 
papers  in  connection  with  the  transcript  ox  the 
proceedings. 

5.  In  cases  where  final  judgment  is  rendered 
more  tlian  thirty  days  before  the  first  day  of 
the  next  term  of  this  court,  the  writ  of  error  and 
citation,  if  taken  before,  must  be  returnable  on 
the  first  day  of  said  term,  and  be  served  before 
that  day;  but  in  cases  where  the  Judgment  is 
render^  less  than  thirtv  days  before  the  first 
day,  the  writ  of  error  ana  citation  may  be  made 
returnable  on  the  third  Monday  of  the  said  term 
and  be  served  before  that  day. 

6.  The  record  in  cases  of  admiralty  and  mar- 
itime jurisdiction,  when  under  the  requirements 
of  law  the  facts  have  been  found  in  the  court 
below,  and  the  power  of  review  is  limited  to  the 
determination  of  questions  of  law  arising  on  the 
record,  shall  be  confined  to  the  pleadings,  the 
findings  of  fact  and  conclusions  of  law  there- 
on, the  bills  of  exceptions,  the  final  judgment 
or  decree,  and  such  interlocutory  orders  and  de- 
crees as  may  be  necessaiy  to  a  proper  review  of 
the  case. 

9. 

DOCKBTmO  CASES. 

1.  In  all  cases  where  a  writ  of  error  or  an  ap- 
peal shall  be  brought  to  this  court  from  any 
judgment  or  decree  rendered  thirty  days  be- 
fore the  commencement  of  the  term,  it  shall  be 
the  duty  of  the  plaintiff  in  error  or  appellant  to 
docket  the  case  and  file  the  record  thereof  with 
the  clerk  of  this  court  within  the  first  six  days 
of  the  term;  and  if  the  writ  of  error  or  appc^ 
shall  be  brought  from  a  Judgment  or  decree 
rendered  less  than  thirty  days  before  the  com- 
mencement of  tke  term,  it  shall  be  the  duty  of 
the  plaintiff  in  error  or  appellant  to  docket  the 
case  and  file  the  record  thereof  with  the  clerk 
of  this  court  within  the  first  thirty  days  of  the 
term;  and  if  the  plaintiff  in  error  or  appellant 
shall  fail  to  comply  with  this  rule,  the  aef end- 
ant  in  error  or  appellee  may  have  the  case  dock- 
eted and  dismissed,  upon  producing  a  certifi- 
cate from  the  clerk  of  the  court  wherein  the 
judgment  or  decree  was  rendered  stating  the 
case,  and  certifying  that  such  writ  of  error  or 
appeal  has  been  duly  sued  out  and  allowed. 
And  in  no  case  shall  the  plaintiff  in  error  or  ap- 
pellant be  entitled  to  docket  the  case  and  fib 
the  record  after  the  same  shall  have  been  dock- 
eted and  dismissed  under  this  rule,  onless  by 
order  of  the  court. 

2.  But  the  defendant  in  error  or  «;>pellee  may, 
at  his  option,  docket  the  case  and  file  a  copy  of 
the  record  with  the  clerk  of  the  court,  and  if  the 
case  is  docketed  and  a  copy  of  the  record  filed 
with  the  clerk  of  this  court  by  the  plaintiff  in 
error  or  appellant  within  the  periods  of  time 
above  limited  and  prescribed  by  this  role,  or 
by  the  defendant  in  error  or  appellee  at  any 
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time  thereafter  during  the  term,  the  case  ahaU 
atand  for  argument  at  the  term. 

8.  Upon  the  filing  cf  the  transcript  of  a  rec- 
oid  brought  up  by  writ  of  error  or  appeal,  the 
Appearance  of  the  counsel  for  the  party  docket- 
ing the  case  shall  be  entered. 

4.  In  all  cases  where  the  period  of  thirty  days 
is  mentioned  in  this  rule,  it  shall  be  extended  to 
aixty  days  in  writs  of  error  and  appeals  from 
California.  Oregon,  Nevada.  Washington*  New 
Mexico,  Utah,  Arizona,  Montana  and  Idaho. 

10. 

FRINTmO  BBC0RD8. 

1.  In  all  cases  the  plaintiff  in  error  or  appel  - 
lant  on  docketing  a  case  and  filing  the  records, 
ahall  enter  into  an  undertaking  to  the  clerk, 
with  surety  to  his  satisfaction,  for  the  payment 
of  his  fees,  or  otherwise  satisfy  him  in  that  be- 
half. 

2.  The  clerk  shall  cause  an  estimate  to  be 
made  of  the  cost  of  printing  the  record,  and  of 
his  fee  for  preparing  it  for  the  printer  and  su- 
pervising the  printing,  and  shall  notifv  to  the 
party  docketing  the  case  the  amount  or  the  es- 
timate. If  he  shall  not  pay  it  within  a  reason- 
able time,  the  clerk  shall  notifv  the  adverse 
party,  and  he  may  pay  it.  If  neither  party  shall ' 
pay  it,  and  for  want  of  such  payment  the  rec- 
ord shall  not  have  been  printed  when  a  case  is 
reached  in  the  regular  call  of  the  docket,  aft- 
er March  1,  1884.  the  case  shall  be  dismissed. 

8.  Upon  payment  by  either  party  of  the 
4unount  estimated  bv  the  clerk,  twenty-five 
-copies  of  the  record  shall  be  printed,  under  his 
supervision,  for  the  use  of  the  court  and  of 
oounsel. 

4.  In  cases  of  appellate  Jurisdiction  the  orig- 
inal transcript  on  file  shall  be  taken  by  the 
•clerk  to  the  printer.  But  the  clerk  shall  cause 
copies  to  be  made  for  the  printer  of  such  orig- 
inid  papers,  sent  up  under  rule  8,  section  4,  as 
■are  necessary  to  be  printed:  and  of  the  whole 
record  in  cases  of  original  Jurisdiction. 

6.  The  clerk  shall  supervise  the  printing,  and 
.see  that  the  printed  copy  is  properly  inoiexed. 
He  shall  distribute  the  printed  copies  to  the  Jus- 
tices and  the  reporter,  from  time  to  time,  as  re- 
quired, and  a  copy  to  the  counsel  for  the  re- 
spective parties. 

6.  If  the  actual  cost  of  printing  the  record, 
together  with  the  fee  of  the  clerk,  shall  be  less 
than  the  amount  estimated  and  paid, the  amount 
of  the  difference  shall  be  refunded  by  the  clerk 
to  the  party  paying  it.  If  the  actual  cost  and 
olerk's  fee  shall  exceed  the  estimate,  the  amount 
of  the  excess  shall  be  paid  to  the  clerk  before 
the  delivery  of  a  printed  copy  to  either  party  or 
ills  counsel. 

7.  In  case  of  reversal,  affirmance,  or  dismiss- 
ed, with  costs,  the  amount  of  the  cost  of  print- 
ing the  record  and  of  the  clerk's  fee  shall  be 
taxed  against  the  party  against  whom  costs  are 
^iven,  and  shall  be  inserted  in  the  body  of  the 
mandate  or  other  proper  process. 

8.  Upon  the  clerk's  producing  satisfactory 
•evidence,  by  affidavit  or  the  aclfnowledgment 
of  the  parties  or  their  sureties,  of  having  served 
a  copy  of  the  bill  of  fees  due  by  them,  respect- 
ively, in  this  court,  on  such  parties  or  their 
sureties,  an  attachment  shall  issue  against  such 
parties  or  sureties,  respectively,  to  compel  pay- 
ment of  the  said  fees. 


11. 

TRANSLATIONS. 

Whenever  an^  record  transmitted  to  this 
court  upon  a  writ  of  error  or  appeal  shall  con- 
tain any  document,  paper,  testimony,  or  other 
proceedings  in  a  foreign  language,  and  the  rec- 
ord does  not  also  contain  a  translation  of  such 
document,  paper,  testimony,  or  other  proceed- 
ings, made  under  the  authority  of  the  inferior 
court,  or  admitted  to  be  correct,  the  record  shall 
not  be  printed ;  but  the  case  shall  be  reported  to 
this  court  by  the  clerk,  and  the  court  will  there- 
upon remand  it  to  the  inferior  court,  in  order 
that  a  translation  may  be  there  supplied  and 
inserted  in  the  record. 

18. 

FT7RTHBB  PROOF. 

1.  In  all  cases  where  further  proof  is  ordered 
by  the  court,  the  depositions  which  may  be 
taken  shall  be  by  a  commission,  to  be  issued 
from  this  court,  or  from  any  circuit  court  of 
the  United  States. 

3.  In  all  cases  of  admiralty  and  maritime  Ju- 
risdiction, where  new  evidence  shall  be  admis- 
sible in  this  court,  the  evidence  by  testimony  of 
witnesses  shall  be  taken  under  a  commission  to 
be  issued  from  this  court,  or  from  any  circuit 
court  of  the  United  States,  under  the  direction 
of  any  Judge  thereof;  and  no  such  commission 
shall  issue  but  upon  interrogatories,  to  be  filed 
by  the  party  applying  for  the  comrnission.  and 
notice  to  the  opposite  party  or  his  agent  or  at- 
torney, accompanied  with  a  copy  of  the  inter- 
rogatories so  filed,  to  file  cross  interrogatories 
within  twenty  days  from  the  service  of  such  no- 
tice: Providod,  however,  That  nothing  in  this 
rule  shall  prevent  any  party  from  giving  oral 
testimony  in  open  court  in  cases  where  by  law 
it  is  admissible. 

18. 

OBJBCnONB  TO  BYIDBNCB  IN  THB  RBOORD. 

In  all  cases  of  equity  or  admiralty  Jurisdic- 
tion, heard  in  this  court,  no  objection  shall  here- 
after be  allowed  to  be  taken  to  the  admissibil- 
ity of  any  deposition,  deed,  grant,  or  other  ex- 
hibit found  in  the  record  as  evidence,  unless 
objection  was  taken  thereto  in  the  court  below 
and  entered  of  record ;  but  the  same  shall  other- 
wise be  deemed  to  have  been  admitted  by  con- 
sent. 

14. 

CERTIORARI. 

No  eefiiorari  for  diminution  of  the  record  will 
be  hereafter  awarded  in  any  case,  unless  a  mo- 
tion therefor  shall  be  made  in  writing,  and  the 
facts  on  which  the  same  is  founded  shall,  if  not 
admitted  by  the  other  party,  be  verified  by  af- 
fidavit. And  all  motions  for  such  eerUoroH 
must  be  made  at  the  first  term  of  the  entry  of 
the  case:  otherwise  the  same  will  not  be  granted, 
unless  upon  special  cause  shown  to  the  court, 
accounting  satisfactorily  for  the  delay. 

16. 

DBATH  OF  A  PARTY. 

1.  Whenever,  pending  a  writ  of  error  or  ap- 
peal in  this  court,  either  party  shall  die.  the 
proper  representatives  in  the  personalty  or  realty 
of  the  deceased  party,  according  to  the  nature 
of  the  case,  may  voluntarily  come  in  and  lie  ad- 
mitted parties  to  the  suit,  and  thereupon  the 
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caae  shall  be  heard  and  detennined  as  in  other 
cases;  and  if  such  representatives  shall  not  vol- 
untarily become  parties,  then  the  other  party 
may  suggest  the  death  on  the  record,  and  there- 
upon, on  motion,  obtain  an  order  that  unless 
such  representatives  shall  become  parties  with- 
in the  first  ten  days  of  the  ensuing  term,  the 
party  moving  for  such  order,  if  defendant  in  er- 
ror, shall  be  entitled  to  have  the  writ  of  error  or 
appeal  dismissed ;  and  if  the  party  so  moving 
shall  be  plaintiff  in  error,  he  shall  be  entitled  to 
open  the  record,  and  on  bearing  have  the  judg- 
ment or  decree  reversed.if  it  be  erroneous :  Fro- 
videdf  however,  That  a  copy  of  every  such  order 
shall  be  printed  in  some  newspaper  of  general 
circulation  within  the  State,  Territory  or  Dis- 
trict from  which  the  case  is  brought,  for  three 
successive  weeks,  at  least  sixty  days  before  the 
beginning  of  the  term  of  the  Supreme  Court 
then  next  ensuing. 

2.  When  the  death  of  a  party  is  suggested, 
and  the  representatives  of  the  deceased  do  not 
appear  by  the  tenth  day  of  the  second  term 
next  succeeding  the  suggestion,  and  no  meas- 
ures are  taken  by  the  opposite  party  within  that 
time  to  compel  their  appearance,  the  case  shaU 
abate. 

8.  When  either  party  to  a  suit  in  a  circuit 
court  of  the  United  States  shall  desire  to  proee- 
cute  a  writ  of  error  or  appeal  to  the  Supreme 
Court  of  the  United  States,  from  an^  final  Judg- 
ment or  decree,  rendered  in  the  circuit  court, 
and  at  the  time  of  suing  out  such  writ  of  error 
or  appeal  the  other  puty  to  the  suit  shall  be 
dead  and  have  no  proper  representative  within 
the  jii^isdiction  of  the  court  which  rendered 
such  final  Judgment  or  decree,  so  that  the  suit 
cannot  be  revived  in  that  court,  but  shall  have 
a  proper  representative  in  some  State  or  Terri- 
tory of  the  United  States,  the  party  desiring 
such  writ  of  error  or  appc^  may  procure  the 
same,  and  may  have  proceedings  on  such  Judg- 
ment or  decree  superseded  or  sUyed  in  the  same 
manner  as  is  now  allowed  by  law  in  other  cases, 
and  shall  thereupon  proceed  with  such  writ  of 
error  or  appeal  as  in  other  cases.  And  within 
thirty  days  after  the  commencement  of  the  term 
to  which  such  writ  of  error  or  appeal  is  return- 
able, the  plaintiff  in  error  or  appellant  shall 
make  a  suggestion  to  the  court,  supported  by 
affidavit,  that  the  said  party  was  dei^when  the 
writ  of  error  or  appeal  was  taken  or  sued  out, 
and  had  no  proper  representative  within  the  Ju- 
risdiction of  the  court  which  rendered  said  judg- 
ment or  decree,  so  that  the  suit  could  not  be  re- 
vived in  that  court,  and  that  said  part?  had  a 
proper  representative  in  some  State  or  Teiritory 
of  the  United  States,  and  stating  therein  the 
name  and  character  of  such  representative,  and 
the  State  or  Territory  in  which  such  represent- 
ative resides;  and,  upon  such  suggestion,  he 
may,  on  motion,  obtain  an  order  that,  unless 
such  representative  shall  make  himself  a  party 
within  the  first  ten  davs  of  the  ensuing  term  of 
the  court, the  plaintiff  in  error  or  appellant  shall 
be  entitled  to  open  the  record,  and,  on  hearing, 
have  the  Judgment  or  decree  reversed,  if  the 
same  be  erroneous:  Provided,  however.  That  a 
proper  citation  reciting  the  substance  of  such 
order  shall  be  served  upon  such  representative, 
either  personally  or  by  being  left  at  his  resi- 
dence, at  least  sixty  days  before  the  beginning 
of  the  term  of  the  Supreme  Court  then  next  en- 
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suing:  And  provided,  also.  That  in  everr  such 
case,  if  the  representative  of  the  deceased  party 
does  not  appear  by  the  tenth  day  of  the  term 
next  succeeding  said  suggestion,  and  the  meas- 
ures above  provided  to  compel  the  appearance 
of  such  representative  have  not  been  taken  vrith- 
in  the  time  as  above  required,  by  the  opposite 
party,  the  case  shall  abate:  And  provided,  also. 
That  the  said  representative  may  at  any  time 
before  or  after  said  suggestion  come  in  and  be 
made  a  party  to  the  suit,  and  thereupon  the  case 
shall  proceed,  and  be  heard  and  determined  aa 
in  other  cases. 

16. 

KG  AFPBABAHCE  OF  FIiAINTIFF. 

Where  no  counsel  appears  and  no  brief  has 
been  filed  for  the  plaintiff  in  error  or  appellant, 
when  the  case  is  called  for  trial,  the  defendant 
may  have  the  plaintiff  called  and  the  writ  of  er- 
ror or  appeal  dismissed,  or  may  open  the  record 
and  pray  for  an  affirmance. 

17. 

NO  APPEARANCE  OF  DEFENDANT. 

Where  the  defendant  fails  to  appear  when  the 
case  is  called  for  trial,  the  couH  may  proceed  to 
hear  an  argument  on  the  part  of  the  plaintiff 
and  to  give  Judgment  according  to  the  right  of 
the  case. 

18. 

NO  APPBABANCE  OF  EITHER  PARTY. 

When  a  case  is  reached  in  the  regular  call  of 
the  docket,  and  there  is  no  appearance  for 
either  party,  the  case  shall  be  dismissed  at  the 
cost  of  the  plaintiff. 

19. 

NEITHER  PARTY  READY  AT  SECOND  TKRM. 

When  a  case  is  called  for  argument  at  two 
successive  terms,  and  upon  the  call  at  the  sec- 
ond term  neither  party  is  prepared  to  ar^e  it, 
it  shall  be  dismissed  at  the  cost  of  the  plaintiff, 
unless  sufficient  cause  is  shown  for  further  post- 
ponement. 

80. 

PRINTED  AR«UHBNT8. 

1.  In  all  cases  brought  here  on  writ  of  er- 
ror, appeal  or  otherwise,  the  court  will  receive 
printed  arguments  without  regard  to  the  num- 
ber of  the  case  on  the  docket.  If  the  counsel  on 
both  sides  shall  choose  to  submit  the  same  with- 
in the  first  ninety  days  of  the  term;  but  twenty- 
five  copies  of  the  arguments,  signed  by  attor- 
neys or  counselors  of  this  court  must  be  first 
filed. 

2.  When  a  case  is  reached  in^e  regular  call 
of  the  docket,  and  a  printed  argument  shall  be 
filed  for  one  or  both  parties, the  case  shall  stand 
on  the  same  footing  as  if  there  were  an  appear- 
ance by  counsel. 

8.  When  a  case  is  taken  up  for  trial  upon  the 
regular  call  of  the  docket,  and  argued  oralljr  in 
behalf  of  only  one  of  the  parties,  no  pnnted  ar- 
gument for  the  opposite  party  will  be  received, 
unless  it  is  filed  before  the  oral  argument  be- 

Sins,  and  the  court  will  proceed  to  consider  and 
ecide  the  case  upon  the  ex  parte  argument 
4.  No  brief  or  argument  will  be  received, 
either  through  the  clerk  or  otherwise,  after  a 
case  has  been  argued  or  submitted,  except  upon 
leave  granted  in  open  court  after  notice  to  op- 
posing counsel. 
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81. 

BRIBFS. 

1.  The  counsel  for  the  plaintiff  in  error  or 
appellant  shall  file  with  the  clerk  of  the  court, 
at  least  dz  days  before  the  case  is  called  for  ar- 
gument, twenty-five  copies  of  a  printed  brief, 
one  of  which  shall,  on  application,  be  furnished 
to  each  of  the  counsel  engaged  upon  the  opposite 

side. 

2.  This  brief  shall  contain,  in  the  order  here 

stated: 

(1)  A  concise  abstract,  or  statement  of  the 
case,  presenting  succinctly  the  questions  in- 
volved and  the  manner  in  which  they  are  raised. 

(2)  A  specification  of  the  errors  relied  upon, 
which,  in  cases  brought  up  by  writ  of  error, 
shall  set  out  separately  and  particularly  each 
error  asserted  and  intended  to  be  urged;  and  in 
cases  brought  up  by  appeal  the  specification 
shall  state,  as  particularly  as  may  be,  in  what 
the  decree  is  alleged  to  be  erroneous.  When 
the  error  alleged  is  to  the  admission  or  to  the 
rejection  of  evidence,  the  specification  shall 
quote  the  full  substance  of  the  evidence  admit- 
ted or  rejected.  When  the  error  alleged  is  to 
the  charge  of  the  court,  the  specification  shall 
set  out  the  part  referred  to  tottdsm  verbis,  wheth- 
er it  be  instructions  given  or  instructions  re- 
fused. When  the  error  alleged  is  to  a  ruling 
upon  the  report  of  a  master,  the  specification 
shall  state  the  exception  to  the  repiort  and  the 
action  of  the  court  upon  it. 

(8)  A  brief  of  the  argument,  exhibiting  a 
clear  statement  of  the  points  of  law  or  fact  to 
be  discussed,  with  a  reference  to  the  pages  of 
the  record  and  the  authorities  relied  upon  in 
support  of  each  point.  When  a  statute  of  a 
State  is  cited,  so  much  thereof  as  may  be 
deemed  necessary  to  the  decision  of  the  case 
shall  be  printed  at  length. 

8.  The  counsel  for  a  defendant  in  error  or 
an  appellee  shall  file  with  the  clerk  twenty-five 
printed  copies  of  his  argument,  at  least  three 
days  before  the  case  is  called  for  hearing.  His 
brief  shall  be  of  a  like  character  with  that  re- 
quired of  the  plaintiff  in  error  or  appellant, 
except  that  no  specification  of  errors  i^all  be 
required,  and  no  statement  of  the  case,  unless 
that  presented  by  the  plaintiff  in  error  or  ap- 
pellant is  controverted. 

4.  When  there  is  no  assignment  of  errors,  as 
required  by  section  997  of  the  lievised  Statutes, 
counsel  will  not  be  heard,  except  at  the  request 
of  the  court;  and  errors  not  specified  according 
to  this  rule  will  be  disregarded;  but  the  court, 
at  its  option,  may  notice  a  plain  error  not  as- 
signed or  specified. 

5.  When,  according  to  this  rule,  a  plaintiff 
in  error  or  an  appellant  is  in  default,  the  case 
may  be  dismissed  on  motion ;  and  when  a  de- 
fendant in  error  or  an  appellee  is  in  default, 
he  will  not  be  heard,  except  on  consent  of  his 
adversary,  and  by  request  of  the  court. 

6.  When  no  counsel  appears  for  one  of  the 
parties,  and  no  printed  brief  or  argument  is  filed, 
only  one  counsel  will  be  heard  lor  the  adverse 
party ;  but  if  a  printed  brief  or  argument  is 
filed,  the  adverse  party  will  be  entitled  to  be 
heard  by  two  counsel. 


ORAL  ARQUMBMTB. 

1.  The  plaintiff  or  appellant  in  this  court 


shall  be  entitled  to  open  and  conclude  the  argu- 
ment of  the  case.  But  when  there  are  cross- 
appeals  they  shall  be  argued  together  as  one 
case,  and  the  plaintiff  in  the  court  below  shall 
be  entitled  to  open  and  conclude  the  areument. 

2.  Only  two  counsel  will  be  heard  for  each 
party  on  the  argument  of  a  case. 

8.  Two  hours  on  each  side  will  be  allowed 
for  the  argument,  and  no  more,  without  special 
leave  of  toe  court  granted  before  the  argument 
begins.  The  time  thus  allowed  may  be  appor- 
tioned between  the  counsel  on  the  same  side,  at 
their  discretion:  Provided,  alwavs,  That  a  fair 
opening  of  the  case  shall  be  made  by  the  party 
having  the  opening  and  closing  arguments. 

88. 

INTBUB8T. 

1.  In  cases  where  a  writ  of  error  is  prose- 
cuted to  this  court,  and  the  judgment  of  the 
inferior  court  Is  afi^rmed,  the  interest  shall  be 
calculated  and  levied,  from  the  date  of  the 
judgment  below  until  the  same  is  paid,  at  the 
same  rate  that  similar  judgments  bear  interest  in 
the  courts  of  the  State  where  such  judgment  is 
rendered. 

2.  In  all  cases  where  a  writ  of  error  shall  de- 
lay the  proceedings  on  the  judgment  of  the  in- 
ferior court,  and  &bX\  appear  to  have  been  sued 
out  merely  for  delay,  damages  at  a  rate  not  ex- 
ceeding ten  per  cent.,  in  addition  to  interest, 
shall  be  awarded  upon  the  amount  of  the  judg- 
ment. 

8.  The  same  rule  shall  be  applied  to  decrees 
for  the  payment  of  money  in  cases  in  equity, 
unless  otherwise  ordered  by  this  court. 

4.  In  cases  in  admiralty,  interest  shall  not  be 
allowed,  unless  specially  directed  by  the  court. 

84. 

C06T6. 

1.  In  all  cases  where  any  suit  shall  be  dis- 
missed in  this  court,  except  where  the  dismissal 
shall  be  for  want  of  juru»diction,  costs  shall  be 
allowed  to  the  defendant  in  error  or  appellee, 
unless  otherwise  asreed  by  the  parties. 

2.  In  all  cases  of  afi^rmance  of  any  judgment 
or  decree  in  this  court,  costs  shall  be  allowed  to 
the  defendant  in  error  or  appellee,  unless  oth- 
erwise ordered  by  the  court. 

8.  In  cases  of  reversal  of  any  judgment  or 
decree  in  this  court,  costs  shall  be  allowed  to 
the  plaintiff  in  error  or  appellant,  unless  other- 
wise ordered  by  the  court.  The  cost  of  the 
transcript  of  the  record  from  the  court  below 
shsdl  be  a  part  of  such  costs,  and  be  taxable  in 
that  court  as  costs  in  the  case. 

4.  Neither  of  the  foregoing  sections  shall  ap- 
ply to  cases  where  the  United  States  are  a  party ; 
but  in  such  cases  no  costs  shall  be  allowed  in 
Uiis  court  for  or  against  the  United  States. 

5.  In  all  cases  of  the  dismissal  of  any  suit  in 
this  court,  it  shall  be  the  duty  of  the  clerk  to 
issue  a  mandate,  or  other  proper  process,  in  the 
nature  of  a  procedendo,  to  the  court  below,  for 
the  purpose  of  informing  such  court  of  the  pro- 
ceeoings  in  this  court,  so  that  further  proceed- 
ings may  be  had  in  such  court  as  to  law  and 
justice  may  appertain. 

6.  When  costs  are  allowed  in  this  court,  it 
shall  be  the  duty  of  the  clerk  to  insert  the 
amount  thereof  in  the  body  of  the  mandate,  or 
other  proper  process,  sent  to  the  court  below, 
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and  annex  to  the  same  the  bill  of  items  taxed 
in  detail. 

7.  In  pursuance  of  the  Act  of  March  8, 1688, 
authorizing  and  empowering  this  court  to  pre- 
pare a  tabte  of  fees  to  be  charged  by  the  clerk 
of  this  court,  the  following  table  is  adopted: 

For  docketing  a  case  and  filing  and  indorsing 
the  transcript  of  the  record,  five  dollars. 

For  entering  an  appearance,  twenty  five  cents. 

For  entering  a  continuance,  twenty-five 
cents. 

For  filing  a  motion,  order,  or  other  paper, 
twenty -five  cents. 

For  entering  any  rule,  or  for  making  or  copy- 
ing any  recorcf  or  other  paper,  twenty  cents  per 
folio  of  each  one  hundred  words. 

For  transferring  each  case  to  a  subsequent 
docket  and  indexing  the  same,  one  dollar. 

For  entering  a  juogment  or  decree,  one  dollar. 

For  every  search  of  the  records  of  the  court, 
one  dollar. 

For  a  certificate  and  seal,  two  dollars. 

For  receiving,  keeping,  and  paving  money 
in  pursuance  of  any  statute  or  order  of  court, 
two  per  cent,  on  the  amount  so  received,  kept, 
and  paid. 

For  an  admission  to  the  bar  and  certificate 
under  seal,  ten  dollars. 

For  preparing  the  record  or  a  transcript 
thereof  for  the  printer,  indexing  the  same,  su- 
pervising the  printing,  and  distributing  the 
printed  copies  to  the  Justices,  the  reporter,  the 
law  library,  and  the  parties  or  their  counsel, 
fifteen  cents  per  folio. 

For  making  a  manuscript  copy  of  the  record, 
when  required  unde^  Rule  10,  twenty  cents  per 
folio,  but  nothing  in  addition  for  supervismg 
the  printing. 

For  issuinff  a  writ  of  error  and  accompanying 
papers,  five  aollars. 

For  a  mandate  or  other  process,  five  dollars. 

For  filing  briefs,  five  dollars  for  each  party 
appearing. 

For  every  copy  of  any  opinion  of  the  court 
or  any  justice  thereof,  certified  under  seal,  one 
dollar  for  every  printed  pa^.  but  not  to  exceed 
five  dollars  in  the  whole  lor  any  copy. 

86. 

OPINIONS  OF  THB  COURT. 

1.  All  opinions  delivered  by  the  court  shall, 
immediately  upon  the  delivery  thereof,  be 
handed  to  the  clerk  to  be  recorded.  And  it 
shall  be  the  duty  of  the  clerk  to  cause  the  same 
to  be  forthwith  recorded,  and  to  deliver  a  copy 
to  the  reporter  as  soon  as  the  same  shall  be  re- 
corded. 

3.  The  original  opinions  of  the  court  shall 
be  filed  with  the  clerk  of  this  court  for  pres- 
ervation. 

3.  Opinions  printed  under  the  supervision  of 
the  Justices  delivering  the  same  need  not  be 
copied  by  the  clerk  into  a  book  of  records;  but 
at  the  end  of  each  term  the  clerk  shall  cause 
such  printed  opinions  to  be  bound  in  a  substan- 
tial manner  into  one  or  more  volumes,  and 
when  so  bound  they  shall  be  deemed  to  have 
been  recorded  within  the  meaning  of  this  rule. 

86. 

CALL  AND  ORDBR  OF  THB  DOCKET. 

1.  The  court,  on  the  second  day  in  each  term, 
will  commence  calling  the  cases  for  argument 
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in  the  order  in  which  they  stand  on  the  docket^ 
and  proceed  from  day  to  day  during  the  term 
in  the  same  order  (except  as  hereinafter  pro- 
vided):  and  if  the  parties,  or  either  of  them» 
shall  be  ready  when  the  case  is  called,  the  same 
will  be  heard;  and  if  neither  party  shall  be 
ready  to  procceed  in  the  argument,  the  case 
shall  go  down  to  the  foot  of  Uie  docket,  unless 
some  good  and  satisfactory  reason  to  the  con- 
trary shall  be  shown  to  the  court. 

2.  Ten  cases  only  shall  be  considered  as  liable 
to  be  called  on  each  day  during  the  term,  in- 
cluding the  one  under  argument. 

8.  Criminal  cases  may  be  advanced  by  leave 
of  the  court  on  motion  of  either  party. 

4.  Cases  once  adjudicated  by  this  court  upon 
the  merits,  and  again  brought  up  by  writ  of  er- 
ror or  appeal,  may  be  advanced  by  leave  of  the 
court  on  motion  of  either  party. 

6.  Revenue  and  other  cases  in  which  the 
United  States  are  concerned,  which  also  involve 
or  affect  some  matter  of  general  public  interest, 
may  also  by  leave  of  the  court  be  advanced  on 
motion  of  the  attorney  general. 

6.  All  motions  to  advance  cases  must  be 
printed,  and  must  contain  a  brief  statement  of 
the  matter  involved,  with  the  reasons  for  the 
application. 

7.  No  other  case  will  be  taken  up  out  of  the 
order  on  the  docket,  or  be  set  down  for  anv 
particular  day.  except  under  special  and  pecul- 
iar circumstances  to  be  shown  to  the  court. 
Every  case  which  shall  have  been  called  in  its 
order  and  passed  and  put  at  the  foot  of  the  dodi- 
et  shall,  if  not  again  reached  during  the  term 
it  was  called,  be  continued  to  the  next  term  of 
the  court. 

8.  Two  or  more  cases,  involving  the  same 
question,  may,  by  the  leave  of  the  court,  be 
heard  together;  but  they  must  be  argued  as  one 
case. 

9.  If,  after  a  case  has  been  passed  under  cir- 
cumstances which  do  not  place  it  at  the  foot  of 
the  docket,  the  parties  shall  desire  to  have  it 
heard,  they  may  file  with  the  clerk  their  Joint 
request  to  that  effect,  and  the  case  shall  then  be 
by  him  re-instated  for  call  ten  cases  after  that 
under  argument,  or  next  to  be  called  at  the  end 
of  the  day  the  request  is  filed.  If  the  parties 
will  not  unite  in  such  a  request  either  may  move 
to  take  up  the  case,  and  it  shall  then  be  assigned 
to  such  place  upon  the  docket  as  the  court  may 
direct. 

10.  No  stipulation  to  pass  a  case  without 
placing  it  at  the  foot  of  the  docket  will  be  rec- 
ognized, as  binding  upon  the  court.  A  esse 
can  only  be  so  passed  upon  application  made 
and  leave  granted  in  open  court. 

27. 

ADJOURNMIENT. 

The  court  will,  at  every  term,  announce  on 
what  day  it  will  adjourn  at  least  ten  days  be- 
fore the  time  which  shall  be  fixed  upon ;  and 
the  court  will  take  up  no  case  for  argument, 
nor  receive  any  case  upon  printed  briers,  with- 
in three  days  next  before  the  day  fixed  upon 
for  adjournment. 

88. 

DISMISSING  CABB8  IN  YACATION. 

Whenever  the  plaintiff  and  defendant  in  a 
writ  of  error  pending  in  this  court,  or  the  ap 
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pellant  and  appellee  in  an  appeal,  shall  in  vaca- 
tion, by  their  attorneys  of  record,  sien  and  file 
with  the  clerk  an  agreement  in  writing  direct- 
ing the  case  to  be  dismissed,  and  specifying  the 
terms  on  which  it  is  to  be  dismissed  as  to  costs, 
and  shall  pay  to  the  clerk  any  fees  that  may  be 
due  to  him,  it  shall  be  the  duty  of  the  clerk  to 
enter  the  case  dismlBsed,  and  to  give  to  either 
party  requesting  it  a  copy  of  the  agreement 
filed;  but  no  mandate  or  other  process  shall  is- 
sue without  an  order  of  the  court. 

89. 

SUPBR8KDBA8. 

BupenedeM  bonds  in  the  circuit  courts  must 
be  taken,  with  ^ood  and  suflSicient  security, 
that  the  plaintiff  m  error  or  appellant  shall  pros- 
ecute his  writ  or  appeal  to  effect,  and  answer 
all  damages  and  costs,  if  he  fail  to  make  his 
plea  good.  Such  indemnity,  where  the  Judg- 
ment or  decree  is  for  the  recovery  of  money 
not  otherwise  secured,  must  be  for  the  whole 
amount  of  the  judgment  or  decree,  including 
just  damages  for  delay,  and  costs  and  interest 
on  the  app^;  but  in  all  suits  where  the  prop- 
erty in  controversy  necessarily  follows  the  event 
of  the  suit,  as  in  real  actions,  replevin,  and  in 
suits  on  mortgages,  or  where  the  property  is  in 
the  custody  of  the  marshal  under  admiralty 
process,  as  in  case  of  capture  or  seizure,  or 
where  tiie  proceeds  thereof,  or  a  bond  for  the 
value  thereof,  is  in  the  custody  or  control  of 
the  court,  indemnity  in  all  such  cases  is  only 
required  in  an  amount  sufficient  to  secure  the 
sum  recovered  for  the  use  and  detention  of  the 
property,  and  the  costs  of  the  suit,  and  Just 
damages  for  delay,  and  costs  and  interest  on 
the  appeal. 

80. 

BEHBABIITO. 

A  petition  for  rehearing  after  Jud^ent  can 
be  presented  only  at  the  term  at  which  judg- 
ment is  entered,  unless  by  special  leave  grant^ 
during  the  term;  and  must  be  printS,  and 
briefly  and  distinctly  state  its  grounds,  and  be 
supported  by  certificate  of  counsel;  and  will 
not  be  granted,  or  permitted  to  be  argued,  un- 
less a  Justice  who  concurred  in  the  Judgment 
desires  it,  and  a  majority  of  the  court  so  deter- 
mines. 

81. 

FORM  OF  PBIKTBD  BBCORDB  AND  BRIEFS. 

All  records,  arguments  and  briefs  printed 
for  the  use  of  the  court  must  be  in  such  form 
and  size  that  they  can  be  conventiently  bound 
together,  so  as  to  make  an  ordinary  octavo  vol- 
ume. 

88. 

WRITS  OF  BRROR  AND  AFFBAL8  UNDER  SECTION 
6  OF  THE  ACT  OF  MARCH  8,  1875. 

1.  Writs  of  error  and  citations  under  section 
5  of  the  Act  of  March  8,  1875,  ."to  determine 
the  jurisdiction  of  the  circuit  courts  of  the 
United  States,  and  to  regulate  the  removal  Qf 


causes  from  the  state  courts,  and  for  other  pur- 
poses," for  the  review  of  orders  of  the  circuit 
courts  dismissing  suits,  or  remanding  suits  to  a 
state  court,  must  be  made  returnable  within 
thirty  days  after  date,  and  be  seryed  before  the 
return-day. 

2.  In  all  cases  where  a  writ  of  error  or  ap- 
peal is  brought  to  this  court  under  the  provis- 
ions of  that  Act,  it  shall  be  the  duty  of  the 
plaintiff  in  error  or  the  appellant  to  docket  the 
case  and  file  the  record  in  this  court  within 
thirty-six  days  after  the  date  of  the  writ  of  er- 
ror, or  the  taking  of  the  appeal,  if  there  shall 
be  a  term  of  the  court  penoing  at  that  time, 
and  if  not,  then  during  the  first  aiz  days  of  the 
next  term.  If  default  be  made  in  this  particular, 
proceedings  to  docket  and  dismiss  may  be  had 
as  in  other  cases. 

3.  All  such  cases  will  be  advanced  on  motion, 
and  heard  under  the  rules  prescribed  by  Rule 
6  in  regard  to  motions  to  dismiss  writs  of  error 
and  appeals.* 

4.  As  soon  as  such  a  case  is  docketed  and  ad- 
vanced, the  record  shall  be  printed,  unless  the 
parties  stipulate  to  the  contrary,  and  file  their 
stipulation  with  the  clerk. 

5.  In  all  case  where  a  period  of  thirty  days 
is  included  in  the  times  fixed  by  this  rule,  it 
shall  be  extended  to  sixty  days  in  writs  of  er- 
ror and  appeals  from  California,  Oregon,  or 
Nevada. 

88. 

MODELS,  DIAGRAMS,    AND  EXHIBITS   OF  MATE- 
RIAL. 

All  modes,  diagrams,  and  exhibits  of  mate- 
rial, placed  in  the  custody  of  the  marshal  for 
the  inspection  of  the  court  on  the  hearing  of  a 
case,  must  be  taken  away  bv  the  parties  within 
one  month  after  the  case  Is  decided.  When 
this  is  not  done,  it  shall  be  the  duty  of  the  mar- 
shal to  notify  the  counsel  in  the  case,  by  mail 
or  otherwise,  of  the  requirements  of  this  rule ; 
and  if  the  articles  are  not  removed  within  a  rea- 
sonable time  after  the  notice  is  given,  he  shall 
destroy  them,  or  make  such  other  disposition 
of  them  as  to  him  may  seem  best. 

(Promulgated  January  7,  1884.) 

♦SUPREME    COURT  OP   THE    UNITED 

STATES. 

October  Term,  1888. 

Ordered,  that  section  8  of  Rule  82  be  amended 
so  as  to  read  as  follows: 

8.  All  such  cases  will  be  advanced  on  mo- 
tion. The  motion  may  be  made  or  porttf.  If 
granted,  the  party  on  whose  motion  the  case 
shall  have  been  advanced  may  have  the  case 
submitted  on  printed  briefs,  on  serving,  with  a 
copy  of  his  brief,  on  the  adverse  party,  a  no- 
tice of  intention  to  submit,  such  as  is  required 
by  Rule  6  to  be  given  upon  motions  to  dismiss 
writs  of  error  and  appeals. 

(Promulgated  May  5,  1884.) 
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ORDER 


IN  RBFBBBNCB  TO 


APPEALS  FROM  THE  COURT  OF  CLAIMS 


JANUAEY   7,  1884. 


Rule  1. 

In  all  cases  hereafter  decided  in  the  Court  of 
Claims  in  which,  by  the  Act  of  Congress,  such 
appeals  are  allowaole,  they  shall  be  heard  in 
the  Supreme  Court  upon  the  following  record, 
and  none  other: 

1.  A  transcript  of  the  pleadings  in  the  case, 
of  the  final  judgment  or  decree  of  the  court, 
and  of  such  interlocutory  orders,  rulings,  judg- 
ments and  decrees  as  may  be  necessary  to  a 
proper  review  of  the  case. 

2.  A  finding  by  the  Court  of  Claims  of  the 
facts  in  the  case  established  by  the  evidence  in 
the  nature  of  a  special  verdict,  but  not  the  evi- 
dence establishine  them;  and  a  separate  state- 
ment of  the  conclusions  of  law  upon  said  facts, 
upon  which  the  court  founds  its  judgment  or 
decree.  The  finding  of  facts  and  conclusions 
of  law  to  be  certified  to  this  court  as  a  part  of 
the  record. 

Rule  8. 

In  all  cases  in  which  judgments  or  decrees 
have  heretofore  been  rendered,  where  either 
party  is  by  law  entitled  to  an  appeal,  the  party 
desiring  it  shall  make  application  to  the  Court 
of  Claims  hj  petition  for  the  allowance  of  such 
appeal.  Said  petition  shall  contain  a  distinct 
specification  of  the  errors  alleged  to  have  been 
committed  by  said  court  in  its  rulings,  judg- 
ment or  decree  in  the  case.  The  court  shall,  if 
the  specification  of  alleged  error  be  correctly 
and  accurately  stated,  certify  the  same,  or 
may  certify  such  alterations  and  modifications 
of  the  points  decided  and  alleged  for  error  as, 
in  the  judgment  of  said  court,  shall  distinctly, 
fully,  and  fairly  present  the  points  decided  by 
the  court.  This,  with  the  transcript  mentioned 
in  Rule  1  (except  the  statement  of  facts  and 


law  therein  mentioned),  shall  constitute  the  rec- 
ord on  which  those  cases  shall  be  heard  in  the 
Supreme  Court. 

Rule  8. 
In  all  cases  an  order  of  allowance  of  appeal 
by  the  Court  of  Claims,  or  the  Chief  Justice 
thereof  in  vacation  is  essential,  and  the  limita- 
tion of  time  for  granting  such  appeal  shall  cease 
to  run  from  the  time  an  application  i3  made  for 
the  allowance  of  appeal. 

Rule  4. 

In  all  cases  in  which  either  party  is  entitled 
to  appeal  to  the  Supreme  Court,  the  Court  of 
Claims  shall  make  and  file  their  finding  of 
facts,  and  their  conclusions  of  law  therein,  in 
open  court,  before  or  at  the  time  they  enter 
their  judgment  in  the  case. 

Rule  6. 

In  every  such  case,  each  party,  at  such  time 
before  trial  and  in  such  form  as  the  court  may 
prescribe,  shall  submit  to  it  a  request  to  find  all 
the  facts  which  the  party  considers  proven  and 
deems  material  to  the  due  presentation  of  the 
case  in  the  finding  of  facts. 

October  Term,  1882. 

Ordered,  That  rule  1,  in  reference  to  appeals 
from  the  Court  of  Claims,  be,  and  the  same  is 
hereby  made  applicable  to  appeals  in  all  cases 
heretofore  or  hereafter  decided  by  that  court 
under  the  jurisdiction  conferred  by  the  Act  of 
June  16,  1880,  c.  243,  "  To  provide  for  the  set- 
tlement of  all  outstanding  claims  against  the 
District  of  Columbia,  and  conferring  jurisdic- 
tion on  the  Court  of  Claims  to  hear  the  same, 
and  for  other  purposes. 


U.  S.,  Book  20. 
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RULES  OF  PRACTICE 


FOB  THB 


COURTS  OF   EQUITY  OF  THE  UNITED  STATES. 


FREL1HTNART  REGULATIOKB. 
1. 

The  circuit  court*,  as  courts  of  equity,  shall 
be  deemed  always  opeu  for  the  purpose  of  filing 
bills,  answers  and  other  pleadings;  for  issuing 
and  returning  mekne  and  final  process  and  com- 
missions; and  for  making  and  directing  all  in- 
terlocutory motions,  orders,  rules,  and  other  pro- 
ceedings, preparatory  to  hearing  of  ail  causes 
upon  their  merits. 

8. 

The  clerk's  office  shall  be  open,  and  the  clerk 
shall  be  in  attendance  therein,  on  the  first  Mon- 
day of  every  month,  for  the  purpose  of  receiv- 
ing, entering,  entertaining,  and  disposing  of  all 
motions,  rules,  orders,  and  other  proceedings, 
which  are  grantable  of  course  and  applied  for, 
or  had  by  the  parties  or  their  solicitors,  in  all 
causes  pending  in  equity,  in  pursuance  of  the 
rules  hereby  prescribed. 

8. 

Any  judge  of  the  circuit  court,  as  well  in  va- 
cation as  in  term,  may,  at  chambers,  or  on  the 
rule  days  at  the  clerk's  office,  make  and  direct 
all  such  interlocutory  orders,  rules  and  other 
proceedings,  preparatory  to  the  hearing  of  all 
causes  upon  their  merits  in  the  same  manner  and 
with  the  same  effect  as  the  circuit  court  could 
make  and  direct  the  same  in  term,  reasonable  no- 
tice of  the  application  therefor  being  first  given 
to  the  adverse  partv,  or  his  solicitor  to  appear 
and  show  cause  to  the  contrary,  at  the  next  rule- 
day  thereafter,  unless  some  other  time  is  assigned 
by  the  judge  for  the  hearing. 

4. 

All  motions,  rules,  orders,  and  other  proceed' 
ings,  made  and  directed,  at  chambers,  or  on 
rule  days  at  the  clerk's  office,  whether  special  or 
of  course,  shall  be  entered  by  the  clerk  in  an  or 
der-book,  to  be  kept  at  the  clerk's  office,  on  the 
day  when  they  are  made  and  directed;  which 
book  shall  be  open  at  all  office- hours  to  the  free 
infipection  of  the  parties  in  any  suit  in  equity, 
and  their  solicitors.  And,  except  in  cases  where 
personal  or  other  notice  is  specially  required  or 
directed,  such  entry  in  the  order-book  shall  be 
deemed  sufficient  notice  to  the  parties  and  their 
solicitors,  without  further  service  thereof,  of  all 
orders,  rules,  acts,  notices,  and  other  proceed- 
ings entered  in  such  order  book,  touching  any 
and  all  the  matters  in  the  suits  to  and  in  which 
they  are  parties  and  solicitors.  And  notice  to 
the  solicitors  shall  be  deemed  notice  to  the  par- 
ties for  whom  they  appear  and  whom  they  rep- 
resent, in  all  cases  where  personal  notice  on  the 
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parties  is  not  otherwise  specially  requimL 
Where  the  solicitors  for  all  the  parties  in  a  i^uit 
reside  in  or  near  the  same  town  or  city,  the 
judges  of  the  circuit  court  may.  by  rule,  abridge 
the  time  for  notice  of  rules,  orders,  or  other  pro- 
ceedings not  requiring  personal  service  on  the 
parties,  in  their  discretion. 

6. 

All  motions  and  applications  in  the  clerk's  of- 
fice for  the  issuing  of  mesne  process  and  final 
process  to  enforce  and  execute  decrees;  for  fil- 
ing bills,  answers,  pleas,  demurrers,  and  other 
pleadings;  for  making  amendments  to  bills  and 
answers;  for  taking  bills  pfv  o^fMo/  for  filing 
exceptions;  and  for  other  proceedings  in  the 
clerk's  office  which  do  not,  by  the  rules  herein- 
after prescribed,  require  any  allowance  or  order 
of  the  court  or  of  any  judge  thereof,  shall  be 
deemed  motions  and  applications  grantable  of 
course  by  the  clerk  of  the  court.  But  the  same 
may  be  suspended, or  altered, or  rescinded  by  any 
judge  of  the  court,  upon  special  cause  diown. 

All 'motions  for  rules  or  orders  and  other  pro- 
ceedings, which  are  not  grantable  of  course  or 
without  notice,  shall,  unless  a  different  time  be 
assigned  by  a  judge  of  the  court,  be  made  on  a 
rule  day,  and  entered  in  the  order-book,  and 
shall  be  heard  at  the  rule  day  next  after  that  on 
which  the  motion  is  made.  And  If  ihe  adverse 
party,  or  his  solicitor,  shall  not  then  appear,  or 
shall  not  show  good  cause  against  the  same,  the 
motion  may  be  neard  by  any  judge  of  the  court 
ex  parte,  and  granted,  as  if  not  objected  to,  or 
refused,  in  his  discretion. 

pnocBss. 

7. 

The  process  of  subpoena  shall  constitute  the 
proper  me^ne  process  in  all  suits  in  equity,  in 
the  first  instance,  to  require  the  defendant  to  ap- 
pear and  answer  the  exigency  of  the  bill ;  and, 
unless  otherwise  provid^  in  these  rules,  or  spe- 
cially ordered  bv  the  circuit  court,  a  writ  of  at- 
tachment, and,  if  the  defendant  cannot  be  found, 
a  writ  of  sequestration,  or  a  writ  of  assbtaoce 
to  enforce  a  delivery  of  possession,  as  the  case 
may  require,  shall  be  the  proper  process  to  i&ue 
for  the  purpose  of  compelling  obedience  to  any 
interlocutory  or  final  order  or  decree  of  the  court 

8. 

Final  process  to  execute  any  decree  may.  if 
the  decree  be  solely  for  the  payment  of  money, 
be  by  a  writ  of  execution,  in  the  form  utted  in 
the  circuit  court  in  suits  at  common  law  in  ac- 
tions of  cuntmpeit    If  the  decree  be  for  the  per- 
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formaoce  of  any  specific  act,  as.  for  example, 
for  the  execution  of  a  conveyance  of  land  or  ihe 
delivering  up  of  deeds  or  other  documents,  the 
decree  shall,  in  all  cases,  prescribe  the  time  with- 
in which  the  act  shall  be  done,  of  which  the  de- 
fendant shall  be  bound,  without  further  service, 
to  take  notice;  and  upon  affidavit  of  the  plaint- 
iff, filed  in  the  clerk's  office,  that  the  same  has 
not  been  complied  with  within  the  prescribed 
time,  the  clerk  shall  issue  a  writ  of  attachment 
against  the  delinquent  party,  from  which,  if  at- 
tached thereon,  he  shall  not  be  discharged,  un- 
less upon  a  full  compliance  with  the  decree  and 
the  payment  of  all  costs,  or  upon  a  special  or- 
der of  the  court,  or  of  a  judge  thereof,  upon 
motion  and  affidavit,  enlarging  the  time  for  the 
performance  thereof.  If  the  delinquent  party 
cannot  be  found,  a  writ  of  sequestration  shall  is- 
sue against  his  estate  upon  the  return  of  non  est 
inventus,  to  compel  obedience  to  the  decree. 

9. 

When  any  decree  or  order  is  for  the  delivery 
of  possession,  upon  proof  made  by  affidavit  of 
a  demand  and  refusal  to  obey  the  decree  or  or 
der,  the  party  prosecuting  the  same  shall  be  en- 
titled to  a  writ  of  assistance  from  the  clerk  of  the 
court. 

10. 

Every  person,  not  being  a  party  in  any  cause, 
who  has  obtained  an  order,  or  in  whose  favor 
an  order  shall  have  been  made,  shall  be  enabled 
to  enforce  obedience  to  such  order  by  the  same 
process  as  if  he  were  a  party  to  the  cause;  and 
every  person,  not  being  a  party  in  any  cause, 
against  whom  obedience  to  an^  order  of  the' 
court  may  be  enforced,  shall  be  liable  to  the  same 
process  for  enforcing  obedience  to  such  orders 
as  if  he  were  a  party  in  the  cause. 
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11. 

No  process  of  subpoena  shall  issue  from  the 
clerk's  office  in  any  suit  in  equity  until  the  bill 
is  filed  in  the  office. 

18. 

Whenever  a  bill  is  tiled,  the  clerk  shall  issue 
the  process  of  subpoena  thereon,  as  of  course, 
upon  the  application  of  the  plaintiff,  which  shall 
be  returnable  into  the  clerk's  office  the  next  rule- 
day,  or  the  next  rule  day  but  one,  at  the  elec- 
tion of  the  plaintiff,  occurring  after  twenty  days 
from  the  time  of -the  issuing  thereof.  At  the 
bottom  of  the  subpoena  shall  be  placed  a  mem- 
orandum, that  the  defendant  is  to  enter  his  ap- 
pearance in  the  suit  in  the  clerk's  office  on  or 
before  the  day  at  which  the  writ  is  returnable: 
otherwise,  the  bill  may  be  taken  pro  eonfesso. 
Where  there  are  more  than  one  defendant,  a  writ 
of  subpoena  may,  at  the  election  of  the  plaintiff, 
be  sued  out  separately  for  each  defendant,  ex- 
cept in  the  case  of  husband  and  wife  defend- 
ants, or  a  joint  subpoena  against  all  the  defend- 
ants. 

18. 

The  service  of  all  subpoenas  shall  be  by  a  de- 
livery of  a  copy  thereof  by  the  officer  serving 
the  same  to  the  defendant  personally,  or  by  leav- 
ing a  copy  thereof  at  the  dwelling-house  or  usual 
place  of  abode  of  each  defendant,  with  some 
adult  person  who  is  a  member  or  resident  in  the 
family. 
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Whenever  any  subpoenashall  be  returned  not 
executed  as  to  any  defendant,  the  plaintiff  shall 
be  entitled  to  another  subpoena,  toties  quoties, 
against  such  defendant,  if  he  shall  require  it, 
until  due  service  is  made. 

15. 

The  service  of  all  process,  mesne  and  final, 
be  by  the  marshal  of  the  district,  or  his  deputy, 
or  by  some  other  person  specially  appointed  for 
that  purpose,  and  not  otherwise.  In  the  latter 
case,  the  person  serving  the  process  shall  mako 
affidavit  thereof. 

16. 

Upon  the  return  of  the  subpoena  as  served  and 
executed  upon  any  defendant,  the  clerk  shall 
enter  the  suit  upon  his  docket  as  pending  in  the 
court,  and  shall  state  the  time  of  the  entry. 

APFEARANCB. 

17. 

The  appearance  day  of  the  defendant  shall 
be  the  rule-day  to  which  the  subpoena  is  made 
returnable,  provided  he  has  been  served  with 
the  process  twenty  days  before  that  day;  other- 
wise his  appMsarance  day  shall  be  the  next  rule- 
day  succeeding  the  rule-day  when  the  process 
is  returnable. 

The  appearance  of  the  defendant,  either  per- 
sonally or  by  his  solicitor,  shall  be  entered  In 
the  order  book  on  the  day  thereof  by  the  clerk. 

BILLS  TAKEN  PRO  C0NFE880. 

18. 


It  shall  be  the  duty  of  the  defendant,  unless 
the  time  shall  be  otherwise  enlarged,  for  cause 
shown,  by  a  Judge  of  the  court,  upon  motion 
for  that  purpose,  to  file  his  plea,  demurrer,  or 
answer  to  the  bill,  in  the  clerk's  office,  on  the 
rule  day  next  succeeding  that  of  entering  his  ap- 
pearance.  In  default  thereof,  the  plaintiff  may, 
at  his  election,  enter  an  order  (as  of  course)  in 
the  order  book,  that  the  bill  be  taken  pro  eon- 
feeso;  and  thereupon  the  cause  shall  be  proceed- 
ed in  ex  parte,  and  the  matter  of  the  bill  may 
be  decreed  by  the  court  at  any  time  after  the 
expiration  of  thirty  days  from  and  after  the  en- 
try of  said  order,  if  the  same  can  be  done  with- 
out an  answer,  and  is  proper  to  be  decreed ;  or 
the  plaintiff,  if  he  requires  any  discovery  or  an- 
swer, to  enable  him  to  obtain  a  proper  decree, 
shall  be  entitled  to  process  of  attachment  against 
the  defendant  to  compel  an  answer  and  the  de- 
fendant shall  not,  when  arrested  upon  such  proc- 
ess, be  discharged  therefrom,  unless  upon  fil- 
ing his  answer,  or  otherwise  complying  with 
such  order  as  the  court  or  a  Judge  thereof  may 
direct  as  to  pleading  to  or  fully  answering  the 
bill,  within  a  period  to  be  fixed  by  the  court  or 
judge,  and  undertaking  to  speed  the  cause. 

19. 

When  the  bill  is  taken  pro  eonfesso  the  court 
may  proceed  to  a  decree  at  any  lime  after  the 
expiration  of  thirty  days  from  and  after  the  en- 
try of  the  order  to  take  the  bill  pro  eonfesso,  and 
such  decree  rendered  shall  be  deemed  absolute, 
unless  the  court  shall,  at  the  same  term,  set 
aside  the  same,  or  enlarge  the  time  for  filing  the 
answer,  upon  cause  shown  upon  motion  and  af- 
fidavit of  the  defendant.  And  no  such  motion 
shall  be  granted,  unless  upon  the  payment  of 

Oil 
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the  costs  of  the  plaintiff  in  the  suit  up  to  that 
time,  or  such  part  thereof  as  the  court  shall 
deem  reasonable,  and  unless  the  defendant  shall 
undertake  to  file  his  answer  within  such  time 
as  the  court  shall  direct,  and  submit  to  such 
other  terms  as  the  court  shall  direct,  for  the 
purpose  of  speeding  the  cause. 

•  FRAMB  OF  BILLS. 

80. 

Every  bill,  in  the  introductoir  part  thereof, 
shall  contain  the  names,  places  of  abode,  and  cit- 
izenship of  all  the  parties,  plaintiffs  and  defend- 
ants, by  and  against  whom  the  bill  is  brought. 
The  form,  in  substance,  shall  be  as  follows: 
**  To  the  Judges  of  the  circuit  court  of  the  Unit- 
ed States  for  the  district  of :  A.  B. ,  of , 

and  a  citizen  of  the  State  of ,  brings  this  his 

bill  against  C.  D.,  of ,  and  a  citizen  of  the 

State  of ,  and  E.  F.,  of ,  and  a  citizen 

of  the  State  of .    And  thereupon  your  or- 


ator complains  and  says  that,"  &c. 

21. 

The  plaintiff,  in  his  bill,  shall  be  at  liberty  to 
omit,  at  his  option,  the  part  which  is  usually 
called  the  common  confederacy  clause  of  the 
bill,  averring  a  confederacy  between  the  defend- 
ants to  injure  or  defraud  the  plaintiff;  also  what 
is  commonlv  called  the  charging  part  of  the  bill, 
settine  forth  the  matters  or  excuses  which  the 
defendant  is  supposed  to  intend  to  set  up  by  way 
of  defense  to  the  bill ;  also  what  is  commonly 
called  the  jurisdiction  clause  of  the  bill,  that 
the  acts  complained  of  are  contrary  to  equitv, 
and  that  the  defendant  is  without  any  remedy 
at  law ;  and  the  bill  shall  not  be  demurrable 
therefor.  And  the  plaintiff  may,  in  the  narra- 
tive or  stating  part  of  his  bill,  state  and  avoid, 
by  counter-averments,  at  his  option,  any  mat- 
ter or  thing  which  he  supposes  will  be  insisted 
upon  by  the  defendant  by  way  of  defense  or 
excuse  to  the  case  made  by  the  plaintiff  for  re- 
lief. The  prayer  of  the  bill  shall  ask  the  spe- 
cial relief  to  which  the  plaintiff  supposes  him- 
self entitled,  and  also  shall  contain  a  prayer  for 
general  relief,  and  if  an  injunction,  or  a  writ 
of  ne  exeat  regno,  or  any  other  special  order, 
pendins  the  suit,  is  required,  it  shall  also  be 
special^  asked  for. 

82. 

• 

If  any  persons,  other  than  those  named  as  de- 
fendants in  the  bill,  shall  appear  to  be  necessary 
or  proper  parties  thereto,  the  bill  shall  aver  the 
reason  why  they  are  not  made  parties,  by  show- 
ing them  to  be  without  the  jurisdiction  of  the 
court  or  that  they  cannot  be  joined  without  oust, 
ing  the  jurisdiction  of  the  court  as  to  the  other 
parlies.  And  as  to  persons  who  are  without 
the  jurisdiction  and  may  properly  be  made  par- 
ties, the  bill  may  pray  that  process  may  issue 
to  make  them  parties  to  the  bill  if  they  should 
come  within  the  jurisdiction. 

88. 

The  prayer  for  process  of  subpoena  in  the  bill 
shall  contain  the  names  of  all  the  defendants 
named  in  the  introductory  part  of  the  billand  if 
any  of  them  are  known  to  be  infants  under  age, 
or  otherwise  under  guardianship,  shall  state  the 
fact  so  that  the  court  may  take  order  thereon, 
as  justice  may  require  upon  the  return  of  the 
process.    If  an  injunction,  or  a  writ  of  ne  exeat 
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regno,  or  any  other  special  order,  pending  the 
suit,  is  askea  for  in  the  prayer  for  relief,  that 
shall  be  sufficient,  without  repeating  the  same 
in  the  prayer  for  process. 

24. 

Every  bill  shall  contain  the  signature  of  coun- 
sel annexed  to  it,  which  shall  be  considered  ss 
an  affirmation  on  his  part  that,  upon  the  in- 
structions ^ven  to  him  and  the  case  laid  before 
him,  there  is  ^ood  ground  for  the  suit,  in  the 
manner  in  which  it  is  framed. 

26. 

In  order  to  prevent  unnecessary  costs  and  ex- 
penses, and  to  promote  brevity,  succinctness, 
and  directness  in  the  allegations  of  bills  wad  an- 
swers, the  regular  taxable  costs  for  every  bill 
and  answer  shall  in  no  case  exceed  the  sum 
which  is  allowed  In  the  state  court  of  chanoeiy 
in  the  district,  if  any  there  be;  but  if  there  be 
none,  then  it  shall  not  exceed  the  sum  of  three 
dollars  for  every  bill  or  answer. 

SCANDAL  AND  IMPBBTINBNCB  IN  BILLS. 

26. 

Every  bill  shall  be  expressed  in  as  Mef  and 
succinct  terms  as  it  reasonably  can  be,  and  shall 
contain  no  unnecessary  recitals  of  deeds,  docu- 
ments, contracts,  or  other  instruments,  in  hoe 
f)erba,  or  any  other  impertinent  matter,  or  anr 
scandalous  matter  not  relevant  to  the  suit  If  it 
does,  it  may,  on  exceptions,  be  referred  to  t 
master,  by  any  iudge  of  the  court,  for  imperti- 
nence or  scandal;  and  if  so  found  by  him,  the 
matter  shall  be  expunged  at  the  expense  of  the 
plaintiff,  and  he  shallpay  to  the  defendant  all 
his  costs  in  the  suit  up  to  that  time,  unless  the 
court  or  a  judge  thereof  shall  otherwise  order. 
If  the  master  shall  report  that  the  bill  is  not 
scandalous  or  impertinent,  the  plaintiff  shall  be 
entitled  to  all  costs  occasioned  by  the  reference. 

27. 

No  order  shall  be  made  by  any  judge  for  re- 
ferring any  bill,  answer,  or  pleading,  or  other 
matter  or  proceeding,  dependmg  before  the 
court,  for  scandal  or  imi)ertinence,  unless  ex- 
ceptions are  taken  in  writing  and  signed  by 
counsel,  describing  the  particular  paasagM 
which  are  consider^  to  be  scandalous  orim 
pertinent;  nor  unless  the  exceptions  shall  be 
filed  on  or  before  the  next  rule  day  after  the 
process  on  the  bill  shall  be  returnable,  or  after 
the  answer  or  pleading  is  filed.  And  such  or- 
der, when  obtained,  shall  be  considered  as 
abandoned,  unless  the  party  obtaining  the  order 
shall,  without  any  unnecessary  dehiy,  procare 
the  master  to  examine  and  report  for  the  same 
on  or  before  the  next  succeeoing  rule-day,  or 
the  master  shall  certify  that  further  time  is  nec- 
essary for  him  to  complete  the  examination. 

AMBNDHBNT  OF  BILLS. 

88. 

The  plaintiff  shall  be  at  liberty,  as  a  mat- 
ter of  course,  and  without  payment  of  costs, 
to  amend  his  bill,  in  any  matters  whatso- 
ever, before  any  copy  has  been  taken  out  of  the 
clerk's  office,  and  in  any  small  matters  after- 
wards, such  as  filling  blanks,  correcting  entm 
of  dates,  misnomer  of  parties,  misdescrip- 
tion of  premises,  clerical  errors,  and  generally 
in  matters  of  form.    But  if  he  amend  in  a  ma. 
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terial  point  (as  he  may  do  of  course)  after  a  copy 
has  been  so  taken,  before  any  answer  or  plea  or 
demurrer  to  the  bill,  he  shall  pay  to  the  defend- 
ant the  costs  occasioned  thereby,  and  shall, 
without  delay,  furnish  him  a  fair  copy  thereof, 
free  of  expense,  with  suitable  references  to  the 
places  where  the  same  are  to  be  inserted.  And 
if  the  amendments  are  numerous,  he  shall  fur- 
nish, in  like  manner,  to  the  defendant,  a  copy 
of  the  whole  bill  as  amended ;  and  if  there  be 
more  than  one  defendant,  a  copy  shall  be  fur- 
nished to  each  defendant  a£Fected  thereby. 

89. 

After  an  answer,  or  plea,  or  demurrer  is  put 
in,  and  before  replication,  the  plaintiff  ma^, 
upon  motion  or  petition,  without  nolice,  obtain 
an  order  from  any  judge  of  the  court  to  amend 
his  bill  on  or  before  the  next  succeeding  rule- 
day,  upon  payment  of  costs  or  without  payment 
of  costs,  as  the  court  or  a  judge  thereof  may  in 
his  discretion  direct.  But  after  replication  filed, 
the  plaintiff  shall  not  be  permitted  to  withdraw 
it  and  to  amend  his  bill,  except  upon  a  special 
order  of  a  judge  of  the  court,  upon  motion  or 
petition,  after  due  notice  to  the  other  part^.and 
upon  proof  by  affidavit  that  the  same  is  not 
made  for  the  purpose  of  vexation  or  delay,  or 
that  the  matter  of  the  proposed  amendment  is 
material.and  could  not  with  reasonable  diligence 
have  been  sooner  introduced  into  the  bill,  and 
upon  the  plaintiff's  submitting  to  such  other 
terms  as  may  be  imposed  by  the  judge  for  speed- 
ing the  cause. 

80. 

If  the  plaintiff  so  obtaining  any  order  to 
amend  his  bill  after  answer,  or  plea,  or  demur- 
rer, or  after  replication,  shall  not  file  his  amend- 
ments or  amended  bill,  as  the  case  may  require, 
in  the  clerk's  office  on  or  before  the  next  suc- 
ceeding rule-day,  he  shall  be  considered  to  have 
abandoned  the  same,  and  the  cause  shall  pro- 
ceed as  if  no  application  for  any  amendment 
had  been  made. 

DBHURRBRS  AND  PLEAS. 

81. 

No  demurrer  or  plea  shall  be  allowed  to  be 
filed  to  any  bill, unless  upon  a  certificate  of  coun- 
sel, that  in  his  opinion  it  is  well  founded  in 
point  of  law,  and  supported  by  the  affidavit  of 
the  defendant;  that  it  is  not  interposed  for  de- 
lay; and,  if  a  plea,  that  it  is  true  in  point  of 
fact. 

88. 

The  defendant  may  at  any  time  before  the 
bill  is  taken  for  confessed,  or  afterward  with  the 
leave  of  the  court,  demur  or  plead  to  the  whole 
bill,  or  to  part  of  it,  and  he  may  demur  to  part, 
plead  to  part,  and  answer  as  to  the  residue ;  but  in 
every  case  in  which  the  bill  specially  charges 
fraud  or  combination,  a  plea  to  such  part  must 
be  accompanied  with  an  answer  fortifying  the 
plea  and  explicitly  denying  the  fraud  and  com- 
bination, and  the  facts  on  which  the  charge  is 
founded. 

88. 

The  plaintiff  may  set  down  the  demurrer  or 
plea  to  be  argued,  or  he  may  take  issue  on  the 
plea.  If.  upon  an  issue,  the  fact  stated  in  the 
plea  be  determined  for  the  defendant,  they  shall 
avail  him  as  far  as  in  law  and  equity  they  ought 
to  avail  him. 


84. 

If,  upon  the  bearing,  any  demurrer  or  plea  is 
overruled,  the  plaintiff  shall  be  entitled  to  his 
costs  in  the  cause  up  to  that  period  unless  the 
court  shall  be  satisfied  that  the  defendant  has 
good  groimd.in  point  of  law  or  fact, to  interpose 
the  same,  and  it  was  not  interposed  vexatiously 
or  for  delay.  And,  upon  the  overruling  of  any 
plea  or  demurrer,  the  defendant  shall  be  as- 
signed to  answer  the  bill,  or  so  much  thereof  as 
is  covered  by  the  pleaor  demurrer, the  next  suc- 
ceeding rule-day,  or  at  such  other  period  as, con- 
sistent^ with  justice  and  the  rights  of  the  de- 
fendant, the  same  can,  in  the  judgment  of  the 
court,  be  reasonably  done ;  in  de^ult  whereof, 
the  bill  shall  be  taken  against  him  pro  eonfesio^ 
and  the  matter  thereof  proceeded  in  and  decreed 
accordingly. 

85. 

If,  upon  the  hearing,  anv  demurrer  or  plea 
shall  be  allowed,  the  defendant  shall  be  entitled 
to  his  costs.  But  the  court  may,  in  its  discre- 
tion, upon  motion  of  the  plaintiff,  allow  him  to 
amend  his  bill,  upon  such  terms  as  it  shall  deem 
reasonable. 

86. 

No  demurrer  or  plea  shall  be  held  bad  and 
overruled  upon  argument,  only  because  such 
demurrer  or  plea  shall  not  cover  so  much  of  the 
bill  as  it  might  by  law  have  extended  to. 

87. 

No  demurrer  or  plea  shall  be  held  bad  and 
overruled  upon  argument,  only  because  the  an- 
swer of  the  defendant  may  extend  to  some  part 
of  the  same  matter  as  may  be  covered  by  such 
demurrer  or  plea. 

88. 

If  the  plaintiff  shall  not  reply  to  any  plea,  or 
set  down  any  plea  or  demurrer  for  argument  on 
the  rule-day  when  the  same  is  filed,  or  on  the 
next  succeeding  rule-day,  he  shall  be  deemed  to 
admit  the  truth  and  sufficiency  thereof,  and  his 
bill  shall  be  dismissed  as  of  course,  unless  a 
judge  of  the  court  shall  allow  him  further  time 
for  that  purpose. 

ANSWERS. 

89. 

The  rule,  that  if  a  defendant  submits  to  an- 
swer he  shall  answer  fully  to  all  the  matters  of 
the  bill,  shall  no  longer  apply  in  cases  where  he 
might  by  plea  protect  himself  from  such  answer 
and  discovery.  And  the  defendant  shall  be  en- 
titled in  all  cases  by  answer  to  insist  upon  all 
matters  of  defense  (not  being  matters  oi  abate- 
ment, or  to  the  character  of  the  parties,  or  mat- 
ters of  form)  in  bar  of  or  to  the  merits  of  the 
bill  of  which  he  may  be  entitled  to  avail  him- 
self by  a  plea  in  bar;  and  in  such  answer  he 
shall  not  be  compellable  to  answer  any  other 
matters  than  he  would  be  compellable  to  answer 
and  discover  upon  filing  a  plea  in  bar  and  an 
answer  in  support  of  such  plea,  touching  the 
matters  set  forth  in  the  bill  to  avoid  or  repel 
the  bar  or  defense.  Thus,  for  example,  a  bona 
fide  purchaser, for  a  valuable  consideration  with- 
out notice,  may  set  up  that  defense  by  way  of 
answer  instead  of  plea,  and  shall  be  entitled  to 
the  same  protection,  and  shall  not  be  compel- 
lable to  make  any  further  answer  or  discovery 
of  his  title  than  he  would  be  in  any  answer  in 
support  of  such  plea. 
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40. 

A  defendant  shall  not  be  bound  to  answer 
any  statement  or  char^  in  the  bill,  unless  spe- 
cially and  particularly  interrogated  thereto;  and 
a  defendant  shall  not  be  bound  to  answer  any 
interrogatory  in  the  bill,  except  those  interrog- 
atories which  such  defendant  is  required  to  an- 
swer; and  where  a  defendant  shall  answer  any 
statement  or  charge  in  the  bill  to  which  he  is 
not  interrogated,  only  by  stating  his  ignorance 
of  the  matter  so  stated  or  charged,  such  answer 
shall  be  deemed  impertinent. 

December  Term,  1850. 

Ordered,  That  the  fortieth  rule,  heretofore 
adopted  and  promulgated  by  this  court  as  one 
one  of  the  rules  of  practice  in  suits  in  equity  in 
the  circuit  courts,  be.  and  the  same  is  hereby 
repealed  and  annulled.  And  it  shall  not  here- 
after be  necessary  to  interrogate  a  defendant 
specially  and  particularly  upon  any  statement  in 
the  bill,  unless  the  complainant  desires  to  do  so, 
to  obtain  a  discovery. 

41. 

The  interrogatories  contained  in  the  interro 
gating  part  of  the  bill  shall  be  divided  as  con 
veniently  as  may  be  from  each  other,  and  num 
bered  consecutively  1,  2,  8,  etc. ;  and  the  inter- 
rogatories which  each  defendant  is  required  to 
answer  shall  be  specified  in  a  note  at  the  foot  of 
the  bill,  in  the  form  or  to  the  effect  following, 
that  is  to  say:  "  The  defendant  (A.  B.;  is  re- 
quired to  answer  the  interrogatories  numbered 
respectively  1.  2,  3,"  etc;  ana  the  office  copy  of 
the  bill  taken  by  each  defendant  shall  not  con- 
tain any  interrogatories  except  those  which 
such  defendant  is  so  required  to  answer,  unless 
such  defendant  shall  require  to  be  furnished 
with  a  copy  of  the  whole  bill. 

December  Term,  1871. 

Amendment  to  J^Ut  Equity  Rule. 

If  the  complainant,  in  his  bill,  shall  waive 
an  answer  under  oath,  or  shall  only  require  an 
answer  under  oath  with  regard  to  certain  speci- 
fied interrogatories,  the  answer  of  the  defend- 
ant, though  under  oath,  except  such  part  there- 
of as  shall  be  directly  responsive  to  such  inter- 
rogatories, shall  not  be  evidence  in  his  favor, 
unless  the  cause  be  set  down  for  hearing  on 
bill  and  answer  only ;  but  may  neverthelens  be 
used  as  an  affidavit,  with  the  same  effect  as 
heretofore,  oh  a  motion  to  grant  or  dissolve  an 
injunction,  or  on  any  other  incidental  motion 
in  the  cause:  but  this  shall  not  prevent  a  de- 
fendant from  becoming  a  witness  in  his  own 
behalf  under  section  3  of  the  Act  of  Congress 
of  July  2,  1864. 

42. 

The  note  at  the  foot  of  the  bill,  specifjing 
the  interrogatories  which  each  defendant  is  re- 
quired to  answer,  shall  be  considered  and  treated 
as  part  of  the  hill,  and  the  addition  of  any  such 
note  to  the  bill,  or  any  alteration  in  or  addi- 
tion to  such  note,  after  the  bill  is  filed,  shall  be 
considered  and  treated  as  an  amendment  of  the 
bill. 

43. 

Instead  of  the  words  of  the  bill  now  in  use, 
preceding  the  interrogating  part  thereof,  and 
beginning  with  the  words  "  To  the  end  there- 
fore," there  shall  hereafter  be  used  words  in 
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the  form  or  to  the  effect  following:  "To  the  end, 
therefore,  that  the  said  defendants  may,  if  they 
can,  show  why  your  orators  should  not  have 
the  relief  hereby  prayed,  and  may.  upon  their 
several  and  respective  corporal  oaths,  and  ac- 
cording to  the  best  and  utmost  of  their  several 
and  respective  knowledge,  remembrance,  in- 
formation, and  belief,  full,  true,  direct,  and  per- 
fect answer  make  to  such  of  the  several  inter- 
rogatories hereinafter  numbered  and  set  forth, 
as  oy  the  note  hereunder  written  they  are  re- 
spective! v  required  to  answer;  that  is  to  say — 

**1.  Wnether,  etc. 

"2.  Whether,  etc." 

44. 

A  defendant  shall  be  at  liberty,  by  answer, 
to  decline  answering  any  interrogatory,  or  part 
of  an  interrogatory,  from  answering  which  he 
might  have  protected  himself  by  demurrer;  and 
he  shall  be  at  liberty  so  to  decline,  notwith- 
standing he  shall  answer  other  parts  of  the  bill 
from  which  he  might  have  protected  himself 
by  demurrer. 

46. 

No  special  replication  to  any  answer  shall  be 
filed.  But  if  any  matter  alleged  in  the  answer 
shall  make  it  necessary  for  the  plaintiff  to 
amend  his  bill,  he  may  have  leave  to  amend  the 
same  with  or  without  the  payment  of  costs, 
as  the  court,  or  a  Judge  thereof,  may  in  his  dis- 
cretion direct. 

46. 

In  every  case  where  an  amendment  shall  be 
made  after  answer  filed,  the  defendant  shall 
put  in  a  new  or  supplemental  answer  on  or  be- 
fore the  next  succeeding  rule-day  after  that  on 
which  the  amendment  or  amended  bill  is  filed, 
unless  the  time  is  enlarged  or  otherwise  ordered 
by  a  judge  of  the  court;  and  upon  his  default, 
the  like  proceedinsrs  may  be  had  as  in  cases  of 
an  omission  to  put  in  an  answer. 

PARTIES  TO  BILLS. 

47. 

In  all  cases  where  it  shall  appear  to  the  court 
that  persons,  who  might  otherwise  t)e  deemed 
necessary  or  proper  parties  to  the  suit,  cannot 
be  made  parties  by  reason  of  their  being  out 
of  the  jurisdiction  of  the  court,  or  incapable 
otherwise  of  being  made  parties,  or  because 
their  joinder  would  oust  the  jurisdiction  of  the 
court  as  to  the  parties  before  Wm  court,  the  court 
may  in  their  discretion  proceed  in  the  cause 
without  making  such  persons  parties;  and  in 
such  cases  the  decree  shall  l)e  without  prejudice 
to  the  rights  of  the  absent  parties. 

48. 

Where  the  parties  on  either  side  are  very  nu- 
merous, and  cannot,  without  manifest  incon- 
venience and  oppressive  delays  in  the  suit,  be 
all  brought  before  it,  the  court  in  its  discretion 
mav  dispense  with  making  all  of  them  parties, 
and  may  proceed  in  the  suit,  having  sufficient 
parties  before  it  to  represent  all  the  adverse  inter- 
est of  the  plaintiffs  and  the  defendants  in  the  suit 
properly  before  it.  But,  in  such  cases,  the  de- 
cree frhall  be  without  prejudice  to  the  rights  and 
claims  of  all  the  absent  parties. 

49. 

In  all  suits  concerning  real  estate  which  Is 
vested  in  trustees  by  devise,  and  such  tmstees 
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are  competent  to  sell  and  frive  discbarges  for 
the  proceeds  of  the  sale,  and  for  the  rents  and 
profits  of  the  estate,  such  trustees  shall  repre- 
sent the  persons  beneficially  interested  in  the 
estate,  or  the  proceeds,  or  the  rents  and  profits, 
in  the  same  manner  and  to  the  same  extent  as 
the  executors  or  administrators  in  suits  concern- 
ing personal  estate  represent  the  persons  bene- 
ficially interested  in  such  personal  estate;  and 
in  such  cases  it  shall  not  be  necessary  to  make 
the  persons  beneficially  interested  in  such  real 
€state,  or  rents  and  profits,  parties  to  the  suit; 
but  the  court  may,  upon  consideration  of  the 
matter  on  the  hearing,  if  it  shall  so  think  fit, 
order  such  persons  to  be  made  parties. 

60. 

In  suits  to  execute  the  trusts  of  a  will,  it  shall 
not  be  necessary  to  make  the  heir  at  law  a 
party;  but  the  plaintiffs  shall  be  at  liberty  to 
make  the  heir  at  law  a  party  where  he  desires 
to  have  the  will  established  against  him. 

61. 

In  all  cases  in  which  the  plaintiff  has  a  joint 
and  several  demand  against  several  persons,  ei- 
ther as  principals  or  sureties  it  shall  not  be  neces- 
sary to  bring  before  the  court  as  parties  to  a  suit 
concerning  such  demand,  all  the  persons  liable 
thereto;  but  the  plaintiff  may  proceed  against 
one  or  more  of  the  persons  severally  liable. 

68. 

Where  the  defendant  shall,  by  his  answer, 
suggest  that  the  'bill  is  defective  for  want  of 
parties,  the  plaintiff  shall  be  at  liberty,  within 
fourteen  days  after  answer  filed,  to  set  down 
the  cause  for  argument  upon  that  objection 
only;  and  the  purpose  for  which  the  same  is  so 
set  'down  shall  be  notified  by  an  entry,  to  be 
made  in  the  clerk's  order-book,  in  the  form  or 
to  the  effect  following  (that  is  to  say):  **  Set 
down  upon  the  defendant's  objection  for  want 
of  parties."  And  where  the  plaintiff  shall  not 
set  down  his  cause,  but  shall  proceed  therewith 
to  a  hearing,  notwithstanding  an  objection  for 
want  of  parties  taken  by  the  answer,  he  shall 
not,  at  the  hearing  of  the  cause,  if  the  defend- 
ant's objection  shall  then  be  allowed,  be  entitled 
as  of  course  to  an  order  for  liberty  to  amend  his 
bill  by  adding  parties.  But  the  court,  if  it 
thinks  fit,  shall  be  at  liberty  to  dismiss  the  bill. 

68. 

If  a  defendant  shall,  at  the  hearing  of  a 
cause,  object  that  a  suit  is  defective  for  want 
of  parties  not  having  by  plea  or  answer  taken 
the  objection,  and  therem  specified  by  name  or 
description  of  parties  to  whom  the  objection 
applies,  the  court  (if  it  shall  think  fit)  shall  be 
at  liberty  to  make  a  decree  saving  the  rights  of 
the  absent  parties. 

NOMINAL  PARTIES  TO  BILLS. 

64. 

Where  no  account,  payment,  conveyance,  or 
other  direct  relief  is  sought  against  a  party  to  a 
suit,  not  being  an  infant,  the  party,  upon  serv- 
ice of  the  subpoena  upon  him,  need  not  appear 
and  answer  the  bill, unless  the  plaintiff  specially 
requires  him  so  to  do  by  the  prayer  of  his  bill; 
but  he  mav  appear  and  answer  at  his  option ; 
and  if  he  does  not  appear  and  answer  he  shall 
be  bound  by  all  the  proceedings  in  the  cause. 
If  the  plaintiff  shall  require  to  him  to  appear 
and  answer  he  shall  be  entitled  to  the  costs  of  all 


the  proceedings  against  him,  unless  the  court 
shall  otherwise  direct. 

66. 

Whenever  an  injunction  is  asked  for  by  the 
bill  to  stay  proceedings  at  law,  if  the  defendant 
do  not  enter  his  appearance  and  plead,  demur 
or  answer  to  the  same  within  the  time  pret^cribed 
therefor  by  these  rules,  the  plaintiff  shall  be  en- 
titled as  of  course,  upon  motion,  without  notice, 
to  such  injunction.  But  special  injunctions  shall 
be  grantable  only  upon  due  notice  to  the  other 
party,by  the  court  in  term,  or  by  a  judge  thereof 
in  vacation,  after  a  hearing,  which  may  be  ex 
parte,  if  the  adverse  party  does  not  appear  at  the 
time  and  place  ordered.  In  everv  case  where  an 
injunction — either  the  common  injunction  or  a 
special  injunction — is  awarded  in  vacation,  it 
shall,  unless  previously  dissolved  by  the  judge 
granting  the  same,  continue  until  the  next  term 
of  the  court,  or  until  it  is  dissolved  by  some 
other  order  of  the  court. 

BILLS  OP  REVIVOR  AND  SUPPLEMENTAL  BILLS. 

66. 

Whenever  a  suit  in  equity  shall  become  abated 
by  the  death  of  either  party,  or  by  any  other 
event,  the  same  may  be  revived  by  a  bill  of  re- 
vivor, or  a  bill  in  the  nature  of  a  bill  of  revivor, 
a;9  the  (urcumstances  of  the  case  may  require, 
filed  by  the  proper  parties  entitled  to  revive  the 
same;  which  bill  may  be  filed  In  the  clerk's  of- 
fice at  any  time;  and,  upon  suggestion  of  the 
facts,  the  proper  process  of  subpcena  shall,  as 
of  course,  be  issued  by  the  clerk,  requiring  the 
proper  representatives  of  the  other  party  to  ap- 
pear and  show  cause,  if  any  they  have,  why  the 
cause  should  not  be  revived.  And  if  no  cause 
shall  be  shown  at  the  next  rule  day  which  shall 
occur  after  fourteen  days  from  the  time  of  the 
service  of  the  same  process,  the  suit  shall  stand 
revived,  as  of  course. 

67. 

Whenever  any  suit  in  equity  shall  become  de- 
fective from  any  event  happening  after  the  fil- 
ing of  the  bill  (as,  for  example,  by  change  of  in- 
terest in  the  parties),  or  for  any  other  reason,  a 
supplemental  bill,  or  a  bill  in  the  nature  of  a 
supplemental  bill,  may  be  necessary  to  be  filed 
in  the  cause,  leave  to  file  the   same  may  be 

granted  by  any  judge  of  the  court  on  any  rule- 
ay,  upon  proper  cause  shown  and  due  notice 
to  the  other  party.  And  if  leave  is  granted  to 
file  such  supplemental  bill,  the  defendant  shall 
demur,  plead  or  answer  thereto  on  the  next  suc- 
ceeding rule-day  after  the  supplemental  bill  is 
filed  in  the  clerk's  office,  unless  some  other  time 
shall  be  assigned  by  a  judge  of  the  court. 

68. 

It  shall  not  be  necessary  in  any  bill  of  revivor 
or  supplemental  bill  to  set  forth  any  of  the  state- 
ments in  the  original  suit,  unless  the  special  cir- 
cumstances of  the  case  may  require  it. 

ANSWERS. 

69. 

Every  defendant  may  swear  to  his  answer  be- 
fore any  justice  or  judge  of  any  court  of  the 
United  States,  or  before  any  commissioner  ap- 
pointed by  any  circuit  court  to  take  testimony 
or  depositions,  or  before  any  master  in  chancery 
appointed  by  any  circuit  court,  or  before  any 
judge  of  any  court  of  a  State  or  Territory. 
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AMENDMENT  OF  ANSWERS. 

60. 

After  an  answer  is  put  in  it  may  be  amended, 
as  of  course,  in  any  matter  of  form,  or  by  filling 
up  a  blank,  or  correcting  a  date,  or  reference  to 
a  document,  or  other  small  matter,  and  be  re- 
sworn, at  any  time  before  a  replication  is  put 
in  or  the  cause  is  set  down  for  a  hearing  upon 
bill  and  answer.  But  after  replication  or  such 
setting  down  for  a  hearing,  it  shall  not  be 
amended  in  any  materii^  matters,  as  by  adding 
new  facts  or  defenses,  or  qualifying  or  altering 
the  original  statements,  except  by  special  leave 
of  the  court  or  of  a  Judge  thereof,  upon  motion 
and  cause  shown,  aiter  due  notice  to  the  adverse 
party,  supported,  if  required,  by  affidavit;  and 
m  every  case  where  leave  is  so  granted  the 
court  or  the  judge  panting  the  same  may,  in 
his  discretion,  require  that  the  same  be  sepa 
rately  engrossed  and  added  as  a  distinct  amend- 
ment to  the  original  answer,  so  as  to  be  distin- 
guishable therefrom. 

BXCEFTIONB  TO  ANSWERS. 

61. 

After  an  answer  is  filed  on  any  rule  day,  the 
plaintiff  shall  be  allowed  until  the  next  succeed- 
ing rule  day  to  file,  in  the  clerk's  office,  excep- 
tions thereto  for  iusufficiency,  and  no  longer, 
unless  a  longer  time  shall  be  allowed  for  the 
purpose,  upon  cause  shown  to  the  court  or  a 
judge  thereof;  and  if  no  exception  shall  be  filed 
thereto  within  that  period,  the  answer  shall  be 
deemed  and  taken  to  be  sufficient. 

68. 

When  the  same  solicitor  is  employed  for  two 
or  more  defendants,  and  separate  answers  shall 
be  filed  or  other  proceedings  had  by  two  or  more 
of  the  defendants  separately,  costs  shall  not  be 
allowed  for  such  separate  answers  or  other  pro- 
ceedings,  unless  a  master,  upon  reference  to 
him,  shall  certify  that  such  separate  answers  and 
other  proceedings  were  necessary  or  proper,  and 
ought  not  to  have  been  joined  together. 

68. 

Where  exceptions  shall  be  filed  to  the  answer 
for  insufficiency  within  the  period  prescribed  by 
these  rules,  if  the  defendant  shall  not  submit  to 
the  same  and  file  an  amended  answer  on  the 
next  succeeding  rule  day,  the  plaintiff  shall 
forthwith  set  them  down  for  a  hearing  on  the 
next  succeeding  rule- day  thereafter,  before  a 
judge  of  the  court,  and  shall  enter,  as  of  course, 
m  Reorder  book,  an  order  for  that  purpose; 
and  if  he  shall  not  so  set  down  the  same  for  a 
hearing  the  exceptions  pJiall  be  deemed  aban- 
doned and  the  answer  shall  be  deemed  sufficient ; 
provided,  however,  that  the  court  or  any  judge 
thereof  may,  for  good  cause  shown,  enlarge  the 
time  for  filing  exceptions  or  for  answering  the 
same,  in  his  discretion,  upon  such  terms  as  he 
may  deem  reasonable. 

64. 

If,  at  the  hearing,  the  exceptions  shall  be  al- 
lowed, the  defendant  shall  be  bound  to  put  in 
a  full  and  complete  answer  thereto  on  the  next 
succeeding  rule-day;  otherwise  the  plaintiff 
shall,  as  of  course,  be  entitled  to  take  the  bill, 
so  far  as  the  matter  of  such  exceptions  is  con- 
cerned, as  confessed,  or,  at  his  election,  he  may 
have  a  writ  of  attachment  to  compel  the  de- 
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fendant  to  make  a  better  answer  to  the  matter 
of  the  exceptions;  and  the  defendant,  when  he 
is  in  custody  upon  such  writ,  shall  not  be  dis- 
charged therefrom  but  by  an  order  of  the  court 
or  of  a  judge  thereof  upon  his  putting  in  such 
answer  and  complying  with  such  other  terms  as 
the  court  or  Judge  may  direct. 

66. 

If,  upon  argument,  the  plaintiff's  exceptions 
to  the  answer  shall  be  overruled,  or  the  answer 
shall  be  adjudged  insufficient,  the  prevailing 
party  shall  be  entitled  to  all  the  costs  occasioned 
thereby,  unless  otherwise  directed  by  the  court 
or  the  judge  thereof,  at  the  hearing  upon  the 
exceptions. 

REPLICATION  AND  ISSUE. 

66. 

Whenever  the  answer  of  the  defendant  shall 
not  be  excepted  to,  or  shall  be  adjudged  or 
deemed  sufficient,  the  plaintiff  shall  file  the  gen- 
eral replication  thereto  on  or  before  the  next  suc- 
ceeding rule- day  thereafter;  and  in  all  cases 
where  the  general  replication  is  filed,  the  cause 
shall  be  deemed,  to  all  intents  and  purposes,  at 
issue,  without  anv  rejoinder  or  other  pleading 
on  either  side.  If  the  plaintiff  shall  omit  or  re- 
fuse to  file  such  replication  within  the  prescribed 
period,  the  defendant  shall  be  entitled  to  an  or- 
der, as  of  course,  for  a  dismissal  of  the  suit ;  and 
the  suit  shall  thereupon  stand  dismissed,  unless 
the  court  or  a  judge  thereof  shall,  upon  motion, 
for  cause  shown,  allow  a  replication  to  be  filed 
nunc  pro  tunc,  the  plaintiff  submitting  to  speed 
the  cause,  and  to  such  other  terms  as  may  be 
directed. 

TESTIMONY — HOW  TAKEN. 

67. 

After  the  cause  is  at  issue,  commissions  to 
take  testimony  may  be  taken  out,  in  vacation  as 
well  as  in  term,  jointly  by  both  parties,  or  sev- 
erally by  eiUier  party,  upon  interrogatories  filed 
by  the  party  taking  out  the  same  in  the  clerk's 
office,  ten  days'  notice  thereof  being  given  to  the 
adverse  party  to  file  cross- interrogatories  before 
the  issuing  of  the  commission ;  and  if  no  cmss- 
interrogatories  are  filed  at  the  expiration  of  the 
time,  the  conmiission  may  issue  ex  parte.  In 
all  cases,  the  commissioner  or  commissioners 
shall  be  named  by  the  court,  or  by  a  judge  there- 
of. If  the  parties  shall  so  agree,  the  tutimony 
may  be  taken  upon  oral  interrogatories  by  the 
parties  or  their  agents,  without  filing  any  writ- 
ten interrogatories. 

December  Term,  1854. 

Ordered,  That  the  sixty-seventh  rule  govern- 
ing equitv  practice  be  so  amended  as  to  allow 
the  presiding  jud|^  of  any  court  exercising  ju- 
risdiction, either  m  term  time  or  in  vacation. to 
vest  in  the  clerk  of  said  court  general  power  to 
name  commissioners  to  take  testimony  in  like 
manner  that  the  court  or  judge  thereoi  can  now 
do  by  the  said  sixty-seventh  rule. 

December  Term,  1861. 

Ordered,  That  the  last  paragraph  in  the  sixty- 
seventh  rule  in  equity  be  repealed,  and  the  rule 
be  amended  as  follows:  Either  party  maj  give 
notice  to  the  other  that  he  desires  the  evidence 
to  be  adduced  in  the  cause  to  be  taken  orally, 
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and  thereupon  all  the  witnesses  to  be  examined 
shall  be  examined  before  one  of  the  examiners 
of  the  court,  or  before  an  examiner  to  be  spe- 
cially appointed  by  the  court,  the  examiner  to  be 
furnished  with  a  copy  of  the  bill  and  answer, if 
any;  and  such  examination  shall  take  place  in 
the  presence  of  the  parties,  or  their  agents,  by 
their  counsel  or  solicitors,  and  the  witnesses 
shall  be  subject  to  cross  examination  and  re  ex- 
amination.and  which  shall  be  conducted  as  near 
as  may  be  in  the  mode  now  used  in  common 
law  courts.  The  depositions  taken  upon  such 
oral  examinations  shall  be  taken  down  in  writ- 
ing by  the  examiner  in  the  form  of  narrative, 
unless  he  determines  the  examination  shall  be 
by  question  and  answer  in  special  instances;  and 
when  completed,  shall  be  read  over  to  the  wit- 
ness and  signed  by  him  in  the  presence  of  the 
parties  or  counsel,  or  such  of  them  as  may  at- 
tend ;  provided, if  the  witness  shall  refuse  to  sign 
the  said  deposition,  then  the  examiner  shall  sign 
the  same;  and  the  examiner  may,  upon  all  ex- 
aminations, state  any  special  matters  to  the  court 
as  he  shall  think  fit;  and  any  question  or  ques- 
tions which  may  be  objected  to  shall  be  noted 
by  the  examiner  upon  the  deposition,  but  he 
shall  not  have  power  to  decide  on  the  competen- 
cy, materiality,  or  relevancy  of  the  questions; 
and  the  court  shall  have  power  to  deal  with  the 
costs  of  incompetent,  immaterial,  or  irrelevant 
depositions,  or  parts  of  them,  as  may  be  just. 

The  compulsory  attendance  of  witnesses. 

In  case  of  refusal  of  witnesses  to  attend,  to  be 
sworn,  or  to  answer  any  question  put  by  the  ex- 
aminer, or  by  counsel  or  solicitor,  the  same  prac- 
tice shall  be  adopted  as  is  now  practiced  with 
respect  to  witnesses  to  be  produced  on  exami- 
nation before  an  examiner  of  said  court  on  writ- 
ten interrogatories. 

Notice  shall  be  given  by  the  respective  coun- 
sel or  solicitors,  to  the  opposite  counsel  or  solic- 
itors, or  parties,  of  the  time  and  place  of  the  ex- 
amination, for  such  reasonable  time  as  the  ex- 
aminer may  fix  by  order  in  each  cause. 

When  the  examination  of  witnesses  before  the 
examiner  is  concluded,  the  original  deposition, 
authenticated  b^  the  signature  of  the  examiner, 
shall  be  transmitted  by  him  to  the  clerk  of  the 
court,  to  be  there  filed  of  record,  in  the  same 
mode  as  prescribed  in  the  thirtieth  section  of  the 
Act  of  Congress,  September  24,  1789. 

Testimony  may  be  taken  on  commission  in 
the  usual  way,  by  written  interrogatories  and 
cross  interrogatories,  on  motion  to  the  court  in 
term  time,  or  to  a  judge  in  vacation, for  special 
reasons  satisfactory  to  the  court  or  judge. 

December  Term,  1869. 

Amendment  to  67th  Rule. 

Where  the  evidence  to  be  adduced  in  a  cause 
is  to  be  taken  orally,  as  provided  in  the  order 
passed  at  the  December  Term,  1861,  amending 
the  67th  General  Rule,  the  court  may,  on  motion 
of  either  party,  assign  a  time  within  which  the 
complainant  shall  take  his  evidence  in  support 
of  the  bill,  and  a  time  thereafter  within  which 
the  defendant  shall  take  his  evidence  in  defense, 
and  a  time  thereafter  within  which  the  complain- 
ant shall  take  his  evidence  in  reply;  and  no  fur- 
ther evidence  shall  be  taken  in  the  cause, unless 
by  agreement  of  the  parties, or  by  leave  of  court 
first  obtained,  on  motion,  for  cause  shown. 


68. 

Testimony  may  also  be  taken  in  the  cause, 
after  it  is  at  issue,  by  deposition,  according  to 
the  Act  of  Congress.  But  in  such  case,  if  no 
notice  is  given  to  the  adverse  party  of  the  time 
and  place  of  taking  the  deposition,he  shall,upon 
motion  and  aflSdavit  of  the  fact,  be  entitled  to  a 
cross-examination  of  the  witness,  either  under 
a  commission  or  by  a  new  deposition  taken  un- 
der the  Acts  of  Congress,  if  a  court  or  a  judge 
thereof  shall,  under  all  the  circumstances,deem 
it  reasonable. 

69. 

Three  months,  and  no  more,  shall  be  allowed 
for  the  taking  of  testimony  after  the  cause  is  at 
issue,  unless  the  court,  or  a  judge  thereof,  shall, 
upon  special  cause  shown  by  either  party,  en- 
large the  time ;  and  no  testimony  taken  after 
such  period  shall  be  allowed  to  be  read  in  evi* 
dence  at  the  hearing.  Immediately  upon  the  re- 
turn of  the  commissions  and  depositions  contain- 
ing the  testimony  into  the  clerk's  office,  publi- 
cation thereof  may  be  ordered  in  the  clerk's  of- 
fice, by  any  judge  of  the  court,  upon  due  notice 
to  the  parties,  or  it  may  be  enlarged,  as  he  may 
deem  reasonable  under  all  the  circumstances; 
but,  by  consent  of  the  parties,  publication  of  the 
testimony  may  at  any  time  pass  into  the  clerk's 
office,  such  consent  being  in  writing,  and  a  copy 
thereof  entered  in  the  order-books,  or  indorsed 
upon  the  deposition  or  testimony. 

TBSTIMONT  DE  BENE  ESSE. 

70. 

After  any  bill  filed  and  before  the  defendant 
hath  answered  the  same,  upon  affidavit  made 
that  any  of  the  plaintiff's  witnesses  are  aged  and 
infirm,  or  going  out  of  the  country,  or  that  any 
one  of  them  is  a  single  witness  to  a  material  fact, 
the  clerk  of  the  court  shall,  as  of  course,  upon 
the  application  of  the  plaintiff,  issue  a  commis- 
sion to  such  commissioner  or  commissioners  as 
a  judge  of  the  court  may  direct,  to  take  the  ex- 
amination of  such  witness  or  witnesses  de  bene 
esse,  upon  giving  due  notice  to  the  adverse  par- 
ty of  the  time  and  place  of  taking  his  testimony. 

FORK  OF  THE  LAST  INTERROGATORY. 

71. 

The  last  interrogatory  in  the  written  interrog- 
atories to  take  testimony  now  commonly  in  use 
shall  in  the  future  be  altered,  and  stated  in  sub- 
stance thus : '  'Do  you  know,or  can  you  set  forth, 
any  other  matter  or  thing  which  may  be  a  ben- 
efit or  advantage  to  the  parties  at  issue  in  this 
cause,  or  either  of  them,  or  that  maybe  material 
to  the  subject  of  this  your  examination,  or  the 
matters  in  question  in  this  cause?  If  yea,  set 
forth  the  same  fully  and  at  large  in  your  an- 


swer. 


CROSS-BILL. 

78. 


Where  a  defendant  in  equity  files  a  cross-bill 
for  discovery  only  against  the  plaintiff  in  the 
original  bill,  the  defendant  to  the  original  bill 
shall  first  answer  thereto  before  the  original 
plaintiff  shall  be  compellable  to  answer  the  cross- 
bill. The  answer  of  the  original  plaintiff  to  such 
cross-bill  may  be  read  and  used  by  the  party  fil- 
ing the  cross-bill  at  the  hearing,  in  the  same 
manner  and  under  the  same  restrictions  as  the 
answer  praying  relief  may  now  be  read  and  used. 
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BEFEBBNCB  TO  AKD  PROCEEDINGS  BEFORB  MAS 

TBRB. 

78. 

Every  decree  for  an  account  of  the  personal 
estate  of  a  testator  or  intestate  shall  contain  a  di- 
rection to  the  master  to  whom  it  is  referred  to 
take  the  same  to  inquire  and  state  to  the  court 
what  parts,  if  any.  of  such  personal  estate  are 
outstanding  or  undisposed  of,  unless  the  court 
shall  otherwise  direct. 

74. 

Whenever  any  reference  of  any  matter  is 
made  to  a  master  to  examine  and  report  thereon, 
the  party  at  whose  instance  or  for  whose  benefit 
the  reference  is  made  shall. cause  the  same  to  be 
presented  to  the  master  for  a  hearing  on  or  be- 
fore the  next  rule-day  succeeding  the  time  when 
the  reference  was  made;  if  ho  shall  omit  to  do 
80,-the  adverse  party  shall  be  at  liberty  forth- 
with to  cause  proceedings  to  be  had  before  the 
master,  at  the  costs  of  the  party  procuring  the 
reference. 

76. 

Upon  every  such  reference,  it, shall  be  the 
duty  of  the  master,  as  soon  as  he  reasonably 
can  after  the  same  is  brought  before  him,  to 
assign  a  time  and  place  for  proceedings  in  the 
same,  and  to  give  due  notice  thereof  to  each  of 
the  parties,  or  their  solicitors;  and  if  either 
party  shall  fail  to  appear  at  the  time  and  place 
appointed,  the  master  shall  be  at  liberty  to  pro- 
ceed ex  parte,  or,  in  his  discretion,  to  adjourn 
the  examination  and  proceedings  to  a  future 
day,  giving  notice  to  the  absent  party  or  his 
solicitor  of  such  adjournment:  and  it  shall  be 
the  duty  of  the  master  to  proceed  with  all 
reasonable  diligence  in  every  such  reference, 
and  with  the  least  practicable  delay,  and  either 
party  shall  be  at  liberty  to  apply  to  the  court, 
or  a  judge  thereof,  for  an  order  to  the  master 
to  speed  the  proceedings  and  to  make  his  report, 
and  to  certify  to  the  court  or  judge  the  reasons 
for  any  delay. 

76. 

In  the  reports  made  by  the  master  to  the 
court,  no  part  of  any  state  of  facts,  charge,  affi- 
davit,deposition,examination  or  answer  brought 
in  or  used  before  them  shall  be  stated  or  recited. 
But  such  state  of  facts,  charge,  affidavit,  deposi 
tion.  examination  or  answer  shall  be  identified, 
specified  and  referred  to,  so  as  to  inform  the 
court  what  state  of  facts,  charge,  affidavit,  dep 
osition,  examination  or  answer  were  so  brought 
in  or  used. 

77. 

The  master  shall  regulate  all  the  proceedings 
in  every  hearing  before  him,  upon  every  such 
reference:  and  lie  shall  have  full  authority  to 
examine  the  parties  in  the  cause,  upon  oath, 
touching  all  matters  contained  in  the  reference; 
and  also  to  require  the  production  of  all  books, 
papers,  writings,  vouchers,  and  other  docu- 
ments applicable  thereto;  and  also  to  examine 
on  oath,  vita  voce,  all  witnesses  produced  by 
parties  before  him.  and  to  order  the  examina- 
tion of  other  witnesses  to  be  taken,  under  a 
commission  to  be  issued  upon  his  certificate 
from  the  clerk's  office  or  by  deposition,  accord 
ing  to  the  Acts  of  Congress,  or  otherwise,  as 
hrrcinafter  provided;  and  also  to  direct  the 
mode  in  which  the  matters  requiring  evidence 
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shall  be  proved  before  him  ;aod  generally  to  do 
all  other  acts,  and  direct  all  other  inquiries  and 
proceedings  in  the  matters  before  him,  whieb 
be  may  deem  necessary  and  proper  to  Uie  jus- 
tice and  merits  thereof  and  the  rights  of  the 
parties. 

78. 

Witnesses  who  live  within  the  district  may, 
upon  due  notice  to  the  opposite  party,  be  sum- 
moned to  appear  before  the  commissioner  ap- 
pointed to  take  testimony,  or  before  a  master  or 
examiner  appointed  in  any  cause,  by  subpcena 
in  the  usual  form,  which  may  be  issued  by  the 
clerk  in  blank,  and  filled  up  by  the  party  pray- 
ing the  same,  or  by  the  commissioner,  master, 
or  examiner,  requiring  the  attendance  of  the 
witnesses  at  the  time  and  place  specified,  who 
who  shall  be  allowed  for  attendance  the  same 
compensation  as  for  attendance  in  court;  and  if 
any  witness  shall  refuse  to  appear  or  give  evi- 
dence, it  shall  be  deemed  a  contempt  of  the 
court,  which  being  certified  to  the  clerk's  office 
by  the  commissioner,  master,  or  examiner,  an 
attachment  may  issue  thereupon  by  order  of  the 
court  or  of  any  judge  thereof,  in  the  same 
manner  as  if  the  contempt  were  for  not  attend- 
ing, or  for  refusing  to  ^ive  testimony  in  the 
court.  But  nothing  herein  contained  shall  pre- 
vent the  examination  of  witnesses  Tiva  voce 
when  produced  in  open  court,  if  the  court  shall, 
in  its  discretion,  deem  it  advisible. 

79. 

All  parties  accounting  before  a  master  shall 
bring  in  their  respective  accounts  in  the  form 
of  debtor  and  creditor;  and  any  of  the  other 
parties  who  shall  not  be  satisfied  with  the  ac- 
count so  brought  in  shall  be  at  liberty  to  ex- 
amine the  accounting  party  viva  voce,  or  upon 
interrogatories,  in  the  master's  office,  or  by  dep- 
osition, as  the  master  shall  direct. 

80. 

All  affidavits,  depositions,  and  documents 
which  have  been  previously  made,  read,  or 
used  in  the  court,  upon  any  proceeding  in  any 
cause  or  matter,  may  be  used  before  the  master. 

81. 

The  master  shall  be  at  liberty  to  examine  any 
creditor  or  other  person  coming  in  to  claim  be- 
fore him,  either  upon  written  interrogatories  or 
viva  voce,  or  in  both  modes,  as  the  nature  of  the 
case  may  appear  to  him  to  require.  The  evi- 
dence upon  such  examinations  shall  be  taken 
down  by  the  master,  or  by  some  other  person  by 
his  order  and  in  his  presence,  if  either  party  re- 
quires it,  in  order  that  the  same  may  be  used  by 
the  court,  if  necessary. 

88. 

The  circuit  courts  may  appoint  standmg 
masters  in  chancery  in  their  respective  districts, 
both  the  judges  concurring  in  the  appointment; 
and  they  may  also  appoint  a  master  pro  hiic 
vice  in  any  particular  case.  The  compensation 
to  be  allowed  to  every  master  in  diancery  for  his 
services  in  any  particular  case  shall  be  fixed  by 
the  circuit  court,  in  its  discretion, having  regard 
to  all  the  circumstances  thereof, and  the  compen- 
sation shall  be  charged  upon  and  borne  by  such 
of  the  parties  in  the  cause  as  the  court  should 
direct.  The  master  shall  not  retain  his  report 
as  security  for  his  compensation;  but  when  the 
compensation  is  allowed  by  the  court,  he  ahall 
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be  entitled  to  an  attachment  for  the  amount 
against  the  party  who  is  ordered  to  pay  the 
same,  if,  upon  notice  thereof,  he  does  not  pay  it 
within  the  time  prescribed  by  the  court. 

BXCKPTIONS  TO  REPORT  OF  MASTSB. 

83. 

The  master,  as  soon  as  his  report  is  ready, 
shall  return  the  same  into  the  clerk's  office,  and 
the  day  of  the  return  shall  be  entered  by  the 
clerk  in  the  order-book.  The  parties  shall  have 
one  month  from  the  time  of  filing  the  report  to 
file  exceptions  thereto;  and  if  no  exceptions  are 
within  that  period  fileid  by  either  party,  the  re- 
IK>rt  shall  stand  confirmed  on  the  next  rule- 
day  after  the  month  is  expired.  If  exceptions 
are  filed,  they  shall  stand  for  hearing  before 
the  court,  if  the  court  is  then  In  session:  or,  if 
not.  then  at  the  next  sittine  of  the  court  which 
shall  be  held  thereafter,  l)y  adjournment  or 
otherwise. 

84. 

And.  in  order  to  prevent  exceptions  to  re- 
ports from  being  filed  for  frivolous  causes,  or 
for  mere  delay,  the  party  whose  exceptions  are 
overruled  shall,  for  every  exception  overruled, 
pay  costs  to  the  other  party,  and  for  every  ex- 
ception allowed  shall  be  entitled  to  costs;  the 
costs  to  be  fixed  in  each  case  by  the  court,  by  a 
standing  rule  of  the  circuit  court. 

DECRBB8. 

86. 

Clerical  mistakes  in  decrees  or  decretal  orders, 
or  errors  arising  from  any  accidental  slip  or 
omission,  may,  at  any  time  before  an  actual 
enrollment  thereof,  be  corrected  by  order  of  the 
court  or  a  judge  thereof,  upon  petition,  without 
the  form  or  expense  of  a  rehearing. 

86. 

In  drawing  up  decrees  and  orders,  neither  the 
bill,  nor  answer,  nor  other  pleadings,  nor  any 
part  thereof,  nor  the  report  of  any  master,  nor 
any  other  prior  proceeding,  shall  be  recited  or 
stated  in  the  decree  or  order;  but  the  decree  and 
order  shall  begin,  in  substance,  as  follows: 
"  This  cause  came  on  to  be  heard  (or  to  be  fur- 
ther heard,  as  the  case  may  be)  at  this  term,  and 
was  argued  by  counsel;  and  thereupon,  upon 
consideration  thereof,  it  was  ordered,  adjudged 
and  decreed  as  follows,  viz.  -**  [Here  insert  the 
decree  or  order.] 

GUARDIAXS   AND  PROCHEIN  AMIS. 

87. 

Guardians  ad  litem  to  defend  a  suit  may  be 
appointed  by  the  court,  or  by  any  judge  there- 
of, for  infants  or  other  persons  who  are  under 
guardianship,  or  otherwise  incapable  to  sue  for 
themselves.  All  infants  and  other  persons  so 
incapable  may  sue  by  their  guardians,  if  any, or 
by  their  prochein  ami;  subject,  however, to  such 
orders  as  the  court  may  direct  for  the  protec- 
tion of  infants  and  other  persons. 

88. 

Every  petition  for  a  rehearing  shall  contain 
the  special  mattef  or  cause  on  which  such  re- 
hearing is  applied  for,  shall  be  signed  by  coun 
sel,  and  the  facts  therein  stated,  if  not  apparent 
on  the  record,  shall  be  verified  by  the  oath  of 
the  party  or  by  some  other  person.  No  rehear- 


ing shall  be  granted  after  the  term  at  which  the 
final  decree  of  the  court  shall  have  been  entered 
and  recorded,  if  an  appeal  lies  to  the  Supreme 
Court.  But  if  no  appeal  lies,  the  petition  may 
be  admitted  at  any  time  before  the  end  of  the 
next  term  of  the  court,  in  the  discretion  of  the 
court. 

89. 

The  circuit  courts  (both  judges  concurrmg 
therein)  may  make  anv  other  and  further  rules 
and  regulations  for  the  practice,  proceeding, 
and  process,  mesne  and  final,  in  their  respective 
districts,  not  inconsistent  with  the  rules  hereby 
prescribed,  in  their  discretion,  and  from  time 
to  time  alter  and  amend  the  same. 

90. 

In  all  cases  where  the  rules  prescribed  by  this 
court  or  bv  the  circuit  court  do  not  apply,  the 
practice  of  the  circuit  court  shall  be  regulated  by 
the  present  practice  of  the  High  Court  of  (i)han- 
cery  in  England,80  far  as  the  same  may  reason- 
ably be  applied  consistently  with  the  local  cir- 
cumstances and  local  conveniences  of  the  dis- 
trict where  the  .court  is  held,  not  as  positive 
rules,  but  as  furnishing  just  analogies  to  regu- 
late the  practice. 

91. 

Whenever,  under  these  rules,  an  oath  is  or 
may  be  required  to  be  taken,  the  party  may,  if 
conscientiouslv  scrupulous  of  taking  an  oath, 
in  lieu  thereof  make  solemn  affirmation  to  the 
truth  of  the  facts  stated  by  him. 

December  Term,  1868. 

98. 

Ordered,  That  in  suits  in  equity  for  the  fore- 
closure of  mortgages  in  the  circuit  courts  of 
the  United  States,  or  in  any  court  of  the  Terri- 
tories having  jurisdiction  of  the  same,  a  decree 
may  be  rendered  for  any  balance  that  may  be 
found  due  to  the  complainant  over  and  above 
the  proceeds  of  the  sale  or  sales,  and  execution 
may  issue  for  the  collection  of  the  same,  as  is 
provided  in  the  eighth  rule  of  this  court  regu- 
lating the  equity  practice,  where  the  decree  is 
solely  for  the  payment  of  money. 

October  Term,  1878. 

injunctions. 

98. 

When  an  appeal  from  a  final  decree,  in  an 
equity  suit,  granting  or  dissolving  an  injunc- 
tion, is  allowed  by  a  justice  or  judge  who  took 
part  in  the  decision  of  the  cause,  he  may,  in 
his  discretion,  at  the  time  of  such  allowance, 
make  an  order  suspending  or  modifying  the  in- 
junction during  the  pendency  of  the  appeal, 
upon  such  terms  as  to  bond  or  otherwise  as  he 
may  consider  proper  for  the  security  of  the 
rights  of  the  opposite  party. 

October  Term,  1881. 

94. 

Every  bill  brought  by  one  or  more  stockhold- 
ers in  a  corporation,  against  the  corporation  and 
other  parties,  found^  on  rights  which  may 
properly  be  asserted  by  the  corporation,  must 
be  verified  by  oath,  and  must  contain  an  allega- 
tion that  the  plaintiff  was  a  shareholder  at  tne 
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time  of  the  transaction  of  which  he  complains, 
or  that  his  share  had  devolved  on  him  since, 
by  operation  of  law,  and  that  the  suit  is  not  a 
collusive  one  to  confer  on  a  court  of  the  United 
States  jurisdiction  of  a  case  of  which  it  would 
not  otherwise  have  cognizance.  It  must  also  set 
forth  with  particularity  the  efforts  of  the  plaint- 
iff to  secure  such  action  as  he  desires  on  the 
part  of  the  managing  directors  or  trustees,  and, 
if  necessary,  of  the  shareholders,  and  the  causes 
of  his  failure  to  obtain  such  action. 

The  foQawing  prowwns  relating  to  equity 
practice  a/re  to  he  found  in  the  Ad  of  let  of  June, 
1872  : 

Sec.  7.  That  whenever  notice  is  given  of  a 
motion  for  an  injunction,  out  of  a  circuit  or 
district  court  of  the  United  States,  the  court  or 
judge  thereof  may,  if  there  appear  to  be  dan- 
ger of  irreparable  injury  from  delay,  grant  an 
order  restraining  the  act  sought  to  be  enjoined 
until  the  decision  upon  the  motion.  Such  order 
may  be  granted  with  or  without  security,  in  the 
discretion  of  the  court  or  judge:  Provided^ 
That  no  Justice  of  the  Supreme  Court  shall 
hear  or  allow  any  application  for  an  injunction 
or  restraining  order  except  within  the  circuit 
to  which  he  is  allotted,  and  in  causes  pending 
in  the  circuit  to  which  he  is  allotted,  or  in  such 
causes  at  such  place  outside  of  the  circuit  as 
the  parties  may  in  writing  stipulate,  except  in 
causes  where  such  application  cannot  be  heard 


by  the  cut;uit  jud^  of  the  drcuit,  or  the  dis- 
trict judge  of  the  district. 

Sbg.  18.  That  when  in  any  suit  in  equity, 
commenced  in  any  court  in  the  United  States. 
to  enforce  any  legal  or  equitable  lien  or  claim 
against  real  or  personal  property  within  the  dis- 
trict where  such  suit  is  brought,  one  or  more 
of  the  defendants  therein  shall  not  be  an  inhab- 
itant  of  or  found  within  the  said  dlstrict,or  shall 
not  voluntarily  appear  thereto,  it  shall  be  law- 
ful for  the  court  to  make  an  order  directmg 
such  absent  defendant  to  appear,  plead,  answer 
or  demur  to  the  complainant's  bill  at  a  certain 
day  therein  to  be  designated,  which  order  shall 
be  served  on  such  absent  defendant,  if  practi- 
cable, wherever  found ;  or  where  such  persoDul 
service  is  not  practicable,  such  order  shall  be 
published  in  such  a  manner  as  the  court  shall 
direct;  and  in  case  such  absent  defendant  shall 
not  appear,  plead,  answer,  or  demur  within  the 
time  so  limited,  or  within  some  further  time  to 
be  allowed  by  the  court,  in  its  discretion,  and 
upon  proof  of  the  service  or  publication  of  said 
order,  and  of  the  performance  of  the  directions 
contained  in  the  same,  it  shall  be  lawful  for  the 
court  to  entertain  jurisdiction,  and  proceed  to 
the  hearing  and  adjudication  of  such  suit  in 
the  same  manner  as  if  such  absent  defendant 
had  been  served  with  process  within  the  said 
district;  but  said  adjuoication  shall,  as  regards 
such  absent  defendant  without  appearance,  af- 
fect his  property  within  such  district  only. 
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RULES  OF  PRACTICE 


FOB 


THE  COURTS  OF  THE  UIITED  STATES 


IN 


AdmircUty  and  maritime  jurisdietian,  on  the  instance  tide  of  the  court,  in  pursuance  of  the  Act  of 

the  SSd  of  August,  18 J^,  chapter  188. 

JANUARY   7,  1884. 


1. 

No  mssne  process  shall  issue  from  the  district 
courts  in  any  civil  cause  of  admiralty  and  mari- 
time jurisdiction  until  the  libel,  or  libel  of  in- 
formation, shall  be  filed  in  the  clerk's  office  from 
-which  sudi  process  is  to  issue.  All  process  shall 
be  served  by  the  marshal  or  by  his  deputy,  or, 
where  he  or  they  are  interested,  by  some  dis- 
creet and  disinterested  person  appointed  by  the 
court. 

8. 

In  suits  in  personam,  the  mesne  process  may 
be  by  a  simple  warrant  of  arrest  of  the  person 
of  the  defendant,  in  the  nature  of  a  capias,  or 
by  a  warrant  of  arrest  of  the  person  of  the  de- 
fendant, with  a  clause  therein,  that  if  he  cannot 
be  found,  to  attach  his  goods  and  chattels  to  the 
amount  sued  for;  or  if  such  property  cannot  be 
found,  to  attach  his  credits  and  effects  to  the 
amount  sued  for  in  the  hands  of  the  garnishees 
named  therein;  or  by  a  simple  monition,  in  the 
nature  of  a  summons  to  appear  and  answer  to 
the  suit,  as  the  libelant  shsJl,  in  his  libel  or  in- 
formation, pray  for  or  elect. 

8. 

In  all  suits  in  personam,  where  a  simple  war- 
rant of  arrest  issues  and  is  executed,  the  mar- 
shal may  take  bail,  with  sufficient  sureties,  from 
the  party  arrested,  bv  bond  or  stipulation,  upon 
conaition  that  he  will  appear  in  the  suit  and 
abide  by  all  orders  of  the  court,  interlocutory, 
or  final,  in  the  cause,  and  pay  the  money 
awarded  by  the  final  decree  rendered  therein  in 
the  court  to  which  the  process  is  returnable,  or 
in  any  appellate  court.  And  upon  such  bond 
or  stipulation,  summary  process  of  execution 
may  and  shall  be  issued  against  the  principal 
and  sureties  by  the  court  to  which  such  process 
is  returnable,  to  enforce  the  final  decree  so  ren- 
dered, or  upon  appeal  by  the  appellate  court. 

4. 

In  all  suits  in  personam,  where  goods  and 
chattels,  or  credits  and  effects,  are  attached  un- 
der such  warrant  authorizing  the  same,  the  at- 
tachment may  be  dissolved  by  order  of  the  court 
to  which  the  same  warrant  is  returnable,  upon 
the  defendant  whose  property  is  so  attached 
giving  a  bond  or  stipulation  with  sufficient  sure- 


ties, to  abide  by  all  orders,  interlocutory  or 
final,  of  the  court, and  pay  the  amount  awarded 
by  the  final  decree  rendered  in  the  court  to 
which  the  process  is  returnable,  or  in  any  ap- 
pellate court;  and  upon  such  bond  or  stipula- 
tion, summaxT  process  of  execution  shall  and 
may  be  issued  a^inst  the  principal  and  sureties 
by  the  court  to  which  such  warrant  is  return- 
able, to  enforce  the  final  decree  so  rendered,  or 
upon  appeal  by  the  appellate  court. 

6. 

Bonds  or  stipulations  in  admiralty  suits  may 
be  given  and  taken  in  open  court,  or  at  cham- 
bers, or  before  any  commissioner  of  the  court 
who  is  authorized  by  the  court  to  take  affidavits 
of  bail  and  depositions  in  cases  pending  before 
the  court,  or  any  commissioner  of  the  United 
States  authorized  by  law  to  take  bail  and  affi- 
davits in  civil  cases. 

6. 

In  all  suits  in  personam,  where  bail  Is  taken, 
the  court  may,  upon  motion,  for  due  cause 
shown,  reduce  the  amount  of  the  sum  contained 
in  the  bond  or  stipulation  therefor;  and  in  all 
cases  where  a  bond  or  stipulation  is  taken  as 
bail,  or  upon  dissolving  an  attachment  of  prop- 
erty as  aforesaid,  if  either  of  the  sureties  shall 
become  insolvent  pending  the  suit,  new  sureties 
may  be  required  by  the  order  of  the  court,  to  be 
given,  upon  motion,  and  due  proof  thereof. 

7. 

In  suits  in  personam,  no  warrant  of  arrest, 
either  of  the  person  or  property  of  the  defend- 
ant, shall  issue  for  a  sum  exceeding  five  hun- 
dred dollars,  unless  by  the  special  order  of  the 
court, upon  affidavit  or  other  proper  proof  show- 
ing the  propriety  thereof. 

8. 

In  all  suits  in  rem  against  a  ship,  her  tackle, 
sails,  apparel,  furniture,  boats,  or  other  appur- 
tenances, if  such  tackle,  sails, apparel,  furniture, 
boats,  or  other  appurtenances  are  in  the  posses- 
sion or  custody  of  an^  third  person,  the  court 
may,  after  a  due  monition  to  such  third  person, 
and  a  hearing  of  the  cause,  if  any,  why  the 
same  should  not  be  delivered  over,  award  and 
decree  that  the  same  be  delivered  into  the  cus- 
tody of  the  marshal  or  other  proper  officer,  if, 

921 


RULBB  OF  PrACTICB  IN  ADMIBALTT. 


upon  the  hearing,  the  same  is  required  by  law 
and  justice. 

9. 

In  all  cases  of  seizure,  and  in  other  suits  and 
proceedings  in  rem,  the  process,  unless  other- 
wise provided  for  by  statute,  shall  be  by  a  war- 
rant of  arrest  of  the  ship,  goods,  or  other  thing 
to  be  arrested ;  and  the  marshal  shall  thereupon 
arrest  and  take  the  ship,  goods,  or  other  thing 
into  his  possession  for  safe  custody,  and  shall 
cause  public  notice  thereof  and  of  the  time  as- 
signed for  the  return  of  such  process  and  the 
hearing  of  the  cause,  to  be  given  in  such  news 
paper  within  the  district  as  the  district  court 
shall  order;  and  if  there  is  no  newspaper  pub- 
lished therein,  then  in  such  other  public  places 
in  the  district  as  the  court  shall  direct. 

10. 

In  all  cases  where  any  goods  or  other  things 
are  arrested,  if  the  same  are  perishable,  or  are 
liable  to  deterioration,  decay,  or  injury,  by  be- 
ing detained  in  custody  pending  the  suit,  the 
court  may,  upon  the  application  of  either  party, 
in  its  discretion,  order  the  same  or  so  much 
thereof  to  be  sold  as  shall  be  perishable  or  liable 
to  depreciation,  decay,  or  injury;  and  the  pro- 
ceeds, or  so  much  thereof  as  shall  be  a  full  se- 
curity to  satisfy  the  decree,  to  be  brought  into 
court  to  abide  the  event  of  the  suit;  or  the  court 
may,  upon  the  application  of  the  claimant,  or 
der  a  delivery  thereof  to  him,  upon  a  due  ap 
praisement,  to  be  had  under  its  direction,  either 
upon  the  claimant's  depositing  in  court  so  much 
money  as  the  court  shall  order,  or  upon  his  giv- 
ing a  stipulation,  with  sureties,  in  such  sum  as 
the  court  shall  direct,  to  abide  by  and  pay  the 
money  awarded  by  the  final  decree  rendered  by 
the  court,  or  the  appellate  court,  if  any  appeal 
intervenes,  as  the  one  or  the  other  course  shall 
be  ordered  by  the  court. 

11. 

In  like  manner,  where  any  ship  shall  be  ar- 
rested, the  same  may,  upon  the  application  of 
the  claimant,  be  delivered  to  him  upon  a  due 
appraisement,  to  be  had  under  the  direction  of 
the  court,  upon  the  claimant's  depositing  in  court 
so  much  money  as  the  court  shall  order,  or  upon 
his  giving  a  stipulation,  with  sureties,  as  afore- 
said ;  and  if  the  claimant  shall  decline  any  such 
application,  then  the  court  may,  in  its  discre- 
tion, upon  the  application  of  either  part3r,  upon 
due  cause  shown,  order  a  sale  of  such  ship,  and 
the  proceeds  thereof  to  be  brought  into  court 
or  otherwise  disposed  of.  as  it  may  deem  most 
for  the  benefit  of  all  concerned. 

18. 

In  all  suits  by  material  men  for  supplies  or 
repairs,  or  other  necessaries,  the  libelant  may 
proceed  against  the  ship  and  freight  in  rem,  or 
against  the  master  or  owner  alone  in  personam. 

18. 

In  all  suits  for  mariners'  wages,  the  libelant 
may  proceed  against  the  ship,  freight,  and 
ma8ter,or  against  the  ship  and  freight,  or  against 
the  owner  or  the  master  alone  in  personam, 

14. 

In  all  suits  for  pilotage  the  libelant  may  pro- 
ceed against  the  ship  and  master,  or  against  the 
ship,  or  against  the  owner  alone  or  the  master 
alone  in  personam, 
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16. 

In  all  suits  for  damage  by  collision,  the  libel- 
ant may  proceed  against  the  ship  and  master, 
or  against  the  ship  alone  or  against  the  master 
or  the  owner  alone  in  personam, 

16. 

In  all  suits  for  an  assault  or  beating  on  the 
high  seas,  or  elsewhere  within  the  admiralty 
and  maritime  jurisdiction,  the  suit  shall  be  in 
personam  only. 

In  all  suits  against  the  ship  or  freight,  founded 
upon  a  mere  niaritirae  hypothecation,  either  ex- 
press or  implied,  of  the  master,  for  moneys 
taken  up  in  a  foreign  port  for  supplier  or  re- 
pairs or  other  necessaries  for  the  voyage,  with- 
out any  claim  of  marine  interest,  the  libelaDt 
may  proceed  eii  her  in  rem  or  against  the  master 
or  the  owner  alone  in  personam. 

18. 

In  all  suits  on  bottomry  bonds,  properly  80 
called,  the  suit  shall  be  in  rem  only  against  the 
property  hypothecated,  or  the  proceeds  of  the 
property,  in  whosesoever  hands  the  same  may 
be  found,  unless  the  master  has,  without  au- 
thority, given  the  bottomry  hood,  or  by  bis 
fraud  or  misconduct  has  avoided  the  same,  or 
has  subtracted  the  property,  or  unless  the  owner 
has,  by  his  own  misconduct  or  wrong,  lost  or 
subtracted  the  property,  in  which  latter  cases 
the  suit  may  be  in  personam  against  the  wrong- 
doer. 

19. 

In  all  suits  for  salvage,  the  suit  may  be  in 
rem  against  the  property  saved,  or  the  proceeds 
thereof,  or  in  personam  against  the  party  at 
whose  request  and  for  whose  benefit  the  salvage 
service  has  been  performed. 

20. 

In  all  petitory  and  posse&sory  suite  betwefo 
part  owners  or  adverse  proprietors,  or  by  the 
owners  of  a  ship,  or  the  majority  thereof, 
afirainst  the  master  of  a  ship,  for  the  asoertaio- 
ment  of  the  title  and  delivery  of  the  possession, 
or  for  the  possession  only,  or  by  one  or  more 
part  owners  against  the  others  to  obtain  set-urity 
for  the  return  of  the  ship  from  any  voyage  un- 
dertaken without  their  consent,  or  byoneor 
more  part  owners  against  the  others  to  obtain 
possession  of  the  ship  for  any  voyage,  upon 
giving  security  for  the  safe  return  thereof,  the 
process  shall  be  by  an  arrest  of  the  ship,  and 
by  a  monition  to  the  adverse  party  or  parties  to 
appear  and  make  answer  to  the  suit. 

81. 

In  all  cases  of  a  final  decree  for  the  payment 
of  money,  the  libelant  shall  have  a  wht  of  ex- 
ecution, in  the  nature  of  a  fieri  fajwu,  com- 
manding the  marshal  or  his  deputy  to  levy  and 
collect  the  amount  thereof  out  of  the  goods 
and  chattels,  lands  and  tenements,  or  other  real 
estate,  of  the  defendants  or  stipulators. 

88. 

All  informations  and  libels  of  iaformatioa 
upon  seizures  for  any  breach  of  the  revenue, 
or  navigation,  or  other  laws  of  the  United 
States,  shall  state  the  place  of  seizure,  wheihrr 
it  be  on  land  or  on  the  high  seas,  or  on  naviga- 
ble waters  within  the  admiralty  and  mariiirne 
jurisdiction  of  the  United  States,  and  the  dis- 
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trict  within  wliich  the  property  is  brought  and 
where  it  then  is.  The  informtttion  or  libel  of 
information  shall  also  propound  in  distinct  ar- 
ticles the  matters  relied  on  as  grounds  or  causes 
of  forfeiture,  and  aver  the  same  to  be  contrary 
to  the  form  of  the  statute  or  statutes  of  the 
United  States  in  sucli  case  provided,  as  the  case 
may  require,  and  shall  conclude  with  a  prayer 
of  due  process  to  enforce  the  forfeiture,  and  to 
give  notice  to  all  persons  concerned  in  interest 
to  appear  and  show  cause  at  the  return  day  of 
the  process  why  the  forfeiture  should  not  be 
decreed. 

28. 

All  libels  in  instance  causes,  civil  or  maritime, 
shall  state  the  nature  of  the  cause;  as,  for  ex 
ample,  that  it  is  a  cause,  civil  and  maritime,  of 
contract,  or  of  tort  or  damage,  or  of  salvage, 
or  of  possession,  or  otherwise,  as  the  case  may 
be;  and,  if  the  libel  be  in  rem,  that  the  prop 
erty  is  within  the  district;  and,  If  in  personam, 
tne  names  and  occupations  and  places  of  resi- 
dence of  the  parties.  The  libel  shall  also  pro- 
pound and  articulate  in  distinct  articles  the 
various  allegations  of  fact  upon  which  the 
libelant  relies  in  support  of  his  suit,  so  that 
the  defendant  may  be  enabled  to  answer  dis 
tinctly  and  separately  the  several  matters  con- 
tainea  in  each  article:  and  it  shall  conclude 
with  a  prayer  of  due  process  to  enforce  his 
rights,  in  rem  or  in  permnam  (as  the  case  may 
require),  and  for  such  relief  and  redress  as  the 
court  is  competent  to  give  in  the  premises.  And 
the  libelant  may  further  require  the  defend- 
ant to  answer  on  oath  all  interrogatories  pro 
pounded  by  hiro  touching  all  and  singular  the 
allegations  in  the  libel  at  Uie  close  or  conclusion 
thereof. 

24. 

In  all  informations  and  libels  in  causes  of 
admiralty  and  maritime  jurisdiction,  amend- 
ments in  matters  of  form  may  be  made  at  any 
time,  on  motion  to  the  court,  as  of  course.  And 
new  counts  may  be  filed,  and  amendments  in 
matters  of  substance  may  be  made,  upon  mo 
tion,  at  any  time  before  the  final  decree,  upon 
Buch  terms  as  the  court  shall  impose.  And 
where  any  defect  of  form  is  set  down  by  the 
defendant  upon  special  exceptions,  and  is  al- 
lowed, the  court  may,  in  granting  leave  to 
amend,  impose  terms  upon  the  libelant. 

26. 

In  all  cases  of  libels  in  personam,  the  court 
may,  in  its  discretion,  upon  the  appearance  of 
the  defendant,  where  no  bail  has  been  taken, 
and  no  attachment  of  property  has  been  made 
to  answer  the  exigency  of  the  suit,  require  the 
defendant  to  give  a  stipulation,  with  sureties, 
in  such  sum  as  the  court  shall  direct,  to  pay  all 
costs  and  expenses  which  shall  be  awarded 
against  him  in  the  suit,  upon  the  final  adjudi- 
cation thereof,  or  by  any  interlocutory  order  in 
the  progress  of  the  suit. 

26. 

In  suits  in  rem,  the  party  claiming  the  prop 
erty  shall  verify  his  claim  on  oath  or  solemn 
affirmation,  stating  that  the  claimant  bv  whom 
or  on  whose  behalf  the  claim  is  made  is  the 
true  and  bona  fide  owner,  and  that  no  other  per- 
son is  the  owner  thereof.  And  where  the  claim 
is  pat  in  by  an  agent  or  consignee,  he  shall  also 


make  oath  that  he  is  duly  authorized  thereto 
by  the  owner;  or  if  the  properly  he,  at  the  time 
of  the  arrest,  in  the  possef^sion  of  the  master  of  a 
ship,  that  he  is  the  lawful  bailee  thereof  for  the 
owner.  And,  upon  putting  in  such  claim,  the 
claimant  shall  file  a  stipulation,  with  sureties, 
in  such  sums  as  the  court  shall  direct,  for  the 
payment  of  all  costs  and  expenses  which  shall 
be  awarded  against  him  by  the  final  decree  of 
the  court,  or,  upon  an  appeal,  by  the  appellate 
court, 

27, 

In  all  libels  in  causes  of  civil  and  maritime 
jurisdiction,  whether  in  rem  or  in  personam, 
the  answer  of  the  defendant  to  the  allegations 
in  the  libel  shall  be  on  oath  or  solemn  affirma- 
tion; and  the  answer  shall  be  full  and  explicit 
and  distinct  to  each  separate  article  and  sep- 
arate allegation  in  the  libel,  in  the  same  order 
as  numbered  in  the  libel,  and  shall  also  answer 
in  like  manner  each  interrogatory  propounded 
at  the  close  of  the  libel.* 

28. 

The  libelant  may  except  to  the  sufficiency, 
or  fullness,  or  distinctness,  or  relevancy  of  the 
answer  to  the  articles  and  interrogatories  in  the 
libel;  and,  if  the  court  shall  adjudge  the  same 
exceptions,  or  any  of  them,  to  be  good  and 
valid,  the  court  shall  order  the  defendant  forth- 
with, within  such  time  as  the  court  shall  direct, 
to  answer  the  same,  and  may  further  order  the 
defendant  to  pay  such  costs  as  the  court  shall 
adjudge  reasonable. 

29. 

If  the  defendant  shall  omit  or  refuse  to  make 
due  answer  to  the  ]il)el  upon  the  return  day  of 
the  process,  or  other  day  assigned  by  the  court, 
the  court  shall  pronounce  him  to  be  in  contu- 
macy and  default;  and  thereupon  the  libel  shall 
be  adjudged  to  be  taken  pro  confesso  against 
him.  and  the  court  shall  proceed  to  hear  the 
cause  ex  parte,  and  adjudge  therein  as  to  law 
and  justice  shall  appertain.  But  the  court  may, 
in  its  discretion,  set  aside  the  default,  and,  up- 
on the  application  of  the  defendant,  admit  him 
to  make  answer  to  the  libel,  at  any  time  before 
the  final  hearing  and  decree,  upon  his  payment 
of  all  the  costs  of  tlie  suit  up  to  the  time  of 
granting  leave  therefor. 

80. 

In  all  cases  where  the  defendant  answers,  but 
does  not  answer  fully  and  explicitly  and  dis- 
tinctly to  all  the  matters  in  any  article  of  the 
libel,  and  exception  is  taken  thereto  by  the 
libelant,  and  the  exception  is  allowed,  the  court 
may.  by  attachment,  compel  the  defendant  to 
make  further  answer  thereto,  or  may  direct  the 
matter  of  the  exception  to  be  taken  proconfenso 
against  the  defendant,  to  the  full  purport  and 
effect  of  the  article  to  which  it  purports  to  an- 
swer, and  as  if  no  answer  had  been  put  in 
thereto. 

81. 

The  defendant  may  object,  by  his  answer,  to 
answer  any  allegation  or  interrogatory  con- 
tained in  the  libel  which  will  expose  him  to 
any  prosecution  or  punishment  for  crime,  or 
for  any  penalty  or  any  forfeiture  of  his  prop- 
erty for  any  penal  offense. 


*Vide  post^  49th  rule,  page  fiS5. 


928 


Bulks  ov  Pba.oticb  in  ADiftRA.LTT. 


88. 

The  defendant  shall  have  a  right  to  require 
the  personal  answer  of  the  libelant  upon  oath 
or  solemn  affirmation  to  any  interrogatories 
which  he  may,  at  the  close  of  his  answer,  pro- 
pound to  the  libelant  touching  any  matters 
charged  in  the  libel,  or  touching  any  matter  of 
defense  set  up  in  the  answer,  subject  to  the  like 
exception  as  to  matters  which  shall  expose  the 
libelant  to  any  prosecution  or  punishment,  or 
forfeiture,  as  is  provided  in  the  thirty -first  rule. 
In  default  of  due  answer  by  the  libelant  to  such 
interroffatories,  the  court  may  adjudge  the  libel- 
ant to  be  in  default,  and  dismiss  the  libel,  or 
may  compel  his  answer  in  the  premises,  by* at- 
tachment, or  take  the  subject-matter  of  the  in- 
terrogatory 1^0  eonfeiao  in  favor  of  the  defend- 
ant, as  the  court,  m  its  discretion,  shall  deem 
most  fit  to  promote  public  justice. 

88. 

Where  either  the  libelant  or  the  defendant  is 
out  of  the  country,  or  unable,  from  sickness  or 
other  casualty,  to  make  an  answer  to  any  inter- 
rogatory on  oath  or  solemn  affirmation  at  the 
?)roper  time,  the  court  majr,  in  its  discretion,  in 
urtherance  of  the  due  administration  of  justice, 
dispense  therewith,  or  may  award  a  commission 
to  take  the  answer  of  the  defendant  when  and 
as  soon  as  it  may  be  practicable. 

84. 

If  any  third  person  shall  intervene  in  any 
cause  of  admiralty  and  maritime  jurisdiction  in 
rem  for  his  own  interest,  and  he  is  entitled,  ac- 
cording to  the  cause  of  admiralty  proceeding, 
to  be  neard  for  his  own  interest  therein,  ne 
shall  propound  the  matter  in  suitable  allega- 
tions, to  which,  if  admitted  by  the  court,  the 
other  party  or  parties  in  the  suit  may  be  re- 
quired, by  order  of  the  court,  to  make  due  an- 
swer; and  such  further  proceedings  shall  be 
had  and  decree  rendered  by  the  court  therein 
as  to  law  and  justice  shall  appertain.  But 
every  such  intervenor  shall  be  required,  upon 
fihng  his  allegations,  to  give  a  8tipulation,with 
sureties,  to  abide  by  the  final  decree  rendered 
in  the  cause,  and  to  pay  all  such  costs  and  ex- 
penses and  damages  as  shall  be  awarded  by  the 
court  upon  the  final  decree,  whether  it  is  ren- 
dered in  the  original  or  appellate  court. 

86. 

The  stipulations  required  by  the  last  preced- 
ing rule,  or  on  appeal,  or  in  any  other  admi- 
ralty or  maritime  proceeding,  shall  be  given 
and  taken  in  the  manner  prescribed  by  rule 
fifth  as  amended. 

86. 

Exceptions  may  be  taken  to  any  libel,  allega- 
tion, or  answer  for  surplusage,  irrelevancy,  im- 
pertinence, or  scandal;  and  if,  upon  reference  to 
a  master,  the  exception  shall  be  reported  to  be 
so  objectionable,  and  allowed  by  the  court,  the 
matter  shall  be  expunged,  at  the  cost  and  ex- 
pense of  the  party  in  whose  libel  or  answer  the 
same  is  found. 

87. 

In  cases  of  foreign  attachment,  the  garnishee 
shall  be  required  to  answer  on  oath  or  solemn 
affirmation  as  to  the  debts,  credits,  or  effects  of 
the  defendant  in  his  hands,  and  to  such  inter- 
rogatories touching  the  same  as  may  be  pro- 
pounded by  the  libelant;  and  if  he  shall  refuse 
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or  neglect  so  to  do,  the  court  may  award  com- 
pulsory process  in  pentonam  against  him.  If 
he  admits  any  debts,  credits,  or  effects,  the  same 
shall  be  held  in  his  hands,  liable  to  answer  the 
exigency  of  the  suit. 

88. 

In  cases  of  mariners'  wa^,  or  bottomry,  or 
salvage,  or  other  proceedings  in  rem,  where 
freight  or  other  proceeds  of  property  are  at- 
tached to  or  are  bound  by  the  suit,  which  are 
in  the  hands  or  possession  of  any  person,  the 
court  may,  upon  due  application,  by  pecHkm 
of  the  party  interested,  require  the  party 
charged  with  the  possession  thereof  to  appev 
and  show  cause  why  the  same  should  not  be 
brought  into  court  to  answer  the  exigency  of 
the  suit;  and  if  no  sufficient  cause  be  shown, 
the  court  may  order  the  same  to  be  brought 
into  court  to  answer  the  exigency  of  the  suit, 
and.  upon  failure  of  the  party  to  comply  with 
the  order,  may  award  an  attachment,  or  other 
compulsive  process. to  compel  obedience  thereto. 

89. 

If,  in  any  admiralty  suit,  the  libelant  diall 
not  appear  and  prosecute  his  suit,  according  to 
the  course  and  orders  of  the  court,  he  shall  be 
deemed  in  default  and  contumacy;  and  the 
court  may,  upon  the  application  of  the  defend- 
ant, pronounce  the  suit  to  be  deserted,  and  the 
same  may  be  dismissed  with  costs. 

40. 

The  court  may,  in  its  discretion,  upon  the 
motion  of  the  defendant  and  the  payment  of 
costs,  rescind  the  decree  in  any  suit  in  which, 
on  account  of  his  contumacy  and  default,  the 
matter  of  the  libel  shall  have  been  decreed 
against  him,  and  grant  a  rehearing  thereof  at 
any  time  within  ten  days  after  the  decree  has 
been  entered,  the  defendant  submitting  to  such 
further  orders  and  terms  in  the  premises  as  the 
court  may  direct. 

41. 

All  sales  of  property  under  any  decree  of  ad- 
miralty shall  be  made  by  the  marshal  or  his 
deputy,  or  other  proper  officer  assigned  by  the 
court,  where  the  marshal  is  a  party  in  interest 
in  pursuance  of  the  orders  of  the  court:  and 
the  proceeds  thereof,  when  sold,  shall  be  forth- 
with paid  into  the  registry  of  the  court  by  the 
officer  making  the  sale,  to  be  disposed  of  by 
the  court  according  to  law. 

48. 

All  moneys  paid  into  the  registry  of  the  conn 
shall  be  deposited  in  some  bank  designated  by 
the  court,  and  shall  be  so  deposited  in  the  name 
of  the  court,  and  shall  not  be  drawn  out,  ex- 
cept by  a  check  or  checks,  signed  by  a  Jodge  of 
the  court  and  countersigned  by  the  clerk,  stat- 
ing on  whose  account  and  for  whose  nae  it  is 
drawn,  and  in  what  suit  and  out  of  what  fand 
in  particular  it  is  paid.  The  clerk  sliall  keep  a 
regular  book,  containing  a  memorandam  and 
copy  of  all  the  checks  so  drawn  and  the  date 
thereof. 

48. 

Anjr  person  having  an  interest  in  any  pro- 
ceeds in  the  registry  of  the  court  atiaU  have  a 
right,  by  petition  and  summary  proceeding,  u> 
intervene  pro  iniereMe  §uo  for  a  delivery  thereof 
to  him;  and  upon  due  notice  to  the  advene 
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parties,  if  any,  the  court  shall  and  may  proceed 
summarily  to  hear  and  decide  thereon,  and  to 
"decree  therein  according  to  law  and  Justice. 
And  if  such  petition  or  claim  shall  he  deserted, 
or,  upon  a  hearing,  he  dismissed,  the  court  may. 
in  its  discretion,  award  costs  against  the  peti- 
tioner in  favor  of  the  adverse  party. 

44. 

In  cases  where  the  court  shall  deem  it  expedi- 
•ent  or  necessary  for  the  purposes  of  justice,  the 
<court  may  refer  any  matters  arising  in  the  prog- 
ress of  the  suit  to  one  or  more  commissioners, 
to  be  appointed  by  the  court,  to  hear  the  par- 
ties and  malie  report  therein.  And  such  com- 
missioner or  commissioners  shall  have  and  pos- 
sess all  the  powers  in  the  premises  which  are 
usually  given  to  or  exercised  by  masters  in 
•chancery  in  reference  to  them,  including  the 
power  to  administer  oaths  to  and  to  examine  the 
parties  and  witnesses  touching  the  premises. 

46. 

All  appeals  from  the  district  to  the  circuit 
•court  must  be  made  while  the  court  is  sitting, 
or  within  such  other  period  as  shall  be  desig- 
nated by  the  district  court  bv  its  general  rules, 
•or  by  an  order  specially  maae  in  the  particular 
«uit;  or  in  case  no  such  rule  or  order  bt  made, 
then  within  thirty  days  from  tlie  rendering  of 
the  decree. 

46. 

In  all  cases  not  provided  for  by  the  forego- 
ing rules,  the  district  and  circuit  courts  are  to 
regulate  the  practice  of  the  said  courts  respect- 
ively, in  such  manner  as  the^  shall  deem  most 
•expedient  for  the  due  administration  of  justice 
in  suits  in  admiralty. 

47. 

In  all  suits  in  personam,  where  a  simple  war- 
rant of  arrest  issues  and  is  executed,  bail  shall 
be  taken  by  the  marshal,  and  the  court  in  those 
•cases  only  in  which  it  is  required  by  the  laws 
of  the  Slate  where  an  arrest  is  made  upon  simi- 
lar or  analogous  process  issuing  from  the  State 
courts. 

And  imprisonment  for  debt,  on  process  issu- 
ing out  of  the  admiralty  court,  is  abolished  in 
M  cases  where,  by  the  laws  of  the  State  in  which 
the  court  is  held,  imprisonment  for  debt  has 
been,  or  shall  be  hereafter,  abolished,  upon 
similar  or  analogous  process  issuing  from  a  State 
•court. 

48. 

The  twenty-seventh  rule  shall  not  apply  to 
cases  where  the  sum  or  value  in  dispute  does 
not  exceed  fifty  dollars,  exclusive  of  costs,  un- 
less the  district  court  shall  be  of  opinion  that 
the  proceedings  prescribed  bv  that  rule  are  nec- 
essary for  the  purposes  of  Justice  in  the  case 
before  the  court. 

All  rules  and  parts  of  rules  heretofore  adop- 
ted, inconsistent  with  this  order,  are  hereby  re- 
pealed and  annulled. 

49. 

Further  proof,  taken  in  a  circuit  court  upon 
an  admirahty  appeal,  shall  be  by  deposition, 
taken  before  some  commissioner  appointed  by 
a  circuit  court,  pursuant  to  the  Acts  of  Con- 
gres  in  that  behalf,  or  before  some  officer  au- 
thorized to  take  depositions  by  the  80th  section 
of  the  Act  of  Congress  of  the  24th  of  September, 
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1789,  upon  an  oral  examination  and  cross-ex- 
amination, unless  the  court  in  which  such  ap- 
peal shall  be  pending,  or  one  of  the  Judges 
thereof,  shall,  upon  motion,  allow  a  commission 
to  issue  to  take  such  depositions  upon  written 
interrogatories  and  cross-interrogatories.  When 
such  deposition  shall  be  taken  by  oral  exami- 
nation, a  notification  from  the  magistrate  before 
whom  it  is  to  be  taken,  or  from  the  clerk  of  the 
court  in  which  such  appeal  shall  be  pending,  to 
the  adverse  party,  to  be  present  at  the  taking 
of  the  same,  and  to  put  interrogatories,  if  he 
think  fit.  shall  be  served  on  the  adverse  party 
or  his  attorney,  allowing  time  for  their  attendf- 
ance  after  being  notified  not  less  than  twenty- 
four  hours,  and,  in  addition  thereto,  one  day, 
Sundays  exclusive,  for  every  twenty  miles' 
travel;  provided,  that  the  court  in  which  such 
appeal  may  be  pending,  or  either  of  the  Judges 
thereof,  may,  upon  motion,  increase  or  diminish 
the  length  of  notice  above  required. 

60. 

When  oral  evidence  shall  be  taken  down  by 
the  clerk  of  the  district  court,  pursuant  to  the 
above  mentioned  section  of  the  Act  of  Congress, 
and  shall  be  transmitted  to  the  circuit  court,  the 
same  may  be  used  in  evidence  on  the  appeal, 
saving  to  each  party  the  right  to  take  the  depo- 
sitions of  the  same  witnesses,  or  either  of  them, 
if  he  should  so  elect. 

61. 

When  the  defendant,  in  his  answer,  alleges 
new  facts,  these  shall  be  considered  as  denied 
by  the  libelant,  and  no  replication,  general  or 
special,  shall  be  allowed.  But  within  such  time 
after  the  answer  is  filed  as  shall  be  fixed  by  the 
district  court,  either  by  general  rule  or  by  spe- 
cial order,  the  libelant  may  amend  his  libel  so 
as  to  confess  and  void,  or  explain  or  add  to,  the 
new  matters  set  forth  in  the  answer;  and  within 
such  time  as  may  be  fixed,  in  like  manner,  the 
defendant  shall  answer  such  amendments. 

68. 

The  clerks  of  the  district  courts  shall  make 
up  the  records  to  be  transmitted  to  the  circuit 
courts  on  appeals,  so  that  the  same  shall  contain 
the  following: 

1.  The  stjfle  of  the  court. 

2.  The  names  of  the  parties,  setting  forth  the 
original  parties,  and  those  who  have  become 
parties  before  the  appeal,  if  any  change  has 
taken  place. 

8.  If  bail  was  taken,  or  property  was  attached 
or  arrested,  the  process  or  the  arrest  or  attach- 
ment and  the  service  thereof;  all  bail  and  stipu- 
lations; and.  if  any  sale  has  been  made,  the 
orders,  warrants,  and  reports  relating  thereto. 

4.  The  libel,  with  exhibits  annexed  thereto. 

6.  The  pleadings  of  the  defendant,  with  the 
exhibits  annexed  thereto. 

6.  The  testimony  on  the  part  of  the  libelant, 
and  any  exhibits  not  annexed  to  the  libel. 

7.  Tne  testimony  on  the  part  of  the  defend- 
ant, and  any  exhibits  not  annexed  to  his  plead- 
ings. 

8.  Any  order  of  the  court  to  wldch  exception 
was  maae. 

9.  Any  report  of  an  assessor  or  assessors,  if 
excepted  to,  with  the  orders  of  the  court  re- 
specting the  same,  and  the  exceptions  to  the  re- 
port.   If  the  report  was  not  excepted  to,  only 
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the  fact  that  a  reference  was  made,  and  so  much 
of  the  report  as  shows  what  results  were  arrived 
at  by  the  assessor,  are  to  be  stated. 

10.  The  final  decree. 

11.  The  prayer  for  an  appeal,  and  the  action 
of  the  diBlrict  court  thereon:  and  no  reasons  of 
appeal  shall  be  filed  or  inserted  in  the  transcript. 

The  following  shall  be  omitted: 

1.  The  continuances. 

2.  All  motions,  rules,  and  orders  not  excepted 
to  which  are  merely  preparatory  for  trial. 

8.  The  commissions  to  take  depositions,  no- 
tices therefor,  their  captions,  and  certificates 
of  their  being  sworn  to,  unless  some  exception 
to  a  dep>osition  in  the  district  court  was  founded 
on  some  one  or  more  of  these:  in  which  case,  so 
much  of  cither  of  them  as  may  be  involved  in 
the  exception  shall  be  set  out.  In  all  other  cases 
it  shall  be  sufficient  to  ^ve  the  name  of  the  wit- 
ness, and  to  copy  the  interrogatories  and  an- 
swers, and  to  state  the  name  of  the  commis- 
sioner, and  the  place  where  and  the  date  when 
the  deposition  was  sworn  to:  and,  in  copying  all 
depositions  taken  on  interrogatories,  the  answer 
shall  be  inserted  immediately  following  the 
question.   * 

3.  The  clerk  of  the  district  court  shall  page 
the  copy  of  the  record  thus  made  up,  and  shall 
made  an  index  thereto,  and  he  shall  certify  the 
entire  document,  at  the  end  thereof,  under  the 
seal  of  the  court,  to  be  a  transcript  of  the  record 
of  the  district  court  in  the  cause  named  at  the 
beginning  of  the  copy  made  up  pursuant  to  this 
rule;  and  no  other  certificate  of  the  record  shall 
be  needful  or  inserted. 

3.  Hereafter,  in  making  up  the  record  to  be 
transmitted  to  the  circuit  court  on  appeal,  the 
clerk  of  the  district  court  shall  omit  therefrom 
any  of  the  pleading,  testimony.or  exhibits  which 
the  parties  by  their  proctors  shall  by  written 
stipulation  agree  may  be  omitted;  and  such 
stipulation  shall  be  certified  up  with  the  record. 

68. 

Whenever  a  cross-libel  is  filed  upon  any 
counter-claim,  arising  out  of  the  same  cause  of 
action  for  which  the  original  libel  was  filed,  the 
respondents  in  the  cross-libel  shall  give  security 
in  the  usual  amount  and  form,  to  respond  in 
damages,  as  claimed  in  said  cross  libel,unless  the 
court,  on  cause  shown,  shall  otherwise  direct; 
and  all  proceedings  up)on  the  original  libel  shall 
be  stayed  until  such  security  shall  be  given. 

Supplementary  rules  of  practice  in  admiralty, 
tinder  the  Act  of  March  8, 1851,  entitled  **  An 
Act  to  Limit  the  Liability  of  Shipowners,  and 
for  Other  Purposes." 

54. 

When  any  ship  or  vessel  shall  be  libeled,  or 
the  owner  or  owners  thereof  shall  be  sued,  for 
any  embezzlement,  loss,  or  destruction  by  the 
master,  officers,  mariners,  passengers,  or  any 
other  person  or  persons,  of  any  property,  goods, 
or  merchandise,  shipped  or  put  on  board  of  such 
ship  or  vessel,  or  for  any  loss,  damage,  or  in- 
jury by  collision,  or  for  any  act,  matter,  or 
thing,  loss,  damage,  or  forfeiture  done,  occa- 
sioned.or  incurred,  without  the  privity|Or  knowl- 
edge of  such  owner  or  owners,  and  he  or  they 
shall  desire  to  claim  the  benefit  of  limitation 
of  liability  provided  for  in  the  3d  and  4th 
sections  of  the  said  Act  above  recited,  the  said 
owner  or  owners  shall  and  may^  file  a  libel  or 

926 


petition  in  the  proper  district  court  of  the  Unti- 
ed States,  as  hereinafter  specified,  setting  forth 
the  facts  and  circumstances  on  which  such  lim- 
itation of  liability  is  claimed, and  praying  proper 
relief  in  that  behalf;  and  thereupon  said  court, 
having  caused  due  appraisement  to  be  had  of 
the  amount  or  value  of  the  interest  of  said  owner 
or  owners,  respectively,  in  such  ship  or  vessel, 
and  her  freight,  for  the  voyage,  shall  make  an 
order  for  the  payment  of  the  same  into  court, 
or  for  the  giving  of  a  stipulation,  with  sureties, 
for  payment  thereof  into  court  whenever  the 
same  shall  be  ordered;  or.  if  the  said  owner  or 
owners  shall  so  elect,  the  said  court  shall,  with- 
out such  appraisement,  make  an  order  for  the 
transfer  by  him  or  them  of  his  or  their  interest 
in  such  vessel  and  freight,  to  a  trustee  to  be 
appointed  by  the  court  under  the  4th  section 
of  said  Act;  and,  upon  compliance  with  such 
order,  the  said  court  shall  issue  a  monition 
against  all  persons  claiming  damages  for  any 
such  embezzlement,  loss,  destruction,  damage, 
or  injury,  citing  them  to  appear  before  the  said 
court  and  make  due  proof  of  their  respective 
claims  at  or  before  a  certain  time  to  be  named 
in  said  writ,  not  less  than  three  months  from 
the  issuing  of  the  same;  and  public  notice  of 
such  monition  shall  be  given  as  in  other  ca.ses, 
and  such  further  notice  re-served  through  the 
postoffice,  or  otherwise,  as  the  court,  in  its  dis- 
cretion, may  direct;  and  the  said  court  shall 
also,  on  the  application  of  the  said  owner  or 
owners,  make  an  order  to  restrain  the  further 
prosecution  of  all  and  any  suit  or  suits  against 
said  owner  or  owners  in  respect  of  any  such 
claim  or  claims. 

55. 

Proof  of  all  claims  which  shall  be  presented 
in  pursuance  of  sud  monition  shall  be  made  be- 
fore a  commissioner,  to  be  designated  by  the 
court,  subject  to  the  right  of  any  person  mier- 
ested  to  question  or  controvert  the  same;  and, 
upon  the  completion  of  said  proofs,  the  com- 
missioner shall  make  report  of  the  claims  so 
proven,  and  upon  confirmation  of  said  report, 
after  hearing  any  exceptions  thereto, the  moneys 
paid  or  secured  to  be  paid  into  court  as  afore- 
said, or  the  proceeds  of  said  ship  or  vessel  and 
freight  (after  paj^ment  of  costs  and  expenses:), 
shall  be  divided  pro  rata  amongst  the  several 
claimants,  in  pioportion  to  the  amount  of  their 
respective  claims,  duly  proved  and  confirmed 
as  aforesaid,  saving,  however,  to  all  parties  any 
priority  to  which  they  may  be  legally  entitled. 

66. 

In  the  proceedings  aforesaid,  the  said  owner 
or  owners  shall  be  at  liberty  to  contest  his  or 
their  liability,  or  the  liability  of  said  ship  or 
vessel  for  said  embezzlement,  loss,  destruction, 
damage,  or  injury  (independently  of  the  limita- 
tion or  liability  claimed  under  said  Act),  provided 
that,  in  his  of  their  Ubel  or  petition,  he  or  ihey 
shall  state  the  facts  and  circumstances  by  rea- 
son of  which  exemption  from  liability  is  claim- 
ed ;  and  any  person  or  persons  claiming  dam- 
ages as  aforesaid,  and  who  shall  have  presented 
his  or  their  claim  to  the  commissioner  under 
oath,  shaJl  and  may  answer  such  libel  or  peti- 
tion, and  contest  the  right  of  the  owner  or 
owners  of  said  ship  or  vessel,  either  to  an  ex- 
emption from  liability,  or  to  a  limitation  of  ni- 
hility under  the  said  Act  of  CongresSp  or  both. 
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67. 

The  said  libel  or  petition  shall  be  filed  and 
the  said  proc^dings  had  in  any  district  court 
of  the  United  States  in  which  said  ship  or  ves- 
sel may  be  libeled  to  answer  for  any  such  em- 
bezzlement, loss,  destruction,  damage,or  injury; 
or,  if  the  said  ship  or  vessel  be  not  libeled,  then 
in  the  district  court  for  any  district  in  which 
the  said  owner  or  owners  may  be  sued  in  that 
behalf.  If  the  ship  have  already  been  libeled 
and  sold,  the  proceeds  shall  represent  the  same 
for  the  purposes  of  these  rules. 

68. 

All  the  preceding  rules  and  regulations  for 
proceeding  in  cases  where  the  owner  or  owners 
of  a  ship  or  vessel  shall  desire  to  claim  the  ben- 
efit of  limitation  of  liability  provided  for  in  the 
Act  of  Congress  in  that  behalf,  shall  apply  to 
the  circuit  court  of  the  United  States  where' such 
cases  are  or  shall  be  pending  in  said  courts  upon 
appc»il  from  the  district  courts. 

69. 

In  a  suit  for  damage  by  collision,  if  the  claim- 
ant of  any  vessel  proceeded  against,  or  anv  re- 
spondent proceed^  against  in  personam,  shall, 
by  petition,  on  oath,  presented  before  or  at  the 
time  of  answering  the  libel,  or  within  such  fur- 


ther time  as  the  court  may  allow,  and  contain- 
ing suitable  allegations  showing  fault  or  negli- 
gence in  anv  other  vessel  contributing  to  the 
same  collision,  and  the  particulars  thereof,  and 
that  such  other  vessel  or  any  other  party  ought 
to  be  proceeded  against  in  the  same  suit  for 
such  damage,  pray  that  process  be  issued 
against  such  vessel  or  party  to  that  end,  such 
process  may  be  issued,  and,  if  duly  served,  such 
suit  shall  proceed  as  if  such  vessel  or  party  had 
been  originally  proceeded  against;  the  other 
parties  in  the  suit  shall  answer  the  petition;  the 
claimant  of  such  vessel  or  such  new  party  shall 
answer  the  libel;  and  such  further  proceedings 
shall  be  had  and  decree  rendered  by  the  court 
in  the  suit  as  to  law  and  justice  shall  appertain. 
But  every  such  petitioner  shall,  upon  filing  hia 
petition,  give  a  stipulation,  with  sufficient  sure- 
ties, to  pay  to  the  libelant  and  to  any  claimant 
or  new  party  brought  in  by  virtue  of  such  proc- 
ess, all  such  costs,  damages,  and  expenses  as 
shall  be  awarded  against  the  petitioner  by  the 
court  upon  the  final  decree,  whether  rendered 
in  the  original  or  appellate  court;  and  any  such 
claimant  or  new  party  shall  give  the  same  bonds 
or  stipulations  which  are  required  in  like  cases 
from  parties  brought  in  under  process  issued  on 
the  prayer  of  a  libelant. 
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FOUR    VOLUMES    CONTAINED    IN    THIS    BOOK. 

78,  79,  80,   81. 


ABANDONED  AND  CAPTURED 
PROPERTY  ACT. 

1.  By  the  alModoned  and  oaptured  property  Act 
no  tttfes  were  devested  in  the  Insurirent  States  un- 
less Inpursuanoe  of  a  judgment  rendered  after  due 
legal  proceedings,  except  property  used  in  actual 
hostilities. 

U,  8.  V.  Klein,  fflO 

2.  The  Government  by  that  Act  constituted  Itself 
the  trustee  for  those  who  are  entitled  to  the  pro- 
ceeds of  oaptured  and  abandoned  property,  with 
the  exception  above  stated. 

Idem,  510 

8.  The  restoration  of  the  proceeds  became  the  ab- 
solute right  of  persons  pardoned  by  the  President, 
on  application  within  two  years  from  the  dose  or 
the  war. 

idem,  510 

Armst/rono  v.  U,  S.,  614 

Pargoud  v.  U,  S.,  646 

4.  The  proviso  in  the  geaeral  appropriation  Act 

of  1870,  which  assumes  to  annul  the  effect  of  the 

President's  pardon,  in  claims  in  the  Court  of  Claims, 

can  have  no  such  effect. 

U.  8.  V,  Klein,  510 

6.  The  President's  pardon  of  Dec.  26, 1868.  relieved 
claimants  under  said  Act  from  proof  of  adhesion  to 
the  United  States,  during  the  late  civil  war. 

Pargmid  v.  U.  S..  646 

6.  Under  the  abandoned  and  captured  property 
Act  the  right  to  recover  is  made  out  by  proof  of 
ownership  of  the  abandoned  or  captured  property, 
of  right  to  the  proceeds,  and  of  the  fact  that  the 
owner  gave  no  aid  or  comfort  to  the  rebellion. 

Oorroflu.  U.S.,  565 

7.  The  ownership  to  be  proved  is  that  which  ex- 
isted at  Ihe  time  of  capture  or  abandonment,  and 
the  right  to  the  proceeds  is  that  which  existed  at 
the  time  of  the  petition  filed  in  the  Court  of  Claims. 

Idem,  666 

8.  Where  a  person  claimed  the  ownership  of  the 
property  at  the  time  of  its  capture,  as  administra- 
trix, and  gave  no  aid  or  comfort  to  the  rebellion, 
she  is  entitled  to  recover  the  proceeds  of  such  prop- 
erty in  the  court  of  claims  although  her  Intestate 
gave  aid  and  comfort  to  the  rebellion. 

Idem,  566 

9.  Where  property  was  in  possession  of  the  officers 
of  the  Government,  under  the  captured  and  aban- 
doned propertv  Act,  it  is  presumed  that  they  sold 
it  and  placed  the  proceeds  in  the  Treasury,  and  the 
claimant  can  recover  in  the  Court  of  Claims  for  the 


same. 


U.  8.  V.  CruseO, 
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ACTIONS. 

Ski  Banks,  5, 6. 

DiTTISS,  3. 

iNBURASOm,  8, 12, 18, 14. 
Salvaob,  2. 
Taxbs  Ain>  Tax  SAiiES,  8. 

1.  If  property  be  tortiously  taken  or  converted, 
the  injured  party  may  waive  the  tort  and  sue  in  os- 
sumiwtt,  and  Judgment  in  such  action  will  bar  a 
furt  ner  action  ex  ddieto. 

May  V.  he  Claire^  50 

2.  Where  converted  property  has  assumed  altered 
forms  by  successive  Investments,  the  owner  may 
follow  it  as  far  as  he  can  trace  it  and  sue  at  law  for 

See  Waix.  11, 12, 13,  14. 


the  substituted  property.or  he  may  hold  the  wrong- 
doers liable  for  appropnate  damages. 

Idem,  50 

8.  Where  a  trustee  has  abused  his  trust,  the  cestui 
que  trust  may  sue  for  the  original  or  the  substituted 
property,  and  if  either  has  passed  into  the  hands  of 
a  boTia  fid^  purchaser  without  notice,  then  he  may 
recover  its  value  In  money. 

Idem,  60 

4.  When  certificates  of  bank  stock  are  transfera- 
ble on  the  books  of  the  bank  on  their  surrender,  a 
bank  which  refuses  to  make  such  transfer  to  a  pur- 
chaser, on  request,  is  liable  to  an  action  for  dam- 
ages. 

Firtt  Nal.  Bank  o.  Lanier,  1 78 

6.  Action  will  not  lie  fur  price  of  goods  sold  in 
aid  of  the  rebellion. 

Ranauer  v.  Doane,  430 

6.  Judges  of  courts  of  superior  or  general  JuHs- 
diction  are  not  liable  to  civil  actions  lor  their  Judi- 
cial acts. 

Bradley  V,  Fisher,  646 

ADMINISTRATORS  AND  EXECU- 

TORS. 

BBB  JURISDIOnON,  32. 

Parties,  10. 

Trusts  and  Trubtbbs,  4. 

ADMIRALTY. 

Sbb  Bill  ot  Lading,  7. 

t.  While  the  courts  of  admiralty  are  not  governed, 

in  cases  for  the  enforcement  of  maritime  liens,  by 

an  V  statute  of  limitation,  yet  laches  or  delay  in  their 

enforcement  will  often  constitute  a  valid  defense. 

Young  v.  The  Key  City,  806 

2.  The  delay  which  will  defeat  such  a  suit  must, 
in  every  case,  depend  upon  the  peculiar  equitable 
circumstances  of  that  case. 

Idem,  806 

3.  Where  the  lien  is  to  be  enforced  to  the  detri- 
ment of  a  purchaser  for  value,  without  notice  of 
the  lien,  the  defense  of  laches  will  be  held  valid  un- 
der shorter  time,  than  when  the  claimant  Is  the 
owner  at  the  time  the  lien  accrued. 

Idem,  806 

ADVERSE  POSSESSION. 

Sbb  Ejbgtmbnt,  8, 4. 

APPEAL  AND  ERROR. 

Sbb  Ck>iTRT  of  Claimb,  3, 8, 14, 15. 
Exceptions,  1 . 
Jurisdiction,  paestm 

1.  Exceptions  to  the  rulings  of  the  court  on  mo- 
tions to  postpone  thetrlal,and  to  change  the  venue, 
are  not  available  on  writ  of  error. 

Cofjh  V.  Burnley,  80 

2.  Where  the  court  below  commits  any  substan- 
tial error  in  executing  the  mandate  of  this  court,  a 
second  writ  of  error  or  appeal,  as  the  case  may  be, 
will  lie  to  correct  the  error. 

Idem,  80 

8.  Decisions  which  rest  In  the  discretion  of  the 
court  below,  cannot  t>e  re-examined  in  an  appellate 
court  upon  a  writ  of  error. 

Idem,  80 

4.  A  second  writ  of  error  brings  up  nothing  for 
revision  except  the  proceedings  subsequent  to  the 
mandate. 

idem.  SO 
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5.  An  instruction  to  the  Jury  that  it  was  the  duty 
of  the  defendant  to  show  that  he  had  not  been 
ffuilty  of  neglig^noe,  is  error. 

West.  Transportation  Co,  u.  Downer^  160 

6.  An  instruction,  which  referred  to  the  jury  a 
matter  which  rested  wholly  in  the  discretion  of  the 
Postmaster-GAneral,  was  erroneous. 

U.  S.  V.  WrighU  1«« 

7.  Where  each  party  appeals,  each  may  asslirn  er- 
ror ;  but  where  only  one  party  appeals,  the  other 
cannot  asslirn  error  in  the  appellate  court. 

The  Ifaria  MaHin,  «» 1 

8.  Appeals  are  subject  to  the  same  rules  as  writs 
of  error,  and  if  the  record  does  not  present  any 

Jiuestlon  of  law  for  the  revision  of  this  court,  the 
udsrraent  of  the  circuit  court  must  be  affirmed,  but 
the  cause  cannot  be  dismissed. 

Wheeler  v.  HarrU,  9HS 

9.  Facts  found  by  a  Jury  cannot  be  re-examined 
in  this  court. 

Idem^  «T8 

F'tujler  V.  RatMtone,  108 

10.  A  defendant  who  has  a  separate,  distinct,  per- 
sonal Judgment  against  him  for  money,  in  which 
the  other  defendants  have  no  interest,  has  a  rifirht 
to  prosecute  a  writ  of  error  in  bis  own  name  with- 
out Joining  them. 

Oermain  v.  Ma»m^  808 

11.  Where  the  plaintiffs  in  error,  according  to  their 
own  showing,  have  no  right  to  recover  in  the  ao- 
tion,  the  errors  of  the  court  below  in  admitting  evi- 
dence  and  in  the  charge  are  no  grround  of  reversal. 

Barthv.aiae,  808 

12.  Where  a  party  is  present  by  counsel  and  goes 
to  trial  before  the  court  without  objection  or  ex- 
ception, he  has  voluntarily  waived  his  right  to  a 
jury,  but  if  he  is  not  present  by  himself  or  counsel 
It  is  error  for  the  court  to  try  the  case  without  a 
jury. 

Ke<ir7uy  v.  Case,  805 

18.  In  a  case  brought  here  by  writ  of  error,  this 
court  can  only  reverse  the  Judgment  for  errors  of 
law  apparent  in  the  record. 

wadtworth  v,  Warren^  40» 

14.  Where  more  than  five  years  had  elapsed  from 
the  close  of  the  war  before  an  appeal  was  brought, 
the  case  will  be  dismissed. 

Freeborn  c  The  Protector^  463 

15.  It  is  not  error  for  a  court  to  refuse  to  give  an 
extended  series  of  instructions,  although  correct  in 
law,  if  the  law  arising  upon  the  evidence  has  been 

f riven  by  the  court  with  such  fullness  as  to  correct- 
y  guide  the  jury  in  their  findings. 

R.  B.  Ok  v.  Whition,  571 

16.  A  Judgment  will  not  be  set  aside  because  the 
charge  of  the  court  may  be  open  to  some  verbal 
criticism,  but  which  could  not  have  misled  a  Jury  of 
ordinary  intelligence. 

Idem^  571 

17.  The  granting  or  overruling  of  a  motion  for  a 
new  trial  in  the  court  below  is  not  ground  of  error. 

Home  Ins.  Co.  v.  Barton,  708 

18.  This  court,  sitting  as  a  court  of  error,  cannot 
pass,  as  it  does  in  equity  appeals,  upon  the  weight 
or  sufficiency  of  the  evidence. 

Dbrst  V.Morris,  788 

19.  In  such  case  where  there  was  no  special  find- 
ing of  the  facts,  if  a  Jurv  is  waived  and  the  court 
flndSfgenerally  for  one  side,  the  other  has  no  redress 
on  error,  except  for  the  wrongful  admission  or  re- 
jection of  evidence. 

Idem,  788 

90.  This  court  cannot  review  a  finding  of  a  Jury 
upon  a  question  of  fact. 

Oregg  v.  MosSy  740 

21.  Where  the  charge  puts  the  case  to  the  Jury  on 
fair  grounds,  this  court  will  not  reverse  on  account 
of  the  charge. 

Idem,  740 

22.  The  rejection  of  evidence  which  did  not  injure 
a  partv,  is  not  ground  of  error. 

Idem,  740 

28.  The  granting  or  refusing  a  motion  for  a  new 
trial  rests  in  the  discretion  of  the  court  below,  with 
which  this  court  will  not  interfere. 

Erskine  t).  Hohnbaeh,  745 

24.  The  objection  to  the  sufficiency  of  a  replica- 
tion to  put  the  averments  of  the  plea  in  issue  can- 
not be  raised  after  verdict. 

Idem,  745 

25.  This  court  will  not  reverse  a  judgment  where 
the  error  has  become  immaterlal,and  the  same  par- 
ty will  be  entitled  to  Judgment  if  a  new  trial  is 
granted. 

PuQh  V.  McCormick,  780 

28.  It  is  error  in  the  court  to  charge  a  jury  that 

93U 


they  may  find  a  fact,  when  there  Is  nothing  hot 
mere  suspicion  on  which  they  can  do  so. 

Ward  V.  U.  8.,  708 

27.  Questions  not  deoided  in  the  state  oonrt,  be^ 
cause  not  raised,  will  not  be  re-examined  in  this 
court. 

CaperUm  v,  Bowyeir,  888 

Cockroft  V.  Rose.  875 

28.  It  Is  only  under  the  25th  section  of  the  Judl- 
olary  Act  that  this  court  takes  oognlzanoe  ofwetror 
committed  in  state  courts. 

CaperUm  v.  BaUard,  885 

29.  There  must  be  a  federal  question,  within  the 
terms  of  that  section,  or  this  court  cannot  ooa- 
sider  It. 

Idem,  885 

80.  A  judicial  state  record  must  be  authenticated 
as  required  by  the  Act  of  Oongresa  or  the  federal 
question  whether  the  same  effect  has  been  given, 
to  it  in  another  State  as  it  has  In  Its  own,  cannot 
arise. 

Idem, 


APPEAL  AND  ERROR,  PRACTICE 

ON. 

Bbb  Bankruptcy. 

Jurisdiction,  1-^8.  ]2|  16, 19, 20, 24, 26, 29, 3B 

1.  Where  questions  under  a  law  are  oertllled  to 
this  court  on  division  of  opinion  in  the  court  below, 
and  subsequently  the  law  is  repealed,  no  answer 
can  be  returned  to  the  questions. 

U.  8.  V.  Tynen,  158 

2.  A  suit  in  the  name  of  the  State,  on  the  relation 
of  an  individual,  is  not  a  cause  which  has  fMioarity 
over  other  causes. 

MiUer  V.  The  People,  850 

8.  Criminal  cases  will  not  be  advanced  on  the  cal- 
endar where  the  defendant  is  not  in  jaiL 

Ward  V.  Maryland,  860 

4.  A  mere  formal  objection  to  a  citation  is  waived 

by  a  full  admission  of  service  signed  by  oounseL 

Bigler  v.  Waller,  880 

6.  To  make  the  appeal  a  supersedeas,  the  ■eoortty 

must  be  given  within  ten  days  from  the  rendering 

of  the  decree. 

Idem,  880 

6.  Defects  in  the  bond  may  be  obviated  by  grant- 
ing leave  to  file  a  new  bond. 

Idsm,  880 

7.  Where  the  appellee  dies  after  appeal,  the  ad- 
ministrator of  the  domicil  may  be  aamltted  as  the 
appellee  In  this  court,  although  he  was  appointed 
in  a  different  State  from  that  in  which  the  action 
was  commenced. 

Noonan  v.  Bradley,  870 

8.  Where  the  court  is  of  the  opinion  that  the  writ 
of  error  or  appeal  has  been  taken  out  only  for  de- 
lay, it  will  affirm  the  Judgment  below  with  ten  per 
cent,  damages  In  addition  to  Interest. 

Prov.  Ins.  Co.  v.  Huehbergers,  884 

Hennessy  v.  Sheldon,  448 

Peyton  v.  HeineHen,  870 

9.  Where  a  plea  is  erroneously  overruled  on  de- 
murrer, if  the  same  defense  is  in  another  plea,  the 
Judgment  will  not  be  disturbed.  885 

R.  R.  Co.  V.  Bk„ 

10.  A  commission  is  ordered  to  take  testimony  of 
witnesses  in  regard  to  corruption  of  witnesea  In 
court  below  in  case  of  a  judgment  on  libel  for  col- 
lision. 

The  Western  MetropoUs  v.  Low,  804 

11.  The  assignee  in  bankruptcy  of  the  plaintiff  lo 
error  may  have  a  case  re-instated  which  waa  dis- 
missed, if  he  applies  the  same  term,  and  t>e  sabstS- 
tuted  for  the  bankrupt  as  plaintiff  In  error,  aniesi 
the  court  has  no  Jurisdiction  of  the  case. 

Knox  V.  Bk;  887 

12.  An  objection  insisted  upon  for  the  flnt  time 
in  this  court  is  IneffeotuaL 

Rogers  v.  Ritter.  41 7 

18.  The  distinction  between  law  and  equity  most 

be  preserved  lo  Federal  Courts.  Bquity  causes  fron 

the  circuit  of  Louisiana  must  come  here  by  appeal. 

and  common  law  causes  by  writ  of  error. 

WaUcer  v.  DreviHe,  480 

14.  Where  a  proceeding  In  equity  f^  the  fore- 
closure of  a  mortgage  Is  brought  aere  by  wrtt  of 
error,  the  ¥rrit  wilTbe  dismlaaea. 

Idem,  480 

16.  An  allowance  Is  necessary  upon  a  writ  of  er- 
ror to  a  state  court. 

Packet  Co.  v.  Home  Ins.  Co.,  488 

10.  Commissions  to  take  testimony  cannot  be  al- 

78,  79,  80,  8t  v.  S. 
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lo^ed  in  this  court,  as  of  course.   A  good  and  sufR- 
•oient  reosoD  therefor  must  be  shovrn. 

The  Mahcy  v.  Atkim,  473 

17.  Two  appeals  are  Qot  allowed  la  the  same  case 
-on  the  same  question,  and  this  court  will  determine 

which  of  the  two  should  be  dismissed. 

WhteUr  v.  Harris,  flSl 

18.  Where  this  court  finds  no  error  in  the  record, 
the  Judgment  of  the  state  court  will  be  affirmed. 

Plant  v.StovdU,  538 

19.  The  teste  of  the  Chief  Justice  of  the  court  is  in- 
dispensable to  a  writ  of  error  to  the  Supreme  Court 
'  of  Montana. 

WeUs  V.  McGregtjr,  538 

Cfermain  v.  Manors,  089 

20.  It  is  sufficient  reason  for  firivinff  preferenoe  to 
cases  in  which  a  State  is  a  party,  that  the  money 
represented  by  the  bonds  sued  for  is  part  of  the 
soDOol  fund,  and  is  wanted  for  school  purposes. 

Huniingtim  v,  Texas,  ffffO 

21.  A  party  cannot  take  advantage  of  rulings  up- 
on exceptions  in  his  own  favor,  even  if  erroneous. 

Bethell  v.  MaiMws,  ffftO 

22.  A  statement  of  facts  signed  by  counsel  cannot 
be  noticed  upon  error. 

Idem,  566 

28.  In  a  writ  of  error  to  a  Joint  Judgment  against 

several,  all  must  Join,  or  the  writ  will  be  dismissed. 

Hcunpton  v.  Rouse,  593 

24.  A  party  wishing  to  move  the  dismissal  of  an 
ap|)eal  need  not  await  the  arrival  of  the  term  to 
which  the  record  ought  to  be  returned. 

Bx-parU  RvsseU,  638 

25.  Where  the  record  does  not  show  that  an  ap- 
peal was  asked  for  or  allowed,  and  the  appeal  bond 
was  not  approved  and  there  was  no  citation,  the  ap- 
peal will  be  dismissed. 

Monger  v.  S/iirlei/.  035 

28.  A  bill  of  exceptions  dated  during  the  term  at 

which  the  trial  was  had.  althc^igh  some  days  after 

the  trial,  is  sufficient  If  it  show  that  the  exceptions 

were  taken  at  the  trial. 

French  v.  Edwards,  702 

27.  When  the  court  is  composed  of  a  single  Judge 
or  chancellor  the  writ  of  error  may  be  allowed  by 
him :  in  other  cases  it  can  only  be  allowed  by  the 
Chief  Justice  or  Chancellor  of  the  state  court,  or  by 
a  Justice  of  the  Supreme  Court  of  the  United  States. 

Bartemeyer  v,  Iowa,  798 

28.  A  writ  or  error  may  be  prosecuted  by  one  de- 
fendant, where  written  notice  was  given  to  the  co- 
de fendants  and  they  declined  to  Join. 

O'Dowd  V.  Rimai,  8B  7 

29.  Where  a  Judgment  against  a  defendant  was 
reversed  in  a  state  court,  because  he  was  held  not 
entitled  to  the  exemption  which  he  claimed  under 
the  Etankrupt  Act,  and  a  Judflrment  against  his  sure- 
ties was  affirmed,  because  they  were  held  not  en- 
titled to  the  benefit  of  his  discharge,  both  Judg- 
ments were  final,  and  may  be  brought  to  this  court 
by  writ  of  error. 

Idem,  857 

90.  A  mistake  in  the  date  of  a  writ  of  error  does 
not  vitiate  the  writ,  where  it  was  duly  issued  and 
served. 

Idem,  857 

31.  Where  it  does  not  appear  from  the  record, 
that  any  copy  of  the  writ  was  lodged  in  the  clerk's 
office  within  ten  days,  nor  when  the  bond  was  al- 
lowed and  filed,  the  writ  of  error  cannot  operate 
as  a  supersedeas. 

Idem,  857 


A  Brlndter-General  is  above  the  rank  of  brevet 
Brigadier-General. 

U.  S.  i>.  Hunt,  739 

ASSIGNMENT. 

1.  An  agreement  to  pay  out  of  a  particular  fund, 
however  clear  in  its  terms,  is  not  an  equitable  as- 
signment. 

CT^ristnuu  v.  RusseU,  768 

2.  The  transfer  must  be  of  such  a  character  that 
the  fund  holder  can  safely  pay  the  assignee,  and  is 

-compellable  to  do  so,  although  forbidden  by  the 
assignor. 

Idem,  768 

8.  A  bill  of  exchange  or  check  is  not  an  equitable 

.assignment  pro  tanto  of  the  funds  of  the  drawer  in 

the  hands  of  the  drawee,  but  an  order  to  pay  out 

•of  a  specified  fund  is. 

Idem,  768 

Wall.  11,  12,  18,  14. 


ASSIGNEE. 

See  Bankruptct,  2, 6,  8, 10. 
Contracts,  3. 

ATTORNEYS. 

1.  An  order  of  the  Criminal  Court  of  the  District 
of  Columbia,  striking  the  name  of  an  attorney 
from  its  roll,  did  not  remove  the  attorney  from  the 
bar  of  the  Supreme  Court  of  the  District. 

Bradley  v.  Fisher,  646 

2.  The  power  of  a  court  to  remove  attorneys 
should  not  be  Exercised  without  notice  to  the  of- 
fending party,  of  the  grounds  of  complaint  against 
him,  and  affording  him  opportunity  of  explanation 
and  defense. 

Idem,  646 

8.  The  obligation  of  attorneys  is  not  discharged 
by  merely  observing  the  rules  of  courteous  de« 
meaner  in  open  court,  but  includes  abstaining  from 
insulting  language  and  offensive  conduct  out  of 
court  towards  the  Judges,  personally,  for  their  Ju- 
dicial acts. 

Idem,  646 

4.  A  threat  of  personal  chastisement  made  bv  an 
attorney  to  a  Judge  out  of  court  for  his  oonauot 
during  the  trial  of  a  cause  pending,  is  good  ground 
for  striking  the  name  of  the  attorney  from  the 
rolls. 

Idem,  646 

6.  Such  an  order  is  a  Judicial  act  for  which  the 

Judge  is  not  liable  to  the  attorney  in  a  dvil  action. 

Idem,  646 

AUDITA  QUERELA. 

1.  The  writ  of  audita  querela  does  not  lie,  where 
the  party  complaining  has  had  a  legal  opportunity 
of  defense  and  has  neglected  it. 

Avery  v,  U.  S.,  405 

2.  Audita  querela  is  a  regular  suit  in  which  the 
parties  may  plead  and  take  issue  on  the  merits ;  it 
cannot,  therefore,  be  sued  out  against  the  United 
States. 

Idem,  405 

BAGGAGE. 

See  Carrisb,  6, 7. 

BANKRUPTCY. 

See  Chattei*  Hortoaoe,  4. 

1.  No  execution  can  issue  on  the  Judgment  ftx>m 
which  defendant  is  discharged  in  bankruptcy  with- 
out order  of  the  court  and  notice  to  him.  He  has  no 
further  interest  in  the  suit,  and  cannot  bring  a 
writ  of  error  thereon. 

Knox  V.  Bk.,  887 

2.  The  assignee  in  bankruptcy,  alone,  can  bring 
writ  of  error. 

idem,  887 

8.  By  insolvency,  as  used  in  the  Bankrupt  Act,  is 
meant  inability  of  a  party  to  pay  his  debts  as  they 
become  due  in  the  ordinary  course  of  business. 
Toof  V.  Martin,  481 

4.  The  transfer  to  one  creditor,  of  a  large  portion 
of  a  debtor's  property, while  he  is  insolvent,  is  con- 
clusive evidence  that  a  preference  was  intended  in 
fraud  of  the  Bankrupt  Act,  unless  the  debtor  can 
show  tliat  he  was  at  the  time  ignorant  of  his  insolv- 
ency. 

Idem,  481 

6.  A  creditor  has  reasonable  cause  to  believe  a 
debtor  insolvent,  when  such  a  state  of  facts  is 
brought  to  his  notice  as  would  lead  a  prudent  busi- 
ness man  to  the  conclusion,  that  the  debtor  is  un- 
able to  meet  his  obligations  as  they  mature. 

Idern,  481 

6.  Where  a  fund  was  tranferred  by  a  firm,  one  of 
whom  subsequently  became  bankrupt,  a  contest 
for  the  fund  between  the  transferee  and  the  as- 
signee in  bankruptcy  cannot  be  determined  by  the 
Court  in  Bankruptcy  in  a  summary  way,  but  only 
by  an  action  at  law  or  in  equity. 

SmUh  V.  Mason,  748 

7.  Strangers  to  the  proceedings  in  bankruptcy, 
not  served  with  process,  and  who  have  not  volun 
tarily  appeared  and  t>ecome  parties  thereto,  cannot 
be  compelled  to  come  into  court  under  a  petition 
for  a  rule  to  show  cause. 

Idem,  748 

8.  Assignee  in  bankruptcy  may  recover  proceeds 
of  goods  sold  under  Judgment  against  bankrupt 
taken  by  confession  when  both  parties  knew  of  the 
insolvency. 

Bk,  V.  CampbiU,  888 

9.  Such  Judgment,  though  taken  before  June  U 

Ml 
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1887,  but  after  the  enactment  of  the  l>ankrupt  law, 
ii  an  unlawful  preference  under  the  85th  section  of 
that  Act. 

Bk.  V,  CampbeU,  838 

10,  The  aasiffnee  need  not  sue  the  sheriff,  but  may 
sue  the  bank  which  directed  the  levy  and  sale  and 
holds  the  proceeds  in  its  vaults. 

Idem.  888 

11.  What  is  an  unlawful  preference  under  the 
Bankrupt  Act? 

Idem,  838 


Bee  Action.  4. 

1.  By  the  Currency  Act  of  1854,  banking  associa- 
tions are  prohibited  from  making  any  loan  or  dis- 
count on  the  security  of  their  own  capital  stock. 

Bk.v.Lanitr.  178 

2.  A  deposit  is  a  loan  of  money,  and  is  within  said 
prohibition,  whether  interest  be  obtained  or  not. 

Idem,  178 

8.  A  contract  pledging  the  stock  of  a  national 
bank  to  It  as  security  for  loans  is  illegal. 

Idem,  178 

4.  Congress  evidently  intended,  by  the  law  of  1884, 

to  relieve  the  holders  of  bank  shares  from  the  re> 

strictions  imposed  by  section  86  of  the  Act  of  1868. 

Idem,  178 

6.  National  banks  may  be  sued  in  any  state, 
county  or  municipal  court  In  the  county  or  city  in 
which  said  association  is  located,  having  Jurisdic- 
tion in  similar  cases. 

Bethd  Bk.  v,  Pahquioqve  Bk.,  840 

8.  The  act  of  the  Comptroller  of  the  Currency  in 
appointing  a  receiver  or  a  national  bank  does  not 
work  its  complete  dissolution,  but  the  bank  as  a 
legal  entity,  continues  to  exist,  and  it  may  still  sue 
and  be  sued,  to  dose  its  business. 

Idem,  840 

7.  The  decision  of  the  receiver  disallowing  a  claim 
against  the  bank  is  not  final,  but  is  subject  to  re- 
view in  the  state  court. 

Idem,  840 

BEQUESTS. 

8KB  l^ILIi,  1. 

BILL  OF  LADING. 

I.  The  terms  **  dangers  of  lake  navigation,"  in  a 
bill  of  lading,  include  a  peril  from  shallowness  of 
the  water  at  the  entrance  of  a  harbor. 

TrangporUUionCo,  v.  Driwner,  160 

2. Where  danger  might  have  been  avoided  by  prop- 
er care  and  skill,  the  loss  should  be  attributed  to 
negligence  of  the  carrier,  notwithstanding  an  ex- 
ception in  the  bill  of  lading. 

Idem,  160 

8.  The  tun  of  lading  delivered  contains  the  con- 
tract between  the  ship  and  the  shipper. 

Hie  Thames  v.  ^uiman,  804 

4.  Where  the  bill  of  lading  stipulates  for  a  deliv- 
ery to  order,  the  ship  must  deliver  it  to  one  who  has 
the  order  of  the  shipper,  and  cannot  deliver  It  to  a 
stranger. 

Idem,  804 

6.  It  is  no  excuse  for  a  dellverv  to  the  wrong  per- 
sonSfthat  the  indorsee  of  the  bills  of  lading  was  un- 
known or  is  absent,  or  cannot  be  found  after  dili- 
gent search. 

Idem,  804 

6.  If,  after  inquirv,  the  consignee  or  the  indorsee 
of  a  bill  of  lading  for  delivery  to  order  cannot  t>e 
found,  the  carrier  must  retain  the  goods  until  they 
are  claimed*  or  store  them  on  account  of  their 
owner. 

[dem,  804 

7.  The  agent  of  the  absent  owners  may  lit>el  in 
admiralty  .either  in  his  own  name  or  that  of  his  prin- 
cipals. 

Idem,  804 

8.  The  transfer  of  a  bill  of  lading  carries  with  It 
the  legal  title  to  the  property  descrit>ed  in  it. 

The  Telegraph  v.  Gordon,  807 

The  Vaughan  v.  Oordon,  807 

9.  A  bill  of  lading  is  a  receipt  for  the  goods  shipped 
and  a  contract  to  transport  and  deliver  the  same  as 
therein  stipulated. 

The  ueiatDare  v.  Oregon  Iron  Co.,  779 

10.  So  far  as  it  is  a  receipt  it  may  be  contradicted 
by  parol  evidence ;  so  far  as  it  is  a  contract  it  can- 
not be  so  contradicted  or  varied. 

Idem,  770 

II.  If  the  bill  of  lading  is  silent  as  to  the  mode  of 
stowing  the  goods,  it  imports  that  the  goods  are 
to  be  carried  under  deck,  and  parol  evidence  that 


the  shipper  agreed  that  the  goods  should  be  atowecf 
on  deck,  cannot  be  receiver. 

Idem,  770» 

BILL  OF  REVIEW. 

A  bill  of  review  may  be  maintained  on  the  dis- 
covery of  an  agreement  which  was  alMent  at  the 
trial,  where  its  absence  was  satisfactorily  account- 
ed for. 

EaOey  v.  KeOom,  80» 

BILLS.  NOTES  AND  CHECKS. 

8bb  Assignmxnt,  8. 

1.  If  there  Is  any  proof  of  fraud  or  illegality 
which  can  t>e  left  to  the  jury,  such  proof  wiD  cast 
on  the  plaintiff  the  onus  of  showing  that  he  gave 
value  for  negotiable  paper  sued  on. 

Smith  V,  Sae  Co.,  108 

2.  Where  bills  of  exchange  were  drawn  aooum- 
panied  with  forged  bill  of  lading,  and  were  dis- 
counted by  a  bank  and  subsequently  accepted  and 
paid  by  the  aoceptora.  they  cannot  recover  back 
from  the  bank  uie  money  paid  by  them  on  the 
ground  ot  the  forgery  of  the  bills  of  lading,  of 
which  the  t>ank  was  ignorant  at  Uie  time  of  this 
discount. 

Hoffman  v.  Bk.,  366- 

3.  Promissory  note  given  wholly  or  partly  for 

f»rice  of  goods  sold  in  aid  of  the  rebellion,  is  void 
n  hands  of  one  who  received  it  knowing  for  what 
it  was  given. 

Hanauer  v.  Doane,  439- 

4.  Due-bills  given  for  the  price  of  such  goods  In 
the  hands  of  a  person  knowing  the  ftict,  are  not 
good  consideration  for  a  note. 

Idem,  430> 

6.    The  issue  of  notes,  as  currency,  by  the  City  of 

Richmond,  in  April,  1861,  was  against  the  law  and 

policy  of  Virginia,  notwithstandioir  a  clause  in  the 

city  charter  authorizing  the  borrowing  of  money. 

Thomas  v.  Richmond,  453- 

6.  When  the  iMUlng  of  bills  as  a  currency  by  a 
City  is  contrary  to  positive  law.  and  uUra  viret,  no 
recovery  can  be  had  against  the  City,  either  on  the 
bills  themselves  or  for  the  money  paid  to  the  City 
for  such  bills. 

Idem,  48S 

7.  Laws  which  authorized  and  required  the  City 
to  redeem  these  bills,  passed  by  a  Legislature  not 
recognized  by  the  United  States  and  in  aid  of  the 
rebellion,  did  not  make  such  bills  valid. 

Idem,  4«8 

8.  Where,  on  the  last  day  of  grace,  the  indorseva 
wrote  to  the  holder  of  the  note  that  t-he  maker  was 
unable  to  pay  the  note,  and  added  **  but  we  hold 
ourselves  responsible  for  its  payment  and  shall  see 
it  done  at  any  early  day."  held,  that  such  letter  was 
a  waiver  of  demand  and  notice. 

Yeaaer  v.  Farwell,  476 

9.  Satlpfactory  proof  of  waiver  of  demand*  no- 
tice and  protest  oi  a  note,  is  equivalent  to  a  compli- 
ance with  the  requirement. 

Pugh  V.  Mccormick,  780^ 

BONA  FIDE  PURCHASER. 

8xx  Bonds,  8, 11, 14. 

1.  One  who  has  acquired  his  title  br  a  quitdalm 
deed,  cannot  be  regarded  as  a  boviaflde  purchaser 
without  notice. 

May  V.  LeClaire,  50- 

Vlexand^  v.  Rodrigun,  406 

2.  A  person  who  is  lonee  of  real  property,  with 
the  right  to  purchase  the  same  at  a  fixed  price,  is 
not  a  Bona  fide  purchaser  without  noUoe  as  against 
an  unrecorded  mortgage. 

Idem, 

BONDS. 

SsB  Contracts.  7, 8. 
Corporation,  2. 
Distillers,  1-4. 
Usuur,  1,  4. 

1.  A  finding  that  the  plaintiff  became  the  holder 
by  transfer  l>efore  maturitv,  does  not  Imply  that 
he  purchased  or  received  the  coupons  sued  upon 
on  any  consideration  whatever. 

Simith  V.  Sae  Co.,  10» 

2.  Where  there  is  no  proof  on  these  points*  the 
plaintiff  can  occupy  no  better  position  than  ih« 
one  to  whom  the  bonds  were  originally  delivered. 

Idem,  10« 

8.   Purchasers  of  bonds,  in  good  faith,io  the  open 

market,  supposln|r  them  to  be  valid  obUgatioDS*  are^ 

bona  fide  holders  for  value. 

R.  R.  Co.  V.  Cowdrey, 

78,  79,  80,  81  U.  8. 


Gbhbbal  Indbz. 


4.  DJstiller'8  bond,  conditioned  to  oonf orm  to  all 

the  provisions  of  the  internal  revenue  Act,  is  valid. 

U.  S.  V,  Myndene,  «41 

6.  The  United  States  may  maintain  an  action 
against  the  principal  and  sureties  in  such  a  bond, 
for  violation  of  the  requirements  of  sections  30  and 
45  of  the  internal  revenue  Law  of  July  1, 1882. 

Idem,  «*1 

A.  Where  the  law  authorizes  a  corporation  to  sell 

its  own  bonds,  the  g-iving  collateral  security  on 

such  sale,  is  not  inconsistent  with  the  transaction 

being  a  sale.  ^^^ 

R.  R.  Co  V,  Bh.,  886 

7.  Where  a  receiver  of  public  monevs  has  given 
bond  for  the  faithful  performance  of  his  duties, 
proof  that  he  had  been  robbed  of  such  money  is 
no  defense  to  a  suit  on  such  bond. 

Boydcnv.  U.S.,  W 

8.  His  liability  is  to  be  measured  by  his  bond,  and 
where  that  binds  him  to  pay  the  money,  a  cause 
which  renders  it  impossible  for  him  to  do  so  is  of  no 
importance.  ^   _ 

Idem,  5»7 

0.  Where  a  marshal  or  receiver  of  public  moneys 
was  in  default  for  not  paying-  over  public  mon- 
eys for  some  time  before  they  were  prevented  from 
payment  by  the  public  enemies,  such  prevention 
u  no  defense  to  an.action  on  their  bonds  to  recover 
such  moneys. 

Bevarm  v.  U,  8.,  *81 

Haliburton  v.  U.  S..  883 

10.  Where  a  county  received  in  exchange  for  its 
bonds,  a  certificate  of  stock  of  a  railroad  company, 
and  held  it  seventeen  years  and  still  holds  it,  the 
county  is  estopped  from  asserting  that  the  condi- 
tions on  which  the  bonds  were  to  be  Issued  had  not 
been  fulfilled. 

Pendleton  v.  Amy,  8 79 

11.  Where  one  purchased  municipal  bonds  in 
market  overt,  the  presumption  is  that  he  acquired 
them  before  they  were  due ;  that  he  naid  a  vafuable 
consideration  for  them,  and  that  ne  took  them 
without  notice  of  any  defect  which  would  render 
them  invalid. 

Lexington  v.  Butler,  809 

12.  Coupons  and  municipal  bonds  to  which  they 
are  attached,  payable  to  order  and  indorsed,  or 
payable  to  bearer,  are  transferable  by  delivery,  and 
are  subject  to  the  same  rules  as  to  title  and  rights 
of  the  holder,  as  negotiable  bills  of  exchange  and 
promissory  notes. 

Idem,  809 

13.  Their  holders  are  protected  from  the  defense 
of  prior  equities  between  the  original  parties,  to  the 
same  extent  as  the  holders  of  any  other  class  of 
negotiable  instruments. 

Idem,  809 

14.  W  hen  a  corporation  has  power  under  any  cir- 
cumstances to  issue  negotiable  securities,  the  bona 
ilde  holder  has  a  right  to  presume  that  they  were 
Issued  under  circumstances  giving  the  requisite 
authority. 

Idem,  809 

16.  A  suit  upon  a  coupon  is  not  barred  by  the 
Statute  of  Limitations  unless  the  lapse  of  time 
is  sufficient  to  bar  also  a  suit  upon  the  bond, 
which  in  respect  to  the  Statute  of  liimitatlons  is  a 
specialty. 

Idem,  809 

BOUNDARIES. 

SXE  Statbb,  1-7. 

BOUNTY  LAW. 

SXB  Taxes  and  Tax  SAiiES,  14. 

BURDEN  OF  PROOF. 

Sbb  Evidbncb,  8. 
Neolioengb,  1. 

CARRIERS. 

See  Bill  of  Lading,  1-11. 
consiomiibnt  1, 2. 
Insurance,  13, 14. 

1.  Although  a  common  carrier  is  not  responsible 
for  the  destruction  or  Iqss  of  goods  by  the  act  of 
a  public  enemy,  he  is  nevertheless  bound  to  use  due 
diligence  to  prevent  such  destruction  or  loss,  and 
if  his  negligence  contributed  thereto,  he  will  be 
liable. 

HoUadau  v.  Kennard,  390 

3.  The  law  requires  a  carrier  to  use  ordinary  care 
and  attention  and  makes  him  liable  for  want  of 
same. 

Idenn,  890 

See  Wall.  11, 12,  13, 14. 


8.  Carrier  is  not  excused  from  delivering  goods 
stowed  on  deck  without  the  consent  of  the  snipper, 
although  lost  by  perils  of  the  sea. 

The  Delaware  v.  Oregon  Iron  Co.,  779 

4.  The  obligations  and  liabilities  of  a  common 
carrier  do  not  depend  upon  contract. 

fi.  R,  Co,  V.  Stoift,  48» 

6.  If  a  common  carrier  has  good  grounds  for  not 

receiving  baggage  or  property,  he  must  insist  on 

them ;  ii  he  receives  same,  his  liability  is  the  same 

as  though  no  ground  of  refusal  existed. 

Mem,  48» 

6.  A  common  carrier  is  an  insurer  of  property, 
and  his  liability  is  not  limited  by  the  fact  that  the 
property  was  loaded  by  the  owner,  or  that  he  ac- 
companies it. 

Idem,  499 

7.  Where  a  railroad  company  receives,  on  a  pas- 
senger traln.property  of  a  passenger  other  than  his 
baggage,  it  is  liable  as  a  common  carrier,  unless 
there  oe  fraud  or  concealment. 

Idem,  4S» 

8.  Surgical  instruments,  of  a  surgeon  in  the  army, 
are  baggage. 

Idem,  4S9 

CHARTER-PARTT. 

1.  Ifi  the  charter-party  let  the  entire  vessel  to 
the  charterer,  with  a  transfer  of  its  command  and 
possession,  he  will  be  considered  as  owner  for  the 
voyage. 

Learyv,  U.S.,  750 

2.  If  the  charter-party  let  only  the  use  of  the 
vessel,  the  owner  at  the  same  time  retaining  ita 
command  and  possession,  the  charterer  is  a  mere 
contractor  for  a  designated  service,  and  the  duties 
and  responsibilities  of  the  owner  are  not  changed. 

Idtm,  750 

8.  Under  a  clause  in  the  charter-party  by  which 
the  Government  agreed  that,  in  case  the  vessel 
should  be  destroyed  or  damaged  bv  any  extraordi- 
nary marine  risk  the  owners  should  be  indemnifled, 
held,  that  a  collision  with  a  sunken  anchor  in  the 
harbor  was  an  ordinary  risk  for  which  the  Gov- 
ernment was  not  liable. 

Idem,  750 

CHATTEL  MORTGAGE. 

1.  A  chattel  mortgage  which  was  never  deposit- 
ed in  the  proper  office  is  void,  as  against  creditors* 
under  the  Statute  of  Kansas. 

Bk,  V,  Hunt,  190 

2.  A  chattel  mortgage  without  seal  is  valid,  un- 
less a  seal  is  required  by  Statute. 

Gibson  V.  Warden,  79T 

8.  A  chattel  mortgage  on  partnership  property 
executed  by  one  of  tne  partners  is  good,  if  the 
other  partners  authorized  or  acquiesced  in  its  exe- 
cution. 

Idem,  797 

4.  A  chattel  mortirage  is  not  void  as  to  an  assignee 
in  bankruptcy  in  Ohio,  which  was  executed  before, 
but  filed  within  four  months  before  filing  the  peti- 
tion in  bankruptcy. 

Idem,  797 

6.  As  between  the  mortgagor  and  the  mortgagee 
and  subsequent  mortgagees  and  purchasers  with 
notice,  a  mortgage  is  valid  from  its  delivery  with- 
out filing. 

Idem,  79T 

6.  Where  the  mortgaged  property  has  been  con- 
verted into  money,  the  lien  of  the  mortgage  fol- 
lows the  fund  into  the  hands  of  an  assignee,  and 
binds  it  there. 

Idem,  79  T 

CITIZENS. 

See  Corporation,  8. 

COLLECTORS. 

Under  the  Act  of  June  17,  1864,  a  collector  is  au- 
thorized to  retain  all  fees  paid  him,  not  in  excess 
of  $2,600. 

U.  S.  V.  Ballard,  845- 

COLLISION. 

See  Damages,  1, 8^. 

Inevitable  accident,  1-8. 

Maritime  Law,  7, 10. 
1.  Whether  the  lookout  on  the  schooner  was  suf- 
ficient can  make  no  difference,  where  the  want  of 
a  proper  lookout  did  not  contribute  to  the  disaster. 

The  Fannie  v.  The  Forrenter,  114 

8.  Cases  of  collision  decided  on  the:f  acts. 

The  Ocean  Spray  v.  Erlandeon,  S84I 

The  St.  John  v.  Haeibrou^  045- 
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8.  Wbere  the  decree  of  the  court  below  In  a  case 
of  coUtotoo  found  tbat  both  veasels  were  in  fault, 
^be  one  not  appeallnir  to  this  court  cannot  deny 
that  she  was  In  fault. 

The  Maria  Martin  v.  Trans  Co.^  «51 

4.  Errors  committed  by  one  of  two  vessels  ap- 
proaching each  other  do  not  excuse  the  other  from 
uslnff  every  proper  precaution  to  prevent  a  col- 
lision. 

Idem,  ««1 

J^.  jgr.  Trans.  Co,  v.  The  Continental^  801 

6.  Although  by  aflrraement.  a  canal-boat  was  be- 
Inff  towed  at  ner  own  rlski  nevertheless, the  steamer 
towlnff  the  canal-boat  is  liable,  if,  through  the  neg- 
llflrence  of  those  in  chati^  of  her,  the  canal-boat 
has  suffered  loss  trom  a  colbsion. 

The  Svrajduse  v,  Lanaley,  38S 

6.  Where  the  master  of  the  vessel  could  not  have 
prevented  the  accident  at  the  moment  It  occurred, 
this  will  not  excuse  him,  if,  by  timely  measures  of 
precaution,  the  danirer  could  have  been  avoided. 

Idetn^  888 

7.  A  custom  not  to  have  a  lookout  while  reeflnsr* 
•does  not  Justify  the  absence  of  a  lookout  in  a  case 
when  the  vessel  was  in  close  proximity  to  two  other 
vessels 

2?<orpv.  Hammond,  410 

8.  One  of  several  owners,  who  commanded,  sailed 
:and  exclusively  roanafed  a  ve88e],and  was  the  char- 
terer, is  responsible  for  a  tortious  collision  with 
another  vessel. 

Idem,  410 

^.  9.  That  the  other  owners  are  also  sued  with  him 
Is  no  bar  to  a  recovery  against  him,  as  it  is  in  ao- 
-cordance  with  admiralty  praetice  to  decree  against 
•one  of  several  respondents  to  a  libel  for  a  tort,  and 
to  discharge  the  others. 

Idem,  410 

10.  Where  both  vessels  were  in  fault,  the  dam- 
ages must  be  divided. 

The  Sapphire  v.  Napaieon  ID,,  IS 7 

Pentz  V.  The  Ariadne,  848 

11 .  In  waters  crowded  with  shipping,  the  duty  of 
the  lookout  is  of  the  highest  importance,  requiring 
Indefatigable  care  and  sleepless  vlgllance,ana  every 
-doubt  as  to  the  performance  of  such  duty,  arising 
upon  the  evidencct  should  be  resolved  against  the 
vessel  owing  such  duty. 

Idem,  648 

12.  The  Act  of  Congress  of  1851,  limiting  the  llabU- 
ity  of  ship-owners,  includes  collisions  as, well  as  in- 
juries to  cargo. 

Trans,  Co.  v.  Wright,  848 

18.  If  a  collision  happens  between  two  vessels  at 
«ea,  and  one  of  them  is  at  fault  without  the  privity 
or  knowledge  of  her  owners,  they  will  only  be  liable 
for  the  amount  of  their  Interest  in  the  vessel  and 
her  freight. 

Idem,  848 

14.  That  amount,  if  Insufflolent  to  pay  all  the 
damages  caused,  will  be  proportioned  pro  rata 
among  the  owners  of  the  injured  vessel  and  of  the 
•cargoes  of  both  vessels  in  proportion  to  their  re- 
spective losses. 

Idem,  548 

15.  This  liability  of  the  ship-owners  may  be  dis- 
charged by  their  surrendering  and  assigning  to  a 
trustee  the  vessel  and  freight  for  the  benefit  of  the 
parties  injured,ln  pursuance  of  section  4  of  the  Act, 
■although  these  may  have  been  diminished  in  value, 
by  the  collision  or  other  casualty,  during  the  voy- 
age, and  it  seems  if  they  are  totally  lost  the  owners 
will  be  entirely  discharged. 

Idem,  648 

16.  When  a  boat  is  anchored  in  the  path  of  vessels, 
a  light  is  Indispensable ;  but  It  Is  not  required  where 
the  boat  is  fastened  to  the  shore,  at  a  place  set  apart 
for  such  boats. 

The  Bridgeport  v,  Shaw,  787 

17.  Where  the  question  of  fault  in  a  collision  lies 
between  a  vessel  at  a  wharf , out  of  the  track  of  other 
vessels,  and  a  steamer  navigating  a  channel  of  suffi- 
cient width,  the  fault  generally  will  be  held  to  be 
with  the  steamer. 

Idem,  787 

18.  Where  those  in  chaive  of  the  vessel  did  not 
exercise  due  care  and  vigilance  to  ascertain  the 
character  of  the  approaching  vessel,  or  adopt  rea- 
sonable precautions  to  prevent  a  collIsion,both  ves- 
sels were  held  in  fault,  and  the  damages  appor- 
tioned t>etween  them. 

N.  H.  Trans.  Co.  v.  The  Continental,  801 

10.  A  consignee  may  file  a  libel  in  a  court  of  ad- 
miralty of  the  CJ.  8.,  for  injuries  to  the  cargo  caused 
by  a  collision. 

The  Vaughan  v.  Owdon,  807 

1184 


20.  Both  vessels  held  in  fault  for  the  ooUIsIod 

where,  without  the  grossest  negUgenoe  ormlsmao^ 

agement,  there  could  be  neither  peril  nor  disaater. 

Idem.  807 

2L  A  steamer  changing  her  proper  course  will  be 

held  liable  for  a  collision  occasioned  thereby. 

Conrad  v,  HazUtl,  881 

25.  Steamer  meeting  a  sailing  vessel,  must  keep 
out  of  the  way,  andnothing  but  inevitable  accident, 
or  the  conduct  of  the  sailing  vessel  can  repel  the 
presumption  that  the  steamer  was  negligent,  aris- 
ing from  the  fact  of  collision. 

Sears  v.  The  Scotia^  888 

The  Fannie  v.  The  Forrester,  114 

28.  The  sailing  vessel  must  keep  her  oouxae,  and 
do  nothing  to  mislead. 

Searg  v.  The  Scotia,  888 

24.  A  steamer  is  not  bound  to  take  any  steps  to 
avoid  a  collision  until  danger  of  collision  maj  t>e 
apprehended. 

Idem,  888 

86.  Where  the  measures  taken  by  her  to  avoid  a 

collision  would  have  been  successful  but  for  the 

constant  veering  of  the  other  veaseL  she  was  not 

chargeable  with  fault. 

Idem,  888 

26.  A  ship  cannot  be  condemned  for  doinff  that 
which  by  the  laws  of  the  country  of  its  origin,  or 
ownership,  it  was  required  to  do  nor  secure  an  ad- 
vantage by  violation  of  those  laws,  unless  it  is  be- 
yond tnelr  domain  when  upon  the  high  sens. 

Idem,  888 

27.  The  violation  of  maritime  law  by  the  injured 
vessel  in  carrying  a  white  light,  and  carrying  it  in 
an  Improper  place  rendered  her  in  fault,  and  de- 
privea  her  of  all  remedy  for  a  collision. 

Idem,  888 

28.  Where  two  ships  are  running  in  the  same  di- 
rection, the  ship  astern.  If  she  is  sailing  faster  than 
the  one  ahead,  must  adopt  the  necessary  precau- 
tions to  avoid  a  collision. 

The  Cayuga  v.  Hoboken  Land  Co.,  888 

29.  Where  ships  are  running  on  intersecting 
lines,  the  one  which  has  the  other  on  her  starboani 
side  must  keep  out  of  the  way  of  the  other. 

Idem,  888 

80.  A  steamer  in  a  crowded  harbor  is  not  liable  for 

a  collision,  simply  because  she  punued  an  unusual 

course  in  going  to  her  dock,  if  she  used  proper  cars 

and  precaution. 

The  Java  v.  OU  Co,,  884 

31.  She  was  not  liable  for  a  collision  with  a  schoon- 
er which  was  entirely  concealed  from  the  vlc-w 
of  the  steamer  by  the  Intervention  of  another  ves- 
sel until  she  suddenly  came  out  from  behind  sack 
vessel  wlUiout  warning. 

Idem,  SS4 

82.  That  a  vessel  was  in  charge  of  a  pilot,  is  no  de- 
fense to  a  libel  for  damages  for  a  collision  oooaeloD- 
ed  by  her  negligence. 

The  Merrimae,  878 

88.  If  a  steamship,  with  a  tug  on  each  side  of  her, 

attempted  to  pass  between  a  vessel  which   was 

grounded  and  a  wreck,  it  was  her  duty  to  keep  out 

of  the  way  of  the  vessel. 

Idem,  878 

84.  Where  a  collision  occurs  exclusively  from  nat- 
ural causes,  the  loss  must  rest  were  it  f  elL 

The  Mabey  v,  AtMns,  881 

86.  This  rule  has  no  application  to  a  case  where 
negligence  is  shown  to  have  been  committed  on 
either  side. 

Idem,  881 

COMMERCE. 

SBB  NAVIOABLB  WATBBflt  1-4. 

CONFISCATION. 

1.  The  Confiscation  Acts  were  a  legltmate  exer- 
cise of  the  war  power,  and  are  constitutional. 

Page V.  U.S.,  188 

2.  The  right  to  confiscate  exists  In  a  domestic  or 
civil  war. 

Idem,  188 

Tifler  V.  Defrees,  181 

8.  In  a  civil  war,  those  are  to  be  treated  as 
mies,  who,  although  subjects  of  the  lawful  gov 
ment.  are  residents  of  the  territory  under  toe  ood- 
trol  of  the  party  reslstlnar  that  government,  and 
their  property  may  lawfully  K>e  confiscated. 

Idem,  185 

4.  Where  confiscation  proceedings  oome  befitre 
the  court  collaterally  as  the  foundation  of  the  de- 
fendant's title  no  error  can  be  regarded  that  does 

78,  79,  80,  81  LI.  K. 
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not  show  want  of  Juiiadiotion  In  the  court  wfalob 
Tendered  the  Judgment  oondemninff  the  property. 

5.  An  ineffectual  attempt  at  oonflscation  does  not 
deprive  chancery  proceedinirs  to  sell  property  of 
legal  validity.  ^._ 

Ludlow  V,  Ramsey,  »lo 

CONSIDERATION. 

Sbb  BiiiLS.  Notes  and  Chbcks,  1, 8, 4. 
Contract,  0,10. 
EaroppBU  2. 

CONSIGNMENT. 

1.  The  title  to  goods,  delivered  to  carrier  to  be  sent 
to  comminlon  merchantfl,ln  purauanoe  of  an  agree- 
ment that  they  shall  sell  the  ffoods  and  pay  their 
advances  on  them,  passes  to  the  consignees  qn  de- 
livery to  the  carrier. 

HaUiday  v.  BamiUonj  «14 

2.  Trespass  may  be  maintained  by  the  consigrnees 
■against  attaching  creditors  of  the  consignor,  who 
took  and  sold  the  goods. 

Idem,  *1* 

CONSTITUTIONAL  LAW. 

BsK  Corporations,  8, 9, 11, 12. 
dacrkw  and  judombnts,  8,  6. 
Jurisdiction,  2, 8, 27, 94, 48, 54. 
Taxbs  and  Tax  SAiiSS,  10, 12, 18. 
Vbstbd  Rights. 

1.  The  States  cannot  levy  a  duty  of  tonnage  on 
ships  or  vessels. 

Coxv.LoU,  370 

Trade  Co.  v.  The  CkjUedor^-  876 

2.  The  prohibition  extends  to  ships  or  vessels  em- 
ployed ID  commerce  between  ports  and  places  in 
^e  same  State. 

Idem,  870 

8.  A  statute  of  a  State,  which  prohibits  the  sale 
within  a  certain  district  of  the  State  of  goods  other 
than  agricultural  products  aad  articles  manufact^ 
ured  in  the  State,  by  persons  not  residents  in  the 
State,  without  first  obtaining  a  license  and  paying 
therefor,  is  unconstitutional. 

Wardv.Md,,  449 

4.  It  is  repugnant  to  the  2d  section  of  the  4th  arti- 
cle of  the  Constitution,  which  provides  that  the  cit> 
Izens  of  each  State  shall  be  entitled  to  all  nrivileges 
and  immunities  of  citisensin  the  several  States. 

idem,  449 

6.  The  constitutional  provision  of  the  United 
States  and  of  the  several  states,  which  declares  that 
private  property  shall  not  be  taken  for  public  use 
without  Just  compensation,  establishes  tQis  princi- 
ple bevond  legislative  control. 

PumpeUy  v.  Canal  Co.,  Aff  7 

6.  It  is  not  necessary  that  property  should  be  ab- 
solutely taken.  Serious  interruption  to  the  com- 
mon and  necessarv  use  of  property  will  be  equiva- 
lent to  taking  witnin  the  meaning  of  such  constitu- 
tional provision,  but  remote  and  consequential  in- 
jury will  not  be. 

Idem,  **'' 

7.  The  backing  of  water  so  as  to  overflow  the 
lands  of  an  individual,  or  any  other  superinduced 
addition  of  water,  earth,  sand  or  other  material  or 
artificial  structure  placed  on  land  for  the  public 
benefit,  is  such  a  taking  as,  bv  the  constitutional 
provision,  demands  oompensaaon. 

Idem,  ««7 

8.  Lands  sold  by  the  United  States,  with  no  res* 
ervation,  bordering  on  a  navigable  Btream,are  with- 
in the  protection  of  such  constitutional  principle. 

JdMH,  557 

9.The  clause  of  the  Constitution  of  Ga.,of  1888,that 
no  court  shall  have  Jurisdiction  to  try,  or  give  Judg- 
ment on,  or  enforce  any  debt,  the  consideration  of 
which  was  a  dave  or  the  hire  thereof,  is  void  as  to 
-debts  contracted  previous  to  its  adoption. 

While  V.  Hart,  685 

10.  The  reconstructed  States  have  never  been 
out  of  the  Union. 

Idem,  985 

11.  A  State  can  no  more  impair  the  obligation  of 
a  contract  by  adopting  a  constitution  than  by  pass- 
ing a  law. 

Idem,  085 

12.  Where  the  contract  was  valid  when  made,  any 
subsequent  constitutional  provision  which  makes 
it  void  is  in  violation  of  the  FMeral  Constitution  on 
the  subject  of  impairing  the  obligation  of  contracts. 

Delmaa  v.  Ins.  Co.,  757 

See  Wall.  11, 12, 18,  14. 


CONTRACTS. 

Seb  BUiiA  NOTBS  and  Checks,  6, 8. 
Carrier,  4. 
Duress,  8, 4. 
bvidbnob,  19. 
Maritime  Law,  1, 6, 7, 8. 
Patent  Kiohts,  19. 
Payment,  1. 

Taxes  and  Tax  Sai^bs,  12,  18. 
Usage,  1,  2. 

1.  The  construction  given  to  a  contract  by  the 

Sartics,  is  an  aid  that  may  always  be  called  in  when 
tie  meaning  of  the  contract  is  ambiguous. 

Steinbaeh  v.  Stewarts  58 

2.  A  contract  made  by  the  Secretary  of  War  with 
an  officer  of  the  Army  of  the  United  States,  is  not 
forbidden  by  the  army  regulation  forbidding  con- 
tracts by  one  army  officer  with  another. 

U.  S.  V  Bums,  388 

8.  Assignee  of  one  half  of  such  contract,  though 
an  army  officer,  can  recover  in  Court  of  Claims  his 
moiety,  although  the  other  contractor,  by  his  dis- 
loyalty, is  barred  from  recovery  by  the  Act  of 
March  3, 1868. 

Idem,  388 

4.  A  contract  to  employ  another  to  carry  all  the 
goods  one  has  to  transport  t)etween  two  points  on 
a  river  does  not  Impose  an  obligation  to  employ  him 
to  carrv  goods  from  a  more  distant  point  on  the  riv- 
er, although  in  such  transportation  such  goods 
pass  between  both  points  named  in  the  contract. 
ScoU  V.  U.  S.,  488 

6.  Where  one  made  a  contract  with  Government 
to  deliver  to  it  sound  cavalry  horses,  subsequent 
regulations  by  Government  for  their  inspection, 
are  not  alteration  of  the  contract. 

U.  S.  V.  Warmer,  530 

0.  Where  such  contractor  gave  up  his  contract  by 
reason  of  such  regulations,  he  was  not  entitled  to 
any  damages  for  making  preparaUons  for  its  per- 
formance. 

Idem,  530 

7.  Where  a  person  receives  a  certain  sum  in  bonds, 
which  said  sum  he  agreed  to  expend  in  purchase  or 
lands  at  $5  per  acre,  ne  is  bound  to  purchase  lands 
with  them,  at  their  face  value. 

Kitchen  0.  Bedftyrd,  687 

8.  His  selling  the  bonds  at  six  cents  on  the  dollar 
and  investing  the  proceeds  in  lands  is  not  a  fulfill- 
ment of  the  contract,  and  the  purchaser,  knowing 
the  contract,  must  restore  the  bonds  to  the  original 
owner. 

Idem,  087 

9.  Neither  the  motive  nor  the  expectation  of  re- 
sult that  induces  one  to  enter  into  a  contract,  con- 
stitutes its  consideration. 

PhUpot  V.  Oruninger,  748 

10.  A  conveyance  of  property  made  to  a  firm,  is 
an  adequate  consideration  for  a  note  of  the  firm, 
made  by  one  of  the  firm. 

Idem,  748 

11.  Where  the  United  States  hired  a  vessel  at  a 
fixed  price  per  day.  with  the  privilege  of  buying 
her  at  $40,000,  and  this  sum  mt«ht  be  paid  by  her 
per  diem  hire,  in  which  case  the  vessel  was  to  bo- 
come  the  property  of  the  Government,  the  contract 
vested  an  equitable  ownership  in  the  Government. 

PropeOtr  O).  v.  U.  S.,  760 

12.  Where  the  United  States  became  insurer 
against  war  risks,  and  the  vessel  was  destroyed  by 
such  risk  l>efore  the  freight  earned  amounted  to 
the  appraised  value  or  price,  the  plalntifTs  loss 
could  not  have  exceeded  what  remained  unpaid  of 
that  sum  and  he  having  already  received  that  sum, 
can  have  no  further  claim. 

Idem,  760 

COPYRIGHT. 

An  agreement  that  certain  publishers  *'shall  have 
the  copyright  of  reports  of  a  court"  gives  the  pub- 
lishers the  benefit  of  the  Act  of  Feb.  3, 1881.  grant- 
ing an  additional  extension  of  fourteen  years. 

Paige  v.  Banks,  700 

CORPORATIONS. 

See  Bonds.  S,  10-14. 
kstoppel,  2. 

Principal  and  Agent,  4-0. 
Religious  Corporations,  1-7. 
Taxes  and  Tax  Sales,  7. 12, 18. 

1.  A  corporation,  although  it  may  be  permitted 
to  transact  business  where  its  charter  does  not 
operate,  cannot  on  that  account  acquire  a  residence 
there. 

Ins.  Co.  V.  Francis,  77 

D85 
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2.  A  muiilclpal  corporation  may  purchase  t>ack 
its  own  bonds. 

New  Albany  v.  Bwrke,  lAff 

8.  A  corporation  is  a  citizen  of  the  State  which 
created  it. 

8t.  Lnuti  V.  Ferry  Co,,  19« 

B.  R.  O).  V,  WhiUoru  571 

4.  A  mortf  affe  was  properly  executed  as  to  htma 

JIde  holders  for  value,  although  the  meetings  of  the 

directors  by  which  the  mortgages  were  authorised, 

were  held  out  of  the  State. 

Ocdve^tonR.  R.  v.  GrHOdrey,  100 

6.  A  corporation  doing  business  in  a  foreign  ter^ 
ritory,  consents  to  be  sued  there. 

R.  R.  Co.  V.  Harris,  854 

6.  One  State  may  make  a  corporation  of  another 
State  its  own. 

Idem,  854 

7.  Acts  of  Congress  made  the  Baltimore  and  Ohio 
R.  R.  Co.  suable  in  the  District  of  Columbia. 

Idem,  854 

8.  A  statute  amending  a  charter  of  a  corporation 
passed  with  its  assent  and  accepted  by  a  corporate 
vote  as  an  amendment  to  the  charter,  does  not  im- 
pair the  obligation  of  the  contract  of  the  original 
charter. 

Pennsylvania  CoUege  Cases,  550 

9.  A  provision  in  a  charter  that  it  shall  not  be  al- 
tered in  any  other  manner  than  by  an  Act  of  the 
Legislature.lsequivalent  to  an  express  reservation 
to  the  State  to  make  alterations  in  it. 

Idem,  550 

10.  Where  an  Act  uniting  two  colleges  was  valid, 
and  the  two  original  corporations  became  merged 
In  one,  neither  of  them  can  thereafter  sue  for  any 
cause  of  action. 

Idem,  550 

11.  Contracts  for  scholarships  between  one  of  the 
colleges  and  individuals,  before  the  colleges  were 
united,  would  not  inhibit  the  Legislature  from  al- 
tering, modifying  or  amending  the  charter  of  the 
corporation  by  virtue  of  a  right  reserved  to  that 
eCTect,  or  with  the  assent  of  the  corporation. 

idem,  550 

12.  Charters  may  be  altered,  modified  or  amended 
tn  all  cases  where  the  power  to  do  so  is  reserved  in 
the  charter  or  in  some  antecedent  general  law. 

Idem,  550 

18.  Neither  a  grantor  of  land  to  a  corporation, 
nor  one  who  claims  under  him,  can  question  its  ca- 
pacity to  take  the  title  after  it  has  paid  to  such 
grantor  full  value  for  the  property. 

Myers  v.  Croft,  568 

COUPONS. 

SxB  Bonds,  1, 15. 

COURT  OF  CLAIMS. 

Sbx  Ahandoned  akd  Captubxd  Propbrtt  Act, 
4i  T,  9. 
Umitbd  Statbs,  1. 

1.  British  subjects  have  the  right  to  sue  in  the 
Court  of  Claims  under  the  Act  relating  to  capt- 
ured and  abandoned  property,  as  the  American 
citizen  has  the  right  to  prosecute  his  claims  against 
the  British  Government  in  its  courts. 

U.  S.  V.  iyKtcfe,  181 

2.  The  acceptance  of  the  amount  of  a  claim 
against  the  Government  allowed  by  commissioners, 
and  giving  a  receipt  therefor  In  full,  is  a  bar  to  a 
claim  for  further  allowance  by  the  Court  of  Claims. 

V.  S.  V.  Chad.  860 

8.  This  court  will  not  dismiss  an  appeal  from  the 
Court  of  Claims  upon  the  ground  that  a  motion  for 
a  new  trial  had  been  made  in  that  court;  but  will 
dismiss  the  appeal  when  a  new  trial  has  been 
granted. 

U.  S.  V,  CrweU,  884 

4.  A  claim  for  the  destruction  of  property  by  the 
United  States  naval  forces,  in  bombarding  a  town, 
cannot  be  heard  by  the  Court  of  Claims. 

Perrin  v.  U.  S.,  418 

6.  The  employment  and  use  of  steamboats  im- 
pressed into  the  public  service,  raised  an  implied 
promise  on  the  part  ot  the  United  States  to  re-im- 
Durse  the  owner  therefor,  and  the  Court  of  Claims 
has  Jurisdiction  of  such  claims. 

U.  S.  V.  RusaelL  474 

6.  A  rule  of  the  Court  of  Claims,  which  required 
that  the  claimant  should  have  first  gone  through 
the  Department  which  might  have  entertained  the 
claim  before  he  could  prosecute  in  that  court,  is 
void. 

Clyde  V.  U.  S.,  470 

7.  Where  a  vessel,  during  the  late  war,  trans- 

9<ll 


ported  a  load  of  coal  for  the  United  States,  by 
agreement,  and  was  impresMd  to  undertake  an- 
other voyage :  held,  that  the  Court  of  Claims  had 
jurisdiction  of  the  claim  under  the  contract,  but 
not  of  the  claim  for  the  other  voyage  which  was 
outside  of  the  contract. 

U,S.v.KinibSlL  508 

8.  The  Court  of  Claims  may  grant  a  new  trial 
after  a  decision  of  a  cause  by  tDis  oourt  on  appeal, 
notwithstanding  the  filing  of  the  mandate  of  this 
oourt. 

Xx  parte  RussOL  688 

9.  The  Court  of  Claims  has  not  jurisdiction  of  a 
claim  for  the  destruction  of  property  by  the  mili- 
tary forces  of  the  United  States,  during  the  war,  in 
one  of  the  States  engaged  in  the  rebelflon,  nor  of  a 
claim  for  rent  of  a  plantation,  where  the  leasing' 
was  an  incident  only  to  the  unlawful  appropria- 
tion and  spoliation  ox  the  plantation. 

Pughv.U.a,,  711 

10.  Where  Congress  directed  the  Oourt  of  Clalma 
to  rehear  a  claim  which  has  been  decided  against 
by  that  oourt  on  account  of  the  informality  of  the 
papers:  held,  that  Congress  intended  that  su<A 
court  should  wholly  disregard  such  informality. 

Cross  V,  U.  8.,  781 

11 .  Recovery  cannot  be  had  in  the  Oourt  of  daima 
for  Injuries  to  a  vessel  occasioned  by  the  tortious 
act  of  an  ofBcer  of  the  government. 

3for0an  v.  U.  S.,  ,  788 

12.  Where  the  U.  S.  hired  a  vessel  to  transport 
troops  and  munitions  of  war,  the  U.  S.  assuming 
the  war  risk,  and  the  owners  of  the  boat  tiearinr 
the  marine  risk,  the  stranding  of  the  boat  in  goin^r 
over  a  bar  was  owing  to  a  peril  of  the  sea,  and 
her  owners,  and  not  the  government,  must  bear 
the  loss. 

Idem,  7S» 

13.  The  peremptory  order  of  the  quartermaster 
to  proceed  to  sea  is  outside  of  the  contract,  and  no 
recovery  can  be  had  thereon  by  reason  thereof  in 
that  court. 

idem.  7SS 

U.  On  appeals  from  the  Court  of  daima,  nothing 
can  be  reviewed  but  questions  of  law.  The  Court 
of  Claims  must  find  the  facts. 

Mohan  v.  U,  8„  764 

15.  If  the  Court  of  Claims  refuses  to  find  a» 
prayed,  the  prayer  and  refusal  must  be  made  part 
of  the  record,  so  tliat  this  court  can  determine 
whether  the  question  is  one  so  necessary  to  the  de- 
cision of  the  case  that  it  will  send  it  back  for  anoh 
finding. 

JWem,  764 

COURTS. 

Although  the  judges  of  the  Supreme  Court  of  a 
Territory  are  appointed  by  the  President  under  an 
Act  of  Congress,  yet  the  courts  they  are  authorised 
to  hold  are  not  courts  of  the  United  States. 

dinUm  V.  EngUbreeht,  680 

COVENANT. 

1.  A  verbal  asrreement  between  the  parties  to  a 
deed  made  at  the  time  of  the  delivery  or  prevlons 
thereto,  that  one  of  them  should  be  released  from 
the  covenants  contained  in  the  deed,  cannot  defeat 
an  action  for  an  alleged  breach  of  those  covenants. 

Wadsworth  v.  Warren,  408 

2.  The  covenant  **to  warrant  and  defend"  prop- 
erty for  which  a  quitclaim  deed  is  executed 
''against  all  claims.  United  States  excepted*  '*  does 
not  cover  the  Interest  of  the  United  States  nor  pre- 
clude its  acquisition  by  the  covenantors  or  taelr 
heirs  for  themselves. 

Davenport  v.  Lamb,  65S 

8.  A  covenant  that  if  the  grantors  **obtaln  the  fee 
simple"  to  property  conveyed  **f rom  the  Oovem- 
ment  of  the  United  States,  they  will  ooovey  the 
same"  to  the  grantee,  his  heirs  or  assigns  ^by  a 
deed  of  generalwarranty,"  only  takes  effect  in  case 
the  grantors  acquire  the  title  directly  from  the 
United  States,  and  does  not  cover  the  acquisition 
of  the  title  of  the  United  States  from  any  inter- 
mediate party. 

Idem,  688 

4.  In  covenant  for  non-payment  of  rent,  payable 
at  different  times,  a  new  action  lies  as  often  as  the 
respective  sums  become  due  and  payable. 

Cross  V.  U.  S.,  781 

6.  Where  the  suit  is  for  installments  of  rent  not 
due  when  a  former  suit  was  instituted,  and  tbey 
were  not  Included  in  it  in  any  stage  of  the  proceed- 
ing, the  plea  of  former  recovery  is  no  bar. 

Idan,  781 

78,  79,  80,  81  U.  & 
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CRIMINAL  LAW. 

1.  Meftninff  of  the  words  **fal«e,  forged  andooun- 
terfelt,'*  In  the  6th  seotion  of  the  Act  of  Feb.  86, 

a.  Under  said  section  one  can  be  leffally  convicted 

for  altering  or  passlns  a  forged  or  counterfeit  note 

purporting  to  be  a  U.S.  Treasury  note  issued  under 

authority  of  said  Act.  ,  ^^ 

Idem,  ^•* 

3.  A  criminal  prosecution  for  a  public  offense  is 
not  a  cause  affecting  persons  who  may  be  called  to 
testify  therein  within  the  Act  of  Ck>ngree8  of  Apr. 
«.  1M6.  -,. 

myew  v.U,  S.t  ^  _      .  ^     ^  w  *^ 

4.  Under  such  Act,  the  U.  8.  arcuit  Court  has  no 
Jurisdiction  of  the  crime  of  murder  committed  in 
the  district  of  Kentucky,  merely  because  two  du- 
zens  who  witnessed  the  murder  were  of  the  Afri- 
can race,  and  incompetent  to  testify  in  such  state 
courts.  -_- 

Idem,  «»« 

CUSTOM. 

Sbb  Ubaoc.  1-6. 

DAMAGES.  ^ 

8bb  Ck)LLlsiON,  10, 18, 14, 18,  82. 
Contracts.  6. 
Patbnt  Rights,  86. 

1.  The  proper  rule  of  damages  where  a  cargo  is 
lost  in  tnansitu,  by  a  collision  or  other  tort,  is  the 
value  of  the  goods  at  the  time  and  place  of  shlp- 

The  Vauahan  v.  Gordon,  'OT 

The  TeUffraph  u.  Gordon^  807 

2.  Where  a  decree  was  right  when  rendered,  it 
will  not  be  disturbed,  although  the  currency  in 
which  it  was  rendered  has  lessened  in  value  since 
Its  rendition. 

Idem,  ^  807 

8.  Damages  for  collision  will  not  be  diminished  on 
InsufBcient  proof. 

Conrad  v.  HaaAett,  881 

4.  Owners  of  vessels  are  not  liabl  e  for  damages 
from  a  collision  beyond  the  amount  of  their  inter- 
est in  the  ship  and  her  freight. 

The  Cajtuga  v.  Hobohen  Land  Co,,  888 

6.  Damages  in  cases  of  collision  are  the  same  as 
In  suits  for  injuries  to  personal  property,  and  may 
extend  to  loss  of  freight,  necessary  expenses  In- 
curred in  making  repairs  and  unavoidable  deten- 
tion.   Idem,  888 

DECREES  A  JUDGMENTS. 

Sbb  Afpsal  and  BBBOR,  PRAOnCB  ON,  29. 

Confiscation,  4. 

BjBCTnCKNTS,  2. 
HOMKSTBAD  RlQHTS,  28. 

Jurisdiction,  4, 5, 6, 9. 18,  22, 28, 29, 82, 84, 86, 

41,45,61,63,64. 
Lands,  2. 8, 18. 
PBAoncB,  19. 

1.  Where  the  residuary  devisees  of  land  are  not  be- 
fore the  court.  It  cannot  decree  the  conveyance  of 
real  estate,  but  the  legal  representatives  being  be- 
fore it,  it  can  give  a  money  decree  against  them,em- 
bracing  the  value  of  the  land,  which  it  might  other- 
wise adjudge  to  be  conveyed. 

May  V.  Le  Claire,  ftO 

2.  In  revenue  cases,  default  entered  establishes 
facts  averred  in  the  libel  or  information  and  war- 
rants a  decree  of  condemnation  if  the  information 
contains  the  necessary  averments,  and  a  Jury  trial  is 
unnecessary. 

Paige  v.  U.  S.,  18ft 

8.  A  Judgment  on  a  contract  for  the  payment  or 
delivery  of  a  specified  weight  of  pure  gold,  solvable 
in  coined  money,  should  be  entered  for  coined  dol- 
lars and  parts  of  dollars. 

Dewing  v.  Sears,  181) 

4.  A  Judgment  on  a  contract  payable  in  coin  may 
be  enteredi  for  coined  dollars. 

TrebUcock  v.  WUaon,  460 

5.  The  same  legal  effect  must  be  given  to  a  New 
YorkJudgmentinNew  Jersey,  as  would  be  given 
toitinNew  York. 

Chewv.Brumagen,  003 

6.  Where,  by  the  laws  of  New  York,  a  trustee  of 
an  express  trust  may  bring  an  action  without  mak- 
ing the  cestui  que  truet  a  party,  a  Judgment  in  such 
action  is  conclusive  against  the  cestui  que  trust,  not 
only  in  that  State  but  in  all  other  States. 

idem,  003 

See  Wall.  11, 12, 18,  14. 


7.  A  decree  of  nfflrmance,  without  taxation  of 
costs  and  without  specifying  the  sum  for  which  it 
is  rendered,  Is  not  a  final  decree. 

Wheeler  v.  Harris,  681 

8.  An  order  setting  aside  a  sberlff*s  return  to  an 
execution,  and  Awarding  an  alias  execution  is  not  a 
final  Judgment. 

Wells  0.  MeOregor,  688 

DEEDS.  9 

Sbb  Bona  Fidb  Pubchasbb,  1. 

DUBESS,  1. 

Taxes  and  Tax  Sales,  16, 17. 

DELIVERY. 

Seb  Bill  of  Lading,  4-6. 
consionmbnt,  1. 

DEPOSITION. 

See  Practice,  1. 

DEVISE. 

See  Will,  1-8. 

DOWER. 

A  wife  who  has  a  right  of  dower  only  in  the  event 
that  she  survived  her  husband,  has  no  present  title 
to  the  land,  either  legal  or  equitable. 

Doltonv,  Cain,  830 

DISTILLERS. 

Seb  Bonds,  4, 5. 
Duties,  7. 

1.  Where  a  distiller  gave  a  bond,  conditioned  that 
he  would  faithfully  comply  with  all  the  provisions 
of  law  in  relation  to  the  duties  and  business  of  dis- 
tillers, he  is  bound  to  pay  the  wages  of  the  store- 
keepers placed  by  the  government  in  charge  of  his 
distillery  warehouse,  although  the  Resolution  of 
Congress  requiring  it  was  passed  after  the  execu- 
tion of  bis  bond. 

U.  S.  V.  PoujelU  780 

2.  A  distillery  warehouse  is  a  bonded  warehouse 
within  the  meaning  of  the  Joint  Resolution. 

Idem,  780 

8.  Such  distiller  must  pay  the  government  for 
work  done  by  the  storekeepers,  or  for  money  paid 
for  their  per  diem  wages  on  Sunday. 

Idem,  780 

4.  The  sureties  on  such  bond  are  bound  in  the  same 
manner  as  their  principals. 

Idem,  780 

5.  If  certain  spirits  belonging  to  the  govemiaeut 
by  forfeiture  are  voluntarily  mixed  with  other  spir- 
its belonging  to  the  same  party  and  passed  through 
the  process  of  rectification  in  leaches,  he  cannot 
thereby  deprive  the  government  of  its  fair  propor- 
tion of  rectified  spirits. 

Idem,  780 

DURESS. 

See  liiENS,  4. 

1.  A  deed,  obligation  or  contract,  procured  by 
means  of  threats  to  take  the  life  of  the  person  exe- 
cuting it.  is  Inoperative  and  void. 

Baker  v,  Morton,  808 

2.  Moral  compulsion,  produced  by  threats  to  take 
life  or  to  inflict  great  bodily  harm  is  sufficient  to 
constitute  duress. 

French  V,  Shoemaker,  858 

8.  A  contract  signed  because  a  party  was  in  strait- 
ened circumstances,  greatly  embarrassed  and  in 
I>re8Slng  want  of  money,  where  the  other  party  to 
t  is  not  responsible  for  his  necessities.  Is  a  voluntas 
ry  act^  and  he  is  t)Ound  by  Its  terms. 

Idem,  859 

4.  Where  such  party  signed  a  contract  after  he  bad 
ample  time  for  inqulry.examination  and  reflection, 
neither  a  court  of  equity  nor  a  court  of  law  can  re- 
lease him  from  its  obligations. 

Idem,  859 

DUTIES. 

1.  The  Act.  of  July  14, 1868.  levied  "on  all  goods, 
wares  and  merchandise  of  the  growth  or  produce  of 
countries  beyond  the  Cape  of  Good  Hope"  a  duty 
of  ten  per  cent,  ad  valoremAn  addition  to  the  duties 
imposed  on  such  articles  when  imported  directly 
from  the  place  or  places  of  their  growth  or  produc- 
tion, leaving  all  other  articles  embraced  in  the  firat 
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olfluse  or  the  body  of  the  seotioii  subject  to  the  new 
duty  therein  prescribed. 

Sturgetss  v.  Draper,  «55 

2,  An  action  of  debt  will  lie.  at  the  suit  of  the 
United  States,  to  recover  the  forfeitures  or  penai- 
ties  incurred  under  the  Duty  Act  of  Mar.  3, 1823. 
StockweU  V.  U.  S.,  *•! 

Section  2  of  tbe^ct  of  1828  applies  to  lUoffal  im- 
porters. 

Idem,  ^  491 

8.  That  section  was  not  repealed  by  the  Act  of 

July,  1866,  BO  as  to  affect  a  suit,  brouflrnt  to  enforce 

liabUitles  incurred  before  the  latter  Act  was  passed. 

Id£m,  491 

4.  The  Duty  Act  of  1866  does  not  impose  a  duty  on 

birds  and  fowls. 

Reiche  v.  Smythe,  566 

6.  Subsequent  pa/ment  of  the  duties  is  no  defense 
to  an  information  for  a  forfeiture  founded  upon  an- 
tecedent wronerf ul  acts,  in  cases  where  the  forfeit- 
ure is  made  absolute  by  Act  of  Congress. 

U.  S.  V.  DlfftiUed  Sjrtrite,  815 

6.  Such  forfeiture  cannot  be  defeated  by  a  subse- 
quent transfer  of  the  property  even  to  a  bona  fidt 
purchaser  for  value. 

Idtm,  815 

T.  A  removal  of  spirits  from  the  place  where  dis- 
tilled, to  a  bonded  warehouse,  to  defraud  the  Unit- 
ed States  of  the  duties,  is  illegal  and  forfeits  the 
spirits. 

Idtm,  815 

EJECTMENT. 

1.  Patent  for  lands  issued  by  the  United  States 
when  reorular  on  its  face,  is  conclusive  evidence  of 
title  in  the  patentee,  in  an  action  of  ejectment  in 
the  state  courts. 

Oihton  V.  Chouteau,  584 

2.  A  Judgment  for  plaintiff  in  ejectment  is  good, 
although  It  does  not  find  for  nor  against  all  the  par- 
ties mentioned  in  the  different  counts  of  the  deda- 
ration.if  the  finding  conforms  to  some  of  the  counts. 

Arm^rofng  v.  MorriU,  765 

8.  In  Illinois  a  person  having  the  equitable  title  to 
land,  under  a  contract  to  purchase,  may  avail  him- 
self of  the  Statute  of  Limitations  of  that  State,  by 
pleading  his  possession  of  seven  yean  in  bar  of  an 
action  of  ejectment. 

DcHton  V.  Cain,  880 

4.  And  tbis  is  so,  although  the  equitable  title  could 
not  be  employed  by  a  plaintiff  in  an  action  of  e)ect- 
ment,  who  can  only  recover  when  he  has  the  para- 
mount legal  title. 

Idem,  880 

EMINENT  DOMAIN. 

Sib  Ck)NBTiTUTioNAii  Law,  5-8. 

EQUITT. 

Sbb  Taxbh  and  Tax  Salbs. 
Tkrrjtorieb. 

1.  Courts  of  equity  have  Jurisdiction  to  relieve 
against  fraud  or  mistake,  as  where  one  man  has  pro- 
cured a  patent  which  belonged  to  another. 

Meader  v.  Norton,  184 

2.  Defense  of  laches  and  the  Statute  of  Limitations 
cannot  prevail  where  the  suit  was  commenced  with- 
in a  reasonable  time  after  the  evidence  of  the  fraud 
was  discovered. 

Idem,  184 

8.  In  an  equitable  proceeding,  a  decree  for  dam- 
ages cannot  be  rendered  against  a  fraudulent  as- 
s&nee  of  property.  The  decree  against  him  must  be 
a  decree  for  an  account. 

Dunphy  v.  KleintmitK  '93 

4.  No  one  can  be  relieved  In  equity  against  a  Judg- 
ment,however  unjust  it  may  be,  if  he  had  a  defense 
and,  through  his  own  fault,  failed  to  present  it,  or 
where,  although  Ignorant  of  the  defense,  he  could 
have  known  it  if  he  had  used  reasonable  diligence 
to  ascertain  it. 

Avery  v.  U.  S.,  405 

5.  Courts  of  equity  have  the  power  to  Inquire  into 
and  correct  mistakes,  injustice  and  wrong  in  Judi- 
cial and  executive  action,  when  it  invades  private 
rights. 

John»(m  V.  Tnwtlev,  485 

6.  Where  the  obligation  to  pay  becomes  fixed  and 
absolute,  as  by  the  death  of  a  party  whose  life  is  in- 
sured, the  sums  Insured  become  a  purely  legal  de- 
mand, and  where  a  partv  has  a  good  defense  at  law 
to  a  purely  legal  demandihe  cannot  resort  to  a  court 
of  equity  for  relief. 

Ins,  Co,  V,  BaUey,  501 
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ESTOPPEL. 

Sbb  Bonds,  10. 

corpobatiom8,  &,  18. 
Patbnt  Uightb,  12. 

PRINCIPAIi  AlfD  AOEHT,  6. 

1.  Where  a  person,  occupying  land  but  not  having 
the  title,  gives  a  power  •of  attorney  to  sell  hla  Inter- 
ests therein,  and  afterwards  aoaulred  the  leiral  title 
and  receives  the  money  on  a  sale  made  by  bis  attor- 
ney, he  cannot  disavow  such  sale  and  recover  the 
land,  on  the  ground  that  he  did  not  have  the  legal 
title  at  the  time  of  the  execution  of  the  power  of 
attorney,  although  the  deed  of  the  attorney  was  a 
quitclaim. 

Smith  V.  Sheeley,  430 

2.  A  party  who  makes  a  sale  of  real  estate  to  a 
bank,  cannot  question  its  capacity  to  take  the  title, 
after  it  has  paid  him  the  consideration  for  the  pur- 
chase. 

Idem,  4S0 

EVIDENCE. 

Sbb  Covbnant,  1. 

inburancb,  4,  6,  7,  8,  21,  24,  25. 
Patents,  4,  9,  12, 18. 
Principal  and  Aobnt,  1-8, 9. 
State  Laws  and  Decisions,  L 
Taxes  and  Tax  Sales.  15, 17. 
Usage,  8. 

1.  A  patent  is  of  itself  prima  fade  evidence  that 
the  patentee  is  the  original  and  first  inventor. 

Seymour  v.  Osborne,  3S 

2.  Recital  In  letters  patent  Is  evidence  that  the  re- 
quired oath  was  taken  before  the  letters  patent 
were  granted. 

Idem,  33 

8.  Mere  vague  and  general  representationa  in  a 
magazine,  are  not  evidence  that  the  patentee  la  not 
the  first  inventor. 

Idem,  83 

4.  Where  both  parties  claim  under  the  same  grant- 
or, a  conveyance  by  him  tooneof  them  Is  good  evi- 
dence against  the  other. 

Steinbaehv.  Sietrart,  56 

5.  The  maps  of  early  explorers  and  reports  of  trav- 
elers are  mere  hearsay  evidence  of  little  value,  if 
such  evidence  differs  from  that  of  living  wltnestv^s. 

Missouri  V.  Kentucky,  113 

6.  If  the  evidence  offered  conduces  in  any  rea- 
sonable degree  to  establish  the  fact  in  oon&oTersy, 
it  should  go  to  the  Jury. 

Ins.  Co.  V.  Weidt,  334 

7.  Testimony  of  merchants  as  to  the  uniform  pro- 
portion between  the  stock  on  hand  and  the  «>"""■« 
sales  in  their  business,  is  proper  on  the  question  of 
the  amount  of  loss  by  fire,  to  a  stock  of  aiinllar 
goods. 

Idemy  334 

8.  The  burden  of  proof  of  knowledge  by  a  passen- 
ger of  a  memorandum  on  his  ticket  llmltinir  tltc  lia- 
bility of  a  railroad  company  and  of  his  assent  to  iu 
rests  upon  the  company. 

R.  R.  Co.  V.  Hcmris,  334 

9.  United  States  courts  take  Judicial  notioe  of  the 
public  laws  of  the  several  States,  and  of  the  private 
and  public  laws  of  Indiana. 

R.  R.  Co.  V.  Bk,,  333 

10.  Evidence  by  comparison  of  hand writtnga  Is  not 
admissible  when  the  witness  has  had  no  previous 
knowledge  of  them  but  Is  c^ed  on  to  testify  merely 
from  a  comparison. 

Rogers  v.  Ritter,  417 

11.  If  a  person  has  once  seen  another  write  his 
name,  or  if  he  has  personally  communicated  with 
him  by  letter,  or  seen  his  signature  to  official  docu- 
moots,  although  he  has  never  seen  him  write,  be 
can  testify  to  nis  handwriting. 

Idem,  417 

12.  There  are  other  modes  in  which  one  person 
can  become  acquainted  with  the  handwriting  of 
another,  brides  havinsr  seen  him  write,  or  corre- 
sponded with  him,  sucn  as  seeing  his  signature  to 
official  documents. 

Idem,  417 

la.  In  trespass  to  real  property,  a  mere  posera- 
Bory  right  in  the  defendant  may  be  given  In  evi- 
dence under  the  general  Issue. 

Cooley  V.  O'Connor,  444 

14.  A  passenger,  injured  during  a  milSe  on  a  steam- 
boat, may,  in  an  action  for  the  Injury,  give  evi- 
dence to  show  the  manner  in  which  the  omoen  at- 
tended to  their  duty  during  the  disturbance. 

Trans.  Co.  v.  Flint,  65* 

15.  In  actions  for  fraud,  other  similar  frauds  com- 
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mlttecl  about  the  same  time,  by  defendant,  may  be 
iriven  In  evidence. 

Butler  v.WaUtim,  ««• 

16.  Where  deeds  are  referred  to  as  parts  of  the  de- 
scription In  a  deed,  they  may  be  used  in  evidence 
in  aid  of  the  description. 

Peyton  V.  Heinekent  679 

17.  Bntries  in  boolcs  are  always  explainable,  and 
the  truth  of  the  transaction  may  be  shown  inde- 
pendently of  them. 

The  PcUajtaco  v.  Boyee,  696 

18.  The  recitals  in  a  deed  of  a  sheriff,  as  to  the 
manner  in  which  he  executed  a  Judgrment  direct- 
ing  the  sale  of  property,  are  evidence  against  the 
flrrantee  and  parties  claiming  under  him. 

f  Venc/i  17.  EdioardSy  70a 

19.  Acquiescence  by  the  parties,  in  a  certain  con- 
struction of  a  contract,  is  evidence  of  the  intention 
of  the  parties. 

Paige  v.  Banto,  709 

20.  Record  in  a  foreclosure  suit  is  admissible  in 
evidence,  in  establishing  title,  although  one  of  the 
defendants  has  not  been  served  with  process  In  th^ 
case. 

Dint  V.  Morris,  7«» 

21.  Lost  records  may  be  proved  by  secondary  evi- 
dence, but  their  former  existence  and  loss  must 
first  be  established  by  competent  proof. 

Improvement  Co,  v.  Munaon,  867 

22.  Papers,  not  evidence  jter  8e,  but  proved  to 
have  been  true  statements  of  fact,  at  the  time  they 
were  made,  are  admissible  in  connection  with  the 
testimony  of  a  witness  who  made  them. 

Ins.  Co.  V.  Weide,  894 

23.  Footings  of  the  amount  of  stock  of  a  mer- 
chant, correctly  entered  upon  an  old  ledger  and 
transferred  to  a  new  one,  the  old  ledger  being  burnt, 
are  admissible. 

Idem,  894 

EXCEPTIONS. 

Seb  Appbal  and  Brrob,  Pbactiob  on,  12,  21. 28. 
Pragtioe  8. 

1.  Where  it  does  not  appear  that  the  exceptions 
were  taken  in  the  district  court  nor  in  the  circuit 
court,  they  will  be  held  to  have  been  waived. 

The  Vaughan  v.  Chyrdon^  807 

The  Tetegraph  v.  Gord(m,  807 

EXTRA  COMPENSATION. 

1.  Under  the  Joint  Resolution  of  Feb.  28, 1867,  al- 
lowing additional  pay  to  persons  in  the  civil  serv- 
ice, neither  a  commission  nor  a  warrant  of  appoint- 
ment is  necessary  to  entitle  an  employi  to  its  bene- 
fit, provided  he  was  an  employi  in  the  executive 
mansion,  or  in  any  of  the  departments,  or  in  a  bu- 
reau or  division  thereof. 
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2.  Persons  so  employed  are  properly  in  the  serv- 
ice, although  their  particular  employment  may  not 
be  designated  in  an  appropriation  Act. 

Idem,  705 

8.  A  watchman  or  guard  at  the  Jail  in  Washington 
and  a  foreman  of  carpenters  on  tne  capitol  exten- 
sion are  empU)yi»  of  the  Inferior  Department  and 
entitled  to  the  additional  compensation  under  reso- 
lution of  CongreSR. 

U.  S.  V.  Manning,  706 

U.  S.  V.  MiUer,  705 

FOROERT. 

Sbi  Bills,  Notbs  and  Checks,  8. 

FORMER  RECOVERY. 

SsB  Actions,  1. 

Ck>VENANT,  5. 

Btatb  Laws  &  Decisions,  1. 

FORMER  ADJUDICATION. 

1.  When  the  law  has  confided  to  a  special  tribunal 
the  authority  to  hear  and  determine  certain  mat- 
ters arising  in  the  course  of  its  duties,  the  decision 
of  that  tribunal,  within  the  scope  of  ita  authority, 
is  conclusive  upon  all  others. 

Johnson  v.  TiruMey,  485 

2.  When  the  pendency  of  a  suit  is  set  up  to  defeat 
another,  the  case  mu»t  be  the  same,  founded  on  the 
same  facts,  and  there  muAt  be  the  same  parties,  the 
same  rights  asserted,  and  the  same  relief  prayed 
for. 

Watson  V.  Jones,  666 

8ee  Wall.  11,  12,  18,  14. 


FRAUD. 

See  Evidence,  16. 
Patent  Rights,  9. 

1.  A  fraudulent  purchaser  of  property,  when  de- 
prived of  its  possession,  cannot  recover  for  his  re- 

gairs  or  improvements,  nor  for  incumbrances  paid 
y  him  while  in  possession. 

R.  R.  Co.  V.  Sotiiter,  54S 

2.  The  misrepresentation  which  will  vitiate  a 
contract  of  sale  must  relate  to  a  material  matter 
constituting  an  Inducement  to  the  contract,  re- 
specting which  the  complaining  party  had  no  means 
of  knowledge  and  upon  which  he  relied,  and  by 
which  he  was  actually  misled  to  his  injury. 

Slaughter  v.  Oerson,  6«T 

8.  Where  the  means  of  knowledge  are  at  hand 
and  equally  available  to  both  parties  and  the  sub^ 
Ject  of  purchase  is  open  to  Inspection,  if  the  pur- 
chaser does  not  avail  himself  of  these  means  he  will 
not  be  heard  to  say  in  impeachment  of  the  contract 
of  sale  that  he  was  deceived  by  the  vendor's  mis- 
representations. 

Idem,  6S7 

4.  A  manufacturer  may  not  fraudulently,  nor  by 
deceitful  representations,  induce  another  to  with- 
hold his  proaucts  from  sale,  without  being  answer- 
able for  the  injury  occasioned  by  the  fraud. 

Butler  V.  Watkins,  629 

6.  To  maintain  an  action  for  fraud  it  la  sui&cient 

to  show  that  the  defendant  was  guilty  of  deceit, 

with  a  design  to  deprive  the  plalntiflT  of  some  profit 

or  advantage,  and  to  acquire  it  for  himself. 

Idem,  680- 

GENERAL  AVERAGE. 

See  QuBSTioirs  of  Law  and  Fact,  8. 

Where  a  ship  is  voluntarily  run  ashore  to  avoid 
capture,  foundering  or  shipwreck,  and  she  is  after- 
wards recovered  so  as  to  be  able  to  perform  her  voy- 
age, the  loss  resulting  from  the  stranding  is  to  be 
made  good  by  general  average  contribution. 

FhwHer  V.  RathtHjne,  88t 

HABEAS  CORPUS. 

1.  When  a  sheriff  produced  the  body  of  a  prisoner 
before  a  Judge  on  a  writ  of  habeas  corpus,  his  duties 
as  the  custodian  of  the  prisoner  ceased  until  he  was 
remanded,  and  the  flight  of  the  prisoner  while  be- 
fore the  Judge  was  not  an  escape  from  the  custody 
of  the  sheriff. 

Barth  v.  CUse,  393- 

2.  Court  equally  divided  as  to  whether  on  habeas 
corpus  the  court  may  discharge  a  prisoner  for  mat- 
ters behind  the  indictment,  as  irregularities  in  the 
summons  of  the  grand  Jury. 

Stout  V.  People  of  tl.  S.,  519 

8.  A  state  Judge  has  no  Jurisdiction  to  issue  a  writ 
of  habeas  corpus  for  the  discharge  of  a  person  held 
under  the  authority  or  claim  and  color  of  the  au- 
thority of  the  United  States  by  its  ofhcer. 

U.  8.  V.  Tarble,  597 

4.  A  state  Judge,  after  he  has  been  fully  ap- 
prised by  the  return  to  a  writ  issued  by  him,  that 
the  party  is  held  by  an  officer  of  the  United  States 
by  the  authority  or  claim  and  color  of  authority  of 
the  United  States  can  proceed  no  further. 

Idem,  59T 

5.  A  state  commissioner  cannot  issue  a  h(a)eas 
corpus  to  a  recruiting  officer  of  the  United  States, 
to  bring  before  him  a  person  who  has  enlisted  as  a 
soldier  In  the  Army  of  the  United  States,  on  the 
ground  that  he  was  a  minor  under  the  age  of  eighth- 
een  years,  and  enlisted  without  the  consent  of  his 
father. 

Idem,  597 

HOMESTEAD  RIGHTS. 

1.  The  homestead  right  in  Illinois  la  not  an  estate 
in  the  land. 

Black  V.  Curran,  849- 

2.  The  exemption  from  sale  under  execution  or 
by  deed  (except  with  homestead  waiver)  can  be 
lost  by  abandonment  or  surrender;  that  Is  to  say, 
by  acts  in  pais. 

Idem,  849 

3.  A  judgment  is  a  lien  on  the  land  subject  to  the 
homestead  right,  and  the  land  or  fee  can  be  sold 
under  an  execution,  subject  to  such  right ;  and  the 
purchaser  has  the  absolute  title  when  the  home- 
stead right  ceases,  but  such  sale  does  not  devest  the 
right. 

Idem,  894 

INDIANA. 

See  Evidence,  0. 
Limitations,  2. 
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INDIANS. 

Sib  Tazbs  and  Tax  Saubs,  6. 

INEVITABLE  ACCIDENT. 

1.  An  Inevitable  aooident  need  not  be  neoessarlly 
•caused  by  external  force  of  winds  and  waves. 

TheJavav.OaCo.,  884 

2.  Where  a  collision  occurs  after  both  parties 
liave  endeavored,  by  every  means  in  their  power, 
to  prevent  the  accident,  and  in  spite  of  eveirthing^ 
that  nautical  skill,  care  and  precaution  could  do  to 
prevent  their  colliding,  it  is  inevitable  accident. 

The  Mabey  v.  AtMna^  881 

8.  Faulty  navigation  is,  of  itself,  a  sufficient  an- 
swer to  the  defense  of  inevitable  accident. 

Idem,  881 

INJUNCTION. 

State  and  National  Courts  are  independent  of  each 
other.  Neither  can  impede  nor  arrest  the  action  of 
the  other  for  the  satisfaction  of  its  Judgments  and 

decrees.  ^  ,^  ,^^ 

Amy  V,  Barhholder,  101 

INSANITY. 

Sbb  Insubancx. 

INSURANCE. 

Sbb  QuBsnoN  or  Law  and  Fact,  T,  U. 

1.  The  contract  of  marine  insurance  is  a  maritime 

contract.  _     ^  -.«, 

InBs  Co.  V,  Dunham,  ^  »0 

2.  In  the  case  of  the  concurrence  of  two  causes  of 
loss,  one  at  the  risk  of  the  assured,  and  the  other  at 
the  risk  of  the  insurer,  if  the  damage  by  the  perils 
respectively  can  be  discriminated,  each  party  must 
bear  his  proportion.       ^        ^  „,^„ 

Howard  Ins,  Co,  v.  Trans,  Co,,  878 

Western,  etc.  Ins,  Co.  v.  Trans,  Oo„  880 

S.  Where  the  damage  by  each  cause  of  loss  can- 
not be  distinguished,  the  party  responsible  for  the 
predominating  efficient  cause,  is  liable  for  the  loss. 
Id^m,  ^  ^^    ,       878 

4.  When  an  efficient  cause  nearest  the  loss  is  a 
peril  expressly  insured  against,  the  insurer  is  not  to 
be  relieved  from  responsibility  by  showing  that  the 
property  was  brought  within  that  peril  by  a  cause 
not  mentioned  in  the  contract. 

Idem,  878 

5.  Where  the  policy  is  delivered  without  requir- 
ing payment  of  the  premium,  the  presumption  is 
that  a  credit  was  intended,  and  the  policy  is  valid. 

MiUer  v.  Life  Ins.  Co.,  888 

6.  The  affidavit,  whether  of  an  insane  man  or  not. 
Is  sufficient  in  the  information  which  it  conveys  of 
the  time,  the  nature  and  amount  of  the  loss  cov- 
ered by  a  policy  of  insurance. 

Ins.  Co.  V.  Boyhin,  ,         448 

7.  If  the  insured  was  so  insane  as  to  be  incapable 
of  making  an  intelligent  statement,  this  would  of 
itself  excuse  that  condition  of  the  policy. 

Idem,  **8 

8.  Where  the  liability  of  four  insurance  companies 
depended  upon  the  same  evidence  and  was  founded 
upon  the  same  policy,  and  their  defense  rested  on 
the  same  issues,  the  action  may  be  Joint  by  consent. 

Idem,  **8 

0.  The  Judgment  of  the  court,  which  is  against  the 
def  endantsjolntly  for  the  full  amount  of  the  pol- 
icy, is  erroneous,  but  may  be  against  each  for  one 
fourth  thereof. 

Idem,  448 

10.  In  a  clause  in  a  policy  of  insurance  which  ex- 
cludes from  the  premises  gunpowder,  saltpeter  and 
other  articles  in  the  same  class,  held,  that  the  words 
**  in  quantities  exceeding  one  barrel  at  any  one 
time  'are  applicable  alike  to  all  the  articles  which 
are  spedflea  in  the  clause. 

Phoenix  Ins.  Co.  v.  SOauahler.  444 

11.  Insurance  companies  should  declare  their  ex- 
emptions from  liability  in  policies,  in  terms  which 
cannot  admit  of  controversy. 

Idem,  ,   ^     ^^    *** 

12.  The  disability  to  sue  imposed  by  the  war 
relieves  the  assured  wholly  from  the  consequences 
of  failing  to  bring  suit  within  twelve  months  after 
the  loss  as  required  by  his  policy. 

Semmes  v,  Ins.  Co.,  ^       4B0 

18.  As  between  a  common  carrier  of  goods  and  an 

Insurer  of  them,  the  liability  to  the  owner  for  their 

loss  or  destruction  is  primarily  upon  the  carrier, 

while  the  liability  of  the  Insurer  is  only  secondary. 

HaU  V.  R.  R,  Co.,  684 

14.  An  insurer,  who  has  paid  a  loss,  may  recover 
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what  be  has  paid  by  a  suit  In  the  name  of  the  ■»- 
sured  against  a  carrier  who  caused  the  loes. 

Mem,  894 

16.  Under  the  clause  in  a  policy  provldinjr  that 
fire-works  should  not  be  covered  by  the  inauranoe, 
flre-works  were  not  insured  under  the  name  of  fire- 
crackers, which  were  permitted  to  be  kept,  nor  in 
the  descriptlonof  *'other  articles  in  thelineof  boai- 
ness"  of  the  Insured  used  In  the  policy. 

Steinbaeh  v.  Ins,  Co,,  618 

16.  The  criteria  of  a  serious  penonal  injury  with- 
in the  meaning  of  a  life  policy  considered. 

Ins.  Co.  V.  WUMnson,  617 

17.  Insurance  companies  are  responsible  for  the 
acts  of  their  agents  within  the  general  scope  of  the 
business  Intrusted  to  their  care,  and  no  limitations 
of  their  authority  will  be  binding  on  parties  with 
whom  they  deal,  which  are  not  brought  to  the 
knowledge  of  those  parttea. 

Idem,  617 

18.  When  such  agents  prepare  the  application  of 
the  insured  or  make  any  representstdon  to  them  as 
to  the  character  or  effect  of  the  statements  of  the 
application,  they  will  be  regarded  in  doing  so  aa 
the  agents  of  the  Insurance  company  and  not  of  the 
Insured. 

Idem,  617 

19.  In  such  cases  the  insurers  cannot  protect 
themselves  under  instructions  to  their  agents  that 
they  are  only  agents  for  the  purpose  of  receiving 
and  transmitting  the  application  and  the  premium. 

Idem,  61 7 

80.  Where  the  agent  inserted  in  the  application 
for  life  Insurance  the  age  of  the  mother  of  the  as- 
sured at  the  time  of  her  death,  which  he  obtained 
from  a  third  person,  but  which  was  untrue,  it  was 
the  act  of  the  company  and  not  of  the  assured,  and 
did  not  invalidate  the  policy. 

Idem,  617 

21.  Verbal  testimony  to  show  how  this  was  done 
by  the  agent  does  not  contradict  the  written  con- 
tract aluiough  the  application  was  signed  by  the 
party. 

Idem,  617 

22.  Insurance  can  be  effected  in  the  name  of  a  nom- 
inal partnership  where  the  business  is  carried  on  by 
and  for  the  use  of  one  of  the  partners. 

Ins.  Co,  V.  Hamilton,  788 

28.  Where  the  grain  insured  was  in  the  sole  cus> 
tody  of  a  railroad  company,  and  the  Insurance  agent 
did  not  Inquire  who  were  toe  owners,  the  omission 
to  notify  the  insurer  of  a  dissolution  of  the  part- 
nership was  not  a  concealment  which  would  avoid 
the  policy. 

Idem,  788 

24.  Where,  by  the  policy,  the  assured  is  bound  to 
submit  to  an  examination  as  to  his  loss,  he  Is  not 
bound  to  answer  questions  respecting  the  amounts 
for  which  he  had  made  settlements  with  other  in- 
surance companies. 

ins.  Co.  V.  Welde,  864 

26.  Where  the  Insured  is  bound  by  his  pcdicy  to 

I>roduce  certified  copies  of  invoices  to  show  his  loss, 
t  demanded,  he  is  not  bound  to  produce  them  on  a 
demand  to  produce  duplicates. 

Idem,  664 

26.  Where  the  policies  stipulated  that  fraud  or 

false  swearing  on  the  part  of  the  assured  shookt 

work  forfeiture  of  all  claim  under  them,  statements 

In  the  proofs  of  loee,hone8tly  made,altfaough  subee- 

JLuently  discovered  to  be  mistaken,  will  not  work  a 
orfeiture. 

Idem,  664 

INTERNAL  REVENUE. 

Sbb  DiSTiiXKBS,  1-6. 

Taxbs  and  Tax  8ax.B8,  6, 22, 28. 

1.  The  proviso  of  the  26th  section  of  the  Internal 
Revenue  Act  of  March  2, 1867,  which  limits  to  20  days 
the  time  for  proceedings  to  enforce  forfeltures^was 
not  repealed  by  the  Act  of  July  20,  1868.  It  only 
applies  to  forfeitures  provided  for  In  that  seetloa, 
and  not  to  forfeitures  for  fraudulent  use  of  stamps 
and  fraudulent  reports. 

U.  S.  V.  Henderson,  886 

2.  Suits  to  recover  back  internal  revenue  duties 
Illegally  exacted  cannot  be  commenced  In  drouit 
courts  unless  the  tax  payer  and  the  dtfeodant  are 
citizens  of  different  States. 

Brainardv.  Hubbard,  878 

3.  Where  the  parties  in  such  suits  are  ofttsens  of 
the  same  State  the  action  must  be  brongrht  In  the 
state  court,but  the  defendant  may  remove  the 
into  the  circuit  court  for  trIaL 

Idem, 

4.  The  law  ifUl  not  Unply  a  promise  by  a  public 

78,  79,  80,  81  U.  & 
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officer  to  pay  money  twice  nor  to  pay  it  to  a  private 
party  where  the  law  requires  him  to  pay  It  into  the 
public  treasury,  and  he  nas  done  so. 

5.  Suits  to  recover  back  duties  are  absoutely  pro- 
hibited until  the  tax  payer  appeals  to  the  Commis- 
sioner of  Internal  Kevenue. 

Idem^  972 

6.  Congress,  in  the  Act  of  June  30, 1866,  taxed  all 
irains  and  profits  of  manufacturlngr  companies. 

Idem,  »78 

INTEREST. 

See  Patent  Rights. 

JUDGES. 

See  Actions,  6. 
Attorneys.  3-5. 
Taxes  and  Tax  Sales,  4. 

1.  An  appointment  of  a  Judge,  which  was  purely 
miUtary,  was  subject  to  revocation  whenever,  in 
the  Juokment  of  the  Military  Govern or,revocation 
should  become  necessary  or  expedient. 

LauiMana  v.  WicJiMfej  365 

2.  Alter  the  Ck^nstltution  of  the  State  was  in  full 
operation  independent  of  military  control,  the  au- 
thorltv  derived  from  the  appointment  bv  the  Mili- 
tary Governor  ceased,  and  the  oi&ce  could  be  filled 
by  another  appointment. 

Id&m,  865 

JUDICIAL  SALES. 

1.  In  a  collateral  proceeding  to  set  aside  a  Judicial 
sale,  mere  errors  and  irrefruJarities  in  the  original 
proceeding  will  not  suffice;  it  must  be  shown  that 
the  court  had  no  Jurisdiction. 

Ludlow  V.  Ramsey  ^  216 

2.  If  a  party  voluntarily  leaves  his  country  or  his 
residence  for  the  purpose  of  engaging  in  hostilities 
against  the  former,  he  cannot  complain  of  a  Judi- 
cial sale  of  his  property  regularly  made  against  him 
as  an  absentee. 

Idem,  S16 

JUDGMENTS. 

See  Degrees  and  Judgments,  possfm. 
Ejectment,  2. 
Liens,  3, 4. 

JURISDICTION. 

Bee  Court  ot  Claims,  5, 0, 11. 
Criminal  Law,  4. 
Equity,  1, 4, 5. 
Internal  Revenue,  2, 8. 
Judicial  Sales,  1. 
Legal  Tender  Acts,  4. 
Mandamus,  1, 4. 
Pleadings,  3, 8, 12. 
Kelioious  Corporations,  L  7. 

1.  Where  the  titles  of  the  parties  in  the  appeal  as 
allowed  is  William  A.  Freeborn  &  Co.  v.  The  Ship 
Protector  and  owners,  this  defect  is  fatal  to  the  Ju- 
risdiction of  the  court,  and  cannot  be  amended. 

Freeborn  v.  The  Protednr,  47 

2.  The  conflict  of  the  state  law  with  the  Constitu- 
tion of  the  United  States  and  a  decision  by  a  state 
court  in  favor  of  its  validity  must  appear  on  the 
face  of  the  record  before  the  case  can  be  re-exam- 
ined in  this  court. 

Parmelee  v.  Lawrence^  48 

3.  It  must  appear  that  such  a  question  was  neces- 
sarily Involved  in  the  decision,  and  that  the  state 
court  could  not  have  Riven  a  Judgrment  without  de- 
ciding it.    ^ 

Idem,  48 

4.  This  court  cannot  entertain  Jurisdiction  of  a 
state  judgment  upon  a  certificate  of  the  state  Su- 
preme Court  alone,  in  the  absence  of  any  evidence 
of  the  question  in  the  record. 

Idem,  48 

5.  This  court  has  no  Jurisdiction  to  revise  a  decree 
of  the  circuit  Judgre  made  by  virtue  of  the  special 
power  under  sec.  2  of  the  Bankrupt  Act. 

Morgan  v.  ThumhiXL,  60 

6l  Decrees  in  equity,  in  order  that  they  may  be 
re-examined  in  thw  court,  must  be  final  decrees  ren- 
dered In  term  as  contradistlnif ulshcd  from  the  inter- 
locutory decrees  or  orders  which  may  be  entered 
at  chamt)ers. 

Idem,  60 

7.  This  court  has  Jurisdiction  of  Questions  of 
boundary  between  two  States  of  this  Union,  al- 
though its  decision  will  affect  the  limits  of  the  sov- 
ereignties of  the  States. 

Va.v.  WetA  Va,,  67 

866  Wall.  11,  1%,  13, 14.       U.  S.,  Book  ^. 


8.    Where  the  declaration  was  bad  on  its  face.  In 
not  showing  that  one  of  the  partly  was  a  citizen  of 
Mississippi,  the  district  court  bad  no  Jurisdiction. 
Iti«.  Co.  V,  Francie,  77 

0.  This  court  can  revise  the  judgments  of  the  Pis- 
trict  Court  of  the  District  of  Columbia  only  after 
they  have  been  reviewed  by  the  Supreme  Court  of 
that  District. 

Oamett  v.  United  States,  70 

10.  This  court  has  Jurisdiction  on  a  certificate  of 
division  In  opinion  between  an  associate  justice  of 
this  court  and  a  circuit  Judge  sitting  together  hold- 
ing the  circuit  court. 

N.  E.  Ins.  Go.  V.  Dunham,  00 

11.  The  district  court,  sitting  in  admiralty,  has  Ju- 
frisdlction  to  entertain  a  libel  in  personam  on  a  pol- 

ley  of  marine  insurance  to  recover  for  a  loss. 

Idem,  00 

12.  It  must  appear  from  the  record  and  not  from 
the  opinion  that  a  federal  question  was  raised  in 
order  to  give  this  court  Jurisdiction  ov^er  a  state 
Judgment. 

Phanix  Ins.  Co.  v.  Oardiner,  lia 

13.  The  construction  of  state  statutes  belongs  to 
the  state  courts,  and  is  not  a  federal  question  un- 
less the  state  court  gives  It  such  a  construction  as 
to  make  it  conflict  with  the  Constitution  or  laws  of 
the  United  States. 

Idem,  %1Z 

14.  Where  the  govemment'is  liable  on  contract, 
the  Court  of  Claims  alone  has  jurisdiction. 

Case  V.  TerreU,  134 

15.  Where  the  only  substantial  relief  asked  by  a 
bill  in  the  circuit  court  or  granted  by  the  decree  is 
against  the  United  States,  the  decree  will  be  re- 
versed with  directions  to  the  court  below  to  dismiss 
the  bill. 

Idem,  134 

16.  A  marsbm's  return  to  a  warrant  that  he  had 
seized  the  property  described  therein,  and  held  it 
subject  to  the  further  order  of  the  court,  gave  the 
court  Jurisdiction  over  it.  > 

PaU/e  V.  U.  S.  135 

Tyler  v.  Defrees,  161 

17.  In  courts  of  limited  Jurisdiction,  the  presump- 
tion is  that  the  court  having  jurisdiction  and  hav- 
ing entered  a  Judgment,  did  everything  that  was 
necessary  to  warrant  the  entry  of  the  Judgment. 

Idem,  135,  161 

18.  A  judgment  of  reversal  in  the  court  below 
and  ordering  a  new  trial  is  not  a  final  judgment 
of  which  this  court  cai^take  jurisdiction. 

Rankin  V.  Tennessee,  175 

19.  In  the  Federal  Courts,  if  there  are  several  co- 
plaintiffs,  each  plaintiff  must  be  competent  to  sue ; 
and  if  there  are  several  co-defendants,  each  de- 
fendant must  be  liable  to  be  sued,  or  Jurisdiction 
cannot  be  entertained.  Executors  and  trustees  are 
included  In  this  rule. 

R.  R.  <t  Coal  Co.  V.  Blatchford,  170 

20.  Where  the  defect  In  the  jurisdiction  of  the 
court  is  apparent  in  the  complaint,  it  may  be 
reached  on  demurrer  or  by  motion. 

Idem,  170 

21.  Where  the  Circuit  Court  is  without  Jurisdic- 
tion, it  cannot  make  any  order  in  the  cause  except 
to  dismiss  the  suit,  but  may  set  aside  orders  made 
before  the  want  of  jurisdiction  was  discovered. 

Mait  Co.  V.  Fernandez,  »40 

22.  A  dpcree  in  favor  of  complainant  for  a  per- 
petual injunction  with  costs  is  a  final  decree. 

French  v.  Shoemaker,  270 

28.  Authority  does  not  exist  in  this  court  to  issue 
a  supersedeas  except  in  cases  where  it  is  necessary 
to  the  exercise  of  its  appellate  Jurisdiction. 

Idem,  270 

24.  This  court,  subsequently  to  the  term  when  a 
Judgment  or  decree  is  rendered,  possesses  no  power 
to  review  its  own  final  Judgments  or  decrees. 

Noonan  v.  Bradley,  *70 

25.  That  the  matter  in  controversy  exceeds  $2  000, 
must  appear  affirmatively  to  show  that  jurisdiction 
exists  in  this  court :  and  where  it  doA  not  so  ap- 
pear, the  writ  of  error  must  be  dismissed. 

Parker  v.  Latey,  404 

2ft.  This  court  has  no  jurisdiction  to  review  state 
Judgments  because  they  refuse  effect  to  valid  con- 
tracts or  impair  the  obligation  of  contracts. 

Northern  R.  R.  Co.  v.  The  Peovle,  418 

Knox  V.  Bank  of  Va.,  414 

27.  It  must  be  the  state  Constitution  or  state  stat- 
ute which  impairs  the  obligation  of  a  contract,  or 
this  court  has  no  jurisdiction. 

Idem,  412,  414 

28.  The  U.  S.  Circuit  Court  has  no  jurisdiction  of 
an  action  Qopimenced  in  the  ^rovlsfonal  Court  of 
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Louisiana  in  whloh  both  parties  were  citizens  of 
Louisiana. 

Edwards  v,  TannareU  415 

29.  Where  the  decree  of  the  circuit  court  was  for 
$l,B82and  Interest  from  a  prior  date,  the  Interest  to 
the  date  of  the  decree  must  be  added,  in  determin- 
In^r  the  Jurisdictional  amount  necessary  in  this 
court. 

The  Patameo  v.  Boyce,  457 

80.  No  appeal  can  be  taken  to  this  court  from  the 

decision  of  the  circuit  court,  in  the  exercise  of  its 

superintending  and  revising  Jurisdiction  under  the 

Bankrupt  Act. 

HdU  V.  Allen,  458 

31.  A  question  arising  in  a  state  court  In  regard 
to  the  construction  of  an  agreement  between  two 
states  concerning  the  boundary  line  between  them, 
is  one  of  which  this  court  has  no  Jurisdiction. 

People  V.  R.  R.  Co.,  468 

32.  This  court  has  Jurisdiction  over  a  state  Judg- 
ment Involving  the  question  whether  a  note  must 
be  paid  in  gold  or  silver  coin. 

TrOHlcock  v.  WUBon,  460 

88.  An  administrator  who  removes  from  the  State 
in  which  he  was  appointed,  and  becomes  a  citizen 
of  another  State,  may  sue.  In  the  U.  S.Circult  Court 
In  the  State  from  which  he  removed,  for  the  collec- 
tion of  debts  due  him  as  administrator. 

Rice  V.  Hotuton,  484 

84.  Where  the  Judgment  of  a  state  court  might 
have  been  based  either  upon  a  state  law  repugnant 
to  the  Constitution  or  laws  of  the  United  States,  or 
upon  some  other  independent  valid  ground,  this 
court  will  not  take  Jurisdiction  of  the  case. 

Klinger  v.  Afinsouri,  635 

8.5.  Avowed  present  disloyalty  to  the  Government 
is  a  sufficient  cause  for  the  discharge  of  a  Juror,  ir- 
respective of  his  refusal  to  take  the  test  oath ;  and 
where  it  did  not  appear  that  he  was  discharged  for 
the  latter  cause,  this  court  refused  to  take  Jurisdic- 
tion of  the  case. 

J(f«m,  635 

8A.  This  court  cannot  take  Jurisdiction  of  a  writ 
of  a  state  Judgment  in  an  action  to  recover  the 
amount  of  a  deposit  in  CK^nfederate  treasury  notes ; 
the  Judgment  of  the  state  court  being  against  the 
right  to  recover. 

West  Tenn.  Bk.  v.  CUizeng*  Bk.y  514 

87.  When  the  averments  of  citizenship  in  bills  are 
not  sufficient  to  give  the  circuit  court  Jurisdiction, 
the  bills  will  be  dismissed. 

Afoson  V.  RoUim,  5«7 

38.  Whenever  a  general  rule  as  to  property  or 

Kcrsonal  rights  or  Injuries  to  either  is  established 
y  state  legislation,  its  enforcement  may  be  had  in 
a  Federal  Court,  as  between  proper  parties  ;  and 
the  Jurisdiction  of  the  court  in  such  case  Is  not  sub- 
ject to  state  limitation. 

R.  R.  Co.  V.  WhUUm,  571 

38.  This  court  has  no  Jurisdiction  of  a  division  of 
opinion  between  the  Judges  of  a  circuit  court  as  to 
whether  such  court  had  Jurisdiction  to  try  the  of- 
fense charged  in  an  Indictment,  arising  on  motion 
to  quash  the  indictment. 

U.  S.  V.  Avery y  610 

40.  Courts  of  admiralty  have  Jurisdiction  of  all 
marine  contracts  and  torts,  including  contracts  re- 
lating to  pilotage. 

Ex  parte  MeNeU,  694 

41.  This  court  has  no  Jurisdiction  over  a  state 
Judgment  rendered  for  the  price  of  sla\'e8  sold.  In 
which  the  defenses  were  that,  bv  the  Constitution 
of  the  Stato  and  of  the  United  States,  slaves  were 
emancipated,  and  the  consideration  of  the  obliga- 
tion thereby  failed. 

Jacoway  v.  Denton,  645 

42.  A  decision  of  a  state  court  that  a  contract,  of 
which  the  consideration  was  confederate  money, 
was  void,  does  not  of  Itself  raise  a  federal  guestinn 
of  which  this  court  has  Jurisdiction,  when  made 
upon  the  general  principles  of  public  policy, 

Dclmas  v.  Tm.  Co.,  757 

43.  But  i^hen  the  court  expressly  rests  its  decis- 
ion of  the  same  question  wholly  on  a  state  consti- 
tutional provision,  this  court  nas  Jurisdiction  of 
the  question  whether  that  provision  Is  in  conflict 
with  the  Constitution  of  the  U.  8. 

Idem,  757 

44.  Where  a  bill  is  essentially  an  original  one,  and 
not  auxiliary  or  ancillary  to  an  action  at  law,  the 
Jurisdiction  of  the  circuit  court  must  depend  upon 
the  citizenship  of  the  parties. 

ChriMmaa  v.  RvsmIU  769 

45.  To  give  Jurisdiction  to  this  court,  over  state 
Judgments,  it  is  necessary  to  show  that  some  ques- 
tion under  the  25th  section  of  the  Judiciary  Act 
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was  made  and  decided,  of  which  this  court  has  cog- 
nizance by  writ  of  error  or  appeal. 

Bwley  V.  Street,  786 

46.  Municipal  bonds  and  coupons  are  not  within 
the  Jurisdictional  prohibition  of  sec.  11  of  the  Judi- 
ciary Act,f orbidding  an  action  by  an  asrignee  when 
the  action  could  not  be  maintained  by  the  assignor. 

Lexington  v.  Butler,  809 

47.  Such  prohibition  does  not  apply  to  casee  re- 
moved into  the  circuit  court  from  a  state  court. 

Idem,  909 

48.  The  District  Court,  sitting  as  a  court  of  admi- 
ralty, has  jurisdiction  of  cases  arising  under  the  Act 
of  1861  and  may  administer  the  law,  as  provided  in 
the  4th  section. 

Idem,  806 

49.  The  proper  course  of  proceeding  in  such  a 
case  pointed  out. 

Tram,  Co.  v.Wrighl,  585 

60.  Where  the  decision  of  the  state  court  was  gov- 
erned by  the  settled  principles  of  thelurispnideooe 
of  the  State,  this  court  cannot  review  the  state 
Judgment. 

Paimer  v.  Marston,  826 

Sevier  V.  HojtMi,  827 

61.  This  court  has  no  Jurisdiction  to  review  the 
Judgment  of  a  state  court  in  an  action  to  set  aside 
a  contract,alleged  to  have  been  executed  by  the  offi- 
cers of  a  county  without  authority  of  law. 

Steines v.  FranhHn Co,  846 

62.  Nor  the  decision  of  a  state  court  of  a  motion 
for  rehearing  in  an  equity  suit. 

Idem,  846 

58.  This  court  will  not  entertain  Jurisdiction  of 

state  Judgments  where,  beside  the  federal  question 

decided  by  the  state  oourt,  there  is  anotner  and 

distinct  ground  on  which  the  Judgment  can  be  sua- 

Kennebec  R.  R.  v,  Portland  R.  R.,  850 

64.  Where  the  state  court  founded  its  Judgnv^t 
upon  a  state  constitutional  provision  and  prior 
state  adjudications,  and  the  Constitution  only  de^ 
dared  a  settled  pre-existing  state  rule  of  Jurispru- 
dence, this  court  cannot  take  Jurisdiction  over  such 
Judgment. 

Tenn.  Bk  v.  Bk,  of  La„  514 

65.  A  certificate  signed  by  the  clerk  and  certified 
by  the  presiding  Justice  of  the  state  oourt,  is  not 
conclusive  to  show  that  a  federal  question  was 
raiised  In  the  case.  « 

Caperton  v,  Bov^yer,  882 

66.  AbiBolute  suspension  of  the  right  to  sue,  and 

1)rohlbltion  to  exercise  it,  exist  during  war,  by  the 
aw  of  nations,  but  the  restoration  of  peace  re- 
moves the  disability  and  opens  the  doors  of  the 
couris. 

Idem,  882 

67.  A  Statute  of  Wisconsin  requiring  that  an  ac- 
tion for  the  death  of  a  person  in  that  State  caus<4 
by  a  negligent  or  wrongful  act«  shall  be  brought  in  a 
court  of  that  State,  does  not  prevent  a  non-resident 
plaintiff  from  removing  the  action  to  a  Federal 
Court  and  maintaining  it  there  under  the  Act  of 
Congress  of  Mar.  2, 19K, 

R.  R.  Co.  V.  WhitUm,  571 

58.  The  Act  of  Mar.  2, 1867,  amending  that  of  July 
27,  1866,  for  the  removal  of  causes  from  a  State 
oourt  to  a  Federal  Court,  in  which  there  Is  a  oontrrv 
versy  between  the  citizens  of  a  State  in  which  ttie 
suit  is  brought  and  the  oltisen  of  another  State^ 
where  the  matter  in  dispute  exoeeds  the  sum  of 
$500  exclusive  of  costs,  upon  petition  of  the  non- 
resident party,  is  constituuonal  and  valid. 

Idem,  71 

JURT. 

SBS  APPKAL  AMD  BRBOB,  6,  6,  0, 12, 15, 16,20.21.36. 

Jurisdiction,  84. 

QuBSTioMS  or  Law  and  Fact,  8-^  11. 

Courts  cannot  assume,  in  their  instructions  u* 
Juries,  that  facts  are  established,  unless  they  are  ad- 
mitted or  the  evidence  respecting  them  is  not  con- 
troverted. 

Bk.  V,  Hunt,  1»6 

LANDLORD  AND  TENANT. 

Sbe  Bona  Fidb  Pubchasbb,  2. 
Covenant,  4, 6. 

1.  In  the  District  of  Columbia  the  Uen  of  a  land- 
lord for  rent,  is  superior  to  that  of  a  mortgage  no 
a  tenant's  chattels  subject  by  law  to  execution,  m* 
long  as  they  remain  on  the  demised  premises  sod 
continue  to  be  the  property  of  the  tenant. 

W^bb  V.  Sharp,  478 

78,  19,  go,  81  U.  Si 
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^.  But  the  lien  Is  not  good  as  against  a.  bona  fide 
purchaser,  without  notioe. 

Idem,  478 

LANDS. 

dSE  COVSNAMT,  1-3. 

BjBCTlf  INT,  If  8,  4. 

Pbbkmftion,  1-8. 
Treaties,  2. 

1.  Survey  of  land  granted  by  the  commiasioner, 
deposited  In  the  General  Land  Office  as  a  matter  of 
record,  deprives  a  Junior  locator  of  the  character 
of  an  innocent  purchaser ;  so  does  actual  notice  of 
the  prior  grant. 

Cook  V.  BurriUy,  S9 

2.  The  confirmation  of  a  Mexican  title  inures  to 
the  benefit  of  the  inrantee. 

SUinhaeh  v,  Stewart^  56 

8.  An  affirmation  by  this  court  of  a  decree  which 

confirmed  an  orifirinai  errant,  left  the  proviso  in  the 

decree  that  the  confirmation  should  inure  to  the 

benefit  of  subsequent  grantees,  in  full  force. 

Jdtftn,  56 

4.  The  effect  of  a  irrant  of  land  made  in  California 
before  it  was  ceded  to  the  United  States,  must  be 
determined  by  Mexican  law. 

Idem^  56 

5.  A  Mexican  grant  of  al  1  the  grantor's  right  in  land, 
to  the  grantee  **to  miUce  such  use  thereof  as  may 
be  roost  convenient  to  him,"  where  the  description 
is  indefinite,  followed  by  possession  of  the  grantee 
for  a  long  period :  held  to  be  an  operative  grant. 

Idevn,  56 

6.  Persons  are  not  innocent  purchasers  who  had 
notice  of  the  adverse  title  at  the  time  of  purchase. 

Meader  v.  Norton,  184 

7.  The  Act  of  June  22,  1860,  validates  grants  to 
bonalUU  grantees  of  land  in  the  disputed  territory 
wbicn  were  made  by  the  Spanish  Government 
while  it  remained  in  possession  of  the  Territory  and 
claimed  sovereignty  over  it. 

U,  8.  V.  Lyndt,  »80 

8.  The  acUon/Of  the  Land  Office  in  issuing  a  pat- 
ent for  any  of  the  public  land  which  is  subject  to 
sale  by  preemption  or  otherwise,  is  conclusive  of 
the  legal  title. 

johnaon  v.  TouAey,  485 

9.  The  power  of  Congress  in  the  disposal  of  the 
public  domain  cannot  be  interfered  with  nor  its 
exercise  embarrassed  by  any  state  legislation. 

OiiMon  V.  ChouJUau,  584 

10.  The  last  clause  of  the  12th  section  of  the  Act 
of  Sep.  4, 1841.  forbade  the  assignment  or  transfer 
of  the  right  of  preemption,  but  did  not  prevent  the 
preemptor  from  selling  his  land  after  the  entry. 

Myersv.  OrofU  56» 

11.  A  prefect  of  a  district  of  California  had  no 
power  to  grant  a  part  of  the  common  lands  of  the 
piieblo,  after  the  conquest,  and  acquisition  of  the 
country  by  the  United  States.        » 

Alexander  v.  Rondet,  564 

12.  The  only  laws  in  force  in  the  Territory  of  Mex- 
ico for  the  disposition  of  the  public  lands,  with  the 
exception  of  toose  relating  to  missions  and  towns, 
are  the  Act  of  the  Mexican  Congress  of  1824,  and  the 
regulations  of  1828. 

U.  S.  V.  VigU,  608 

18.  The  power  of  Mexican  Governors  to  cede  the 
public  lands,  depended  entirely  on  the  uses  to  which 
they  were  to  be  put,  either  cultivation  or  settle- 
ment. The  right  to  dispose  of  them  for  other  objects 
belonged  to  the  Supreme  Government. 

Idem,  608 

14.  These  regulations  conferred  on  the  Govern- 
ors of  the  Territories  the  authority  to  grant  vacant 
lands,  and  did  not  delegate  it  to  the  Departmental 
Assembly,  and  a  grant  which  was  the  sole  Act  of 
the  Assembly,  ana  had  not  the  Governor's  recom- 
mendation in  its  favor,  was  invalid. 

Idem,  608 

15.  Under  the  Donation  Act  of  Oregon,  in  case 
husband  or  wife  dies  before  the  patent  issues  each 
of  the  children  and  the  surviving  husband  or  wife 
take  equal  shares. 

Davenport  v.  Lamb.  665 

10.  When  claim  for  rents  and  profits  of  lands  will 
be  denied, 

Weieh  t>.  Bernard,  688 

17.  In  a  Mexican  title  where  one  of  the  bounda- 
ries of  the  tract  are  wanting,  the  title  is  imperfect, 
and  requires  a  survey  to  distinguish  the  land  in- 
tended to  be  granted. 

Carpenter  v.  Montgomery,  608 

18.  Confirmation  only  inures  to  the  benefit  of  the 

See  Wall.  11,  12, 18,  14. 


confirmee  so  ftu*  as  the  legal  title  is  concerned,  and 
those  equitably  entitled  to  rights  in  the  land  under 
the  title  confirmed  must  go  into  equity, where  their 
rights  can  be  settled  and  decreed. 

Idem,  608 

10.  Titles  which  were  perfect  before  the  cession 
of  the  Territory  of  Louisiana  to  the  United  States, 
were  not  affected  by  the  change  of  sovereignty. 

Dentv.Emmeger.  838 

20.  But  inchoate  rights  confirmed  by  Congress, 
are  valid  only  from  their  confirmation,  and  the 
elder  confirmee  has  abetter  right  than  the  Junior, 
without  reference  to  the  date  of  the  orgin  of  their 
respective  claims. 

Idem,  838 

21.  After  the  passage  of  the  Act  of  1812  the  claim 
of  the  Village  of  Carondelet  was  still  indefinite  and 
unenforceable,  until  made  definite  by  tbe  survey 
therein  provided. 

Idem,  838 

22.  The  survey  made  in  1817,  and  retraced  in  1884, 
is  binding  upon  the  village  and  estops  it  from 
claiming  any  land  beyond  the  lines  thus  established. 

Idem,  888 

28.  The  Cerre  claim,  confirmed  after  such  surveys 
of  1817  and  1881,  was  subject  to,  and  cannot  prevail 
against  the  title  of  the  village. 

Idem,  838 

24.  In  Pa.  after  a  survey  made  and  returned  into 
office,  a  second  survey  without  an  order  of  the 
Board  of  Property  is  void. 

Improvement  Co.  v.  Munson,  867 

26.  Where  a  mortgagor  of  government  land  had 

no  title,  the  subsequent  sale  by  the  government 

conveyed  a  good  title  to  the  purchasers,  dear  of 

the  mortgage. 

EaSey  v.  KeUom,  800 

20.  An  agreement,  to  prevent  competition  in  bid- 
ding at  the  government  sale,  is  an  objection  to  the 
sale,  that  can  only  be  taken  by  the  government  it- 
self. 

Idem,  800 

LEGAL  TENDER  ACTS. 

See  Degrees  &  Judgments,  3, 4. 
Payment,  1. 

1.  The  Acts  of  Congress,  known  as  the  Legal  Tend- 
er Acts,  are  constitutional  when  applied  to  con- 
tracts made  before  their  passage,  as  well  as  to  debts 
contracted  since  their  passage. 

Leyal  Tender  Caeee,  887 

2.  The  Legal  Tender  Act  of  Feb.  25, 1882,  only  ap- 
plies to  debts  payable  in  money  generally,  and  not 
to  obligations  payable  in  oommodides,  or  obliga- 
tions or  any  other  kind. 

TrebUeoekv.  WUson,  460 

8.  A  plea  which  avers  a  tender,of  the  sum  due  on 

a  note,  in  legal  tender  notes  of  the  United  States,  is 

a  good  plea  of  tender,  although  the  note  was  made 

before  the  passage  of  the  LegiU  Tender  Acts. 

DooUy  V .  Smith,  50  7 

4.  As  the  record  shows  no  other  reason  why  the 
state  court  sustained  a  demurrer  to  the  plea  of  ten- 
der than  that  it  was  made  in  U.  S.  legal  tender 
notes,  this  court  has  Jurisdiction  to  review  its  Judg- 
ment. 

Idem,  607 

LIENS. 

See  Admiralty,1-8. 

CHATTBii  Mortgage,  6. 
Landlord  and  Tenant,  1, 2. 
Mariners,  3. 
Mortgages,  1, 2, 10,  IL 

1.  The  Jurisdiction  to  enforce  a  maritime  lien  by 
a  proceeding  in  rem  is  exclusively  in  the  district 
courts. 

Leonv.  ChUeeran,  74 

2.  Parties  may  waive  a  maritime  lien,  and  resort 
to  common  law  remedies  in  the  state  court. 

Idem,  74 

8.  Judgments  recovered  in  the  Federal  Courts  are 
liens  in  all  cases  where  they  are  so  by  the  laws  of 
the  States. 

Baker  V.Morton,  868 

4.  A  lien  of  a  Judgment  is  not  valid,  on  lands  ob- 
tained by  duress,  as  against  the  real  owner. 

Idem,  868 

5.  If  the  credit,  for  coal  furnished  a  vessel  in  a 
foreign  port,  was  given  to  the  veHsel,there  is  a  lien, 
and  the  burden  of  displacing  it  is  on  the  claimant. 

The  Pata/peco  v.  Boyee,  606 
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UMITATIONS, 

Admiralty,  1-3. 
Ske  Ejbctmbnt,  8, 4. 
Insurance,  12. 

1.  The  operation  of  the  Statute  of  Llmltationa  Is 
mspended  durloK  war. 

Levy  V.  Stewart,  86 

2.  The  mdiana  statutory  UmltatloD  of  six  years 
In  relation  to  suits  at  law,  applied  to  an  equity  ao- 
tloto. 

New  AWany  v.  Burke,  16ft 

3.  The  effect  of  the  war  was  to  suspend  the  run- 
nlnir  of  Statutes  of  Limitation  during  its  continu- 
ance in  suits  between  cltiaens  of  the  different  bel- 
ligerents, and  also  in  suits  by  the  United  States. 

uTs.v.WUey,  «11 

4.  The  general  rule,  as  above  stated,  was  not 
changed  by  the  Act  of  Congress  of  June  11, 1864. 

Tdeni,  «11 

6.  This  Act  requires  all  the  time  of  the  war, wheth- 
er before  or  after  itfi  passage,  to  be  deducted  from 
the  time  the  cause  of  action  accrued.    It  applies 
to  the  federal  and  state  courts  and  is  constitutional. 
Idem,  Sll 

Stevoart  v.  BUoom,  1 76 

6.  State  statutes  of  limitation  do  not  apply  to  the 
State  itself  unless  it  is  expressly  designated,  nor  to 
the  United  States. 

Qib»)n  V.  Chouteau,  584 

7.  The  occupation  of  land  of  the  United  States 
before  the  issue  of  their  patent,  for  the  period  pre- 
scribed by  the  Statute  of  Limitations  of  a  State,f  or 
the  commencement  of  action  for  the  recovery  of 
real  property,  is  not  a  bar  to  an  action  of  ejectment 
for  toe  possession  of  such  land  founded  upon  the 
legal  title  subsequently  conveyed  by  the  patent. 

Idem,  534 

8.  The  Statute  of  Limitations  is  entitled  to  the 
same  respect  as  other  statutes,  and  should  not  be 
explained  away. 

U,  S.  V,  WHder,  681 

0.  A  payment  in  full  of  an  admitted  contract 
cannot  be  converted  into  an  acknowledgment  of 
one  which  was  denied. 

Idem,  881 

MANDAMUS. 

1.  A  Circuit  Court  of  the  U.  S.  cannot  issue  a 
writ  of  mandamus  as  an  original  proceeding  nor. at 
all  except  when  necessary  to  the  exercise  of  its  Ju- 
risdiction. 

Bath  Co.  V,  Amy,  580 

2.  Where  the  Secretarv  of  the  Treasury  was  not 
asked  to  pay  money  until  the  time  limited  by  the  law 
had  expired,  a  writ  of  mandamus  to  compel  pav- 
ment  by  him  will  not  be  issued.  ' 

Ky.  V,  BoutweU,  681 

8.  Where  a  court  declines  to  hear  a  case  or  mo- 
tion, alleging  its  own  incompetency  to  do  so  or  that 
of  tne  party  to  be  heard,  mandamus  is  the  proper 
remedy. 

U.  S.  V.  RvsseO,  474 

.4.  This  court  may  issue  writs  of  mandamus  to  any 
court  of  the  United  States,  where  such  court,  hav- 
ing Jurisdiction,  refuses  to  hear  and  decide  a  case, 
or  where,  having  heard  it,  refuses  to  render  Judg- 
ment or  enter  a  decree. 

Ex  parte  Newman,  877 

6.  But  the  writ  will  not  be  Issued  where  the  party 

aggrieved  may  have  a  remedy  by  writ  of  error  or 

Idem,  877 

6.  The  supervisory  court  will  never  by  such  writ 

prescribe  what  the  decision  of  the  subordinate 

court  shall  be,  or  control  its  Judgment  or  discretion. 

Idem,  877 

MARINERS. 

1.  Mariners  may  bring  suits  to  recover  their 
wages,  against  the  owner  or  master  of  the  ship  in 
permynam,  or  they  may  proceed  in  rem  against  the 
ship  or  ship  and  freight,  at  their  election. 

Leon  V.  Oaleeran,  74 

2.  The  mariner  may  proceed  by  libel  in  the  dis- 
trict court  or  by  an  action  at  law  either  in  the  cir- 
cuit court  or  in  a  state  court,  as  in  other  causes  of 
action  cognizable  in  the  state  and  Federal  Courts 
exercising  Jurisdiction  in  common  law  oases. 

Idem,  74 

8.  Claims  of  the  kind  create  a  Hen  upon  the  vessel 

under  the  laws  of  Louisiana  similar  to  the  lien 

which  arises  1b  such  cases  under  the  maritime  law. 

Idem  74 
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MARITIME  LAt^. 

See  Collision,  pomim. 
General  Average. 
Liens,  1,2. 
Mariners,  1-8. 
Prize,  42. 

1.  Whether  a  contract  is  maritime  or  not  mari- 
time depends,  not  on  the  place  where  the  contract 
was  made^  but  on  the  subject-matter  of  the  con- 
tract. 

Ins,  Co.  V.  DHnham,  M 

2.  Where  the  United  States  hired  a  vessel  at  a 
per  diem  compensation  and  the  voyage  was  broken 
up  by  the  perils  of  navigation,  the  owners  of  the 
vessel  are  onlv  entitled  to  the  agreed  per  cU^m  oora- 
pensation  ana  not  to  additional  damages  for  the 
injury. 

Reed  v.  U.  8.,  8*0 

3.  The  Bnglish  maritime  law  is  the  maritime  law 
of  this  country,  so  far  as  it  is  adapted  to  the  condi- 
tion of  the  country,  and  has  not  neen  modified  by 
the  proper  national  authorities. 

Offlcers  of  Ships  of  War  v.  U,  8.,  565 

4.  Articles  for  whicn  freight  is  paid  are  mer- 
chandise and  part  of  the  ship's  cargo  although  nsed 
as  dunnage, 

Jrw.  Co.  v:  ThwinOi  887 

6.  A  warranty  in  a  ship's  policy,  not  to  load  more 
than  her  registered  tonnage,  will  be  broken  by  car- 
rving  more  cargo  in  weight  than  such  tODnage,  al- 
though the  excess  be  used  as  dunnage. 

Idem,  607 

6.  Where  coal  is  furnished  to  a  vessel  In  a  foreign 
port  to  enable  her  to  make  her  voyage,  the  infer- 
ence is  that  the  credit  waft  given  to  the  vessel,  un- 
less it  can  be  inferred  that  the  master  had  fund«, 
or  that  the  owners  had  credit,  and  that  the  material 
man  knew  of  this,  or  knew  such  facts  as  should 
have  put  him  on  inquiry. 

The  Patapseo  t.  Boyee,  BBB 

7.  An  engagement  to  tow  a  ship  does  not  Impose 
an  obligation  to  insure  nor  the  liability  of  common 
carriers,  but  only  ordinary  care  and  sldU. 

The  vrmiam  H.  WeMf  v.  Barling,  774 

8.  The  burden  is  upon  him  who  alleges  the  breach 
of  such  a  contract  to  show  either  that  there  has  been 
no  attempt  at,  or  that  there  has  been  negligence  or 
unskillfulness  In,  the  performance. 

Idem,  774 

9.  Where  the  steamer  was  discharged  trova  ar- 
rest, on  stipulation,  the  stipulators  are  bound  <mly 
to  the  extent  of  the  stipulatibn. 

Idem,  774 

10.  Mistakes  in  the  management  of  the  ship«while 
attempting  to  escape  from  a  peril  into  which  she 
was  brought  by  the  tug,  cannot  excuse  the  tug. 

Idem,  774 

11.  No  single  nation  can  change  the  law  of  the 
sea ;  it  rests  upon  the  common  consent  of  dvUizcd 
communities. 

Sears  v.  The  Seotia,  889 

12.  Where  rules  of  navigation  are  accepted  as 
obligatorv  bv  more  than  thirtv  of  the  principal 
commercial  states  of  the  worla,  they  may  be  re- 
garded as  laws  of  the  sea ;  of  which  fact  this  court 
may  take  Judicial  notice. 

Idem,  88« 


See  Jurisdiction.  16. 

A  seizure  of  stock  by  a  marshal  by  **■  serving  a  no- 
tice of  said  seizure  personally  upon  the  vice-presi- 
dent or  president  of  a  company,"  Is  a  sulllcient 
seizure. 

Paige  v.  U.  8.,  135 

MASTER  AND  SERVANT. 

See  pRUfciPAL  AND  Agent,  5-9. 

MORTGAGES. 

See  Corporations,  4. 

Chattel  Mortoaob,  1-t. 
Lands.  25. 
Practice,  7. 

1.  A  mortgage  of  a  railroad  to  be  built,  together 
with  its  superstructure,  appurtenances,  fixtures 
and  rolling  stock,  covered  these  several  Items  of 
property,  as  they  came  into  existence. 

R.  R.  Co.  V.  OfWdrey,  199 

2.  Where  one  furnishes  iron  to  be  laid  into  a  rail- 
road and  allows  it  to  go  into  and  become  part  of  the 
road,  it  is  covered  by  ruch  mortgage,  and  be  has 
no  Hen  which  can  displace  it. 

Idem,  198 

8.  Mortgagees  of  railroads  are  not  entitled  oo  a 

78,79,80,81  U.  & 
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toreoloaure  to  the  income  and  profltA  of  the  road, 
until  they  take  poflseflslon  of  the  road. 

idem,  1©9 

4.  The  law  upon  the  subject  Of  the  riflrht  to  re- 
deem by  the  mortgagor  who  has  conveyed  to  the 
morttfagoe  the  equity  of  redemption,  is  like  that 
which  governs  a  sale  by  the  eemtui  que  trust  to  his 
trustee. 

Akxander  v.  Rodriffuez,  406 

5.  To  give  validity  to  a  sale  by  a  mortgagor  to  a 
mortgagee,  it  must  be  shown  that  the  oonooct  of 
the  mortgagee  was,  in  all  things,  fair  and  frank, 
and  that  he  paid  what  the  property  was  worth. 

Idem,  406 

6.  He  must  take  no  advantage  of  tho  fears  of 
poverty  of  the  other  party.  That  the  mortgagor 
knowingly  surrendered  and  never  intended  to  re- 
claim Is  of  no  consequence,  if  there  is  vice  in  the 
transaction. 

Idem,  406 

7.  Where  the  mortgagee  assured  the  mortgagor 
before  and  after  the  conveyance,  that  If  he  could 
sell  so  as  to  repay  him  the  money  secured  by.  the 
mortgage,  he  would  return  the  surplus  money,  or 
if  he  could  sell  a  portion  sufficient  to  re-imburse 
him,  he  would  return  the  unsold  portion,  he  cannot 
repudiate  such  assurances  upon  which  his  grantors 
were  drawn  in  to  convey. 

Idem,  406 

8.  One  who  holds  a  portion  of  the  title  bv  deed 
from  a  part  of  the  mortgagors  is  clothed  with  their 
rights,  and  is  entitled  to  redeem  such  portion  upon 
paying  a  proper  proportion  of  the  mortgage  debt 
and  interest. 

Idenu  406 

9.  The  rents,  issues  and  profits,  and  improvements 
made  upon  the  premises  must  also  be  taken  into 
the  account. 

Idem,  406 

10.  A  mortgage  by  railroad  company  on  all  future 
acquired  property  is  subject  to  any  liens  under 
which  it  comes  into  the  company's  possession. 

R.  R,  Co,  V.  Meaen,  434 

U.  If  the  company  give  a  moilgage  for  purchase 
money  of  property,  such  mortgage,  whether  regis- 
tered or  not,  has  precedence  over  the  general  mort^ 
gage,  except  when  the  property  is  annexed  to  a 
subject  already  covered  by  the  general  mortgage 
and  becomes  a  part  thereof;  as,  rails  laid  down. 
Idem,  484 

12.  To  redeem  property  from  a  mortgage  sale,  the 
whole  mortgage  debt  must  be  tendered  or  paid  into 
court. 

OiUins  V.  RkfOi,  783 

13.  The  money  will  be  subject  to  distribution  be- 
tween the  mortgagee  and  the  purchaser  at  the 
mortgage  sale,  in  such  proportions  as  to  re-imburse 
the  latter  his  purchase  money  and  pay  the  former 
the  balance  or  his  debt. 

Idem,  783 

14.  Where  a  deed  of  trust  or  mortgage  of  real  es- 
tate stipulates  that  in  case  of  a  sale  the  trustee 
should  give  sixty  days*  notice  in  newspapers  in 
Richmond  and  in  the  City  of  New  York,  a  sale  with- 
out such  notice  conveys  no  title,  but  is  voidi 

BigUr  e.  WaOer,  891 

16.  A  purchaser  at  such  void  sale  who  entered  in 
pursuance  of  his  purchase,  claiming  title  in  him- 
self by  virtue  thereof,  is  chargeable  as  a  trustee, 
but  a  claim  of  title  thereunder  is  not  alone  sufficient 
to  charge  him  as  such. 

l&m,  801 

16.  Such  purchaser  is  not  responsible  for  the 

waste  and  destruction  committed  upon  the  land  by 

the  Confederate  military  forces  in  his  absence, 

without  his  knowledge. 

Idem,  891 

MUNICIPAL  CORPORATIONS. 

Sex  Taxis  and  Tax  Salbs,  8, 18. 
NAVIGABLE  WATERS. 

1.  A  river  can  only  be  deemed  a  navigable  water 
of  the  U.  S.  when  it  forms,  by  itself  or  Its  connec- 
tion with  other  waters,  a  highway,  for  commerce 
with  other  States  or  foreign  countries. 

U,  S,  V.  The  AfonteUo,  191 

2.  If  a  river  is  only  navigable  between  different 
places  within  the  State,  then  it  is  not  a  navigable 
water  of  the  United  States,  but  only  a  navigable 
water  of  the  State. 

Idem,  191 

3.  The  Acts  of  Congress  only  require  enrollment 
and  license  of  vessels  employed  upon  the  navigable 
waters  of  the  U.  S. 

Idem^  191 

Qee  Wall.  11,  12.  18, 14. 


NEGLIGfiifCSi 

See  BiLii  or  Ladino,  ii. 
CoLiiiBioN,  6.  20,  35. 

QUESTIOMB  OF  LAW  AND  FASt,  4. 

1.  The  burden  of  establishlnVT  negligence  rests 
with  the  owner  of  the  goods  who  sues  a  carrier  for 
their  loss. 

West,  TrarwporUUiim  Co.  v.  Dotnier,  160 

8.  Contractors  for  buildinir  a  railroad,  carrying  a 
passengtfr  on  construction  train,  liable  for  ordinary 
care  and  skill  only. 

Shoemaker  V.  Kinif8buryt  ,  438 

8.  Negligence  is  shown  where  a  ship  went  to  sea 

when  the  master  of  the  tug  which  had  her  in  tow, 

knew  that  it  was  not  safe  in  view  of  the  condition 

of  the  weather  and  tide. 

The  Mdbey  v.  Atkins,  881 

OFFICER. 

See  Bonds.  7-9. 

iNTBKNAL  REVENUE,  4. 

Where  the  law  requires  a  ministerial  act  to  be- 
done  by  a  public  olflccr,  and  he  neglects  or  ref  uses^ 
to  do  such  act,  he  is  liable  in  damages  to  the  party 
injured.  Mistake  or  honest  intentions  will  not  ex- 
cuse him. 

Amy  V.  Barhholder,  lOl 

PARDON. 

See  Abandoned  and  Captured  Property  Act 

8,  6. 

1.  The  President  could  annex  to  his  offer  of  par- 
don  of  December  8, 1863,  any  conditions  he  should 
see  fit ;  but  after  those  conditions  had  been  satis- 
fied, the  pardon  and  its  connected  promises  took 
full  effect. 

U.  8.  V.  Klein,  519 

2.  The  Proclamation  of  pardon  and  amnesty  of 
President  Johnson,  of  December  26, 18(t8, was  limited 
to  persons  who  participated  in  the  late  insurrection 
or  robellion,  and  to  the  offense  of  treason  against 
the  United  States  or  adhering  to  their  enemies  dur- 
ing the  late  dvil  war. 

aay  V,  U,  8.,  806 

8.  It  did  not,  therefore,  restore  to  a  person  not 
engaged  in  the  insurrection,  property  forfeited  un- 
der the  non-intercourse  laws. 

Idem,  606 

4.  The  Proclamation  of  the  President  of  Dec.  26, 

1868,  granting  to  every  person  who  participated  in 

the  late  rebellion  a  full  pardon  with  the  restoration 

of  all  rights,  blots  out  the  offense. 

Armstrong  V,  t7.8.,  614 

PARTIES. 

See  Appeal  and  Brror,  Practice  on,  7, 11, 23, 28. 
Bankruptcy,  2, 7, 8, 10. 
Court  op  Claims,  1. 
JURiBDicnoN,  1, 19,  20, 88, 87, 44. 
Pleadings,  2. 

1.  The  owner  of  the  property,  although  a  resident 
within  the  Confederate  lines  and  a  rebel,  may  file 
an  answer  and  defend  proceedings  for  the  for- 
feiture or  confiscation  and  sale  of  the  property,  and 
sue  out  a  writ  of  error  to  this  court. 

McVeigh  v.  U.  8.,  .  80 

Paiae  V.  U.  8.,  185 

2.  A  bill  in  chancery  will  not  be  dismissed  for 
want  of  proper  parties.  If  the  necessary  parties  can 
be  supplied.  But  if  this  is  impossible,  the  bill  must 
be  dismissed. 

Bk.v.R.R.Co„  89 

8.  When  there  is  a  want  of  indispensable  parties, 
which  cannot  be  supplied  without  ousting  the  Ju- 
risdiction of  the  court,  the  bill  should  be  dismissed. 
Idem,  89 

4.  To  a  bill  for  the  settlement  of  the  partnership 
accounts  all  the  members  of  the  firm  are  Indispena- 
able  parties. 

Idem,  82 

6.  A  foreign  sovereign  may  prosecute  In  our 
courts. 

The  Sapphire  v.  Napdion  III.,  1 97 

6.  Holders  of  railroad  bonds  of  three  different 
classes  may  sue  in  behalf  of  themselves  and  all 
other  bond  holders  in  each  class  according  to  their 
several  priorities. 

R.  R,  O).  V.  Coxcdrey,  199 

7.  Rule  laid  down  as  to  necessary  parties  in  chan- 
cery, 

Bh,  V,  Campheil,  839 

8.  In  a  suit  by  a  distributee  of  the  estate  of  a  de- 
cedent to  recover  a  distributive  share,  it  is  not 
necessary  to  make  parties  all  who  are  entitled  to 
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distribution,  nor  oah  a  decree  be  made  in  their 
favor. 

Hook  V.  Payncy  887 

9.  If  they  should  appear  and  claim  an  interest,  if 
there  are  oontroverted  matters  between  them  and 
the  administrator  outside  of  the  mere  accounting 
to  be  made  by  him,  this  can  only  be  decided  on 
proper  pleadings  and  regular  hearing  by  the  court. 

Jdem,  887 

10.  A  bill  to  set  aside  a  fraudulent  receipt  ob- 
tained by  an  administrator,  from  one  distributee, 
and  to  recover  the  amount  coming  to  him,  is  not  a 
suit  in  which  all  other  persons  Interested  In  the 
estate  can  be  heard  unless  they  are  made  parties. 

l(Um^  887 


8bb  Chattel  Mortoaob,  3. 
Pabtibs,  4. 

1.  The  property  of  a  partnership  belongs  to  the 
firm  and  not  to  the  partners,  each  of  whom  is  en- 
titled only  to  a  share  of  the  surplus  that  may  re- 
main after  payment  of  the  partnership  debts. 

Bk,  V,  R,  R.  (to.,  82 

2.  The  right  of  an  assignee  of  a  partner  is  only  an 
equity  to  share  in  such  surplus. 

id«m,  89 

8.  A  promise  by  individual  partners  made  in  their 

individual  names  resnecting  a  matter  that  has  no 

connection  with  the  drm  business  does  not  create  a 

firm  liability. 

Forgyth  V,  Woods.  207 

4.  Partners  are  all  liable  to  make  indemnity  for 
the  tort  of  one  of  their  number,  committed  by  him 
in  the  course  of  the  partnership  business. 

StoekweUv.U.K  481 

PATENT  RIGHTS. 

Seb  BviDEiroB,  1-8. 

Qubbtions  or  Law  and  Fact,  2, 6. 

1.  Whiteley*s  patent  for  grain  harvesters  em- 
braces every  substantial  element  found  in  the  con- 
struction find  arrangement  of  the  Dinsmore  ma- 
chine and  is  an  infringement  thereon. 

Whiidcit  V.  £ir2w,  88 

2.  It  is  sufficient  if  the  claim  is  co-extensive  with 
the  invention. 

Seymour  v.  Oabome,  83 

8.  The  commissioner's  decision  as  to  accepting  a 
surrender  of  an  origiual  patent  and  granting  a  new 
patent,  is  iinal  and  conclusive. 

Idtm^  38 

4.  The  claim  may  be  construed  in  connection  with 
the  explanations  contained  in  the  specifications. 

laem,  33 

5.  The  improvement  is  new  and  useful  if  the  com- 
bination is  new  and  the  machine  can  be  used  for 
the  purpose  for  which  it  was  designed. 

Idem,  88 

6.  He  Is  the  first  Inventor  who  first  perfected  the 
invention  and  adapted  the  aame  to  use. 

Idem,  33 

7.  Bona  fide  inventors  of  a  combination  may  sup- 
press every  other  oombination,  not  substantially 
different  from  what  they  have  invented  and  pat- 
ented. 

Idem,  83 

8.  A  company  who  agrees  to  pay  a  sum  as  a  roy- 
alty for  the  use  of  a  patented  machine,  cannot,  in 
an  action  to  recover  such  sum,  set  up  that  the  ma- 
chine is  not  covered  by  the  patent,  unless  the  agree- 
ment was  obtained  by  fraud,  surprise  or  imposi- 
tion. 

Eureka  Co.  v.  BaUey  Co.,  809 

9.  A  fraud  of  the  plaintiff  by  which  the  commis- 
sioner was  misled  and  deceived  and  induced  to  re- 
issue the  patent  cannot  be  set  up  in  such  action. 

Idem,  809 

10.  The  llrst  claim  In  Dubois*  patent  for  building 
piers  is  not  for  a  process,  but  for  a  device  or  in- 
strument to  be  employed  in  a  process,  the  instru- 
ment being  a  floating  coffer-dam. 

R.  R.  Co.  V.  Dubois,  866 

11.  The  second  claim  to  the  patent  is  for  the  use 
of  the  tube,  no  matter  what  its  length,  shape  or 
material,  nor  of  how  many  parts  it  consisted. 

Idem,  865 

12.  A  party  is  not  estopped  by  his  silence  unless  It 
has  misled  another  to  his  hurt. 

idem,  865 

18.  Bvidence  in  regard  to  the  state  of  the  art  had 
no  bearing  upon  the  question  whether  the  patentee 
was  the  first  Inventor. 

Idem,  865 

14.  The  aidaptation  of  a  mechanical  instrument  to 
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a  new  use,  is  not  a  new  invention,  and  Is  not  paU 
entable. 

Tucker  V.  Spalding,  118 

16.  The  Act  of  July  20, 1870.  does  not  change  the 
patent  law  of  Feb.  1881,  which  gives  to  parties  in 
patent  suits,a  writ  of  error  or  appeal  to  the  Supmne 
Court  of  the  U.  8.,  without  regard  to  the  sum  in 
controversy. 

Phaiipv.Notk,  587 

18.  The  Acts  of  Gongreos  which  authorise  the 
grant  Of  a  patent  for  designs  contemplate  utiUty 
less,  than  that  which  gives  a  peculiar  or  distinctive 
appearance  to  the  manufacture  or  article  to  which 
it  is  applied. 

Oorham  Mfg.  Co.  o.  WMbe,  781 

17.  It  is  the  appearance  to  the  eye  tliat  ootistS- 
tutes  mainly  if  not  entirely  the  contribution  to  the 
public  which  the  law  deems  worthy  of  recompense, 
and  identity  of  appearance  or  sameness  of  effect 
upon  the  eye  is  the  main  test  of  substantial  identity 
of  design. 

Idwi,  731 

18.  It  Is  not  essential  to  identity  of  desiffn  that 
the  appearance  should  be  the  same  to  the  eye  of  an 
expert.  If,  in  the  eye  of  an  ordinary  ooaerver, 
giving  such  attention  as  a  purchaser  usually  gives, 
two  designs  are  substantially  the  same;  if  the  re- 
semblance is  such  as  to  deceive  such  an  obaerrer 
and  sufficient  to  induce  him  to  purchase  one  sup- 
posing it  to  be  the  other,  the  one  first  patented  is 
infringed  by  the  other. 

Idem.  731 

10.  An  assignment  of  an  interest  in  an  invention. 

secured  by  letters  patent,  is  a  contract  and  Is  to  be 

construed  so  as  to  carry  out  the  intention  of  the 

parties  to  it. 

PawmeiU,  Co.  o.  Jenlrins.  777 

20.  Assignment  of  a  patent  **  to  the  full  end  of  the 
term  for  which  the  letters  patent  are  or  may  be 
granted  "  conveys  both  a  present  and  a  future  in- 
terest including  a  renewal  and  extension  of  the 
patent. 

Idem,  777 

21.  The  proper  mode  of  annulling  a  patent,  when 
the  around  of  relief  is  fraud  in  oDtaining  It,  is  by 
bill  in  equity. 

Mowry  v.  Whitney,  858 

22.  No  suit  can  be  brought  to  set  aside,  annul  or 
declare  void  a  patent  issued  by  the  govemment,ex- 
cept  where  two  patents  have  been  granted  for  the 
same  thing  to  dilTerent  persons,  or  where  there  are 
conflicting  claims  to  a  patent  unless  brought  In  the 
name  of  the  government  or  by  the  authority  or 

Sermission  of  the  Attorney-General  so  as  to  be  un- 
er  his  controL 

Idem,  858 

28.  The  novelty  of  Whitney's  invention  is  not  dis- 
proved by  evidence  that  glass  or  speculum  mebtl. 
or  iron  castings  had  been  annealed  and  slow  cooled, 
before  it  was  nmde. 

Id^Bm^  860 

24.  Mis  patent  is  not  void  for  want  of  novelty  of 

invention  nor  for  want  of  utility ;  and  tbespeclAoa- 

tion  suffldently  describee  the  process  invented  and 

claimed. 

Idem,  860 

26.  Patentee  Is  only  entitled  to  recover  as  dam- 
ages for  infringement,  the  profits  actually  made  in 
consequence  of  the  use  of  his  prooess  in  making 
wheels.  He  cannot  recover  the  profits  made  on  the 
entire  wheel. 

Idem,  860 

28.  Where  the  patent  is  for  an  entire  prooess, 
made  up  of  several  constituents,  the  exclusive  use 
of  them  singly  is  not  secured  to  the  patentee. 

Idem,  860 

PATMENT. 

BXB  COUBTOr  Claxxs,  2. 

1.  A  note  for  dollars  payable  *'  in  specie  '*  It  pay- 
able in  gold  or  silver  dollars. 

ZYieMleocfe  v.  ITOson.  460 

2.  Where  the  amount  of  a  claim  against  the  Oov- 
emment  is  disputed,  the  receiving  as  correct  by  the 
claimant,  the  amount  made  out  by  the  Oovem- 
ment,  and  his  giving  a  receipt  in  full,  concludes 
him  from  making  any  further  demand,  and  is  a  aat- 
isfaction  of  the  elaim. 

U.  S.  V.  Clyde,  478 

8.  Where  a  claim  against  the  Government  wss 

referred  to  a  commisnon  and  the  claimant  partksl- 

Kted  In  its  proceedings  and  took  the  sum  found  to 
due  him  without  protest,  he  will  be  held  to  have 
accepted  it  in  full  satisfaction  of  his  demand. 

U.  S.  V.  Jtutfee,  758 

78,  79, 80, 81  U.  8. 
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PENSIONS. 

The  Pension  Act  of  Feb.  28, 1868,  does  not  confer  a 

right  to  a  pension  commencing  prior  to  itspassaire. 

U.  S.  17.  May€9,  381 

PILOTS. 

1.  Pilot  regulations  are  regulations  of  commerce; 
and  half  pilotage  is  a  necessary  and  usual  part  or 
every  system. 

Ex  ParU  McNeil^  6S4 

&  State  pilotage  laws  are  constitutional  and  valid, 
and  are  subject  to  the  power  of  Congress  over  the 
matter. 

PLEADINGS. 

SbB  USURTf  4. 

1.  A  plea  in  abatement  after  the  defendants  had 
pleaded  to  the  meritSt  Is  too  late. 

Cook  V.  Burriley,,  80 

2.  Where  the  parties  to  a  suit  In  a  state  court 
were  not  the  same  as  in  the  present  oase,the  suit  in 
the  state  court  cannot  be  pleaded  in  abatement. 

Idem^  90 

8.  Where  the  declaration  avers  that  the  defend- 
ant is  a  corporation  created  by  an  Act  of  the  Legis- 
lature of  the  State  of  New  York,  and  located  and 
doing  business  in  Mississippi,  this  is  an  averment 
that  the  defendant  was  a  citizen  of  New  York. 

Ins.  Co,  V.  FrancUt^  77 

4.  Demurrer  does  not  reach  back  to  the  first  error 
in  the  pleadings  where  the  defect  is  one  of  form 
and  not  of  substance. 

B.  R.  Co.  V.  HarrU,  854 

5.  By  pleading  over  in  bar,  a  party  waives  all 
pleas  in  abatement. 

Idem,  354 

6.  Where  a  plea  relies  on  a  statute  authority  as  a 
defense  it  must  allege  the  facts  which  it  asserts  to  be 
so  authorized,  and  cannot  allege  generally  that  it 
complied  with  the  statute. 

PumpeUy  v.  Canal  Co..,  567 

7.  In  an  action  upon  coupons,  pleas  that  the 
plaintlflr  is  neither  the  owner,  holder  or  bearer;  and 
that  the  bonds  belonged  to  a  third  person,  and  that 
the  county  did  not  make  them  are  good  on  general 
demurrer. 

Pendleton  Co.  v.  Amy,  5  70' 

8.  A  plea  in  abatement  is  required  only  where 
the  citizenship  averred,  is  such  as  to  support  the 
Jurisdiction  of  the  court,  and  the  defendant  desires 
to  controvert  the  averment. 

R.  R,  &  Coal  Co.  V.  Blatehford^  170 

9.  In  an  action  of  trespass  against  a  collector  for 
a  seizure  jot  property  by  him,  a  replication  to  a 
special  plea  whicn,  if  true,  would  only  have  shown 
that  the  assessor  had  erred  in  his  Judgment  in  mak- 
ing the  assessment,  which  could  not  nave  Justified 
the  collector  in  suspending  the  enforcement  of  the 
tax,  tenders  an  imraaterial  issue. 

Erknine  v.  Hohnba^  745 

10.  The  replication  of  de  injurSa,  interposed  to  a 
plea,  puts  in  issue  the  material  averments  of  the 
plea. 

Idem,  745 

11.  Where  a  demurrer  to  a  plea  was  overruled, 
and  the  plaintiff  did  not  reply,  but  Judgment  was 
entered  upon  the  plea,  another  plea  of  nil  debet  be- 
came immaterial,  and  the  Judgment  was  properly 
entered  for  the  defendant. 

U.  S.  V.  BaUard,  845 

POSTMASTR-GENERAL. 

By  the  Act  of  Mar.  8, 1863,  Congress  constituted 
the  Postmaster-Oenerai  the  sole  Judge  of  the  al- 
lowance to  postmasters  under  that  Act,  and  it  is 
not  competent  for  court  or  Jury  to  revise  his  de- 
cision. 

U.S.v.  Wright,  188 

PRACTICE. 

See  Appeal  and  Errou,  Practice  on,  passim. 

OOTXIBION,  *iy  19. 

Exceptions.  1. 
Insurance,  8, 9,25. 

1.  Where  there  is  no  certificate  to  a  deposition  by 
the  magistrate  that  he  reduced  the  testimony  to 
writing,  or  that  it  was  done  by  the  witness  in  his 
presence,  such  omission  is  fatal  to  the  deposition. 

Cttok  y.  Burnley,  99 

2.  A  croes-bill,  although  sustainable  if  it  were  an 
original  bill,  must  be  dismissed  if  the  original  bill  is. 

I>ow8  V.  Chicago,  65 

See  Wall.  11, 12, 18, 14. 


8.  Bill  of  exceptions  need  not  be  sealed. 

Qenneres  v.  CampheU,  110 

4.  For  any  error  in  relation  to  the  facts  a  writ  of 
error  is  not  the  proper  remedy. 

Idem,  ^    110 

6.  The  finding  of  the  court  in  a  case  tried  by  it 
has  the  same  eiiect  as  a  verdict  of  a  Jury. 

Idem,  110 

0.  In  La.  the  practice  of  the  state  courts  Is  the 
practice  in  the  Federal  Courts. 

DunUjp  V.  Zunts,  181 

7.  A  sale  of  land  in  La.  musfbe  advertised  ac- 
cording to  the  state  practice,  and  if  not,  will  be  set 
aside. 

Idem,  181 

8.  The  right  to  a  Jury  trial  can  be  waived  by  ex- 
press agreement  in  open  court  and  by  Implied  con- 
sent. 

Idem,  181 

KeamevtV.  Case,  805 

9.  Practice  in  trials  by  the  court,  and  the  method 
and  extent  of  review,  fully  stated. 

Ins.  Co.  V.  MiUer,  808 

10.  Matters  of  fact  found  by  the  circuit  court  can- 
not be  re-examined  here. 

Idem,  308 

11.  The  review,  when  the  finding  is  general,  is 
confined  to  the  rulings  of  the  court,  and  when  the 
finding  is  special  nothing  is  open  to  review  except 
the  inquiry  whether  the  facts  found  are  sufllcient 
to  support  the  Judgment. 

Idem,  808 

12.  Requests,  which  assume  as  facts  matters  de- 
pendent upon  the  evidence,which  are  not  embraced 
in  the  findings  of  the  circuit  court,  show  no  ground 
of  reversal. 

Idem,  808 

13.  The  law  of  a  territorial  Legislature,  preFcrib- 
ing  the  mode  of  obtaining  panels  of  grand  and 
petit  Jurors,  and  challenges  to  them,  is  obligatory 
upon  the  district  courts  of  the  Territory. 

CUnton  V.  EnglebreehU  650 

14.  Where  the  instructions  given  were  sufficient 
to  dispose  of  the  controversy,  it  is  not  error  to  re- 
fuse to  give  further  instructions. 

^mvrtrona  v.  Morritt^  765 

15.  No  laches  is  to  be  imputed  to  the  government 
and  against  it  no  time  runs  so  as  to  bar  the  public 
rights. 

Idem,  765 

Jd.  Parties  may  by  stipulation  waive  a  Jury  and 
submit  the  case  to  the  court. 

U.  S.  V.  DUtaied  SptriU',  815 

17.  Judges  are  not  required  to  submit  a  question, 
to  a  Jury  unless  there  is  evidence  upon  which  a 
Jury  can  properly  find  a  verdict  thereon. 

Improvement  Co.  v.  Munson,  ^     867 

18.  If  the  charge  of  a  Judge  is  merely  ambiguous 
the  party  dlsratisfied  with  it  should  request  to  have 
it  made  clear  before  the  Jury  leave  the  bar. 

Idem,  867 

19.  Where  a  suit  is  revived  against  defendant's 
administrator,  but  not  against  his  heirs,  no  decree 
can  be  made  against  the  latter. 

Biglerv.  WaUer,  801 

PREEMPTION. 

1.  In  contests  for  the  right  of  preemption,  that 
one  of  the  claimants  had  filed  a  declaratory  state- 
ment for  another  tract,  where  the  land  in  question 
was  not  subject  to  private  entry,  does  not  deprive 
such  claimant  of  his  right,  if  it  is  otherwise  perfect. 

Samaon  v.  SmOey,  480 

2.  By  the  5th  section  of  the  Act  of  1843,  the  first 
settler  has  three  months  to  make  his  declaration, 
and  if  this  is  not  done  within  that  time,anyone  else 
who  has  settled  on  it  before  the  first  settler  makes 
his  declaration,  shall  have  the  better  right. 

Johnson  v.  To%Dfiey,  486 

3.  If  no  other  party  has  made  a  settlement  or  has 
given  notice  of  such  intention,  then  after  three 
months,  the  pacty  still  in  possession  may  make  his 
declaration. 

Idem,  485 

PRINCIPAL  AND  AGENT; 

8bb  Insurance,  17, 31. 

1.  Knowledge  of  counsel  in  a  transaction  is  no- 
tice to  his  client. 

May  V.  Le  Claire,  50 

2.  If  the  agent,  at  the  time  of  effecting  a  pur- 
chase, has  previous  knowledge  of  any  prior  lien, 
trust  or  fraud,  affecting  the  property,  nis  principal 
is  affected  thereby. 

Bofyden  v.  U.  S.,  167 
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8.  When  it  1b  not  the  agent's  duty  to  communicate 
bis  knowledflre  to  his  principal,  as  when  It  has  been 
acquired  confidentially  as  attorney,  the  principal  Is 
not  bound  by  it. 

Bftyden  v.  U.  S.,  167 

4.  An  asrreement  made  by  an  a^rent  o7  a  corpora- 
tion, is  a  contract  of  the  corporation,  althouflrh 
made  without  any  resolution  of  tbeBoard  of  Direct- 
ors, and  thouflfh  the  seal  used  was  the  private  seal 
of  the  agrenL  If  the  ajrent  was  authorized  to  ex- 
ecute it,  or  the  company  ratified  his  act. 

Eureka  Co.  v.  BaOey  Co.,  209 

5.  Where  one,  without  objection,  suffers  another 
to  do  acts  which  proceed  upon  the  ground  of  au- 
thority from  him,  or  by  his  conduct  adopts  and 
sanctions  such  acts  after  they  are  done,  he  will  be 
bound  thereby,  although  no  previous  authority  ex- 
ists, as  if  the  requisite  power  had  been  jplvon  In  the 
most  formal  manner. 

Bn»won's  Ex'r  v.  Chappd^  436 

6.  If  he  had  Justified  the  belief  of  a  third  party 
that  the  person  assumlnir  to  be  his  a^entwas  au- 
thorized to  do  what  was  done,  he  is  estopped  to  de- 
ny It 

Id0m,  486 

7.  Everythlnir  fairly  within  the  scope  of  the  powers 
exercised  in  the  past  may  be  done  in  the  future 
until  notice  of  revocation  or  disclaimer  is  brought 
home  to  those  whose  interests  are  concerned. 

Idem^  486 

8.  The  tortious  act  of  the  ag^nt  Is  the  act  of  his 
principals,  if  done  In  the  course  of  his  agency, 
although  not  directly  authorized. 

StochweU  V.  U.  S.,  491 

9.  Whatever  an  agent  does  or  says.  In  reference  to 
the  business  in  which  he  Is  at  the  time  omploved, 
within  the  scope  of  his  authority,  is  done  or  said  by 
the  principal;  and  may  be  proved,  as  well  in  a 
criminal  as  a  civil  case. 

Idem,  491 

PRINCIPAL  AND  SURETT. 

8BB  DI8TILLBR8,  4. 

1.  Suit  may  bo  brought  in  the  state  court  against 
sureties  in  a  bond  given  to  release  property  from  a 
writ  of  sequestration. 

Leon  V.  OcUeeran^  74 

2.  The  law  will  not  enforce  a  promise  to  Indemnify 
a  surety  on  a  'bond  fordoing  an  act  intended  to  en- 
able his  principal  to  commit  a  gross  breach  of  trust. 
Forsyth  v.  Woods^  «07 

PRIVATE  RIGHTS. 

1.  When  the  Government  takes  private  property 
for  public  purposes,  the  Government  Is  bound  to 
mak#full  compensation  to  the  owner. 

U.  8.  V.  RumeU,  474 

2.  Where  steamboats  were  Impressed  into  public 
service  from  imperative  military  necessity,  the 
Government  is  bound  to  make  full  compensation 
to  the  owner  for  the  services  rendered. 

Idem,  474 


1.  No  one  can  have  any  right  or  Interest  in  any 

grlze  except  by  the  grant  or  permission  of  the  U* 
.,  and  all  captures  made  without  their  express  au- 
thority inure  to  their  benefit. 

Ufflcers,  etc.  Ships  of  War  v.  U.  S.,  505 

2.  Joint  captures  by  the  army  and  navy  Inure  ex- 
clusively to  the  benefit  of  the  U.  S. 

Idem,  505 

QUESTIONS  OF  LAW  AND  FACT. 

See  Postmaster-General. 

1.  What  Is  a  continuous  possession,  is  a  mixed 
question  of  law  and  fact. 

Cook  V.  Bumleu,  29 

2.  Whether  a  re-issued  patent  is  for  the  same  in- 
vention as  that  In  the  orlgioal  patent  or  for  a  dif- 
ferent one,  is  a  question  for  the  court  in  an  equity 
suit. 

Seymour  v.Otbornet  33 

8.  Whether  a  cargo  was  damaged  by  stranding  or 
an  antecedent  perlTof  the  sea,  is  a  question  of  fact 
for  the  Jury. 

Foujier  V.  lUUhhone,  881 

4.  Negligence  Is  a  question  forthejury^ 

Hottiday  v.  Kennard,  390 

5.  It  is  a  question  for  the  Jury  whether  a  contract 
had  been  delivei*ed  and  accepted. 

WadMU)orthv.Warre:n,  402 

6.  In  a  suit  at  law  for  an  infringement  of  a  pat- 
ent, the  diversity  or  identity  of  two  mechanical  in- 

948 


struments,  is  a  question  for  the  Jury  and  not  for 
the  court. 

Tucker  v,  ^paiKHnot  616 

7.  It  is  a  question  for  the  Jury  whether  a  peraooal 
injury  was  so  serious  as  to  make  Its  non-di8closur« 
avoid  a  policy  of  insurance. 

Ina.  Co.  V.  WUkirmtn,  617 

8.  Whether  the  demands  of  the  statute  respecting 
notice  of  tax  sales  have  t>een  complied  with,  is  t 
mixed  question  of  law  and  of  fact,  and  should  be 
submitted  to  the  Jury. 

Idemt  617 

Cooley  V.  0*Connor,  446 

9.  Where  plaintiff*  relies  upon  a  written  proposal 
and  there  is  no  evidence  at  all  of  a  different  vertol 
proposal,  it  Is  the  duty  of  the  court  when  requested 
to  tell  the  Jury  there  Is  noae. 

Wardv,  U.  S.,  79« 

10.  It  Is  the  duty  of  the  court  to  construe  a  writ- 
ing in  connection  with  the  admitted  fkcts  ooneern- 
Ing  the  relations  of  the  parties  to  the  transaction. 

Idem,  79< 

11.  It  Is  for  the  Jury  to  determine  whether  swear- 
ing in  proof  of  loss  on  a  policy  was  false  and  fraud- 
ulent. 

ins.  (>).v.  VTeCde,  694 

RAILROADS. 

See  Bonds,  10. 

Carrier,  7, 8. 

Corporations,  4,  7. 

Evidence,  8. 

mortoages,  1,  8, 8,  10, 11, 14. 

Neolioenoe,  2. 
Charter  of  a  railroad  company  which  authorises 
the  company  to  mortgage  real  estate  applies  to  any 
real  estate  which  the  company  might  acquire  in 
any  way. 

R.  R,  Co.  V.  Cotodrey,  199 

RECEIPTS. 

See  Court  of  Claims,  2. 
RECEIVER. 

Bee  Banks,  7. 

RECORDING  ACTS. 

Where  there  is  no  proof  that  the  mortgas>ee,wheo 

the  mortgage  was  recorded,  had  any  notice  of  a 

prior,  unrecorded  deed,  the  mortgage  has  priority. 

Dlrst  V.  Morris,  7«« 

RELIGIOUS  CORPORATIONS. 

1.  Rights  of  property,  or  of  eon  tract,  of  religious 
organizations  are  under  the  protection  of  the  law, 
and  the  actions  of  their  members  subject  to  Its  re- 
straints. 

WatMon  V.  Jone8t  666 

5.  The  trustees  and  elders  of  the  Presbyterian 
Church  hold  possession  of  Its  property  for  the  use 
of  the  persons  who,  by  the  constitution,  usages  and 
laws  of  the  Presbyterian  body,  are  entitled  to  that 
use. 

Idem,  666 

3.  Their  possession  is  a  fiduciary  possession,  aod 
they  are  liable  to  be  dispossessed  by  the  eleotion  of 
others  in  their  places. 

Idem,  666 

4.  Individuals  may  dedicate  property  In  trust  to 
the  purpose  of  sustaining  and  propagating  deflnitp 
religious  doctrines,  and  it  Is  the  duty  of  the  court  to 
see  that  the  property  so  dedicated  is  not  diverted 
from  such  trust,  and  the  majoritv  of  a  congrega- 
tion cannot  carry  the  property  to  the  support  of 
other  doctrines. 

Idem,  666 

4.  Where  a  church  is  of  a  strictiy  congregational 
or  Independent  organisation,  and  the  property  held 
by  such  a  church  has  no  trust  attaoned  to  it,  the 
rights  of  such  bodies  to  the  use  of  the  property 
must  be  determined  by  the  ordinary  principles 
which  ffovem  voluntary  associations. 

Idem,  666 

6.  Whore  the  local  congregation  is  itself  a  mem- 
ber and  under  the  government  of  a  much  larger 
and  more  important  religious  organlxstlon.  ana  is 
bound  by  its  orders  and  Judgments,  its  decisions  are 
final  and  binding  on  legal  tribunals. 

Idem,  666 

7.  Courts  having  no  ecclesiastical  JurisdlctioD 
cannot  revise  nor  question  ordinary  acts  of  church 
diiKsipline.  Their  only  Jurisdictional  power  arises 
from  the  conflicting  claims  of  the  parties  to  the 
church  property  ana  the  use  of  it. 

Jdeifii  666 

78,  79,  SO,  91  U.  & 
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REVENUE  LAWS. 

8xB  Decbbbs  and  Judombnts,  2. 

A  removal  of  dUtilled  spirits  procured  by  false 
and  fraudulent  kx)nd,  U  not  a  removal  acoordinir  to 
Jaw,  and  spirits  thus  withdrawn  from  a  bonded 
warehouse  are  liable  to  forfeiture. 

Harrinaton  v.  V.  S.,  IBT 

RULES. 

In  Admiralty,  Instance'  side  of  U.  8.  Ck>urt8.  9S1 

Index  to.  9«8 

In  Appeals  from  Court  of  Claims.  01 0 

In  Courts  of  Equity  of  the  U.  8.  909 

"       "       •*        "       Index  to.  0«l 

In  United  States  Supreme  Court.  000 

•*          "            **             *•    Index  to.  008 

SALES. 

8bb  Bonds,  1, 8, 8, 12. 
Fbauds.  1-8. 

SALVAGE. 

1.  Where  a  master  and  crew  abandoned  the  ves- 
sel for  the  safety  of  their  lives,  and  her  condition  is 
one  of  great  peril,  another  vessel  has  a  right  to  in- 
terfere as  a  salvor. 

Nnrcr(m  v.  The  Laura^  813 

2.  And  if  the  imperiled  vessel  Is  lost  in  the  at- 
tempt to  save  her,  the  salvmg  vessel  is  not  liable 
for  such  loss  if  her  master  aurod  in  good  faith,  and 
with  reasonable  Judgments  and  skilK 

Idem,  818 

SEAL. 

Sbb  Chattbi<  Mortoaob,  2. 

SHERIFF. 

Sbb  Habbas  Corpus,  1. 

STAMP  ACT. 

1.  Stamps  are  not  necessary  on  the  extension  of 
time  for  the  payment  of  a  note,  and  on  the  ro-in- 
scrlption  of  a  mortgage. 

Delm€U  V.  In»,  On.,  757 

2.  The  Stamp  Act  of  July  14, 1870,  empowers  the 
collector  to  remit  the  penalty  for  omittlnir  to  stamp 
a  note  although  such  omls^on  occurred  prior  to 
the  passage  of  the  Act. 

Putf/io.  MeOmnicH^  780 

3.  A  stamp  is  not  r«>qulred  to  an  indorsement  of 
a  note,  nor  to  a  oertifloate  waiving  demand,  notice 
and  protest. 

Idem  780 

STATE  LAWS  AND  DECISIONS. 

Sbb  Ubgrbbs  and  Judgments,  &,  tt. 
bvidbncb,  9. 
Taxbs  and  Tax  Salbs,  7, 10, 12-18. 

1.  A  Judgment  of  a  8tate  court  upon  a  question  is 
conclusive  upon  the  same  question  in  a  subsequent 
suit  in  the  u.  8.  Circuit  C'-ourt  between  the  same 
parties,  and  is  pleadable  in  bar  to  the  subsequent 
suit. 

Cavjotte  V.  Curtin,  507 

2.  The  construction  of  a  state  law  upon  a  questi<m 
affecting  the  titles  to  real  pniperty  in  the  State,  by 
its  highest  court,is  binding  upon  the  Federal  Court. 

Wmtamt  V.  Kirtkmd.  683 

STATES. 

1.  The  right  of  West  Va  to  Jurisdiction  over  the 
Counties  or  Berkelv,  Jeffen>on  and  Frederick  can 
only  be  maintained  by  a  valid  agreement  between 
the  two  States  of  Va.  and  West  Va.,  madQ  with  the 
consent  of  Congress. 

Va.  ».  Fr«t  Va.,  67 

2.  There  was  an  agreement  between  such  States 
that  the  Counties  of  ficrkel.v  .Jefferson  and  Freder- 
ick should  become  part  of  Wtst  Va.  subject  to  the 
condition  alone  that  the  voters  of  said  counties 
should  consent. 

Idem,  67 

8.  Congress,  by  Act  of  Dec.  31,  1888,  admitted 
West  Va.  into  the  Union  u  1th  theeontingent  t>ound- 
aries  provided  for  In  Its  ronstltution  and  in  the 
statute  of  Va.,  and  consented  to  the  agreement  of 
those  States  on  that  subject. 

Idem,  67 

4.  The  action  of  the  Governor  of  Va.  Is  conclusive 
of  the  vote  of  such  counties  to  become  part  of 
West  Va.  as  between  the  States  of  Va.  and  West 
Va. 

Idem,  67 

6.  By  the  Treaty  between  France,  Spain  and  Bn- 

8ee  Wall.  11,  12, 18.  14  U.  S.,  Book  20 


gland,  the  middle  of  the  River  Mississippi  became 
the  boundary  between  Mo.  and  Ky. 

Af  inourC  v.  Kentueky^  116 

6.  If  Wolf  Island,  at  the  date  of  the  Treaty,  or  of 
the  admisciion  of  Missouri  into  the  Union,  or  at  any 
intermediate  period  between  these  dates,  was  east 
of  this  line,  it  belonged  to  Ky. 

7dem,  116 

7.  If  the  river  has  subseouently  turned  Its  course 
and  now  runs  east  of  the  Island,  the  boundary  be- 
tween the  States  remains  as  before,  and  the  island 
doe8not,ln  cunsequeDce  of  this  action  of  the  water, 
change  its  owner. 

Idem,  116 

STATUTES. 

Sbb  Appbal  and  Brrob,  Practiob  on,  1. 

1.  Where  two  Acts  are  not  in  express  terms  re- 
pugnant, yet  if  the  latter  Act  covers  the  whole 
subject  of  the  former,  with  new  provisions,  it  will 
operate  as  a  repeal  of  the  former  Act. 

U.  S.  V.  Tynen,  168 

2.  Statutes  in  pari  materia  are  to  be  construed 
together,  and  repeals  by  implication  are  not  favored 
if  the  Acts  can  reasonably  stand  together. 

Harrinaton  t».  U.  S.,  167 

3.  A  statute  is  impliedly  repealed  by  a  subse- 
quent statute  only  so  far  as  the  provisions  of  the 
subsequent  statute  are  repugnant  to  it,  or  so  far 
aft  the  latter  statute,  making  new  provisions,  is 
plainly  intended  as  a  substitute  for  it. 

U.  S.  V,  Henderwn,  085 

4.  The  meaning  of  general  words  in  a  statute 
must  be  restricted  whenever  it  is  found  necessary 
to  do  so  in  order  to  carry  out  the  legislative  inten- 
tion. 

Reiche  v,  Smythe^  566 

6.  Where  two  Acts  of  Congress  are  in  pari  ma- 
teria, it  will  be  presumed  that  if  the  same  word  be 
used  in  both,  and  a  special  meaning  Is  given  It  in 
the  first  Act,  it  was  intended  it  should  receive  the 
same  interpretation  in  the  latter  Act. 

Idem,  566 

6.  A  state  law  may  give  a  substantial  right  which 
may  be  enforced  in  the  proper  federal  tribunal. 

Ex  parU  McNiel,  684 

7.  Statutory  requirements  intended  for  the  pro- 
tection of  the  dtiasen  and  to  prevent  a  sacrifice  of 
his  property  are  not  directory,but  mandatory.  The 
power  of  the  officer  in  such  cases  is  limited  by  the 
manner  and  conditions  prescribed  for  its  exercise. 

French  v,  Edwards,  708 

STREETS. 

Sbb  Taxbs  and  Tax  Salbs,  18. 

SUPERSEDEAS. 

Sbb  Appbal  and  Brrob,  Pragticb  on. 
Jurisdiction,  88. 

SURVEYS. 

Sbb  Lands,  1, 17,'aB-84. 

TAXES  AND  TAX  SALES. 

Sbb  Plbadino,  6. 

1.  A  bill  in  equity  to  restrain  the  collection  of  a 
tax  will  not  be  sustained,  on  the  ground  alone  that 
the  tax  was  illegal. 

Dow»  V.  CnicagOj  65 

2.  It  must  appear,  in  addition,  that  the  enforoe- 
ment  of  the  tax  would  lead  to  a  multiplicity  of 
suits,  or  produce  irreparable  injury,  or  throw  a 
cloud  upon  the  title. 

Idem,  65 

8.  A  suit  will  lie  personally  against  members  of  a 
city  council,  for  their  refusal  to  obey  a  writ  of  man- 
damus from  the  U.  8.  Circuit  Court  commanding 
them  to  levy  a  tax  to  pay  Judgments  in  that  court 
against  the  city. 

Fnrr  v.  Thompson,  108 

4.  Congress  cannot  Impose  a  tax  upon  the  salary 
of  a  Judicial  of&cer  of  a  State. 

Bofflngton  v.  Day,  188 

6.  Ferry-boats  belonging  to  an  Illinois  Company, 
not  taxable  by  the  City  of  St.  Louis. 

St.  Louie  V.  Ferry  Co.,  198 

6.  The  Act  of  July  80, 1868  imposing  taxes  on  dis- 
tilled spirits,  tobaccoi  etc..  applies  to  the  country  of 
the  Cherokee  Nation  and  is  valid  notwithstanding 
the  Treaty  with  that  Nation. 

BowUnotv.U.S.,  887 

7.  A  State  may  tax  the  shares  of  stockholders  in 
national  banking  aosociations,  within  its  limits. 

Vandyke  v.  WiteonHn,  840 

BagnaU  o.  Wincoiuin,  840 
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8.  A  oertlfioate  of  sale  of  public  lands  for  taxes  is 
not  void  or  iaoperative  because  signed  by  only  two 
of  three  oommissloners. 

Cooley  V.  O'Connor,  446 

9.  The  Act  of  1802  contemplates  a  oertiflcate  <if 
sole  of  land  for  taxes  in  cases  where  the  U.  S.  be- 
comes the  purchaser. 

idem,  446 

10.  The  Wisconsin  Statute  of  Apr.  10.  1867,  that 
the  bolder  of  a  certificate  of  tax  sale  should  give  no- 
tice to  whoever  might  be  found  In  possesslou  of  the 
land  before  taking  a  deed,doc8  not  impair  the  obli- 
gation of  the  contract  made  at  the  sale. 

Curtis  V.  WhUney,  513 

11.  Goods  imported  from  a  foreign  country  are 
not  subject  to  state  taxation  while  remaining  in 
the  priglnai  cases,  in  the  hands  of  the  importer,  un- 
broken and  unsold. 

Ltyu)  V.  AiUtin,  51 T 

12.  A  state  law,  chartering  a  com  pan  v,  which  pro- 
vided that  the  property  or  shares  of  the  company 
shall  be  exempt  from  taxation,  constituted  a  con- 
tract between  the  State  and  the  comuany,  which  is 
violated  by  taxing  the  franchise  and  roiling  stock 
or  shares  of  the  company. 

R,  R.  Co,  V,  ReitU  568,  670 

18.  A  law  offering  to  allpersonsand  oorpurations 
a  bounty  for  salt  mapufactured  in  the  State,  and 
exemption  from  taxation  of  the  property  used  in 
its  manufacture,  is  not  a  contract  in  such  a  sense 
that  it  cannot  be  repealed. 

MfO'  OO'  V.  E.  Saoinaia,  611 

14.  Such  a  law  is  nothing  but  a  bounty  law,  and 
may  at  any  time  be  altered,  amended  or  repealed. 

Idem,  611 

16.  A  tax  deed  executed  under  a  statute,  deolari  ug 
that  such  deeds  should  be  prima  faeie  evidence  of  u 
good  and  valid  title  in  the  grantee,  his  heirs  and  as- 
signs, did  not  dispense  with  the  performance  of  all 
the  requirements  prescribed  bylaw  for  the  sale  of 
the  lands.  It  only  shifted  the  burden  of  the  proof  of 
such  performance  from  the  party  claiming  under 
the  deed  to  the  party  attacking  it. 

Wmtamaw.KlraamU  688 

16.  The  provision  of  the  California  Statute  that 
Ihe  sheriff, in  selling  property  upon  a  Judgment  re- 
covered by  the  State  against  the  property,  for  de- 
linquent taxes,  shall  only  sell  the  smallest  quantity 
of  the  proporty  which  any  purchaser  will  take  and 

Siy  the  Judgments  and  coats.  Is  mandatory  upon 
e  officer  and  not  directory  merely. 

French  v.  EdwanU,  709 

17.  The  deed  of  an  officer  reciting  a  sale  of  prop- 
erty for  taxes,  to  the  highest  bidder,  wh«<n  be  was 
only  authorized  by  the  statute  to  sell  the  smallet^t 
quantity  of  the  property  which  any  one  would  taker, 
and  pay  the  Judgment  and  costs,  is  void  on  its  lace. 

^den^  709 

18.  Congress  may  authorize  Washington  City  tu 
assess  upon  the  adjacent  proprietors  of  lot;*,  the  ex- 
pense of  repairing  streets  with  a  new  and  different 
pavement,  or  of  repairing  an  old  one. 

WiUard  V,  Pretibury^  719 

19.  Where,  under  the  Act  of  1868,  In  regard  to  tax 
sales  a  person  bid  a  sum  sufficient  to  pay  the  tax,  in- 
terest and  costs,  the  commissioner  is  not  bound  to 
make  the  land  bring  two  thirds  its  value. 

Turner  v.  SmUh^  794 

80.  The  statute  does  not  require  the  Tax  Commis- 
sioners to  hunt  up  the  owner  nor  to  make  the  tax 
out  of  personal  property. 

Idem^  7^*4 

21.  A  rent  charge  was  cut  off  and  destroyed  by  the 
tax  sale. 

idem,  7«4 

28.  An  appeal  to  the  Commissioner  of  Internal 
Revenue  from  an  assessment  is  a  condition  pre- 
cedent to  an  action  for  the  recovery  of  taxes  paid, 
but  not  to  any  other  action. 

Ersktne  o.  HohnbcLch^  745 

28.  The  assessment,  duly  certlfled,is  the  collecUir'a 
authority  to  proceed,  and  if  regular  on  its  face  and 
issued  by  a  tribunal  having  Jurisdlutlon  of  the  sub- 
ject-matter, constitutes  his  protection. 

Idem,  745 

TENDER. 

Bbe  Legal  Tkndek  Acts,  M. 

TERRITORIES. 

1.  The  Legislature  of  Montana  Territory  has  no 
power  to  pass  any  law  which  shall  deprive  the  Su- 
preme and  District  Courts  of  the  Territory  of  chan> 
eery  as  well  as  common  law  Jurisdictiou. 

DuHphy  V.  KUiwKhmidU  S>5 

950 


2.  A  chancery  c-tse  in  the  territorlml  courts  of 
Montana  Phould  have  bei'u  tried  by  the  modn  of 
proceeding  known  to  courts  of  equity. 

Idem,  223  I 

TRADE-MARK. 

1.  A  company  has  not  an  exclusive  right  to  tbr  ' 
use  of  the  wordn  *'  Lackawanna  Coal,*'  as  a  dtatinc' 
tive  name  or  trade-mark  for  the  coal  mined  b^  ir. 

Canal  f  J». ».  Clark,   -  5SI 

2.  Where  rights  to  the  exclusive  use  of  the  tra>W> 
mark  are  invaded,  the  essence  of  the  wronx  c'^xi- 
sista  in  the  rale  of  the  goods  of  one  maoufactuivr 
or  veuditr  as  those  of  another. 

Idem,  581 

8.  One  has  no  right  to  appropriate  geofrraphicti 

namc»s  a^  a  tra^le-mark,  so  as  to  restnuD  other  pni- 

ducers  of  hI  in  liar  products  In  the  same  place.  frr)x 

the  U!H*  of  those  words  in  describing  their  irootK 

Idem,  581 

Mem,  For  valuable  discussion  of  this  aubjett  m.^ 

argumont  of  ooiinH»»l  fn 

Chtrham  Mfg.  Oh  v.  WhUe,  TSl 

TREATIES. 

1.  LiOulslana,  as  ceded  to  the  United  Stated  in 
IMOR,  embrncfd  the  t<>rritory  becween  the  Miaf>i«- 
sippi  and  Perdldn  Rivers. 

(/.  8.  V.  Lynde,  230 

2.  The  'I'reaty  of  1819  conQrmed  granta  of  Idnd 
made  in  the  Floridas  east  of  the  Perdido ;  but  rmt 
those  made  to  the  wc*st  of  that  river,  unless  iuad.> 
^>  aotutil  settlers  or  madt^  before  the  Treaty  of  8t. 
Ildefonso  went  into  effect. 

idem,  930 

TRESPASS. 

See  COMSIONMBITT,  2. 

TRUSTS  AND  TRUSTEES. 

8bb  AcnONS.  8. 

Mortgages,  4, 14, 18. 

1.  Where  the  cashier  of  a  bank  Q(*ed  money  of  tbr 
bank  to  purchase  real  estate,  the  title  of  which  va^ 
taken  to  his  wife,  the  real  estate  will  be  decreed  to 
tie  sold.at  the  suit  of  the  bank,to  repay  the  moner. 

Mannv.  Rk.,  188 

2.  To  permit  a  mercantile  firm,  of  which  the  sd- 
mlnistrator  is  a  partner,  to  take  the  assets  of  the 
decedont*s  estate  into  its  possession  and  to  aban*  m 
the  dispoKltlon  of  them,  is  a  gross  breach  of  trust  by 
the  administrator. 

F'tnuth  V.  WfMtdn^  907 

8.  The  mere  making  of  a  trust  deed,  without  soy 
acceptance,  express  or  implied,  by  the  truatees.  i» 
not  sufficient  to  vest  In  the  trustee  the  tttfe  to  the 
land,  and  parol  proof  Isadmiartble  to  show  that  the 
trust  woA  never  auc«"ptpd. 

Armtiffma  V.  MttrrW,  7M 

4.  In  a  State  wheH)  the  law  allows  ten  per  cent,  ver 

annum  inten'St^  a  decree  will  not  be  reverw-d  W- 

causo  it  allows  against  a  fraudulent  admlniatniter 

eight  percent.  Interest  with  annual re«4s. 

Hitok  V,  Poi/as,  987 

UNITED  STATES. 

L  A  money  Judgment  cau  be  rendered  agaiott 
the  United  States  by  the  Court  of  Claims  and  by  uo 
other  court. 

(  OM  P.  Tsrrett.  184 

2.  The  Compt  roller  of  the  Cdrrency  cannot  submit 
the  rights  of  the  government  td  litigation  in  any 
court,  without  some  express  provision  of  law. 

Idem,  184 

U.  S.  COURTS.   ' 

See  Bvidenge,  Q. 

USAGE. 

1.  Custom  or  usage  mav  be  received  toawertaln 
and  explain  the  meaning  and  intention  of  the  par- 
ties to  a  contract,  whether  written  or  parol,  tbe 
meaning  of  which  could  not  t>e  ascertained  without 
the  aid  of  such  extrinsic  evidence,  where  the  parr  lt« 
knew  of  the  existence  of  the  customer  usage  and 
contracted  with  rpfei'cnce  to  it. 

Rithtiwim  V.  U.  S.,  SSS 

2.  Parties  who  contract  on  a  subject-matter  e<m- 
eerning  which  known  usages  prevail,  by  Implien- 
tion  incorporate  them  into  their  agrecments,lf  noth- 
ing is  said  to  the  contrary. 

Idem,  658 

8.  Usage  may  be  proved,  by  a  single  witness  who 

78,  781,  80,  81  r.  S. 
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^  tM  full  knowledge  and  a  long  ezpeiienoe  on  the 

^-  «ukOeot. 

Idem,  658 

U8URT. 

1.  Usury  in  a  bond  is  iroTemed  by  the  place  where 
payable. 

JR.  A.  Co.  V,  Bk.,  885 

2.  A  law  against  usury  on  loans  will  not  prevent 
-the  purchase  of  securities  at  any  price. 

Idemn  885 

8.  Whether  the  transaction  is  a  purchase  of  secur- 
ities or  a  loan  of  money/ls  a  question  of  ftect. 

Idem,  885 

4.  By  the  law  of  New  York  a  corporation  cannot 
plead  usury  to  a  bond  payable  in  that  State. 

Idem,  885 

6.  It  is  not  usury  to  fix  as  the  rate  of  interest,  that 

allowed  at  the  place  of  performance  of  a  contract. 

Pei/t'in  V.  tJeinekin,  679 

6.  Charge  for  money  paid  by  commission  mer- 

•chants  for  insurance  is  not  usurious. 

Idem,  679 

mBNDOR  AlTD  VfiNDEE. 

8KB  WUAA  8,  4. 

VESTED  BJGBTB. 

A  party  has  no  vested  right  in  a  remedy  under  an 
Act  of  ConiTTess  to  prevent  Congress  from  modify- 
ing it  or  adding  new  conditions  to  its  exercise. 
Bratnardv,  Hubbard,,  979 

IXTAR. 

1  Bnemy  creditors  cannot  prosecute  their  claims 
in  time  of  war,  but  the  restoration  of  peace  removes 
the  disability. 

Lem/  V.  Stewartj  86 

2.  The  Proclamation  of  Intended  blockade  by  the 
President  gives  the  date  when  the  dvil  war  began 

See  Wall.  11, 12, 18, 14. 


and  the  Proclamation  that  the  war  had  closed  gives 
the  date  of  its  ending. 

Frubnni  ».  The  Protector,  468 

8.  The  war  did  not  begin  or  close  at  the  same  time 
in  all  the  States.  Diflterent  dates  of  its  beginning  and 
closing  in  the  different  States  given. 

Idem,  468 

4.  The  treasury  regulation  -forbidding  all  trans- 
portation of  coin  or  bullion  to  any  State  or  section 
declared  by  the  President's  Proclamation  to  be  in 
lnsurrectlon,was  valid. 

Qayv.U.S.,  606 

WASHINGTON  GITT. 

Sbb  Taxxs  and  Tax  Salxb,  18. 
WILL. 

1.  Where  the  testatrix  made  her  last  will  in  which 
she  bequeaths  cerriflcates  that  are  in  the  hands  of 
her  brother,  certificates  as  to  the  bounty  lands  in 
the  hands  of  the  register  of  the  Land  OlBoe  are  not 
included  in  such  bequest. 

Edmo^idimn  v,  BUntmiihire,  44 

2.  A  probate  in  Louisiana  of  'the  will  of  a  person 
who  died  demioiled  in  N.  Y.  is  valid  until  set  aside 
in  the  La.  court,  though  the  probate  of  the  will  In 
N.  Y.  has  been  reversed  in  the  Supreme  Court  of 
that  State  on  which  the  Louisiana  probate  was 
founded. 

FouUte  V.  Zimmerman,  785 

8.  Purchaser  from  the  devisee  of  such  will  of  real 
estate  in  La.  while  the  order  of  the  La.  court  estab- 
lishing the  win  remains  in  force,  is  an  innocent  pur- 
chaser, and  is  not  affected  by  a  subject  order  set- 
ting aside  the  will,  to  which  he  is  not  a  party. 

Idem,  785 

4.  Such  an  order,  founded  on  a  Judgment  in  N.  Y. 
declaring  the  will  void,  obtained  by  collusion  be- 
tween the  devisee  under  the  will  and  the  heirs  at 
law,  cannot  affect  the  purchaser  from  the  devisee, 
made  in  good  tadth  before  such  Judgment. 

Idem,  785 
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